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DIARY    FOR   JANUARY. 

«    aYTVT>Av  Jltt  Sunday  i^fler  Chrittmas.      Clrcamdsloii.     TazMtobe 

1.  nv^UAX -J     computed  from  thU  day. 

/'Goonty  Oourt  Term   begins.    Bmrogate  Oourt  Term  be- 

2.  Monday... ....»  <     gins.    Reoord«r's  Oourt  begins.    Heir  and  Deviaee  Bit- 

(^    tings  oommenee.    Municipal  JUeettou. 

6.  Thursday ....«  Toronto  Winter  Asaiaes  begin. 
«.  Vrlday... ........  Spiphany. 

7.  Saturday .......  Oounty  Court  and  Surrogate  Oourt  Term  ends. 

8.  SUNDAY......  Itt  Sunday  after  E^nphany. 

11.  Wednesday....  Election  of  School  Trustees. 

14.  Saturday Heir  and  Devisee  Sittings  ends. 

U.  SUNDAY 2nd  Sunday  c{fter  Epiphany. 

21.  Saturday .«  Articles,  ^  to  be  left  with  the  Seeretaiy  of  Iaw  Society. 

22.  SUNDAY Zrd  Sitnday  qfUr  Epiphany. 

23.  Monday ........  Last  day  for  notice  for  Kxamlnatioii,  Toronto. 

29.  SUNDAY 4th  Sunday  after  BpiphanM. 

rLnst  day  for  GIties  and  OounUes  to  make  retama  to  Qorem- 
M.  Tueedaj  ......... -^     ment. 

(.    Day  tat  Orammar  School  Trasteea  to  rstire. 

IMPORTANT  BUSINKSS  NOTIOB. 

B^$on»  inddtdi  toihe  Propridori  ^  thU  J(mrnal  are  requAtUd  tor^^ 
<gUourpa$tdMeaecama9havebempiieedintkehatuUqfM€ur8.PaUanSAr^ 
Attorneys,  Airnc,  far  eoOeetion:  and  that  only  a  prompt  remiUanet  to  them  will 
jaMOocte. 

H  it  with  great  rebutanee  that  the  IVoprietort  have  adopted  thit  eoteru;  but  they 
ftoiie  been  oompOled  to  do  go  in  order  to  enaUe  them  to  meet  their  emrrenteapentee, 
wA^icft  are  very  heavy, 

Noyi  thai  the  t$atfuineee  qf  the  Journal  U»ogeneraayadmitted,it  would  notbe  tm- 
reaeonabie  to  eapeet  that  the  Prtifkseion  and  Ojfieert  of  the  Cburte  uwtdd  aeoord  it  a 
tiberai  n^port,  intUadqfaUoioingthemMlvetiobeeuedfbrthtirtubieriptume. 

TO  OOBRESPOMBENTS-Ae  Vutpage. 


^t  ipper  ®auak  Sato  JfluruaL 
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OUR  CALENDAR. 

We  haye  to  apologize  for  the  delay  in  the  issae  of  this 
number.  The  delay  is  thus  explained : — it  is  oar  practice 
to  issue  the  Law  Journal  Calendar  for  each  year  with  the 
first  number  of  the  year.  We  had  prepared  the  Calendar 
for  1860  in  the  usual  manner,  and  sent  it  to  our  Printers 
for  publication.  When  partly  in  type,  the  Court  of  Chancery 
made  new  rules,  entirely  altering  the  periods  for  hearing  and 
examination  terms.  This  rendered  necessary  a  correspond- 
ing alteration  of  our  Calendar,  which  alteration  has  been 
attended  with  much  delay.  We  hope,  in  fhture  numbers, 
to  make  up  for  lost  time. 


MORTOAGES.— POWER  TO  DISTRAIN. 


The  most  common  security  for  money  loaned  in  Upper 
Canada  is  a  mortgage  on  real  estate. 

Almost  evety  man  in  this  section  of  the  Province  is  the 
owner  of  some  real  estate,  and  is  either  a  mortgagor  or 
mortgagee. 

When  land  is  bought  it  is  usual  to  pay  only  a  portion  of 
the  purchase-money  and  to  give  a  mortgage  for  the  balance. 
The  mortgagee  converts  his  mortgage  into  cash  at  a  dis- 
count, and  by  this  means  receives  cash  for  his  land. 


So  in  the  case  of  direct  loans,  the  security  generally  taken 
is  a  mortgage  on  land.  Now  that  the  usury  laws  are  abol- 
ished the  direct  loans  on  mortgage  are  more  frequent  than 
the  indirect,  by  the  sale  of  mortgages  made  for  sale  In 
every  aspect  the  mortgage  is  an  important  mode  of  con- 
veyance, and  one  which  ought  to  be  well  understood. 

It  is  an  object  with  the  capitalist  to  ensure  regular 
and  prompt  payments,  more  especially  of  interest — in  all 
probability  the  source  whence  his  living  is  derived.  For- 
merly this  was  sought  to  be  accomplished  by  a  threat  of 
the  known  powers  of  a  mortgagee,  such  as  to  eject  to 
for  money  due  and  to  foreclose.  In  later  times  mortgagees 
receive  greater  powers,  that  is  of  sale  upon  default,  with- 
out any  recourse  to  Courts  either  of  Law  or  Equity.  Still 
delays  are  created,  either  by  defences,  for  time,  or  specious 
promises  of  performance,  and  still  lenders  are  without 
their  int^est. 

It  has  often  occurred  to  us  that  where  the  parties  are 
willing  a  power  of  distress  might  be  given,  and  by  this  step 
more  gained  towards  regular  collection  of  monies  due  than 
by  any  other  course  usually  adopted.  English  capitalists 
must  have  regular  payments  of  interest,  and  owing  to  the 
irregular  mode  of  paying  interest  in  Canada  are  frequently 
deterred  from  risking  their  money  among  us.  This  is  a 
misfortune  to  them  and  to  us.  Were  we  to  acquire  more 
exact  business  habits,  especially  in  money  engagements, 
money  would  be  less  scarce  than  it  is  at  present.  Abroad 
there  would  be  more  confidence  in  us,  followed  by  a  flow 
of  capital  from  the  Mother  Countiy  seeking  investment 
here. 

We  have  had  occasion  to  examine  the  cases  as  to  dis- 
tress, and,  in  the  expectation  of  our  research  being  of  some 
benefit  to  others,  proceed  to  note  the  results. 

To  enable  a  mortgagee  to  distrain  on  the  mortgagor  in 
possession,  Coote,  in  his  work  on  mortgages,  says  an 
agreement  to  that  effect  should  be  inserted  in  the  mortgage 
deed,  and  a  sum  certain  be  stated  by  way  of  rent.  Let  us 
refer  to  the  cases : 

The  first  is  Doe  Bern  Garrod  v.  Olley  et  al,  12  A.  &  E. 
481. 

It  was  an  action  of  ejectment  vn  the  part  of  the  plain- 
tiff, who  produced  and  proved  the  Court  Bolls  of  the 
manor  of  which  the  locus  in  quo  was  copyhold  of  inheri- 
tance. The  rolls  contained  a  presentment  of  the  admit- 
tance of  Gktrrod,  the  lessor  of  the  plaintiff,  on  the  condi- 
tional surrender,  therein  vested,  of  Burgess,  a  copyholder 
out  of  Court  On  the  part  of  the  defendants  a  mortgage 
deed  between  Burgess  of  the  one  part  and  Qarrod  of  the 
other,  was  put  in  evidence  and  recited  the  title  of 
Garrod  to  the  copyhold  in  question,  and  an  agreement  for 
a  loan  of  £850  by  Gkrrod  to  him  to  be  secured  by  a  sur- 
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render  of  the  copyhold  and  an  assigDment  of  other  pro- 
perty therein  mentioned. 

The  deed  contained  a  covenant  by  Burgess  to  surrender 
the  premises  to  Qarrod,  subject  to  the  proviso  that  if 
Burgess  shouidy  on  11th  July  then  next,  repay  the  sum  of 
£850,  with  interest  at  5  per  cent,  then  the  deed  and  sur- 
render should  become  void  It  also  contained  a  power  of 
sale — after  default  in  payment — of  principal  and  in- 
terest. 

Then  followed  this  provision  : — It  is  declared  and  agreed 
between  the  parties  that  he  the  said  John  Burgess,  his 
heirs  or  assigns,  shall|  during  his  or  their  occupation  of  the 
said  copyhold,  messuages,  &c.,  yield  and  pay  for  the  same 
to  the  said  John  Qarrod,  his  heirs,  fto.,  the  yearly  ren/,  or 
sum  of  £50,  free  from  all  deductions  whatsoever,  by  equal 
half-yearly  payments  on,  &c. ;  and  that  it  shall  be  lawful 
for  the  said  J.  Garrod,  his  heirs,  &o.,  to  have  and  use 
such  remedies  by  distress  and  otherwise  for  recovery  of  the 
said  yearly  rent  of  £50  or  any  part  thereof  when  in  arrear, 
as  landlords  have  for  recovering  of  rents  upon  common 
demies,  provided  that  the  reservation  of  such  rent  should 
not  prejudice  the  right  of  the  said  J.  Oarrod  to  enter  into 
and  take  possession  of  the  said  hereditaments,  &c.,  and  to 
evict  the  said  Burgess,  his  heirs,  &c.,  at  any  time  after 
default  shall  be  made,  &c. 

Burgess  made  default  in  the  repayment  of  the  loan,  and 
became  a  bankrupt  The  defendants  were  his  assignees 
under  the  fiat. 

Afterwards  the  lessor  of  the  plaintiff  distrained  on  the 
premises  for  £50  ^<  for  arrears  of  rent  due  from  the  said 
J.  Burgess  to  the  said  J.  Qarrod »  for  the  same  house  and 
premises  upon  and  up  to  11th  July  last." 

No  notice  to  quit  had  been  given  before  the  action  by 
the  lessor  of  the  plaintiff  to  the  defendant. 

There  was  a  verdict  for  the  lessor  of  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

A  motion  was  afterwards  made  to  enter  a  non-suit, 
pursuant  to  leave  reserved,  and  it  was  contended  that  the 
clause  as  to  distress  created  the  relation  of  landlord  and 
tenant,  so  as  to  make  a  notice  to  quit  necessary;  and 
though  the  sum  reserved  was  not  the  precise  amount  of 
the  interest,  the  Court  refused  to  enter  the  nonsuit. 

Thus  it  will  be  seen  that  the  validity  of  the  power  was 
in  no  manner  questioned.  The  only  question  raised  was 
as  to  its  effect  in  regulating  the  position  of  the  parties. 

The  case  was  singular  in  this,  that  the  power  of  distress 
was  not  for  either  interest  or  principal  eo  fwmxne,  but  for 
a  sum  of  money  described  as  rent. 

The  next  case  to  which  we  shall  refer  was  free  from 
these  difficulties ;  It  is  Chapman  v.  Be^cham,  3  Q.  B. 
723. 


On  24th  August,  1832,  the  defendant  having  lent  to  the 
plaintiff  the  sum  of  £800,  the  latter  to  secure  repay- 
ment, executed  a  mortgage,  and  in  the  mortgage  eove- 
nanted  that  he  would  repay  the  sum  of  £800,  with  interest 
for  the  same  at  the  rate  of  5  per  cent,  on  days  named ;  and 
for  better  securing  the  payment  of  the  interest  granted  to 
the  defendant — that  as  often  as  it  should  happen  that  the 
interest  should  be  in  arrear  for  the  space  of  21  daya  it 
should  be  lawful  for  the  defendant  into  and  upon  the  said 
land,  &c.,  to  enter  and  distrain  for  the  same  intereU  and 
the  arrears  thereof,  and  the  distress  and  distresses  then  and 
there  found,  to  impound  and  to  detain,  and  in  due  time  to 
appraise  and  dispose  of  the  same  according  to  the  course 
of  law  in  the  same  manner  in  all  respects  as  landlords  are, 
by  Act  of  Parliament  or  otherwise,  autboriied  to  do  in  res- 
pect of  distresses  for  arrears  of  rent  upon  leases  for  years, 
to  tho  intent  that  the  defendant  should  by  the  same  dis- 
tress or  distresses  be  paid  and  satisfied  all  arrears  of  the 
said  interest  and  all  costs  occcasioned  by  the  non-payment 
thereof. 

The  interest  having  fallen  in  arrear,  the  defendant  dis- 
trained and  the  plaintiff  replevied. 

It  was  contended  by  the  plaintiff  that  there  was  not  the 
relation'  between  the  parties  that  authorized  a  distress,  that 
after  default  the  land  in  law  became  absolutely  the  defen- 
dant's, and  that  a  man  cannot  distrain  on  his  own  lands, 
and  that  after  default  the  legal  interest  of  the  plaintiff  ex* 
pired,  and  the  rent  merged  in  the  estate  of  defendant. 

The  Court  held  that  the  clause  was  a  simple  agreement 
between  the  parties  that  iniereU  should  be  levied  by  dis- 
tress, and  that  plaintiff  had  the  power  of  granting  the 
right  of  distress,  his  possession  of  the  Isnd  being  undis- 
puted. In  other  words  the  meaning  of  the  agreement  was 
held  to  be  that  in  the  event  of  the  money  not  being  paid, 
the  defendant  might  satisfy  himself  by  securing  goods  on 
the  premises,  and  per  Coleridge,  J.  <<  The  whole  stands 
on  the  agreement  of  the  parties.  The  title  is  immateriaL 
The  party  in  possession  says  the  other  may  distrain  eo 
nomine.  You  may  call  it  what  you  please;  the  words 
make  no  difference.^' 

The  opinion  of  Coleridge,  J.,  thus  wisely  and  clearly 
expressed,  appears  to  be  the  law.  The  parties  agree  that 
interest  should  be  collected  by  distress.  That  agreement 
neither  makes  the  interest  rent  nor  the  parties  landlord  and 
t<^antw  If  the  party  who  gives  the  right  of  distress  is  in 
possession  no  question  of  title  or  estate  can  be  raised. 
The  agreement  is  one  that  can  be  legally  made,  and  when 
made  is,  like  other  agreements,  construed  so  as  to  further 
the  intention  of  the  parties. 

In  one  case  where  the  clause  was  thus  expressed  : — And 
for  the  better  securing  the  said  principal  money  and  all  in* 
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terest  and  expenses  and  io  contemplation  and  part  dis- 
charge thereof,  the  said  Thomas  Thein  (mortgagor)  doth 
hereby  alloio  to  the  said  John  Baker^  (mortgagee)  his  ex- 
ecutor, for  all  the  said  premises  at  the  full  and  clear 
quarterly  rent  for  each  quarter,  and  to  be  recoverable  by 
distress  and  sale,  &c.  3"  but  the  mortgage  also  contained 
a  power  of  immediate  entry  and  sale  in  the  event  of  de- 
fault, the  Court  held  that  no  notice  to  quit  or  demand 
of  possession  was  necessary.  It  was  in  effect  held  that 
whatever  might  be  the  means  of  attainment,  as  the  mort- 
gage contained  a  clause  for  immediate  entry  in  ease  of  de- 
fault, that  the  case  came  within  the  authority  of  Doe  Dem 
Garrod  v.  OUn/, 

These  are  the  leading  cases,  and  so  far  as  they  go  the 
law  seems  to  be  well  settled.  In  England  it  is  the  practice 
of  conveyancers  to  insert  a  distress  clause  in  mortgages. 
The  practice  is  not  only  sanctioned  by  long  continued  usage, 
but,  as  we  have  seen,  by  express  judicial  decisions. 

How  far  the  right  of  distress  extends  to  goods  and  chat- 
tels of  a  stranger  on  the  premises  at  the  time  of  distress, 
we  do  not  undertake  to  say.  The  question,  00  far  as  we 
can  learn,  b  yet  to  be  determined.  (See  Freeman  eiaiy. 
Edwarde  et  ai.  2  Ex.  782.) 


JUDGE  CAMPBELL. 


It  grieves  us  to  notice  the  death  of  this  able  and  much 
respected  County  Judge.  He  was  not  only  one  of  the 
oldest,  but  most  reliable  of  the  County  Court  Judges.  He 
always  manifested  a  lively  interest  in  the  welfare  of  the 
Law  Journalj  and  did  much  to  promote  its  success.  Often 
has  he  contributed  to  our  columns,  and,  sad  to  relate, 
wrote  to  us  on  the  day  on  which  he  breathed  his  last — 
little  expecting  that  hb  career  of  usefulness  was  so  near 
its  end.  He  died  at  Niagara,  en  18th  January,  1860, 
aged  53  years,  10  months  and  23  daj&  The  deceased 
was  a  brother-in-law  of  Mr.  Justice  Bums.  We  subjoin  a 
short  memoir  of  the  lamented  Judge  taken  from  the 
JViagara  Mail:-^^ 

The  father  of  Judge  Campbell,  Donald  Campbell,  Esq.,  was 
a  native  of  Islay,  Argyleshire,  Scotland,  who  emigrated  to 
the  late  Province  of  North  Carolina,  previous  to  the  American 
revolution.  He  took  op  arms  for  the  Royal  cause,  and  entered 
«8  Ensign  in  the  *' North  Carolina  Volunteers" — his  name  is 
mentioned  among  the  list  of  the  U.  E.  Loyalists,  published  by 
Loreoso  Sabine,  in  Boston,  1847.  In  the  North  Carolina  volun- 
teers he  served  under  Lord  Cornwallis.  lie  was  then  made  Lieu- 
tenant in  Sir  John  Wentworth's  Nova  Scotia  Regiment,  and 
from  that  was  transferred  to  the  7th  Regiment  or  Royal  Fusi- 
leers  which  was  commanded  by  the  late  Duke  of  Rent^  the  father 
of  Her  present  M;ijesty,  From  the  Fusileers  he  became  Cap- 
tain in  the  5th  Foot,  and  afterwards  was  mnde  Furt  Major,  of 
Fort  George,  Niagara,  which  office  he  held  for  several  years. 
He  died  on  the  1st  December,  1812,  and  his  remains  are 
interred  in  the  south  west  bastion  of  Fort  George. 


Edward  CUirke  Campl>ell.  the  late  lamented  Jud^e,  was  the 
eldest  son  of  Major  Campbell,  and  was  born  at  Nia;;nr;i  2GtK 
February,  1806.  After  his  father's  death,  Mn*.  Campbell,  his 
mother,  removed  with  her  family  to  Nova  Scotia  where  her 
relations  all  lived.  The  late  Judge  was  christened  in  Nova 
Scotia,  and  there  received  the  name  of  Edward  from  his  Royal 
Highness  the  Duke  of  Kent,  who  stood  sponsor  for  him  at  his 
baptism.  He  received  his  education  in  the  ancient  College  of 
Windsor,  Nova  Scotia.  In  1824  be  returned  to  his  native 
town,  Niagara,  to  enter  upon  the  study  of  the  law,  and  was 
articled  in  the  office  of  the  late  Hon.  Robert  Dickson.  He  was 
called  to  the  Bir  Dec.  28,  1829.  In  1832  he  entered  into 
partnership  with  Mr.  Dickson,  which  continued  until  Mr. 
Dickson  retired  from  business. 

At  the  outbreak  of  the  rebellion  in  1837,  he  raised  a  fine 
oompany  of  volunteers,  and  proceeded  to  join  the  force  assem- 
bled at  Chippawa,  and  continued  there  doinfi;  military  duty 
for  some  months.  AfYer  that  he  was  appointed  Captain  in  the 
Ist  Lincoln  Militia,  and  became  Major  in  1849.  In  his  mili- 
tary capacity,  Judge  Campbell  manifested  the  same  spirit  of 
order,  kindness,  and  punctual  discharge  of  duty,  that  distin- 
guished him  in  civil  affairs. 

In  1841,  at  the  time  of  the  Union,  he  was  a  candidate  for 
Parliamentary  honors,  and  was  elected  by  a  migority  of  one 
over  the  Hon.  H.  J.  Boulton,  to  represent  Niagara,  in  the  first 
Union  Parliament  held  at  Kingston,  where  he  sat  during  the 
first  Session.  At  that  Siession,  the  Act  creating  the  Divisioa 
Courts  in  Upper  Canada  was  passed,  previously  to  which  time 
the  Judge  of  the  County  Court  was  the  present  Mr.  Justice 
Burns,  who  resigned  the  Jud^hip  on  the  passage  of  that  Act. 
Mr.  Campbell,  with  the  unanimous  consent  of  his  constituents, 
resigned  his  seat  in  Parliament,  and  accepted  the  office  of  Dis* 
trict  Judge,  and  was  appointed  December  23,  1841.^  His  jur- 
isdiction at  first  comprised  the  three  present  Counties  of  Lin- 
coln, Welland,  and  Haldimand,  subsequently,  when  the  other 
Counties  were  separated  for  judicial  purposes,  he  was  Judge 
of  Lincoln  only. 

In  1845  or  1846  he  was  elected  Bencher  of  the  LawSootety. 
He  was  also  one  qf  the  five  judges  appointed  by  the  Ace  of 
1853,  to  frame  rules  for  the  practice  and  proceedings  of  the 
Division  Courts  of  Upper  Canada.  He  devoted  much  time  to 
this  duty,  and  with  Mr.  Gowan,  Judse  of  Simooe,  was  instru- 
mental in  placing  the  transactions  of  these  Courts  upon  the 
present  satisfactory  and  efficient  system. 

Judge  Campbell  was  a  most  active  member  of  varioas  socie- 
ties. He  filled  the  office  of  president  of  the  A^crioultural  So- 
ciety of  the  united  Counties  of  Lincoln  and  Welland,  and  sub- 
sequently of  the  County  of  Lincoln  for  many  years  with  rare 
zeal  and  efficiency.  He  was  also  president  of  the  Niagara 
Electoral  Division  Society,  Horticultural  Society,  and  Mechan- 
ics Institute,  which  latter  office  he  held  almost  from  its  estab- 
lishment some  12  or  13  years  ago.  He  was  elected,  last  year, 
president  of  the  Provinoial  Fruit-growers'  Association,  a 
Society  particularly  congenial  to  his  favourite  leisure  pursuits* 
for,  as  a  florist  and  agriculturist.  Judge  Campbell  ranked 
among  the  very  foremost  in  the  country.  The  Provinoial 
Association  also  enrolled  him  among  its  most  active  and  intel- 
ligent directors,  and  his  death  will  eause  a  sad  blank  in  the 
meetings  of  that  body. 

Judge  Campbell  married  the  eldest  daughter  of  the  late  Rer. 
John  Burns  of  Niagara,  and  sister  of  the  present  Mr.  Justice 
Burns.  He  leaves  behind  him  a  widow,  and  two  sons,  and 
three  daughters. 

The  health  of  the  Judge  had,  many  of  his  friends  thought, 
been  declining  for  some  time,  still  nothing  to  excite  apprehen- 
sion. He  had  been  confined  to  his  house  some  days  in  con- 
sequence of  a  severe  cold,  caught  by  sitting  in  his  office,  in  the 
Court  house,  the  room  not  been  properly  heated.  This  how- 
ever was  not  the  immediate  cause  of  his  death,  which  was  the 
tupture  of  one  of  the  arteries  eoanected  with  the  liver.  There 
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is  little  doubt  bat  that  aneurism  of  the  artery  had  been  going 
on  for  some  years,  brought  on  probably  by  too  much  seden- 
tary labor,  and  then  at  times  taking  exercise  too  violent  lor 
the  system.  On  Wednesday  morning  last  he  thought  he  felt 
somewhat  better,  and  would  breathe  some  fresh  air,  which  he 
was  told  he  might  do,  he  went  out  of  doors  for  a  few  minutes 
and  fell  in  the  yard,  he  was  oarried  into  the  bouse,  and  died 
in  half  an  hour  afterwards. 

^  As  a  Judge,  the  soundness  of  his  judgment,  bis  rigid  imrar- 
tiality,  and  minute  oare  to  arrive  at  a  right  decision,  gained, 
him  the  unbounded  respect  of  the  Bar,  and  the  most  implicit 
confidence  of  all  classes  of  suitors.  His  punctuality  to  all  en- 
eagements  and  close  attention  to  every  minutiiB  of  his  official 
duty,  was  the  theme  of  wonder  and  admiration^  In  all  res- 
pects the  late  Judge  was  a  man  such  as  Canada  posseses  few 
equal,  and  the  like  of  whom  is  not  often  found. 

Upper  Canada  owes  an  in^mense  debt  of  gratitude  to  him, 
for  the  solid  acquisition  which  it  has  made  through  him,  in 
the  departments  of  horticulture  and  floriculture,  which  add 
80  mnch  to  the  enjoyments  and  ele^ncioe  of  human  life — ^arts 
which  he  cultivated  vrith  unwearied  industry,  devotion  Vid 
snocess. 

His  tovmsmen  in  Niagara,  will  sadly  miss  his  tall  and 
stately  form  along  their  sti'eets,  and  none  who  knew  him  will 
ever  cease  to  revere  his  memory ;  and  recall  his  kind  offices, 
and  constant  good  will  to  his  native  town.  His  funeral  took 
place  on  Saturday,  and  was  attended  by  an  immense  concourse 
of  people  from  all  plvts  of  thB  County.  The  members  of  the 
Niagara  Mechanic's'  Institute  attended  in  a  body,  also  the 
Niagara  Fire  Department,  of  which  hb  used  to  be  an  active 
member,  and  many  eyes  nnnsed  to  the  melting  mood,  fiUed  vrith 
tears,  when  all  that  remuned  on  earth  of  this  good  and  noble 
character  was  committed  to  its  last  resting  place. 


WHiTBT.—The  third  Tuesday  of  February;  and  the  third 

Tuesday  of  September. 
CoBOCRG.— The  fourth  Tuesday  of  February  ;  and  the  fourth 

Tuesday  of  September. 
BftLLiviLtB.— The  first  Tuesday  of  March  ;   and  the  first 

Tuesday  of  October. 
KiNosTON.— The  third  Tuesday  of  March ;  and  the  second 

Tuesday  of  October. 
Bkockvilli.— The  fourth  Tuesday  of  March ;  and  the  third 

Tuesday  of  October. 
Ottawa.— The  first  Tuesday  of  April ;  and  the  fourth  Tuesday 

of  October. 
Cornwall. — The  second  Tuesday  of  April ;  and  the  first 

Tuesday  of  November. 
The  following  terms  are  fixed  for  the  hearing  of  eanses : 
From  the  fourth  Monday  of  April,  to  the  Saturday  of  the 
following  week. 

From  the  third  Monday  of  November,  to  the  Saturday  of 
the  following  week. 

THE  UPPER  CANADA  LAW  JOURNAL  IN  ENGLAND. 


CHANCERY. 


Hie  Rules  of  28rd  December,  1857,  as  to  tbe  terms  for 
examination  of  witnesses,  and  bearing  of  causes,  have  been 
lately  mnch  altered.  The  now  Rule  of  26tli  December, 
1859,  whicb  we  subjoin,  is  now  to  be  observed.  It  will  be 
noticed  that  Sandwich,  Brantford,  and  Whitby,  are  added 
to  the  places  formerly  appointed  for  the  examination  of 
witnesses.  No  mention  is  made  of  Niagara,  though  named 
in  the  Rules  of  1857.  Whether  it  is  to  continue  as  a  place 
for  the  examination  of  witnesses,  or  is  intentionally  dropped 
we  are  not  informed. 

MONDAY  26th  DECEMBER,   1869. 

The  following  Terms  are  fixed  for  the  examination  of  wit- 
nesses, at  the  undermentioned  places,  vis. : 

ToROKTO. — The  first  Tuesday  of  February  ;  and  the  first 

Tuesday  of  September. 
Sandwich. — ^The  tnird  Tuesday  of  February ;  and  the  third 

Tuesday  of  September. 
Chatham. — ^The  fourth  Tuesday  of  February ;  and  the  fourth 

Tuesday  of  September. 
LoNBON. — The  first  Tuesday  of  March ;  and  the  first  Tuesday 

of  October. 
Brantford. — ^The  third  Tuesday  of  March ;  and  tbe  second 

Tuesday  in  October. 
Hamilton. — The  fourth  Tuesday  of  March;  and  the  third 

Tuesday  of  October 
Barrib. — ^The  first  Tuesday  of  April ;  and  the  fourth  Tuesday 

of  October. 
GoniRiCH.  —  The  second  Tuesday  of  April;  and  the  first 

Tuesday  of  November. 


The  Editor  of  tbe  SoUcitart*  Journal^  London,  England, 
concludes  an  article,  headed  ''  Legal  Education  in  the  Ck>lo- 
nies,''  with  the  following  tribute  to  ourselves : 

**  We  are  unwilling  to  conclude  this  arUde  without  men- 
tioning that  ike  Upper  Canada  Law  Joumai^  to  which  we  are 
indebted  for  anything  we  know  on  this  subject,  is  a  publica- 
tion of  great  merit.  The  character  of  the  contributions  to  its 
columns  is  a  cheerful  proof  of  the  high  intellectual  culture  of 
the  profession  in  that  Province,  and  iJbrds  of  itselt  perhaps, 
as  good  eridence  of  the  beneficial  results  of  the  academic 
training  to  which  we  have  referred,  as  could  possibly  be  ad- 
duced.'^ 

Never  unmindful  of  tbe  good  opinion  of  others,  we  are 
particularly  obliged  to  our  able  oontemporary,  for  the  hand- 
some, but,  we  think,  too  flattering  manner  in  which  he  has 
noticed  our  efforts.  In  a  Colony,  compared  with  the  Mother 
Country,  there  are  many  difficulties  in  the  way  of  success- 
fully publishing  a  first  class  legal  periodical.  The  chief  dif- 
ficulty is  the  want  of  a  sufficient  number  of  subscribers  to 
make  the  project  remuneradve.  The  next  is  the  dearth  of 
competent  men  sufficiently  at  leisure  to  contribute  to  its 
columns.  Notwithstanding  these  and  similar  difficulties 
which  we  need  not  notice,  our  efforts  shall  always  be  direc- 
ted towards  maintaining  the  reputation  which  we  appear  to 
have  acquired  among  our  London  contemporaries. 

COMMON  LAW  BEPORTS. 


Our  thanks  are  as  usual  due  to  tbe  obliging  Reporters  of 
of  the  Courts  of  Queen's  Bench  and  Common  Pleas.  Owing 
to  their  courtesy  we  are  enabled  in  this  number  to  publish 
some  important  cases  in  advance  of  the  regular  series.  The 
Chamber  cases  in  this  number  are  also  unusually  full.  It 
is  our  intention  to  make  them  as  correct  and  reliable  as  pos- 
sible. In  future  the  proofs  of  these  cases  will  be  corrected 
by  one  of  the  Editors  of  thb  journal. 
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DIVISION   COURTS. 


THE    NINETY-FIRST  CLAUSE. 


In  a  late  Dumber  of  the  Daily  Colonist,  we  find  the 
subjoined  remarks,  pointed  and  decided,  as  becomes  a 
leading  organ  of  public  opinion. 

When  a  well  informed  journal  expresses  an  opinion,  it 
is  entitled  to  great  weight,  and  we  gladlj  avail  ourselves  of 
such  valuable  testimony  in  support  of  our  own  views. 

*'  We  are  glad  to  flee  the  Law  Journal  come  out  boldly  in 
defence  of  the  9l9t  Clause.  We  have  no  sort  of  sympathy  with 
those  people  who  place  the  personal  feelings  of  the  debtor  above 
the  just  claims  of  the  creditor,  and  we  believe  that  the  9l6t 
clause  exercises  a  very  wholesome  influence  over  a  class  of 
debtors  whose  pockets  could  not  well  be  reached  by  any  other 
equally  lenient  process.  The  facts'  given  by  the  Journal  in 
support  of  its  views  are  unanswerable,  and  ouebt  to  put  an 
end  to  any  further  agitation  on  the  subject.  We  Regard  this 
article  as  so  important  on  all  points  that  we  shall  ^ive  it  in 
full  in  a  future  issue.  The  Legislature  has  gone  quite  far 
enough  in  the  expression  of  sympathy  with  unfortunate  deb- 
tors.  Let  us  have  something  now  of  the  same  feeling  for 
unforiumUe  creditors** 


OFFICERS    AND    SUITORS. 


Rbmxjnebation  to  Clerks. 

The  article  in  our  last  number,  referring  to  the  enormons 
income  enjoyed  by  some  three  or  four  Division  Court 
Clerks  —  an  income  out  of  all  proportion  to  the  labor 
required  of  them — has  been  noticed  by  one  of  the  leading 
organs  of  public  opinion  In  Toronto.  The  Cohniit  argues 
with  us  on  all  points.    We  copy  a  portion  of  the  article. 

''A  little  enquiry  on  the  subject  by  the  Legislature 
would  do  no  harm,''  says  the  Editor.  So  say  we, — and 
further,  that  we  believe  it  would  show  a  state  of  things 
calling  for  legislative  remedy.  In  consequence  of  the 
recent  depression  in  business  transactions,  it  will  be  found 
that  the  fee  fund  of  last  year  will  be  far  below  that  of  pre- 
vious years ;  that  instead  of  there  bein^  a  surplus  oyer  the 
disbursements  required  for  the  courts,  there  will  be  a  defi- 
ciency; and  the  overplus,  after  paying  officers  fairly  for 
their  time,  labor  and  responsibility,  should  go  to  make  up 
this  deficiency. 

If  any  one  doubts  the  fact  that  Clerks  in  cities  are  over- 
paid, let  him  ascertain  the  number  of  suits  entered  for  the 
year,  and,  counting  SI  60c.  for  each  suit  (a  fair  average  in 
such  divisions),  see  what  the  result  will  be,  and  satisfy 
himself.     The  Colonist  says : 

"  As  to  Division  Court  clerks,  we  auite  agree  with  the  Law 
Journal  in  the  opinion,  that  those  functionaries  are  a  most 
respectable,  and  intelligent  body  of  men,  and  that  their  duties 
are  responsible  and  require  to  be  discharged  with  great  care 
And  diligence.  The  fact,  however,  that  some  cf  them  are  un- 
der the  present  system,  very  much  overpaid,  is,  we  believe, 
equally  incontrovertible,  and  a  little  enquiry  into  the  suhjeot 
by  the  Legislature  would  do  no  harm.  Perhaps,  too,  if  the 
enquiry  were  extended  to  the  Sherifid'  Officer  it  would  be  as 
well.  We  have  a  very  good  opininn  of  the  system  which  pre- 
vails in  many  Government  officer  of  doing  business  entirely 
by  deputy.  Why  should  Sheriff},  Regi^icrars,  or  any  other 
officers  receive  su<sh  a  large  silary  as  to  be  enabled  to  make 
their  offices  an  entirely  honorary  one  to  themselves  by  paying 
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a  deputy  to  do  the  work,  and  still  leaving  themselves  a  hand- 
some income  ?  It  would  be  far  bett«r  to  make  the  office  an 
honorary  one  in  reality  or  else  to  fix  the  salary  so  that  the 
responsible  officer  should  be  the  working  man  also. 

I'he  Toronto  Board  of  Trade  have  thought  the  subject 
deserving  of  notice,  and  speak  of  it  as  a  matter  of  notoriety 
that  some  of  the  Clerks  and  Bailiffs  are  better  paid  than 
the  Judges,  and  they  are  of  opinion  that  some  change  is 
necessary.     To  use  their  own  words,  they  say — 

'*  It  is  the  opinion  of  your  Council  that  it  would  be  advan* 
tageous  to  the  public  interest  if  the  fees  paid  the  officers  of 
our  Courts  were  reduced  and  funded  and  a  fixed  salary  given 
instead  thereof.'' 


Clerks'  Assooiation. 


We  have  received  several  letters  on  the  subject  of  an 
Association  being  formed  in  each  county  by  the  Division 
Court  Clerks,  and  regular  yearly  or  half-yearly  meetings 
being  held  for  mutual  improvement,  and  securing  concert 
of  action.  As  we  are  not  sure  that  these  letters  were 
intended  for  publication,  we  do  not  feel  at  liberty  to  give 
them.  In  our  last  number  (referring  to  the  Association  in 
the  county  of  Simcoe),  we  expressed  a  favorable  opinion  of 
the  movement,  and  we  continue  to  think  it  would  prove 
beneficial  in  a  variety  of  ways.  Such  associations  exist  in 
most  of  the  counties  in  England,  and  work  well. 

At  the  meetings  in  each  county,  one  of  the  body  might 
be  chosen  as  corresponding  secretary,  and  one  as  a  delegate 
to  *Uhe  Division  Court  Clerks*  Society  for  Upper  Canada;** 
for  we  see  no  reason  why  the  movement  should  not  end  in 
such  a  society  being  formed,  to  meet  once  a  year;  and  the 
expense  of  delegates  attending  such  a  meeting  would  be 
very  trifling,  divided  in  just  proportion  between  the  Clerks 
in  each  county.  But  there  is  very  little  use  in  talking 
about  a  thing,  the  benefits  of  which  are  manifest.  Let 
Clerks  in  each  county  act,  and  form  an  Association,  and 
discuss  the  proposition  of  a  Society  for  Upper  Canada, 

It  would  require  but  a  small  outlay  to  have  the  proceed- 
ings, including  questions. settled  on  discussion  at  the  general 
meeting,  published  in  pamphlet  form;  but  all  these  are 
matters  of  detail.  Again  we  say,  let  Clerks  act ;  and  so  far 
as  lies  in  us,  we  shall  assist  and  foster  the  movement,  and 
willingly  open  our  columns  to  communications  on  the  sub- 
ject. If  the  officers  of  Division  Courts,  now,  desire  to  sub- 
mit a  petition,  or  take  any  other  step  as  a  body,  the  matter, 
if  done  at  all,  must  be  undertaken  by  some  one  who,  for  the 
time,  takes  charge  of  the  movement, — a  most  unsatisfactory 
plan,  in  every  respect.  With  such  societies  as  we  refer 
to  in  existence,  intercommunication  would  be  easy:  the 
opinion  of  all  could  be  ascertained;  and  the  whole  body 
could  speak  as  one  man. 


The  Division  Courts'  Act. 

In  the  October  number,  speaking  of  the  Consolidated 
Statutes,  we  expressed  ourselves  that  "  all  officers  of  courts 
of  justice  ought  to  be  provided  with  the  body  of  the  law 
which  is  to  guide  them;"  and  in  particular  referred  to 
Division  Court  officers ;  for,  as  we  then  said,  we  did  not 
see  how  the  Government  could  avoid  supplying  the  Divi- 
sion Court  Consolidated  Act,  at  least.    We  have  now  the 
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[Jahitart, 


satisfaction  of  beinj;  able  to  state,  that  an  order  in  Coaocil 
baa  been  passed  for  the  supply  of  copies  of  the  Division 
Court  Act  to  the  Judgea^  Clerks  and  BaUifft  of  the  Courts, 
and  that  they  have  been  sent  to  the  County  Judges  for  dis- 
tribution, it  will  be  a  very  great  convenience,  indeed,  to 
have  an  authorized  copy  of  the  Act,  in  pamphlet  form ; 
and  the  attention  to  this  matter  is  an  additional  proof  that 
the  interests  of  the  local  Courts  are  not  lost  sight  of  by  the 
Attorney-General  for  Upper  Canada. 

00RRB8P0NDBN0E. 


not  make.    He  eertainlr  roakiw  out  a  strong  case  in  favor  of 
the  class  to  which  he  beiongs. — Eim.  L.  J.] 


OwxN  Sound,  November,  1859. 

To. the  Editors  of  the  Law  Journal. 

OiNTLiMSN, — With  yon  I  think  it  likely,  that  Government 
will  supply  Clerks  with  a  copy  of  the  Consolidated  Division 
Court  Act.  And  as  the  Legislatore  has  not  accorded  to  Bai- 
liffs, a  tariff  of  fees  commensurate  with  their  paying  for  snch 
a  Law  Library  as  tbey — to  be  efficient  officers — ought  to  have, 
and  as  tbey  have  many  times  greater  need  for  a  knowledge 
of  the  law  generally,  than  Clerks  have,  I  do  not  see  that  Gov- 
ernment— to  be  consistent — can  avoid  supplying  Bailiffis  with 
a  copy  of  all  Statutes  affecting  their  duties. 

'Tis  true,  you  have  providcwi  fur  Bailiffs  having  all  the  in- 
formation contained  in  the  Law  Journal;  but  then,  the 
Journal^  containing  as  it  does,  the  Bailiff's  Manual — which 
would  be  all  the  more  valuable  and  complete,  if  it  oontaned  a 
full  list  of  exemptions  from  seisure — ^together  with  the  Divi- 
sion Court  Acts,  does  not  contain  all,  or  nearly  all  that  it  is 
highly  needful  for  Bailiffi  to  know.  For  example,  who  would 
suppose,  from  the  all  sufficient  way  in  which  "the  Acts"  and 
"the  Manual"  are  spoken  of,  that  it  would  be  requisite  for  a 
Bailiff  to  study  "  Militia  Law,"  in  order  to  determine  if  an 
old  mare,  found  at  a  Farmer's  Barn,  or  mnning  loose  on  the 
road,  is  exempt  from  seisure  t  Yet  snch  is  the  foot,  and  the 
like  is  the  case  with  many  other  Acts. 

Indeed,  I  do  not  believe  that  any  lawyer  could,  without  a 
critical  examination,  announce  a  list  of  all  the  Statutes  that 
do  not  affect  a  Bailiff's  duties,  and  if  such  is  the  case,  how 
absurd  to  expect  a  correct  discharge  of  those  duties  by  such 
means  as  the  existing  remuneration — fbrbidinic,  as  it  does,  the 
purchase  of  such  expensive  tomes — is  calculated  to  retain? 

In  a  circular  accompanying  the  last  issue  of  the  LawJourtud, 
I  see  that  the  Consolidate  Statutes  are  S7  50.  If  I  attempt  to 
economise  I  must — ^I  presume — at  least  order  the  following 
**  codes."  *'  The  Acts  relating  to  the  administration  of  justice 
in  Upper  Canada."  '*  The  Municipal  Acts  of  Upper  Canada." 
"The  Acts  relating  to  Bills  of  Exchange."  "The  Acts 
relating  to  Criminal  Law  of  Upper  Canada."  "  The  Militia 
Acts,"  and  most  likely  some  others.  Here  is  $3  40,  and 
to  this  should  be  added,  the  cost  of  Ba<^  works  as  I  take, 
"  The  Munioipal  Officer's  Reckoner  "  to  be  (for  without  great 
oare  and  assistance,  the  conve^lon  of  pounds,  shillings,  and 
pence,  into  dollars  and  cents — now  made  necessary — by  per. 
sons  all  their  lives  accustomed  to  the  former  only,  will  be 
accompanied  with  many  "awful  errors").  And  then  think 
of  the  number  of  "services"  at  4d.  each,  the  "seisores" 
and  "  arrests  "  at  Is.  6d.  each,  and  the  number  of  miles  at 
2}d.  per  mile,  to  be  travelled — ^through  mud,  in  these  back 
Townships,  of  undefinable  depth — to  effect  those  duties,  in 
order  to  earn  the  above  unavoidably  necessary  books,  and 
then  let  it  be  said  if  in  fairness  the  Government  should  leave 
Bailiffs  to  pay  for  them. 

Yours  truly, 

Paul  Dunw, 
Bailiff  of  D.  <7.,  Co.  of  Grey, 

[We  have  omitted  some  words  from  Mr.  Dunn's  letter, 
erroneously  imputing  to  us  some  suggestions  which  we  did 


Wilton,  7th  January,  1860. 

7b  the  Editors  of  the  Law  Journal, 

Gxntlxvxn, — The  seal  and  ability  with  which  you  have  ad- 
vocated many  reforms  in  our  laws,  tending  to  tlie  benefit  of 
the  community,  and  the  retention  of  others  that  a  repeal  of 
would  be  injurious,  prompts  me  to  abandon  a  foregone  con- 
clusion, that  I  would  not  take  the  trouble  to  make  out  another 
return  for  the  information  of  the  Government  and  Legislature. 

As  I,  with  all  the  other  Division  Court  Clerks,  was  required 
last  year  by  the  Qoverment,  to  make  out  a  laborious  return 
of  18  months'  proceedings,  to  which  was  added  the  time  and 
expense  of  going  to  the  Judges  Chambers  with  our  book%  for 
the  purpose  of  having  it  tested.  And  for  which  we  received 
no  remuneration.  Albeit,  the  Government  pays  liberally  to 
other  persons  for  work  done,  either  directly,  or  in  the  shape  of 
casual  ad  vantages. 

I,  therefore,  m  compliance  with  your  repeated  reouest,  send 
a  return  of  proceedings  taken  under  the  celebrated  9 1st  clause 
of  the  Division  Court  Act,  in  a  form  as  condensed  as  possible : 
vis.,  whole  number  of  suits  entered  during  18  months  ending 
1st  July,  1859,  608 ;  including.  Judgment  Summonses,^  16 ; 
aggregate  amount  for  which  same  issued,  $450  80 ;  paid  on 
same,  $218  17;  orders  made,  11;  withdrawn,  2;  dismissed, 
I;  no  subsequent  action  token,  3;  indefinitely  stayed,  3; 
commitments  issued,  2 ;  returned  paid,  1 ;  returned  noii  est^  1 ; 
committals,  none. 

I  am  satisfied  that  fully  three  quarters  or  more,  of  the 
amount  realised  in  tbie  Court,  under  the  effect  of  said  elause, 
would  have  been  lost  to  the  j^aintiib,  had  that  clause  of  the 
Act  not  been  in  operation.  And  having  a  very  ^ood  knowledge 
of  the  working  of  that  clause  in  the  other  Divisions,  in  these 
counties,  I  entertain  no  fear  that  my  assertion  would  not 
be  maintained  by  the  other  Clerks,  a^  applicable  to  the  whole 
counties.  I  am  also  satisfied,  that  there  has  been  no  case  of 
unjust  oppreseion  in  these  counties,  as  the  Judge  very  wisely, 
and  very  justly,  guards  against  any  oppressive  measnree  being 
taken  advantage  of  under  that  elause ;  while  at  the  same  time, 
he  manifesta  an  equal  desire  to  protect  parties  seeking  redress 
under  that  clause,  for  their  just  claims.  And  I  do  not  hesi- 
tate to  say,  that  the  so  called  amendment  of  last  session  to  the 
91st  clause,  will  be  the  means  of  greater  oppression  by  the 
unnecessary  accumulation  of  costs,  than  could  or  would  haMre 
been  felt  in  these  counties,  under  ito  original  form.  I  am  not 
charging  the  fault  upon  the  party  who  moved  that  amendmenti 
but  upon  the  parties  by  whom  that  amendment  was  passed. 

I  remain,  yours  truly, 

H.  PuLTz,  Clerk, 

D,  C.  No.  11,  17.  Co,  qf  IVonienae,  Lennox,  and  Addinglon. 


[Letters  such  as  the  above,  fully  eorroberato  the  remarks 
made  by  us  on  the  91st  cIhuss,  in  our  last  number  of  the  Law 
Journal,  Were  each  Division  Court  Clerk  in  Upper  Canada, 
to  address  us  on  the  subject,  we  quite  think  that  the  result 
woufd  be  much  the  same.  The  repeal  of  the  91st  clause  by 
the  Legislature,  would  be  a  rash  and  imprudent  step.  The 
abuses  are  more  fancied  than  real. — Ens.  L.  J.] 


OwiN  Souirn,  16th  January,  1860. 

To  the  Editors  of  the  Law  Journal :  - 

GsNTueviN, — I  beg  to  state  the  following  case,  and,  if  pro- 
per and  convenient  for  you  to  do  so,  you  will  oblige  me  by 
giving  your  opinion  upon  it,  in  the  next  issue  of  the  Journal: 

On  toe  28tb  October  last,  an  execution  was  issued  to  me, 
under  which  I  the  next  day  seized  and  advertised  a  few  stacks 
of  hay.    At  the  time  of  sale  (9th  November  following),  a  per- 
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8(y)  present  olaimed  (wo  of  the  stacks  as  bis  property.  Of 
course  1  did  not  sell  them.  The  last  stack  the  de/tfidanl  forbid 
me  to  sell,  alleging  that  it  did  not  belong  to  him.  I  told  the 
oompany  that  with  my  anderstanding  of  the  statutes  (see  13  & 
14  Vic.  cap.  53,  seo.  102 ;  16  Vic.  cap.  177,  seo.  7 ;  and  tbe 
Consolidated  Act,  sec.  175),  I  could  not  properly  attend  to  the 
unsupported  claim  of  the  party  against  whom  the  execution 
had  issued ;  but  that  if  any  other  person  would  claim  for  him- 
self, or  if  any  person,  including  even  the  defendant,  would 
claim  as  egent  for  the  absent,  said  to  be  claimant,  i  would 
respect  the  claim.  No  one  did  so;  and  as  the  defendant's 
statement  appeared  to  me  to  be  a  fiction,  1  sold  the  hay.  On 
the  12th  instant,  the  said  stack,  or  the  value  of  it  (a  very 
liberal  sum),  was,  for  the  first  time,  by  a  third  party,  claimed 
from  me.  The  hay  grew  where  it  was  seized  and  sold,  on  the 
defendant's  farm.  You  will  see  that  it  was  advertised  for  an 
ample  length  of  time,  and  no  claim  was  made  other  than  as 
above  stated. 

I  should  like  your  opinion  on  the  ease  generally,  but  more 
particularly,  first,  as  to  whether  tbe  above  won  Id  be  a  proper 
case  to  interplead  in;  and,  secondly,  if,  when  property  has 
been  seized,  bearing  such  strong  appearance  of  belonging  to 
the  party,  has  been  duly  advertised,  and  then  sold  unclaimed, 
the  officer  can  be  still  held  accountable  to  the  claimant.  It 
seems  to  me  that  there  is  nut  a  more  important  point  connected 
with  a  bailiff's  duties,  and  as  such  your  opinion  must  be  of  the 
first  consequence  to  us  all. 

Trusting  that  your  former  invitations  to  be  communicative 
will  be  my  sufficient  apology  for  troubling  you. 

I  am  your  most  obedient  servant, 

Paul  Duhn. 


[We  think  our  correspondent  right  in  declining  to  act  on  the 
mere  statement  of  the  defendant. 

There  is  nothing  in  the  circumstances  of  the  case  which 
vroald  debar  ^bomafide  owner  of  *'  the  last  stack"  from  seek- 
ing a  remedy  against  the  bailiff,  though  they  are  such  as  to 
raise  a  strong  presumption  that  the  defendant  was  in  truth  tbe 
owner  ef  the  hay;  ana  in  any  action  brought  by  the  claimant, 
or  on  an  interpleader  issue,  the  harden  of  proof  would  be  upon 
him,  to  show  that  the  property  was  his. 

The  bailiff  may  at  once  sue  out  an  interple  ider  summons,  if 
he  consider  it  necessary  for  his  safety  to  do  so. — Eds.  L.  J.] 
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QUEEN'S  BENCH. 


JUported  5y  Ohbhtophbr  Robinson,  Ssq.,  BarrUteratrLaw, 

Tna  MinriciPALiTT  or  East  Nissoubi  v.  Hobskxak,  Cakk  akd 

Johns. 

Cbmwtittim  under  12  Tie.,  ch,  81.  Me.  IRt — Duty  nf  reeve  and  enuneOlort  iafaeOi- 
iaU  Ike  ^iMii^ry — Obitnttting  enmmiaHaner$  and  keqdng  baefe  evidene^-'Aetian 
tljfrtjht-^Juifmmi  bif  drfandt  agabui  am  drfntdant-RigH  l»  caU  him  fur  $ke 


In  an  •eUon  atalost  three  members  of*  muo'elpel  oorporatton.  one  beins  the 
xeete.  fnr  combining  to  delay  aod  otwtmet  the  prooeedlni^  of  commlaalonen  ftp- 
volntedioeiiqiiirBiBtotlieaflUnoftlie  townaUp^  vnder  12  TIOm  ch.8L,  mo. 

Bdd.  1.  Tbet  one  defendsnt*  who  had  ■nllSned  •  Jadt^ment  by  delkalt.  oovid  not  be 
celled  ea  •  wltneNe  on  beh&if  of  the  others  2. 1'hitt  the  Jury  were  prr>perly  told. 
that  It  WM  tbe  dnty  of  defemlantf.  and  more  «iip()cla1ly  of  the  reere.  to  direct  the 
clerk  to  pnAnce  »>efi)re  the  rommlasionerB  hie  hooks,  end  to  Ibeliitate  the  enquiry 
9.  Then  beinK  eftdeooe  to  ko  to  tbe  Jnry  to  she*  that  the  clerk  had  aheeated 
himself  and  kept  b-tek  the  books.  Ac,  in  collnd  »n  with  de^endantA,  nnd  that  tu 
ermseqn«nce  the  coets  of  the  commlfmlon.  wht-h  otberwlse  would  not  have  exceed- 
ed £76  or  £100,  were  increased  to  £328,  that  £250  damages  was  not  exceeslTe. 

The  first  count  of  the  declaration  alleged  **  that  the  defendants, 
during  the  year  1856,  were  township  councillors  for  East  Nisonri, 
and  then  and  during  the  tinie  hereinafter  mentioned  respeotiTely 
held,  occupied  and  enjoyed  the  said  offices,  and  upon  the  petition 
of  one- third  or  upwards  of  the  members  of  the  manicipal  corpora- 
tion of  the  township  of  East  Nissourl,  and  sufficient  cause  being 


shewn,  His  Excellency  tbe  Governor  General  of  this  Province,  by 
order  in  Council,  dated  on  or  about  tbe  let  of  July,  1856,  directed 
to  be  issued,  and  thereupon  was  issued,  according  to  tbe  statute 
in  such  case  made  and  prorided,  a  commission  under  the  great 
seal  of  this  Province,  directed  to  David  Shank  McQueen,  Esquire, 
James  IngersoU,  Esquire,  and  George  Washington  Whitehead, 
Esqaire,  the  Commissioners  therein  named,  directing  them,  tbe 
said  CommiHsloners,  or  as  many  of  them  as  were  therein  empowered 
to  act,  to  enquire  into  the  financial  and  monetary  affairs  of  the 
Municipal  Council  of  the  township  of  East  Nissouri,  and  all  things 
connected  therewith,  and  tbe  said  commissioners  were  thereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  em- 
powered to  act  in  the  execution  thereof,  and  had  all  such  powers 
vested  in  them  as  are  by  law  vested  in  commissioners  of  enquiry 
appointed  under  the  Act  of  the  Parliament  of  this  Province,  passed 
in  the  ninth  jrear  of  tbe  reign  of  Her  Majesty  Queen  Victoria, 
chapter  thirty-eight,  intituled,  **  An  Act  to  empower  commissioners 
for  enquiring  into  matters  connected  with  the  public  business  to 
tike  evidence  upon  oath,"  and  tbe  said  commissioners,  or  such  of 
them  as  were  empowered  to  act  as  aforesaid,  were  by  virtue  of  the 
said  commission,  and  of  the  said  statute,  empowered  to  summon 
and  require  to  come  before  them  any  party  or  witnesses,  and  to 
require  them  to  give  evidence  on  oath,  orally  or  in  writing,  and  to 
produce  such  documents  and  things  as  such  commissioners  as 
Hforesaid  should  deem  requisite  to  the  full  investigation  of  the 
matters  into  which  they  were  so  appointed  to  examine.  And  the 
said  commissioners,  in  pursuance  of  their  said  powers,  did  on 
tbe  said  lat  day  of  July,  1856,  meet  and  assemble  together  to  en- 
quire into  tbe  financial  and  monetary  affairs  of  such  municipal 
corporation  and  all  things  connected  therewith,  and  did  then  sum- 
mon and  require  to  come  before  them,  the  said  commissioners,  the 
said  defendants,  as  witnesses,  to  give  evidence  on  oath,  and  to 
produce  certain  documents  which  the  said  commissioners  deemed 
requisite,  and  which  were  in  fact  requisite  to  the  full  investigation 
of  the  matters  into  which  the  said  commissioners  were  appointed 
to  examine — ^that  is  to  say,  the  assessment  rolls  and  the  collectors' 
rolls  of  the  said  township  of  East  Nissouri,  the  minute  books  and 
entries  of  the  proceedings  of  the  meetings  of  the  said  municipal 
corporation,  tbe  resolutions,  and  by-laws  of  tbe  said  municipal 
corporation,  and  tbe  receipts,  vouohers,  aeoonnts,  and  other  wri- 
tings rdating  to  the  financial  and  monetary  affairs  of  the  said 
township  and  connected  therewith,  and  which  were  required  by  the 
said  commissioners  in  the  said  enquiry.  And  tbe  defendants  well 
knowing  the  premises,  but  oontriving  and  maliciously  intending  to 
obstruct,  hinder  and  delay  the  said  commissioners  in  the  discbarge 
of  their  duties,  and  in  making  tbe  said  enquiry,  and  to  cause  great 
expense  and  damage  to  the  plaintiffs,  by  reason  of  tbe  expenses  of 
tbe  said  commissioners,  and  in  and  about  the  execution  of  tbe  said 
commission,  and  to  obstruct,  hinder,  and  prevent  the  said  commis^ 
sioners  from  obtaining  the  said  evidence,  and  to  obstruct,  hinder 
and  delay  the  production  of  the  said  documents  before  the  said 
commissioners,  tbe  defendants  on,  to  "wit,  the  day  and  year  last 
aforesaid,  wickedly  and  maliciously  among  themselves  did  conspire, 
contrive,  confederate  and  agree  together  to  obstruct,  hinder  and 
dt'lay  the  said  commissioners  as  aforesaid  in  the  discharge  of  their 
duties  as  such  commissioners,  and  in  making  the  said  enquiry,  and 
to  cause  great  expense  and  damage  to  tbe  plaintiffs,  by  increasing 
the  costs  and  expenses  of  the  said  commission  as  aforesaid,  and  to 
obstruct,  hinder  and  prevent  the  said  commissioners  from  obtaining 
the  said  evidence,  and  to  obstruct,  hinder  and  delay  the  production 
of  the  said  documents  respectively  before  the  said  commissioners 
as  aforesaid,  and  to  obstruot,  hinder  and  prevent  the  said  inquiry 
into  the  financial  and  monetary  affairs  of  the  said  municipality; 
and  Uie  defendants  maliciously  oontriving  and  intending  as  afore- 
said, afterwards,  and  during  the  continuance  of  the  said  commis- 
sion, and  on  the  said  1st  day  of  July,  and  on  divers  other  days  and 
times  between  that  day  and  the  ist  day  of  July,  1867,  and  in  pur^ 
nuance  of  and  according  to  the  said  conspiracy,  conibinatlon,  con- 
federacy and  agreement,  and  in  order  to  cwrj  the  same  into  effect, 
did  then,  and  on  the  said  other  days  and  times,  refuse  and  neglect 
to  attend  before  the  said  commission  as  witnesses  as  aforesaid,  and 
did  neglect  and  refuse  to  give  evidence  to  the  commissioners  as 
aforesaid,  and  did  neglect  and  refuse  to  produce  to  the  said  com- 
missioners the  said  documents  respectively,  although  the  said  de- 
.fendants  might,  and  could}  and  ought  to  have  so  attended  and 
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giTf^Q  BQch  evidence,  And  produced  each  documents  respectiTeljr ; 
and  did  procure  one  Gregg  Nealon,  the  clerk  of  the  eaid  muuioi- 
palitj,  and  who  as  such  clerk  had  the  custody  and  possession 
thereof,  to  part  with  the  possession  and  custody  of  the  said  docu- 
ments, or  a  portion  of  them,  to  some  person  or  persons  to  the  plain- 
tiffs anknown,  or  to  the  defendants,  or  some  of  them,  or  to  conceal 
himself,  or  to  remove  himself  to  some  place  to  the  said  commissio- 
neris  unknown,  far  a  loAg  time,  to  wit,  for  the  space  of  t>iz  months, 
to  aroid  being  Summoned  or  attending  as  a  witness  before  the  said 
commissioners,  and  to  avoid,  obstruct,  hinder,  delay  snd  prevent 
the  production  of  the  said  documents  before  the  said  commissioners 
as  aforesaid,  and  did  otherwise  cause  and  procure  the  said  docu- 
ments to  be  concealed  and  kept  concealed  from  said  comnissioners 
during  the  period  aforesaid,  whereby  the  enquiry  of  the  said  com- 
missioners was  obstructed,  hindered,  and  delayed,  and  the  plaintiffs 
were  in  consequence  made  liable  to  pay  a  large  sum  of  money,  to 
wit,  the  sum  of  £800,  over  and  above  what  the  plaintills  would 
otherwise  have  been  conipelled  to  pay,  if  it  had  not  been  for  the 
eaid  acts  and  conduct  of  the  defendants  in  pursuance  of  the  said 
combination,  confederacy,  conspiracy  and  agreement  of  the  defen- 
dants as  aforesaid.  And  the  plaintiffs  say  that  the  necessary 
expense  of  executing  the  said  conlmission,  as  provided  by  statute 
In  thai  behalf,  would  not  have  exceeded  the  sum  of  £50,  except 
for  the  unlawful  and  malicious  acts,  conduct,  combination,  confe- 
deracy, conspiracy,  and  agreement  of  the  defendants  as  aforesaid ; 
bat  in  consequence  and  by  means  thereof,  and  of  the  premises,  the 
expenses  of  executing  such  commission  of  enquiry  amounted  to  the 
SQro  of  £350,  and  the  same  were  after  the  execution  thereof,  and 
before  the  commencement  of  this  suit,  settled  and  allowed  by  the 
Inspector-General  of  this  Province  for  the  time  being,  According  to 
the  statute,  at  the  sum  of  £35Q,  being  the  sura  of  £300  more  than 
would  otherwise  have  been  incurred  or  allowed,  and  which  said 
Bum  the  plaintiffs  have  paid  to  the  said  commi^sioneis  before  the 
commencement  of  this  suit ;  and  by  means  of  the  premises  the 
plaintiffs  have  been  and  are  otherwise  greatly  prejudiced  and 
damnified." 

The  second  count  was  for  money  duo  and  payable  by  defendant** 
to  plaintiffs,  and  for  money  paid  to  the  defendants*  ose. 

Besides  demurring  to  the  first  count  the  defendsnu  Horseman 
and  Garr  pleaded  thereto—Ut  Not  guilty.  2  That  the  eomroision 
mentioned  in  the  count  was  not  issued  upon  the  petition  of  oiie- 
third  or  upwards  of  tue  members  of  the  said  corporation.  8.  To 
so  much  of  the  first  oonnt  as  charged  that  defendant^i  did  neglrct 
and  refuse  to  give  evidence  to  the  commissioners,  and  neglect  and 
refuse  to  produce  documents,  and  to  so  much  of  the  alleged  con- 
spiracy, combination,  confederacy,  and  agreement,  as  relates 
thereto,  that  the  defendants  did,  within  a  reanonable  time,  and  as 
soon  as  they  could  do  the  same  after  they  were  required  by  the 
commissioners,  attend  before  them,  and  did  give  evidence  and  pro- 
duce documents.  4.  That  the  commiesioners  had  no  power  to 
summon  the  defendants,  or  call  fbr  the  pioduction  of  books.  5. 
That  the  sum  of  £850  was  not  settled  or  allowed  by  the  Inspector- 
General,  as  alleged.     Issue  joined  thereon. 

Plea  to  the  second  count — Not  Indebted. 

The  defendant  Johns  suffered  judgment  by  default. 

At  the'trial  at  Woodstock,  before  Robinson,  C.  J.,  it  was  proved 
that  more  than  one-third  of  the  ratepayers  of  the  township,  mem- 
bers of  the  corporation,  had  petitioned  the  Governor  to  issue  a 
oommission  of  enquiry,  under  the  provisipns  of  the  18 1st  section  of 
12  Vic,  ch.  81  and  that  on  the  12th  of  June»  185C,  a  oommission 
of  inquiry  was  issued,  directed  to  the  judge  of  the  county  court 
and  twoother  gentlemen,  commanding  them  to  make  diligent  enquiry 
and  investigation  into  all  and  singular  the  financial  and  raonentary 
affairs  of  the  corporation,  and  all  things  connected  therewith, 
giving  such  power  and  jurisdiction  as  sh^ll  and  may  be  necessary 
to  carry  into  effect  the  objects  of  the  commission,  and  which  under 
the  act  may  be  given  ;  the  report  to  be  made  within  six  months. 
Full  power  and  authority  was  given  by  the  commission  to  the  com- 
missioners, for  the  better  discovery  of  the  truth,  to  call  before 
them,  as  well  the  head  of  the  corporation,  as  such  and  so  many  of 
the  members,  officers,  clerks  and  senrants  thereof,  as  also  such 
other  persons  engaged  or  in  any  wise  employed  in  or  about  the 
said  corporation,  or  the  affairs  thereof,  as  well  as  all  other  persons 
whom  the  oommissioners  might  judge  necessary ;  and  for  the  par* 


pose  of  such  enquiry  full  power  and  authority  to  administer  oath* 
and  affirmations,  and  to  cause  the  bead  of  the  corporation  and  all 
others  to  prodooe  upon  oath  all  cberters,  records,  deeds,  muni- 
ments, statutes,  rules,  or  ordinanoes,  book«,  documents  aooounta, 
papers  or  other  writings  of  what  natars  or  kind  soever  belonging 
to  the  corporation. 

A  seeond  commission  issued  on  the  12th  of  November,  1856,  ex- 
tending  the  time  for  the  oommissioners  to  report  for  three  months 
from  the  10th  of  December,  1856. 

A  third  commission  issued  on  the  9th  of  March,  1837,  exten- 
ding the  time  still  further  for  two  months  from  the  10th  of  March. 

The  commissioners  made  their  report  on  the  6th  of  May,  1857. 

The  amount  of  the  expenses  of  the  eommisston,  as  audited  and 
allowed  by  the  Inspector-Oeoeral  of  the  province,  was  £328  6s  Id., 
and  this  was  paid  from  the  oorporatton  funds  by  the  treasurer  of 
the  township. 

A  number  of  witnesses  were  examined  to  establish  that  tbo  de- 
fendants impeded  the  investigation  of  the  commissioners  by  the 
non-production  of  books  and  papers  which  wero  required,  though 
it  appeared  that  the  defendants  themselves  did  attend  the  meeting, 
and  gave  evidence :  that  they  put  off  from  meeting  to  meeting 
giving  such  information  as  was  sought  at  their  hands,  and  that  the 
clerk,  who  was  under  their  influence,  withdrew  himself  to  another 
part  of  the  country,  where  he  could  not  be  fouod,  and  thus  preven- 
ted the  commissioners  from  obtaining  the  minute-book  of  the  pro- 
ceedings of  the  council,  and  other  books,  papers,  and  information  : 
that  the  three  defendants  systematically  acted  together  in  all  mat- 
ters of  the  affairs  of  the  ttwnship,  without  allowing  the  other  two 
councillors  to  have  any  voioo  whatever,  during  the  year  1856. 
Two  of  the  commissioners  were  examined,  who  testified  that  if  the 
defendants  had  promptly  afforded  them  the  information  require  i 
they  could  have  completed  the  investigation  in  a  week  or  so,  and 
that  the  whole  expenses  of  the  oommission  would  not  in  suoh  ease 
have  exceeded  £75  or  £100,  instead  of  £328  6s.  Id.  which  it 
amounted  to. 

Under  the  second  count,  the  plaintiffs  proved  that  on  the  16th 
of  January,  1857,  the  day  before  these  defendants  would  retire 
from  the  office  of  councillors,  the  defendant  Horseman  drew  an 
order  on  the  treasurer  for  £10  10s.  in  favour  of  Gregg  Neakm,  or 
be«rer,  for  services  as  township  clerk  in  1856,  and  that  order  was 
indorsed  **  pro  Gregg  Nealon,  Dennis  Horseman.*'  This  order  was 
produced  to  the  treasurer  on  the  17th  of  January,  aud  paid  to  Carr 
in  Horseman's  presence.  The  clerk,  Nealon,  was  then  absent,  and 
had  not  been  in  the  township  for  some  months,  and  at  that  time 
he  hod  township  moneys  in  his  hands  not  aooounted  for.  ("Jeo 
MunicipiUty  of  katt  Ni$$ouri  v.  JJotaeman,  16  U.  C.  Q.  B.  576.) 

On  the  part  of  the  defendants,  witnesses  were  examined  to  provo 
their  attending  the  commissioners  and  giving  evidence,  and  their 
willingness  and  readiness  to  afford  the  commissioners  information. 
After  closing  their  other  evidence,  they  offered  Johns,  against 
whom  there  was  judgment  by  default,  as  a  witness  on  their  behalf. 
The  Chief  Justice  rejected  him  as  not  competent,  for  though  not 
a  party  to  the  issue  being  tried,  yet  he  was  a  party  to  the  record, 
and  damages  were  being  assessed  against  him  at  the  same  time. 

The  Chief  Justice  remarked  to  the  jury,  that  the  action  was  of 
a  special  and  unusual  character,  and  should  not  be  supported  ex- 
cept upon  dear  and  satisfactory  evidence  of  misconduct  on  the 
part  of  the  defendants.  That  they  need  not  neoessarily  find  both 
guilty,  but  might  separate  them.  That  as  to  the  defendant  Horse- 
man, who  was  reeve,  though  he  could  not  be  expected  to  take  the 
books  and  papers,  which  properly  were  in  the  custody  of  the  clerk, 
out  of  such  custody,  and  bring  them  himself  to  the  commissioners, 
yet  it  was  his  duty,  as  head  of  the  corporation,  to  have  direoted 
the  clerk  to  produce  them  to  the  commissioner^  and  it  was  incum- 
bent upon  him  to  facilitate  the  means  of  enquiry.  That  if  he  or 
the  other  defendants,  on  the  other  hand,  concluded  with  the  clerk 
to  keep  back  the  papers  and  document*),  that  would  clearly  bo 
potiUve  misconduct  If  the  jury  found  there  was  such  misconduct 
in  both  or  either  of  the  defendants,  then  the  enquiry  would  further 
be  what  damage  the  corporation  had  sustained  thereby.  That 
must  be  measured  by  the  conduct  of  the  defendants,  and  how  far 
and  to  what  extent  they  had  obstructed  the  inquiry  of  the  com- 
missioners, and  what  expenses  this  had  caused  in  the  investigation 
which  hs4  been  paid  from  township  Ainds. 
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The  Jury  giive  a  rerdict  for  the  pliiintiff  fo&£250. 

Beard  obtained  a  rule  ni><  for  a  new  ti-ial — 1.  On  the  law  nnd 
eridenee.  2.  For  mitsdrrection,  in  ruling  that  there  waa  any  evi> 
dence  to  go  to  the  jury,  and  that  the  defendants,  were  bound  as 
conneiliors  to  have  produced  before  the  oommissionet  s  the  books 
of  the  township,  the  same  not  having  been  proved  to  have  been  in 
io  their  possession.  8.  For  the  improper  rejection  of  the  evidence 
of  Johns.  4.  For  excessive  damages. — He  cited  ^u«/(tt  v.  Will' 
ward,  Cro.  Eliz.  8t>0 ;  Thorpe  v.  Barbfr,  h  C.  B.  675 ;  Uaddrick 
T.  He^lop,  12  Q  B.  281 ;  Amey  v.  Long,  9  East  473. 

D.  O.  Miller  and  Anderson  shewed  cause 

McLbah,  J. — On  examination  of  ail  the  evidence,  I  cannot  say 
that  the  fii-st  objection  is  well  founded.  I  do  not  think  the  verdict 
oontrnry  to  law,  for  the  law  will  undoubtedly  warrant  such  a  ver- 
dict on  sufficient  evidence ;  and  as  to  the  evidence,  I  mU8t  say  I 
think  it  very  etrong  against  the  defendants,  and  shows  that  they 
were  endeavouring  to  escape  from  an  enquiry  which  was  calculated 
to  bring  out  against  them  very  gross  and  fraudulent  acts  of  mis- 
conduct  while  placed  in  the  position  of  councillors  and  guardians 
of  the  iiiterests  of  their  township.  It  is  not  perhaps  surprising 
that  they  should  try  to  avoid  such  an  exposure  as  took  place  before 
the  commissioners,  but  if  in  their  efforts  to  prevent  their  misconduct 
from  being  known  they  cflUi<ed  to  the  townt^hip,  which  it  was  their 
duty  to  protect,  a  loss  and  expenditure  of  money  to  a  large  amount. 
they  ought  not  to  complain  if  they  are  held  respoiisihle  for  the  con- 
sequences of  their  acts.  Had  they  been  conscious  that  their  con 
duct  as  members  of  the  municipal  council  was  upright  and  honest, 
a  sense  of  justice  to  themselves  should  have  induced  them  to  court 
and  encourage  tnqniry  ;  but  the  reverse,  as  appears  by  the  evi- 
dence, appears  t  hnvebeen  the  ease.  The  bonks  and  papers  of 
the  corporation,  which  were  necessary  to  the  proper  ioveetigntion 
of  the  finaocial  affairs  of  the  township,  were  not  produced,  on  the 
pretence  that  they  were  in  the  possession  of  a  clerk  who  was  con- 
yeniently  abiient  at  the  time,  but  from  the  evidence  there  is  every 
reai«on  to  believe  that  they  were  within  the  reach  and  control  of 
the  defendant.^.  The  clerk  of  the  council,  in  whose  possession  the 
documents  were  said  to  bo,  was  also  a  clerk  of  Johns  one  of  the 
defenditDts,  and  after  his  alleged  departure,  and  while  another 
person  was  acting  as  clerk,  a  sum  of  upwards  of  £40  was  granted 
to  him  by  the  defendants  for  alleged  services  in  1856,  the  defen- 
dant Hofj^eman  first  signing  the  order  on  the  treasurer  in  his  ohar- 
aoter  as  reeve,  and  then  endorsing  it  as  agent  for  Nealon,  the 
clerk. 

The  jury,  after  hearing  all  the  evidence,  were  satisfied  that  if 
there  wrre  documents  or  books  in  the  hands  of  Nealon  they  were 
there  by  the  consent  and  desire  of  the  defendants,  and  could  be 
produced  by  them  at  any  time,  if  they  desired  to  do  so,  and  I 
certainly  think  the  evidence  leads  strongly  to  that  conclusion.  If 
the  charge  to  the  jury  on  that  point  had  been  even  stronger  than 
it  appears  to  have  been,  it  would  still  not  be  subject  to  be  regar- 
ded as  misdirection. 

As  to  ths  rfjecUon  of  one  of  the  defendants,  Johns,  as  a  witness 
for  his  «o-defend«nts,  it  appears  to  me  to  have  been  strictly  cor- 
rect. He  would  have  been  a  competent  witness  for  the  plaintiff, 
and  so  would  either  of  the  defendants ;  but  he  could  not  be  called 
for  the  defendants  while  he  as  well  as  they  were  interested  in  re- 
ducing the  amount  of  damages  or  preventing  any  fTom  being  re- 
eovered.  In  giving  evidence  for  the  others  he  would,  in  fact,  be 
giving  evidence  for  himself.  I  think,  therefore,  he  was  not  a  com- 
petent witness  for  them,  his  name  as  a  party  being  still  on  the  re- 
cord and  he  being  equally  interested  in  the  result  with  the  other 
defeidants,  so  tnt  ai  the  damages  were  concerned. 

Tiie  damages  are  certainly  large,  but  then  it  appears  that  had 
it  not  b  en  for  the  obstructions  and  delays  caused  by  the  defen- 
dants, the  costs  of  the  commission  would  not  have  exceeded  £75 
or  £100,  but  that  in  consequence  of  their  conduct  the  expense 
actually  paid  amounted  to  £828  6s.  Id.  If  the  jury  took  the  £76 
as  the  probable  amount  of  costs,  if  all  information  had  been  readily 
afforded,  then  their  verdict  of  £250  would  scarcely  reimburse  the 
plaintiffs  for  the  extra  costs  occasioned  by  the  defendants,  so  that 
th^  verdict  cannot  by  any  means  be  considered  excessive ;  but  if 
£100,  the  larger  »nro  mentioned,  were  taken  as  the  probable  cost 
of  the  commission,  and  the  jury  took  into  consideration  the  interest 
on  the  actual  sum  paid  out,  the  verdict  could  hardly  be  said  |o  l»p 


excessive.  They  were  at  libetty  to  allow  what  would  replace  the 
money  expended  in  consequence  of  the  defendants'  misconduct, 
and  it  cannot,  I  think,  be  fairly  alleged  that  they  have  done  more. 
On  all  the  grounds  urged  for  a  new  trial  I  think  the  defendants 
must  fail,  and  that  their  rule  must  be  discharged. 

BcBNS,  J, — This  case  has  already  been  before  the  court  upon 
demurrer,  and  the  declaration  is  folly  set  out  in  16  U.C.  Q.B.  666. 

1.  As  to  the  rejection  of  the  defendant  Johns,  against  whom 
there  whs  a  judgment  by  default.  The  venue  in  this  case  is  in  the 
usual  form  after  a  judgment  by  default  and  jud^^ment  for  plaintiff 
on  demurrer — namely,  that  it  is  convenient  and  necessary  thatw 
there  be  but  one  taxation  of  damages  in  this  suit,  therefore  let  the 
giving  of  judgment  against  the  defendants  Horseman  and  Can*  be 
be  suspended  until  the  trial  of  the  issues  they  have  put  upon  the 
record  ;  and  as  well  to  try  those  issues  as  io  assess  the  damages 
on  occabion  whereof  Horseman  and  Carr  had  put  themselves  upon 
the  judgment  of  the  court,  as  to  enquire  against  J  bus  what  damages 
the  plaintiffs  have  sustained,  let  the  jury  come,  &c.  We  hatl  a 
simi  iar  question  to  this  a  few  terms  ago  in  an  action  of  assumpsit, 
in  which  it  was  held  that  one  defendant  who  had  suffered  judgment 
by  default  could  not  be  examined  as  a  witnei^s  on  behalf  of  a  co- 
defendant  on  issues  raised  by  himself.  This  case  ia  an  action 
of  tort,  and  the  case  of  Thorpe  v.  B  irber,  (5  C.  B,  675)  shews  that 
in  such  cases  the  defendant,  still  being  a  party  to  the  record,  and 
inter(^teu  in  the  question  of  damages,  is  not  a  competent  witness 
for  his  co-defendant  upon  the  trial  of  issues  raised  against  him. 
Great  pains  were  taken  in  that  Oise  to  review  and  consider  the 
conflicting  decisions  which  had  previously  prevailed  upun  the  ques- 
tion. In  the  same  year  the  question  was  brought  before  the 
Queen's  Bench,  but  there  it  was  whether  in  a  similiar  case  the 
plaintiff  could  call  as  a  witness  for  him  in  such  an  action  a  defen- 
dant who  had  suffered  judgment  by  default,  and  after  reviewing 
the  authorities  it  it  was  held  the  plaintiff  might  do  so.  The  c«»urt 
upheld  the  doctrine  laid  down  in  Thorpe  v.  Barber  [Uaddrick 
V.  Henlop,  12  Q.  B.  267).  The  two  cases,  therefore,  establish  the 
principle,  and  the  destinction  between  the  plaintiff  and  the  defen- 
dant calling  such  a  witness. 

The  defendants  counsel  endeavoured  to  draw  a  distinction  in  the 
present  case,  that  the  damnges  niight  and  ought  %q  be  assessed 
against  the  defendant  Johns  separately  from  the  others,  and  that 
would  have  the  effect  of  rendering  him  a  competent  witness  for  the 
others,  and  he  relied  upon  some  old  cases  on  the  subject  of  sever- 
ing the  damages  to  establish  this  proposition.  The  argument 
seems  specious,  but  when  examined  will  not  bear  the  light  The 
declaration  charges  these  defendants  with  conspiring,  combining, 
confederating,  and  agreeing  together  to  obstruct-,  hinder,  and  delay 
the  commissioners  in  the  discharge  of  their  duties  in  making  the 
enquiry,  and  to  cause  great  expense  and  damage  to  the  plaintiffs 
by  increasing  the  costs  and  expenses  of  the  commission,  and  to 
prevent  the  commissioners  from  obtaining  the  evidence.  The  de- 
fendant who  has  suffered  judgment  by  default  has  thus  admitted 
all  that  is  cfcarged,  and  admits  his  complicity  with  the  others.  The 
point  was  much  discussed  in  Ilill  and  another  v  GooichUd  (5 
Burr.  2790),  and  the  doctrine  laid  down  by  Lord  Mansffcld  in  giv? 
ing  the  judgment  of  the  court  U,  that  where  a  joint  trespas  is  sta- 
ted, and  the  jury  find  two  or  more  defendants  of  that  joint  trespass, 
they  cannot  sever  the  damages  against  each.  In  Sabin  v.  Long 
(1  Wils.  80),  where  one  of  two  defendants  allowed  judgment  by 
default,  it  was  held  the  jury  must  assess  the  same  amount  of  dam- 
ages against  him  that  they  gave  against  the  other. 

There  was,  in  my  opinion,  no  misdirection  to  the  jury  in  respect 
of  the  evidence.  It  was  proved  snffictently  clear,  beyond  all  doubt 
that  if  the  defendants  had  promptly  afforded  the  commissioners 
the  information  required,  they  vrould  have  been  enabled  to  hays 
completed  their  report  in  some  eight  or  ten  days,  at  an  expense 
of  some  £75  or  £100.  The  jury  were  not  told  that  it  was  the  duty 
of  the  defendants  to  take  the  books,  papers  and  documents  out  of 
the  custody  of  the  clerk,  and  produce  them  to  the  commissioners, 
but  were  told  that  the  defendant  Horseman  as  the  head  of  the  cor- 
poration, and  the  other  defendants  as  councillors,  had  a  right  to 
direct  the  clerk  to  obey  in  furnishing  that  information,  nnd  it  was 
their  duty  to  give  such  directions.  There  can  be  no  queition  but 
that  such  was  their  duty.  The  clerk,  it  appears,  got  out  of  the 
way,  and  it  was  a  qaastton  for  the  jmry  to  say  whether  that  prot 
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ceeded  from  the  connWance  and  collusion  with  tbo  defendants  to 
frustrate  the  means  of  enquiry.  If  it  were  so,  then  there  was  an 
active  act  of  obstruction  to  the  oouimissioners,  as  well  as  pavsire 
acts  by  their  not  doing  what  was  their  obrious  duty  to  do  under 
the  circumstances.  It  appears  the  commissioners  did  not  rely 
upon  the  defendants  producing  the  books,  &o.,  but  took  steps  to 
summon  the  clerk,  who,  after  being  summoned,  had  communica- 
tions with  defendant  Carr,  and  then  the  clerk  informed  the  officer 
summoning  him  that  Carr  would  produce  the  boeks  to  the  commis- 
sioners. It  was  proved  that  something  like  a  book,  which  was 
supposed  to  be  the-minute  book  of  the  council,  was  concealed  by 
Carr  under  his  coat  when  he  appeared  before  the  commissioners, 
but  he  did  not  produce  it.  The  defendants  made  a  show  of  com- 
plying with  the  requirements  of  the  commissioners,  by  causing 
the  clerk  to  send  a  quantity  of  papers  and  documents  to  the  com- 
mipsioners;  but  when  they  were  examined  they  were  found  to 
have  nothing  whatever  to  do  with  the  enquiry  the  commissioners 
were  to  make.  In  point  of  law  the  action  was  held  to  be  sustain- 
able by  the  determinntion  of  the  demurrer,  and  all  that  remained 
after  that  was  to  see  that  the  facts  stated  in  the  declaration  were 
sustained  by  the  evidence.  I  think  it  impossible  to  read  the  evi- 
dence, and  not  see  that  the  corporation  had  abundant  reason  to 
complain  of  the  conduct  of  the  defendants,  and  that  it  sustained  a 
right  of  action  against  them  for  putting  the  corporation  to  extra 
and  unnecessary  expense.  If  the  corporation  should  be4)ut  to 
extraordinary  expenses  in  consequences  of  those  who  are  chosen 
to  be  their  guardians  falling  into  an  error  in  the  discharge  of  their 
duty,  or  such  duty  be  conscientiously  discharged  at  a  greater  ex- 
pense thnn  some  might  consider  right,  of  course  no  action  can  be 
maintained  by  the  corporation  to  be  reimbursed.  In  this  case  the 
defendants  were  charged  with  misconduct  in  the  management  of 
the  financial  and  monet^iry  affairs  of  the  town»hip,'  and  they  knew 
that  the  investigation  which  was  being  proceeded  with  was  to  as- 
certain whether  such  misconduct  could  be  established  or  not. 
Not  only  every  principle  of  duty  as  guardians  of  this  corporation 
should  have  prompted  them  to  be  ready  and  active  in  rendering 
their  assiotance  to  the  commissioners,  but  the  dictates  of  their  own 
consciences  as  honest  men,  irrespective  of  office,  should  have  actu- 
ated them  in  being  willing  to  repel  with  indignation  the  charges 
made  against  them  if  there  were  no  truth  in  them,  and  it  should 
have  been  their  desire  to  urge  on  the  enquiry  as  fast  and  as  speedily 
as  possible.  Instead,  however,  of  doing  so,  the  evidence  but  too 
plainly  establishes,  not  only  the  absence  of  desire  to  f  Acilitate  the 
enquiry,  but  absolutely  an  obstruction  to  the  proceedings  of  the 
commissioners.  And  not  content  with  that,  the  very  day  before 
they  go  out  of  office  they  pay  that  same  clerk,  or  rather  pay  them- 
selves in  his  name,  a  sum  of  money,  at  a  time  when  he  had  left 
that  part  ofthe  country,  as  we  must  infer,  for  no  other  inference 
can  really  be  drawn,  to  avoid  an  examination  before  the  commis- 
sioners, and  at  a  time,  too,  when  be  had  moneys  in  his  hands 
belonging  to  the  township  unaccounted  for.  With  respect  to  the 
damages  being  excessive,  when  the  facts  are  looked  at,  and  we  see 
that  the  expenses  of  the  commission  were  £32S  6s.  Id.,  and  the 
jury  have  reimbursed  the  corporation  to  the  extent  of  $250,  it  is 
quite  impossible  to  say  the  defendants  have  any  riglit,  either  legal 
or  moral,  to  complain. 
Rule  discharged. 


COMMON  PLEAS. 


KOBKST  OASKUr   Y.    WILLIAM  WALX8. 
(Reported  by  E.  0.  Joiteb,  Efq.,  Quri•t0r•a^Lafr,  Reporter  to  the  Court.) 

Held  tinder  the  (kcU  of  this  eaee,  1,  that  there  wu  a  ooTenant  on  the  pert  of  the 
defendant  to  paj  £4  per  week  for  so  long  as  his  contract  shoald  remain  unpttr- 
Ibrmed  after  the  day  limited.  2.  That  an  action  would  lie  at  the  suit  of  the 
plalnttff,  to  reeover  this  sum  from  the  defendant  8.  That  the  £4  per  week  is 
to  be  regarded  as  llqnldated  damages,  and  not  as  a  penalty. 

(Trinity  Term,  23  Vic) 

Declaration  that  defendant,  by  deed,  in  consideration  of  £795, 
to  be  paid  him  by  plaintiff,  agreed  to  do  the  excavations,  and  ma- 
son and  plasterer's  work  necessary  for  building  a  dwelling  house 
for  plaintiff,  in  a  substantial  and  workmanlike  manner,  according 
to  certain  plans  and  specifications,  on  or  before  1st  September, 
1854,  when  defendant  yf^B  to  give  plaintiff  poseeasion,  and  in  de- 


fault defendant  agreed  to  pay  plaintiff  £4  per  week,  as  rent  or 
compensation  for  each  week  the  said  agreement  remained  noper- 
formed  after  the  1st  September,  1864.  Averment  that  defendant 
did  not  complete  and  finish  the  work  on  or  before  the  Ist  Septem- 
ber, 1864,  and  that  plaintiff  did  not  receive  poneimon  ttntil  the 
1st  Maroh,  1866,  being  24  weeks ;  nor  did  defendant  pay  plaintiff 
£4  per  week  for  the  said  24  weeks,  or  any  of  them. 

Plbab. — 1.  Nan  ettf actum,  2.  That  defendant  did  Mti\  his  a- 
greemenL  8.  That  he  did  not  finish  the  work  by  the  1st  Septem- 
ber, 1854,  by  the  leave  and  license  of  the  plainUff.  4.  That  plain- 
tiff did  not  perform  and  did  not  pay  the  £796,  according  to  the 
teno^  and  effect  of  the  deed.  6.  Payment  of  £4  per  week  for  20 
weeks.  6.  That  after  the  breach  and  before  the  commencement 
of  this  suit — in  a  final  settlement  of  accounts  between  plaintiff 
and  defendant — plaintiff  was  indebted  to  defendant  in  $1(X),  and 
in  consideration  that  defendant  had  agreed  to  give  plaintiff  three 
months  for  the  payment  thereof,  plaintifl  agreed  to  waive  all  claim 
for  damages  by  reason  of  the  breach.  7.  That  by  the  deed  it  is 
provided  that  the  £4  per  week  should  be  dwiucted  from  the  last 
payment  to  be  made  by  plaintiff,  and  that  defendant^  after  the 
making  of  the  deed,  and  in  pursuance  of  the  terms  of  the  contract 
finished  the  whole  of  the  work  by  him  to  be  finished,  and  that  after 
completion,  defendant  delivered  the  work  to  plaintiff  in  full  satis- 
faction, discharge  and  performance  of  the  contract  by  defendant, 
and  plaintiff  accepted  the  same  in  full  satisfaction,  &o. ;  and  plain- 
tiff thereupon,  after  such  acceptance,  paid  defendant  the  full  a- 
mount  of  the  last  payment  which  was  to  be  made  by  liim  to  de- 
fendant, in  pursuance  of  the  contract.  Issue  was  taken  on  these 
pleas. 

The  trial  was  hid  at  Kingston.  In  May,  1869,  before  Burns,  J. 
The  contract  dated  14th  Pebrnary,  1864,  made  between  plaintiff  of 
the  first  part,  defendant  of  the  second  part,  and  W.  R.,  as  surety,  for 
defendant  of  the  third  part,  was  put  in  and  proved.  By  it,  defend- 
ant agreed  to  do  the  excavations,  masons  and  plasterer's  work  neees- 
stiry  for  building  a  dwelling  house  for  plaintiff,  on  a  lot  in  the  City 
of  Kingston,  belonging  to  the  plaintiff,  «n  a  good,  substttntial  and 
workmanlike  style,  in  accordance  with  and  sgreesUe  to  the  plans 
and  spedfioations  thereto  annexed,  and  signed  and  sealed  by  plain- 
tiff and  defendant.  The  plaintiff  oovenantsd  to  pay  defendant 
£796  in  manner  stated.  And  for  the  fk  thfnl  perfornmnoe  by  de- 
fendant, acoordiog  to  the  piacs  and  specifications,  the  sorety  cov- 
enanted with  plaintiff  that  defendant  shoald  kssp  tbs  coTenants 
and  agreements  therein  on  his  part  to  be  kept,  and  should  do  the 
work  in  svsry  respect  as  contained  in  tlM  said  plsjss  snd  specifi- 
cations. 

At  the  end  of  the  specifications  were  added — «*Gon>iTiovs. — 
The  whole  of  the  before  specified  works,  together  with  any  other 
not  herein  specified^  which  might  be  necessary  to  complete  thsou 
tire  building  agreeable  to  the  true  intent  and  meaning  of  ^le  plans  or 
the  architect's  explanations  and  working  drawings,  to  be  hereafter 
furnished,  shall  be  done  by  the  contractor  in  a  perfectly  sound, 
clean,  and  workmanlike  manner,  to  the  entire  satisfaction  of  the  ar- 
chitect ;  and  the  contractor  shall  provide  all  and  every  description 
of  labor,  and  materials  of  the  best  quality  of  their  respective  kinds, 
sufficient  for  the  full  completion  of  hie  contract.  Should  any  por- 
tion of  the  work  be  done  contrary  to  plans  or  directions,  the  same 
shall  be  altered  without  delay,  and  made  in  accordance  with  draw- 
ings or  explanations,  snd  the  expense  of  such  alterations  to  be 
borne  by  the  contractor."  There  were  several  other  oondiUons  mm 
to  alterations  of  the  plan,  authority  of  the  superintendent  over 
workmen  or  materials,  extra  wArk«  fto.,  &c.,  not  material  to  be 
set  forth.  Then  followed, — **The  work  to  be  progressed  with  as 
fast  as  practicable  and  no  delay  caused  to  the  carpenters ;  and 
the  entire  buildings,  including  fence,  walls,  finished,  and  the  prem- 
ises cleared  and  levelled  off,  and  undisturbed  possession  given 
thereof  on  or  before  the  1st  day  of  September  next  ensuing,  and  in 
default  thereof  you  shall  pay  a  rental  for  excess  of  time  over  and 
above  the  1st  day  of  September  next,  at  the  rate  of  £4  ey.,  per 
week—- the  amount  of  such  rent  to  be  deducted  from  your  last  pay- 
ment on  the  contract.  The  contractor  to  find  good  and  sufficient 
surety  to  be  bound  with  himself  in  the  sum  of  £200  cy.,  for  the 
due  performance  of  his  contract."  **  In  witness  whereof  we  haye 
hereto  set  our  hands  and  seals  this  14th  February,  1858."  Signed 
and  aenlfd  1^  plaiatiff  and  defrodanL 
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Tbe  plaintiff  gave  evideooe  sbewiog  that  the  work  speoi&ed  was 
not  fiauhed  until  long  after  the  1st  Sep  tern  ber,  1854 — not  till  the 
Spring,  the  latter  part  of  April,  1855.  Aboat  Christmas,  1854, 
the  plaintiff  told  tbe  carpenter,  who  was  engaged  to  do  that  por- 
tion of  the  work,  that  be  need  not  harry,  for  be  (plaintiff)  would 
not  pat  bis  family  in  it.  Tbe  architect,  who  superintended  it, 
swore  that  the  defendant  could  have  completed  bis  work  by 
the  Ist  September,  if  be  had  put  on  men  enough.  The  defendant's 
counsel  objected— that  tbe  contract  was  a  joint  contract  and  not 
Beyeral,  and  that  as  defendant  did  at  last  complete  the  work,  the 
presumptioa  was,  that  tbe  £4  per  week  was  deducted  by  the  plain- 
tiff out  of  bis  last  payment,  and  that  tbe  damages  were  not  fixed. 
Tbe  learned  judge  overruled  tbe  objections  The  defendant  gave 
evidence  that  plaintiff  had  said  to  a'  man  employed  by  tbe  carpen- 
ter, in  reference  to  the  work,  that  he  did  not  care  about  bia  bouse 
being  finished  till  he  came  back  from  England,  but  that  plaintiff 
did  not  go  to  fiogland  with  the  idea  that  the  house  was  to  be  de- 
layed till  bis  return.  Tbe  learned  judge  reserved  leave  to  the  de- 
fendant to  move  00  his  objections  if  the  Court  should  think  there 
was  anything  in  them,  and  that  the  damages  were  not  liquidated, 
and  the  jury  found  for  plaintiff  damages,  £9C. 

In  Baster  term,  RicharcUy  Q.  C,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  tbe  verdict  was  against  evidence ;  that  there 
was  no  right  to  sue  for  the  penalty,  but  that  the  plaintiff's  remedy 
was  limited  to  deducting  the  £4  per  week  from  tbe  last  payment 
accruing  to  defendant  on  tbA  contract,  and  that  tbe  damages  were 
not  liquidated  by  the  contract,  or  for  non-suit  upon  the  leave  re- 
served. 

Bead,  Q.  (7.,  shewed  eanse  in  Trinity  term.  The  contrMt  was 
the  several  contracts  of  the  defendant.  [Hiehards  gave  this  up, 
as  also  tbe  objection,  that  it  was  to  be  presumed  the  plaintiff  had 
dedaeced  tbe  £4  per  week  from  tbe  last  payment..]  The  damages 
are  clearly  liquidated.  Denton  v.  Richmondj  1  C.  &  Mee.  784,  in 
which  yaugfaan,  B.  refers  to  Attley  v.  Weldim,  2  B.  &  P.  850;  Birch 
T.  iStoMiMon,  8  Taunt.  469.  It  has  been  asked  where  was  tbe  a- 
greement  to  pay  £4  per  week  f  It  is  true,  it  is  not  in  the  artieles 
of  agreement,  but  it  i»  in  the  specifications  annexed  to  the  agree- 
ment, which  though  drawn  up  in  January  7,  1854,  as  information 
to  those  who  might  desire  to  contract,  must  be  treated  as  incor- 
porated with  th«  articles  as  part  of  what  defiendant  had  agreed  to 
do.  He  agreed  to  do  a  oertain  work  by  a  certain  day  on  plain- 
tiff's land;  he  was  lawfully  in  posseesion  of  the  land  op  to  that  day 
for  tbe  performance  of  the  work,  and  he  agreed,  that  it  be  contin- 
Bed  in  possession  after  that  day  to  complete  tbe  work,  be  would 
pay  a  rental  for  the  land.  The  contract  and  the  whole  of  the  spe- 
cifications are  to  be  read  together,  and  there  is  at  least  an  implied 
covenant  to  pay  this  rent.  Earl  of  Skrtwbuty^  t.  Ootids  2 
B.  &  A  487 ;  IMAe  of  St,  Alban*  v.  SOU,  16  £ast,  852 ;  Sampson 
T.  EasUrhy,  9  B.  &  C,  505,  affirmed  in  £xoh.  Cb.  6,  Bing.  644 ; 
Cowing  T.  Taylor^  6  M.  &  G.,  851.     Bull,  N.  P   156. 

BieKardSf  Q.  C,  referred  to  the  fact  that  the  specification  was 
drawn  up  in  Jan.  7,  1854,\nd  the  contract  was  not  executed  un- 
til 14th  February  following.  The  specification  was  a  mere  propo- 
sal. The  contract  is  to  do  the  work  according  to  the  plans  and 
specifications  annexed,  and  says  nothing  about  psying  rent,  dam- 
ages, or  penalty,  if  it  is  not  done  by  tbe  day  fixed  ;  therefore,  the 
contract  negatives  tbe  idea  that  this  part  of  the  proposal  was  ac- 
cepted. But  if  this  be  binding  on  defendant  as  an  agreement,  it 
most  be  taken  as  an  express  contract,  specifying  also  the  mode  of 
payment,  t. «.,  by  deducting  from  tbe  last  amount  the  defendant 
was  entitled  to  receive.  Tbe  fixing  £4  per  week  is  no  more  a  part 
of  the  contract  than  the  fixing  the  mode  of  payment  is,  t.  e.,  by 
deducting :  and  no  action  will  lie  as  tbe  parties  have  agreed  upon 
another  remedy,  which  remedy  the  plaintiff  waived  by  paying  the 
full  balance  due.  He  cannot  change  the  nature  of  the  contract  by 
bis  neglect  to  take  advantage  of  the  express  terms. 

Drapkr,  C.  J. — During  the  argument,  the  nisi  print  record  and 
the  exhibits  produced  at  tbe  trial  were  not  in  Court,  and  the 
learn  'd  Counsel  argued  under  the  disadvantage  of  not  certainly 
knowing  their  contenta.  We  have  them  before  us  now,  and  find 
that  the  articles  of  agreement  were  executed  on  tbe  14th  of  Fe- 
bruary, 1854,  and  that  the  specifications,  though  purporting  to  be 
drawn  op  in  the  month  of  January  preceding,  were  signed  and 


sealed  by  plaintiff  and  defendant,  though  not  by  the  surety,  on 
the  day  the  articles  were  executed ;  and  were  at  the  time  of  the 
execution  of  those  articles,  annexed  thereto — at  least  the  articles 
so  state. 

The  questions  arising  are, — 1.  Whether  there  is  any  covenant 
on  the  part  of  defendant  to  pay  £4  per  week,  for  so  long  as  bis 
contract  should  remain  unperformed  after  the  1st  September,  1854. 
2nd.  Whether,  if  so,  an  action  will  be  for  this  sum  or  whether  th« 
plaintiff  has  no  other  remedy  but  to  deduct  it  from  the  last  pay* 
men t— and  8rd.  whether  the  £4  per  week  is  to  be  regarded  as  a 
penalty,  or  as  liquidated  damages. 

I  do  not  feel  any  difficulty  as  to  the  last  two  questions.  No 
authority  was  cited  to  establish  that  the  plaintiff  can  have  no 
remedy  for  tbe  £4  per  week  except  to  deduct  it  from  the  last  sum 
due  to  tbe  defendant.  Assuming  for  the  moment  the  right  to  recover 
tbe  £4  per  week ;  the  case  of  Fletcher  v.  Dyche,  2  T.  R.  82  shews 
that  if  tbe  non-defendant  had  brought  an  action  for  the  price  of 
the  work — this  stipulated  sum  might  have  been  set-off.  But  in 
order  to  make  it  the  subject  of  set-off,  it  must  be  a  debt,  and  if  a 
debt  it  would  be  capable  of  t>eing  set  off— not  merely  against  the 
last  payment  accruing  but  against  any  other  debt  which  the  plain- 
tiff had  a  right  to  claim  fW>m  the  defendant.  I  do  not  regaid  this 
expression  used  as  confining  the  plaintiff  to  this  remedy,  it  is 
rather  to  be  looked  on  as  tbe  defendants  assent  fo  a  ready  mode  of 
the  plaintiff  obtaining  the  stipulated  damage  for  defendant's  non- 
performance. It  might  easily  have  happened  that  all  that  actually 
remained  due  to  defendant,  when  the  work  was  completed,  would 
be  insufficient  to  pay  for  the  quasi  demurrsge  and  if  so  according 
to  tbe  defendants  agreement,  the  plaintiff  would  be  without  remedy 
for  the  excess. 

As  to  the  question  of  liquidated  damages  the  cases  cited  by  Mr* 
Read,  establlHh  the  proposition  contend^  for  by  him  or  the  part 
of  the  plaintiff.  Fletcher  v.  Duche^  already  referred  to,  Beifnoldt 
V.  Bridffe,  2  Jur.  N.  S.  1164,  and  QUmour  t.  Ilall  10  U.  C.  Q.  B., 
809,  are  all  to  the  same  effect 

The  first  question  is  the  only  one,  on  which  I  have  felt  a  serious 
doubt.  It  was  put  by  Mr.  Bead,  on  tbe  foot  of  an  implied  covenant. 
I  am  not  prepared  to  hold  that  it  can  be  sustained  on  that  ground. 
Tbe  rule  as  laid  down  by  Parke,  B.,  in  the  Oreat  Northern  B.  B, 
Co,f  T.  ffarrieon,  12  C.  B  ,  576,  is,  that  the  whole  of  a  specification 
is  not  to  be  considered  as  incorporated  with  the  deed  or  contract 
but  only  so  much  of  it  as  that  deed  refers  to.  Here  the  question 
is,  whether  the  terms  of  the  deed  are  sufficient  to  refer  to,  and  in- 
clude the  whole  of  the  writing  annexed,  that  part  of  it  headed 
**  conditions"  as  well  as  that  part  which  consists  of  what  may  more 
properly  and  strictly  be  treated  as  specifications.  I  think  this 
must  depend  on  the  Intention  of  the  parties  to  be  collected  from 
the  two  instruments,  but  more  especially  of  course  from  the  deed 
containing  the  defendants  covenant. 

It  must  be  conceded  that  their  so  called  specificationB  were  pre- 
pared some  weeks  before  the  contract  was  made  in  order  no  doubt  to 
obtain  tenders  for  the  work,  and  that  in  them  is  expressed  not  merely 
those  things  which  are  usually  understood  by  the  term  specifica- 
tions, but  also  those  of  other  terms  and  conditions  which  the  contrsct- 
or  was  expected  to  submit  to  and  be  bound  to  fulfil.  If  tbe  term 
specifications  as  used  in  the  contract  can  be  properly  held  to  mean, 
all  that  is  contained  in  the  instrument  annexed  thereto,  then  the 
covenant  to  do  the  mason  work,  &c.,  of  the  dwelling  house,  '*in 
acconlance  with  and  agreeably  to  the  plans  and  specifications 
thereto  annexed,"  would  include  the  payment  of  the  £4  per  week 
as  much  as  it  would  include  any  matter  strictly  falling  within  tbe 
more  limited  but  usually  accepted  meaning  of  tbe  word  specifica- 
tion, and  the  covenant  would  be  express,  and  not  merely  implied. 

The  instrument  annexed  is  divided  into  two  parts,  specifications 
and  conditions.  If  all  the  **  conditions"  are  held  to  be  excluded 
from  tbe  covenant,  upon  the  ground  that  they  are  not  specifica- 
tions, and  therefore  are  not  referred  to  in  the  contract,  then  there 
is  no  express  covenant  as  to  tbe  workmanship  beiog  done  to  tbe 
satisfaction  of  the  architect,  nor  as  to  the  quality  of  tbe  materials, 
nor  as  to  many  other  things,  which  though  under  this  beading  of 
conditions,  of  a  character  belonging  to  a  specification  of  what  the 
contractor  was  to  perform,  or  to  submit  to  in  tbe  doing  tbe  work 
itMlf,  Bueh  as  alterationa  of  the  plan,  the  authority  of  the  architect 
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to  obj»'ct  m  iterials,  or  the  pcrformftnce  of  extra  work.  Nor  is  there 
ftDj  stipntfttioo  as  to  the  terms  when  the  contract  id,  on  the  part 
of  the  defendant  to  be  fulfilled  Without  importing  these  into  the 
contract,  it  would  he  Tery  imperfect  and  would  not  be  what  it  is 
plain  was  within  the  intention  of  both  plaintiff  and  defendant  in 
entering  into  it. 

But  if  for  the  purpose  of  giving  effect  to  what  the  parties  eer- 
tainly  intended,  it  is  nece^isary  to  give  a  more  extended  meaning 
to  the  word  specifications  annexed  to  the  contract,  then  its  eom* 
Bon  aco<*ptance  warrants,  or  in  other  words  if  we  cannot  but  see 
that  such  was  the  meaning  in  which  it  was  used,  and  that  it  refers 
to  the  instrument  annexed  in  all  its  particultin*,  then  oan  it  be 
said,  that  while  the  time  at  which  the  work  is  to  be  completed  is 
included  within  the  defendants  covenant,  the  cond.tion  to  pay  the 
£4  per  week  is  not  ?  I  cannot  help  saying  that  in  my  opinion 
the  clearly  expressed  meaning  and  intention  of  these  parties  is  to 
include  the  whole.  Not  euutent  with  referring  to  the  plans  and  spe< 
oifications  thereto  annexed,  as  the  guide  for  the  performance  of  the 
work,  they  refer  to  the  fact  that  the  plaintiff  and  defendant  have 
signed  nod  sealed  them  on  the  same  day  that  the  contract  itself 
bears  date,  and  the  signing  and  sealing  being  at  the  foot  of  all  that 
is  annexed  to  the  contract,  shews  as  I  think  that  by  the  term  **  sped- 
fiealions'*  they  included  everything  to  which  their  hands  and  sealh 
were  annexed,  and  which  were  annexed  to  the  onntract. 

I  think  therefore  on  these  facts  the  case  comes  fully  within 
the  principle  of  the  cases  of  Oreat  Northern  RaUtcay  ▼.  Ilarriton, 
12,  C.  B.  576,  and  of  Knight  v.  Tht  Gravetend  Waterworks  Com- 
pany,  2  (I.  &  N.  6. 

Indeed  I  am  not  satisfied  though  T  do  not  rest  upon  this,  that  if  a 
count  had  been  framed  upon  this  annexed  instrument  alone,  exe- 
cuted MB  it  is,  under  the  hands  snd  heals  of  the  two  parties,  the 
plaintiff  would  not  have  been  entitled  to  recover  upon  ii  as  import- 
ing a  covenant  in  itself,  distinct  fropi  the  aritcles  of  agreement, 
though  relatiqg  to  the  same  subject  matter.  Or,  it  is  open  to  consid- 
eration, whether  we  might,  not  as  regards  t|ie  plaintiff  and  defend- 
ant look  at  both  instruments  as  together  making  one  contract,  in 
which  case  the  plaintiff's  right  to  recover  would  be  undeniable. 
This  however  in  only  another  form  of  stating  the  argument  first  re- 
lied upon,  as  to  the  incorporation  of  the  whole  of  the  paper  annexed. 

The  Court  of  Queens*  Bench  have  we  understand  during  the  pre- 
sent term  given  judgment  in  an  action  brought  by  this  plaintiff 
against  the  sarety  for  the  same  breach,  that  in  not  paying  the  £4 
per  week.  Possibly  among  other  reasons  why  the  surety  should 
not  be  held  liable,  it  may  have  been  considered  that  as  regards  him 
the  right  of  the  plaintiff  to  retain  from  the  last  payment  to  be  made 
to  the  defendant,  might  be  considered  as  one  of  the  securities, 
which  the  surety  had  a  right  to  look  for  his  protection,  and  that 
the  surety  had  an  equitable  if  not  a  legal  right  to  treat  the  fnet 
that  the  plaintiff  made  the  payment  in  full,  without  deducting 
the  £4  per  week  on  account  of  the  non-completion  of  the  contract 
by  the  stipulated  time,  as  a  bar  to  his  enforcing  the  demand  against 
the  surety,  or  the  decision  nay  have  turned  entirely  upon  the 
manner  on  which  the  right  of  action  against  the  surety  was  pre- 
sented upon  the  pleadings.  However  this  may  be,  I  do  not  see  any 
sufficient  ground  en  which  we  can  hold  that  the  plaintiff  has  not  a 
right  to  recver  against  the  defendant  I  think  the  defendant  is 
proved  to  have  covenanted  to  complete  the  work  by  the  1st  day  of 
September  next  after  the  date  of  the  contract,  or  to  pay  £4  per 
week  for  each  week  after  that  date  that  the  work  should  be  nnfin- 
iahed  as  liquidated  damages. 

In  my  opinion  therefore  the  rule  should  be  discharged. 

Per  Cur.    Rule  discharged. 


CHAMBERS. 

Dklislv  v.  Lxgrand  et  al. 

(SqMifd  Ay  RoBiaT  A.  HAaaisoH,  Esq.,  Barrister-at^Law.) 

Arrna—fbtue  nf  aetf*m^InterUinn  ^»  quit  Oinada—Settinff  otide, 
S$mife. — A  delen^Kot  arrest<«d  may  dispute  either  the  cause  of  action,  or  other 
matters  wbich  the  plaintiff's  affldaTlt  to  arroKt  c^tntains ;  but,  unless  In  a  verv 
«lMir  ease  that  the  plaintiff  had  no  cause  of  action,  the  court  will  docUne  to 
interfere. 
The  affidavit  of  the  plaintiff  in  this  case  was  sustained  as  against  the  objections 
taken  to  It. 

December,  1850. 

Thli  was  ■nmmons  to  set  aside  the  ordec  of  %he  county  jadg«  of  > 


the  County  of  E^^sex  for  Defendants'  arrest,  and  the  writ  of  capias 
with  coi^ts,  and  to  discharge  defendants  from  custody,  on  tb« 
ground  that  the  affidavit  to  hold  to  bail  was  insoffieient:  inasmach 
as  plaintiff  had  no  eaose  of  action  to  the  amount  of  twenty-fiwe 
pounds,  and  the  facts  and  eircnmstances  to  satisfy  the  judg*^ 
that  there  was  good  and  probable  cause  to  believe  the  defendants, 
unless  forthwith  apprehended,  were  about  to  leave  Canada  with 
intent  to  defraud  Plaintiff,  were  untrue. 

The  affidft'  it  of  the  plaintiff,  sworn  to  on  the  twenty-fourth  of 
October,  1859,  upon  which  the  judge  of  the  county  court  made 
an  order  that  the  defendants  vhould  he  held  to  bail  in  the  sum  of 
two  hundred  and  forty>five  dollan*,  twenty-five  cents,  stated  that 
the  defendants  were  indebted  tp  him  in  that  sum,  upon  a  prorois- 
!*ory  note,  overdue,  made  by  the  defendants  on  the  twenty-first 
day  of  August,  1857,  by  which  they  promised  to  pay  to  the  plain- 
tiff's order  the  said  sum,  twelve  months  after  date,  without  interest : 
that  defendant,  Le);rand,  four  weeks  before  the  date  of  the  affi- 
davit, tdld  plaintiff  that  he  meant  to  go  to  France  to  get  money, 
and  pay  his  debts  on  bis  return  ;  that  plaintiff  was  informed  that 
morning  by  one  Gilbert  Brisbois  and  others,  that  both  defendants 
were  preparing  to  leave  Canada ;  that  the  family  of  the  father 
of  deft*ndant,  Rabidon,  of  which  he  is  a  member,  had  gone 
to  the  State  of  Michigan,  and  that  on  enquiry  he  was  informed 
both  defendanta  were  to  follow  the  family,  Legand  being  married 
to  a  sister  of  Kabidon  ;  that  he  believed  the  facts  true,  aiKl  that 
unless  defendants  were  arrested,  he  would  los^e  his  debt,  it  beinf^ 
their  desire,  as  he  believed,  to  quit  Canada  with  intent  to  defraud 
him  of  the  debt. 

The  defendanta  both  swore,  they  believed  the  action  bad  been 
brought  on  a  joint  promissory  note  given  by  them  to  one  BnusiOy 
the  pliiinttff  and  one  Morrin  being  endorsers  as  sureties  for 
money  lent  to  the  defendants  by  Brunsie ;  that  they  bad  no  inten- 
tion of  quitting  the  Province.  Rabidon  swore  he  believed  bis 
arrest  was  cauwd  through  ill-feeling  on  the  part  of  the  plaintiff, 
and  Legrand  awore  that  he  believed  plaintiff  was  merely  acting  as 
A^ent  for  Brussie,  as,  the  day  alter  making  bis  affidavit,  the  plain- 
tiff asked  him  for  seven  dollars  to  pay  Brussie  the  interest  on  the 
note,  as  Brussie  wanted  the  same;  that  three  months  before,  plain- 
tiff had  acquiesced  in  hip,  Legrand,  going  to  France. 

Paul  Rabidon,  a  brother  of  one  of  the  defendants,  awore  to 
his  belief  that  neither  defendants  meant  t«)  leave  the  Province. 
The  defendant,  Charles  Rabidon,  and  bia  brother  made  a  seocnd 
affidavit  of  a  oonversatien  with  Brussie :  that  he  held  the  note 
mentioned  in  the  defendants'  first  affidavit. 

Gilbert  Boisbois  made  an  affidavit  denying  the  truth  of  the  state- 
ment relative  to  him,  contained  in  the  plaintiff's  affidavit ;  that  he 
believed  the  action  was  bronght  on  a  promissory  note  given  by 
the  drfendants  to  one  Brussie,  the  same  having  been  endorsed  by 
plaintiff;  that  he  believed  plaintiff  was  only  acting  as  agent  for 
Brussie,  as  plaintiff  told  him  after  the  arrest  of  the  defendants, 
that  his  furniture  would  be  sold  to  pay  that  note  to  Brussie,  unless 
he  did  something  to  justify  himself. 

In  answer  the  plaintiff  put  in  affidavits.  lie  swore  that  the 
promissory  note  in  question  was  redeemed  by  him  before  this 
action  was  brought;  that  he  was  not  acting  as  the  agent  of  any 
one  in  the  matter;  that  before  commencing  the  action,  James 
Ilarken,  De  la  Forrest,  and  others  informed  him,  that  defendants 
were  about  to  leave  the  Province. 

Emanuel  Boisee  swore  that  the  note  in  question  was  endorsed 
by  the  plaintiff,  and  was  in  his  hands,  but  that  before  the  com- 
menoement  of  this  suit  the  plaintiff  paid  him  the  amount,  and  took 
the  note  back.  Antoine  P.  Reaume  swore  that  defendant,  Rabi- 
don, about  a  month  ago,  told  him  he  was  going  to  follow  his  family, 
who  were  gone,  or  then  immediately  going  to  the  United  States. 
James  Revill  swore ;  that  about  eighteen  months  ago,  plainuff  and 
defendant,  Legrand,  gave  him  instruotions  to  draw  a  chattel  mort- 
gage, to  secure  to  plaintiff  payment  of  a  promissory  note,  which 
he  believed  to  be  the  one  in  question ;  that  he  did  prepare  a  chat- 
tel mortgage,  but  Legrand  did  not  execute  it. 

James  Harkin  swore  ;  that  about  two  weeks  before  tltf  iasning 
of  the  capias,  he  heard  fVom  various  persons  that  defendants  were 
going  away,  and  told  plaintiff  of  it. 

John  Williams  made  an  affidavit  to  nearly  the  same  effeel 
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Felix  A.  Lufferty  swore  that  aboat  five  weeks  ago  defendaut, 
Legrand,  told  him  be  was  going  to  France. 

Joseph  De  la  Forrest  swore :  thnt  be  lived  fire  months  with 
defendant,  Legrand,  that  during  this  time  Legrand  spoke  fre- 
quently of  going  to  France;  but,  at  the  same  time,  said  plainly 
it  was  not  his  intention  to  go  to  France,  but  to  the  United  States 
of  America ;  that  two  months  ago  defendant,  Legrand,  said,  that 
as  soon  as  be  could  collect  money  enough  to  go  to  the  United 
States,  he  would  leave  **  this  wretched  country  ;"  that  on  two  oc- 
casions he  sent  deponent  to  collect  money,  directing  him  to  tell 
parties  to  pay  at  once,  as  he  was  going  away  to  the  United  States ; 
thf^t  Lejrrand  promised  deponent  to  write  a  letter  to  some  person  in 
the  State  of  Illinois,  to  ascertain  if  it  would  be  a  good  place  for  a 
French  doctor,  which  deponent  did  and  got  the  answer  annexed 
to  his  affidavit ;  that  it  was  understood  between  him  and  Legrand. 
that  as  soon  as  the  latter  went  to  the  United  States  he  should 
open  a  drug  store,  and  that  in  time  deponent  should  join  him,  to 
be  his  apothecary  ;  that  Legrand  said  if  he  would  not  take  his 
family  at  once,  he  would  leave  his  wife  with  her  brother,  Paul 
Rabidon,  and  afterwards  send  for  her,  and  thnt  long  before  the 
oapias  in  this  cause  was  taken  out.  he,  deponent,  informed  plain- 
tiff of  the  principal  facts  above  stated. 

Drapbr,  C.  J.— Under  the  statute,  22  Vic,  chap.  96  (1858)  s.  2, 
tbe  plaintiff,  in  order  to  procure  a  judges  order  must  shew  : 

1.  That  be  has  a  cause  of  action  to  tbe  amoant  of  twenty-five 
pounds,  or  has  sustsined  damage  to  that  amount, 

2.  He  most  shew  such  ficts  and  oircumstanees  as  shall  satisfy 
the  judge  that  there  is  good  and  probable  cause  for  believing  that 
such  person,  unless  forthwith  apprehended,  is  about  to  quit  Canada 
with  intent  to  defraud  his  creditors  generally,  or  the  plaintiff  in 
particular. 

As  to  the  first  point  the  plaintiff's  own  affidavit  states  all  that  is 
necessary  to  warrant  the  order  to  arrest.  The  affidavits  in  support 
of  the  defendant's  application  throw  considerable  doubt  on  the 
matter ;  but  Boisee**  affidavit,  filed  in  reply  on  behalf  of  the  plain- 
tiff, sets  the  matter  at  rest,  and  fully  establishes  the  plaintiff's 
Tight  to  sue. 

According  to  tbe  opinion  of  Coleridge,  J.  in  Copelandr.  Child,  17 
Jar.  607,  the  if  plaintiff's  affidavits  were  sufficient  in  this  respect, 
tbe  court  would  on  such  an  application  enquire  no  further,  *M'or," 
ma  he  observes,  <*if  affidavits  were  received  which  go  to  the  right 
of  the  matter,  there  would  be  this  inconvenience,  a  judge  might, 
bj  listening  to  the  party  who  swears  most  stiffly,  come  to  one 
decision,  the  jury  on  the  trial  might  arrive  at  another." 

In  Peifler  v.  Hialop^  1  Exch,  4^7,  tbe  Court  of  Exchequer  ex- 
pressed a  contrary  opinion,  Parke,  B.,  observing  that  the  defendant 
was  not  precluded  from  dii^puting  at  this  stage  of  the  proceedings, 
either  the  cause  of  action,  or  other  matters  which  the  plaintiff's 
aflldavits  contain ;  but  he  added,  **  it  muFt,  however,  be  a  very 
clear  case  that  the  plidntiff  had  no  cause  of  action,  or  we  should 
not  interfere," 

In  Uammert  v.  Hughn^  18  C.  B.  52,  the  Court  of  Common  Pleas 
adopted  the  opinion  expressed  in  the  Court  of  Exchequer,  and 
virtually  overruled  thnt  expressed  by  Coleridge,  J. 

Acting  on  this  decision,  I  have  considered  tbe  question,  but 
have  no  doubt  that  the  summons,  so  far  as  this  part  of  the  ques- 
tion is  eonc<*med,  must  be  discharged. 

I  have  as  little  doubt  on  the  other  point.  The  affidavit  of  De  la 
Forrest  fully  sustains  the  plaintiff  s  affidavit,  and  affords  good  and 
probable  cause  for  believing  that  Legrand  was  about  to  leave  the 
Province,  and  that  the  plaintiff,  before  the  issuing  of  the  oapias, 
wa<i  informed  of  the  facts. 

The  ease  is  not  so  strong  with  regard  to  Rabidon  ;  but,  taking 
all  tbe  facts  and  circumstances  together,  I  do  not  think  it  right  to 
iotvfere. 

fte  ease  of  Graham  v.  Sandrindli  16  M,  &  W.  191,  cansed  me 
some  doubt,  bat  theve,  the  plaintiff's  affi-lavit,  on  which  the  order 
to  arrest  was  made,  was  not  supported  by  affi/lavits  on  shewing 
oaose,  and  the  defendants  own  affidavits  that  they  were  not  about 
to  leave  the  Provinee,  are,  I  think,  suffioiently  met ;  or  indeed  I  think 
that  they  alone  would  not  justify  the  order  prayed  under  any  cir- 
ettmntances. 

Summons  discharged. 


FowLEB  V.  Port  Hope,  Limpsat  and  Beavxbtom  Railbo&d  Co. 

(Reported  bj  C.  £.  Ekgubh,  Kiq.,  M.A.,  Banrbter-at-Law.) 

Arbiiratiim^Xxoeu  o/AtakorUf^lM/fJi*it*nei»ofAu;mrd'-'B*/irtnw  batk  to 

ArUitrat*fr, 

An  award  maet  be  certain,  defloite,  and  in  aorordaBce  with  tbe  rabmts»ion. 

A.  Icanes  a  11q«  of  Kallway,  c>r  ratb^  a  right  or  way  6Ter  a  Railway,  fiom  B.  at  a 

rental  to  b«  dftermliiHl  by  art'ltntoni.  and  eoverantu  to  run  **  at  Irart  one  train 

per  day,  wl  h  I«*«t«  to  run  mon»»  tha  maainmnfpnmber  of  trains  to  be  fiaad  Wy 

Said  art)!  I  ration.'* 
An  award  fixing  a  rpntal  to  be  paid  aw  enanrinit/ovr  trains  a  day  Instead  of  oiw, 

la  bad  and  will  be  rvfrrred  back  Ibr  reooBi>lder«tlon. 

Haqabtt,  J. — By  lease  of  18tb  November,  1857,  the  applicant, 
Fowler  and  another  agreed  to  build  a  Railway  from  Peterborough 
to  Millbrook.  The  Port  Hope  and  Lindsay  Ctimpauy  demised  to 
him  the  Railway,  &c.,  &c.,  for  a  term  of  999  years,  at  a  rent  of 
$6  per  annum.  Fowler  covenanted  to  pay  that  rent,  and  to  finish 
the  Railway  in  working  order  within  a  specified  time,  and  that  he 
would  during  the  time  run  at  least  one  train  for  goods  and  passen- 
gers each  way,  each  working  day  over  the  whole  line,  and  would 
pay  a  rent  or  compensation  for  tbe  use  or  right  of  runnitig  one  or 
more  through  trains  from  Peterboro*  (by  Millbrook)  to  Port  Hope, 
and  vice  ver$a,  for  goods  and  passengers  as  therein  provided ;  sucit 
rent  or  compensation  to  be  ascertained  and  paid  weekly  in  advance 
as  therein  after  ptovided ;  and  it  was  declared  and  nnderstuod  by 
the  parties,  that  Fowler  should  havo  the  right  to  run  through 
trains  from  Peterborough  (by  Millbrook)  to  Port  Hope,  and  vice 
versa,  over  the  line  between  Millbrook  and  Port  Hope  at  all  times 
day  and  night,  upon  payment  of  a  rent  or  compensation  thfrefor, 
to  be  fixed  by  arbitrators  chosen  in  the  u»ual  way.  once  in  every 
three  years ;  and  that  the  arbitrators  tihould  fix  and  determine  the 
maximum  daily  number  of  suob  through  trains,  and  the  maximum  . 
nutiiber  of  cars  and  engines  of  which  the  same  be  compostd  re- 
spectively. 

After  the  making  .of  the  road,  tbe  parties  appeared  to  have  had 
other  dealings  as  to  rolling  stock.  No  question  arihOi  as  to  the 
appointment  of  Mr.  Shunly  as  referee.  Thnt  gentleman,  after 
bearing  the  parties,  made  his  award  dated  18th  May,  18')9. 

The  award  recites  a  resolution  of  the  Company  of  18th  Mnrch, 
1859,  appointing  Mr.  Keefer  artitmtor,  to  fix  and  determine  the 
amoant  of  compensation  to  be  paid  to  the  Company  by  the  Lessee 
for  the  use  of  the  road  from  Millbrook  to  Port  Hope,  and  the  works 
and  premises  of  the  Company  at  the  latter  place,  under  the  terms 
of  the  lease;  and  that  the  Leasee  be  required  to  name  an  arbitra- 
tor :  and  that  by  another  resolution  of  the  Company  of  14th  April, 
1859,  he,  Walter  Shanley,  was  app  inted  to  arbitrate  upon  the 
said  matters  referred  to  in  the  resolution  of  18th  March,  irii^ti'ad 
of  Mr.  Keefer,  and  which  resolution  was  accepted  in  writin;;  by 
Foster.  Mr.  Shanley  proceeded  to  award,  that  the  annual  rent  to 
be  paid  by  the  said  J.  Foster  to  the  said  Company,  &c.,  under  the 
terms  of  the  lease  referred  to  in  the  said  resolution,  should  he  for 
the  three  years  next  ensuing  the  execution  of  the  award,  $15,000 
for  each  year,  the  said  rent  to  be  paid  by  weekly  payments  In  ad- 
vance, as  in  tbe  said  lease  is  mentioned  and  set  forth  :— **  And  I 
so  further  award  that  the  maximum  daily  number  of  trains  to  be 
run  by  the  said  John  Fowler,  in  consideration  of  the  above  men- 
tioned payments  of  $15,000,  on  the  main  line  of  the  Port  Hope, 
Lindsay,  and  Beaverton  Railway  Company,  from  Port  Hope  to 
Millbrook,  or  vice  versa ,  shall  not  exceed  four  on  each  day,  each 
train  of  which  said  traina  tihall  be  drawn  by  one  engine,  and  sbalt 
not  to  exceed  18  cars  in  number."  The  award  then  proceeded  to 
direct,  that  in  consideration  of  such  rent.  Fowler  should  be  enti- 
tled to  the  use  of  the  Station  ground,  time  tablr,  &c.,  at  Port  Hope, 
so  far  as  required  for  tbe  accommodation  of  his  trains — he  not  un- 
necessarily interfering  with  the  business  of  the  Company;  and 
further,  that  for  such  rent  he  might  have  the  use  of  the  sidings  as 
well  as  of  the  main  line,  and  to  the  services  of  suitable  men  of  the 
Company,  and  to  the  platforms,  &c„  and  that  if  Fowler  found  it 
necessary  to  run  mote  than  tbe  four  trains  per  day  between  Port 
Hope  and  Millbrook,  and  vice  verea,  then,  and  in  that  case,  he 
would  have  the  right  to  put  on  one  or  more  additional,  by  first 
giving  notice  to  the  Company,  and  paying  an  advance  to  them  of 
$20  per  day  for  each  additional  train,  consisting  of  but  not  exceed- 
ing one  engine  and  eighteen  cars. 

M,  C.  Cameron,  on  behalf  of  Mr.  Fowler,  obtained  a  rule 
to  shew  the  caaee  why  the  avard  shonld   not   be  set 
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aside,  on  the  grounds,  let, — That  it  was  nncerUin  and  not  final, 
and  did  not  puruue  the  submitieion  in  this,  that  bj  the  lease  Fow- 
ler was  to  pay  a  compensation  for  ranning  one  or  more  tmins,  and 
the  arbitrator  did  not  determine  the  compensation  for  running  one 
train,  but  for  ranning  four,  and  it  was  not  certain  whether  he 
meant  four  trains  back  and  forward,  or  two  trains  each  way,  and 
he  was  to  fix  the  maximum  number  of  trains,  and  be  did  not  do  so, 
but  gare  a  discretion  to  Fowler  to  run  any  number  of  trains,  pay- 
ing a  certain  rate  per  day  for  each  train  over  four ;  that  the  ar- 
bitrator had  nothing  to  do  with  the  working  of  the  Railway,  and 
exceeded  his  authority  in  awarding  aa  to  the  use  of  sidings,  &o., 
or  why  the  award  should  not  be  remitted  back  to  the  arbitrator 
for  reconsideration,  &c.,  &o. 

Camerorif  Q.  C,  and  Oalt,  Q.  C,  ahewed  cause. 

I  do  not  consider  that  anything  turns  on  the  aAdarits  filed. 
*  It  is  necessary  to  read  together  all  porta  of  the  lease  bearing 
bearing  upon  Fowler's  use  of  the  Company's  Una  to  understand 
elearly  the  matter  really  submitted.  As  I  understand  the  case, 
judging  wholly  from  the  lease,  submission  and  award  it  appears 
to  be  this :  Fowler  gets  a  lease  at  a  nominal  rent  of  the  Compa- 
ny's corporate  rights  for  a  long  period,  and  ooo tracts  to  make  a 
line  of  road  from  Peterborough  to  intersect  the  Company's  road  at 
Millbrook,  and  to  make  such  portion  for  his  profit,  he  being,  in 
fact,  proprietor  for  the  time  of  that  portion  He  bargains  with 
them  to  run  at  least  one  train  each  way  daily,  between  Peterbo- 
rough and  Port  Hope.  In  doing  so  be  would  use,  of  course,  that 
ptirt  of  the  Company's  line  between  Millbrook  and  Port  Hope ;  to 
make  his  portion  profitable  he  would  naturally  require  to  use  their 
portion  in  connexion  t therewith,  and  they  would  naturvUy  expect 
payment  for  such  use  of  their  portion.  He  therefere  agrees  to 
pay  them  a  rent  or  compensation  for  the  uae  or  right  of  running 
one  or  more  through  trains  from  Peterborough  to  Port  Hope,  and 
vice  verta^  such  rent  to  be  ascertained  as  thereinafter  provided. 

So  far  we  can  understand  their  position. 

He  is  bound  to  run  at  least  one  train  each  way  daily,  and  it  is  to 
be  ascertained  what  he  is  to  pay  therefor ;  and  it  is  also  contem- 
plated to  ascertain  what  he  is  to  pay  for  running  more  than  one 
trsin  each  way — as  he  may  naturally  desire  to  run  more  if  busi- 
ness requires.  In  a  subst  qoent  part  of  the  lease  it  is  expressly 
declared  that  he  is  to  have  the  right  to  run  through  trains  between 
Port  Hope  and  Millbrook,  on  paying  a  rent  therefor,  to  ha  fixed 
by  arbitration,  the  arbitrators  fixing  the  maximum  daily  number 
of  trains. 

There  were  therefore  two  things  to  be  ascertained — 1st,  The  a- 
mount  which  Fowler  should  pay  merely  for  doing  what  his  con- 
tract compelled  him  to  do,  viz. :  the  running  of  at  least  one  train 
each  way  daily.  It  is  obTious  that  he  might  not  desire  to  run 
more,  and  it  might  be  a  loss  instead  of  a  profit  to  do  more.  2nd, 
If  he  desired  to  avail  himnelf  of  the  right  conferred  by  his  lease 
of  running  any  greater  number  of  trains,  then  the  arbitrator  is  to 
fix  the  maximum  of  trains  and  the  rent  or  compensation  to  be  paid 
therefor.  It  appears  to  me  that  it  is  one  thing  to  determine  the 
rent  to  be  paid  by  Fowler  for  what  he  is  bound  to  do  under  his 
contract,  and  another  thing,  the  amount  to  be  paid  should  he  avail 
himself  of  the  privilege  allowed  him  of  doing  more. 

Mr.  Shanley  in  h!s  award  assesses  $16,000  as  the  annual  com- 
pensation to  be  paid  by  Fowler  under  his  lease,  without  saying  for 
what  it  is  to  be  paid.  He  proceeds  then  to  award  that  the  maxi- 
mum number  of  trains  to  be  run  by  Fowler,  in  consideration  of 
such  payment  on  the  Company's  line  from  Port  Hope  to  Millbrook, 
or  vice  verta^  shnll  not  exceed  four  each  day.  He  further  gives 
him  the  right  of  putting  on  extra  trains  on  giving  a  certain  notice 
and  paying  $20  daily  for  each  extra  train. 

As  I  read  the  award  the  right  to  run  four  trains  is  expressly  in 
consideration  of  the  ^16,000;  it  seems  conceded  in  argument, 
and  is  in  aocordince  with  common  sense,  that  the  wear  and  tear 
of^a  railroad  is  naturally  in  proportion  to  the  amount  of  work,  and 
that  two  trains  each  day  would  not  do  the  same  injury  that  four 
trains  would  ;  I  think  it  just  to  ai«suroe  that  the  arbitrator  so  un- 
derstood it  and  considered  the  $15,000  at  the  proper  rent  for  the 
right  of  running  any  number  up  to  four  trains.  I  think  the  Lea- 
see, Fowler,  has  the  right  to  have  it  dearly  stated  what  is  the  a- 
mount  of  rent  that  he  muat  pay  for  running  the  niunber  of  trains  i 


which  under  his  contract  he  is  bound  to  ran,  and  which  nomber 
he  may  not  desire  to  exceed. 

I  think  the  award  must  be  referred  back  to  the  arbitrator  fbr 
reconsideration  on  this  head.  I  do  not  couNider  the  other  ol^ee- 
tions  important.  The  time  for  making  the  award  stands  ealarced 
until  1st  day  of  next  year,  with  power  to  referee  to  enlarge  again. 

Order  granted. 


MoIjIMBS  T.    BfACXUV. 


Ordanfor  Cb  Sa—JppUeatiom  to  dttchargt . 

PraeUee. 

Quart— yf\Ma  on»  Judftt  on  »  BtAtement  of  facts  hsi  gnuited  aa  ordflr  for  a  Oa  8a 

to  iMtie,  can  an«ith«r  Jadgv  takiof;  a  dtffereiit  vWw  of  the  tama  bets,  Interfere 

la  the  nattar  wiUioat  any  new  matler  Iteliig  »boWB  } 
The  oaeelioD  whellier  any  ael>t  la  4ne  or  ani  will  be  eatartetoed  «n  aa  af»Hlcttlfm 

to  diicharge  an  <«tier  fbr  a  Ca  8a,  bat  anleaa  a  vary  ease  Is  nude  out  tlieooartor 

Judge  will  not  fnterlera. 
The  afllda? ii  In  sappori  ofaa  applleatloa  Ibr  aa  order  to  boM  to  bail  ahonld  state 

the  naoae  of  the  partiea  informant,  bat  If  It  shew  fiicis  satlei—t  to  Htbiy 

thii  mind  of  the  Jttd^t%  this  la  aaffldaot,  It  fleed  not  copif  the  words  ef  the 

statute. 

(  8q»Usftber  8rd,  18M.) 

The  defendant  had  been  arrested  on  a  Ca  Sa  issued  on  the  order 
of  Mr.  Justice  Bums,  under  22  Vic,  cap.  96. 

The  affidavit  of  plaintiff  stated  that  defendant  was  indebted  In 
two  hundred  and  twenty-four  pounds,  eighteen  shillings  and  three 
pence  on  a  judgment  That  live  days  before  the  day  of  affidavit, 
defendant  informed  plaintiff  that  it  was  his  intention  to  leave  Upper 
Canada  and  to  go  to  the  Red  River  eettlenent  \xy  the  way  of  Lake 
Superior,  and  that  he  did  not  intend  to  be  abeent  from  Canada  for 
a  longer  period  than  six  months.  That  on  the  same  day  plaintiff 
was  informed  and  believed  that  defendant  did  not  intend  to  go  to 
the  Red  River  settlement,  but  intended  to  go  to  New  Caledonia 
by  way  ef  New  York.  That  the  informant  told  plaintiff  he  had 
seen  a  letter  from  defendant  to  a  person  in  New  York  inquiring 
for  a  ship  sailing  to  the  Isthmns  of  Panama  and  that  he  be- 
lieved defendant  would  sail  in  the  ship  "  Star  of  the  West"  fki»n 
New  York  to  the  Isthmus  of  Panama,  on  the  twentieth  day  of  the 
month  of  June.  That  plaintiff  believed  that  defendant  intended 
immediately  to  leave  Upper  Canada  with  intent  to  defVand,  and 
that  the  infomuuit  declined  making  an  affidavit  of  the  faota  That 
plaintiff  believed  defendant  made  the  statement  aa  to  the  Red 
Rivvr  to  deeeive  and  mislead  his  oreditore,  and  thai  he  had  no  in- 
tentien  of  returning  to  Upper  Canada. 

On  the  ninth  of  July  Defendant  obtained  a  snmmonB  IVom  the 
Chief  Jnstioe  of  Upper  Canada,  to  shew  cause  why  he  should  not 
be  discharged  from  custody  and  the  Bail  Bond  be  cancelled  on  the 
ground  that  the  affidavit  on  which  the  onder  had  been  obtained  did 
not  disclose  the  name  of  the  party  from  whom  the  plaintiff  received 
the  information,  that  defendant  was  going  to  New  Caledonia  and 
on  grounds  disclosed  in  affidavits  and  papers  flled. 

Defendant  supported  bis  application  by  his  own  affidavit  setting 
forth  an  accouat  of  his  dealings  with  the  plaintiff,  that  on  9th 
June  he  had  assigned  certain  collateral  securities  to  his  creditors 
for  their  claims  that  they  were  not  all  unpaid,  that  it  was  true  he 
was  about  starting  for  British  Columbia,  via  New  York  and  the 
Isthmus  of  Panama,  but  that  his  absence  was  te  be  only  six  months, 
that  he  was  certainly  to  return  within  that  time,  that  he  was  leav- 
ving  his  wife  and  family  behind,  that  it  was  publicly  known  that 
he  was  so  going  away,  that  he  had  at  first  spoken  of  going  by  the 
way  of  the  Red  River  settlement,  by  the  overland  route,  and 
strongly  denying  all  fraudulent  designs. 

Several  other  affidavits  were  filed  corroborating  these  statements. 
The  plaintiff  filed  numerous  affidavits  in  reply. 

The  summons  was  enlarged  from  time  to  time,  and  waa  argeed 
on  the  twenty  ninth  August  The  defendant  produced  further 
affidavits  in  answer  to  those  of  the  plaintiff,  and  both  sidee  exhi- 
bited great  indu?*try  in  producing  eounter  affidavits  each  eliciting 
some  new  matter  and  aoHwercd  by  the  other  side.  This  was  done 
by  the  consent  of  the  parties,  and  resulted  in  producing  in  all  thirty 
six  affidavits,  several  deponents  from  time  to  time  producing  two 
or  three  answering  and  rebutting  charges. 

Frtdand  for  defendant,  SadiUr  for  plaintiff. 
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Haoabtt,  .T.*-It  is  very  muoh  to  be  regretted  that  this  unre- 
straiaed  license  of  sweariog  has  been  allowed  in  tuis  case  as  the 
resuU  has  been  the  placing  on  the  files  of  this  counts  rast  mass  of 
Blander  and  irrelevant  vituperation,  and  parties  seem  to  have  been 
permitted  and  enoooraged  to  indulge  in  all  sorts  of  personal  ill  feel- 
ing, and  malignity,  wholly  beside  the  merits  of  the  case  and  the 
points  really  at  issue.  It  seems  strange  that  the  consideration 
of  the  question  whether  a  man  in  business  in  London  was  about  to 
abscond  or  not,  should  induce  a  large  number  of  persons  to  work 
industriously  to  blacken  and  defame  each  other  on  oath.  If  their 
doing  so  had  at  all  tended  to  elucidate  the  raatterreally  in  question 
it  would  be  simply  one  of  the  painful  necessities  of  legal  disputes. 
When  such  abuse  is  indulged  in  on  wholly  irrelevant  points  it  be 
comes  intolerable  and  deserving  of  severe  reprobation. 

On  the  argument  Mr.  Freeland  for  defendant,  in  addition  to  the 
ground  set  forth  in  the  summons  contended  that  the  defendant 
■faould  be  dieoharged  as  the  debt  had  been  secured  and  was  not  in 
fact  due.  And  that  the  affidavit  to  arrest  only  spoke  of  a  depar- 
ture from  Upper  Canada,  instead  of  Canada.  He  cited  Talbot  v. 
Buckles,  16  M.  &  W.  173,  Ghmu  v.  SptUdm^,  li  M.  &  W.  173, 
CkoaU  V.  StOftMt,  Taylors'  Reports,  U.  C,  620.,  Bradenburg  v. 
Heedkam,  1  Dowl.,  P.  C.  489,  Baliman  v.  Dunn,  7  Dowl.,  106, 
Rott  V.  Balfour,  6,  U.  C.  O.  S.  683,  Larekm  v.  Willan,  7  Dowl.,  P. 
C.  11. 

First  as  to  jnriedietion.  Our  statute  fbllowiug  the  words  of  the 
English  Act,  1  &  2,  Vic,  cap.  110,  allows  the  defendant  to  apply 
to  a  Jadge  or  to  the  Court  in  which  the  action  is  brought  for  an 
order  or  rule  for  his  discharge,  and  that  either  judge  or  court  may 
make  absolute  or  discbftrge,  such  order  or  rule  provided  that  the 
order  made  by  a  judge  may  be  discharged  or  varied  by  the  Court. 

In  Graham  v.  Sandranelli^  and  Talbot  v.  Buckley^  16  M.  &  W. 
196,  in  pronouncing  the  judgment  of  the  Court,  Parke,  B.,  says. 
That  the  Judges  were  not  agreed  upon  the  question,  whether  if 
the  Judge  secondly  applied  to  should  differ  from  the  first  on  the 
same  state  of  facts,  he  has  power  or  right  to  order  the  previous 
discharge  as  upon  an  appeal  to  the  Court  Although  Baron 
Parke  speaks  of  *'the  same  state  of  facts"  in  the  case  before  the 
Court,  the  second  application  was  as  here  on  new  facts  shewn  by 
affidavits  of  defendant  and  others,  negativing  an  intention  of  leaT- 
ing  England.  It  is  not  necessary  further  to  discuss  the  question 
of  my  jurisdiction  in  Chambers  as  I  dispose  of  this  case  on  my 
Tiew  of  the  merits. 

As  to  the  debt  being  due.  It  was  at  first  thought  that  this 
question  could  not  be  raised  on  motion,  and  Sir  John  Cole- 
ridge, in  Copeland  v.  Child,  17  Jurist  566,  so  expressly  decided. 
It  is  clear  however  from  Stammert  v.  Huffhet,  18  C.  B.  627,  Pegter 
T.  Hitlopt  1  Ex.  487,  that  there  is  jurisdiction  to  try  if  a  debt  real- 
ly exist.  Mr.  Justice  Williams  adds, — *'  I  never  for  a  moment 
doubted  that  the  question  was  an  open  one,  but  at  the  same  time, 
I  have  always  said  I  would  not  take  upon  myself  to  try  a  question 
which  was  at  all  doubtful."  Parke,  B.,  says,  **  It  must  be  a  very 
clear  case  that  the  plaintiff  had  no  cause  of  action  or  we  should 
not  interfere." 

Now  the  case  before  me  is  anything  but  a  clear  case,  and  the  de- 
fendant has  by  no  means  satisfied  my  mind  that  he  has  been  held 
to  bail  for  any  amount  not  truly  due.  I  therefore  pass  to  the 
other  points  taken. 

The  chief  objection  to  the  affidavit  seems  to  be  the  omission  to 
give  the  name  of  plaintiff's  informant  From  the  remarks  made 
by  Alderson,  B.,  during  the  argument  of  Talbot  v.  Buckley,  it  ap- 
pears to  be  the  opinion  of  that  learned  Judge,  that  the  informant 
should  be  named.  The  same  view  is  strongly  laid  down  by  Parke, 
B.,  in  Oibbom  v.  Spatding,  11  M.  &  W.  173,  but  is  somewhat  qual' 
ified  by  the  judgment  in  Arkenheim  v.  CoUgrave,  18  M.  &  W.  620. 

I  do  not,  however,  consider  this  affidavit  to  fail  on  this  ground. 
The  plaintiff  swears  that  defendant  himself  informed  him  that  he 
was  going  to  the  Red  River  settlement  out  of  the  jurisdicdon,  al- 
though to  return,  as  he  alleges,  in  six  months.  He  adds  to  this, 
that  be  was  elsewhere  informed  that  defendent  was  going  to  British 
Columbia  via  New  York. 

I  think  the  information  furnished  by  defendent  cannot  be  over- 
looked in  judging  of  the  sufficiency  of  the  affidavit  In  Hargrgavea 
V.  Hayet,  5  fil.  &  B.  272,  the  plaintiff  swore  to  have  been  informed 
by  defendant  that  he  was  going  with  his  family  to  reside  permanent- 


ly in  Australia.  Campbell,  C.  J.  says, — *'  The  Act  requires  that  the 
affidavit  shall  be  such  as  to  satisfy  the  judge,  and  if  it  btate  facts 
sufficient  to  lead  the  Judge  to  believe  that  the  defendant,  unless 
forthwith  apprehended  will  leave  the  country,  that  is  enough." 
Sir  J.  Coleridge,  '*It  do^s  not  follow  that  the  affidavit  must  copy 
the  words  of  the  Statute  ;  all  that  is  necessary  is  that  it  should 
satisfy  the  judge  that  the  contingency  is  at  hand."  Crompton,  J. 
*'It  is  left  to  the  judge  to  decide  whether  he  is  satisfied  that  the 
defendant  will  leave  the  country  unless  forthwith  apprehended." 

It  is  to  be  borne  in  mind  that  the  Canadian  Statute  requires  the 
further  proof  of  the  departure  with  intent  to  defraud. 

The  technical  objection  as  to  the  departure  from  **  Upper  Cana- 
da" instead  of  "  Canada,"  would  have  prevailed  most  probably  in 
the  old  affidavit,  not  stating  facts  as  now  required.  I  think  that 
the  facts  sworn  to  as  to  Red  River  and  British  Columbia,  and  other 
places  beyond  the  Province  of  Canada,  may,  in  this  case,  be  held 
to  cure  the  objection  at  this  stage  of  the  proceedings. 

As  to  the  general  ground  that  defendant  now  shews  facts  to 
prove  that  he  did  not  contemplate  such  a  departure  as  would  have 
warranted  his  being  arrested,  I  do  not  consider  that  I  am  called 
on  to  interfere.  The  facts  of  the  case  are  very  peculiar.  The 
defendant  was  confe:<sedly  in  great  pecuniary  difficulty,  and  about 
to  depart  for  a  very  remote  part  of  the  world,  involving  even 
on  his  own  showing,  an  absence  of  six  months,  and  possibly  for 
a  longer  period.  It  would,  of  course,  be  wholly  in  his  own  op- 
tion whether  to  return  to  Canada  or  not. 

I  abstain  from  any  mention  as  to  the  impression  on  my  mind  as 
to  his  intentions,  especially  as  it  is  stated  that  an  action  is  pend- 
ing for  malicious  arrest.  It  is  sufficient  for  me  to  say  that  I  do 
consider  it  to  be  a  case  in  which,  assuming  that  I  have  jurisdic- 
tion, I  am  by  law  required  to  discharge  the  defendant  from  ar- 
rest 

I  discharge  the  summons  without  costs. 

The  learned  judge  also  referred  to  the  following  cases: — Rott 
V,  Montefiore,  1  H.  &  N.  722  ;  BtUloek  v.  Jenkitt*,  20  L.  J.  90,  Bail 
Court ;  Burnetii  v.  Guaranoviteh,  7  D.  &  L.  285 ;  Gadsden  v.  Mc- 
Lean, 9  C.  B.,  288. 


Beckkt  bt  al  t.  Du&and. 
CoeU  qf  Me  day^iVbnparaMit  ihtrtttf—Sta^ng  procmUHg^-^OMU. 

NonpaysMm  of  eott  of  the  dfty,  it  not  a  raflkdvot  gruoiid  for  ■!«»  log  prooeallogs 
untf  1  Bttch  euaCs  ar«  paid,  tspecfaUly  wkian  such  a  ooura»  would  wnUUv  Ui»  d** 
fendant  to  sign  Jodgiueut  for  bis  ao»t«,  Ibr  not  proceeding. 

Theie  might  be  an  extreme  caM,  when  staying  proeeedlngi  fat  nonpayment  of 
ooat  of  tbe  day,  wonld  be  the  proper  ounree. 

Where  a  sammona  moved  mnih  oott»  in  diaohai  oed,  It  is  discharged  with  oosts.    ▲ 
notice  to  proceed  to  trial,  given  by  the  defendant  to  the  pUintiff  under  the  Star 
tute.  Is  a  waivur  of  any  objectfuns  that  might  ochvrwtse  luve  been  to  a 
notice  of  trial  regularly  given  thensaltar,  and  punraant  tbereta 

(December,  18S0.) 

Issue  was  joined  in  March,  1858,  and  notice  of  trial  was  served 
for  the  Spring  Assises  of  1858. 

The  plaintiffs  did  not  go  to  trial,  and  the  defendant  taxed  costs 
for  not  proceeding  to  trial,  at  £11  5«.  Sd, 

The  plaintiffs  reside  out  of  the  Province,  and  gave  the  usual 
security  for  costs,  before  issue  joined.  The  defendant  demanded 
the  costs  so  taxed,  of  the  surety,  and  also  of  the  plaintiffs'  attorney. 

Since  enterinn  the  cause  for  trial,  the  plaintiffs  took  no  proceed- 
ing until  the  third  of  October,  1869,  when  they  gave  notice  of  trial 
for  the  then  ensuing  Assizes  at  Toronto. 

On  the  8th  of  September,  1859,  defendant  served  on  plaintiffs' 
attorney,  a  notice  under  the  151st  section  of  the  Common  Law 
Procedure  Act  of  1856,  to  proceed,  and  thereupon  the  plaintiffi 
gave  this  last  notice  of  triaL 

The  defendant  obtained  a  summons  to  stay  all  further  proceed- 
ings, until  the  costs  for  not  proceeding  to  trial  should  be  paid,  and 
and  to  set  aside  the  notice  of  trial,  because  the  plaintiffs  had  not 
given  a  term's  notice  of  th^r  intention  to  proceed  before  giving  it, 
upwards  of  four  terms  having  elapsed  since  the  last  proceeding. 

The  only  disputed  fact,  was  as  to  the  plaintiffs'  attorney  having 
undertaken  to  pay  the  costs,  before  giving  notice  of  trial.  The 
plaintiffs'  attorney  denied  having  given  any  such  undertaking,  and 
stated  that  he  could  not  proceed  to  trial,  because  a  eom mission  to 
examine  a  witness  had  been  refused,  but  that  the  plaintiff  expected 
to  procure  the  attendance  of  this  witness,  at  the  then  ensuing  As- 
sises for  Toronto. 
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Dbapkr,  C.  J. — I  find  no  authority  for  ^tajing  proceedings  until 
the  costd  of  the  dny  are  paid,  though  an  extreme  case  might  arise, 
in  which  such  a  cuurtte  wuuld  be  proper  f  see  IJemell  ▼.  Ilockwg^ 
9  Jur.  18).  The  defendant,  if  8ucc«t<8fal  in  this  action,  nill,  1 
apprehend,  be  able  to  recover  these  costs,  and  if  he  fails,  will  be 
allowed  to  set  them  off  against  tbo  sum  recovered  by  plaintiffs. 

Besides,  I  do  not  see  how  1  coald  properly  make  such  an  order, 
when  the  defendant  has  given  the  plaintiff^  notice  to  proceed,  and 
will  be  entitled  to  enter  a  suggeHtiun  and  sign  judgment  for  his 
costs,  if  the  plaintiffs  omit  either  to  give  notice  of  '.rial,  or  to  pro> 
ceed  to  trial  purfuant  thereto,  or  do  not  obtain  an  extention  of  the 
time  for  going  to  trial. 

The  giving  the  notice  to  proceed,  appears  to  be  proceeding  in 
the  cause,  (see  Kniyht  v.  Gaunt^  17  Jur.  139,)  and  I  prebumc  that 
in  strictness  the  defvudnnt  could  not  have  taken  it,  after  the  lapse 
of  four  terms,  without  giving  a  term's  notice.  Dut  plaintiffs  do  not 
object  to  tliis,  they  comply  with  detendnnt's  notice  by  giv<ng  notice 
of  trinl.  Thert  hiis,  therefore,  been  a  proceeding  in  the  cause, 
within  four  terms  next  proceeding  the  giving  notice  of  trial.  It 
certHiuly  would  be  a  stninge  result  if  the  defendant  could  call  on 
the  pliiiiitiffs  to  pioceed  by  giving  notice  of  trial,  and  then  move 
to  ^et  aside  the  notice  for  irregularity. 

The  summons  must  thert-fure  be  dincharged,  and  with  costs, 
becuse  moved  with  costs.  Utniell  v.  Uockififf,  is  exactly  in  point 
in  this  respect. 

Summons  discharged  with  costs. 


JoMKS  ▼.  Habbis. 

(Riported  bp  Roasar  A.  nAaanoN,  Emj.,  Scarritler^t'Law,) 

InUrpUader — CtmUjf  Qmrt—OrttororL 

A  ceHiorari  doea  aot  lie  to  reaioTe  an  Interpleader  l«tn«  fhan  a  Count j  to  a 

8up**iiur  Court. 
If  »mh  «  vrit  du  Improvld-nMy  IraiM  th«  ^^pllcatlon  bhonld  be  to  quash  the  oer^ 

tioiari  and  not  ttt  a  procednmlo.  I 

(27Deoeinbar]859.) 

This  was  an  an  application  to  set  anidc  a  writ  of  certiorari  and 
proceedings  under  the  following  circumstances. 

On  the  twenty  ninth  of  June  1859,  the  Judge  of  the  County 
Court  of  the  County  of  Middlesex,  at  the  instance  of  the  Sheriff 
made  an  interpleader  order  in  a  suit  of  Harris  v.  Andreu:$\  to 
try  whether  certain  goods  seized  by  the  sheriff  under  a^.  fa,  were 
the  goods  of  the  claimant  (Jones). 

The  order  directed  the  parties  to  try  the  issue  at  the  then  next 
Bittings  of  the  County  Court  in  London  and  the  question  of  costs, 
repayment  of  possession  n.oney,  and  all  further  questions  were 
reserved  until  after  the  trial  of  the  issue. 

The  execution  creditor  Harris  was  made  Defendsnt. 

The  issue  was  delivered  afterwards  on  the  second  of  September, 
the  plaintiff  sued  out  a  writ  of  certioniri  npon  a  proecipe  and  re- 
moved as  the  writ  expresses  it,  the  plaint  and  proceedings  into  the 
Court  of  Queen's  Bench. 

^  Subsequently  to  this  being  done  the  dcfendf«nt  made  an  applica- 
tion to  a  judge  in  Chambers  for  security  for  costs,  and  on  the 
thirteenth  of  October  an  order  was  mode  ez  parte. 

This  application  to  set  aside  the  certiorari  wa.M  made  by  defendant. 

Burks,  J  — There  is  no  doubt  the  proceeding  by  certiorari  is 
altogether  irregular.  Such  a  writ  does  not  apply  nn  to  issue  dir- 
ected by  the  Court  or  Juige  which  has  possession  of  the  cause  out 
of  which  the  issue  to  be  tried  springs.  The  ordinary  writ  of  cer- 
tiorari removeB  the  oaase  to  a  superior  court,  and  when  once  re- 
move 1  the  Superior  court  disposes  of  the  cause  thoroughly.  There 
is  no  going  back  to  the  inferior  court  for  judgment  or  anything 
connected  with  the  suit. 

It  is  obvioas  that  the  writ  of  certiorari  does  not  remove  the 
judge's  order  for  the  interpleader  issue,  for  that  has  been  made  in 
the  suit  of  Harri*  v.  And/etct,  which  is  in  no  way  brought  into  the 
superior  Court  by  the  writ  of  the  certiorari.  Besides  this  diffi- 
culty a  judge's  order  cannot  be  removed  in  that  way  to  a  higher 
tribunal. 

The  writ  of  eertiorari  then,  if  it  could  issue,  woold  do  nothing 
tnore  than  remove  the  feigned  is'^ue  which  the  parlies  had  entered 
into  pursuant  to  the  order  of  the  judge  of  the  County  Court,  and 
all  that  the  Superior  Court  could  do  would  be  to  let  it  be  tried  aa 


a  record  of  the  Superior  Court.  If  it  were  so  tried  the  parties 
would  have  to  get  the  matter  back  again  in  some  way  to  the  County 
Court  to  be  di^posed  of  finally,  for  the  jodge  of  that  Coort  haa  re- 
served all  questions  until  after  the  issues  should  be  tried.  Tfao 
jodge  haa  ordered  the  issue  to  be  tried  at  the  County  Covrt  in 
London.  What  becomes  of  that  provision,  and  where  is  the  isvoe 
to  be  tried  when  the  party  haa  brought  it  into  the  superior  Court  ? 
All  these  difficulties  shew  that  the  writ  of  eertiorari  does  not  apply 
to  removing  an  issue  directed  by  the  Court.  The  parties  ii>Qst  try 
it  in  the  Court  where  ordered  snd  nnder  the  terms  provided  fcr. 

The  plaintiff  resists  the  application  on  the  ground  that  the  de- 
fendant has  assented  to  the  case  being  regularly  before  the  Supe- 
rior Court  because  he  has  obtained  an  order  on  the  plaintiff  to 
compel  him  to  give  security  for  costs.  But  tha  moot  direct  and 
positive  assent  of  the  parties  upon  the  facts  as  they  appear  eould 
not  possibly  five  the  Superior  Court  juriBdiction. 

The  dcfebd'int  asks  for  a  writ  of  procedendo  to  send  the  matter 
back  to  the  County  Court  there  to  be  dispoaed  of.  I  do  not  think 
such  a  writ  can  properly  issue  for  that  would  be  recognising  a 
right  to  bring  the  matter  up.  The  only  proper  order  to  make  is 
to  quash  the  writ  of  certiorari  as  being  improvidently  issued  in  a 
case  where  it  never  «'Ught  to  have  issued.  If  the  defendant  had 
applied  for  that  in  the  iirst  instance  he  might  have  obtained  the 
costs  of  the  application  but  he  has  led  the  plaintiff  into  the 
belief  by  his  applying  for  and  obtaining  an  on^r  for  seeority  for 
costs,  that  he  thought  all  right  and  therefore  thera  ahould  be  no 
costs. 

Tha  order  of  the  Judge  of  the  County  Conrt  baa  nevar  bean 
removed  from  that  Court,  and  tha  partiea  must  apply  to  the  jodga 
for  time  to  comply  with  the  terma  of  it  in  regard  to  trying  tha 
issue  thereby  directed. 


Thb  Bank  or  Bbitisb  Nobtb  Amxrxca  t.  Elliott. 

Several  aeUam  on  Promumnf  noCe^— Om  «/  DtfutdanU  <mi  ^JmrimHrtim    Chill. 

Tha  Omaolldatad  Aet  of  Upper  C^na  'a,  cap.  43  wee,  23.  pfovidlog  that  In  com 
MTeml  unit*  b«  txxMighi  oa  one  bond  or  on  on«  promimory  notw.  to  or  •fmlnai 
th«  mak«r,  drnWf  r,  accept  r.  or  indomer  of  such  ij«>t«.  Slc  ,  tli*>rM  shall  be  coIl«c«4 
or  receivtnl  from  the  drfeiidant  the  eunta  f«zi-d  In  o  «  unit  only  at  thpelt^lon  of 
ihe  pUlaUff  and  in  th«  ochvr  suit*  the  netiiml  utaburtKinmiu  only  nhM  b»  eofc- 
Ivctttd  or  nMwiTMl  from  the  d-]«iidant  dt««  liOt  a|ipljr  to  the  cnw  «h«re  <tDe  of 
the  partlM  to  the  note  not  »ued  with  the  other  i«  mt  the  commencement  of  the 
•alt  out  of  the  Jorledlctlon  of  the  Oourt. 

(Cbamhers,  Dec  15tb,  18S9.) 

This  ^a9  a  summons  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  should  not  be  entered,  and  the  costs  if  any  taxed  at 
Toronto,  and  why  also  the  plaintiff  should  not  be  deprived  of  all 
costs  except  the  dlsbursemtrnts  in  the  cause,  and  a  suggestion  to 
that  effect  be  entered  pursuant  to  the  statute  on  the  grounds  that 
defendant  should  have  been  sued-  along  with  the  other  parties  to 
the  note  sued  on  in  this  cause,  when  they  were  sued  and  not 
separately. 

From  the  affidavits  filed  it  appeared  that  this  case  was  brought 
to  recover  the  amount  of  a  promissory  made  by  Messrs  Smith  k 
McNaught  and  indorsed  by  Hugh  Workman,  John  Turner  and  the 
defendant  Elliott.  An  action  had  been  brought  against  the  other 
defendants,  in  which  judgment  was  obtained  by  default,  and  full 
costs  taxed  against  thom. 

Both  summonses  in  the  suits  against  the  defendarit  and  the  other 
parties  to  the  notes  were  issued  on  the  11th  August  last.  The 
writ  in  this  suit  was  issued  against  Elliott  as  an  absent  drfendant. 

Defendant  fi>r  mnny  years  past  resided  in  Brantford,  and  had 
been  a  member  of  the  Town  Council.  It  was  also  stated  in  the 
affidavits  filed  on  his  behalf,  that  he  was  again  elected  in  Jauosry 
last  and  had  acted  as  a  Tnwn  Cuuncillor  part  of  this  year.  But 
the  affitiavits  in  reply  stated,  that  on  getting  a  contract  to  build  a 
Post  Office  in  Quebec  he  resigned  hi^  office  ns  Town  Councillor. 

Previous  to  the  month  of  June  last  he  obtained  the  contract  to 
build  the  Poi^t  Office  and  went  to  Quebec  to  look  after  the  work 
leavins  his  family  behind  him.  Up  to  the  time  of  the  appticution 
he  visited  Brantford  three  times.  First  in  the  month  of  June, 
next  in  September,  (the  affidavits  filed  on  his  behalf  state  the  early 
part  of  (September  while  those  filed  for  the  plaintiff  ^ay  the  middle 
of  Septctnbor).  and  again  in  October.  He  remained  several  diiys 
nn  each  occn&iion.  In  the  affidavits  filed  on  behnlf  of  defendant, 
it  waa  Btatod  that  the  writ  might  have  been  aarved  in  time  at  Brant- 
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ford  ia  June  to  briog  the  cause  down  to  trial  at  tlie  la»t  Braatfurd 

By  affidavits  of  the  plaintifTs  attorney  and  hie  clerk,  it  is  shown 
that  a  note  endorsed  by  the  defendant  for  £25  had  been  placed  by 
plaintiff's  in  the  attorney's  hands  for  collection  in  July,  that  in- 
quiries were  then  made  made  for  defendant,  and  it  appeared  that 
he  was  in  Quebec  looking  after  the  building  of  the  Post  Office.  A 
writ  against  him  as  an  absent  defendant  was  personally  serred 
there,  and  he  settled  the  suit.  About  the  ICth  August  the  note  in 
this  cause  was  placed  in  the  attorney's  hand  for  collection,  enquir- 
ies were  made  and  the  information  obtained,  was  that  the  defend- 
ant was  still  at  Quebec  but  they  could  not  learn  if  he  was  soon  to 
return  to  Upper  Canada*  On  the  next  day  a  writ  was  issued 
against  the  otber  parties  to  the  note  as  residents  of  this  Province, 
and  a  separate  action  commenced  against  Elliott  as  a  non-resident 
defendant,  and  he  was  served  at  Quebec  on  the  15th  of  August  and 
put  in  a  defence  to  the  suit. 

In  the  affidavits  filed  on  behalf  of  the  plaintiffs,  the  opinion  is 
expressed  that  unless  defendant  had  been  served  as  an  absent  de- 
fendant he  would  not  have  visited  Upper  Canada  in  September, 
and  he  could  have  been  served  herein  time  for  the  last  Brantford 
assizes.  That  defendant's  desire  was  to  delay  and  throw  them  over, 
and  the  attorney  was  obliged  to  take  the  course  he  did  to  serve  the 
interest  of  his  clients. 

Burns,  for  the  defendant  contended  that  plaintiffs  were  bound  to 
have  proceeded  against  defendant  at  s%me  time  as  the  other  parties 
to  the  note,  and  not  having  done  so  was  not  entitled  to  any  costs 
except  disbursements  in  the  second  action. 

Harrison^  on  the  contrary  oonteaded,  1st  that  plaintiffs  could  not 
have  proceeded  against  defendant  in  the  suit  with  the  other  parties 
to  the  note,  defendant  being  at  the  time  a  resident  in  Lower  Canaday 
and  2nd  that  even  if  plaintiff;^  could  have  so  proceeded,  it  was  not 
reasonable  to  compel  them  to  do  so,  under  the  penalty  of  being 
deprived  of  full  costs,  the  separate  action  against  defendant. 

The  authorities  cited  by  Counsel  are  referred  in  the  judgment. 

RicRA&DS,  J. — I  shall  refer  to  the  statntes  applicable  to  this 
cause  as  they  are  found  in  the  Consolidated  Statutes. 

By  cap.  42,  sec.  23,  the  holder  of  a  bill  may  serve  all  or 
any  of  the  parties  to  it  in  one  action  and  proceed  to  judgment, 
execution  against  the  defendants  as  if  they  were  joint  contractors. 
Then  follow  seyeral  sections  as  to  the  mode  of  procedure  and 
and  the  rights  of  several  defendants  between  themselves  and  the 
plaintiff  respectively.  Sec.  35,  provides  in  cai>e  several  suits 
be  brought  on  one  promis^tory  note  against  the  mnker  or  indorsers 
respectively,  then  shall  be  collected  from  the  defendant  the  costs 
taxed  in  one  suit  only,  at  the  election  of  the  plaintiff,  and  in  the 
other  suits  the  actual  disbursements  only  shall  be  collected  or  re- 
ceived from  the  defendant 

The  29th  section  provides  that  when  several  defendants  are  in- 
eluded  in  one  process  under  the  act,  and  any  of  them  cannot  be 
served  therewith  by  reason  of  absence  from  or  concealment  within 
Upper  Canada,  then  the  action  may  proceed  as  against  the  other 
defendant  or  defendants  without  prejudice,  and  the  plaintiff  may 
afrerwards  sue  the  defendant  separately  who  has  not  been  served 
with  process,  and  may  recover  costs  as  if  the  act  hal  not  been 
passed. 

It  is  urged  on  behalf  of  the  defendant  that  inasmuch  as  plain- 
tiff could  have  issued  a  concurrent  writ  against  the  defendant  to 
be  served  out  of  the  province  and  against  the  other  defendants  to 
be  served  within  Upper  Canada,  and  has  not  done  so,  he  is  to  be 
considered  as  in  no  more  favorable  position  than  if  he  had  com- 
menced a  separate  action  wUiUt  the  defendant  was  within  Upper 
Canada. 

I  am  not  prepared  to  assent  to  this  proposition  for  it  is  undoubt- 
edly more  inconvenient  to  effect  service  on  parties  out  of  the  Pro- 
vince than  within,  and  whi-n  so  served  there  is  delay  as  to  the 
time  for  appearance,  and  the  other  proceedings  against  an  absent 
defendant  in  case  of  non-appearance  are  to  be  approved,  directed 
by  a  judge's  order,  causing  considerablo  delay  and  increase  of 
expense,  &c. 

I  do  not  think  therefore  that  it  is  unreasonable  that  a  plaintiff 
should  proceed  against  such  of  the  parties  to  a  note  as  are  resident 


in  Upper  Canada,  and  against  any  other  party  when  he  should  re- 
turn to  the  Province  as  au  absent  det'enUunt  before  tiis  retuiii. 

1  da  not  think  that  the  Legi!«lature  intended  anything  more 
than  to  deprive  the  plaintiff  of  the  additional  costs  when  he  unreas- 
onably and  unnecessarily  multiplied  suits  against  the  parties  to  a 
promissory  note,  bill  of  exchange,  &c. 

In  the  present  case  I  think  the  plaintiffs  were  not  bound  to  wait 
until  the  defendant  came  to  Upper  Canada  before  suing  him  sepa- 
rately if  he  was  absent  at  the  time  of  commencement  of  the  action 
and  such  absence  was  likely  to  continue  as  it  appears,  from  the 
affidavits  filed  it  was  so  as  to  prevent  the  service  here  of  a  summons 
within  a  reasonable  time. 

The  29th  Eeotion  if  construed  literally  might  make  it  necessary 
to  include  the  name  of  the  absent  defendant  in  tie  writ  aguinst  the 
others  in  order  to  entitle  a  plaintiff  to  cu^ts,  if  such  absent  defend* 
aut  were  afterwards  sued  separately.  Itseems  to  me  that  it  would 
not  be  interpreting  this  section  of  the  net  in  its  true  spiiit,  if  we 
were  to  hold  it  necessary  to  insert  in  a  writ  against  the  other  par- 
ties the  name  of  a  person  then  out  of  the  province  and  likely  to 
be  so  for  some  considerable  time,  when  it  was  notorious  he  could 
not  be  served  here  merely  for  the  purpose  of  enabling  the  plain- 
tiff if  he  should  sue  him  separately  afterwards  to  recover  his 
full  costs  of  suit.  The  way  in  wbioh  the  section  is  framed  is 
evidently  for  the  relief  of  plaintiffs  where  the  defendants  are  all 
named  in  the  writ  to  enable  the  action  to  go  on,  when  one  is  not 
served  either  from  being  absent  from  the  Province  or  concealed 
within  it.  I  think  as  already  mentioned  the  object  of  th(?  statute 
is  to  prevent  the  multiplying  of  suits  for  the  purpose  of  making 
costs.  I  do  not  think  the  Legislature  ever  inten<led  wh«*re  a  in- 
dorser  on  a  note  was  absent  perhaps  in  Califoinia  or  Ao>tralia, 
that  a  plaintiff  in  proceeding  against  the  parties  resident  here 
should  k>e  compelled  to  insert  his  name  in  the  summons  Hsa  matter 
of  form  when  he  could  not  be  served  here  or  issue  a  concurrent 
writ  against  him  to  be  served  there  under  the  penalty  of  being 
deprived  of  full  costs  in  the  event  of  sueiog  such  indorser  sepa- 
rately to  recover  the  amount  fron  him. 

I  am  not  therefore  prepared  on  the  merits  to  direct  the  sugges- 
tion applied  for  to  be  entered. 

If  I  thought  the  plaintiffs  only  entitled  to  collect  or  recover  the 
full  costs  in  one  suit  only,  I  am  not  prepared  to  say  that  the  de- 
fendant is  in  a  position  to  compel  **  the  plaintiff  to  elect"  to  take  the 
full  costs  in  the  same  suit  against  the  other  defendants  and  only 
I  he  disbursements  in  this  suit. 

The  statute  does  not  in  words  direct  that  the  judgments  are  not 
to  be  entered  in  all  the  suits  for  the  full  costs,  but  that  there 
shall  be  collected  or  recovered  from  the  defendant  costs  taxed  in 
one  suit  only  at  the  election  of  the  plaintiff,  and  in  the  other  suita 
the  actual  disbursements  only  shall  be  collected  or  recovered. 

It  mny  be  argued  that  the  plsintiff  is  not  compelleu  to  make  his 
election  until  the  costs  in  all  the  suits  are  taxed,  or  until  he  has 
collected  or  reeeired  the  costs  in  one.  However  it  is  not  necessary 
in  the  view  I  take  to  decide  this  point 

I  see  no  reason  t«i  direct  judgment  to  be  entered  or  costs  taxed 
here.  If  defendant  thinks  the  costs  not  properly  taxed  they  may 
be  revised  here  without  difficulty  under  the  provisions  of  the 
statute. 

The  summons  will  be  discharged  without  costs. 

Summons  discharged  without  costs. 


MaNAUoaTON  v.  Webstre. 


IttUrpteaffeaT'-'Attadimtnt  of  debt* — ByfJn  nf  <xeenunt—Sat«  thntof  by  Sierif. 

k  sale  of  bo^ks  of  iifiroant  by  sheriff  uoder  aa  exccation.  dota  not  pass  the  property 

ill  the  dvbts  or  neouants  therein  char;^. 
Semblo,  that  book*  of  Arvoanc  and  up"*!!  aeconnts  ennnot  be  seixed  by  Mberflf, 

under '20  Vic.  rap.  67,  a.  22 :  atleaAt  th-^v  C]tnTii>t  be  b  id  or  tmu'*fi*rr«-d    but, 

ifMiiabte  at  all,  tniMit  be  held  by  aheriff  la  8i»curity  fi>r  Judgnwut  debt  and  0(4- 

loeted  as  Hucb  io  hUown  oaone. 
A.n  ord*^  attaching  a  <iebc  In  payment  of  a  Judgment.  1^  a  bar  to  any  action 

tironght  fiir  the  rMcnvefy  of  iiach  d*'bt,  a<>  lon^  sh  if  In  in  free. 
An  Interpleader  will  not  he  granted  In  order  ti  try  the  validity  of  an  attaching 

ordnr.  or  to  detemiinH  thn  union  nt  dni*  to  the  jud)nn««nt  debtor. 
Any  debt  thxt  a  deft-ft'lant  could  s^t  off  nt  law  arNlnat  hu  creditor  may  be  al- 

laebed  ander  Kamt"h«e  eiaai>«  of  G.  L  P.  Act,  iHdSu 
QtuBTK.    What  right  has  an  attaching  order  on  the  party's  right  to  aet  off  ? 

This  was  a  summons  calling  on  the  plaintiff  and  the  Commer- 
cial Bank  to  shew  cause  why  they  should  not  appear  and  state  the 
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nature  of  tbeir  respective  claims  to  the  eubjeet  matter  for  wbicb 
this  action  was  brought,  and  to  miuntain  or  relinquish  their  respec- 
tive claims. 

The  affidavits  and  papers  upon  which  the  sammons  was  granted, 
shewed  that  on  the  16th  September,  1B59,  a  writ  of  summons  is- 
sued in  this  cantie,  which  was  specially  endorsed,  and  the  last  item 
of  the  plaintiff's  claim  wns  under  date  of  1st  FebrnHrj,  1869,  th«: 
whole  amounting  to  $188  16},  the  correctness  of  which  was  ad- 
mitted by  defendant,  who  claimed,  however,  to  have  a  contra  ac- 
count overdue.  The  plaintiff  declared  on  the  1 1th  October,  1859, 
on  the  common  counts.  On  the  20th  April,  1859,  an  attaching  or- 
der was  issued  in  a  suit  of  the  Commercial  Bank  of  Canada,  judg- 
ment creditor;  and  James  McNangbton,  (the  present  plaintiff,) 
and  James  Wilson,  judgment  debtors.  And  the  now  defendant, 
Webster,  was  then  named  as  one  of  the  garnishees,  which  order 
was  served  on  the  defendant  as  such  garnishee  before  the  com- 
mencement of  this  suit :  but  no  order  calling  on  him  to  pay  to 
the  Commercial  Bank  the  debt  due  by  him  to  McNangbton  had 
ever  been  served. 

It  was  sworn  by  the  defendant,  that,  av  he  was  informed,  the 
plaintiff  was  not  actually  proiteouting  this  suit,  but  that  one  John 
Sudden,  (also  a  garnishee  named  in  the  attaching  order,)  claimed 
the  debt  due  by  defendant  to  the  plaintiff,  under  a  sheriff's  sale  of 
the  plaintiff^s  books ;  and  that  John  Sudden  was  the  actual  plain- 
tiff in  this  cau9e,  while  the  Commercial  Bank  claims  the  money 
by  virtue  of  their  attaching  order ;  and  that  the  defendant  was 
willing  to  pay  the  debt  according  to  any  order  of  court  that  might 
be  made,  and  he  expressly  denied  any  collusion  with  the  Commer- 
cial Book. 

On  showing  cause  by  the  Commercial  Bank,  it  was  ahewn  that 
the  attaching  order  was  served  on  the  80th  April,  1859,  on  the  de- 
fendant, and  that,  on  the  8th  Augut*t  last,  a  notice  was  published 
in  the  town  and  country  papers,  calling  on  the  several  parties 
named  in  the  attaching  order,  to  pay  the  several  debts  due  by  them 
to  MoNaughton  and  Wilson  Into  the  hands  of  the  agent  of  the  Com- 
mercial Bank  at  Gait 

It  was  sworn,  that  the  books  of  account  said  to  have  been  pur- 
chased by  Sudden,  were  seised  by  the  sheriff  of  Waterloo,  under  a 
fi,  fa.  against  the  goods  of  McNangbton  and  Wilson,  but  that  the 
debts  contained  in  such  books  were  in  no  manner  attached  by 
Sudden. 

McNangbton,  the  plaintiff,  filed  affidavits  ;  that  he  bad  no  in- 
terest in  the  suit,  asi  bis  interest  in  the  aeoount  from  wbicb  the 
action  was  brought,  was  sold  by  the  Sheriff  to  Sudden ;  that  there 
waA  no  settlement  of  aeoounts  between  plaintiff  and  defendant ; 
that  he  had  not  received  the  defendants  account,  and  was  not 
aware  what  the  balance  wan ;  that  his  books  were  seised  by  the 
sheriff  sometime  before  the  defendant  informed  him  of  the  attach- 
ing order. 

Sudden  swore,  that  about  the  15th  August  last,  he  bought,  at 
sheriff's  sale,  the  plaintiff's  books  of  account,  for  about  $16  00: 
that  be  was  then  informed  he  could  collect  the  accounts  therein ; 
that  he  was  informed  the  attaching  order  above  mentioned  was 
served  on  defendant  after  the  sheriff  had  received  the  writ; 
that  the  sheriff  had  informed  him,  that  the  proceeds  of  the  sale 
of  the  books  had  been  applied  on  the  execution.  He  did  not 
directly  state  that  be  paid  the  $16  00.  He  denied  all  collusion 
with  McNangbton  There  was  another  affidavit,  to  shew  that  the 
acconnt  between  plaintiff  and  defendant  was  an  unsettled  account. 

Drapbr.  C.  J. — It  has  been  urged,  that  because  there  has  been 
no  baUnce  struck  (and  itlM,  therefore,  not  settled  bow  much  plain- 
tiff has  a  right  to  veceive  from  defendant)  the  debt  was  not  one 
which  could  be  attached.  By  virtue  of  the  order  set  forth,  I  see 
no  found iition  for  this  objec  ion.  The  plaintiff  or  '  udden,  using 
his  name,  b>i8  considered  the  claim  to  be  sufficiently  certain  to 
endorse  the  summons  in  tbia  action  specially.  The  principal 
question  in  this  action  is,  whether  this  is  a  proper  case  to  call 
upon  the  plaiutiff  and  the  Commercial  Bank  to  interplead. 

In  seeking  to  solve  this  question,  it  appears  to  me  necessary, 
in  the  first  place,  to  determine  whose  rigbta  are  involved.  As  to 
the  defendant  in  this  Kuit,  there  is  no  doubt;  but  as  to  the  plain- 
tiff, it  is  expressly  asserted  by  himself,  that  be  has  no  intereet 
in  the  question.  And  one  Sud  len  claims  to  be  beneficially  inter- 
ested, and  to  have  the  right  to  use  the  plaintiff's  name  to  sue  for, 


and  recover  whatever  the  defendant  may  owe  the  plaintiff ;  and  h« 
founds  this  claim  upon  the  fact,  that  the  sheriff,  on  an  execution 
in  his  banda,  against  the  goods  and  obattela  of  the  now  defendant, 
sold  the  books  of  account  belonging  to  the  defendant;  and  that 
he.  Sadden,  purchased  them  for  the  ram  of  $16  00;  and  tbatbjr 
this  purchase,  he  acquired  the  property  in,  and  the  right  to  aU 
debta  due  to  the  defendant^  which  wera  entered  and  charged  in 
these  books ;  the  debt  now  elaimed  fwm  the  defendant  being  ob« 
of  them. 

No  one  on  behalf  of  the  plaintiff,  or  rather  of  Sudden,  was  abln 
to  inform  me  on  what  authority  this  claim  rests. 

The  20tb  Vic  cap.  57,  aeo.  22,  certainly  aatborioea  the  sheriff 
to  seite  money,  bank  notes,  cheques,  bills  of  exchange,  promis- 
sory notes,  bonds,  mortgages,  specialities,  or  other  acouritiea  for 
money ;  but  this  does  not  include  debts  due  upon  open  accounts^ 
even  if  by  any  atrained,  and,  to  my  mind,  untenable  ooostrnotion, 
such  accounts  could  be  held  to  be  liable  to  seiture,  aa  **  secnritiea 
for  money."  The  direction  of  the  statute  referred  to  ia,  that  sueh 
securities  shall  be  held  by  the  sheriff,  aa  a  aecurity  far  the  sum  he 
is  empowered  to  levy,  and  he,  not  the  owner  of  aucb  securities, 
is  unauthorised  to  sue  in  his  own  name  for  the  reoovery  of  the 
sum  secured  thereby, 

Sudden,  therefore,  baa  no  right,  in  my  opinion,  to  advance  on 
this  question.  It  is  simply  a  question  between  the  plaintiff  resting 
on  bis  own  right,  the  defendant  and  the  Commercial  Bank,  as  n 
judgment  creditor  of  the  plaintiff,  having  an  order  attaching  the 
debt  due  by  the  defendant  to  the  plaintiff. 

Then  the  solution  becomes,  I  think,  simple.  There  ia  an  order 
directing  the  defendant  to  pay  to  the  Commercial  Bank  the  debt 
owing  to  the  plaintiff;  and  the  plaintiff,  notwitbatanding  this  order 
is  in  full  force,  for  anything  shewn  to  me,  then  sues  for  the  money. 
If  it  were  necessary  to  go  so  far,  I  should,  as  at  present  adrised, 
hold,  that  the  order,  so  long  aa  it  exists,  is  a  complete  bar  to  the 
action.  If  the  Commercial  Bunk  are  negligent,  or  are  delaying 
with  or  without  eolluaion  with  the  defendant  to  the  plain tff*s 
prejudice,  an  application  may,  I  presume,  be  made  by  the  plain- 
tiff to  set  aside  the  attaching  order ;  bat  I  pereeive  no  necessity 
for  an  intei  pleader. 

The  defendant  may,  under  sec.  196  of  the  Common  Law  Proce- 
dure Act  1856,  forthwith  pay  into  court  the  amount  due  from 
bim  to  the  plaintiff,  as  judgment  debtor  to  the  Commercial  Bonk. 

It'does  not  appear  to  me  to  be  necessary  that  he  should  wait 
to  be  served  with  a  summons  to  pay  to  the  Commercial  Bank  for 
that  purpose,  although  he  may  not  be  safe  to  pay  them  directly, 
without  an  order  for  that  purpose. 

This  mode  of  relieving  himself  is  open  to  him  without  any  ap- 
plication. If  be  intends  to  deny  that  he  is  indebted  to  the  plaintiff 
in  this  suit,  he  may  contest  it  under  the  197th  sec.  of  the  same 
act;  when  the  Commercial  Bank  claim  it  or  not  in  this  suit,  either 
the  plaintiff  or  the  Commercial  Bank  has  a  right  to  try  that  ques- 
tion with  bim. 

The  denial  on  his  part  that  he  owes  the  plaintiff  anything,  can- 
not give  bim  a  right  to  ask  fbr  an  interpleader ;  and  if  he  does 
not  deny  the  debt,  he  would  be  relieved  by  paying  it  into  court, 
after  being  served  with  the  attaching  order. 

I  have  not  made  up  my  mind  upon  general  grounds  that  this  ia 
a  fit  case  for  an  interpleader ;  there  is  the  objection,  that  though 
the  defendant  is  indifferent  as  to  whether  he  pays  the  plaintiff 
or  the  Commercial  Bank,  yet  he  claims  to  have  a  set-off  against 
the  amount  appealing  on  the  plaintiff's  books  to  be  due.  The 
question  of  how  much  his  debt  really  amounts  to,  may  be  aa 
well  determined  in  this  action,  as  on  a  writ  under  sec.  197  of  the 
C'  mmoo  Law  Prooe<iure  Ace,  but  I  do  not  see  how  it  could  be 
raised  on  an  interpleader  suit  between  the  plaintiff  and  the 
Commercial  Bank. 

It  was  suggested  that  the  debt  claimed  by  the  plaintiff  was  not 
subject  to  the  attaching  order,  because  the  amount  was  not  ascer- 
tained ;  that  it  was  not  a  liquidated  demand.  I  think  there  is 
nothing  in  the  objection.  The  plaintiff's  demand  is,  as  appears 
from  the  endorsement  on  the  writ,  is  liquidated  in  its  nature. 
The  price  of  the  goods  sold  cons  itutes  the  demand,  and  it  is 
not  the  less  a  liquidated  demand,  because  the  plaintiff  may 
have  paid  part,  or  may  have  a  right  to  set-off  part  I  apprehend 
it  will  be  found,  that  any  debt  which  a  party  may,  by  law,  set-off 
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•gainst  bis  creditors,  m%y  be  attached  under  the  garuibbee  clauses. 
I  say  nothing  as  to  what  effect  the  attaching  order  may  have  on 
the  defendant' s  claim  to  set-off. 

I  tliiok  this  summons  must  be  discharged,  but  without  costs. 
The  Commercial  Bank,  by  delaying  so  long  to  act  upon  their 
attaching  order,  bare,  to  some  extent,  affonled  ground  for  this 
application ;  while  the  plaintiff  (putting  Sudden  out  of  the  ques- 
tion) should  not  have  brought  an  action  while  the  attaching  order 
was  still  in  force.  As  to  Sudden,  I  do  not  see  that  I  have  author- 
tij  to  make  any  order  upon  hira. 

Summons  discharged  without  costs. 


Thb  QnvKN  T.  NoftVAir  Shipmah. 

Cfrevm^Beeogniumee  to  hup  the peaM^Venue, 
TIftft  (>owQ  h«8  th*  right  Iq  a  cItU  action  to  Uy  the  renaa  in  any  Gonnty. 
A  prooaedlog  by  «<.  /a.  on  a  rBeogalsaeoe  to  keep  the  peace  is  a  dvU  and  not  a 

criminal  prooeedlog . 
Where  the  recogoisaoee  Is  remoTed  hito  one  of  the  superior  Gonrts  at  Toronto, 

the  United  Oonnttea  of  Tork  and  Peel  are  the  proper  Gonnties  In  which  to  lay 

the  venue. 
In  such  a  proeeeding  the  venue  eannot  be  changed  wlthont  the  consent  of  the  At- 

tornfy-Qeneral. 
As  th«  declaration  vonid  be  only  a  transcript  of  the  irzlt  no  dedaratlcn  need  be 

either  fll«d  or  aerred. 
It  Is  not  irregular  to  state  the  Tsnoe  in  the  Nisi  Prlvs  reeord  without  haTiag 

stated  it  in  any  prerions  proceeding. 

(Ghambers,  8th  January,  1860.) 

A  writ  of  scire  facias  was  sued  out,  19th  September,  1859, 
against  Gorman  Shipman,  upon  a  recognisance  entered  into  by 
him  on  the  3rd  of  February,  1869,  in  the  county  of  Lanark,  be- 
fore a  Justice  of  the  Peace  there,  the  condition  of  which  was, 
that  the  cognisor  should  keep  the  peace  and  be  of  good  behaTiour 
towards  Her  Msjesty  the  Queen  and  all  her  liege  people,  and  es- 
pecially towards  Daniel  Harrey  Shipman,  for  the  term  of  two 
years. — The  reeognisanoe  was  in  £60. 

The  aTerment  in  this  suit  was,  that  the  Defendant  did  on  the 
10th  March*  1869,  at  &c.,  in  the  county  of  Lanark,  assault  one 
Joseph  Eaton,  a  subject  of  her  Majesty,  by  taking  bold  of  his 
coat  collar,  and  tearing  the  coat  off  bis  bitck,  and  throwing  him 
down  OD  the  floor,  and  otherwise  ill  using  him. 

The  writ  of  sdre  facias  was  made  returnable  on  8rd  October, 
1869,  in  the  Queen's  Bench. 

There  was  no  mention  of  any  county  in  the  margin  of  the  writ, 
which  was  directed  to  the  Sheriff  of  the  United  Counties  of  Lanark 
and  Renfrew,  within  whose  bailiwick  the  defendant,  Shipman,  re- 
aided. 

The  defendant  appeared  on  8rd  October,  a  rule  to  plead  wae 
issued  and  served,  and  a  plea  filed  on  19th  NoTomber,  denying  the 
asaauU  and  the  matters  alleged,  and  issue  was  joined. 

No  declaration  on  ««i'.  fa.  was  flled,  but  defendant  pleaded  to  the 
writ 

Of  these  proceedings  a  reeord  was  made  up  by  the  Attomey- 
Qeneral,  and  entered  for  trial  at  the  January  Assises  (I860),  for 
the  Counties  of  York  and  Peel. 

The  defendant  objected  that  this  could  not  legally  be  done,  be- 
cause there  is  nothing  in  the  proceedings  to  show  a  venue  laid  in 
Tork  and  Peel ;  and  nothing  to  indicate  any  venue,  except  the 
direction  of  the  writ  of  sei.  fa.  to  the  Sheriff  of  Lanark  and  Ren- 
frew, and  the  mention  of  the  county  of  Lanark  in  the  body  of  the 
writ,  as  the  place  where  the  assault  was  committed,  which  is 
stated  to  have  been  a  oreach  of  the  recognisance. 

In  the  record  that  was  entered  for  trial,  the  county  ef  Tork 
was  entered  in  the  margin  in  the  usual  way  of  statlnf;  a  venue. 

The  defendant  contended  that  there  was  nothing  to  warrant  the 
laying  such  venue  in  the  record,  and  the  carrying  the  case  to 
trial  in  the  county  of  Tork,  of  which  notice  had  been  given. 

The  defendant's  attorney  made  an  affidavit  that  the  cause  of 
action,  if  any,  arose  in  the  county  of  Lanark,  and  not  in  Tork 
and  Peel,  or  elsewhere  out  of  Lanark  ;  that  the  defendant  had  a 
good  defence  to  the  action  on  the  merits,  but  that  it  would  be  ne* 
cessary  for  bim  to  subpoena  three  witnesses  from  Lanark,  &c. ; 
and  should  the  proceedings  be  not  set  aside,  a  change  of  venue  to 
Lanark  was  asked. 

On  the  part  of  the  Crown  an  affidavit  was  filed,  stating  that  in 
Hav,  1859,  a  writ  of  certiorari  was  obtained  for  removing  the  re- 
cord  of  recognisance  into  the  Court  of  Queen's  Bench,  apon  which 


the  recognisance  was  returned  and  filed.  That  after  this  the  writ 
of  sci.  fa,  was  issued,  upon  which  such  proceedings  had  taken 
place  as  have  been  already  stated. 

Richards^  Q.C,^  for  defendant. 

Jffarrison,  for  the  Crown. 

The  following  authorities  were  referred  to  in  the  course  of  the 
argument.  Bunbury,  286.  237,  261  ;  Manning's  Ex.  Prac.  108, 
197,  203.  Com.  Dig.  Prerogative,  D.  85.  Attorney  0*neral  v.  Smith, 
2  Price  118.  Bex  v.  Wiblin,  2  C.  &P  10.  Philips  v.  Smifh,  2  Dowl. 
N.  S.  688.  The  King  v.  Cousins,  et  al,  Parker  64.  The  King  v. 
Justices,  West  Riding  Yorkshire,  7  A.  &  E.  883,  Bac.  Abr.  **  Surety 
to  keep  the  peace,  and  Surety  for  good  behaviour."  King*8  case, 
Cro.  Eliz.  86.     The  King  v.  Heyward  et  al,  Cro.  Car.  498. 

Robinson,  C.  J. — It  is  not  disputed  that  it  is  common  in  prac- 
tice to  plead  as  has  been  done  here  to  the  writ,  without  any  de- 
claration having  been  filed  ;  and  if  a  declaration  had  been  filed,  it 
would  have  been  a  mere  transcript  of  the  writ  and  appearance. 

Then  it  Is  clear  that  the  Crown  in  any  civil  proceeding  may 
lay  the  venue  in  any  county,  and  even  in  an  information  for  in- 
trusion, may  lay  it  in  another  county  tblm  that  in  which  the  lands 
lie. 

This  being  a  civil  proceeding  to  collect  a  debt  upon  recogni- 
zance, the  venue  not  only  might  be  properly  laid  in  the  county  of 
York,  but  would  in  any  such  case  regularly  be  laid  there,  the  re- 
cord of  the  recognisance  having  been  brought  hither  by  certiorari. 

In  proceedings  at  suit  of  the  Crown,  the  venue  is  never  changed 
at  the  instance  of  the  defendant  unless  the  Attorney  General  con- 
sent 

So  it  is  reduced  to  the  Question  whether  the  record  has  been 
unwarrantably  made  up  with  a  venue  in  the  margin  **  County  of 
Tork." 

It  cannot  be  held  to  be  unwarrantable,  I  think,  upon  the 
ground  taken  that  the  question  to  be  tried  is  the  truth  of  the 
alleged  breach,  in  other  words,  whether  an  assault  has  been  com- 
mitted, and  that  that  is  in  fact  a  criminal  trial,  and  should  be  in  the 
county  where  the  assault  19  alleged  to  have  taken  place.  The  pro- 
ceeding by  scire  facias  is  a  civil  proceeding  on  the  recognisance,  to 
collect  a  debt,  in  which  the  Crown  may  lay  the  venue  in  any  county; 
and  as  to  the  inconvenience  of  trying  the  assault  here,  that  may  or 
not  be  the  case ;  ^for  it  is  alleged  that  the  defendant  has  been 
convicted  of  anoh "assault  as  is  charged,  and  if  so,  the  conviction 
cin  be  as  easily  proved  in  one  county  as  in  another.  If,  however, 
the  party  had  not  been  yet  convicted^  and  the  fact  of  his  guilt 
were  yet  to  be  found  on  the  issue  raised  by  a  jury  on  the  sci.  fa. 
as  seems  to  liave  been  done  in  some  of  the  old  cases  reported, 
still,  1  think,  that  would  not  enable  me  to  over  rule  the  privilege 
of  the  Crown,  broadly  lain  down,  that  in  a  civil  action  the  Crown 
may  lay  the  venue  in  any  county.    (Com.  Dig.  Prerogative  D  85). 

The  only  question  then  is  whether  the  nisi  prius  record  should 
be  set  aside,  as  having  nothing  to  warrant  the  venue  stated  in  the 
margin,  vii.,  County  of  Tork,  that  is  nothing  in  the  previous  pro- 
ceedings. 

I  eannot  bold  that  the  writ  was  irregular  for  not  stating  a 
venue  in  the  margin,  and  defendant  has  pleaded  to  it  and  issue  is 
joined  ;  to  be  tried  where  ?  is  the  question  raised  by  the  defen- 
dant. 

If  is  not  alleged  in  the  writ  that  the  recognisance  has  been  re- 
moved into  this  court,  but  it  is  admitted  that  it  has  been,  and 
until  it  had  been  the  writ  of  «ei.  fa.  could  not  properly  have  issued. 

Now  the  record,  which  is  the  foundation  of  the  proceedings 
being  here,  we  must  see  that  this  is  the  proper  venue,  that 
has  been  inserted  in  the  margin  of  the  nisi  prius  record.  Is  the 
venue  so  stated  repugnant  to  or  unwarranted  by  the  previous 
proceeding,  that  is  the  writ  ?  I  incline  to  think  not.  Ist. — Be- 
cause the  writ  does  not  state,  and  need  not  state  any  county  in 
the  margin  by  way  of  venue.  2nd. — What  is  stated  in  the  body 
of  the  writ,  as  to  the  place  where  the  assault  was  committed,  does 
not  go  to  tbe  foundation  of  the  action,  which  is  the  recognizance; 
but  to  the  failure  to  observe  the  condition,  which  if  observed 
would  have  defeated  the  recognizance,  just  as  if  A.  bad  entered 
into  a  bond  to  indemnify  B.  against  any  trespasses  that  might  be 
committed  by  C.  on  land  in  a  certain  county.  If  such  condition 
were  broken  in  suing  upon  the  bond,  the  venue,  might  be  laid 
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anywhere,  notwiUisUndiug  the  cause  of  action  agoUiat  the  tres- 
paMMi%  and  tor  the  tre^pasH  would  ha«e  been  lucai. 

There  mny  be  ruom  fur  doubt  upon  the  qu.'Stioo,  bat  consider- 
ing the  Teoue  is  not  mo  tter  of  substance,  iu  such  a  case,  because 
the  crown  has  a  right  to  lay  it  in  any  county,  and  it  is  laid  in  a 
county,  in  the  record,  and  that  county  the  most  proper  one,  the 
recognisance  being  a  record  now  in  this  court,  1  am  of  opinion 
that  the  summons  should  be  discharged. — Summons  discharged. 


RlCBABD  CUTHBBUT    Y.    JORN     StRCBT,  SURTIVINa    1EXRCVT0B    OF 
THB   LAST  WILL   AND   TBSTAMBllT  OF    TlMUTBT    StKBBT. 

N<4iee  »/  Trial— Cbrnptdaiion  n/ time^OmtoUda/ed  Slaitdet  V,  C  oap.  23  J.  W. 

In  oompotiog  the  feigbt  dnjn  leqntred  for  Notlco  nf  Trtol  the  Oooimiwloo  Dfty  of 

the  Ajf*Lieii  moik  b«  uxcluded. 

(Jannary  0th,  1880.) 

This  was  an  application  to  aet  sside  the  notice  of  trial  in  this 
cause  served  on  Thursday  the  29th  December,  for  the  Toronto 
Assizes  held  on  Thursday  the  6tb  January,  1860,  on  the  ground 
that  such  notice  did  not  give  eight  days  pursuant  to  the  statute. 

The  motion  was  supported  by  Harrison  on  the  part  of  the 
defendant  and  argued  on  the  part  of  plaintiff  by  Beaty^  who 
referred  to  the  pnictice  under  ch.  1,  2nd  Geo.  IV,  sees.  22  &  Sti, 
as  ei^tabli8hing  a  rule  in  cases  life  the  present  uudt:r  precisely 
similnr  proTisions. 

Under  the  first  of  these  sections,  it  was  prorided  that,  the  first 
and  last  days  of  all  periods  of  time  limited  by  that  Act,  or 
thereafter  to  be  limited  by  any  rules  or  orders  of  Court,  for  the 
regulation  of  practice  bhould  be  inclusive  and  the  Stitb  section 
declared,  **  that  no  indictment,  information,  or  cause  whatsoever 
shall  be  tried  at  Nis'i  Priui*,  before  any  Judge  or  Ja^ttice  of  Assize, 
or  NiM  Prins  iu  any  dibtrtct  of  this  Province,  unless  notice  of  trial 
in  writing  has  be«:n  given  at  U<ut  eight  days  bffore  such  intended 
(rial. 

McLban,  J. — Under  that  Act  the  practice  certainly  did  prevail 
to  give  notice  of  trial  so  that  computing  the  day  of  service  of  the 
notice  and  the  first  day  of  the  Assizes  eight  days  would  be  made 
np,  but  1  cannot  think  that  such  a  practice  was  correct  or  sanctioned 
by  the  Statute,  and  1  am  not  at  present  aware  of  any  judicial  decision 
by  wliicb  it^is  sui<tained.  The  statute  clearly  intended  that  a  de- 
fendant at  Nit<i  Prius  should  have  at  least  eight  days  notice  of  trial 
and  the  number  of  days  ought  not  to  be  abridged  by  making  the 
first  and  last  inclusive.  It  is  I  think  also  clear  that  at  least  eight 
days  notice  were  required  to  be  given  before  an  intended  trial. 

Now  if  notice  were  given  on  a  Monday  of  an  intention  to  try  a 
caui<e  on  the  Monday  following,  the  firi^t  day  of  the  Assize,  thiit 
could  not  be  a  notice  of  eight  days  bfore  the  intended  trial  for  the 
tention  to  try  on,  the  first  day  is  manifested  and  a  party  must  be 
entit  ed  to  the  whole  of  that  day  to  make  up  the  number  of  days 
allowed  for  preparing  a  defence. 

The  Common  Law  Procedure  Act  1856,  sec  146,  made  eight 
days  notice  of  Tri*!  or  Assessment  snfiioient  in  all  cases  whether 
at  Bar  or  at  Nihi  Prius.  A  change  in  the  computation  of  time  was 
introduced  by  this  provipion  and  c<tntinued  until  the  Consolidated 
Statutes  came  into  operation  on  the  5th  of  December  last,  lip  to 
that  time  the  rule  adopted  was  to  make  the  first  day  inclusive  and 
the  last  ezclu$»ive  or  vice  versa,  and  in  the  cases  of  Vrooman  v. 
Sfttert,  2nd  U.  C  Prao.  Rep.  124  &  126,  and  Buffalo  and  Lake 
Huron  Radway  Company  v.  Brookshanks^  before  me  in  the  Practice 
Court  as  well  as  in  a  case  before  Sir  J.  B.  Robinson  in  Chambers, 
V.  Dickson,  1  U.  C  Prac.  Rep.  c66,  proceedings  were  set  aside  for 
irregularity,  becau  e  that  mode  of  computation  of  time  in  giving 
notice  of  trial  or  demanding  plea  was  departed  from.  Now  by  the 
2lst  chapter  of  the  CooNolidated  Statutes  sec.  201,  it  is  decUred 
that  eight  days  notice  of  trial  or  of  Assessment,  the  first  and  last 
days  being  inclusive  shall  be  given  and  shall  be  sufficient  in  all 
cases  whether  at  Bar,  or  at  Nisi  Prius,  or  at  the  County  Courts ; 
that  introducing  again  the  period  which  was  established  under 
the  86  section  of  2ud  Geo  IV,  ch.  1.  The  question  arising  now 
U  whether  the  first  day  of  the  Assises  can  be  reckoned  as  one  of 
the  eight  days,  and  whether  the  practice  which  formerly  prevailed 
in  that  rei^pect  shall  be  revived  and  o:>nttnued  hereafter. 

I  am  clearly  of  opinion  that  the  practice  was  wrong  and  ought 
not  to  be  again  introduced  and  in  this  opinion  1  am  confirmed  by 


the  views  of  a  number  of  my  brother  judges  with  whom  I  havo 
consulted  on  the  subject.  By  the  old  mode  of  oomputing  time 
under  ch.  1,  2nd  Geo.  IV,  it  was  in  the  power  of  a  plaintifT  to 
abridge  the  time  for  notice  of  trial,  so  as  in  fact  to  giva  little  more 
than  six  days ;  if  notioe  were  served  at  9  or  10  o'clock  at  night  on 
Monday  for  trial  on  the  Monday  following,  and  a  oause  were 
brought  on  at  too  o'clock  on  the  first  day  of  the  Assizea 
as  might  be  the  case,  very  little  more  than  six  days  time  would 
be  allowed  to  prepare  for  trial,  including  the  Sunday  before  the 
Assizes.  A  praotice  admitting  of  sueh  abuse  ouf^ht  not  I  think  to 
prevail,  and  though  in  computing  the  time,  the  first  and  la^t  days 
mu.*'t  be  inclusive,  that  must  be  taken  to  include  the  day  of  service 
and  the  day  before  the  the  Assizes  if  necessary  to  make  op  eight 
dnys  ;  so  that  in  no  case  can  the  first  day  of  the  Asnizes  be  reck- 
oned as  one  of  the  days  which  may  be  included  in  8  days  notice  of 
trial. 

The  decision  in  this  case  msy  eaase  some  inconvenience,  bat  I 
think  it  better  that  a  rule  should  be  established  by  which  every 
defendant  shall  be  entitled  to  what  the  law  intended  to  allow  him, 
viz.,  eight  days  notice,  before  a  salt  can  be  brought  to  trial  against 
him. 

On  these  grounds  I  think  the  notice  of  trial  in  this  case  must  be 
set  aside,  but  as  the  point  is  new  and  the  plaintiff's  attorney 
mifrbt  reasonably  expect  thAt  the  practice  under  the  former  act  of 
Geo  IV,  should  again  be  oontinucNd,  I  make  the snmmons  absolute 
without  costs. — Summons  absolute  without  costs. 


In  Rb  Jambs  Pbancis  v.  Jambs  Boulton. 


JtiomeyshiU^DfHvfryamd  TbantHm  l*cr^/-fMf  < 
An  Atlibrnpy  miy  be  ordered  «o  dttltvw  hid  MIIacniBit  bi»  client  ttMiQfih  the  mbm 

may  haT«  pr«*vkrady  bren  tnllj  wtUed  and  to  glw  credit  th«ai»wtth  for  all  mouiea 

riwtrlvHl  by  liliii. 
Wh«n  an  nrdrr  h«a  beim  properly  mad*  Ibr  an  atkirn^y  to  dritvar  hia  bill  and 

he  Kiakea  dafiiult  he  will  have  to  pay  th«*  rvwt  nf  «neli  order  in  any  avt  nt. 
When  aft**r  a  e'atm  hn*  bt^n  lit  tied  ihH  cll«^t  appll*^  to  have  thf  attorney '•  bill 

taxed,  and  nothinir  ia  fband  due  to  him  in  tneh  taialkm  he  will  have  to  pay 

the  oQsta  of  the  application. 

(November,  18A8.) 

This  was  a  snmmons  calling  on  Mr.  Bonlton  to  shew  oaaee  why 
he  should  not  deliver  to  applioant  bis  bill  of  costs  to  be  taxed,  and 
all  credits  for  money  received  by  him  for  applicant  within  one 
week. 

It  appeared  Mr.  Boulton  had  been  employed  by  Frapois  as  his 
attorney  in  these  salts,  one  against  Andrew  Qointon,  which  was 
settled  and  the  costs  paid  in  another,  against  Hn^h  Johnston  and 
Horatio  Johnston,  in  which  after  the  plaintiff  Francis  ancoeeded 
he  arranged  the  matter  with  the  defendants,  and  became  liable 
himself  to  settle  Mr.  Bonlton*8  costs,  and  the  third  against  one 
WatMon,  in  which  Mr.  Bonlton  oollected  upwards  of  £2o. 

The  application  related  to  these  two  last  mentioned  suits,  and 
the  object  was  to  obtain  the  bill  in  the  suit  Francis  r.  Johnston  et 
al,  in  order  to  have  it  taxed  and  to  ascertain  how  much  Francis 
ought  to  claim  in  the  suit  against  Watson. 

It  appeared  also  that  in  the  suit  against  the  Johnstons,  Francis 
had  paid  Mr.  Boulton  a  retainer  of  $10. 

One  Cool  made  an  affidavit  that  he  was  acting  anier  a  power  of 
attorney  from  Francis  in  this  matter.  In  his  affidavit  of  27th 
September  1869,  Mr.  Boulton  says,  he  has  r^^ceived  the  balance  in 
suit  of  Francis  v.  Watson,  of  £25  or  thereabouts,  which  he  is 
ready  to  account  for. 

On  27th  September,  18^9,  order  that  Mr.  Boulton  shonld  de- 
liver his  bill  of  costs  in  the  suit  Francis  v.  Johnston,  and  give  all 
credits  within  a  week  from  the  service  of  the  order.  This  order 
was  served  on  the  same  day. 

On  17th  October,  1859,  there  was  a  summons  calling  on  Mr. 
Boulton  to  shew  cause  why  he  should  not  pay  Francis  £26  16s. 
collected  by  him  from  Watson ;  and  the  costs  of  the  application. 
This  was  granted  on  an  affidavit  of  the  Sheriff  of  Halton.  that  on  a 
writ  of  execution  in  the  cause  Francis  v.  Watson,  there  was  col- 
lected £26  16j.  debt,  and  £12  18s.  costs,  taxed,  writ  and  interest 
which  money  on  the  7tb  May,  1859,  was  paid  to  Mr.  Boulton, 
and  an  affidavit  of  the  dem  nd  of  the  money  and  of  the  service  of 
the  order  for  the  delivering  of  the  bill  and  that  no  bill  had  been 
delivered. 
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On  1 8th  October,  1859,  Mr.  Boulton  filed  an  affidavit  made  by 
one  Manasset  Leeson,  that  he  Leeson  had  a  demand  against 
Francis,  due  on  a  mortgage,  that  Francis  gave  him  an  order  on 
Mr.  Boalton  for  money  collected  on  the  notes  mentioned  in  a  re- 
ceipt (produced)  20th  December,  1856,  note  of  Thomas  Fallow 
and  Joseph  Fallow,  for  £31  58.  but  to  sue  one  Wm.  Johnston  for 
a  horse,  this  note  haTing  been  giyen  on  representation  that  it  was 
good ;  also  Wm.  Watson^s  note  for  .£24  lOs.  for  collection ;  also 
Andrew  McQaenalan's  note  for  £26  53.  for  collection.  That 
Leeson  gave  the  order  to  Mr.  Boulton,  who  accepted  the  ^same, 
and  agreed  to  pay  him  the  balance  after  deducting  certain  costs 
dne  him  by  Francis,  that  he  (Leeson)  found  there  was  only  a  bal- 
ance of  some  $60  due  on  the  whole  transaction,  which  sum  he 
(Leeson^  arranged  with  Mr.  Boulton,  in  full  of  the  order  and  agree- 
ment with  Francis,  that  Francis  seems  desirous  of  getting  the 
money  into  bis  own  hands  to  his  (Leeson's)  injury,  and  that  the 
present  proceeding  is  to  his  injury,  and  contrary  to  the  agreement 
with  Francis. 

On  24tb  October,  1859,  affidayit  of  John  Cool,  that  Francis  is 
indebted  to  him  and  therefore  gare  him  a  power  of  attorney  dated 
26th  August,  1859,  to  receire  all  monies  due  to  him  by  Mr. 
Boulton,  for  collection  by  him  on  Francis'  account. 

On  28th  October,  1859,  affidayit  by  Charles  Durand,  of  Mr. 
Boulton's  admission  of  liability  to  pay  the  balance  of  the  money 
collected  from  Watson,  to  Francis,  deducting  the  costs  due  in 
Jfrancit  y.  Johntton,  the  admission  being  made  after  the  making 
of  the  order  of  29th  September  last,  and  no  allusion  being  then 
made  to  any  liability  to  pay  Leeson,  and  explaining  that  Francis 
residence  in  the  Township  of  Normanby,  in  the  County  of  Grey, 
renders  it  diffionlt  to  haye  communication  with  him. 

On  29th  October.  1859,  there  was  an  order  that  Mr.  Boulton 
should  pay  to  Francis  £26  168.  collected  from  Watson,  and  the 
ooBta  of  the  application  subject  to  any  deduction  for  the  bill  of 
costs  ordered  by  the  order  of  28th  September  last,  to  be  taxed 
proyided  Mr.  Boulton  within  three  days  from  the  date  (29th  Oct.,) 
renderd  and  tax  his  bill. 

On  let  Noyember,  1859,  affidayit  of  Mr.  Bonlton,  that  when 
Durand  first  applied  to  him  in  this  matter,  he  tpld  him  Francis 
had  giyen  Leeson  an  order  for  the  balance  due  him.  That  at  the 
time  of  the  first  application  he  did  not  recollect  that  he  (Mr. 
Bonlton)  had  accepted  that  order.  That  on  seeing  Leeson  he  (Mr. 
Boulton)  arranged  the  amount  due  to  Francis,  as  sworn  to  by 
Leeson.  That  he  was  engaged  at  the  assizes,  when  the  case  came 
on  and  the  order  of  29th  October,  was  made. 

Od  the  application  of  Mr.  Boulton,  Mr.  Justice  Bums  rescinded 
the  order  of  29th  October,  leaying  both  parties  to  procure  further 
affidavits. 

On  14th  Noyember,  1858,  affidavit  of  Alexander  F.  Soott,  that 
George  Wright,  holds  a  mortgage  on  a  lot  of  land  in  Brampton, 
giyen  by  Alexander  A.  Anderson  et  ux  to  secure  £93  93.  lOd. 
with  interest  That  Anderson  had  bought  the  lot  of  one  Elliott, 
and  gave  a  mortgage  to  him,  and  then  Francis  bought  of  Ander- 
son, subject  to  the  said  mortgages  that  he  (Scott)  was  not  aware 
that  Manasset  Leeson,  has  or  had  any  claim  on  the  lot  or  the 
mortgage.  That  on  the  22nd  April,  1858,  £53  4s.  8d.  was  paid 
on  the  mortgage  to  Wright,  to  Mr.  Scott  by  Francis,  and  was 
endorsed  thereon,  and  that  no  other  payment  was  made. 

On  17th  Noyembec,  1859,  affidayit  of  Manasset  Leeson,  that  he 
yras  paid  the  balance  due  Francis,  by  Mr.  Boulton,  being  $60  by 
the  transfer  of  a  note  of  one  Thomas  Donaldson,  for  that  sum, 
irhich  he  knew  to  be  good  for  the  amount,  and  has  giyen  credit 
to  Francis  for  the  amount  on  a  bill  due  by  Francis,  on  mortgage 
which  he  was  to  pay  on  a  lot  of  land,  which  he  had  agreed  to  dis- 
charge from  incumbrances,  and  which  he  had  sold  to  Leeson. 
That  he  gave  the  writing  from  Francis  to  Mr.  Boulton,  as  well  as 
the  original  receipt  of  Mr.  Boulton,  when  he  settled  the  same  with 
him.* 

On  19th  Noy.  1859,  affidayit  of  Mr.  Boulton,  that  this  order  was 
an  open  letter  from  Francis,  and  handed  to  him  by  Leeson,  when 
he  produced  **my  receipt  to  said  Francis  last  spring,  as  I  think," 


*  Tldi  order  or  writing  by  FiMielfl  on  Ur.  Boulton,  in  Ikvor  of  Leoioo,  wu  not 


that  this  open  letter  was  lost  haying  been  treated  as  unimportant 
when  Leeson  delivered  up  Mr.  Boulton^s  receipt. 

DaAPBB,  0.  J. — In  the  absence  of  any  affidavit  from  Francis  to 
the  contrary,  I  must  presume  that  he  did  give  Leeson  such  an  order 
or  open  letter. 

It  would  have  been  much  more  satisfactory  if  it  had  been  dis- 
tinctly stated  when  this  order  was  delivered  to  Mr.  Boulton; 
Leeson  says  nothing  as  to  the  time,  Mr.  Boulton  only  says  it  was 
last  spring,  <u  he  thinks.  It  would  also  have  been  satisfactory  to 
know  when  the  arrangement  between  Leeson  and  Mr.  Boulton, 
and  the  transfer  of  Donaldson's  note  took  place.  It  might  have 
been  stated  whether  it  was  before  or  after  the  24th  September 
last.  Any  such  arrangement  after  that  summons,  would  be  open 
to  a  very  different  construction,  as  to  motives  from  what  it  might 
receive  if  made  before.  But  the  balance  between  £26  16s.  col- 
lected as  debt  from  Watson,  with  subsequent  interest  from  the  date 
of  the  endorsement  on  the  execution,  and  the  payment  to  the 
Sheriff;  and  the  sum  due  Mr.  Boulton,  for  costs  in  the  suit  agaiuBt 
Johnston,  has  not  yet  been  ascertained. 

I  gather  from  the  affidavit  of  Leeson,  and  Mr.  Boulton,  that  it 
is  intended  to  be  urged  that  Leeson  settled  the  balance  at  $60. 
And  therefore  Francis  is  concluded.  I  see  no  authority  for  Leeson 
to  do  more  than  obtain  from  Mr.  Boulton  the  sum  due  by  him  to 
Francis,  but  not  to  compromise  or  give  up  any  part  of  Francis's 
claim  whatever  it  might  be.  Therefore  this  payment  to  Leeson, 
if  good  in  other  respects,  does  not  conclude  Francis. 

I  therefore,  1st  Order  that  Mr.  Boulton  render  his  bill  in  pur- 
suance of  the  order  of  27th  September  last,  giving  credit  for  tho 
full  sum  of  debt  and  interest,  received  by  him  in  the  suit  of  Franc  U 
v.  Waieon,  within  a  week,  and  that  as  he  is  in  default  in  not  having 
obeyed  that  order  he  pay  the  costs  thereof. 

2nd.  I  order  that  such  bill  be  taxed,  and  that  if  there  is  a  bal- 
ance after  allowing  to  Mr.  Boulton,  the  amount  of  that  bill  and 
the  $60  paid  to  Leeson,  that  he  do  within  a  week  after  such  tax- 
ation and  demand  of  such  balance,  pay  the  same  and  the  costs  of 
this  application  to  Francis  or  his  lawful  attorney. 

Srd.  That  Mr.  Boulton  do  within  one  week  produce  an  affidavit 
shewing  whether  the  arrangement  with  Leeson,  and  transfer  of 
Donaldson's  note  was  before  or  after  the  summons  of  24th  Septem- 
ber, 1859.  If  before, — and  if  there  be  no  balance  due  Francis  as 
stated  in  the  preceding  paragraph  then  the  summons  to  be  dis- 
charged with  costs. 


CoxMSBCiAL  Bank  or  Canada,  t.  Lei  and  McCulloch. 

Jstue  Book— Notice  of  tria^Jmgtdariijf — Setting  asidt, 

A  defendant  who  files  one  plea,  and  by  mistake  serves  a  diflerent  one.  cannot  be 
heard  to  object  to  the  bene  book,  on  the  ground  Uiat  ic  does  not  contain  a  true 
copy  of  the  plea  filed. 

Notice  of  trial  in  and  "  ibr  the  Oountr  of  York,"  and  nni  **  United  Oonntiea  of 
York  and  PeeV'  is  a  man  irreguUrity  which  may  be  waived. 

Dbapkr,  C.  J. — ^This  is  an  application  to  set  aside  the  notice  of 
trial,  for  irregularity. 

The  defencknt,  by  a  mistake  which  was  explained  (though  not 
on  affidayit),  filed  a  plea  at  London,  and  seryed  a  different  plea  on 
the  agent  of  the  plaintiffs'  attorney  at  Toronto.  The  defendants 
attorney  resides  at  Stratford.  He  employed  an  agent  at  London 
to  file  appearance  there,  as  the  writ  was  issued  from  the  office 
there,  but  instructed  (in  order  to  throw  the  plaintiffs  oyer  the 
Winter  Assises)  that  agent  not  to  accept  senrice  of  any  papers. 

In  consequence,  the  plaintiffs'  attorney  sent  a  message  specially 
to  Stratford,  and  seryed  his  declaration.  In  the  same  spirit,  the 
defendants'  attorney  employed  the  same  agent  to  file  a  plea  in 
London,  but  instructed  that  agent  not  to  serye  a  copy  on  the 
plaintiffs'  attorney,  who  resides  in  London,  and  whose  clerk  was 
present  when  the  plea  was  filed.  He  sends  a  copy  to  serye  on 
the  agent  of  the  plasntiffs'  attorney  in  Toronto.  The  plaintiffs' 
attorney,  without  waiting  to  be  seryed,  makes  up  his  issue  book, 
and  ft*om  the  declaration,  and  from  the  plea  alreody  filed,  and  im- 
metUately  sends  to  Stratford  to  haye  the  joinder  of  the  issue, 
issue  book,  and  the  notice  of  trial,  seryed  on  defendants'  attorney, 
all  which  was  done.  It  is  now  objected  that  the  issue  book  is  ir- 
regular, because  it  was  senred  before  a  copy  of  the  plea  was  seryed. 
On  examining  the  papers,  it  appears  that  a  copy  of  the  plea  filed, 
neyer  was  seryed  at  ^L    As  I  understood  the  explanation  offered 
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on  behalf  of  the  defendmits*  attorney,  the  o)erk  of  his  agent  At 
London,  niiilAid  or  lost  the  plea  sent  to  him,  and  undersUiDding  it 
to  be  one  of  pay  in  en  t,  drew  ap  And  filed  a  com  uoa  pieA  of  puj- 
ment,  m  appears  on  the  issue  book.  But  the  plea  intended  to  be 
filed,  was  oulj  pleaded  to  part  of  the  cause  of  action,  and  the  copy 
serred  in  Toronto,  no  doobt  a  true  copy  of  that  sent  to  London  to 
be  filed,  was  a  copy  of  the  one  filed.  Misted  by  this,  the  defend- 
ants* attorney  has  made  a  sUitement  in  his  affidavit  which  is  un- 
true, for  he  asserts  that  a  true  copy  of  the  plea  filed  is  annexed 
to  his  affilaTit,  which  is  not  the  case,  and  the  suniraonii  was 
granted  among  other  objections,  because  the  issae  book  did  not 
contain  a  copy  of  the  plea. 

I(  is  obvious  that  this  is  a  mere  error,  but  ft  is  unpleasant  to  swear 
to  an  untruth  even  inadvertent'y,  and  in  this  in>tance,  it  ought  to 
be  the  more  unpleasant,  because  it  arises  from  attempting  what  I 
must  characterize  as  a  disingeniou <  and  shuffltnir  practice,  in  order 
unfairly  to  throw  the  plaintiffs  over  the  Winter  Assises.  This 
objection  was,  of  course,  abandoned,  when  the  explanation  was 
given,  and  I  have  no  difficulty  in  overruling  the  other,  namely, 
tbnt  the  issue  book  was  made  up  and  served  with  notice  of  trisl, 
before  the  plea  was  delivered.  There  was  no  regular  delivering 
of  the  plea  at  all,  and  in  effi^t,  the  defendants  seek  to  derive  an 
advantage  from  their  own  irregular  proceeding.  I  think  the  plain- 
tiffs might  waive  service  of  a  copy  of  the  plea,  upon  the  principle 
Qailihet  potett  rentmiare  juri  pro  it  introdueto,  and  that  the  pro- 
ceecling  was  regular. 

It  is  further  objected,  that  the  notice  of  trial  is  wrong,  became 
it  takes  no  notice  of  the  defendant  Lee,  who  has  suffered  judgment 
to  go  by  default  Lee  is  sued  as  maker.  And  McCuUoch  as  en- 
dorser, and  I  do  not  see  on  what  ground  McCulloch  can  claim  to 
regulate  the  plaiotiff:i'  proceedings  against  Lee,  though  they  are 
Joined  in  the  same  action. 

Then  the  notice  of  trial  is  objected  to,  because  it  Is  thus  worded, 
after  the  Court  and  cause,  **  Take  notice  of  trial  in  this  cause,  for 
the  next  Assizes,  to  be  holden  at  the  City  of  Toronto,  in  and  for 
the  County  of  York,  on  the  fifth  day  of  January,  A.  D.  1860. 
Tours,  &c.*'  The  objection  is,  that  the  Assizes  are  held  in  and  for 
the  United  Counting  of  York  and  Peel. 

It  appears  that  this  notice  was  nerved  at  the  same  time  as  the 
issue  book,  in  which  the  venue  in  the  margin  is  correctly  laid. 
The  cause  is  properiy  intitled,  and  I  think  it  cannot  be  snid  the  de- 
fendanta'  attorney  was  or  could  be  misled,  and  his  affidarit  sets 
up  no  such  a  pretence.  It  unequivocally  informs  him,  the  plain- 
tiff:i  will  proceed  to  trial  at  a  certain  time,  viz.,  the  6lh  January, 
1860 ;  and  at  a  certain  place,  viz.,  the  City  of  Toronto,  which  is 
in  the  County  of  York.  I  think  the  notice  would  have  been  good, 
if  the  words  **  in  and  for  the  County  of  York,"  were  left  out,  and 
therefore  am  not  disposed  to  hold  that  their  insertion  can  vitiate. 

Just  at  the  close  of  my  hearing  the  parties,  it  wss  suggested 
that  there  was  another  irregularity,  namely,  that  the  record  had 
been  entered  for  trial  pending  this  summons,  which  operated  to 
stay  the  proceedings,  and  I  was  asked  to  consider  that  point  also. 
At  first  I  was  disposed  to  do  ao.  But  the  parties  seem  to  me  to 
differ  somewh'it  as  to  the  enlargraent  of  the  summons.  The 
minute  of  enlargment  signed  by  my  brother  Hagarty,  seems  open 
to  the  constrnotion  that  auch  objection  comes  too  late.  I  shall 
therefore  leave  it  to  be  moved,  if  the  defendants*  attorney  thinks 
fit  to  do  so.  Possibly  he  may  consider  that  it  will  be  quite  as 
creditable  to  himself,  after  all  that  has  appeared  in  this  matter, 
not  to  bring  up  a  doubtful  question,  for  it  the  enlargment  was  at 
bis  instance,  and  the  conditions  of  it  for  his  advantage,  be  is  not 
very  likely  to  succeed. 

At  all  events,  I  think  it  better  to  dispose  of  this  summons  aa  it 
stands,  and  I  have  no  hesitation  in  discharging  it  with  cosU. 


ENERAL    CORRESPONDENCE 


Hamilton*  January  3,  1859. 
To  TBI  Editors  of  mm  Law  Journal. 
Municipal  Law— Disqualification. 
A  question  ngiUtee  this  City,  as  I  presume  it  vill  other 
pUoefl,  i.  €.,  whether,  or  not.  a  per«>ii  holding  a  license  from 


or  under  a  Corp<iration,  by  himself  or  partner,  other  than  a 
S;i!oon  or  Innkeeper,  can  be  comidered  duly  qualified  ander 
our  Statute,  for  the  office  of  Alderman  or  Coanoilman  f 

It  is  thought  strange  here,  that  such  classes  are  permitted 

to  enter  our  Coaneil,  for  we  have  invariably  found  them  to 

legislate  for  their  own  interests.    Of  coorse  they  hare  a  yoice 

and  a  rote  in  fixing  the  amount  of  their  own  licensee,  and  may 

benefit  themselves  in  many  other  ways.    I  could  gire  you 

instances,  bat  do  not  wish  to  be  personal.    Your  answer  to 

the  above  question,  will  suit  all  the  purposes  of  my  enquiry, 

and  may  be  of  use  lo  more  than  one  place  or  person  in  the 

Province. 

Yours  Ac., 

"  SCRDTBNS.'' 


[It  is  impossible  for  ns  to  answer  the  question  pat  by  oar 
correspondent,  without  understanding  more  fully  than  he  ex- 
plains, the  nature  of  the  license  to  which  he  refers.  Some 
licenses  from  a  Municipal  Corporation,  are  in  the  nature  of 
contracts  or  dependent  upon  eontmcts.  A  person  holding  such 
a  license,  would  be  disqualified  as  "  baring  by  himself  or  his 
partner,  an  interest  in  a  contract  with  the  Corporation." — 
Eds.  L.  J.] 


EX.  C. 


COMMON  LAW. 
BiOKH  T.  Paoi  Aim  Awtnwm, 


Jun€  2\it. 


SaU  of  $9od9 — MertamtiU  eoniruti^  eomifrutiwn  of—^^^Orm^  lem 
numbtr  ikmt  map  orrtM" — Bmlm  of  kidm. 

The  plaintiir  sold  to  the  defendants  certain  bales  of  hides  des- 
cribed in  the  contract  as — 
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100  bales  oontalttiag  15,600  lbs. 
15        •«  "  2,810  •• 


(or  any  less  number  that  tnay  arrire.)  East  India  hides  said  to 
bo  very  good  Patna,  shipped  per  ''Ontario"  Calcutta  to  Hamburg, 
and  to  be  delivered  at  lljd  per  lb.  round,  but  the  wrappers  to  be 
charged  at  8d  per  lb-  The  t>ales  were  formed  of  hides  wrapped  up 
in  hides.  The  ship  and  cargo  having  met  with  sea  damage,  the 
master  put  back  to  Calcutta  and  eighteen  of  the  bales  in  question 
which  had  been  damiged  were  sold,  the  remaining  ninety  seven 
arrived  at  the  port  of  discharge,  but  the  defendants  refused  to 
accept  them. 

In  an  action  fbr  not  accepting. 

Held,  (affirming  the  judgment  of  the  Common  Pleas),  that  the 
words  "or  any  less  number  that  may  arrive,"  applied  equally  to  the 
number  of  bales  and  to  tbe  number  of  hides,  and  therefore  that 
the  defendants  were  liable  though  the  number  of  bales  tendered 
was  short  of  the  premse  number  mentioned  in  the  contract. 


Q.B. 


Brunsdoh  ▼.  Allard. 


June  9tk, 


Attomey*$  lien  for  eottt^Ri^ht  of  (he  partiet  to  eompromite. 

If  the  parties  to  an  action  enter  into  a  compromise,  the  effect 
of  which  is  to  deprive  the  plaintiff's  attorney  of  his  lien  for  costs, 
the  court  will  not  set  it  aside,  unless  it  be  collustvely  entered 
into  with  the  express  object  of  defeating  the  attorney's  lien. 

Semble,  that  if  a  case  for  tbe  interference  of  the  court  be  made 
out,  the  proper  wsy  of  proceeding  is  to  apply  to  the  court  to  com- 
pel the  defendant  to  pay  the  attorney  his  costs. 


I860.] 
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EX.  C. 


Jackso!!  and  Anothcb  t.  Fostbr.       June  ISth. 


IfUuranM — Condition  thai  life  policy  ahall  be  void  in  the  event  of 

euieide,  unlets  third  party  have  acquired  a  bond  fide  interett/or  valuable 

eontideralion — Attsi^ment  by  operation  of  law — Bankruptcy* 

B  a  merchant  at  Valparaiso,  insared  his  life  in  England  undctf 
ft  policy  Bttbject  to  this  condition  : — This  policy  will  be  Toid  if  the 
life  assured  die  by  his  own  hands  or  Uie  hands  of  justice  by  duelling 
or  suicide,  bnt  if  any  tbird  psrty  have  acquired  a  bon&fide  interest 
therein  by  assignment  or  by  legal  or  equitable  Hen  for  a  Taluable 
consideration  or  as  security  for  money,  the  assurance  theraby  ef- 
fected shall  nevertheless  to  the  extent  of  such  interest  be  valid  and 
of  full  effect.  On  the  0th  of  July  1856,  while  the  policy  was  run- 
ning, B  became  bankrupt  and  according  to  the  law  of  Va1paisi»o 
his  property  became  vested  by  operation  of  law  in  the  escribano  or 
notary  of  the  Consulado  Court.  On  the  14th  July  B  committed 
suicide.  On  the  16th  July  a  meeting  of  creditors  was  held  and  the 
p]aintiffs  were  appointed  assignees,  upon  which  the  property  of  B 
became  rested  in  them. 

Action  baring  been  brought  to  recorer  the  amonnt  insured. 

Held,  (affirming  the  judgment  of  the  Queen's  Bench,)  thst  the 
plaintiffs  were  not  entitled  to  recover  as  they  were  not  such  third 
parties  as  the  exception  in  the  condition  was  intended  to  refer  to. 

CooKBVRK,  C.  J. — The  bankmpta  assignees  are  not  a  third 
party,  they  only  represent  the  bankrupt's  estate  as  it  was  at  the 
time  of  bankmptoy  and  not  the  interest  of  a  third  party. 


Caktxb  y.  C&ick. 


May^  7. 

Warranty — Sale  of  goods — Repretmtation. 

Where  the  plaintiff  hearing  from  a  third  person  (hat  the  defend- 
ant had  some  sef  d  barley  for  sale,  went  to  him  and  saw  a  sample 
of  it,  and  upon  the  defendant  saying,  **  it  is  rery  good,  or  else  I 
would  not  sell  it  to  you,"  the  defendant's  clerk  at  the  same  time 
irriting  to  the  vendor  of  the  defendant  in  the  plaintiffs  presence, 
in  these  words,  **  I  shall  be  glad  to  know  what  sort  it  is,  as  it  would 
do  rery  well  for  seed,"  bought  sixty-six  quartera  of  it,  and  it 
turned  out  to  be  barley  of  an  inferior  kind,  not  usually  grown. 

Held,  that  these  representations  did  not  amount  to  a  warranty 
that  the  barley  was  of  sc^y  particular  kind. 


EX.      CoxBBTT  T.  Thb  Qehkbal  Steam  Natioation  Co.  Jfoy,  8. 

Coeti-^Coumty  Courts  Act — Concurrent  jurisdiclun^^DweUiny  by 

Corporation, 

A  Corporation  does  not  dwell,  within  the  meaning  of  the  12Sth 
section  9  ft  10  Vic,  c.  95,  at  a  place  other  than  their  chief  office, 
where  they  carry  on  business  by  means  of  an  agent  merely. 


EX. 


C0B5I8H  T.  AbINQTOV. 


April,  29. 


Evidence — Estopped  by  conduct — Interference  from  silence* 

Plaintiff's  foreman  sold  goods  of  his  master  to  the  defbndant, 
representing  when  he  sold  them  that  he  was  dealing  on  his  own 
account,  and  selling  the  goods  as  principal.  The  sales  were  entered 
in  the  plaintiff's  books  as  made  to  the  defendant,  and  inroices  were 
sent  by  the  plaintiff  to  the  defendant,  in  which  the  defendant  was 
charged  with  the  goods  to  the  plaintiff.  The  foreman  explained  to 
the  defeodant  that  it  was  done  by  mistake,  as  he,  the  foreman  and 
not  the  defendant,  ought  to  bare  been  charged  in  the  invoice,  and 
the  defendant  gave  the  foreman  bills  for  the  value  of  the  goods, 
and  afterwards  settled  the  amount  on  account  with  him. 

Held,  that  the  plaintiff  was  entitled  to  recover  the  price  of  the 
goods  in  an  action  for  goods  sold  and  delircred,  on  the  ground  that 
the  defendant  had,  as  found  by  the  jury,  so  conducted  himself  as 
natnrally  to  induce  a  belief  in  the  plaintifTs  mind  that  the  defend- 
Ant  was  purchasing  the  goods  of  him. 


Q.  B. 


Fbarcis  -v.  Hawkbslbt.  May^  80. 

Statute  of  limitation — Aeknowledpment  in  writing. 

A  part^  chargeable  with  a  debt  wrote  a  letter,  wherein  he  states 
an  account,  making  the  debt  one  of  the  items  against  himself,  and 


claiming  a  balance  in  his  own  favor,  and  offered  to  make  an  ar- 
rangemtut  which  whs  not  acceded  to. 

jffeld,  that  the  letter  was  not  an  acknowledgment  within  Lord 
Tenterden's  Act 


C.  P. 


Ann  Lecaan  ▼.  Eibkhan. 


April,  21. 


Promissory  note — Effect  of  putting  name  on  bach  of  note  by  perton, 
other  than  by  payee  or  indorsee — Notice  of  dishonor —  Waiter  of. 

A  being  indebted  to  B  makes  a  promissory  note,  payable  to  the 
order  of  B,  which  B  agrees  to  take  on  having  0*8  name  endoreed 
by  C  on  the  back  of  the  note.  Thereupon,  and  before  any  endorse- 
ment by  B,  C  writes  his  name  on  the  back  of  the  nute.  This, 
alone  does  not  amount  to  an  authority  to  B  the  payee,  to  put  Lis 
name  on  the  back  of  tlte  note  abore  C's  name,  hO  as  to  coustituto 
G  an  indorsee,  and  so  liable  as  a  second  indor^er. 

QiUBrtf..-What  would  the  effect  hare  been  if  C  had  girea  each 
authority  expressly. 


Q.  B. 


Macdonald  bt  al.,  t.  Longboltob 


May,  27. 


Written  contract — Evidence  to  apply — Effect  of  that  evidence-^ 

ExCrSS. 

The  defendant,  a  wool  buyer,  purchased  of  the  defendants,  sheep- 
formera,  a  quantity  of  wool  described  simply  as  **  your  wool  "  A 
previous  conversation  bad  taken  place  between  the  parues  in  which 
the  plaintiff  had  stated  that  beside  their  own  clip  of  wool,  they  had 
purchased  the  clips  of  four  or  five  neighbouring  farmers  whose 
names  were  specified,  and  that  altogether  the  quantity  amounted 
to  **  2300  stones,  a  hundred  stones  more  or  less." 

Held^  in  an  action  against  the  defendanta  for  not  accepting  the 
wool,  that  evidence  of  this  conversation  was  admissible  to  explain 
what  was  meant  by  the  term  "  your  wool." 

Held  also,  per  Campbell,  C.  J.,  and  Eblb,  J., — that  this  convert 
sation  was  not  thereby  made  a  part  of  the  contract  so  that  the 
quantity  specified  became  an  ingredient  in  the  contract  and  that 
the  contract  was  performed  by  the  plaintiffs  sending  all  the  wool 
which  they  then  had  amounting  to  2,505  stones. 

Wiohtmab.  J., — dfssentiente. 

SembU,  per  Eblb,  J., — that  even  if  the  quantity  mentioned  was 
a  part  of  the  oontract  that  it  was  a  question  for  the  jury  whether 
or  not  the  excess  was  unreasonable. 


EX. 


Pbxcb  v.  Worwood. 


Apnl  80 


Ejectment — Forfeiture—' Waiver    of  forfeiture — Payment  of  rent — 
Evidence  qfbYeaeh  of  covenant  to  insure — Evidence  of  insufficient 

distress. 

A  tenant  admitted  twice  before  the  commencement  of  an  action 
of  ejectment,  under  a  condition  for  re-entry  on  failure  to  keep  the 
premises  insured,  that  he  had  not  insured  the  premises.  The  last 
admission  was  about  a  month  before  the  action  was  brought,  and 
he  then  said  he  did  not  insure  for  want  of  money.  The  day  pre- 
vious to  the  bringing  of  the  action,  the  landlord  received  rent  from 
an  under  tenant. 

Held,  that  there  was  evidence  that  the  premises  were  uninsured 
after  the  receipt  of  the  rant. 

Semble,  that  the  receipt  of  the  rant  was  no  waiver  of  the  pra- 
vioos  forfeiture. 

Evidence  of  a  search  of  the  ground  floor  only,  whera  there  ara 
rooms  in  an  upper  floor  is  not  sufficient  for  the  purpose  of  Hhowing 
that  their  ara  uot  goods  on  the  premises  sufficient  to  satisfy  ai  rears 
of  rent 

EX.  Wbioht  v.  Mills.  May  12. 

PraeticC'^Signing Judgment  after  diath  of  defendant  on  the  same  day. 

Where  judgment  was  signed  on  the  s^me  day  that  the  defendant 
died,  the  defendant  dying  at  half  past  nine  in  the  morning,  and 
the  judgment  being  signeid  at  eleven,  the  hour  at  which  tho  office 
opened. 

Held,  on  the  authority  of  Regina  v.  Edwards,  9  Ex.  82,  that  the 
«gning  judgment  being  a  jadkiial  act  took  pracedence  of  all  other 
acts  done  on  the  same  day,  and  was  valid. 
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C.  p.  May,  11,  26. 

Mabsiiall  t.  The  Bishop  or  Exetek  and  another. 

Common  Law  Procedure  Act  1852,  $tct,  80,  am^Sl. 

Sections  80  and  81  of  the  Common  Law  Procedure  Act  1862, 
apply  to  pleadings  in  Quart  impedit. 


L.C. 


June  1. 


CaoucH  T.  Waller. 

Separation  deed — Public  policy, 

A  deed  of  separation  and  a  deed  of  settlement  were  executed  in 
pursuance  of  an  award.  The  former  contained  some  proTisioDS  as 
to  the  custody  of  the  children,  contrary  to  public  policy,  and  the 
master  of  the  rolls  being  of  opinion  that  both  de^s  constituted 
one  transaction,  held  both  void. 

On  appeal,  Seld,  that  though  both  sprang  out  of  the  same  cir- 
cumstances, and  were  executed  in  pursuance  of  the  same  award, 
the  deed  of  settlement  was  independent  and  that  an  annuity  under 
it  was  absolutely  payable. 

CHANCERY. 
V.  C.  S.  I5  RR  Qroyr'b  Trusts.  June  4. 

WiU — Construction — Oi/t  of  annuity  for  separati  ute, 

A  testator  by  his  will  requested  his  executors  to  inrest  in  Got- 
ernment  securities  sufficient  money  in  their  names  to  produce  £40 
a  year  and  pay  the  same  quarterly,  to  A  for  her  separate  use, 
without  power  of  anticipation. 

Heldy  that  A.  was  not  entitled  to  have  the  corpus  of  the  fund 
producing  the  annuity  transferred  to  her. 


June  4. 


V.  C.  In  rx  Marsdxr's  Trusts. 

Power — Fraudulent  execution — Married  women. 

Where  a  discretionary  power  giren  to  a  married  woman  to  ap- 
point among  her  children,  is  executed  by  appointing  the  whole  to 
one,  and  there  is  eridence  to  prove  that  such  appointment  was 
made  upon  the  arrangement  that  such  child  should  hand  over 
half  the  sum  appointed  to  her  father,  and  give  him  a  life-in- 
terest in  the  remainder ;  such  appointment  is  void  as  a  fraud  on 
the  power,  although  the  arrangement  is  never  communicated  to 
the  appointee. 

Where  an  appointment  is  valid  on  the  face  of  it,  if  it  can  be 
proved  that  the  exercise  of  the  power  is  not  an  honest  one,  but 
tending  to  defeat  the  object,  the  Court  will  declare  it  to  be  void  as 
a  fraud  upon  the  power. 

Where  an  appointment  is  in  fraud  of  a  power,  there  is  an  Im- 
portant distinction  between  the  case  of  defeating  the  objects  of  the 
power  and  those  to  take  in  failure  of  those  objects. 


REVIEW. 


Thb  Lowxr  Canada  Law  Alkanac  vor  1860.  Compiled  by 
George  Futvoye,  Advocate.  Printed  and  published  by 
authority,  by  John  Loyell,  Montreal.    Price,  28.  6d. 

This  appears  to  us  to  be  a  very  useful  compilation,  and  fur- 
nished at  a  moderate  price.  It  is  something  similar  to  the 
Sheet  Almanac  which  we  issue  yearly  for  Upper  Canada. 

The  Law  Almanac  for  Lower  Canada  is  printed  and  pub- 
lished **  by  authority."  What  does  this  mean  ?  It  cannot 
mean  that  either  Mr.  Futvoye  or  Mr.  Lovell  require  the  per- 
mission of  Oovernment,  the  one  to  compile  or  the  other  to 
publish  the  Sheet  Almanac.  We  are  sufficiently  rebellious  to 
publish  a  Law  Sheet  Abnanac  for  Upper  Canada  without  any 
such  permission. 

We  fancy  the  expression,  "by  authority,^'  must  have  a 
different  meaning.  Is  it  that  the  Government  aids  with  money 
the  Lower  Canadapublication ?  If  so,  why  the  charge  of 
2s.  6d.  per  copy  ?  We  presume  the  Government  has  no  desire 
to  make  a  profit  on  snob  a  ponj  entorprize. 


We  have  heard  that  the  Government  aid  the  Lower  Canada 
Law  Reports,  and  it  is  not  improbable  that  the  Lower  Canada 
Sheet  Almanac  receives  some  substantial  crumbs  of  comfurt. 
If  this  surmise  be  correct,  we  find  no  fault  with  the  Govern- 
ment for  its  connexion  with  these  legal  publications.  We 
think  it  the  duty  of  Government  to  succor  publications  of  the 
kind,  but  think  also  that  kindred  publications  in  Upper  Canada 
should  not  be  neglected. 

It  is  admitted  everywhere  that  the  U.  C,  Law  Journal  baa 
done  more  to  extend  the  usefulness  of  local  courts,  than  any 
other  influence  at  work  in  Upper  Canada ;  and  yet  we  have 
never  yet  received  one  sixpence  of  Government  aid. 

Thi  Atlantic  Monthly.    Boston :  Ticknor  ft  Fields. 

The  number  for  February,  just  received,  contains  the  fol- 
lowing:— Counting  and  Measuring;  My  Last  Love;  A  Shet- 
land Shawl;  Riba  de  Roma;  The  Amber  Gods;  The  Poeto' 
Friends;  The  Memorial  of  A.  B.;  Some  Account  of  a  Visionary ; 
The  Truce  of  Piscatagua;  The  Maroons  of  Jamaica;  The 
Professor's  Story ;  Mexico. 

The  article,    "Counting  and  Measuring,"  is  deservedly 

S laced  first  in  the  number.  It  is  both  learns  and  interesting. 
»oth  counting  and  measuring  are  arts,  and  the  rradual  im» 
provement  of  the  arts,  as  the  mind  of  man  expanded,  is  bnuiti- 
fully  described.  This  paper  is  evidently  the  production  of  a 
scholar.  Of  the  light  articles,  we  have  perused  '*  My  Last 
Love  "  and  '*  Some  Account  of  a  Visionary ."  Both  are  well 
written,  and  well  worth  reading.  Other  papers  in  the  same 
number  we  have  no  doubt  are  as  much  so,  but  we  have  not 
had  leisure  to  read  them. 


Godit's  LAnr's  Book.    Philadelphia :  Louis  A.  Godey. 

In  this,  as  in  each  number,  oar  fair  friends  will  find  mnoh 
to  instruct — much  to  delight.  Lessons  are  given  both  as  to 
*' the  ornamental''  and  "useful'' 


APPOINTMENTS  TO   OFFIOEj  &e. 

JUDQB. 

JOHN  BOTD,  of  the  City  of  Toronto,  Ibqoira.  Barrlstor  at  Lftw,  to  be  Joabr 
Jadge  of  the  Oounty  Oourt.  in  and  ftir  tiM  United  Ooantiae  of  York  and  ^eL— 
(Gaeetted  17ih  December,  1859.) 

RBOISTRASa 

The  Honorable  OKOROE  STRANGE  BOULTOV,  to  be  Regtetiar  ftr  the  Weat 
Riding  of  Northamberland— (Gftsetted  10th  December.  1850.) 

JOHN  M.  GROVBR,  l>qalre,  to  be  Registrar  for  the  Xaet  Riding  of  Northomber- 
land.— <GaMtted  10th  Doeem5er,  1859.) 

GEORGE  0.  WARD,  Eeqnlre,  to  be  Begletrar  tbt  the  East  Riding  of  Dorbam. 

ROBERT  ARMOUR,  Biqalre,  to  be  Registrar  for  the  West  Riding  of  Dnrham. 

JAMES  BELL,  Ssqnlre,  to  be  Registrar  ibr  tba  South  Riding  of  Lanark. 

ORMOND  JONES,  Bsqatre*  to  be  Registrar  ibr  tha  North  Riding  of  lAnark.— 
(Gasetted  10th  December,  1859.) 

00BONBR8. 

WILLIAM  CREELM  AN,  Hsgnlre,  Assooiate  Coroner  for  the  City  of  Toronto.— 
(Gaxetted  10th  December,  1859.) 

DANIEL  YOUNG,  Eeqnlra,  M.  D.»  AvodateOoroner.Oonntyof  Baithigi.— (Oft* 
lotted,  leth  Deeembdk',  1850.) 

NOTARIES  PUBLIC. 

HUSON  WILLIAM  MUNRO  MURRAY,  of  TVxronto,  Esqnbw,  Barrister  at  law, 
to  be  a  Notary  Public  in  Upper  Osnada,— (Gaxetted  10th  December,  1850.) 

WILUAM  HENRY  WILKINSON,  of  Napanee,  Bsqnire,  Attoraer  at  Law,  to  U 
a  Notary  PaUlc  in  Upper  Canada.— (Gasetted  lOth  December,  1859.) 

JOHN  WILLIAM  DUNKLEE,  of  Clifton,  Eeqiiln,  to  be  a  Notary  Pablie  in  Up. 
per  Canada.— (Gasetted  17th  December,  1859.) 

JAMES  R.  COTTER,  of  DnnnTiUe,  Bsqalze,  to  be  a  PabUe  Notary  In  Upper 
Cenada.— (Gaxetted  Slst  December,  1859.) 

TO    CORRESPONDENTS. 

Paul  Dujtji  ;  U.  Pultx.— Under  «  DiTision  Courts." 

ScauTZifS. — ^Undtf  **  General  Correspondence." 

STU9I08UB.— Required  your  name.   No  notice  taken  of  anonymons  commnnlea- 
tlons. 
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DIARY   FOR  FEBRUARY. 


5.  SUNDAY ......  Septuagetima  Stmdav, 

8b  Moodier -  HaAET  Term  beg.  hut  d.  tor  not  of  Bx.  Suidwleh  k  Whitbj 

7.  Tand»y...«M..  Ckuuxrj  Mx.  Tana,  Toronto^  oonmoooM. 

10.  VtVmj .  I'ftper  Dij,  Q.  B. 

IL  flatanUj. ......  Puper  Ditj,  C.  P. 

12.  SUNDAY......  AsMvouM  AaMiay. 

IS.  HoDtey.........  l^iwr  D^r,  d.  B.    L«at  d.  fiir  not.  of  Bx.  ChstliMa  ik  Oobouif . 

14.  Timadby .. — ..  Pi^«r  D«j,  0.  P. 

1«.  WadoMdftj ....  PaiMT  Day, Q.  B.  ImC  day  Ibr tanr.  «f  Writ  ta  (to. Court Y.ik  P. 

19.  Tburadigr  ......  Papw  Day,  C.  P. 

18.  Satardiyr Uilakt  Term  enda. 

10.  SUNDAY.......  QmimomaffaimmSmaar, 

90.  Monday... Laat  day  Ibr  noiiee  of  Bz.  Chancery  fbr  London  ft  BelleTilla. 

21.  Tnaeday .......  Shrore  Taeaday.    Chan.  Ex.  Term,  Sandwich  k  Whitby  com. 

82.  Wednatday —  Ash  WUbu$day. 

56.  Satorday Laat  day  for  declaring  In  Oovnty  Oonrt^ 

M.  SUNDAY.......  IH  Shmdaf  im  Lad, 

57.  Monday ........  Lwt  day  for  Chaneory  notiee  of  Bx.  London  and  BeHevilla. 

SB.  Tneadty  .......  Chanoery  Bx.  term,  (Imatham  and  Cobonrg,  eonunancao. 


REGISTRARS-DUTISS  AND  LIABILITIES. 


DCPOBTAIIT.BUSINBSS  NOHGDI. 

]^tmiu  iiidditd  to  fhtPr9fHdan<tftkU  Journal  wnrt^^ 
aU  mtr  puddmt  aeemmUhoMhethplaMiimtkihanit  <tf  MUttn.  F^ 
Mtamtfft,  Barrte,  far  coBedUm;  ani  thai  oiUif  a  jprMMfrf  rewtittanet  to  theaa  wffi 
sentcotta. 

M  £i  wOhgrtai  rdtielaitei  that  the  Propridan  hoM  adapted  (Mt  eaitru;  hui  fhag 
haaehameaaipeOediadaaoimarder  tamatb  CHem  ta  wteti  their  cmrrmU  earpanw, 
wkidk  ara  very  Aeony. 

Ifam  thai  the  ua^dneu  qfthaJSattmai  UiogemrtUw9dwdlied,U  would  ntthe  im- 
iraoeoiuiAle  fp  eqMct  ttol  thePhffeeeieiiandOslllieBn^theCbwrtewaiadaeeardUm 
ibenleuppert^iMitead^aUomuHffhmmilvet  to  Uayedjiu- their  nbeajpiia^ 


TO  OOBBBSPONDBNTS-At  kutpage. 


^\t  Ippni  toak  Sato  |0ttrtiaL 


FEBRUARY.  I860 


OUR  CALENDAR. 


It  haviDg  been  decided  in  Cuthberi  t.  Street,  6  U.  C* 
Law  Jounial,  p.  20^  that  in  computing  the  eight  dajs  re- 
qaired  for  Notice  of  Trial^  the  commission  day  of  the  as. 
sixes  is  to  be  excluded,  we  so  altered  our  calendar  as  to 
meet  the  effect  of  the  decision. 

Though  necessary,  in  consequence  of  this  alteration,  to 
shift  back  one  day  the  seyeral  days  named  for  pleading, 
serring  process,  and  other  proceedings  in  a  cause,  by  some 
oversight,  the  compiler  of  the  calender  neglected  to  do  so. 

The  OTcrsight  was  not  known  to  us,  until  the  issue  of 
die  calendar  with  our  last  number,  and  now  that  it  is  in 
our  power  to  draw  attention  to  the  iact,  we  not  only  do 
80,  but  issue  a  new  and  amended  calendar  with  thb  number. 

We  are  moat  anxious  to  make  the  yearly  calendar  as  cor- 
rect 18  possible,  and  in  order  to  attain  this  object,  spare 
Dttther  trouble  nor  expense. 

We  shall  take  it  as  a  &T0ur,  if  any  person  discoTer  a 
material  error  in  the  calendar  now  issued,  and  will  inform 
ua  of  the  same,  with  a  view  to  correction. 


The  registration  of  title  to  lands  is  become  a  subject  of 
much  importance  in  Upper  Canada. 

Much  depends  upon  the  proper  discharge  of  duty  by 
the  seyeral  Registrars  of  the  Counties,  Ridings  and  Cities, 
and  much  dissatisfaction  is  felt  at  the  carelessness  of  some 
and  the  rapaci^  of  others. 

It  is  a  fact,  that  in  some  Counties  the  Registrars,  in 
regard  to  fees,  know  of  no  law  but  their  own  selfishness, 
and  in  others  are  as  disobliging  as  their  ignorance  of  the 
law  regulating  the  performance  of  their  duties  is  lamentable. 

The  greater  number  of  the  Registrars  of  Upper  Canada 
are,  as  we  have  reason  to  believe,  free  from  these  terms  of 
reproach.  They  discharge  the  duties  appertaining  to  their 
offices  to  the  satisfaction  of  the  public  and  in  strict  accord- 
ance with  the  requirements  of  the  law.  As  a  rule,  those 
who  know  most  about  the  duties  of  their  office  are  the  most 
obliging.  All  are  public  servants,  and  it  is  the  duty  of 
each  public  servant  to  be  courteous  in  his  dealings  with  the 
public. 

We  proceed  in  this  number  of  the  Law  Journal  to 
make  some  remarks  on  the  duties  and  liabilities  of  Regis- 
trars of  titles  to  land. 

It  is  the  duty  of  every  Registrar,  or  hb  deputy,  to 
attend  at  his  office  eveiy  day  in  the  year  (excepting  Sun-f 
day,  Christmas  Day,  New  Year's  Day,  Good  Friday,  Easter 
Monday,  and  the  Queen's  Birthday,)  from  the  hour  of  10 
in  the  forenoon  until  3  in  the  afternoon. 

Upon  payment  of  his  proper  fees,  of  which  we  shall  say 
more  hereafter,  it  is  his  duty  to  register  such  Deeds,  Con- 
veyances, Powers  of  Attorney,  Wills,  Devises,  Judgments, 
Decrees  of  Foreclosure,  BiHs  in  Chancery,  Certificates  of 
Satisfaction,  Discharges  of  Decrees  or  Orders  of  Chanoery 
and  Rules  or  Orders  of  Court  direoting  the  payment  of 
money  other  than  costs,  and  other  instruments  such  as 
mentioned  in  the  Consolidated  Statute  of  Upper  Canada, 
chapter  89. 

It  is  also  his'duty,  when  required  to  make  searches  con- 
cerning all  Memorials  registered,  and  concerning  all  Deeds, 
Wills  or  Judgments,  Decrees  or  Orders  recorded,  and  give 
certificates  thereof  under  his  hand  if  required  by  any 
person. 

The  books,  indexes,  and  other  documents  in  the  office 
of  the  Registrar  are  all  in  his  keeping,  not  merely  for  the 
convenience  of  parties  but  for  the  safety  of  the  community, 
who  are  interested  in  their  being  preserved  unaltered  and 
unmutilated.  He  is  not  obliged  to  place  his  books  and 
indexes  in  the  hands  of  any  person  desiring  to  mak^  ^ 
search,  but  may  in  his  disoretion  do  so^ 
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WheneTer,  hovever,  a  peraoQ  oondaetiDg  biouMlf  res- 
pectfullj  desires  to  make  a  search  into  the  state  of  aoy 
partioohr  title  or  into  the  xegistratioii  of  judgmettts,  &c.| 
tha  Registrar  ought,  as  a  general  role,  to  allow  the  penon 
interested  in  the  search  to  run  his  eje  oTer  the  index  in 
order  to  give  greater  assurance  that  no  entry  respecting  the 
land  or  the  party  in  question  shall  escape  attention,  but 
this  of  course  would  only  be  when  the  fiegistrar  sees  the 
object  to  be  the  single  one  of  making  the  search  more 
satisfactorily. 

Such  a  proceeding  would  not  only  to  a  certain  extent 
relieve  the  Registrar  from  responsibility,  but  be  a  great 
satis&ction  to  the  party  interested  in  the  enquiry. 

On  these  points  the  case  of  Webster  and  the  Registrar 
of  Brant,  reported  in  this  number,  is  an  authority.  It  is 
the  judgment  of  a  Court  of  competent  jnrisdiction,  and  at 
present  the  law  of  the  land. 

There  is  nothing  in  the  Registiy  Act  requiring  a  Regis- 
trar to  keep  an  index  of  lands  in  any  particular  form. 
The  index  is  kept  for  the  purpose  of  facilitating  searches 
It  is  for  the  Registrar's  own  convenience  and  not  a  record 
of  his  office. 

The  Registrar  is,  however,  expressly  required  to  enter 
in  a  separate  book  to  be  kept  for  the  purpose,  the  certifi- 
cates of  all  judgments,  decrees  or  orders  brought  to  him 
for  registration,  and  to  prepare  an  alphabetical  index  there- 
to (Consol.  Stat.  s.  71). 

It  is  the  doty  of  the  Treasurer  of  the  County  to  provide 
a  fit  and  proper  Register  book  for  each  Township,  reputed 
Township,  City  and  Town,  the  limits  whereof  are  defined 
by  law.  Whenever  any  Registrar  requires  a  new  Registry 
book  it  is  the  duty  of  the  Treasurer,  on  his  application,  to 
fnrnish  him  therewith,  and  books  so  fiimished  are  to  be 
paid  for  by  the  Treasurer  out  of  County  &Dds.  The 
Segistiar  hns  no  authority  without  refbrenoe  to  the  County 
Council  himself  to  order  Register  books  so  as  to  make  the 
County  liable  for  them  {Read  v.  The  Council  of  the 
County  of  Kent,  13  U.  C.  Q.  B.,  672). 

If  the  Treasurer  refuse  or  neglect  to  furnish  Regbter 
books  within  thirty  days  after  the  application  of  the  Regis- 
trar therefor,  the  Registrar  may  provide  the  same  and 
veoover  the  cost  thereof  firom  the  Municipality  of  the 
County  (Consol.  Stat.  U.  C,  p.  897,  s.  69). 

Next  as  to  the  Registrar's  fees.  The  legal  principle  b, 
tiiat  every  chaige  imposed  by  law  on  the  subject  in  tlie 
shape  of  a  tax  or  fee  must  be  by  clear  and  express  words 
(Kede  V.  Rtdout,  6  U.  C,  Q.  B.,  240). 

We  cannot  too  dee{^y  impress  this  principle  upon  the 
minds  of  Registrars.  Some  of  them  think  diat  they  may 
create  fees  according  to  fancy,  and  because  some  persons  sub- 
mit to  the  exactions,  believe  nobody  wiH  question  the  right. 


It  is  to  our  own  knowledge  the  habit  of  some  B^istrmxs 
to  make  chaiges  for  many  matters  of  detail  for  which  there 
is  no  statutory  or  other  legal  authority. 

The  following  are  the  only  charges  which  a  Registrar  is 

entided  by  law  to  make : — 

1.  For  drawing  afiidavit  of  exeeatton  of  instmneBt  if 
done  by  the  R^etrar  or  his  Deputy...  ^•...— ....•fO  50 

2.  For  recording  every  Deed,  Conveyance,  Ac,  wdhtd- 

ing  all  necessary  entriea  and  cartifieates>...>,^>^>^  1  25 

In  oia*  mdi  attflMand  earyilattM«xoM4S00vor4«lkM  afttk* 
rata  of  I3i  oU.  for  eTwy  addlUooal  oim  liiu»Jnd  vordt. 

3.  For  registering  a  Sheriff's  Deed $0  75 

4.  ^  "       Certificate  of  Payment 0  50 

5.  "  **        Satisfaction  thereof. 0  50 

6.  "           '*       any  Certificate  of  a  Seit  or  Proceed- 
ing in  Equity n 0  50 

7.  For  registering  any  Certificate  of  Decree 1  00 

8.  For  entering  Certificate  of  Payment  of  Mortgage 
money,  including  all  entriea  and  Certificates  thereof  0  50 

9.  Drawing  Affidavit  of  the  execution  thereof  when 
done  by  the  Rc^trar  or  his  Deputy 0  50 

10.  For  searching  Records  relating  to  any  pared  or  lot 

of  land  not  exceeding  four  rfferenees, 0  25 

11.  For  every  additional  four  distinct  references,  and  so 

in  proportion  to  every  number  of  searehes  made...  0  25 

12.  In  no  case  a  general  search  into  the  tide  of  any 
particular  lot,  piece  or  parcel  of  land  to  exceed 2  OO 

13.  For  every  extract  famiahed,  ineMbmg  Certificate....  0  25 

14.  Where  the  extract  exceeds  100  words  fi»r  every  addi- 
tional 100  words 0  15 

15.  For  furnishing  statements  required  under  the  72nd 
section  of  the  Registry  Act,  per  lelie  of  100  words  0  10 

A  Registrar  is  not  in  any  way  bound  to  g^ve  extnots  or 
certificates  of  such  portions  of  a  lot  as  are  not  asked  for, 
nor  can  he  compel  a  person  to  pay  for  such.  He  may 
make  search  to  see  whether  the  Grown  had  granted  the 
whole  of  a  lot  or  granted  it  in  halves  or  other  lesser  pro- 
portions, but  as  SQon  as  he  discovers  that  it  was  granted  in 
halves  or  other  lesser  proportions  his  search  and  his  extracts 
should  be  confined  to  that  part  which  is  asked  for,  and  his 
extracts  for  which  he  would  have  a  right  to  charge  should 
be  confined  to  that  part. 

If  a  Registrar  finds  that  it  enables  him  to  make  searches 
more  easily  to  insert  all  the  conveyances  affecting  a  parti- 
cular lot  in  one  pert  of  a  page  he  may  do  so,  though  the 
Crown  may  have  granted  it  in  half  lots  or  other  lesser  pro- 
portions, yet  that  will  not  enable  him  to  charge  forsearehee 
and  abstracts  for  the  whole  when  not  wanted. 

When  after  grant  from  the  Crown  a  person  sub-divides 
a  lot  himself  and  does  not  furnish  the  Registrar  with  a 
plan,  the  Registrar  has  no  other  mode  than  to  put  all  con- 
veyances affecting  the  lot  in  the  one  index,  and  in  this  case 
it  is  apprehended  would  be  entitled  to  each  search  made, 
though  on  portions  of  the  lot  other  than  that  about  which 
the  enquiry  is  made. 
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Oa  these  points  Hre  refer  to  Mope  v.  Fergumuj  17  U. 
C,  Q.  B.,  219. 

Mucli  eontiarietj  of  prictiee  exists  as  to  the  right  of  a 
Registrar  to  ^hai^ge  25  cents  "  for  ererj  extract  furnished 
including  certificatej  and  where  that  same  exceeds  100 
words  15  cents  for  erety  additional  100  words  contained 
in  such  extract  and  cettificate/^ 

A  Registrar  is  reqiured  to  furnish  a  certificate  of  title  to 
a  particular  lot  With  judgments.  To  do  this  he  looks  at  a 
number  of  memorials,  and  considers  each  memorial  as  a 
separate  and  distinct  extract  and  certificate^  and  charges 
for  it  as  such.  fThts  he  has  no  right  to  do.  He  is  not 
asked  for  an  extract  of  each  memonal,  or  a  certificate  as  U\ 
each  memorial,  but  for  an  extract  of  all  memorials  on  the 
land,  and  a  certificate  thereof.  Should  a  particular  memo- 
rial be  required  to  be  extracted  and  certified  separately,  then 
there  would  be  the  charge  of  25  cents  for  the  first  100  words, 
and  15  cents  for  each  subsequent  100  words.  But  a  mere 
memoiandwm  of  the  name  of  each  grantor  and  grantee,  the 
date,  &c.,  the  date  of  registry,  and  description  of  instru- 
ment, whether  bargain  and  sale  or  mortgage,  is  not  such  an 
extract  as  entitles  a  Registrar  to  oharge  25  cents. 

Such  is  the  decision  of  the  Court  in  Bope  v.  Ferguson, 
17  U.  G.  Q.  B.,  219,  but  still  we  are  informed  some  Reg- 
istrars adhere  to  the  erroneous  but  more  profitable  mode  of 
oaloulation. 

We  are  not  sure  but  such  a  pvaetioe  is  an  <'  undue  prac- 
tice^'' within  the  meaning  of  S.  77  of  the  Registry  Act,  for 
whieh  a  Registrar  mtf  be  proseeuted  orxminally,  and  incur 
a  fbrfeitnre  of  his  office.  We  do  not  venture  a  decided 
opinion  on  the  point,  but  would  recommend  complaints  to 
the  goTcmment  with  a  view  to  redress. 

It  was  held  under  the  old  Registry  Act,  9  Vic,  cap.  34, 
that  a  Registrar  must  record  the  memorial  of  a  deed,  &c., 
in  every  Township  in  which  there  are  lands  situate  that  are 
embraced  in  the  deed ;  but  that  he  need  not  enter  in  the 
book  of  any  township  lands  other  than  those  lying  in  that 
Township.  {Smith  et.  al  v.  Ridaut,  5  U.  C.  Q.  B.,  617.) 
It  is  only  necessary,  in  such  case,  to  furnish  one  memorial, 
which  memorial  is  to  be  cojHed  in  each  township  book,  in 
the  same  manner,  and  to  the  same  extent  only,  as  if  a  sep- 
arate memorial  had  been  furnished  in  relation  to  the  lands 
situate  within  each  such  township.     (Consol.  Act,  S.  38.) 

It  is  not  yet  decided  whether  for  the  purpose  of  charging 
fees,  the  Registrar  is  entitled  to  each  entry  in  each  separ- 
ate book,  aa  a  separate  memorial — that  is  $1,25  if  under 
800  words — or  is  obliged  to  register  continuously  in  the 
several  books,  charging  $1,25  for  the  first  800  words,  and 
13i  cents  for  each  additional  100  words  in  the  books. 
The  question  is  now  before  the  Queen's  Bench,  but  not 
yet  determined. 


Every  Registrar  is  reqtlired  to  keep  a  book  in  which  he 
is  to  enter  all  the  fbes  and  emoluments  received  by  him  by 
virtue  of  his  office,  showing  separately  the  sums  received 
for  registering  memorials^  certificates,  and  other  documents, 
and  for  searches,  and  to  make  a  return  of  such  fee^  and 
emoluments  in  detail,  annually,  to  the  Legislature.  (Con- 
sol.  Stat,  S.  76.) 

Most  Registrars  keep  the  book  of  emoluments,  but  so  far 
as  we  can  learn  ke^  the  returns  also.  This  is  because  of 
a  defect  in  the  Act.  No  penalty  is  imposed  for  hon-eom- 
pliance,  and  so  the  law  is  wilfully  disobeyed.  The  inform- 
ation is  such  that  the  Legislature  should,  reoeive  annuaUy, 
with  a  view  to  funding  the  fees  and  payment  by  salary,  if 
thought  desirable,  for  the  public  interest.  We  hope  some 
Member  of  Parliament  will  turn  his  attention  to  this  mat- 
ter, and  see  that  the  section  of  the  statute  requiring  a 
return  is  either  repealed  or  obeyed.  Laws  lose  much  of 
their  force  if  enacted  only  to  be  disobeyed. 


DELIVERY  OF  JUDGMENTS. 

qUEEA'S  BENCB. 

Monday 5th  March,  10  o^clbok,  a.m. 

Saturday 10th  Mar^,  2  oVlock,  a.m. 

COMMON  PLJUS. 

Monday « 5th  March,   2  o'clock,  a.m. 

Saturday 10th  March,  10  o'elock,  a.m. 


SPRING  cmOUITSi  i860. 


EASTERN  CIRCUIT. 
Tua  Bon.  Chief  JTusnda  DKAPaa. 


Perth 

Brockrille. 
Cornwall... 

Ottawa 

L'Original. 


Wednesday, 11th  April. 

Taeeday^ 17lh  ApriL' 

Monday, ^rd  ApriL 

Tuesday, Ist  May. 

Tuesday, i..    8th  May. 


MIDLAND  CIRCUIT. 

Ths  Hok.  8n  J.  B.  Romnboh,  Bakt.,  Cunr  JTcsTica. 

Whitby Thursday, «...  15th  March. 

Peterboro'i Tuesday, 20th  March. 

Cobourg Monday, 26th  March. 

Bellerille Tuesday, 10th  ApriL 

Ptoton Wednesday, 25th  April. 

Kingston Wednesday, 2nd  May. 

HOME  CIRCUIT. 

Tbx  Hok.  Ma.  Jvsnot  Bokxs. 

Hamilton Monday, 19th  March. 

Niaicara Monday 9th  ApriL 

Welland Monday 23  rd  ApriL 

Milton Monday, 30th  ApriL 

Barrie Monday, 7th  May. 

Owen's  Sound....  Tuesday, 15th  May, 
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OXFORD  CIRCUIT. 
Thb  Hon.  Mb.  Jubtzob  MoLbam. 

Gaelpb. -...  Monday, .,- 26th  Mareh. 

BerliQ Mondaj, 2nd  April. 

Stratford Taesdaj, 10th  April. 

Woodstock. Monday, 16tb  ApriL 

Brantford...* Monday,... 23rd  April. 

Simooe »..•  Taesday, Ist  May. 

Gayaga  ..-.». Tuesday , 9th  May. 

WESTERN  CIBCUIT. 
Thv  Hoh.  Mm.  JvsnoB  Riobabos^ 


Samia « Wednesday, 

Goderioh Taesday, 

London....... .......  Monday, 

Sc  Thomas Tuesday, 

Chatham Monday, 

Sandwich Monday, 23rd  ApriL 

TORONTO. 
Trb  Hoy.  Mb.  Jubtiob  Haoabtt. 

Monday,  9th  April. 


14th  March. 
20th  March. 
26th  March. 
10th  ApriL 
16th  ApriL 


the  same  nmmber  ^d 


LECTURES 

OV  THB  JDBISDIOnON  AWB  PRAOHOB  Of  THB  HIGH  OOVBT  OV 

ABMIRALTT  09  BNOLAMD. 

It  is  doubtless  known  to  some  of  our  readers,  that  op  to  a 
Tery  recent  period  the  High  Court  of  Admiralty  in  England 
WW  an  exclusive  Court,  possessing  the  privilege  of  appoint- 
ing its  own  PraoUtionen  (Proctors),  but  under  a  recent 
English  statute,  has  been  '<  thrown  open''  to  the  legal  pro- 
fession in  England. 

We  have  extracted  from  the  Law  Times  of  December 
lOtb,  1859,  the  subjoined  notice  of  two  lectures  which  were 
about  to  be  given  to  the  members  of  the  Incorporated  Law 
Society,  by  John  Morris,  Esq.,  of  old  Jewry  Londoo,  SolL 
citor,  a  member  of  the  firm  of  Ashurst,  Son  &  Morris. 

Two  Lectures  on  the  Jarisdtction  and  Practice  of  the  High 
Coart  of  Admiralty  of  England  will  be  delivered  in  the  hall 
of  the  society  on  Wednesdajf,  Dec  14,  and  Wednesday,  Dee.  21, 
at  eight  o'clock  in  the  evening  precisely,  by  John  Morris,  Esq., 
a  member  of  the  society. 

The  History  of  the  Jurisdiction :— The  Ancient  Jarisdietion. 
The  Restraining  Statutes  of  Richard  II.  The  Conflict  with  the 
Common  Law  Courts.  The  Statutes  of  Victoria ;  and  Rules  of 
Court  made  there-under. 

Distinction  between  the  Instance  Court  and  the  Prise  Court 

The  present  jarisdietion  of  the  Instance  Court  in  causes  of— 
1.  Wages.    2.  Possession.    3.  Mortgages.    4.  Bottomry.    5. 


The  Editor  remarks  as  follows  in 
the  proposed  lectures. 

We  wish  to  direct  the  speoiat  atteatioD  of  our  readers  to  m 
prof^ramme,  which  has  been  published  to  the  Ineorporated  Law 
Society,  of  two  Lectures  which  are  to  be  delivereu  in  the  Hall 
of  the  SjoieCy,  on  Wednesday  the  14th  and  the  2Ist  insL,  at  9 
]x  m..  by  Mr.  Morris*  of  the  firm  of  Asbarst,  Son  and  Morris. 
There  are  many,  now  in  the  fiill  tide  of  professional  business, 
who  will  remember  how  mach  they  owe  of  their  soccess  to 
their  praotiee  at  the  Law  Students'  Debateg  Society,  wben 
Mr.  Blorris  was— as  we  believe  he  was  for  noiiT  yean — ita 
Secretary,  and  one  of  its  most  active  members.  The^r  who  re- 
collect him  in  this  character  will  need,  we  are  convineed  na 
other  sttmuloe  to  interest  them,  and  aid  bim  in  an  undertaking 
which  is  perfectly  new.  The  subieot  of  the  lecture  is  the  Jur- 
isdiction and  Practice  of  the  High  Court  of  Admiralty ;  and 
now  that  this  once  dose  court  has  been  thrown  open  lately  to 
the  Profession,  it  was  nnnecesjMry  to-sbow  bow  opportune  and 
useful  will  be  a  popular  exposition  of  its  practice  oy  an  experi- 
enced and  able  man,  such  as  Mr.  Morris  is. 

But  it  is  in  another  point  of  view  that  these  lectures  are, 
perhaps,  most  interesting.  It  is  the  first  appearance  of  a 
solicitor  as  a  law  lecturer  at  the  Law  Institution.  Now  that 
so  much  has  been  done  to  fuse  the  two  great  dtvtsions  of  the 
Profession,  and  to  identify  their  praotitionenin  education  and 
professionid  knowledge,  it  is  apparent  that  nothing  like  pre- 
sumption can  be  charged  ai^inst  a  gentleman  who  comes  for- 
ward in  his  character  of  solicitor  as  an  expounder  of  the  law. 
In  truth,  the  large  and  varied  knowledge  of  law  which  is  ab^ 
solutely  essential  to  every  competent  solicitor  in  these  days — 
composed,  as  it  necessarily  is,  in  almost  equal  proportions  of 
an  intimate  acquaintance  with  principles  as  well  as  with  prac- 
tice— will  be  thought  reasonably,  at  least  by  some,  to  fit  such 
a  one  more  thorougly  for  the  office  of  a  lecturer  than  even  the 
more  special,  but  less  general,  learning  of  the  barrister.  It 
may  be  that  the  latter  dives  more  deeply  into  principles  and 
details ;  but  it  is  certain  that  he  does  not  work  upon  so  ex- 
tensive and  matter-of-fact  a  surface  of  daily  useful  practice. 
We  will  only  add,  that  we  think  Mr.  Morris  denerves  much 
credit  for  haviog  started  so  useful  an  initiativeL  We  wish  him. 
heartily  success ;  we  trust  that  all  who  can  will  encourage  him ; 
and  that  many  others  will  follow  bis  example. 

In  pursuance  of  the  announcement,  the  lectures  were 
delivered  on  the  14tb  and  2l8t  December,  and  a  full  report 
was  given  in  the  Jurist  of  the  31st  December. 

Thongb  there  is  not  any  Admiralty  Court  in  Upper 
Canada,  we  deem  these  lectures  of  sufficieot  import- 
ance to  give  place  to  them  from  time  to  time  in  the  Law 
Journal.  They  evince  much  research  and  much  learning, 
and  being  the  first  of  a  solicitor  before  the  Law  Institution, 
we  hail  them  as  an  earnest  of  what  may  yet  be  done  by  that 


Necessaries.    6.  Salvage  and  Towage.    7.  Damage.  .         t    r  *i.         /►     •      •    v     »     ^ 

ThepracticeofthelMtanceCourtT~Suitswr<^;»p«/iaiu;r'*  profession  m  England. 


m  personam. 

Changes  introdnced  by  recent  Statutes  and  Roles  of  Court 

The  fYise  Court: — Its  jurisdiction  and  practice. 

General  remarks,— Oa  the  duties  of  Proctors  (which  under 
the  recent  statute  apply  equally  to  Solicitors.)  Oa  the  special 
characteristics  of  the  Jarisdietion  and  Procedure.  Suggestions 
thereon,  and  especially  as  to  any  extension  of  the  jurisdiction 
— al«o  as  to  a  course  of  study  in  Admiralty  Law. 

The  meokbers  of  the  society  and  the  subscribers  to  the  other 
courses  of  Lectures  are  invited  to  attend  these  additional 
Lectures. 

R.  Mavohav, 


The  Act  of  last  session,  eaahling  barristers  and  attorneys 
to  practise  in  the  Admiralty  Court,  has  given  to  the  sobjeot 
of  the  lectures  I  am  about  to  deliver  an  interest  and  impor- 
tance to  the  profession  generally  which  it  has  not  hitherto  pos- 
sessed. 

I  trust  that  my  present  effort  to  stimulate  that  interest,  and 
give  it  a  practical  direction,  may  not  be  without  use. 

It  is  necessary  that  we  shoula,  at  the  oommeooemeot,  have 
a  clear  perception  of  the  subject  on  which  we  are  about  to 
enter,  it  is  not  the  maritime  law  of  England  in  general,  nor 
even  the  pai  tioular  portions  or  branches  of  it  which  govern 
the  proceedings  of  the  Court  of  Admiralty,  but  it  is  the  juris- 
Secretarp.     Idiction  and  practice  of  that  Court    I  do  not  propose  to  treat 
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of  the  law  •dmioistered  by  the  Court  further  than  may  be 
necessary  to  define  the  limits  of  its  jarisdietioa.  I  would 
here  merely  remark  that  the  law  by  which  the  prooeediogs  of 
the  Court  are  guvemed  is  founded  on  the  maritime  laws  of 
ancient  Europe,  modified  and  eontroUed  by  Acts  of  Parliament 
and  common  usage.* 

I  shall,  in  the  first  place,  glance  at  the  origin  and  liistory 
of  the  jurisdiction,  without  which  it  would  be  impossible  to 
efaow  YOU  clearly  its  present  limits,  and  the  principles  on  which 
they  hare  been  fixed ;  why  it  is  that  the  Court  takes  cognis- 
ance of  suits  for  wa^,  bottomry,  salyage,  dbo.,  and  not  of 
causes  of  charter-parties,  marine  insurance,  necessaries  sap- 
plied  to  a  ship  not  foreign,  ibc. 

The  origin  of  the  Court  is  involTcd  in  the  same  obscurity 
which  rests  en  the  early  history  of  the  Courts  of  Common  Law. 
Some  writers,  and  amongst  them  Blackstone,  have  assigned 
the  origin  of  the  Amiraity  Court  to  the  rmgn  of  Edward  ill.; 
bat  sabse<}uent  investigations  hnive  shown  that  it  existed  at  a 
much  earlier  date.  One  old  writer  f  concludes  that  *'  decision 
of  marine  cases  was  net  put  out  of  the  king's  house,  and  com* 
mitted  to  the  charge  of  the  admiral,  until  the  time  of  King 
Edward  III."  From  this  I  infer  that  this  Court,  like  the 
Courts  of  Westminster,  was  originally  attached  to  the  king's 
household. 

In  the  reign  of  Richard  H.,  grandson  of  Edward  III.,  two 
statutes  were  passed  relating  to  the  Admiralty  jurisdiction, 
which  haye  been  generally  termed  the  "  restraining  statutes." 
The^  were  foun&d  on  frequent  petitions  of  the  Commons 
against  the  admiral,  the  substance  of  which  iras,  "  that  the 
admiral  and  his  officers  held  pleas  of  contract  arising  in  the 
bodies  of  connUes,  of  trespasses,  debts,  qnarrels,  wears,  kiddles, 
breaking  open  of  houses,  carrying  away  goods,  illegpd  impri- 
sonment, ezeeesiTe  fees,  and  extortion."  t 

The  first  of  these  statutes  was  the  13  Rich.  IL,c.  5.  Itenae- 
ied  that  *'  the  admirab  end  their  deputies  shall  not  meddle, 
b^ceforth,  of  auy thing  done  wUkin  ihe  realms  but  only  of  a 
thing  done  upon  the  sea,  according  as  it  hath  been  duly  nsed 
in  the  time  of  the  noble  King  Edward  UL,  grandfather  of  oar 
Lord  the  King  that  now  is." 

The  next  was  the  statute  15  Rich.  H.,  c  3.  It  enacted  **  that 
of  all  manner  of  contracts,  f)leas»  and  quereles,  and  of  all  other 
things  done  or  arising  within  the  bodiea  ofoouiUiM^  as  well  by 
land  as  by  water,  and  also  of  wreck  of  the  sea,  the  Admirers 
Ooart  shall  have  no  manner  of  cognisance,  power,  nor  juris- 
diction," bat  that  the  same  should  be  remedied  at  common 
law. 

One  question  which  arose  on  the  coastrnctton  of  the  first  of 
these  statutes,  was  as  to  what  was  the  jurisdiction  of  the  Ad- 
miralty, as  *'  4^y  tuett*  in  the  reign  of  Edward  III. ;  which 
has  given  rise  to  a  great  deal  of  learned  discussion.  Mr.  Jus- 
tice story,  in  his  able  judgment  in  Dt  Lovio  y.  BoU,  (2  Qalli- 
son's  Reports,  398,)  which  has  been  well  termed  a  **  learned 
«nd  elaborate  essay  on  the  Admiralty  jurisdiction,  and  one  of 
the  meet  eiementry  views  on  the  subject  extant»"  after  reriew- 
ingthe  ancient  authorities,  comes  to  the  conclusion,  *'that 
before  and  in  the  reign  of  Edward  III.  the  Admiralty  exercis- 
ed jurisdiction — 1.  Over  matters  of  prise  and  its  incidents. 
2.  Over  torts  and  offences  in  ports  within  the  ebb  and  flow  of 
the  tide,  on  the  British  seas  and  on  the  high  seas.  3.  Over 
contracts  and  other  matters  re^^lated  and  provided  for  by  the 
laws  of  Olerom  and  other  special  ordinances.  And  4,  (as  the 
commisrion  of  Robert  de  Herle  shows)  over  maritime  causes 
in  general." 

This,  it  must  be  admitted,  is  a  favourable  view  of  the  an- 
cient jurisdiction ;  yet  Mr.  Justice  Story  challenges  the  pro- 
duction of  "  any  authority  previous  to  the  13  Rich.  II.,  which 
properly  considered,  impeaches  the  jurisdiction  of  the  Admir- 
alty as  here  asserted."    It  is  true  tliat  Lord  Coke,  in  his  view 
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of  the  Admiralty  jurisdiction,  in  his  4th  Institute  has  made 
citations  from  ancient  cases,  which  seem  to  impugn  or  weaken 
the  conclusions  so  drawn ;  but  then,  as  Mr.  Justice  Story  re- 
marks, "  It  is  well  known  with  what  seal,  ability,  and  dili* 
gence.  Lord  Coke  endeavored  to  break  down  theCouttof  Chan* 
eery,  as  well  as  the  Admiralty.  It  would  have  been  fortunate 
for  the  maritime  world,  if  his  labours  in  the  latter  case  had  been 
as  unsuccessful  as  in  the  former.  There  are  many  persons  who 
are  dismayed  at  the  danger  and  difficulty  of  encountering  any 
opinion  supported  by  the  authority  of  Lord  Coke.  To  quiet 
the  apprehension  of  such  persons,  it  may  not  be  unfit  to  de- 
clare, in  the  language  of  Mr.  Justice  BuUer,  that  with  *  re- 
spect to  what  is  said  relative  to  the  Admiralty  jurisdiction  in 
4  Inst  135,  that  part  of  Lord  Coke's  work  has  been  always  re- 
ceived with  great  caution,  and  frequently  contradicted.  He 
seems  to  have  entertained  not  only  a  jealousy  of,  but  an  enmity 
against,  that  jurisdiction.'  " 

The  Courts  of  Common  Law  adopted  and  followed  Lord 
Coke's  views.  They  put  the  narrowest  construction  ujMm  the 
language  of  the  restraining  statutes.  In  the  reigns  of  James  L 
ana  Charles  I.,  attempts  were  made  to  put  an  end  to  the  un- 
seemly conflict  between  the  two  jurisdictions ;  but  after  the 
restoration  it  was  renewed  with  more  vigour  than  ever.  Pro- 
hibitions to  the  Admiralty  Court  were  issued  by  the  Common 
Law  Courts  almost  as  of  course ;  and  if  they  had  consistently 
followed  out  their  construction  of  the  restraining  statutes  to 
its  logical  consequences,  the  Admiralty  Court  would  have  been 
shorn  of  all  its  important  jurisdiction.  What,  in  substance, 
the  Common  Law  Courts  contended  for,  and  so  far  as  they 
could,  held,  was  as  follows : — 

1.  That  the  jurisdiction  of  the  Admiralty  is  confined  to  con- 
tracts and  things  made  and  done  upon  the  sea,  and  to  be  exe- 
cuted upon  the  sea ;  whereas  all  important  maritime  oontracts 
are  necessarily,  firom  the  natnre  of  the  case,  entered  into  on 
land. 

2.  That  the  Admiralty  Court  has  no  jurisdiction  over  mari- 
time contracts  made  within  the  bodies  of  counties  or  beyond 
sea,  altboueh  of  a  maritime  nature. 

3.  .A^  of  oontracts  made  upon  the  sea,  if  to  be  executed 
upon  land,  or  not  of  a  maritime  nsptuie,  or  under  seal,  or  con- 
taining any  nnosual  stipulations. 

4.  Nor  over  torts,  offences  or  injuries  done  in  ports,  or  within 
the  bodies  of  counties,  notwithstanding  the  places  be  within 
the  ebb  and  flow  of  the  tide. 

On  the  other  hand,  the  Admiralty  Court  asserted  its  juris- 
diction over  fdl  maratime  contracts,  contending  that  the  sulitjeot 
matter,  and  not  locality,  wae  the  true  teet ;  and  as  to  torts,  &c., 
it  daimed  cognisonce  over  all  those  committed  on  the  high 
seas,  and  so  far  as  tJie  tide  ebbs  and  flows. 

The  Admiralty  Court  always  asserted  jurisdiction  over 
things  done  beyond  sea;  for  such  cases  it  was  peculiarly 
well  suited,  being,  even  as  to  its  ordinary  jurisdiction,  a  sort 
of  international  court ;  whereas  our  Common  Law  Courts,  in 
their  early  history,  according  to  the  narrow  riews  then  pre- 
vmling  held  Uiat  they  could  take  cognisance  only  of  thingji 
done  within  the  realm.  At  length  they  ^t  over  the  dfficulty, 
as  they  had  done  in  other  oases,  by  the  aid  of  a  fiction — ^vis., 
by  supposing  the  things  to  have  been  done  at  Cheapside  and 
such  uks  plaoes,  and  holding  that  such  averments  were  not 
traversable. 

In  the  laaguaes  of  Mr.  Justice  Story,  in  the  ease  from  which 
I  have  already  cited : — '*  The  Courts  of  Common  Law,  by^  a 
silent  and  steady  march,  have  gradually  extended  the  limits 
of  their  own  authority,  until  they  have  usurped  or  acquired 
conoarrent  jurisdiction  over  all  causes,  except  of  prize,  within 
the  cognisance  of  the  Admiralty.  And  even  as  to  matters  of 
prise.  Its  exclusive  authority  was  not  finally  admitted  and  con- 
firmed till  the  great  cause  of  Lindo  v.  Bodneif  (2  Doug.  613). 
almost  within  our  own  times.  It  is  curious,  indeed,  to  observe 
I  the  progieiB  of  the  pretensions  of  the  Courts  of  Common  Law 
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in  ampliffiiig  their  jarisdietion.  At  first  thej  dkoUimad  all 
eognisanoe  of  things  done  without  the  bodies  of  the  ooantaes 
of  the  reatnif  and  eren  over  eolUteral  matters  done  ont  of  the 
realm,  which  oame  inoidentally  in  question  npon  issnes  rega- 
larlj  before  the  Ooarts.  Hiey  afienrards  held  eognisanoe  of 
eotttraets  originating  within  the  realm,  to  be  ezeoated  abroad ; 
of  oontraots  made  abroad  te  be  execated  within  the  realm; 
and  inalljy  after  mneh  hesitation  and  donbt,  by  the  nee  of  a 
letiont  often  absurd  and  nefer  Iratersable,  over  all  personal 
eaoMs  arising  on  the  high  seas  or  in  foreign  realms,  without 
any  regard  to  the  plaoe  of  their  tMusaotion  or  oonsnmmation/' 

Sir  Leoline  Jenkins,  the  distinguished  Admiralty  judge  in 
the  reign  of  Charles  11.,  in  his  celebrated  argument  before  the 
House  of  Lords  on  the  Admiralty  jurisdiction,  pointed  out 
the  inconrenience  to  the  public  arising  from  the  CTaston  of 
the  Admiralty  jurisdiction  in  his  time — 1.  As  to  foreign  con- 
tracts, or  those  made  abroad.  2.  As  to  mariners'  wages,  freight 
and  oharter  parties.  8.  As  to  bnildingand  yictualling  of  ships, 
and  as  to  material  men,  who  fbmlsh  materials  or  supply  work 
for  Hm  ship.    4  As  to  disputes  between  part  owners. 

Lord  Tenterden,  in  his  work  on  shipping  adterts  to  Ibe 
'**  flame  of  jealousy"  formeriy  prerailing  m  westminister-hafl 
against  all  the  courts  at  Doctors'  Commons.  These  jealousies, 
howerer,  hare  now  long  since  subsided  Ae  successite  judges 
of  the  Admiralty  Court  (especially  Lord  Stowell),  so  te  from 
erincing  any  derire  improperiy  to  assume  jurisdiction  which  it 
lias  not,  state  it  as  an  inTariable  maxim  that  the  Court  is,  ex 
mero  motu,  bound  to  rnect  what  does  not  b^ongto  its  jurisdic- 
tion ;  though,  in  cases  free  from  doubt.  It  is  alsobound  to  exer- 
cise, and  not  abdicate,  that  jurisdiction  with  which  it  has  been 
invested,  and  which  it  ought  uselbUyaiid  beneficially  to  empby 
on  behalf  of  its  suitors. 

In  tiie  ease  of  the  JpoOb  (1  Hagg.  R.  312),  Lofd  StoweU 
said  that  a  great  pcwtlon  of  the  powers  enumerated  in  the 
Commission  of  the  judge  of  the  Court,  are  inoperatiTe,  and 
that  the  active  iurisdiction  of  the  Coart  stands  in  need  of 
eon^med  exercise  and  usage. 

At  the  oommenoment  of  uie  pfesent  rein,  the  jntisdiotioii 
ef  the  Court  (except  in  priie  cases)  had  been  eironmsoribed 
within  Tory  narrow  limits.  In  nwny  eases  great  Inoonfeni- 
ence  and  iigury  resulted  from  the  inability  eC  the  Court  te 
administer  complete  justioe  in  eases  property  before  it,  and 
from  its  want  of  jurisdiction  in  other  caees  where  it  would 
alone  afibrd  a  proper  remedT.  Much,  howerer,  has  been  done 
to  remoTC  these  defects  by  the  statutes  which  I  nm  about  to 
notice. 

The  most  important  «f  tbern  Is  the  3  &  4  Vic,  eh.  65,  enti- 
tled, '*  An  Act  to  improve  the  Practice  and  extend  the  Juris- 
diction of  the  High  Court  of  Admiralty  of  fingland.''  As  to 
the  impvoTements  in  the  practice,  the  prorislons  of  the  statute 
will  come  under  review  at  a  subsequent  period :  but  as  to  ths 
jurisdiction,  I  may  here  ebsenre  that  it  is  extended  by  the 
statute  in  several  important  particulars— vis.,  over  claims  of 
mortgageeg,  whenever  a  vessel  shall  be  arrested  or  the  proceeds 
brought  into  the  registry— on  qusstions  of  (die,  as  to  which  it 
was  previoudy  hem  that  tiie  Court  had  no  jurisdiction— 4n 
eases  of  m7m^  damage,  and  towage,  or  forfisosisarieffM|ip{M 
<9  any  foreign  tend,  '*  whether  such  ship  or  vessel  may  nave 
been  in  the  body  of  a  county  or  upon  the  hi^  seas  at  the 
time  vrhen  tiic  services  were  rendered,  or  damage  received,  or 
necessaries  furnished,  in  respect  of  which  such  chtim  is  made ; '' 
whereas  previously  the  Court  had  no  juri«Uction  in  any  case 
of  salvage,  damage,  or  towage^  happening  within  the  body  of 
a  county,  nor  had  it  jurisdiction  to  entertain  any  cfaum  fev  ne- 
eessaries,  even  to  a  foreign  vessel;  it  being  held  that  there 
was  no  distinction  whether  the  necessariee  were  supplied  to  a 
British  or  a  foreign  veesd.  This  extension  of  juriscnetion  as 
to  necessaries  supplied  to  foreign  vessels  was  most  expedient 
and  has  been  found  to  be  of  mat  advantage.  Without  the 
power  of  arresting  the  chip  which  can  only  be  done  by  the 


Admiralty  process,  thsrs  is,  praotieally,  no  means  of  enforcing 
claims  against  foreign  vessels. 

Other  etatutoe  of  this  reign,  and  the  rules  of  Court  madn 
thereunder  will  be  more  appropriately  noticed  in  the  oheervi^ 
taons  which  I  shall  afterwards  make  on  the  jvesBNl  jnriadiotictt 
and  practice  of  the  Court. 

Here,  perhaps,  I  asight  remari[,  that  criminal  ofitnces  at  sen 
onstitutsd  formeriy  an  important  breach  of  the  jnrisdiotion  ; 
but  by  recent  statutss  (thelastof  whithis  the?  ibSVic  eh. 
2.)  that  juris<fiction  is  now  vssted  in  the  Central  Criminal 
Court,  and  in  the  jnstioss  of  assise. 

It  will  beoonvenient  here  te  notiee  the  distinction  between 
the  ordinary  or  civil  jurisdiction  of  the  Court  called  the  ''  In- 
stance Court,"  and  the  prise  jurisdiction,  called  tiie  "  Prise 
Conrt"  The  two  jariedietions  are  quita  distinct,  ahheugk 
exercised  by  the  same  judee.  They  are  somewhat  snalegMis 
to  the  plea  and  revenue  side  of  theOoort  of  Kxehequer.  The 
Instance  Court  takes  eognisanoe  of  certain  nmritime  eontraels 
ud  iinuriss,  ooncnrrenfiy  witii  our  other  Ooarts;  tiie  Prise 
rthas 


Court  has  jurisdiction  over  prises  taken  in  time  of  war,  and 
tids  jurisdicticQ  it  exereiBes  free  from  the  controlling  power 
of  the  Common  Law  Courts,  <iuestlons  of  piise  being  nxdu- 
sively  eognisable  in  this  court. 

The  jnins^ction,  both  of  ths  Instance  and  Prise  Conrt,  but 
especially  the  latter,  is(tousethelansnageof  areeentwritsr)* 
"exercised according  to  the  rules  and  pmettee  of  the  Beesan 
Civil  Law,  which  mm  ita  umversality,  and  as  forming  the 
ftmndation  of  the  systam  of  jnrispmdenee  established  in  most 
of  the  great  nations  of  Burope,  is  bsst  adapted  to  the  pioosed^ 
ings  or  a  Court  administsiing  the  law  of  nations.'^ 

Thus,  being  fimnded  upon  the  easse  model,  ttere  isanafin- 
itr  between  the  BsarittsM  tribonals  ef  Surope  and  Aaserien, 
which  is  most  fitting  and  aasAd  in  dsaling  with  snijseta 
whioh  have  no  speoiarjoealiliy. 


I  pvepoee  now  to  consider  the  proeent  juiiadiction  and  pi 
ties  both  of  tiie  Lmtanee  and  Prise  Cosurts.  With  leferenee 
to  the  Tnetanee  CoQrt»  I  shall  ^nrtienlariy  sndeavonr  to  paint 
OQt,  in  those  eases  in  which  it  has  eonenmnt  jnrtsdietioA 
with  the  common  law  or  eouity  courts^  the  special  advantagss 
if  any,  of  psoeeeding  in  this  court 

ThepresnijuRsdwtienoftlielMtaBoe  Conrt  eomes  fiiat  in 
order  before  us. 

^  It  would  make  my  obeervations  on  tiiis  sulyect  more  intel- 
ligible, if  you  had  soom  previons  aoquaintsnee  witii  the  pro- 
cedure of  the  Court;  but  it  may  answer  my  present  pnrnose 
if  I  remark  that  the  one  distinguishing  foature  of  the  Admi- 
ral^ procedure  is  the  power  toarrest tiie  ditp,  as  thefiretstop 
in  the  euit ;  the  suit  isb  thersfore,  a  suit  mi  rem  the  ship,  as 
it  were,  ** being  brou||[ht  into  court''  and  a4]udicstea  on. 
This  remedv  m  rem  against  the  ship  is  fouudsd  on  the  practice 
of  the  civil  law,  which  g^ves  an  adtio  in  rem  to  recover  or  obtain 
the  thing  itself  the  actual  epecific  poesession  of  it;  i^ereas» 
with  us,  things  pereonal  are  looked  upon  Irf  the  law  as  of  a 
nature  so  transitory  and  perishable,  that  it  is  fiir  the  most 
impossible  either  to  ascertain  their  identity,  or  to  deliver 
them  in  their  original  condition ;  and,  therefore,  the  law  con- 
tenta  itself  with  restoring,  not  the  thing  itself  but  npecnnisry 
equivalent  in  damages  (f  Black  Com.  146). 

I  propoee  to  conmder  the  present  jurisdiction  of  the  Instance 
Court  under  tiie  fidlowing  heads — vis.,  causes  of 

1.  fvsges. 

2.  Possession  and  Rcstnunt. 
3*  Mortgsges. 

4.  Bottomry. 

6.  Salvage  and  Towage. 

7.  Damage. 

{Tohe  eonUnued.) 

•  Prflatad  AA.INs*XAtrad,pL7. 
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INDEX  TO  VOLUME  5. 

In  reply  tq  mimerous  inquiries,  we  teke  thia  mode  of 
stating  tliat  the  Index  to  Yolumo  §  is  nearij  competed, 
Md  will  be  issued  with  the  March  number  of  this  Journal 

LAW  SOCIETY,  U.  C. 

aiuur  Tm^  18M. 
ARTICLED  CLERKS'  EXAMINATION. 

SMITHS'  MSBCAJirTILB  LAW. 


or  wtefo!^  i^dlbt  ?*^*  "*^'  *  creditor's  Tf^^  of  takiag  a  bUl 

Z  How  majr  a  general  liea  ari8e;  what  is  tiie  extent  of  an 
•ttonifiy's  hen,  and  upon  what  does  it  attach  t 

8.  Is  there  any,  and  if  so,  what  ease  in  which  an  endoneneat 
can  he  for  part  of  the  sum  seoarod  hj  a  hill  or  note  f 

4.  JfisMrt.  IF.  &  C^. 

^^^a}  ^JT"^  *^  P*y  ^"^"^^^  half-l^ast  four  te-dsy,  fifty-six 
IMunds,  er  bill  that  amoant  on  H,  j  \f 

Is  this  a  good  guarantee  ?    Give  your  resjBons. 
.*!       ?*  ?*^*^  ^  •  promissory  note  stand  respectiyely  ia  the 
P*T  25L     .      drawer  and  a4)oeptor  of  a  biU  of  exchange  T 
«.  What  IS  barratry,  and  against  whom  oaa  it  be  committed  T 

WILLIAIIS  ON  PEBSQNAL  PBOPBBTT. 

1.  What  exceptions  are  there  to  the  maxim :  aeiio,  penwalU 
maniur  cum  pernnd  9  ^ 

-.Li^^^f*  ft?  ™*"*  ^  ^^""  *«J»^*  »  deceased  person  be 
satisfied  out  of  his  personal  estate,  by  his  executors  or  adminls-^ 

8.  Win  a  surety  be  discharged  by  the  creditor  aegleofing  to  sue 
the  pnacipal;  give  yoqr  reasons t  .  •         • 

4.  MentioB  some  chattels  which  descend  to  the  hefr. 

«->n;..SK?  K^t^P^®  ^  the  husband's  liabiaty  far  debts 
oontem^  by  his  wifo,  pretious  to  marriage,  depend ;  and  to 

waal  axtentdoas  he  remain  liable  for  such  debts  after  har  decease  T 


STATUTE  LAW  AND  PRACTICE. 

1.  Is  a  widow  in  any  cases,  and  if  so  what,  eDutitled  to  dower 
out  of  an  equitable  estate  ? 

2.  In  what  cases  is  a  sheriff  entitled  to  an  interpleader,  is  In 
bound  to  make  any,  and  what  enquiry  into  the  natue  uf  the  claim 
set  np  ? 

8.  Has  there  been  any  statutory  sHeratiou  with  regard  to  costs 
where  judgment  is  arrested  ? 

4.  Can  inferior  jurisdiction  eases  be  tried  ia  theOounties  of 
of  York  and  Peel? 

5.  What  is  the  course  under  the  Common  Law  Procedure  AoS 
for  oompelliDg  a  plaintiff  to  proceed  to  trial 

6.  What  is  the  distinction hetween  an  aTowry  and  aoegaiaaaaa  t 

7.  By  what  statute  was  a  Court  of  Chancery  erooted  in  Dpper 
Canada  !  Does  the  Act  referred  to  contain  any,  and  what  apeciid 
provision  as  to  the  redemption  of  mortgages  f 

8.  Does  the  Court  of  Chancery  in  a  suit  foe  Ibrodosare  gifu 
any,  and  what  personal  remedy  against  the  mortgagor  ? 

9.  If  a  biU  to  redeem  is  dissussed  at  the  hearing,  what  is  tiio 
affect  of  the  decree  J 


SXAMIlfATtOIf  90B  CALL  TO  TMB  BAM. 

SMIf  H'S  ^EBCANTIXE  LAW. 

1.  To  what  extent  is  sa  anotiotteer  the  agent  of  Iha  vuBdar  adi 
purchaser  respectively  ? 

2,  What  is  freight,  and  under  wiMi  ciivamstaaoes  is  KpaysUe  ! 

8.  What  is  the  common  law  liability  of  a  eoanaon  carrier  ? 

4.  In  what  eases  is  the  insared  entilled  to  a  ntom  sf  the 
premium? 

6.  Is  a  warranty  made  after  a  sale  Wndiag?  Gho  your  zeasoas. 


BLACaCBTONEff  COMMEKTABDSB. 
«it,fomdSt*^*'**^ 

i  ?!^St;t2S^^^^  Give  your  reasons, 

v«uu|(  ui  uvjmuim.     Tnesugnever  dies  7    I     6.  Where  a  note  or  bill  is  given  to  a  single  woman  who  after- 
wards marries,  who  shoald  indorsOi  and  who  shonld  sue  upon  tt 


«T£SB  ON  BE«L& 

1- To  what  axteat  is  an  agreement  to  renew  a  note  or  bill  writ- 
tea  a  separate  piepe  of  psper  binding  between  the  original  and 
sohseqncnt  perties  respeotivety  t 

2.  Upon  what  grounds,  and  to  what  extent,  does  a  pro^Sae  by 
an  indornr  to  pay  a  note  or  hiU  after  it  baoomes  due,  dispense 
with  proof  of  notice  ef  dishonour?  « 

8.  Is  it  neeessaxy  to  present  a  bill  or  note  payahUe  at  sight  or 
on  deaMttd,  or  either  af  tham,  for  the  purpose  cC  diacging  the 
maker  or  aooeptor? 

4.  If  a  biU  or  noto  bo  re-aadersed  to  a  previous  Indorser,  has  he 
any  remedy  agslnat  the  intenaediato  parties?    Give  your  reasons* 


WORrS  EQUITir  JimiBPBVDBNCS. 

1.  Is  a  voluntary  conveyance  of  lands  void  as  against  a  subse- 
quent purchaser  for  valuable  consideration  who  has  notice  of  the 
P^^<>«»*^7  deed?    Upon  what  sUtute  does  ttie  law  on  this 

2.  In  what  cases  will  a  registered  deed  be  posteoaed  in  couity 
to  a  prior  unregistered  deed  ?  ^    •/ 

8.  What  are  the  rights  of  a  surety  who  pays  off  the  debt  as  to 
coUateral  securities  in  the  hands  of  the  creditor  ? 
-J:-?T-i*S  ^^^"^  discharge  a  surefy  by  giviag  tisM  to  tiie 
yrinelpal  debtor,  with  a  resertatien  of  sH  hia  rights  agaiast  tiie 
""^^t?"  ^***®*'  baring  aay  communication  with  the  surety  ? 

pnrteersfaip  bemg  seisM  under  a /. /u.  against  the  oUer  partner 
for  the  separate  debt  of  the  latt«r  ? 

«.  Wm  a  bill  ia  aay,  and  what  cases,  Ue  fbr  the  speoiio  per- 
ronaaace  of  an  agreement  for  the  sale  of  the  chattels  ? 

WILUABfB  ON  BEAL  PBOPBBTT. 

1.  What  is  an  estate  by  the  courtesy  of  England,  and^what  is 
assential  to  oonstituto  a  titie  to  it  ? 

2.  Are  the  conveyances  of  infante  void,  or  voidable  only? 

teto    f    ^tot^***  **  **^^'  "*  pewesdon,  eonvert  his  esUte 


daring  eoverlare? 


BLAGESTONE'S  COMMBNTABISS. 

1.  What  is  the  meaning  of  a  menial  servant? 

2.  What  are  the  duties  of  a  coroner  ? 

8.  What  is  the  difference  between  a  denisen  and  an  alieat 
4.  What  are  the  two  divisions  of  municipal  law  ? 


STOKT'S  EQTHTT  JUBISPBtrDENOS. 

L  What  is  die  nature  of  the  eqaiteble  right  of  a  married  woman 
uaually  tasmed  her  «  equity  to  a  settlement  ?"  Oat  of  what  pro- 
perty will  a  settiement  be  eaforeed  ?    Will  such  a  settiement  be 

entoreed  against  the  husband's  assigaae  &r  a  valuable  considera- 
tion ? 

2.  What  finMtares  for  breaches  of  eovenanto  la  leases  wiU 
eoarte  of  equity  relieve  agahist  ? 

8.  Upon  the  death  of  one  of  several  co-partners,  do  his  real  or 
personal  representotives  become  entitied  to  his  share  of  the  real 
esteto  belonging  to  the  co-partnership  ?  Give  reasons  for  your 
answer. 

4.  Is  ageneral  assignment  to  a  tmstee  in  trust  for  the  creditors 
of  the  settler,  and  to  which  no  creditor  is  a  nariy  revocable?  What 
will  render  such  an  instrument  irrevocable? 
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5.  What  is  requisite  beyond  the  transfer  itself,  to  perfeetan  equit- 
able assignment  of  a  chose  in  action  as  against  subsequent  assig- 
nees f  Does  this  doctrine  apply  to  the  as^gnment  of  equitable 
faiteresia  in  real  estate  ? 

6.  Will  the  Court  of  Ghancoy  in  any,  and  what  eases,  interfere 
at  the  instance  of  a  priTate  individual  to  restrain  a  public  nuisance  ? 

7.  Mention  some  of  the  cases  in  wliich  a  bill  in  equity  is  demur- 
rable unless  the  pUdntilTs  affidaTit  is  annexed  to  the  bill. 

8.  Will  a  bond,  void  upon  its  face  for  illegality,  be  decreed  in 
equity  to  be  delivered  up  to  be  cancelled  T  OTvea  reason  for  your 
answer. 

9.  When  a  debt  for  which  a  surety  Is  bound,  is  due,  and  the 
principal  debtor  refuses  to  pay,  has  the  surety  any,  and  what 
remedy  in  equity  to  which  he  may  have  recourse  without  first 
paying  the  debt  himself? 

10.  In  whose  favor  will  a  court  of  equity  aid  the  defective  eze- 
eation  of  a  power  ? 

WILLIAMS  ON  BEAL  PROPERTT. 

1.  What  covenants  for  title  should  an  ordinary  vendor  give  ? 
What  covenants  should  mortgagor  enter  into?  What  covenants 
ia  a  purehaser  entitled  to  flrom  a  trustree  for  sale  t 

2.  What  is  the  appropriate  form  of  conveyance  on  a  purchase  by 
one  joint  tenant  from  another? 

8.  When  a  power  Is  required  to  be  ezecated  by  writing  under 
hand  and  seal,  attested  by  two  witnesses,  what  should  be  the  form 
of  the  attestation? 

4.  If  the  donee  of  a  power  having  also  an  estate  in  the  lands 
subject  to  the  power,  convey  away  his  estate,  can  he  afterwards 
execute  an  appointment  in  pursuance  of  the  power,  which  wUl 
defeat  the  conveyance  ? 

6.  Under  a  devise  to  husband  and  wife,  and  their  heirs,  what 
will  the  wife  surviving  the  husband  take? 

ADDISON  ON  CONTRACTS. 

1.  Can  a  covenant  not  to  sue  be  pleaded  as  a  discharge  of  the 
cause  of  action;  if  not,  what  is  its  effect?  Is  tiiere  any  excsrp- 
tion  to  the  rule  that  a  right  of  action  once  suspended  k  gone  for- 
ever? 

2.  Where  goods  are  obtained  under  a  colour  of  a  purchase  with 
fraudulent  intentian  of  never  paying  for  them,  what  remedies  are 
open  to  the  vendor  ? 

8.  Can  a  contract  snlBdent  to  satisfy  the  Statate  of  Fravds,  be 
oollected  from  several  distinct  documents,  and  can  tiie  connexion 
between  them  be  shewn  by  parol  evidence  ? 

4.  In  what  oases  will  the  principal  be  liable  for  the  neglig«Bee 
of  his  agent? 

6.  Mention  some  oases  in  which  a  master  will,  and  some  in  which 
he  irill  not,  be  liable  for  goods  purchased  on  his  credit  by  a  servant 


TAYLOR  ON  EVIDENCE. 

1.  What  papers  is  an  attorney  justified  in  refusing  to  produce 
under  a  $ubp€tnA  duut  tecum  f  If  he  refuses,  and  is  not  compelled 
by  the  judge  to  produce  the  papers  asked  fiyr,  can  the  party  re- 
quiring them  give  secondary  evidence  of  their  contents ;  if  not, 
what  further  steps  must  he  take  before  he  can  do  so  ? 

2.  State  some  cases  in  which  a  notice  to  produce  is  not  neces- 
sary for  the  purpose  of  making  secondary  evidence  admissable. 

8.  Is  a  witness  who  refuses  to  answer  a  question  on  the  ground 
that  it  may  criminate  him  bound  to  show  how  his  answer  would 
have  that  effect  ?    Give  your  reasons. 

4.  When  a  written  reo^pt  has  been  given  is  oral  evidence  of 
payment  admissible,  and  why  ? 

6.  To  what  extent  is  it  permitted  to  give  evidence  impeaching 
the  character  of  a  witness,  and  what  is  the  proper  form  of  ques- 
tion for  this  purpose? 

6.  In  what  cases,  and  of  what  facts,  is  a  dicing  declaration 
admissible  evidence  ? 

7.  Is  it  necessary  to  object  at  all,  and  if  so,  to  what  extent,  to 
tnadmlsrible  evidence  tendered  at  Nisi  Prius,  In  order  to  be  allow- 
ed to  make  the  reception  of  each  evidence  a  ground  for  a  new 
trial? 


PRACTICE  AND  STATUTES. 

1.  Is  there  In  Upper  Canada  any  and  what  statutory  enaetmeat 
as  to  purchasers  seeing  to  the  application  of  purchase  money  ? 

2.  what  statntory  powers  has  the  Court  of  Cbaaoei7  in  Upper 
Canada  over  the  real  estate  of  infhnts  and  lunatics  ? 

8.  From  what  time  does  the  Statute  of  Limitations  run  against 
a  emtui  qu$  trust  asking  relief  in  equity  against  a  sale  of  real 
estate  by  an  express  trustee  in  breach  of  trust  ? 

4.  Can  the  Statute  of  Frsuds  be  taken  advantage  of  in  equity 
in  demurrer  to  the  bill  ?  Can  the  Statute  of  Limitations  be  so 
taken  advantage  of  ? 

5.  Is  the  mis-joinder  of  co-plaintiffs  an  ol:jection  for  which  a 
bill  will  be  dismisssd  at  th^  hearing  ? 

6.  From  what  office  can  writs  of  summons  in  local  and  transitory 
actions  respectively  be  Issued? 

7.  Can  an  equitable  defence  be  set  up  at  common  law  in  an 
action  of  ^eotment,  or  in  a  case  stated  fbr  the  opinion  of  the  court, 
without  pleadings  ?    Give  your  reasons. 

8.  What  is  the  effect  of  the  marriage  of  a  woman  plaintiff  or 
defendant  during  the  progress  of  the  suit  ? 

9.  When  a  verdict  is  taken  sulgect  to  arbitration,  what  is  the 
method  of  enforcing  the  award? 

10.  Within  what  time  must  a  rule  enlarged  from  a  prsvioim 
term  be  mentioned  to  the  court  to  prevent  Its  lapsing  ? 

11.  In  what  cases  can  the  court  make  a  compulsory  reference 
to  arbitration,  and  at  what  period  of  a  suit  ? 


EXAMINATIOK  FOR  CALL   WITff  HONORS. 

jruSTINL^'S  INSTITUTES. 

1.  To  what  persons  were  curators  appointed ;  and  by  whom 
was  the  appointment  of  a  curator  made  ? 

2.  What  were  '•  Servitudee  ?*'  Mention  some  of  the  prindpal 
real  servitudee.    How  were  they  created  ? 

8.  Give  a  definition  of  the  right  of  '•UsufViiet''  In  the  Civil 
Law.  How  was  an  **  Usufruct"  created  ?  How  determined,  and 
what  things  could  have  been  made  the  subject  of  this  right  ? 

4.  What  was  the  enactment  of  the  Falcidian  Law  ? 

6.  On  what  ground  could  a  «*  donatio  inter  vivo*  "  after  it  had 
been  completed,  have  been  revoked  by  the  donor. 

6.  Where  several  **JUkju$9ort%^**  or  snrsties,  were  bound  each 
for  the  whole  debt,  oonld  the  creditor  enforce  payment  of  tha 
whole  from  any  one?  If  one  of  several  <*/rf!f  jmnoru "  so  bound 
for  the  whole  debt,  voluntarily  paid  the  whole,  oonld  he  enforce 
contribution  fkom  his  oo-suretiea  T    Give  reaaoaa  for  your  answers. 

7.  What  was  "ftOMlt(m?" 

8.  Was  a  oontract  of  sale,  by  which  it  was  agreed  that  the  price 
should  be  fixed  by  a  third  person,  good  in  the  Civil  Law ;  and  what 
was  the  consequence  If  the  person  to  whom  the  question  of  price 
was  referred,  refused  or  became  unable  to  fix  it  ? 

9.  Could  a  mandatory  or  agent,  after  having  accepted  the  ofliee, 
renounce  the  performance  of  the  duty  delegated  to  him  ? 

COOTE  ON  MORTGAGES. 

1.  From  what  dates  does  the  Statute  of  Idmitatioas  run  against 
a  mortgagee  out  of  possessioa  ? 

2.  Will  the  Court  of  Chancery  in  any,  and  what  case,  in  taking 
an  account  against  a  mortgagee  in  possession,  take  it  with  aannal 
resU? 

8.  Blackacre  and  Whiteacre  are  by  separate  deeds,  at  different 
dates,  and  for  distinct  debts,  mortgaged  to  A.,  subsequentiy  the 
same  mortgagor  mortgages  Blackacre  alone  to  B. ;  can  B.  redeem 
the  mortgi^  on  Blackacre  without  also  redeeming  that  on  White- 
acre? 

4.  What  is  the  remedy  given  to  an  equitable  mortgagee,  who 
not  being  able  to  maintain  ^ctment,  is  desirous  of  applying  tho 
rents  and  profits  in  reduction  of  his  debt  ? 

DARTS'  VENDORS  AND  PURCHASERS. 

1.  After  the  eonveyanoe  has  been  executed,  can  a  purchaser, 
upon  discovering  a  defect  of  titie,  in  an j  case »  obtaia  relief  either 
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mt  law  or  in  eqoitj  otherwifle  than  b/  aotton  apon  the  eovenanU 
for  title. 

2.  Will  the  Coart  of  Chanoery  in  any,  and  what  cases,  set  aside 
a  sale  of  lands  for  inadequacy  of  price  only  ? 

8.  Does  it  follow  that  because  a  court  of  equity  refuses  speoifi- 
eally  to  perform  a  contract,  that  it  will  rescind  it? 

4.  What  is  the  effect  of  a  registered  judgment  as  a  charge  ? 
What  interest  in  real  estate  does  it  bind  ? 

6.  What  must  be  shewn  as  to  a  title  to  induce  a  court  of  equity 
to  oompel  an  unwilling  purchaser  to  take  it? 

JARMAN   ON  WILLS. 

1.  Gire  a  definition  of  the  rule  against  perpetuities. 

2.  Under  a  derise  of  lands  to  A.  and  his  children,  A.  haWng  no 
children  either  at  the  date  of  the  will,  or  of  the  testator's  death, 
what  estate  does  A.  take  ? 

8.  What  is  the  rule  by  which  to  determine  whether  or  not  a 
derise  to  a  person  in  trust  for  another,  giyes  the  legal  estate  to 
the  person  named  as  trustee  ? 

4.  In  what  cases  is  parol  evidence  admissible  to  shew  the  inten- 
tioQ  of  a  testator  ?    Give  instances. 

6.  In  what  cases  are  cross-remainders  implied  in  a  will  ?  Give 
•samples.  Is  there  any  differenoe  between  the  constroction  of 
irills  and  deeds  as  to  the  implication  of  oross-remainders? 

6.  £zplain  the  doctrine  of  oonstrootive  oooTeraion  ? 

WATKINS  ON  CONVEYANCING. 

1.  In  whom  does  the  legal  estate  vest  If  on  a  couTeyance  by 
bargain  and  sale,  a  use  is  limited  to  a  person  other  than  the  bar- 
gainee ?    Qire  the  reason  for  your  answer. 
^    2.  What  is  a  power  simply  collateral  ?    What  a  power  In  gross  ? 
Oire  instances  of  each. 

8.  Of  what  property  is  a  deed  of  «< Grant"  the  sppropriate 
ftmn  of  eouTeyanee  at  common  law  ? 

STORY  OK  PARTNERSHIP. 

1.  Give  a  definition  of  partnership,  and  illustrate  the  rule  that 
partnership  is  a  voluntary  contract 

2.  Where  the  same  person  is  a  partner  in  two  different  firms, 
can  one  of  such  firms  sue  the  other  ?  Will  this  rule  affect  the 
rights  of  the  holder  of  a  note  or  bill  made  by  one  of  such  firms  to 
the  other,  and  endorsed  over  ?    Give  your  reasons. 

8.  In  what  cases  will  a  person  be  liable  as  a  partner  to  third 
persons,  when  he  is  not  an  actual  partner  ? 

4.  Has  one  partner  in  the  business  of  an  attorney  the  power  to 
bind  the  firm  by  bill  or  note  ?    Give  your  reasons. 

5.  Is  the  absence  of  an  express  stipulation  between  the  parties 
omielastTe  on  the  question,  whether  a  partnership  is  at  will  or  for 
a  definite  period  ? 

6.  State  some  of  the  distinctions  between  the  rights  of  a  partner 
sad  a  part  owner  of  a  chattel. 

7.  Where  there  are  nunlng  accounts  between  a  firm  and  a 
•aalomer,  how  will  the  ordinary  rale  of  law,  with  regard  to  appro- 
priation of  payments  by  sneh  oostomer,  affeot  the  liability  of  a 
seturing  partner? 


BUB8BLL  ON  CRIMES. 

1.  What  is  die  distincUon  between  a  principal  in  Uie  second 
degreo  and  an  accessory ;  in  what  cases  there  be  no  accessories  ? 

2.  Is  a  married  woman  liable  for  crimes  which  she  commits  in 
the  presence  of  her  husband,  and  why  ?  Does  not  the  rule  apply 
to  all  crimes  ?    If  not,  state  the  exceptions. 

8.  GiTC  a  definition  of  larcency.  Is  lucri  eatuA  a  necessary  in- 
gredient ;  at  what  time  must  the  animut  furandi  exist  to  consti- 
tute the  conversion  of  goods  found  a  larcency. 

4.  What  is  the  presumption  of  law  as  to  the  age  at  which  a  per- 
0on  is  responsible  for  crime  ? 

5.  Mention  some  eases  in  which  homicide  is  justifiable,  and 
•one  in  which  it  only  amounts  to  manslaughter. 

6.  Define  the  crime  of  burglary.  What  is  eonsidered  night  for 
dils  porpoee ;  does  this  depend  on  common  law  or  statute  ? 


7.  If  a  prisoner  is  acquitted  on  the  ground  of  insanity,  how 
should  the  yerdict  be  returned,  and  what  is  the  effect  of  such  find- 
ing ;  is  the  question  of  insanity  ever  rused  before  plea  ? 

8.  If  a  seryant  is  entrusted  with  property  by  his  master  and 
conrerts  it,  Is  this  larcency  or  embczxlement  ?  GWe  your  reasons. 

STORY'S  CONFLICT  OF  LAWS. 

1.  Give  the  definition  of  the  term  ■*  Domicil,"  and  state  some  of 
the  principal  rules  to  be  applied  in  determining  the  question  of 
"  Domicil." 

2.  By  what  law  is  the  Talidity  of  a  will  of  personalty  to  be  de- 
termined, where  the  property  bequeathed  is  situate  in  one  coun- 
try, the  domicil  of  the  testator  being  in  a  different  country,  whilst 
the  will  is  made  in  the  third  ? 

8.  Can  an  action  be  m^ntained  in  Upper  Canada  on  a  contraot 
Toid  under  the  Statute  of  Frauds,  but  made  in  a  foreign  country, 
by  the  law  which  it  is  yalid  ?    GWe  reasons  for  your  answers. 

4.  What  is  essential  to  make  a  foreign  judgment  an  estoppel  by 
the  law  of  En^and  ?  GiTC  a  short  outline  of  the  law  of  estoppel 
by  foreign  judgment. 

6.  Supposing  a  debt,  not  transferrable  by  the  law  of  Upper 
Canada,  contracted  in  a  foreign  country,  and  there  assigned  over 
by  the  creditor  to  a  third  person,  who  by  the  law  of  the  foreign 
country  could  maintain  an  action  as  such  assignee  in  his  own 
name,  who  would  be  the  proper  person  to  sue  in  Upper  Canada  for 
the  recoTery  of  the  debt  7 

6.  Would  a  child  bom  before  marriage  in  Scotland,  whose 
parents  afterwards  married,  be  considered  legitimate  in  England  T 
GiTC  your  reasons,  and  state  how  far  the  laws  of  England  is  gor- 
erned  in  cases  of  legitimacy  by  the  law  of  the  country  where  the 
birth  takes  place. 

7.  Are  there  any,  if  so,  what  exceptions  to  the  rule,  that  a  mar^ 
riage  is  valid  in  England  when  valid  aocording  to  the  laws  of  the 
country  where  is  was  celebrated  ? 

■^  '       -  -  — 

JURIDICAL  SOCIETY. 

(From  the  SMeUanf  JammtU  and  B«parttr.) 

The  LoKD  Chakccllor,  on  last  Monday  eveniog,  as  Presi- 
dent of  the  Juridical  Society,  presided  at  its  usual  bi-montblj 
meeting,  when  Mr.  Lewis,  Q.C.,  read  a  paper  upon  the  law 
regulating  the  prosecution  of  Blasphemous  Libels ;  after  which 
a  disouBsion  of  more  thaxi  ordinary  interest  took  place.  There 
was  a  ftrj  large  attendanoe  of  members,  including  several 
jndees  and  Queen's  Counsel. 

Mr.  Lewis,  in  his  paper,  after  referring  to  the  delicacy  of 
the  inquirv,  apologised  for  introducing  it  to  the  eooiety,  on 
the  ground  that  the  law  in  reference  to  it  had  been  assailed  by 
able  men  in  violent  terms  as  incompatible  with  that  freedom 
of  opinion  which  ought  to  prevail  in  a  free  countrv.  Haring 
given  examples  of  the  kind  of  speaking  which  the  law  held 
to  be  blasphemous,  he  remarked  that  such  blasphemy  wat  in- 
dictable, under  both  the  common  and  the  8tii.tate  law,  th^ 
malice  of  the  person  uttering  it  being  assumed  ^9  an  essentia 
ingredient  of  the  offence.  Formerly,  nonooi^formity  and 
heresy  were  indictable  by  statute,  but  that  law  had  been  re^ 
pealed,  and  that  being  the  case  he  was  ready  to  maintain  thi^ 
there  was  not  anything  prejudicial  to  free  opinion  in  the  state 
ezeroising  its  power  to  protect  the  Christian  religion  froip 
ribald  and  sonrrilous  attacks. 

The  learned  reader  then  proceeded  as  follows : — 

We  have  now  ascertained  the  mode  in  which  the  law  of 
England  deals  with  the  three  leadine  classes  of  oocnrrences, 
in  which  blasphemy  may  present  itself.  That  law  we  find  in 
each  case  to  have  the  pureiv  practical  aim  of  protecting  what» 
righUy  or  wrongly,  in  regara  to  religion,  it  deems  the  essential 
interests  of  society  at  larj^  or  of  individuals  specially  in  need 
of,  and  entitled  to  claim  its  protection. 

"  Rightly  or  wrongly,"  1  say ;  for  the  question  has  been 

started,  whether  this  interference  is  right  or   justifiable? 

Whether  society  or  the  law  has  any  function  to  examine  what 

^  is  irreligious,  or  to  make  irreligion  a  crime?    It  ia  said  to  be 
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•aoh  maii^s  ri^t  d  seniire  giMr  vdU,  d  qua  ientud  Hotrt;  Bad 
that  the  law  OTenteps  its  rightful  limits  when  it  annexes  a 
'  muuibiiieDt  to  mofane  speech.  A  claim  is  put  forward,  which 
1  will  state  in  toe  precise  words  of  one  who  has  made  himself 
most  oonspiCQoas  in  denoonoing  this  portion  of  our  laws.  Mr. 
Backle,  the  weU-knowa  anthor  of  what  at  first  appeared  to  be 
a  promising  treatise  on  "  CiTilisation  in  EngUmV  pat  fi>r- 
wwd  this  proposition : — "  It  should  be  dearly  understood  that 
every  man  has  an  absolute  and  irrefragable  right  to  treat  any 
doctrine  as  he  thinks  proper ;  either  to  argue  andnst  it»  or  <o 
ridUmU  iL  If  his  aij^nments  are  wiong»  be  can  oe  refuted ;  if 
his  ridicule  is  ibolish,  he  can  be  cnU^ridieuledJ^  "  Every 
species  of  attack  is  legitimate.^'  Again :  "  Any  punishment 
inflicted  for  the  use  of  language  wh)ch  does  not  tend  to  break 
i^fMicp&aee^  and  which  is  neither  seditious  in  reference  to 
the  iSflafe^  nor  lH)eUous  in  reference  to  indimdudUJ'  is  **  simply 
a  wanton  cruelty.''  And  once  more,  he  puts  the  proposition 
in  the  Ibmi  of  a  question,  thus : — ^"  Is  it  proper  that  law,  or 

gublic  opinion,  should  discourage  an  individual  from  publSsh* 
ig  senlimeats  which  are  hostile  to  the  prevailing  notions,  and 
are  considered  by  the  rest  of  society  to  be  false  and  mischiev- 
ous f  In  other  words,  our  objectors  say,  Dwrum  ityuruBt 
diis  ewree  t 

Here,  then,  is  the  problem  which  it  is  mr  olgeet  to  su'bmit 
for  your  consideration.  Here  is  the  issue  which  remains  to  be 
decided  by  the  educated  mind  of  the  country,  and  which  it 
especially  befits  us,  as  jurists,  to  aid  in  the  determination  of! 
The  protest  against  the  existing  law  is  made  not  by  Mr.  Buckle 
only,  but  also  by  a  writer  of  even  higher  repute  and  oonsidera- 
tioa — ^Mr.  John  Stuart  Mill,  whom,  in  fact,  as  respects  this 
qnestion,  Mr.  Buckle  onlj/oQawed  in  order  of  time ;  but  whom 
he  has  far  (mUtripped — ^if  I  ought  not  rather  to  say,  cowbraded 
with  himself— in  the  intemperance  of  the  remarks  which  he 
has  published  on  the  subject,  and  the  uigustifiable  mode  in 
whicn,  in  his  eagerness  to  heap  abuse  upon  Uie  law,  personal 
eharacter  has  been  tradnoed  by  him. 

It  is  whoUy  impossible,  in  a  disonssion  of  this  suljeet,  to 
omit  noticing  the  particular  case  which  has  gi^^  ^^  qnestion 
more  immediate  prominence  among  the  puuic  disputations  of 
the  day.  It  Is  invested  with  speciu  interest  to  us,  iu  lawsfen, 
because  it  is  the  first  occasion  in  the  long  period  which  has 
elapoed  since  society  assumed  its  present  settled  and  refined 
condition,  that  the  administration  of  justice,  by  one  of  the  first 
class  ef  judicial  functionaries,  has  been  openly  alleged,  by 
persons  of  edooation,  to  have  been  designedlT  perverted  to  the 
purposes  of  oppression.  It  is  also  invested  with  interest  lor 
everv  one  who  is  eoncemed  fbr  the  character  and  honour  of 
onr  highest  likralure;  in  that  we  find,  how  even  a  cultivated 
intellect  may  surrender  itself  to  prejudices,  under  the  infinenoe 
of  which  it  may  be  gtiilty  of  the  breach  of  every  imaginable 
literary  propriety,  and  of  even  the  commonest  decencies  of 
social  intercourse. 

[The  learned  reader  here  detailed  the  partioalars  of  Pboley's 
Mse,  and  the  attack  of  Mr,  Buckle  on  Sir  John  Coleridge,  in 
tef(N«noe  to  it;  animadverting,  in  strong  terms,  on  the  spirit 
manifested  by  Mr.  Buckle  in  that  attack,  and  the  mode  in 
which  he  had  conducted  that  controversy.] 

Has  then  the  law  a  right  to  restrain  offensive  attacks  on 
religion. 

**i^<)/"says  the  lover  of  liberty;  "ox,"  he  says,  "if  you 
interdict  the  use  of  such  weapons,  interdict  them  equally  on 
hoih  sides.  Restrain  the  employment  of  vindictive,  sarcasm 
contumely!  and  other  intemperate  means  against  irreligious 
opinions,  if  you  forbid  their  use  in  opposition  to  the  prevailing 
that  is,  the  Christian  opinion."  ^is  ground  is  taken  by  Mr. 
Mill  and  others.  Mr.  Mill  says,  "  If  it  were  necessary  to 
choose,  there  would  be  much  more  need  to  discottrage  offensive 
attacks  on  i/ifidelity  than  on  rdigion.  It  is,  however,  obvious 
that  law  ana  authority  have  no  business  with  restraining 
either,'*    So,  it  iH  asked  by  an  anonymous  writer,  as  to  *'  those 


who  would  pnnisfa  blasphemy  because  it  is  offimsive  to  be- 
lievers, will  they  similarly  punish  believers  for  language 
offensive  to  those  of  other  creeds,  with  equal  virulence  and 
wilfulness  V 

Now  it  would  be  mere  disin^nousness,  a  mere  ef  asion  were 
I  to  profess  myself  satisfied  with  the  aUemoHve  offered  of  an 
eouality  of  treatment  to  be  extended  to  the  defiuners  of 
OmiMM^  and  the  tmppomd  deCunera  of  wibdi^  I  sha)] 
not  shelter  myself  under  any  such  compromse  t  Part  of  my 
argument,  indeed,  will  be,  that  there  is  nothinc  in  unbelief  to 
de&me  I  It  is  plausible,  but  utterly  false  (as  f  shall  hope  to 
show),  to  assume  that  there  is  room,  or  material,  here  fiir  any 
baroain.  The  man  who  r^ects  religion  has  nothing  to  offer 
which  can  entitle  him  to  put  tiie  Christian  tmder  ierme.  ^  There 
is  no  subjtet  matter  for  an  ex^ange  !  The  off»nce  (suppoungthe 
Ikot  of  an  offence  to  be  established),  is  uS  on  one  nde.  How 
can  any  one  dtfame  infddUy^  which,  in  its  very  nature,  s^««e 
all  claim  to  veneration,  and  which  says,  "  Let  us  eat  and  drink 
for  to-mofiow  we  die  1"  Its  own  description  of  itself  eoofesses 
that  there  is  no  eacrednsu  in  it  to  imetmie*  It  bmj  be  arpia- 
ble  theoietioallT  whetiier  Christianity  is  or  is  not  true,  and 
the  unbeliever  is  not  sou|^t  to  be  preeluded  horn  denying  its 
truth;  bttt  if  I  estobUsh,  as  I  hope  te  do,  thai  Christianity 
may,  for  certain  Kmited  pw  poses,  be  trsated  by  the  Slate  as 
it  would  be  were  it  certainly  known  to  be  true,  then  we  must 
take  iU  own  de$cr^ptim  qf  ifse]^,  and,  acoording  to  that  descrip- 
tion, it  offers  sanctions  with  which  diMUefhM  nothing  to 
compare, — against  which  it  has  nothing  to  9e^ff\  sanctions 
which  are  of  such  a  nature  that  an  attack  upon  them  may  be 
indecent — ^may  bejiro/ans ;  sanctions,  moreover,  which  being 
profaned,  there  is  no  longer  even  eqialUf  (as  I  shall  show), 
for  Christian  opinion  (that  equality  whioh  the  unbeliever 
himself  insists  on),  but  a  gross  insgnalt^,  to  the  unfair  hin- 
drance and  disparagement  of  those  opinions. 

The  arguments  which  establish,  as  I  conceive,  the  right  to 
visit  blasphemy  with  legal  penalties,  are  of  iwo  kinds.  One 
class  of  arguments  is  derived  horn  the  essential  nature  of 
Christian  doctrines,  and  the  intrinsic  difference  between  their 
sanctions  and  those  of  infidefity  (if  the  latter  can  be  said  to 
dmm  any  sanctions).  In  other  words,  firom  the  very  nature 
and  character  of  Christian  opinions,  they  occupy,  in  regard  to 

?rotection  from  the  State,  a  preferable  position  to  disbelief, 
'he  other  line  of  argument  is  either  historical,  or  bases  itself 
on  existing  facts.* 

Before  submitting  to  you  the  arguments  that  have  occnred 
to  me,  there  are  certain  aisiisaions  which  may  be  most  readily 
and  unhesitatingly  made,  and  which  wiU  assist  in  oleaiing  the 
ground  of  the  controversy. 

Thusp  I  need  hardly  sey,  I  adssit  that  a  hnasan  being  is  not 
accountable  to  others  for  his  religious  belie!  I  admit  that,  as 
between  man  and  man,  or  betsraen  man  and  society,  each  in- 
dividual for  himself  is  entitled  to  **  absoluU  freedom  ef  episr 
ion  and  sentiment  en  all  subiects,  practical  or  speculative, 
scientific,  moral,  or  theological"  I  admit  that  this  complete 
liberty  belongs  to  all,  whether  Okridians  or  not.  I  admit  that 
the  '*only  part  of  the  conduct  of  any  one,  for  which  he  is 
amenable  to  society,  is  that  which  concerns  oihers" 

The  right  which  the  law  asserts,  therefore,  is  not  a  right  to 
persecute  any  opinion.  Beyond  even  this,  it  is  not  a  right  to 
inJoTce  any  opinion.  It  is  not  a  right  to  prohibit  any  opinion. 
It  is  not  even  a  right  toprohibit  the  ptiMieotion  of  any  opinion 
OS  an  opinio¥i^  provided  there  be  decorum  and  respect.  Ik 
should,  therefore,  be  dearlv  understood  that  it  is  altogether  in- 
appropriate to  adduce  in  the  present  argument  sufth  examples 
as  that  of  the  Mussulman  not  permitting  pork  to  be  eaten,  or 
the  Hindoo  beef;  Spain  prohibiting  Protestant  worship  or  a 
married  olei^gy ;  the  Fsrsians  forbidding  temples ;  the  Puritans 


•  IvMdbHvHjHyibiitlB  wing  ttit  tcn«  'isfldel"  or  '•tiiSMItf,'*  I  adopt 
the  term  nonlj  m  aoonvvalMilfiNnDi  ot&t^fnni 
of  inflamlog  prpjndleeo,  or  •fflxUig  tmj  iClgauu 
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denying  wordlj  amnsementB ;  or  the  SocidUts  disallowing  the 
appropriation  of  more  than  a  ratable  or  soiBeient  portion  of 
wealth. 

The  line  of  argument  which  I  first  Yentnre  to  submit,  is 
derited,  as  I  before  said,  from  the  yery  nature  and  character 
of  Christian  opinions.  The  essence  of  the  Ohristian's  fidth — 
as  we  all  know— is  God,  a  fotnre  state,  a  retelation,  sin,  re- 
demption, and  a  final  jodgment  Now,  I  admit  that,  in  so  fitf 
as  we  claim  a  right  to  punish  the  ridicule  of  Christian  tenets, 
on  the  ground  of  thetr  diyine  character,  we  deny  Mr.  MilPs 
theory  of  the  perftot  equality  of  opinion  in  the  just  yiew  of 
Hberl^r,  and  assert  or  insist  on  the  soundness,  or  the  ri^t  to 
assume  the  soundness,  of  our  own  as  against  those  of  the  infidel, 
though  we  claim  no  right  to  pertecuU  or  be  intoltrm^.  If  the 
law  cannot  take  coeniiance  of  the  fact  that  Christian  opinions 
hfure,  or  claim,  Dinne  sanction,  it  cannot,  on  the  mere  ground 
of  their  alleged  orthodoxy,  deem  the  irreyerent  aspersion  of 
those  opinioos  a  crime ;  or  supposing  thai  the  law  could  so 
treat  it,  then,  upon  the  hypothesis  I  naye  menticmed,  it  must 
equally  punish  any  eoniumdy  of  the  opinionB  of  tha  infidel. 

Thb,  tiien,  is  the  position  of  the  argument: — ^There  is  no 
attempt  to  proscribe  freedom  of  opinion,  as  such ;  and  for  the 
purpose  of  the  enjoyment  of  that  freedom,  it  is  agreed  to  be 
assumed,  that  the  opinions  commonly  deemed  orthodox  may 
proye  wrong,  and  those  of  the  unbelieyer  sound.  But,  when 
the  greater  license  of  derision  and  reproach  is  claimed,  tho^e 
who  refuse  to  concede  it,  rely,  though  not  exdusiyely,  on  the 
assumption  that  there  is  something  in  the  protected  creed 
which  the  State  is  at  liberty  to  take  notice  or,  as  entitling  it 
to  that  protection,  and  that  in  this  respect  the  creed  of  the 
infidel  cannot  be  treated  as  on  a  leyel  with  it.  Undoubtedly, 
then,  I  am  concerned  to  show  that  tiie  sanctions  of  Christianity 
are  matters  which  the  State,  i  s.  the  nation  at  large,  may,  for 
some  purposes  of  polioe,  inform  itself  of,  without  nnduly  in- 
fringing on  what  all  alk>w  to  be  tiie  just  liberty  of  opinion, 
and,  therefore,  of  infidelity. 

I  shidl  desire  to  oonaider  this  question  in  a  manner  and  on 
^nnds  strictly  logical,  without  oalling^  in  aid  matters  oifidr 
mg  and  aeikHimiiU,  iHiich,  howeyer  legitimate,  and  erea  neces- 
saiy  in  a  drutiaii  yiew,  cppomaida  could  not  be  expected  to 
share  in. 

Now  one  thing,  at  all  eyents,  it  may  be  expected  tiie  obJMtor 
to  our  laws  asainst  blasphemy  will  concede: — ^The  questions 
inyolyed  in  religion  mag  be  of  eternal  moment.  iSR«  own  pro- 
position is,  that  we  can  nerer  be  sure  of  our  opinion  being  a 
sooad  opinion,  or  another's  a  folse  one.  He  says,  that  we 
eaanot  call  anjf  proposition  certain,  because  we  are  not  the 
judgaa  of  certainty.  He  says  that  ereeds  fluctuate,  and  that 
we  find  an  impcoyement  in  the  diaraotor  of  snooessiye  creeds. 
How,  tills  bmng  his  own  yiew  of  opinions  generally,  he  will 
admit  that  the  Christian  mag  be  rifj^t,  when  he  dedarea  that 
leligioB  is  of  etsmai  moment,  and  that  Christianity  famishes 
the  meanaof  knowing  wlwt  are  theobligations,  what  the  perils, 
and  what  the  rewards  of  religion. 

It  is  therefore,  a  fact,  which  no  license  of  opinion  can  die- 
aemble,  that  a  most  serious,  indeed,  an  awful  choice,  is  pre- 
aented  when  the  riral  opinions  are  Christianity  on  the  one 
hand,  and  infidelity  on  the  other.  To  say  that  this  is  a  case 
merely  of  opinion  agaimt  opinion  is  deceptiye.  Granted,  for 
the  purpose  of  argument,  that  either  may  oe  true^  yet  there  is 
this  difference — ^tbe  one  o^^  nothing,  en^cnb  nothing,  inyolyes 
no  risk  of  losing  anything ;  it  is  a  simple  negaHon^  and  pre* 
sents  a  mere  Mank : — the  other  warns,  promises,  and  holds  out 
eonsequenees  of  nevet^nding  importance  to  eyery  one  to  whom 
the  choice  is  tendered. 

Now,  does  it  not  flow  from  this,  that  the  treatment  which 
the  mass  of  opinion  ought  to  receiye,  must  be  such  as  is  suita- 
ble to  the  more  complicated,  as  well  as  to  the  simplest,  of  the 
two  sets  of  opinions^n  other  words,  ought  to  be  measured  by 
the  conditions  of  that  opinion  which  inyolyes  responsibUOg^ — 


which  professes  to  inyolye  loss,  depriyation,  perditioa ;  and  not 
merely  of  that  whiuh  claims  to  produce  no  sanctions^  and  eiH 
tail  no  consequences. 

The  two  sets  of  opinions,  in  other  words,  exist  under  aho^ 
gether  different  conditions.  There  is  an  atmosplmie  in  whioh 
the  one  set  of  opinions  could  not  lin  «yen  as  opimims,  whieh, 
neyertheless,  would  be  quite  compatible  with  the  ritallty  af 
the  other  set  of  opinions.  Reverence  h  essential  to  the  one, 
but  it  is  altogether  indifhimt  to  the  other.  What,  tiien,  dees 
the  yery  liberty  of  opinion  itself  require,  on  whieh  the  obieotor 
prides  himself?  It  requires  that  these  seyeral  riyal  opmioM 
should  be  allowed  to  exist  under  conditions  suitable  to  each. 
It  is  not  equality,  not  liberty,  to  deny  to  the  more  complicated 
opinion  any  other  range  of  existence  or  of  action  tkian  that 
which  sufiioes  for  the  balder  one. 

This  being  so,  the  Steto  rightiy  enough,  is  caUad  upon  to 
take  notice  m  each  of  these  riw  sentimento,  and  to  allow  theat 
due  play.  It  learns,  therefore,  thenatarrbf  eaoh  opinion,  and 
the  sanctions  whioh  it  claims  for  iteelf.  It  is  oaUed  upon  to 
take  care  not  to  interfere  unnecessarily  with  the  propagatiott 
or  action  of  either  set  of  opinions.  It  agrees  to  do  this.  It  sees 
the  tremendous  seriousneas  in  particular  of  the  Christian  opin* 
ion,  according  to  ito  own  desoriptbn  of  itself.  It  at  onoe 
aeknowledges  that,  seeing  what  Christian  opinions  are,  bo^ 
the  ordinary  liberty  of  opmton,  and  the  yery  natare  of  those 
opinions  in  themselyes,  require  that  they  should  eaioy  a  reye- 
rent  medium  of  commnnicationwith  the  public  It  acknow- 
ledges Aat  trneverence  conflicte  with  what  is  of  their  yeiy 
essence  and  is  fiitol  to  their  free  action  as  opinions. 

But  the  Stete  has  a  more  special  duty  eyen  than  this.  The 
mat  bulk  of  the  community  are  in  a  condition  which  entitles 
Siem  toprofeoEion  on  the  part  of  the  State.  Tha  great  mass 
are  composed  of  the  goung,  the  ignonuUf  and  the  fjoor,  To- 
wwds  these  classes,  the  position  of  the  State  is  this: — ^It  ia 
bound  to  teke  care  that  those  opinions,  between  which  thiQr 
are  to  choose,  shall  come  to  tiiem,  or  haye  the  means  of  rea(di* 
ing  them,  in  their  true  character,  without  any  illicit  interfor- 
enoe  or  poisonoas  adulteration.  Espemally  must  this  be  so 
with  regard  to  that  particular  set  of  opinions  which  are  idlsK* 
ed  to  carry  in  their  train  etamal  consequences  of  good  or  enL 
Shall  these  be  preyented  from  finding  access  to  the  poor,  tha 
ignorant,  and  the  youne,  in  their  true  garb,  and  with  tha 
fVeedom  and  pnrity  which  their  own  nature  requires  T 

Now,  how  is  it  consistent  with  the  fair  and  free  action  of 
rdigious  opinions  upon  those  who  are  unprotected,  and  not  of 
suffident  intellectual  or  social  strong  to  cast  off  all  illicit  in- 
fluences, to  allow  those  religious  opmions  to  be  publieljf  ridi- 
culed and  held  up  to  scorn  t  Where  is  the  libertjr  of  opinion  T 
where  the  fairness  ?  where  the  equality  T  if  unbndled  irreyer- 
ence  stalks  abroad  to  bias  and  pr^udioe  and  lotimidato  the 
weak  and  the  unweary.  Irreyerenoe  and  contempt,  be  it 
obseryed,  inyolye  not  merely  an  improper  pr^udice  against 
Christian  opinions,  but  poison  the  yery  atmosphere  of  thoee 
opinions.  The  spirit  of  ridicule  is  itoelt  destructiye  of  the  yery 
conditions  under  which  alone  religious  opinions  can  liye  merely 
as  opinions.  Christianity  and  imyerence  are  abeolutely  in- 
compatible. And  yet,  irreyerence  cannot  pretend  to  be  an 
opinion.  It  cannot  shelter  iteelf  under  a  claim  to  be  treated, 
itself,  as  an  independent  opinion. 

Perhaps  to  this  it  may  be  answered,  that  persons  need  not 
be  affected  by  the  ridicule  or  the  scoffing  unless  they  Uke,  and 
that  there  is  no  harm  in  leaying  them  to  feel  and  do  as  they 
like  in  this  respect.  But  to  this  again  I  answer,  that  the  com- 
mon mass  of  the  people  are  not  those  who  know  and  under- 
stand all  that  can  be  said  on  boih  sides.  It  cannot  be  expected 
that  they  should  do  so.  The  common  mass  are  the  weak  $na 
the  unprotected,  and  no  stete  of  the  world  can  be  anticipated, 
in  which  people  generally  shall  be  able  to  erect  a  bamer  Jbt 
themselves  against  irrf  yer9iit  inftuf  nfH»<  t)^  p^  critically  ex- 
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ftmiDiDg  all  that  baa  been  wrifeten  and  said /or  and  againit  the 
Christian  faith. 

I  contend,  then,  that  since  GfaristianitT  may  be  trae  (which 
is  all  that  I  ask  the  infidel  to  allow) ;  that  since,  if  troe,  iu 
behests  are  of  everlasting  moment  to  erery  one ;  that  since, 
irreverence  and  ridicule  are  conditions  inconsistent  with  the 
very  nature  of  Christian  opinions,  and  incompatible  with  their 
just  action  as  aptnions,  it  is  the  right  and  the  dntj  of  the  State, 
BOt  by  infringing  upon  liberty  of  opinion,  but  on  the  contrary, 
in  fiiuT9uance  of  it,  and  for  secuving  it»  to  punish  the  licentious 
scoffer,  and  declare  blasphemy  a  crime. 


Let  me,  in  conclusion  of  this  yiew  of  the  question,  remind 


ales !  the  only  refuge  and  consolation  amidst  the  troubles  and 
afflictions  of  the  world.  The  poor  and  humble,  whom  it  affects 
to  pit^,  may  be  stabbed  to  the  heart  by  it.  They  have  more 
occasion  for  firm  hopes  beyond  the  grave  than  the  rich  and 

rrosperous,  who  have  other  comforts  to  render  life  delightful, 
can  conceive  a  distressed,  but  virtuous  man  surrounded  by 
his  children  looking  up  to  him  for  bread,  when  he  has  none  to 
give  them  ;  sinking  under  the  last  day's  labour,  and  unequal 
to  the  next;  yet  still  (supported  by  confidence  in  the  hour 
when  all  tears  shall  be  wip^  from  the  eyesof  afiiiction)  bear- 
ing the  burden  laid  upon  him  by  a  mysterious  Providence 
which  he  adores,  and  anticipating  with  exultation,  the  revealed 
promises  of  his  Creator,  when  he  shall  be  greater  than  the 
greatest,  and  happier  than  the  happiest  of  mankind.  What  a 
change  in  such  a  mind  might  be  wrought  by  such  a  merciless 
publication  1" 

Another  consideration  which  more  properly  belongs  to  this 
line  of  argument,  than  to  the  succeeding  one,  though  perhaps 
in  strictness  to  neither,  arises  from  the  particular  circumstance 
that  the  great  majority  of  people  in  this  country  profess  the 
CAris^n  religion.  .  As  individuals,  they  being  Christians,  can- 
not but  acknowledge  the  duty  of  holdinj^  in  veneration  God 
and  the  Bible.  Now,  the  question  which  I  would  ask  is, 
whether  they  are  released  from  this  obligation  because  they 
have  aggregated  themselves  into  a  state — because  they  are  a 
oorporation,  and  not  units  ?  It  is,  of  course,  conceded,  that  ail 
the  members  of  the  corporation  are  not  Christians  by  profession ; 
and  those  I  need  hardly  say,  who  are  not  such,  we  do  not 
address  in  this  argument.  Further  still,  I  admit  that,  if  it 
were  a  question  of  prohibiting  or  enforcing  opinions,  then 
against  those  rejeoting  them  we  could  make  no  use  of  the  fact 
that  the  majority  are  Christians.  But,  persecution  and  in- 
tolerance, which  are  no  weapons  of  Christianity,  being  out  of 
the  case,  what  answer  is  there  to  the  suggestion  that  the  same 
duty  rests  upon  the  aggregate  of  Christians  which  is  acknow- 
ledged to  bind  them  individually  f  How  can  their  association 
in  the  same  community  with  unbelievers  exonerate  them  from 
performing  the  doty  which  rests  upon  themselves  as  Christians, 
and  the  performance  of  which,  by  the  hypothesis,  involves  no 
breach  of  the  just  liberty  of  the  dissentients.  How  can  the 
mass  who  accept  the  Divine  iDJonction,  "  at  the  name  of  Jesus 
every  knee  shell  bow,"  allow  a  public  and  (what  they  must 
admit  to  be)  a  profane  desecration  of  that  name  to  go  unre- 
bttked,  and  that  too  under  the  tacit  sanction  of  their  own  laws, 
merely  because  there  are  some^  allied  with  them  in  the  State 
who  disavow  the  Christian  injunction,  but  whose  liberty  of 
opinion  is  not  infringed  by  enK>rcing  it  1 

Let  me  now  proceed  to  those  considerations  which  are  of  a 
mixed  character,  and  represent  worldly  rather  than  religious 
interests ;  secular  rather  than  religious  considerations.  Is  the 
State  entitled  to  repress  blasphemy  upon  the  basts  of  a  forej^one 
eonelttsion,  that  atheism  or  infidelity  is  publicly  pernicious, 
apart  from  any  consideration  of  the  precise  nature  of  Chriq- 
iianityf 


I  shall  here  assume  (what  no  doubt  has  been  denied)  that 
some  opinions  may  be  treated  as  necessary  to  civilisation  ;  and 
that  as  regards  the  State,  so  long  as  there  is  no  persecution, 
the  usefulness  or  expedieney  of  fmrtioular  opinions,  and  not 
their  truth  merely,  may  be  taken  into  eonsideration.  It  cannot 
be  necessary  when  a  given  emergency  preeents  itself,  and  the 
State  must,  in  that  emei^ncT,  act  one  way  or  the  other,  that 
the  State  should  know,  with  infallible  certainty,  that  iU  opin- 
ions  on  the  abstract  oueetion  are  right  But  then  it  is  sdd, 
when  we  claim  to  look  at  expediency  or  nsefulnees,  that  even 
the  usefulness  of  an  opinion  is  itself  matter  of  opinion !  What 
then?  Is  the  State  to  etomf  sftZ2,  aai{  <2d  iM^'np, in  all  mattere 

that  can  be  domed  matUn  ofopiniont  because  the  truth  or  use- 
fulness of  the  opinion  may  be  debated  f  It  would  be  idle  to 
treat  such  a  contention  as  entitled  to  any  serious  attention, 
were  it  not  that  such  a  notion  seems  to  be  countenanced  by 
recent  writers  of  great  ability. 

Now,  what  I  am  contending  for  is,  that  the  state  may  adopt 
and  act  upon  the  opinion  that  Atheism  is  publicly  and  nation- 
ally pernicious — that  when  Atheism  aeenmestheformof  blas- 
phemy it  may  be  punished — and  that^  so  to  treat  it»  involvee  no 
violation  of  true  liberty  of  opinion.  The  answer  is,  that  the 
nation,  i.e.,  the  majority,  cannot,  wi  thout  assuming  in  fallibility, 
be  sure  that  Atheism  is  not  right.  SuT>posing  this  to  be  granted, 
is  it  meant  that,  until  the  certainty  is  obtained,  all  pracUcal 
interests  affected  by  the  question  are  to  be  left  to  take  care  of 
themselves  ?  Is  history,  is  experience,  is  example,  to  be  dis- 
regarded, so  far  as  it  warns  us  against  infidelity  ?  Is  Govern- 
ment to  fall  to  pieces — the  fabric  of  society  to  totter — so  far 
as  they  have  been  reared  and  built  up  of  Christian  materials, 
because  as  yet  there  is  no  one  and  no  Government  thut  can 
oracularly  assume  infallibility  ? 

Now,  this  dilemma  is  expresslj  stated  by  Hr.  Mill  in  hie 
book  on  Liberty,  and  it  is  worth  while  to  notice  how  explicitly 
he  nuts  it  I  claim  the  full  benefit  of  the  objection  as  he  him- 
selr  supposes  it 

After  arguing  that  all  opinions  are  equally  liable  to  the  risk 
of  error,  he  supposes  some  one  to  obiect  thus  :— 

"  There  is  no  greater  assumption  of  infallibility  in  forbidding 
the  pronag^lion  of  error  than  in  any  other  thing  which  is  done 
by  public  authority,  on  its  own  judgment  and  reeponsibility. 
Judgment  is  given  to  men  that  they  may  use  it  Becauee  it 
may  be  used  erroneously,  are  men  to  be  told  that  they  ought 
not  to  use  it  at  all  ?  To  prohibit  what  they  think  pemioioua 
is  not  claiming  exemption  from  error,  but  fulfilling  the  duty 
incumbent  on  them,  although  fallible,  c»f  acting  on  their  con- 
scientious convieciott.  If  we  were  never  to  act  on  our  opiniooa 
because  thoee  opinions  may  be  wrong,  we  should  leave  all  our 
interests  uncared  for,  and  all  our  duties  unperformed.  An 
ol)gection  which  applies  to  all  conduct  can  be  no  valid  oljection 
to  any  conduct  in  particular.  It  is  the  duty  of  Govnnunenta, 
and  of  individuals  to  form  the  trueet  opinione  they  can;  to* 
form  them  carefully,  and  never  impose  them  upon  others 
unless  they  are  quite  sure  of  hein^  right  But  whan  they  ara 
sure  (such  reasoners  may  say)  it  is  not  conscientiousness  but 
cowardice  to  shrink  from  acting  on  their  opinions,  and  allow 
doctrines  which  they  honestly  uiink  dangerous  to  the  welfare 
of  mankind,  either  in  this  life  or  in  another,  to  be  scattered 
abroad  without  restraint  Because  other  people,  in  less  en- 
lightened times,  have  persecuted  opinions  now  believed  to  be 
true,  let  us  take  care,  it  may  be  said,  not  to  make  the  sama 
mistake ;  but  governments  and  nations  have  made  mistakes 
in  other  things,  which  are  not  denied  to  be  fit  subjects  for  the 
exercise  of  authority :  they  have  laid  on  bad  taxes  ;  made  un- 
unjust  wars.  Ought  we  therefore,  to  lay  on  no  taxes,  and 
under  whatever  provocation,  make  no  wars  ?  Men  and  govern- 
ments must  act  to  the  best  of  their  ability.  There  is  no  such 
thing  as  absolute  certainty,  but  there  is  assurance  sufficient  for 
the  purposes  of  human  life.  We  may,  and  must,  assume  our 
opinion  to  bo  true  for  the  guidance  of  our  own  conduct ;  and  it 
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18  Msnming  do  nore  when  we  forbid  bad  men  to  pervert  society 
l^  the  propagation  of  opinions  which  we  regard  as  false  and 
pernicious.'' 

One  would  have  hoped  the  difficulty,  being  thns  candidly 
noticed,  would  have  received  a  foil  and  satisfactory  solution, 
For  myself,  however,  I  must  declare  that,  having  carefully 
examined  the  book  several  times,  with  the  anxious  desire  to 
learn  what  is  the  explanation  of  the  diffioultv  which  Mr. 
Mill  would  give,  I  have  been  quite  unable  to  find  any  answer 
whatever  to  the  objection,  either  in  form  or  substance,  in  any 
part  of  the  book. 

Let  me,  then,  shortly  state  the  general  grounds  on  which  the 
law,  as  I  conceive,  may  claim  to  punish  those  who  revile 
religion,  apart  from  any  consideration  of  the  special  character 
of  our  religion,  and  even  though  those  grounds  form  but 
matters  of  opinion  :*^ 

1.  The  whole  existing  fabric  of  the  constitution  and  Govern- 
ment in  this  country  is  identified  with  religion  ;  and  to  hold  op 
religion  to  scorn  is  to  attempt  undermining  the  foundations  of 
tlie  constitution  and  the  Government.  The  monarch,  on  hie 
aoceasion  swears  to  maintain  the  Christian  religion  ;  and,  as  it 
has  been  well  said,  -*'  the  whole  judicial  fabric,  from  the  King's 
sovereign  authority  to  the  lowest  offioe  of  magistracy,  has  no 
other  foundation  than  the  oath  that  has  been  taken.  The  whole 
is  built,  both  in  form  and  substance,  upon  the  same  oath  of 
every  one  of  its  ministers  to  do  justice  as  God  shall  help  them 
hereafter.    What  God  ?  and  what  hereafter  ?" 

2.  The  standard  of  morality  in  this  country  is  the  Christian 
standard.  The  Bible  is  the  highest  sanction  of  our  morals,  and 
Christ  the  great  Teacher  of  them.  True,  this  is  not  so  in  the 
estimation  of  unbelievers  ;  but  the  question  nevertheless  still 
presents  itself,  what  has  hitherto  been  the  basis  of  those  rules 
of  right  and  wrong  which,  as  a  civilised  people,  we  have  hereto- 
fore recognised  in  our  social  and  political  intercourse?  It  may 
be  that,  as  matter  of  fact,  with  the  national  Christian  example 
before  them,  infidels,  in  ordinary  life,  conduct  themselves  mor- 
ally as  Chrisnians  are  accustomed  to  do.  But  does  this  neces- 
sarily show  that  the  standard  morality  would  be  preserved  to 
«s  if  there  were  merely  an  atheistical  basis  ?  This  point  has 
been  so  forcibly  put  by  one  of  the  controversialists,  m'hom  Mr. 
Buckle's  attack  has  brought  forward,  that  1  shall  only  run  the 
risk  of  enfeebling  the  argument  by  giving  it  in  any  other 
words  than  his  own : — 

"  Bat  it  by  no  means  follows  that,  because  they  or  any  other 
individaals  are  not  often  direody  affected  by  the  standing  sanc- 
tions of  morality  and  religion,  those  sanctions  can  be  safely  dis- 
pensed with  ;  or  that^  because  in  them  Atheism  is,  in  the  exist- 
ing state  of  society  generally,  consistent  with  morality,  and 
even  with  a  sort  oY  philanthrophy,  it  is  not  essentially  immoral 
and  destructive  of  all  that  is  valuable  in  life.  The  truth  is, 
the  good  qualities  which,  in  a  certain  state  of  society,  are  con- 
sistent with  Aiheitm,  owe  not  only  their  force,  but  their  very 
existence  to  religion.  After  a  nation  has  lived  for  many  cen- 
tnriee  under  the  influence  of  Christiaii  modes  of  feeling,^  the 
standard  of  morality  in  ordinary  men,  who  are  almost  entirely 
the  creatures  of  habit,  is  so  high,  that  they  fancv  that  it  existe 
in  virtue  of  eternal  ielf-evident  piinciples,  which  would  be  ac- 
knowledged by  all  mankind  as  soon  as  thev  were  understood, 
and  not  in  virtue  of  a  long  course  of  external  influences,  which, 
in  the  lapse  of  centuries,  have  moulded  not  only  the  modes  of 
thought  and  feeling,  but  the  very  language  and  principles  of 
thought  of  the  nations,  which  have  been  exposed  to  them.  It  is 
idle  fi>r  any  man  in  the  present  day  to  try  to  separate  himself 
from  Christianity,  and  to  say, — **  Though  I  am  not  a  Christian, 
I  think  so  and  so."  In  fact,  he  is  a  Christian  in  many  respects, 
and  he  cannot  cease  to  be  one,  however  much  he  may  wish  it. 
He  might  just  as  well  try  to  cease  to  be  an  Englishman."  And 
again : — '*  If  atheistic  habite  of  mind  were  ever  to  become  so 
general  as  to  model  thought  and  language^  and  to  cease  to  be 
rwnarkal^e  from  their  peculiarity,  what  sqrt  of  society  should 


we  have  T  Would  people  in  general  continue  to  be  amiable, 
self-denying,  and  poilantbrophic,  or  would  they  not  act  on  the 
principle  of  eating  and  drinking,  for  to-morrow  we  die  ?" 

3.  Viewing  the  position  of  religion  historically,  whether  as 
regards  our  own  country  or  others,  is  not  the  State  warranted 
in  protecting  religion  from  insult  ?  Has  not  civilisation  here 
grown  and  prospered  hand  in  hand  with'the  Christian  religion  7 
nay,  rather  under  the  shelter  of  it  ?  Not  relying,  however,  on 
affirmative  experience  alone,  let  us  advert  to  the  fatal  example 
which  negatively  history  likewise  furnishes.  If  we  wish  to 
learn  the  fate  of  a  .country  of  scientific  morals,  but  without  re- 
ligion, let  us  torn  to  China !  It  has  been  well  said,  that  in  all 
the  world  there  is  no  more  terrible  or  instructive  example  of 
the  practical  results  of  looking  upon  men  as  mere  passing  shar 
dows,  who  have  no  superior  and  no  hereafter. 

4.  Is  it  not  clear,  that  as  matter  of  public  decency,  blasphemy 
is  rightly  declared  criminal  ?  Do  not  the  feelings  of  the  mass 
of  the  people  constitute  a  definite  class  of  interests  which  may 
give  the  State  jurisdiction  when  open  blasphemy  offends  those 
feelings  ?  The  bulk  of  the  nation  consista  of  professed  Chris- 
tians. Their  feelings  as  such,  when  no  persecution  of  unbe- 
lievers is  involved,  constitute  riffhts,  which  the  infidel  may  be 
held  bound  to  respect,  without  at  all  infringing  upon  his  rea- 
sonable liberty.  The  conduct  of  the  man  who  asperses  religion 
affects  a  definite  interest  of  all  those  to  whom  the  religion  is 
dear ;  and  it  cannot  be  shown  tobejui^tifiable  as  a  fair  exercise 

of  his  own  religious  liberty.    Conceive  the  disgrace,  the  confu-    ^ 
sion,  and  the  chaos,  if  every  street  furnished  iu  carricatore  of 
the  persons  and  events  that  make  up  the  Christian  history  and 
creed ! 

Lastly.  There  is  no  injustice  in  punishing  the  blasphemer 
in  respect  of  his  offence  being  one  of  words  merely,  and  in- 
volving no  physical  violence  and  no  external  inteference  with 
the  property  or  actions  of  others.  Is  there  not  a  whole  class  of 
offences  which,  time  out  of  mind,  so  to  say,  have  been  punish- 
able by  our  English  law,  that,  nevertheless,  comprise  no  breach 
of  the  peace,  and  no  physical  or  overt  interference  with  others  ? 
In  what  sense  is  blasphemy  a  mere  matter  of  opinion, — mere 
conduct  affecting  a  man's  aelf  only, — which  is  not  equally  true 
of  such  offences  as  the  following? — Publishing  obscene  prints  ? 
usiog  obscene  language  ;  speaking  in  contempt  of  the  sover- 
eign ;  gaming,  perjury,  and  Sabbath-breaking,  or  some  in- 
stances of  it? 

I  am,  indeed,  aware  that  our  laws  against  some  even  oftheFC 
offences  have  incurred  the  censure  of  recent  writers  on  liberty. 
But  I  am  well  content  if  the  law  against  blasphemy  stands  no 
more^  in  need  of  defence  than  these  other  laws  that  I  have 
mentioned. 

We  have  now  been  occupied  in  considering  the  mode  in 
which,  in  a  free  country,  indecent  or  unfair  attacks  on 
Christianity  may  be  dealt  with  by  the  law.  Let  us  hope  that, 
painful  and  repulsive  as  the  investigation,  in  some  respecta, 
must  have  been,  it  may  have  served  to  remind  some  of  us  of  the 
eloquent  declaration  of  Lord  Erskine  in  his  speech  on  the  pro- 
secution of  Williams  for  blasphemy.  Speaking  of  Christianity, 
he  says,—**  It  is  at  this  moment,  the  great  consolation  of  a 
life,  which,  as  a  shadow,  passes  away ;  and,  without  it,  I  should 
consider  my  long  course  of  health  and  prosperity  (too  long 
perhaps,  and  too  uninterrupted  to  be  good  for  any  man),  only 
as  the  dust  which  the  wind  scatters,  and  rather  as  a  snare  than 
a  blessing !" 

2*he  Lord  Chancellor  observed  that  while  he  agreed  with  a 

?^reat  deal  he  did  not  agree  with  everything  which  had  fallen 
rom  the  learned  reader.  There  could  be  no  doubt  that  it  was 
a  very  erave  offence  to  speak  scornfully  or  in  terms  of  ridicule 
or  insult  of  the  Christian  religion  and  he  hoped  it  would  ever 
continue  to  be  one  punishable  by  the  law  of  England ;  but 
the  riews  of  Mr.  Lewis  went  further  for  he  would  direct  the 
powers  of  the  State  to  the  prosecution,  not  only  of  Paine,  but 
also  against  men  like  Gibbon  and  Hume ;  but,  as  had  been  the 
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case  with  hisiself  at  i^B  time  he  held  tiie  office  of  MtomeT- 
Genenil,  the  law  oAcen  of  the  Crown  had  to  eonsider  not  oni  j 
the  oharaeter  of  the  offence,  bat  also  whether  it  was  prudent 
to  prosecute  it. 

Mr,  J,  G.  PhUUmort,  Q.C,  oharacterised  the  arsoments  of 
Mr.  Lewis  as  being  those  most  frequently  used  in  t£e  oause  of 
error,  for,  pushed  to  their  le^timate  conclusion,  they  would 
justify  the  reyoeation  of  the  Edict  of  Nantes.  The  doctrine 
*'  parens  patri»,''  as  acted  upon  by  the  Court  of  Chancery,  was 
a  gross  usurpation ;  and  with  regard  to  the  Shelley  case, 
although  he  would  not  select  him  as  the  tutor  of  his  diildren, 
the  Yerv  last  person  he  would  select  to  fill  that  office  was  Lord 
Eldon  himself.  He  thought  Christianity  ought  to  spurn  being 
defended  by  weapons  which  were  taken  from  the  armory  ra 
error. 

Tke  Hon.  Baron  Bramvodl  complaiued  that  Mr.  Lewis  had 
made  use  of  negative  terms,  such  as  infidelity  and  heresy,  which 
were  correlative  of  something  nositive,  which  he  had  omitted 
to  define.  What  he  oonsiderea  truth  aud  orthodoxy  would  in 
Constantinople  be  held  as  blasphemy,  which  the  state  was 
under  an  obligation  to  repress  and  punish.  For  his  dVrn 
part  he  would,  as  a  general  principle,  severely  punish  any 
one  who  would  indulge  in  indecent  or  ribald  attacks  upon  the 
religion  of  any  sect,  no  matter  how  few  might  be  its  members. 

Mr,  T,  Chambers^  the  Common  Serjeant,  observed,  that  Mr. 
Lewis's  views  were  misunderstood,  and,  instead  of  being^  at  va- 
riance with  those  expressed  by  the  learned  Baron,  were  identi. 
oal  with  them. 

Ihe  AUomey-Otneralt  in  moving  the  at^ournment  of  the  dis- 
cussion, said  that  Mr.  Lewis  did  not  intend  to  give  his  paper 
a  general  application,  but  confined  it  to  the  laW/  of  England. 
With  regard  to  matters  of  religion,  the  duties  of  the  State  were 
of  a  completely  negative  character,  as  it  could  neither  teach  re- 
ligion nor  enforce  morality.  With  regard  to  the  Toleration 
Act,  it  vras  inapplicable  in  practice,  ana  as  such  had  fallen  into 
desuetude,  for  it  related  only  to  those  who  had  been  educated 
in  the  Christian  religion,  a  limitation  whioh  rendered  it  a 
nullity  in  practice.  With  regard  to  the  interference  of  the 
Court  of  Chancery  in  the  case  of  Shelley's  children,  there  was 
a  great  deal  of  misunderstanding.  It  was  not  because  their 
fatiier  was  an  unbeliever  in  Christianity,  but  because  he 
violated  and  refused  to  acknowledge  the  ordinary  usages  of 
morality. 

The  motion  having  been  agreed  to,  the  thanks  of  the  society 
were,  on  the  motion  of  Baron  Bramwell,  seconded  by  Vice- 
chancellor  Stuart,  voted  to  the  Lord-Chancellor,  for  his  kind- 
ness in  attending,  and  the  proceedings  terminated. 

DIVI8ION   COURTS. 

OORBESPOjrnBNOE. 


Norfolk  Co.,  February  16th,  1860, 
To  ihe  EdUora  ofiht  Law  Jounud. 

I  find  that  the  several  Division  Court  Clerks  in  this  County, 
differ  with  me  on  what  I  construe  to  be  very  plain.  And  X 
thought,  perhaps  your  opinion  might  set  them  or  me  right 

I  maintain,  according  to  the  wording  and  intention  of  the 
Act,  that  it  does  not  require  the  plaintiff,  in  suing,  to  furnish 
his  account  in  duplicate,  although  it  is  customary  to  do  so, 
and  the  custom  is  established  upon  the  impression  that  the 
law  requires  it.  I  really  cannot  see  how  there  can  be  two 
opinions  on  the  subject.  The  35th  section  of  the  Division 
Court  Act  says,  '*  The  plaintiff  or  defendant,  respectively,  shall 
furnish  the  Clerk  with  the  particulars  of  the  plaintiff's  claim, 
or  demand.  And  the  clerk  shall  annex  the  plaintiff's  nartica- 
lars  to  the  summons,  and  he  shall  fumi»h  copies  thertofr  Then 
again,  what  is  meant  bv  the  74th  section,  which  says,  '*  The 
plaintiff  shall  enter  with  the  Clerk,  a  copy,  and  if  neee^iory, 
copies  of  his  acoount,  claim,  or  demand?'*    Now  I  cannot 


imagine  any  case  wherein  it  wonld  be  meessasy  to  fnmisfa 
copies ;  except  it  meane  where  two  or  more  persons  are  joined 
in  one  action.  Furthermore,  in  the  tariff  of  fees  for  Clerks, 
they  are  allowed  ten,  fifteen,  and  twenty  cents,  in  proportion 
to  Uie  amount,  for  Inrnishing  partienlars  of  demand  or  set-off. 
There  is  nothing,  so  fkr,  that  i^oes  to  show  that  in  any  ease, 
elaims  or  ■et-oft  are  to  be  furuahed  in  duplieale. 

Tonrs  &c., 

A  Division  CoitrtCubbk. 


J  We  quite  coincide  in  the  opinion  above  expressed  by  our 
ued  correspondent.    It  is  the  duty  of  tiie  Clerk  to  furnish 
a  plurality  of  copies  when  required. — Ens.  L.  J.] 


Kingston,  Jannary  30th,  1860. 

7b  the  Ediiofs  oj  the  lam  Journal. 

Gkntlbion, — I  send  a  statement  of  jprooeediags  had  in  the 
First  Division  Coort,  in  the  United  Coonties  of  Frontenae^ 
Lennox,  and  Addington,  under  the  authority  of  the  *'  91st 
clause,"  during  12  months  ending  6th  Ootober,  1859. 

Ton  will  perceive  that  the  amoont  eolleeted,  is  neariy  25 
per  cent,  of  the  total  amount  claimed ;  that  Uie  amount  of 
suits  ** settled  by  parties"  or  "withdrawn,"  is  abont  S9  |)er 
oent  of  the  total  amount  daimed ;  and  that  the  amount  of  suits 
"  remaining  unpaid,"  is  about  36  per  cent  of  the  total  amount 
elaimed.  From  this  it  may  be  inferred,  that  between  50  and 
60  per  cent,  of  the  amount  son^t  to  be  recovered,  has  been 
rendered  avulable  to  the  plaintub.  There  is  little  doubt  that 
75  per  cent  of  the  amount  of  suits  marked,  "  Settled  between 
the  partiee,  Ac.,"  has  been  paid  or  secured  in  some  other  vray. 

I  have  ascertained  from  the  Jailer,  that  the  number  of  per- 
sons committed  to  Jail  under  the  91st  oUuse^  from  the  sevml 
Division  Courts  of  the  United  Counties  of  Frontenae,  Lennox, 
and  Addington,  during  the  year  1859,  was  13.  Number  of 
days  in  Jail,  155 ;  average  fbr  eaoh  prisoner,  abont  12  days. 

From  these  flftcits  and  figures,  it  will  be  maniftst  that  the 
law,  as  it  stands,  is  a  beneficial  one,  and  mermfally  admiiu*- 
tered  in  these  Counties.  Were  it  not  for  the  existence  of  snefa 
a  law,  not  a  oent  of  the  money  above  mentioned*  would  I  be- 
lieve, have  ever  been  paid.  I  also  believe  that  a  considerable 
portion  of  the  proceeds  of  Division  Court  suits»  now  paid  with- 
out recourse  being  had  to  the  '*  91st  clause^"  would  be  with- 
held, were  it  not  ti»t  the  purties  know  that  there  is  a  sure 
method  of  enforcing  payment. 

I  am  also  of  opinion,  in  eommen  with  every  person  with 
whom  I  have  had  an  opportunity  of  oonversing  on  the  eobjeot, 
that  if  the  *' 91st  clause  "  be  rescinded,  the  efioieney  of  the 
Division  Courts  will  be  much  impured,  and  that  any  benefits 
which  may  accrue  to  individuals  in  oonsequenee  of  their  being 
exempted  from  the  payment  of  their  just  debli,  will  be  more 
than  oonnterbalaneed  by  the  injury  which  will*  in  sueh  oasee» 
be  inflioted  on  the  public. 

BespeotfuUy  yours, 

A.  BintBovns, 

Clerk  of  let  D.  C,  F,L.(&A. 

Memoranda  of  proceeding  had  m  ihe  First  Ditfision  Courts  IVen^ 
tenae^  Lennoxy  and  Addington^  under  muihmity  of  91«l  clause  Divi^ 
iion  Court  Act  of  Upper  Canada,  from  Qth  October,  1858»  to  Qth 
October,  1869— 1  y^ar. 

No.  t      e. 

1.  Number  of  Judgment  Suumonses  issued 144  ... 

2.  Amount  sought  to  be  recovered. ...  5,110  07 

8.  Number  of  Orders  of  Commitment  made 64  .«. 

4.  Number  of  Warrants  of  Commitment  issued.    57  ... 

5.  Number  of  persons  committed 7  ... 

6.  Number  of  days  in  Jail 96  ... 

7.  Average  for  each  prisoner,  days,  about 14  ... 

8.  Amount  of  money  paid  to  Clerk 1,225  24 
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9.  ColleetW«  aaoant  of  Jadgment  suits  in 
which  prooeedings  wsre  **  staymi  by  plsin- 
tiffs,"  or  which  were  •<  settled  between  the 
parties/'  or  in  which  no  Author  action 
was  taken  in  oonseqnence  of  want  of  oiders 
from  plaintiffs 

10.  AfDonnt  of  Judgment  suits  in  which  the 
money  ressains  ni^aid ^ 


...  1,997  67 

•  ••     ly88»     16 


[One  grain  of  testimony  sach  as  the  above,  is  worth  more 
ihan  all  the  political  clap-trap  of  a  session.  The  evidence  in 
support  of  the  9Ist  clause,  is  not  only  satisfactory,  but  almost 
aniTersal.  The  measure  itself  is  a  wise  one,  and  if  properly 
administered,  a  beneficial  one.  It  is  a  libel  upon  the  County 
Judges  of  Upper  Canada,  to  say  that  it  is  not  so  administered. 
Facts  are  "  stubborn  ohiels.''  In  support  of  the  9l8t  cluse,  it 
is  unnecessary  to  do  more  than  refer  to  the  facts  monthly  die- 
(dosed  in  the  Law  Jonmal,  by  the  publication  of  letters,  such 
as  the  above,  from  intelligent  DlTision  Coart  Clerks. — ^Eds. 
L.  J.]  

TO  0OKBS8P0NDENI8. 

We  have  earsfullv  perused  the  long  statomeot  of  grievance 
furnished  to  us  by  Mr.  Marcus  Qunn. 

It  does  not  seem  to  us,  that  he  suffered  injustice  in  the  case 
determined  against  him.  We,  however,  know  nothing  of  the 
facts,  beyond  what  his  statement  affords.  He  appears  to  have 
given  the  note  of  Parks  to  I.  &  S.  Gordon,  in  satisfaction  of 
so  mnch  of  their  demand  against  him  as  amounted  thereto. 
This,  however,  is  most  positively  denied  by  affidavit.  Owing 
to  the  conflict  about  facts,  it  mav  be  that  no  decision  other 
than  that  given,  eould  be  rendered. 

If  not  given  in  satisfaotion,  the  note  should,  instead  of  being 
retained  Dy  I.  and  S.  Gordon  for  more  than  a  year,  have 
been  returned  by  them  to  Mr.  Bfareus  Gnnn,  in  order  that  he 
might  have  endeavored  to  make  something  out  of  the  maker, 
idiile  in  good  circumstances. 

As  a  rule,  the  assignee  of  a  chose  in  action,  cannot  sue  in 
lus  own  name.  Some  County  Judges,  however,  vre  believe 
have  created  many  excentions  to  this  rule,  and  probably  the 
County  Judge  who  triea  this  case,  saw  fit  to  make  it  an  ex- 
ception to  the  general  rule. 

The  statement,  besides  being  too  long,  is  not  of  sufficient 
general  interest  for  pnblicatbn  in  the  Law  Journal,  It  will 
be  returned  upon  application  to  the  Editors  within  one  month, 
otherwise  destroyed. 
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QUEEN'S  BENCH. 

BiporM  hy  Ohristopbxe  Aonnraox,  Eiq.,  Barritier^t-tam. 

In  THB  Matter  or  Wkbstke  akd  tni  Rkgist&ab  oV  thi 

CouNTT  or  BaANT. 

negUtrarSigiht  to  iMp&Mm  qfhU  Boda. 

A nslatctr knot oMJsmI  to ptaoe kSi bodlu and  tiideKM In Um haate of  anj  per 
■OB  dMJriag  to  auka  a  «ai«h,  bat  aoay  do  lo  in  hit  dlscretloo,  and  on  his  own 

In  Ukii  cam  ono  W.  doiirod  to  aMortaia  fho  jndttinonto  reeordod  aniiiit  T^  and 


the  soglaCnr  garo  tafan  Che  nmnlMn  of  oertalD  l^dgaente,  whisk  ne  aald  wore 
all  that  related  to  T.,  and  oflEsred  to  show  him  the  eorreepoodtng  certtflcatee,  bat 
lelheed  to  allow  hfan  to  inapect  the  index  or  the  registry  book  of  Jadgmenti. 
am;  that  he  woe  Jnetlfled  in  rach  a  refoaal. 

[KT.a2Ti0.} 

E.  B,  Woods  obtained  a  rale  upon  the  defendant,  upon  the  ap- 
plication of  George  Thomas  Webster,  to  shew  cause  why  a  man- 
damns  should  not  issue,  commanding  hiai  to  idlow  the  said  Web- 
nier,  or  any  other  person,  npon  request  and  tender  of  the  legal  fees, 
to  haTC  inspection  of  the  eepArate  books  and  alphabetical  index  in 
tbe  registry  olBce  of  Uie  county  of  Brant,  in  which  are  enUred  all 
eertificates  of  judgments  registered  in  the  said  county  against  one 


Tardiagton,  or  against  any  other  person  er  persons  against  whom 
it  may  be  desired  to  search  for  judgments  in  the  said  offiee ;  and 
to  have  inspection,  and  take  copies^  if  required,  of  all  such  certi- 
ficates of  judgment  found  entered  or  referred  to  in  the  said  sep- 
arato  book  or  aiphabeUcal  index,  and  generally  to  have  inspec- 
tiott  of  all  the  public  books  and  records  in  the  said  registry  offioe 
in  which  are  any  certificates,  memorials,  or  entries  iSfeottng  the 
lands  of  the  said  Henxy  Yardington,  or  any  other  person  or  per^ 
sons  in  the  said  county,  at  all  proper  hours  of  the  day,  and  upon 
tender  of  the  lawftil  Ms  ttiereof ;  or  that  suoh  order  should  be  made 
as  the  justice  of  the  ease  requires ;  and  why  the  said  registrar 
should  not  pay  the  costs  of  the  application. 

This  rule  was  granted  upon  affidavit  made  by  the  sidd  Webster, 
in  which  he  swore  that  he  had  occasion,  on,  &o.,  as  clerk  to  an  at- 
torney, to  search  in  the  registry  offiee  of  the  county  of  Brant  for 
judgments  entered  there  against  Henry  Tardlngton,  or  his  lands, 
&o. :  that  he  informed  Mr.  Shenstone,  the  registrar,  of  his  object, 
and  requested  to  be  allowed  to  examine  the  separate  book,  and  al- 
phabetical index  referred  to  in  the  statute  18  &  14  Tic,  eh.  68, 
sec.  9,  and  also  to  be  allowed  to  see  and  examine  the  original  cer- 
tificates of  judgments  brought  to  him  for  registration  ibr  three 
years  next  preceding  the  293t  April,  for  tbe  purpose  of  ascertain- 
ing which  of  them,  ^  any,  operated  as  a  charge  npon  or  affected 
the  lands  of  the  sud  Taidington  in  that  county :  that  he  offered  to 
pay  the  registrar  the  proper  fees,  in  connexion  wilSi  the  said  search, 
and  offered  him  a  sum  more  than  sufficient :  that  the  registrar 
reftised  to  allow  him  to  search,  or  inspect,  or  examine  the  alpha- 
betical index  and  separate  book,  or  to  search,  or  inspect,  or  ex- 
amine the  certificates  of  judgments,  or  any  of  them,  further  than 
that,  having  referred  to  a  book  fur  certain  numbers,  he  gave  to  the 
deponent  a  paper  on  which  certein  numbers  were  written,  and 
brought  to  him  a  number  of  certificates  of  judgments  registered  in 
the  office  sgainst  Yardington,  and  that  he  might  examine  the  cer- 
tificates corresponding  with  the  numbers  ;  but  that  he  would  not 
allow  the  deponent,  in  a  search  against  Yardington,  to  examine  or 
look  at  any  other  certificates  than  those  he  had  marked  on  the 
paper,  or  under  any  circumstances  to  examine  or  look  at  the  said 
separate  book  and  alphabetical  index :  that  he,  Webster,  declined 
to  make  the  search  on  those  terms. 

He  swore  that  he  had  several  times  before  been  refVised  by  the 
registrar  the  permission  which  he  desired  on  this  occasion,  on  the 
ground  that  the  deponent  had  only  tbe  right  to  see  such  certifi- 
cates of  judgmento  as  in  the  opinion  of  the  registrar  related  to  the 
person  or  his  lands  respecting  whom  he  might  at  that  time  be 
searching. 

M.  C,  Cameron  shewed  c&use. 

RoniRsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  it  necessary  or  that  it  would  be  proper  for  us  to 
grant  a  mandamus  npon  this  application.  The  applicant  was  not 
able  to  refer  us  to  any  judicial  decision  or  other  authority  shewing 
it  to  be  the  duty  of  the  registrar  to  comply  with  what  he  desires  to 
enforce,  and  certainly  there  Is  nothing  in  the  stotutes  creating  or 
regulating  the  offiee  of  reglstrsr  that  eidier  makes  it  the  duty  of 
the  regts^r  to  do  what  has  been  inmsted  upon  in  this  instance,  or 
that  would  exonerate  him  from  blame  in  complying  with  such  a 
claim,  if  in  any  case  an  injurious  use  should  be  made  of  the  per^ 
mission  granted. 

The  books,  indexes,  and  other  documento  In  the  office  of  the  reg^ 
istrar,  are  all  in  his  keeping,  not  merely  for  the  convenience  of 
parties,  but  for  the  safety  of  the  community,  who  are  interested  In 
their  being  preserved  unaltered  and  unmntilated. 

We  cannot  act  upon  the  presumption  that  the  registrar  is  so 
careless  or  ineompetent  that  his  search  Into  his  index  and  books, 
and  his  certificate  showing  the  result  of  his  search,  cannot  be 
relied  on,  and  tiiat  it  is  on  that  account  necessary  that  all  persons 
should  be  allowed  by  law  to  demand  to  have  all  or  any  of  the  books 
or  docnmente  placed  In  their  own  bands,  that  they  may  search  and 
and  make  extracte  or  copies  for  themselves.  It  was  candidly  ac- 
knowledged, as  rsgarded  Mr.  Shenstone,  the  registrar  who  is  the 
object  of  this  application,  that  he  is  an  upright,  pains-teklng  officer, 
and  one  who  fulfils  his  duties  sealonsly,  and  if  any  thing  with  more 
than  ordinary  care,  though  he  may  occasionaUy  in  a  multitude  of 
searches  have  passed  over  a  name  in  an  index  ;  but  were  the  fhet 
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otherwise,  we  oonld  take  no  peculiar  ooaree  with  regard  to  him 
indiTidQally,  which  we  oonld  not  be  required  as  a  matter  of  right 
to  adopt  with  respect  to  all  others. 

We  bsTe  no  donbt  that  whenever  any  person  conducting  himself 
respectfully  desires  to  make  a  search  into  the  state  of  any  particu- 
lar title,  or  into  the  registration  of  judgmrats,  in  order  to  see 
whether  any  certain  indiTidual  has  one  or  more  judgments  regis- 
tered against  him,  the  registrar  wouM,  from  courtsey,  aiid  as  a 
general  rule,  willingly  allow  the  person  interested  in  the  search  to 
run  his  eye  over  the  index  with  him,  in  order  to  give  greater  assur- 
ance that  no  entry  respecting  the  party  in  question  shall  escape  at- 
tention ;  but  that  would  be  only  when  the  registrar  sees  the  objeot 
to  be  the  single  one  of  making  the  speoifio  search  more  satisfac- 
torily. 

We  can  easily  suppose  there  might  be  oases  where  it  would 
neither  be  safe  as  regards  the  public,  who  have  the  utmost  interest 
in  the  careful  preservation  of  the  books  and  documents  in  the  reg- 
istry offices,  nor  fair  towards  the  registrar  himself,  that  he  should 
be  compelled  to  throw  his  indexes  and  books  and  certificates  before 
any  one  who  might  choose  to  come  in  and  ask  for  them ;  and  at 
all  events,  if  the  legislature  would  really  approve  of  such  a  method 
of  dealing  with  these  important  public  books  and  documents,  they 
must,  so  far  as  our  opinion  is  concerned,  give  us  plain  evidence  by 
some  statute  that  that  is  what  they  do  intend  and  desire.  In  the 
acts  which  they  have  passed  we  see  no  evidence  of  soch  an  inten- 
tion, but  the  contrary.  In  the  first  registry  act,  85  Geo.  III.,  ch. 
5.  sec.  8,  the  provinon  is,  that  every  such  registrar  or  his  deputy 
**  shall  make  tearehes,"  &c.,  not  that  he  shall  place  his  books,  &c., 
in  the  hands  of  whoever  calls  for  them,  and  let  them  search  for 
themselves 

So  the  9th  clause  gives  to  the  registrar  a  fee  for  *<  every  search 
in  the  office,"  which  we  take  to  mean  searches  mnde  by  himself 
respecting  some  certain  person  or  parcel  of  lond  about  whom  or 
or  which  ho  is  requested  to  make  a  search,  and  perhaps  t<r  finish  a 
certificate.  The  existing  registry  act  9  Vic,  ch.  84,  sees.  15  & 
16,  is  to  the  same  effect. 

The  16  Vic,  ch.  187«  sec.  8,  shews  what  fees  the  registrar  is 
entitled  to,  and  for  what  services,  and  we  need  hardly  say  that 
while  fees  are  allowed  to  him,  with  a  proper  limitation  as  to  amount^ 
for  all  searches,  there  is  no  fee  assigned  to  him  for  standing  by 
and  watching  his  hooks  and  papers  while  others  are  searching. 

If  the  present  applicant  can  demand  as  a  right  to  go  into  the 
office,  and  have  the  registrar's  books  and  documents  placed  before 
him,  every  one  else  must  have  the  same  right,  and  how  the  public 
business  could  be  conducted  with  convenience  and  despatch,  and 
the  safety  of  the  documents  secured  under  soch  a  system,  it  is  not 
eaf>y  to  understand. 

It  was  candidly  avowed  in  the  argument  that  the  real  object  of 
this  application  is  to  save  fees  for  searches.  If  by  that  is  meant 
that  a  person,  while  ostensibly  searching  for  judgments  registered 
agaiost  one  person,  should  have  it  in  his  power  to  make  use  of  the 
opportunity  for  making  either  a  general  search,  or  a  general 
search  through  any  particular  leiter,  and  so  avoid  paying  the  estab- 
lished fee  for  one  or  more  other  searches  which  it  is  his  real  object 
to  make,  though  he  said  nothing  about  them,  then  it  appears  to  us 
that  it  is  not  unreasonable  that  such  a  pretension  should  be  resis- 
ted. 

At  the  same  time  we  must  say  that  we  do  not  assume  that  any 
registrar  would  olgect  to  give  to  any  person  conducting  himself 
properly  a  fair  opportunity  to  inspect  any  particular  entry  or  doc- 
ument which,  is  referred  to  in  the  index,  and  has  been  searched  for 
at  nis  request,  or  an  opportunity  to  satisfy  himself  that  the  regis- 
trar has  not  accldently  missed  some  entry  in  passing  through  the 
the  index.  This,  however,  may  be  fairly  entrusted  to  the  registrar 
himself;  and  we  must  say  we  have  never  before  heard  of  a  com- 
plaint that  persons  desiring  to  have  a  search  made  in  a  registry 
office  met  with  any  obstruction.  One  would  suppose  that  in  the 
course  of  sixty  years  this  matter  would  have  a^usted  itself,  so  that 
the  course  pursued  under  the  act,  and  constantly  submitted  to, 
would  be  generally  understood.  If  we  were  to  grant  a  mandamus 
in  the  terms  moved,  meaning  it  to  be  used  for  the  purpose  for 
which  it  was  stated  in  the  argument  to  be  desired,  we  could  not 
profess  to  found  the  command  upon  anything  laid  down  in  the  sta- 
tutes as  being  the  duty  of  the  registrar ;  and  if  it  should  happen 


that  a  leaf  or  more  of  an  index,  or  the  index  itself,  should  disap- 
pear,  or  any  doenment  be  altered  or  matilated,  it  would  be  little 
sati^action  to  the  public  that  the  registrar  should  be  enabled  to 
say  that  these  doenmeats  had  been  freely  and  nnayoidably  pvt  unto 
the  hands  of  any  and  every  body  by  the  order  of  this  court,  though 
that  would  certainly  go  far  towards  relieving  the  officer  from  all 
blame.  The  registrar  may  put  his  index  or  other  books  into  the 
hands  of  others  to  ms^e  a  search,  instead  of  searching  himself,  but 
he  does  that  in  his  discretion,  and  upon  his  responsibility.  If  he 
were  commanded  to  do  it  freely  whenever  asked,  he  must  be  taken 
to  have  no  discretion  in  the  matter,  and  would  be  relieved  from 
responsibility,  and  unable  to  answer  for  the  security  of  his  books 
and  papers. 

Rule  discharged,  with  costs 


BioiVA  ▼.  McConiiiCK. 


WuU  lamdi   EM  ^  pet$eukm  cm  affrtn<  tV  Ormam    NaUitm  Jkmfm  Mt,  • 

Ae.  ///.  (A.  It-RhU  au  FkU  IdandL 

TIm  yuBus  ffcmfwt  Act,*  0«o.  S,  ch.lfl,  in  In  flbm  In  this  prorlnes,  but  It  dOM  not 
apply  to  tiM  nnsunreyad  vitto  htnda  of  tlM  Crown. 

Point  an  P»lt>  Island,  In  Laka  Bria,  and  fbrmlnjr  bj  law  part  of  tlia  towndilp  of 
MenMu  bad  baan  cociipl<>d  Iw  dafindaata  and  (hooa  nndar  whom  thoj  elaimed, 
witboat  Intaimptltai,  dnca  1789.  It  waa  not  abawn  that  tha  poaas  Mian  bald 
bad  baan  othar  fhaa  that  oftrawpataara,  nor  that  tba  Oown  bad  ««ar  takan 
chai^  of  or  raealTad  anj  rants  tmm  tha  Island,  nor  that  It  bad  baen  sanrtycd, 
or  tha  tlUa  oTtbM  Indiana  azthigiikhed,  and  It  had  navar  baan  assnaed  or  ra- 
tnmad  aa  asscwsbla. 

BUd;  that  thi  Grown  WM  aot  banrad  bj  such 


This  was  an  information  filed  by  the  Attorney  General  fbr  Upper 
Canada  to  recover  from  the  defendants  possession  of  the  lands 
known  as  Point  au  Pole  Island,  in  the  township  of  Mersea,  in  the 
county  of  Bssex,  which  is  an  Island  in  lake  Erie,  near  the  said 
township. 

The  defendants  pleaded  not  guilty,  and  issue  was  joined  thereon : 
and  by  consent  of  the  parties  Uie  following  case  was  stated  for  the 
opinion  of  the  court: 

In  the  year  1789,  Alexander  McKee  was  in  the  actual  posses- 
sion and  occupation  of  the  land  in  question,  and  so  remained  until 
his  death,  some  years  afterwards,  when  he  left  a  will  devising  it  to 
his  son  Thomas  McKee,  who  shortly  afierwards  died  intestate, 
leaving  Alexander  McKee  his  eldest  son  and  heir  at  law.  On  the 
first  of  September,  1828,  this  Alexander  McKee  by  deed  conveyed 
to  William  McCormick  the  land  in  question,  and  all  his  interest 
therein. 

William  McCormick  went  into  possession  and  so  remained  until 
his  death.  He  left  a  will  devising  the  land  by  certain  described 
parcels  to  and  among  his  children,  most  of  whom  were  then  resi- 
ding on  the  portions  so  devised,  which  had  been  previously  allot- 
ted to  them  by  the  testator.  The  children  were  as  follows :  Alex- 
ander, John,  David,  William,  Thomas,  Lneinda,  BUiabeth,  Glmrles« 
Mary,  Sarah,  Peregrine^  and  Arthur.  All  were  then  living: 
Alexander,  John,  and  Charles  have  since  died.  All  the  children 
continued  to  occupy  their  portions,  and  those  living  and  the  repre- 
sentatives of  those  deceased  still  do  so,  exoept  that  Alexander  and 
David  have  by  deed  conveyed  their  portions  to  purchasers. 

No  grant  from  the  Crown  has  ever  issued,  nor  has  any  Inter- 
ruption or  intermission  in  the  possession  or  occupation  of  the 
premises  by  Alexander  McKee  and  those  claiming  under  him 
taken  place  since  the  year  1789.  Neither  has  the  same  been 
assessed  nor  returnable  as  assessable. 

The  question  for  the  opinion  of  the  court  is,  whether  the  Crown 
can  recover  the  land,  or  whether  the  possession  for  upwards  of 
sixty  years  does  not  bar  the  Crown's  right. 

If  the  court  should  be  of  opinion  that  the  Crown  should  recover, 
then  judgment  should  be  entered  for  the  plaintiff,  with  the  costs 
of  suit.  If  the  court  should  be  of  opinion  that  the  Crown  is  bar- 
red, then  judgment  shall  be  entered  for  defendant. 

R,  A.  Harriton,  for  the  Crown.    Prince,  contra. 

Co.  Lit  &.  277  a;  VoeWetl  v.  Howard,  6  U.C.  O.S.  462 ;  Mlvis  v. 
Archbuht^  of  York,  ffobart  822 .  Doe  Fitzgerald  v.  Finn,  1  U.  & 
Q.B.  70 ;  21  Jao.  1,  oh.  14 :  4  Wm.  IV.  ch.  1,  sees.  16,  17 ;  9  Geo. 
III.,  oh.  16  ;  Bao  Ab.  "  Prerogative'*  £.  6  p. ;  14  Qeo.  lU.,  eh. 
83,  were  referred  to  on  the  argument. 
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RoBiKSON,  C.  J. — This  case  brings  up  an  important  question, 
and  one  which,  cannot  I  think,  be  quite  satisfactorily  disposed  of 
without  our  knowing  whether  the  Crown  had  ever  in  any  manner 
exercised  any  act  of  ownership  over  Point  au  Pele  Island,  and 
whether  it  hod  been  acquired  by  purchase  from  the  aboriginal 
Indian  tribe  to  which  it  had  belonged. 

Our  statute  of  limitations  in  regard  to  real  property,  4  Wm.  IV. 
ch.  1,  does  not  bind  the  Crown,  nor  has  any  legislative  provision 
that  I  am  aware  of  been  made  in  Upper  Canada,  or  in  Canada 
since  the  union,  placing  any  limitation  upon  the  Crown  in  respect 
to  the  time  within  which  its  title  to  real  property  must,  under 
any  circumstances,  be  asserted. 

At  common  law  we  have  the  maxim,  nullum  temput  oeeurrit  regi^ 
which  would  leave  the  Crown  at  liberty  to  pursue  its  remedy,  by 
action  or  information,  at  any  distance  of  time. 

The  British  statute,  21  James  I.  oh.  2,  never  could  have  affected 
such  a  question  as  here,  from  the  nature  of  the  provisions  contained 
in  it,  for  it  could  only  be  applied  to  actions  in  respect  to  estates 
to  which  the  King  h^d  title  within  sixty  years  before  the  passing 
of  that  act. 

We  have  only  to  consider  the  Nullum  temput  Act,  9  Geo.  III.  ch. 
16,  which  was  passed  because  the  operation  of  the  statute  of  James 
the  First  was  spent. 

That  act,  I  have  no  doubt,  must  be  held  in  force  here,  under 
our  general  adoption  of  the  law  of  England  in  all  matters  relative 
to  property  and  civil  rights,  by  our  statute  82  Geo.  III.,  ch.  1, 
although  the  King  is  not  named  in  the  last  mentioned  statute. 

Then  what  should  be  the  effect  of  the  statute  9  Geo.  III.,  oh.  16, 
under  the  circumstances  of  this  case  ?  • 

According  to  the  statenent  of  facts  placed  before  us,  there  has 
been  an  actual  and  uninterrupted  posssssion  of  the  whole  of  the 
premises  in  question  by  the  defendants,  and  those  under  whom 
they  claim  title,  from  the  year  1789  to  the  present  time.  There 
is  therefore  no  reason  for  considering  the  question  as  applying 
only  to  any  part  or  parts  of  the  island,  and  not  to  the  whole,  for 
the  admission  is  of  an  actual  and  oontinued  occupation  since  1789 
of  the  whole  island.  It  is  not  stated  whether  such  oooupation 
was  held  with  the  knowledge  or  in  any  manner  by  the  sanction  of 
the  Crown,  or  whether  it  was  held  adversely  under  a  claim  of  right, 
or  adversely  by  persons  who  acted  in  the  first  instance  as  tress- 
passers, and  not  claiming  title. 

Under  the  statute  9  Geo-  III.,  ch.  16,  occupants  do  not  Arom  the 
mere  lapse  of  time  acquire  a  title,  as  they  might  under  our  statute 
4  Wm.  IV.,  ch.  1,  by  oecupying  lands  owned  by  individuals  for 
more  than  twenty  years,  without  payment  of  rent  or  written  ac- 
knwledgmratcf  title.  The  effeot  of  the  statute  9  Geo.  III.  is 
simply  that  the  Crown  is  barred ;  and  that  will  only  be  the  case 
where  the  possession  appears  to  have  been  adverse,  and  by  a  party 
olaiming  title,  and  not  entering  as  a  mere  trespasser. 

Can  it  be  said  that  this  is  shewn  to  have  been  the  fact  in  regard 
to  this  island  ?  The  statement  is,  that  Alexander  McKee,  the  first 
occupant,  who  held  possession  In  1789,  devised  the  island  to  his 
son  Thomas  McKee,  whose  heir  inherited  it,  or  claimed  to  do  so, 
and  conveyed  it  by  deed  to  William  MeCormick  in  1828.  It  is  not 
stated  whether  the  devise  or  the  deed  professed  to  give  an  estate 
in  fee,  but  that  I  think  may  be  fairly  inferred ;  and  it  is  expressly 
admitted  that  there  has  been  no  intermission  in  the  occupation 
of  the  premises. 

Supposing  that  the  British  statute  9  Geo.  III^,  ch.  16,  is  in 
force  here  by  reason  of  our  adoption  of  the  English  law,  as  I  think 
I  may  say  it  has  always  been  assumed  to  be,  though  there  seems 
to  have  arisen  no  case  in  which  a  court  has  been  called  upon  to 
apply  it,  some  proof,  I  think,  should  be  given  in  any  such  case 
that  tba  possession  has  been  adverse  to  the  Crown,  and  not  per- 
missive,  and  has  not  been  a  mere  continued  possession  taken  in  the 
first  instance  by  a  mere  intruder  not  asserting  title.  (See  Doe 
dem,  WiUiam  IV.  ▼  RoberU,  18  M  &  W.  620.)  I  cannot  say  that 
I  see  in  the  case  stated  anything  that  would  warrant  us,  standing 
in  the  place  of  a  jury,  in  coming  to  that  conclusion. 

I%the  next  place,  I  think  that  to  enable  us  to  apply  the  statute 
9  Geo.  III.,  ch  16,  the  case  should  be  one  in  which  the  Crown 
might  in  the  nature  of  things  have  had  it  in  its  power  to  set  up  in 
its  Cavor  one  or  other  of  the  exceptions  contained  in  the  statute ; 
namely,  that  within  the  sixty  years  Bis  Migesty  or  his  successors 


had,  **  by  force  or  virtue  of  his  right  or  title  to  the  land,  been  an- 
swered the  rents,  issues,  or  profits  of  the  land :"  or  that  the  land 
**  had  within  that  time  been  duly  in  charge  of  His  Majesty,  or 
some  of  his  predecessors,  or  shall  have  have  stood  ituuper  of  record 
within  the  space  of  sixty  years."  It  is  only,  I  think,  in  regard  to 
lands  of  which  that  might  be  predicated  that  this  statute  can  have 
been  intended  to  apply. 

Now  if  in  1789,  or  at  any  time  more  than  sixty  years  ago,  this 
had  been  part  of  the  lands  of  the  Crown  from  which  rents  and 
profits  had  been  received  for  the  Crown,  or  might  in  the  ordinary 
course  of  things  been  received,  amd  yet  it  had  been  shewn  that 
for  sixty  years  no  rents  and  profits  had  been  in  fact  received,  nor 
the  land  in  any  way  put  in  charge  to  or  for  the  Crown,  the  mean- 
ing  of  which  is  explained  in  some  of  the  provisions  of  the  act,  then 
the  Crown  might  fairly  have  been  deemed  to  have  abandoned  its 
right  in  favour  of  the  person  who  had  been  left  so  long  unmolested 
in  the  possession,  though  even  the  nature  and  origin  of  that  pcs- 
session  would  require,  I  think,  to  be  made  to  appear  more  dis- 
tinctly than  it  does  in  the  case  before  us. 

But  for  all  that  appears  this  island  had  not  for  sixty  years  been 
part  of  the  organized  territoiy  of  the  province,  in  which  the  title 
of  the  original  Indian  inhabitants  had  been  extinguished,  or  if  the 
Indian  title  had  been  extinguished,  the  land  may  never  have  been 
surveyed  and  laid  out  by  the  Crown  with  a  view  to  granting  it, 
but  may  have  been  suffered  to  lie  like  other  waste  lands  from 
which  the  Crown  had  neither,  derived  either  rents  or  profits,  and 
which  can  never  be  supposed  to  have  been  under  the  actual  super- 
vision and  charge  of  its  officers.  As  to  all  waste  lands  so  situated 
I  apprehend  the  entry  of  any  stranger,  and  his  continued  posses- 
sion for  sixty  years,  would  not,  under  the  statute,  bar  the  Crown, 
and  certainty  not  unless  it  were  shewn  that  the  Crown  knew  of 
such  occupation  sixty  years  ago,  and  that  it  was  taken  adversly 
to  the  Crown,  and  with  the  intention  of  setting  up  a  title  against 
the  Cr^rn.  That,  in  my  opinion,  would  be  the  case  in  regard  to 
any  trespasser,  or  succession  of  trespassers,  who  might  for  sixty 
years  past  have  been  occupying  lands  in  the  remote  parts  of  Upper 
Canada,  north  of  our  lakes;  and  it  would  make  no  diffeience  if 
there  had  been  a  succession  of  trespassers  who  had  pretended  to 
convey  the  land  from  one  to  another ;  and  if  so,  we  oannot  on  any 
principle  draw  a  distinction  between  lands  so  situated  and  lands 
similarly  ciroumstaneed  lying  nearer  to  the  settied  portions  of  the 
piDvinoe. 

This  land,  it  is  stated  in  the  oase,  has  never  been  assessed,  from 
wMch  it  is  reasonable  to  infer  that  it  is  not  land  which  has  yet 
been  made  liable  to  assessment  For  anything  that  appears,  this 
may  have  been  regarded  and  treated  by  the  Crown  as  Indian 
land,  in  which  the  right  of  the  natives  had  not  been  extinguished, 
though  it  is  by  law  apart  of  the  township  of  Mersea  as  the  case  states 
and  in  that  case,  or  even  if  it  formed  part  of  the  waste  lands  of  the 
Crown,  to  which  no  tribe  of  Indians  could  pretend  any  claim, 
but  which  had  never  been  organized  by  the  Crown,  and  surveyed 
and  laid  out  with  a  view  to  its  being  occupied,  I  do  not  think  the 
Nullum  Tempus  Act  of  9  Geo.  III.  could  be  properly  held  to  apply 
to  it  We  could  draw  no  distinction  founded  upon  the  proximity 
to  settlement  or  comparative  remoteness,  but,  so  far  as  the  appli- 
cation  of  legal  principles  is  concerned,  must  look  as  we  should 
upon  any  other  waste  land  of  the  Crown  which  had  never  by  any 
particular  act  been  reduced  into  possession  of  the  Crown,  as  lands 
from  which  rents  or  profits  might  be  derived.  To  hold  otherwise 
would  be  inconsistent,  I  think,  with  the  various  Ftatutes  which 
have  from  time  to  time  been  passed  for  the  protection  of  the  waste 
lands  of  the  Crown,  and  of  what  are  called  Indian  lands,  f^om 
trespassers.  The  Indians  could  not  have  adopted  any  legal  pro- 
ceedings for  dispossessing  trespassers,  either  as  holding  in  a 
corporate  capacity  or  othei  wise  ;  and  it  would  seem  unreasonable, 
on  the  other  hand,  that  the  time  should  be  considered  as  running 
so  as  to  bar  either  the  Crown  or  the  Indians,  while  the  Crown 
could  not  be  held  to  be  acquiescing  in  any  intermption  of  rents  or 
profits,  which  it  had  never  at  any  time  been  receiving,  or  in  a  posi- 
tion to  receive. 

I  do  not  doubt,  when  I  consider  the  position  of  this  island  on 
the  southern  frontier  of  Canada,  that  it  must  have  been  known  to 
the  government  in  fact  that  McKee  and  McComick  and  his  family 
had  held  the  long  possession  which  is  admitted.    If  the  govern- 
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ment  aequiesoed  in  it  from  a  knowledge  that  the  Indians  had  all 
along  intended  the  land  to  be  theirs,  and  for  that  or  any  other 
reason  have  forborne  for  sixty  years  to  assert  a  claioiy  either  on 
account  of  the  Indians  or  for  the  Crown,  that  may  be  felt  perhaps 
by  the  government  to  give  a  strong  claim  to  the  present  occupants 
to  be  confirmed  in  their  title,  or  at  least  to  be  left  nnmolested  as 
they  have  hitherto  been ;  bat  that  is  a  consideration  to  be  dispo- 
sed of  by  the  goyemment,  and  it  is  eyident,  I  think,  from  what  it 
before  ns,  that  the  defendants  are  not  likely  to  be  nnjnstly  or 
harshly  dealt  with.  As  a  court  of  Justice  we  must  be  emfvA  not 
to  distort  legal  principles  on  account  of  their  operation  in  parti- 
cular cases,  for  what  we  hold  to  be  law  in  the  present  case  we  diould 
be  bound  to  apply  in  others,  unless  there  should  be  a  diiference  In 
the  facts  such  as  should  warrant  a  different  decision. 

My  opinion  is  that  the  Crown,  upon  what  ia  stated  in  this  case, 
is  entitled  to  a  rerdict 

Burns,  J.— The  question  to  be  decided  in  this  case,  is  whether 
the  9  Qeo.  III.,  ch.  16,  is  to  be  applied  to  the  unsurreyed  public 
lands  of  this  proTince  or  not»  and  1  belicTe  it  is  now  for  the  flnt 
time  brou^t  up. 

The  act  14  Geo.  III.,  oh.,  62,  patsed  fiv«  years  after  the  KMmm 
TempuM  Act,  making  more  elfootual  protision  for  the  goyemment 
of  the  province  of  Quebec,  expressly  proTides  that  in  all  matters 
of  centroyersy,  relative  to  property  and  civil  rights,  resort  shall 
be  had  to  the  laws  of  Canada  as  the  rule  fbr  the  decision  of  the 
same ;  but  when  tiie  province  of  Quebec  was  separated  into  Upper 
and  Lower  Canada,  the  legiriatnre  of  Upper  Canada,  en  the  16th  of 
October,  1792,  enacted,  in  consequence  of  that  provisien  being 
manifestly  and  avowedly  for  the  aooommodation  of  his  Mi^es^'s 
Canadian  subjects,  that  in  future,  in  all  matters  of  controversy 
relative  to  property  and  dvil  rishts,  resort  should  be  had  te  the 
laws  of  England,  as  the  rule  for  the  diedsion  of  the  same. 

It  appears  from  the  case  submitted  to  us  that  the  ftret  oeoupa- 
tion  of  the  island  in  question  by  those  under  whom  the  ^fendant 
elaims,  took  place  in  1789,  three  years  before  the  Canadian  Le- 
gislature altered  the  rule  of  dedsion. 

Looking  at  the  two  statutes  of  Upper  Canada  with  reepeet  to 
the  public  lands,  2  Yic,  oh.  16,  and  12  Tic.,  ch.  9,  and  others 
also,  I  do  not  think  the  legislature  contemplated  the  act  of  9  Oea 
III.,  ch.,  16,  applieable  in  Upper  Canada  to  lands  for  which  there 
had  been  no  grant,  lease,  ticket,  either  of  location  or  purehaee, 
or  letter  of  license  of  occupation.  In  the  provisions  in  ueee  aetkB 
oo  time  is  contemplated  when  the  Crown  would  be  baned  trom 
tsking  the  summary  remedy  provided  in  the  two  epeelally  men* 
tioned.  We  should  not  however  be  pressed  with  that  eonsideratien, 
if  we  saw  clearly  that  in  the  case  of  the  unsurreyed  and  nngranted 
lands  of  the  Crown,  the  NuUmm  Temput  Ad  must  be  held  te  apply, 
for  we  shonld  take  the  legislature  was  only  nmking  provision  for 
oases  in  which  the  Crown  had  not  lost  title. 

I  have  no  doubt  we  must  consider  the  act  called  Nullum  Tenwu9 
Act,  as  part  and  parcel  of  the  law  of  this  province  so  far  as  affec- 
ting lands,  the  revenues,  issues  or  profits  of  which  the  Crown  has 
taken  or  received,  or  where  the  lands  can  be  said  to  have  been 
duly  in  charge  at  some  period,  so  that  the  act  would  apply ;  but 
with  regard  to  the  public  waste  lands  vested  in  the  Crown,  I  take 
it  they  must  be  looked  upon  as  at  common  law  without  being 
bound  by  that  statute.  When  I  consider  the  86th  and  87  th  sections 
of  the  Imperial  act,  81  Geo.  III.  ch.  81,  with  respect  to  the  allot- 
ment of  lands  of  the  Crown,  for  the  support  and  maintenance  of 
a  protestaot  clergy,  and  also  the  48rd,  44th,  and  45th  sections  of 
the  same  act,  with  respect  to  the  mode  of  granting  lands,  and  by 
what  title  they  should  be  held,  I  cannot  do  otherwise  than  conclude 
than  that  the  Imperial  Legislature  supposed  the  lands  of  the 
Crown  at  that  day  in  Canada  were  not  subset  to  be  considered  in 
the  same  light  with  the  lands  of  the  Crown  in  England.  Again, 
when  the  Union  Act,  8  &  4  Yic,  ch.  85,  was  passed,  we  find  that 
all  the  territorial  revenue  at  the  disposal  of  the  Crown  was  surren- 
dered to  the  government  of  this  prorince  upon  certain  concUtions. 
The  act  7  Wm.  IV.,  ch.  118,  to  provide  for  the  disposal  of  the 
public  lands,  and  the  act  2  Vic,  ch.  14,  passed  before  the  union, 
and  the  act  since  that  time,  the  4  &  5  Yic.,  ch.  100,  12  Yic,  oh. 
81,  and  16  Yic,  ch.  159,  all  shew,  I  think,  the  distinction  between 
lands  which  may  be  supposed  to  be  lands  of  the  Crown  proper, 
and  public  lands  which  belong  to  the  government  of  the  country, 


by  which  I  mean  the  unsurveyed  waste  lands  of  the  Crown,  and 
which  do  not  come  within  the  meaning  of  lands  diUy  in  charge, 
or  where  rents,  revenues,  issues  or  profits  may  have  been  taken. 
In  this  case  it  is  admitted  this  island  has  never  been  assessed,  nor 
been  returned  as  assessable,  and  it  therefore  cannot  be  considered 
otherwise  than  as  lands  from  which  neither  rents,  issues,  revenues 
or  profits  have  been  derived.  It  is  not  stated  in  the  case  whether 
it  has  ever  been  in  charge  of  the  Crown  or  not,  but  if  it  ever  had 
been  that  should  be  made  to  appear,  and  so  long  as  that  is  not 
proved  or  admitted  we  must  assume  that  it  never  has  been.  In 
order  to  bar  the  Crown  from  the  common  law  right  belonging  to  it 
the  case  should  be  brought  within  the  statute. 

I  think  the  Crown  is  entitied  to  Judgment  upon  tUs  special  case. 

MoLkak,  J.,  concurred. 

Judgment  ibr  the  Crown. 
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(M.Ttom,USI.) 

The  first  count  of  the  declaration  was  fbr  m  Ihtoe  relom  of  imllis 
6ona  to  a  writ  of  Ji  /h.  issued  by  the  plaiatiiT  against  the  goods 
of  one  nekle,  though  the  defbndant,  as  sheriff,  hM  actually  levied 
on  goods  to  the  amount  endoned  on  the  writ 

The  second  count  complained,  tliat  though  there  were  goods  of 
Pickle  on  which  the  defbndant  ought  to  have  levied,  vet  he  nsgleo* 
ted  to  do  so,  and  falsely  returned  nulla  b<ma  to  the  /^  /«. 

The  defendant  pleaded ;  1st,  not  guil^ ;  2nd,  to  the  first  eomnt, 
that  he  did  not  levy;  Srd,  to  the  second  count,  that  there  were 
not  any  goods  of  Pickle  whereof  he  might  have  leried ;  4th,  to 
the  declaration  generally — leave  and  license;  6th,  to  the  first 
count,  that  at  the  time  of  the  delivery  of  the  writ  to  the  defendant, 
the  judgment  had  been  satisfied,  and  that  there  was  nothing  doe  by 
Pickle  to  the  plaintiif  thereon ;  0th,  to  the  seoond  count,  that  at 
the  time  of  the  issuing  of  the  writ  and  the  delivery  thereof  to  the 
defendant,  the  Judsment  had  been  satisfied,  and  that  there  was 
nothing  due  by  Pickle  to  the  plaintiff  thereon. 

The  plaintiff  took  issue  on  all  these  pleas  and  demurred  to  the 
fifth  and  rixth,  the  oljections  resolving  themselves  into  tins,  that 
it  is  not  competent  for  a  sheriff  to  set  up  such  a  defsnee  to  an  notion 
for  fUse  return. 

Dbapbu,  C.  J.  The  only  cases  relied  npon  to  support  the  pleas 
were  Imraif  y.  Magnay,  11  M.  k  W.  267,  and  Ckr%M§9pk&nem  v. 
Burton^  8  Exoh.  160.  These  cases  show  that  the  sheriff  may  set 
up  as  agunst  an  execution  creditor,  that  hie  Judgment  and  exeoa« 
tion  are  fraudulent  as  i^gi^nst  another  creditor,  whose  execution  is 
at  the  same  time  in  the  sheriff's  hands,  and  that  if  he  has  had 
notice  of  the  fraud  he  must  do  so,  or  he  will  render  himself  liable 
to  the  bona  jid§  execution  creditor  should  he  return  his  im^nuUm 
bona,  and  satisfy  the  fraudulent  execution. 

In  Remmett  v.  Laterenee,  15  Q.  B.  1004,  some  doubt  Is  thrown 
upon  the  case  of  Imraif  v.  Moffnay,  but  the  Court  of  Exoheqner,  in 
Shattock  v.  Cardin,  ^  £<.  726,  reoognise  and  act  npon  the  same 
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principle.     These  cases  are  not  applicable  to  the  present  question 
and  do  not  give  any  color  to  the  present  defence. 

The  qoestion  in  them  was  one  of  fraud  on  the  part  of  one  execu- 
tion creditor  and  the  execution  debtor,  to  delay,  hinder,  and  defeat 
another  bona  fide  creditor,  contrary  to  the  statutes  of  Elisabeth. 
Here  it  is  simply  a  quesUon,  whether  the  sheriff  shall,  in  excuse 
of  a  breach  ot  his  duty  to  execute  a  writ,  be  allowed  to  raise  the 
question,  whether  as  between  the  plaintiff  and  defendant  in  the 
original  action  anything  remains  due. 

I  can  find  no  case  in  which  this  question  is  directly  raised,  but 
we  have  been  referred  to  the  case  of  WyHe  t.  Birch,  4  Q.  B.  556, 
as  establishing,  that  in  an  action  for  a  false  return  to  tkfi,  fa.  pleas 
which,  admitting  the  defendant's  breach  ef  daty,  shew  that  the 
plaintiff  has  sustained  no  damage  by  the  action,  are  ^ood  answers 
to  the  action.  If  that  be  a  general  principle,  applicable  to  all 
similar  eases  where  the  pleas  shew  that  then  was  no  damage,  then 
I  do  not  see  how  this  ease  can  be  distinguished,  for,  at  the  time  ef 
the  delivery  of  the  writ  to  the  sheriC  the  judgment  was  satisfied, 
and  nothing  was  due  to  the  plaintiff  by  the  execution  debtor.  It 
is  diiBcult  to  see  what  damage  the  alleged  fidse  return  would 
cause. 

The  issuesy  in  fhct,  were  tried  at  the  last  asriies  at  Brantford, 
before  Burns,  J.  The  plaintiff  put  in  an  exemplification  of  a  judg- 
ment against  Charies  Pickle,  entered  18th  April,  1857,  for  jSiOOB 
14s.  M.,  upon  a  cognorit  given  without  the  prerions  issue  of 
process.  A  copy  of  a  writ  of  fi,  fa,  (admitted)  issued  bj  the  plain- 
tiff tiiereon  on  the  16th  August,  1858,  against  the  goods  and  ehat- 
tds  of  Pickle,  directed  to  the  defimdairt,  reoeiTod  by  the  defen- 
dant on  the  day  it  was  issued,  endorsed  to  lety  £2750  with  interest' 
ttom  date,  £8  14s.  9d.  costs,  15s.  for  this  and  oonourrent  writ  and 
riieriff's  Ibes  (note— the  costs  appear  by  the  roll  to  have  been  taxed 
at  £8  148.  9d. ;)  and  endorsed  is  a  return  of  lety  of  goods  to  the 
Talue  of  £25  remaining  on  hand  for  want  of  buyers,  and  no  goods 
ultra. 

Ttmt  a  pliper  was  ptit  In  by  coiiMiit»  coming  fhMa  defsndaat's 
oOm,  bearing  date  on  8lti  Get,  1850,  whioh  shewed  that  on  the 
7th  Blay,  1858,  the  defendant  reoeived  an  execution  against  the 
goods  of  MAde,  In  fivrour  of  one  Cardan  fw  £606  8s.  Bd,.  which, 
baina  tka  Oth  «f  8ept,  1868,  detaidant  had  returned  geode  to  the 
falneaf£IOOoahaiid,  vriievenpoa,  as  appealed  latw  in  tlM  enee^ 
Canton  issoed  a  «<».  es  and;i  fa,  for  the  reisidne  reoerred  by  deftn- 
dan«»  10th  Sept,  1868^  and  letomed/^ ;  and  np  to  the  4th 
Angnst,  1858,  three  otk«r  exeontioas,  amounting  together  to 
£116,  under  which  writs  actual  possession  of  Pickle's  foods  was 
taken  by  the  defendant  on  the  6th  August,  1858.  After  such  pos- 
MBsion  taken  the  defendant  reoeiTM  two  writs  of  attachment 
against  the  estate  of  Pickle,  as  an  absconding  debtor,  one  on  the 
7th  August,  1858,  at  the  suit  of  the  Commercial  Bank  for  £125, 
the  other  on  the  lOth  Ai^nst,  1858,  at  the  suit  of  one  Moore  for 
£888  14s.  4d.«  and  next  on  16th  August,  1858,  he  reoeiTod  the 

?laintiff *s  execution ;  afterwords,  and  between  that  day  and  the 
th  of  February,  1850,  he  receiTed  nineteen  writs  of  attachment 
for  Tarious  sums,  amounting  in  the  whole  to  £5896  48. 8d. 

By  the  sale  of  Piokle's  goods  the  sheriff  reaUxed  in  gross  £2246 
188.  2d.  The  expenses  of  insurance,  &c.,  £215  16s.  2d..  The 
amount  of  the  executions  prior  to  the  plaintiff's  was  slated  on  ibe 
leened  judges  notes  te  haire  been  £699,  leariag  a  balance  of 
XiaSl  178.,  whidi  tiie  plaintiff  elaimed  as  applicable  on  his  writ 

The  delbndant  gare  eridenee  Air  the  pnrpeee  of  shewing  that 
plaimHr's  judgm«i«  was  eatiefied;  which  tiie  plaintiff  met  by 
Btrong  rebutting  eridenee.  It  is  neees8siry  te  refer  to  it,  as  the 
Jnry  Ibuad  for  the  platntlff  on  the  fifth  and  sixth  issues.  There 
was  aloo  eridence  to  shew  that  Pickle  was  considered  in  Insolvent 
airDttmstences  in  the  spring  of  1858.  There  waa  nothing  to  give 
tise  to  a  suapknon  that  the  plaintiff  was  not  a  bona  fide  creditor  of 
Pidde'e.    The  laamed  judgie,  bjr  consent  of  the  parties,  directed  a 

g metal  terdiet  for  plaintiff,  aad  £1881  17s.  damages,  with  leave 
r  tlie  deftndant  to  move  to  enter  a  verdict  for  him  en  the  Ist,  2nd 
and  8rd  issues,  if  the  court  should  be  of  opinion  that  the  writs  of 
attaoliBMnt  were  entitled,  under  the  oircumsiances,  to  priority. 

In  Uiclmelmas  Term  B^rd  obtained  a  rule  am  aecordin^y, 
refoning  to  Dmud  v.  KteaO,  17  U.  C.  Q.  B.  860.  OawtbU  v.  Jareit, 
v.  8.  0.  8.  272. 


Wood  shewed  cause  referring  to  the  C.  L.  P.  Act,  s.  55 ;  Consol. 
Stat  ch.  25,  s.  21.  22 :  Bank  B.  N,  A,  v.  JarviM,  1  U.C.  Q.  B.  182 ; 
Caird  t.  FitxaU,  2  U.  C.  Prac.  R.  262. 

Btard^  in  support  of  the  rule,  referred  to  the  C.  L.  P.  Act,  1856, 
s.  49  Consol.  Stat  c.  25,  k.  14. 

Drapir,  C.  J. — There  are  some /features  in  this  case  which 
distinguish  it  from  any  which  as  yet,  so  far  as  I  am  aware,  has 
been  decided  in  respect  to  the  conflicting  rights  of  credit<m  who 
have  got  judgment  or  judgment  and  execution  against  an  abscond- 
ing debtor,  before  his  absconding ;  and  creditors  who  have  com* 
menced  smts  against  such  debtor  by  writ  of  attachment. 

1.  The  plaintiff's  judgment,  which  was  on  cognovit^  signed  with- 
out any  process  having  been  first  issued,  wee  entered  up  long  before 
Pickle  absconded,  and  while  he  was  apparentiy  in  good  credit. 

2.  When  the  first  of  the  attacking  creditors  put  his  writ  into 
tiie  defendant's  hands  against  the  property,  credit,  and  effects  of 
Pickle,  his  goods  had  been  seized,  and  were  in  the  sheriff's  hands 
upon  several  writs  of ;f .  fa. 

8.  The  plaintiff's  fi.  fa.  was  received  by  the  defendant  while 
Pickle's  goods  were  thus  in  his  hands;  and,  so  far  as  appears, 
before  any  proceedings  were  taken,  if,  indeed,  any  could  be  taken 
under  the  two  writs  of  attachment  which  defendant  received,  before 
he  received  the  plaintiff's  fi.  fa. 

The  sections  of  the  statutes  which  it  appears  necessary  to  con- 
sider, are  the  following,  which  I  cite  fh>m  the  Consolidated  statutes : 
chap  25,  8.  14 — aU  the  property,  credit,  and  effects,  including  all 
rights  and  sliares  in  any  association  or  corporation,  of  an  abscon- 
ding debtor  may  be  attached  in  the  same  manner  as  they  might  be 
seized  in  execution ;  and  the  sheriff  to  whom  anv  writ  of  attach- 
ment is  dbrected,  shall  forthwith  take  into  his  charge  or  keeping 
all  such  property  and  effects,  according  to  tiie  exigency  of  the 
writ,  and  shall  be  allowed  all  necessary  disbursments  for  keeping 
the  same ;  and  he  shall  immediately  call  to  his  assistance  two 
eubstantial  fireeholdecs  of  hie  ooun^,  and  with  their  aid  he  shall 
make  a  just  end  tme  inventory  of  all  the  personal  property,  crediti^ 
and  effects,  eridence  of  titie  ot  debt,  books  of  aooonnt,  vouchers, 
and  papers  that  he  has  attached ;  and  shall  return  such  inventoiy 
sSgtted  ligr  hiniBelf  and  the  freeholdenv  togetiier  with  the  writ  ef 
aUMhment    19  Vic,  a.  48  e.  60. 

8ee.  lO.*— The  sheriff  having  made  an  inventory  aad  appraise- 
ment on  the  first  writ  of  attachment  against  any  abeeondhBg  debtor, 
shall  not  be  required  to  make  a  new  inventory  and  appr&ement 
on  a  subsequent  writ  of  attachment  coming  into  hie  hands ;  10 
Vic.,  c.  48,  s-  54. 

Sec  21.—- Any  person  who  has  commenced  a  suit  in  any  Court 
of  Biocord  of  Upper  Canada  — the  process  wheroin  was  served  or 
executed  before  the  serring  ont  of  a  writ  of  attachment  against 
the  same  defendant  aa  an  aheeoading  debtor-.niay,  nothwithstaa- 
ding  the  suing  out  of  the  writ  of  attachment,  proved  to  }udgmeat 
aad  execution  in  his  suit  in  the  neual  manner;  and  if  he  obtains 
execution  before  the  plaintiff  in  any  such  writ  of  attachment,  he 
shall  have  the  full  advantage  of  his  priority  of  execution,  in  tlie 
same  manner  as  if  the  property  and  eflfects  of  such  absconding 
debtor  still  remained  in  his  own  hands  and  possession ;  but  if  the 
court  or  a  judge  so  orders,  subject  to  the  prior  satisfaction  of  all 
costs  of  suing  out  and  executing  the  attachment ;  19  Vic,  c.  43  s. 
55. 

Sec.  22. — In  case  it  appears  to  the  court  in  which  such  prior 
action  has  been  brought,  or  to  a  judge  thereof,  thai  such  judgment 
is  fhuiduleat,  or  that  such  action  Ime  been  brought  in  collusion 
with  the  absoonding  debtor,  ear  for  the  fraudulent  purpose  of  de- 
feating the  just  clidma  of  his  other  erediionv  such  court  or  judge 
may,  on  the  application  of  the  plaintiff  on  any  writ  of  attaehmenti 
set  aside  judgment  and  any  execution  i«ued  thneon,  or  stay 
proceedings  thereon ;  19  Vic.  c.  48,  s.  55. 

Sec.  25  enacts  that  if  the  real  and  perBonal  property,  crests 
and  effects  of  any  abscomfing  debtor,  attadhed  &o.  prove  insuffici- 
ent to  satisfy  the  executions  obtained  in  tiie  suit,  the  debtors  of 
the  absconding  debtors  may  be  sued  to  recover  such  debts ;  19 
Vic  c.  48.  8.  58. 

Sec.  29. — ^When  several  persons  sue  out  writs  of  attachment 
against  an  absoonding  debtor,  the  proceeds  of  the  property  and 
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efifeeta  attached  and  in  the  sheriif 'a  handa  ahall  be  ratably  distri- 
buted among  such  of  the  plaintiffs  in  such  writ,  aa  obtain  jadgments 
and  sue  out  ezeention  upon  the  same  in  proportion  to  the  amount 
aotnaily  dae  upon  anoh  Judgments ;  and  the  court  or  a  judge  maj 
delay  the  distribution,  in  order  to  giye  reasonable  time  for  the 
obUining  of  judgment  against  sueh  absconding  debtor ;  19  Vie.  o. 
48,  B.  67. 

Ch.  22,  a.  236^Final  judgment  upon  a  cognovit  aciionem,  or 
warrant  of  attorney  to  confess  judgmeot,  given  or  executed  before 
the  suing  out  of  any  proceas,  may,  at  the  option  of  the  plaintiff, 
be  entered  in  any  office  of  the  Superior  Courts ;  19  Vic,  c.  43»  s. 
10. 

The  legislature  has  not  in  terms  prorided  for  this  case.  By  sec* 
21,  when  the  suit  is  commenced  before  the  debtor  absconds,  it  may 
be  carried  on  to  judgment  and  execution,  and  the  execution  may  be 
satisfied  by  levying  on  goods  seised  under  the  writs  of  attachment,  if 
it  comes  to  the  sheriff's  bands  before  any  execution  from  any  attach- 
ing creditor.  That  section  as  well  as  others,  and  some  of  the  cases, 
treated  goods  seised  under  writs  of  attachment,  as  in  etutodia 
Ugit. 

In  Gamble  v.  Jarvu,  Robinson,  C.  J.,  expresses  that  opinion, 
and  in  that  event  the  goods  attached  could  not  be  taken  in  execu- 
tion, unless  for  the  excepdon  introduced  in  favour  of  a  creditor 
commencing  his  suit  by  process  served  out,  and  perhaps  also  served 
out  before  the  debtor  absconded.  It  is,  however,  unnecessary  to 
decide,  whether  if  the  facta  were  simply  that  the  sheriff  had  first 
received  the  two  attachments  in  favour  of  the  Commercial  Bank, 
or  of  Moore,  and  had  seized  under  them,  and  then  the  plaintiff's 
execution  had  come  to  his  hands,  the  execution  ought  to  be  satibfied 
out  of  the  goods  seized  on  the  attachment.  My  impression  is  that 
it  ought  not ;  that  we  could  not  so  extend  the  construction  of  the 
21st  sec. ;  and  that  if  not,  the  goods,  being  in  euttodia  legiM,  could 
not  be  taken  in  execution. 

At  the  same  time,  I  think  that  the  mere  receipt  of  a  writ  of 
attachment  by  the  sheriff  does  not  bind  the  absconding  debtor's 
goods.  Treating  such  writ  as  primarily,  at  all  events  (no  more 
than  process  to  enforce  appearance)  it  cannot,  in  my  opinion,  be 
held  to  operate  as  a  lien  upon  the  defendant's  goods,  any  more 
than  a  writ  of  distringas  to  enforce  appearance  could  from  the  time 
of  its  receipt.  'I  his  point  was  well  disouaaed  by  my  lamented  and 
very  learned  predecessor,  in  Km^nUU  v.  ITamfMr,  in  appeal,  13 
Q  B.  U.  C.  61. 

In  the  present  case,  the  two  writs  of  attachment  in  question 
could  neither  bind  the  goods  by  their  delivery  to  the  sheriff,  nor 
could  he  attach  the  goods  by  them  at  any  time  l>efore  their  sale, 
becanae  at  the  time  of  the  receipt,  and  until  the  sale,  these  goods 
were  bound  by  the  executions  previously  in  his  hand8»  and  they 
oontinued  so  bound  until  the  plaintiff 's  JL  fa,  was  delivered  to 
him.  Then,  according  to  the  decision  of  JoMt  ▼.  Ath§rUmf  7 
Taunt,  66,  putting,  for  the  moment,  the  writa  of  attaehment 
out  of  the  question,  the  goods  were  bound  by  the  plaintiff's 
fi,  fa,  being  already  in  the  aheriff 's  posaesaion  under  the  former 
writs,  subject  to  these  writs,  from  the  date  of  the  delivery  of  the 
plaintiff's  writ  to  the  sheriff. 
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Then  the  only  question  is,  whether  the  fact  that  before  the 
ceipt  of  the  plaintiff's    execution,  the  two  writs  of  attachment 
were  placed  in  the  sheriff's  hands,  makes  any  difference. 

Upon  the  best  eonsideration  I  oan  give  the  question,  I  think  it 
does  not.  While  the  first  execution  remained  in  foroe^  they  pre- 
vented the  application  of  the  attachments  on  the  goods,  and  con- 
aequentiy  suspended  their  operation.  But  such  was  not  the  case 
in  reference  to  the  plaintiff 's  fi.  /a.,  which  might,  and,  as  I  think, 
did  operate  the  moment  it  was  received,  to  bind  the  goods  in  the 
sheriff's  possession,  subject  to  the  satisfaction  of  the  executions 
under  which  he  held  them. 

On  this  ground,  therefore,  I  think  the  defendant  should  hare 
Judgment,  though  I  express  this  opinion  with  much  doubt  of  its 
soundness. 

BiOHAKDs,  J.,  dissentiente. 

Haoaxtt,  J.,  concurred. 


A  dinpat*  aroM  batvwa  a  towntblp  itmaum  Mid  tb*  «oiiiien  at  fhm 
•hip  M  to  th«  4Btj  of  tht  traMurer,  who  wn  paid  by  mIwj  Io  lira  of  por- 
qultitw  of  oflSot^  to  ftind  etrtaSn  ptr  cepUifM  Ibr  Mvon  yoars.  daring  whkh 
h«  hiild  oflle*.  Ho  paid  tho  por  c&ntkgm  Ibr  two  ymn  luidflr  profeMt,  ond 
rofoilDK  10  pay  idom  wm  dlunlased,  and  altorwards  htoaao  a  oaodidalo  for 
tho  ofllea  of  ooaneUlor,  to  which  ofllea  bo  was  olveted,  and  Miho«quoBtly  beeaoM 
BooTO  BaTtag.  whilo  la  ollet.  rIvob  a  bond  lo  tho  oarporattaii.  ai  ifmmnt 
of  iho  towaohip.  eonditi  iiial  for  tho  dw  porftimaBoo  of  tho  datiooof  hit  olBoo. 

A  VM  Odd,  1. :  That  tho  dI«pato  wm  a  nattor  of  oontraot  ia  tho  logal  mow  of 
tho  lona,  tIs.,  tho  mDoaoratfcm  for  Mrvlooi  porforoMd,  tho  retenUoa  by  ooo 
party  of  aioaoy  olaliatd  by  tho  othor,  tho  dao  ptHbrmoaoo  of  tho  oOet  of  traa> 
•aror  br  tho  dofoadaat,  Ao.— 1 :  Thatalthoogh  tho  dafeadaat  did  aot  hoid  tho 
oflloAor  treoMirwr  at  tho  tliao  of  tho  oieetfoa,  thore  than  boftag  a  ditpato  la  good 
fidth  botwwa  him  and  tho  ooaacU  of  tho  towavhip,  artalag  oat  of  oiattpro 
ttoctod  with  hto  admlaitnUion  of  tho  datlot  of  that  ofloo,  ho  wa 
•■  a  peraoa  havlag  aa  tatoimt  la  a  eootraet  with  tho  eorporatloa. 

Whore  tho  aflldaf  It  uf  tho  r^latnr,  thoagh  oot  iatlUcd  la  aoy  Ooart  foUowod  aad 
referred  to  tho  utatooioat  of  tho  relator,  which  was  nomrly  latltlod.  htAA  eolB- 
doat,  aa  otO«otloa  that  tho  toeo^aliaaao  wao  oot  latltlod  la  aay  Ooart,  wao 
diMliowod  apoa  ofaallar  grooada.  Awd  mmUe,  laoh  boto  fonnal  o^eitfcaM 
raoaot  be  argod  by  doloadaat  after  appeaiaaoe.  Ble  proper  eoaree  la  order  to 
rake  thorn  wuald  bo  to  moTo. 

The  defendant,  Figg,  had  been  since  May,  1852,  to  October, 
1859,  treasurer  of  the  of  township  Toronto  Oore.  The  office  is 
held  during  pleasure,  and  no  by-law  or  formal  annual  re-appoint- 
ment was  made. 

On  May  24,  1852,  a  resolution  of  the  council  was  passed,  giving 
defendant  £12  10s.  as  his  salary  as  clerk  and  treasurer,  and  all 
perquisites  arising  from  said  office  to  be  fimded  for  the  benefit 
of  the  township. 

In  February,  1854,  a  resolution  was  passed,  directins  an  addi- 
tion of  £5  to  be  made  to  defendant's  salary.    In  November,  1854 
a  further  addition  of  £2  10s.  was  granted  in  addition  to  al 
others,  amounting  in  the  whole  to  £20  for  the  then  year. 

In  Febmaiy,  1868,  it  waa  rasolved  that  £6  be  granted  to  him 
in  addition  to  the  salary  he  already  received,  making  in  tot^£26 
for  the  year  1866. 

By  the  statutes  in  force  to  the  and  of  1858,  the  township  trea- 
surer was  entitied  to  take  to  his  own  use  2^  per  cent,  on  all  oounty 
rates  reoeived  and  paid  over  by  him.  (18  &  14  Vie.  eh.  64,  sche- 
dule A.  No.  82.) 

The  deflBndant  retained  this  ptr  etitage  in  addition  to  hia  aalai^, 
and  no  difficulty  ooonrred  till  May,  1869. 

Contradictory  affidavits  were  filed  on  the  one  side,  insisting  that 
it  was  well  understood  that  the  salary  was  in  lieu  of  the  per  cent- 
age,  which,  as  a  perquisite  of  office,  was  to  be  accounted  for  to 
the  township,  and  on  deftndant's  part  that  it  was  understood 
differently. 

In  June  last,  as  appeared  in  affidavit  of  one  Brougham,  filed 
by  defendant,  the  accounts  were  directed  by  the  council  to  be 
examined  with  respect  to  these  per  eentages,  and  they  were  found 
to  amount  to  £86,  from  and  including  1862  to  the  end  of  1868, 
but  he  says  that  for  the  years  1862  and  1868  the  per  eentages 
amounted  to  £9  48.  2d.,  which  sum  was  paid  by  defendant  last 
December  under  protect,  leaving  £27  odd  of  per  eentage,  if  such 
are  clumable. 

The  defradant  ia  his  own  affidavit  stated  that  he  paid  the  ptr 
eentage  of  1862  and  1868  under  protest,  and  in  the  margin  of  the 
copy  of  reaolutions,  annexed  to  his  affidavit,  are  these  words : 
**  The  amount  of  the  per  centagt  for  1852  and  1868  have  been  re- 
turned 1^  me  to  the  township  treasurer  under  protest,  reserving 
to  myself  the  right  of  recovering  the  aame^  lubjeot  to  the  deoinoa 
of  a  competent  court  of  law." 

He  swore  that  he  duly  paid  over  all  monies  nceived,  except  the 
per  eentage  on  county  rates,  firom  1864  to  Deoember  1868,  and 
that  he  considered  he  had  a  right  to  retain  theae  latter  at  aU 
events,  as  a  trtth  contract  was  created  between  the  council  and 
himself  with  respect  to  his  salary,  as  appeared  by  the  resolutions  of 
that  year,  annexed  to  his  affidavit 

From  the  affidavit  of  Brougham  it  appeared  that  the  latter  per- 
son and  one  Taylor,  investigated  the  accounts,  and  reported  ia 
November  last,  (after  defendant's  dismissal}  that  defendant  owed 
£60  8s.  6d.,  which  snm  included  the  per  eentage  of  1862  aad 
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1 853,  aod  this  report  Brougham  swore  was  in  I>eoceinl>er  pre- 
sented to  the  council,  finally  audited  and  adopted. 

A  receipt  was  produced  and  signed  by  Slightholme,  the  trea- 
surer sacoeeding  the  defendant,  dated  December  2nd,  1859, 
acknowledging  the  receipt  of  this  sum  from  defendant,  **  being  the 
full  amount  of  the  balance  in  his  hands^  due  to  the  township  of 
Gore  of  Toronto,  and  paid  OTcr  by  him." 

After  giving  this  receipt,  the  council  paid  to  defendant  £15,  as 
tbe  portion  of  his  salary  due  to  him  for  1859  up  to  the  date  of  his 
dismissal. 

On  defendant's  part  it  was  also  said  that  the  council  were  quite 
satisfied,  as  if  a  final  settlement  had  been  made  and  agreed  to  give 
up  defendant's  bond,  which  he  had  giyen  as  treasurer. 

On  the  relator's  part  it  was  proved  that  a  dispute  began  in  May 
last,  between  defendant  and  the  council.  That  defendant  persisted 
in  refusing  to  refund  the  per  centages,  and  at  length,  in  conse- 
quence thereof,  was  dismissed  in  October  last,  and  Siightholme 
appointed. 

The  latter  swore  that  the  receipt  given  by  him  was  drawn  up 
by  defendant,  that  he  was  then  well  aware  of  the  existing  dispute 
as  to  the  per  centages,  that  in  givina;  the  receipt  he  had  no  inten- 
tion to  cover  the  disputed  monies  but  only  the  amount  aetually 
paid,  nor  was  he  authorised  so  to  do,  that  he  was  Reeve  in  1852, 
when  defendant's  salary  was  fixed,  and  it  was  expressly  under- 
stood to  be  in  lieu  of  all  perqiusites  and  per  centages.  This  was 
strongly  denied  on  the  other  side. 

Tbe  township  clerk  (Heugill)  in  bis  affidavit,  set  forth  the  audit 
and  report  of  Brougham  and  Taylor  made  to  the  council,  Nov. 
25th,  1859,  shewing  the  balance  of  £50  8b.  fid,  and  certifying  that 
this  was  exeltuwe  of  the  disputed  per  eentagee  of  former  yeare^  and, 
also,  that  the  treasurer  charged  himself  with  the  per  centage  of 
1852  and  1858  under  protest,  and  reserving  his  legal  rights. 

A  resolution  of.  the  council  was  also  annexed  to  his  affidavit  of 
80lh  Dec.,  1859,  dirvcUag  legal  proceedings  to  be  taken  against 
defendant,  and  his  sureties  to  recover  all  monies  or  per  centages, 
withheld  by  him,  due  to  the  municipality,  and  that  a  further  item 
of  ten  shillings  is,  according  to  the  township  books,  claimed  by 
defendant  as  a  per  eentage  on  money  paid  over  in  1859  to  the 
Reoeiver  General. 

It  was  objected  to  the  resolution  of  80th  December,  1859,  that 
It  was  ille^  because  tlie  council  met  in  a  different  tavern  from 
the  tavern  in  which  the  next  preceding  meeting  was  held,  and  as 
no  by-law  or  resolution  to  that  effect  was  passed,  that  the  pro- 
oeedings  were  void. 

Contradictory  affidavits  were  filed  as  to  the  willingness  or  un- 
willingness of  the  late  council  to  consider  the  defendant's  respon- 
sibility to  them  at  an  end. 

Harruon^  for  the  relator,  contended,  1.  That  the  defendant,  by 
virtue  of  the  resolution  of  1852,  under  which  he  accepted  office, 
was  bound  to  toxA  the  disputed  per  centages  for  the  benefit  of 
the  township.  2.  That  the  resolutions  for  1854  and  subsequent 
years  made  no  alteration  as  regards  his  obligation  to  do  so,  but 
only  as  regards  the  amount  of  salary  to  be  paid  him  yearly  in 
lieu  of  perquisites  of  office.  8.  That  whether  the  defendant  is 
or  is  not  bound  to  fund  the  per  centages,  there  being  in  truth,  at 
the  time  of  his  election,  a  bona  fide  dispute  existing  between  him 
and  the  corporation  as  to  the  per  centages  he  was  disqual- 
ified. 4.  That  the  corporation  having  his  bond,  and  alleging 
that  there  was  a  breach  of  it,  he  came  within  the  principles  of 
the  law  which  disqualifies  persons  having  an  interest  in  a  contract 
with  the  corporation.  5.  That  the  council  having  as  Is  te  as 
December  autboriied  legal  proceedings  to  be  taken  against  him  on 
his  bond,  the  continued  existence  of  the  dispute  was  manifest.  6. 
That  it  was  immaterial  where  the  council  met  where  that  resolu- 
tion was  passed,  as  the  statute  is  only  directary  and  not  impera- 
tive. Mr.  Harrison  cited  Aekin  v.  The  London  Diitriet  CouneU,  1, 
U.  C,  Q.  B.  292. 

MeMichatl  and  Blevine,  for  defendant,  objected  that  the  affidavit 
of  the  relator,  verifying  the  statement  not  being  intitled  in  any 
Court,  could  not  be  read.  The  same  objection  was  made  to  the 
reoognitance  and  to  other  affidavits  filed  on  behalf  of  the  relator. 
On  the  merits  it  was  contended  for  defendant,  1 :  That  he  was 
Bof  at  any  tima  liable  to  refund  the  per  centages.    2 :  That  if  at 


any  time  liable  to  do  so,  the  council  had  subsequently  caused  his 
accounts  to  be  examined,  and  a  balance  found  against  him,  which 
he  paid  and  for  which  he  held  a  receipt  in  full.  8 :  That  he  was 
not  in  debt  to  the  municipality,  and  could  at  any  moment  bring  an 
action  for  his  bond,  which  they  wrongfully  withheld.  4 :  That 
the  fact  of  their  withholding  his  bond,  when  there  was  nothing 
due  by  him,  did  not  make  hin  a  contractor  or  otherwise  disquaTify 
him.  5 :  That  the  resolution  passed  in  December  was  illegal  as 
it  was  not  passed  by  the  council  convened  at  the  last  place  where 
the  council  met,  and  at  the  time  of  the  last  adjournment  there 
was  no  resolution  to  meet  at  a  different  place.  Pringle  t. 
McDonald^  10  U.  C,  Q.  B.  254,  was  cited  for  defendant. 

HarriMon^  in  reply,  submitted  as  to  the  technical  objections.  1 ; 
That  defendant  after  appearance  was  too  late  to  raise  them.  2  : 
That  if  not  too  late  they  were  not  such  as  would  have  any  effect, 
because  the  affidavit  of  the  relator,  verifying  the  statement,  imme- 
diately followed  the  statement,  which  was  intitled  in  the  Court, 
and  in  fact  part  of  it,  and  as  to  the  recogoiiance,  that  it  having 
been  allowed  by  the  judge  who  issued  the  fiat  for  the  writ,  no  ob- 
jection as  to  form  could  afterwards  be  raised  against  it 

Haoartt,  J. — ^Afler  the  appearance  of  the  defendant  to  a  quo 
warranto  summons  to  try  the  ralidity  of  his  election  as  a  town- 
ship councillor  for  the  Toronto  Gore,  it  is  oljected  that  the  affidavit 
of  tiie  r^tor,  at  foot  of  his  statement,  is  not  headed  in  any  Court. 

The  statement  is  headed  in  the  Queen's  Bench,  and  tbe  affidavit 
immediately  follows  it  and  refers  to  it.  No  form  is  given  in  the 
Rules  of  Court,  and  I  do  not  consider  that  objection  fatal,  nor 
that  any  difficulty  would  be  experienced  on  that  account  in  sup- 
porting an  indictment  for  peijury,  which  must  necessarily  set  out 
and  rely  on  the  statement,  of  which  the  affidavit  may  be  said  to 
be  a  part  (see  remarks  of  the  Court  in  Doe  Park  et  al.  t. 
Hendeaon,  7  U.  C.  Q.  B.  188). 

A  similar  oluectinn  is  taken  to  the  affidavit  of  caption  of  the 
recognisance,  which  I  dispose  of  by  the  remarks  already  made. 

A  like  objection  is  urged  to  a  long  affidavit  of  Bland,  the  relator^ 
which  I  may  dispose  of  by  remarking  that  this  case  does  no^ 
require  it,  and  it  may  be  dispensed  with. 

The  form  of  the  fiat  of  Draper,  C.  J.,  is  also  objected  to,  but,  I 
think,  without  foundation. 

I  have  great  doubts  whether  such  mere  formal  objections  can  be 
urged  after  appearance.  The  better  course  would  seem  to  be  to 
move  to  set  aude  the  writ  for  irregularity.  The  remarks  of  C.  J. 
Draper,  in  Reg.  ex  rel.  Sutton  v.  Jaekeon,  2  U.  C.  Chamber  Report, 
26,  encourage  this  view.  Substantial  defects,  such  as  want  of 
interest  in  the  relator,  &c.,  stand  on  a  wholly  different  footing. 
The  rule  of  court  16,  as  to  irregularities  and  defects,  is  also  worthy 
of  note. 

I  do  not  feel  it  necessary  to  pursue  the  enquiry  into  the  disputed 
facts  of  this  case.    All  that  is  necessary  to  enable  me  to  form  my . 
opinion  may  be  gathered  from  the  affidavits  of  the  defendant  and 
Brougham. 

I  do  not  feel  Called  upon  to  pronounce  any  positive  opinion  as 
to  the  liability  of  defendant  to  refiind  the  disputed  per  centasees 
to  the  council,  nor  of  the  latter  to  return  the  amount  for  1652 
and  1858,  paid  by  defendant  under  protest.  I  understand  that 
the  municipal  law,  as  now  settled,  provides  no  appeal  from  any 
decision  in  this  election. 

If  it  were  necessary  for  me  to  decide  on  the  rights  of  the  par- 
ties, a  Tcry  unsatisfactory  result  might  be  arrived  at.  I  might 
determine  that  no  claim  existed  against  either  party  at  the  suit  of 
the  other.  A  court  of  law  might  take  an  opposite  view.  The  law 
does  not,  I  think,  tend  towards  such  a  result 

If  I  feel  called  on  to  declare  that  the  defendant  comes  within 
the  clause  in  the  act  disqualifying  any  person  from  being  a  mem- 
ber who  has  a  contract  with  the  council.  I  do  not  consider  myself 
as  pronouncing  judgment  in  favor  of  either  of  the  disputants.  I 
am  to  see  that  there  is  a  claim  in  good  faith  subsisting,  a  matter 
of  « contract"  really  to  be  settied  between  the  parties.  If  it 
appeared  to  be  a  matter  too  clear  for  donbt,  or  that  it  was  raised 
in  bad  faith,  I,  of  course,  would  not  hesitete  to  adjudge  it 

I  assume  the  legislature  designed  to  preveut  a  person  toking  his 
seat  in  a  deliberative  body,  whosa  first  act  might  be  to  decide 
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whether  that  body  should  or  shoald  not  proeeed  to  onforco  a  olalm 
eonsidefod  to  exist  agninst  that  person,  or  whothar  it  should 
reftind  or  pay  to  that  person  a  sam  of  moaej  whiob  he  has  paid 
jast  before  his  eleotion  under  pretest^  and  rsserring  his  legal 
rights  to  reooTer  it  baok. 

The  faets  here  are  very  simple :  At  the  last  meeting  of  the  old 
cooncil  (it  matters  little,  I  think,  in  irhioh  of  the  two  tayems  It  was 
pleased  to  assemble)  it  was  resolved  to  take  legal  measures  to 
recoTOr  back  all  the  unpaid  per  centages  fh>m  the  defendant,  who 
had  been  their  treasurer  for  years,  until  dismissed  three  months 
before  the  eleotion  on  disputes  connected  with  this  and  other  mat- 
ters. The  defendant,  in  the  same  month  of  December  last,  had 
paid  a  part  of  these  per  oentages  to  the  oounoil,  stating  that  he 
did  so  under  protest,  and  (in  his  own  words)  **  reserTing  to  my- 
self the  right  of  recoToring  the  same,  subject  to  a  oompetent 
Court  of  Law.** 

And  further,  to  shew  the  state  of  this  matter,  he  swears,  in 
answer  to  an  affidavit  charging  him  with  admitting  liability  and 
promising  to  par,  <*  the  only  effect  of  such  oonversation,  and  that 
**  intended  by  it,  was,  that  if  by  law  and  by  a  resolution  of  the 
"'  said  council  I  was  obliged  to  pay  over  the  said  per  oentage,  I 
should  not  deny  that  I  ever  admitted  any  legal  obligation  in  ma 
to  pay  over,  Ac.  Ac.  Ao.'* 

As  a  member  of  the  new  oouneil  he  will  be  called  upon,  as  one 
of  the  five,  to  deoide  whether  an  aetion  is  to  be  prosecuted  sgainst 
himself  on  the  one  band,  and  whether  the  council  shall  or  shall 
not  refund  to  him  the  sum  pud  under  protest  on  the  other. 

I  do  not  pay  much  attention  to  the  charge  on  one  side  or  denial 
on  the  other,  that  defendant's  motive,  in  becoming  a  member  of 
the  council,  was  to  Influenoe  the  decision  of  this  very  matter  in  his 
favor. 

The  defendant  pats  himself  in  this  dilemma.  He  insists  that 
the  council  have  no  claim  whatever  upon  htm  as  to  %h—  p^r 
centages,  but  he  pays  a  portion  of  them  under  protest,  insisting 
on  his  right  to  recover  back. 

The  term  used  by  the  legislature :  "  having  an  interest  in  any 
contract  by  or  on  behalf  of  the  oorporation,**  is,  although  peculiar, 
wide  enough,  in  my  judgment,  in  the  letter,  and  oertainly  in  the 
spirit,  to  embrace  such  a  case  as  the  present  Under  his  bond  as 
treasurer,  or  as  treasurer  without  bond,  he,  of  eonrse,  was  a  con- 
traetor  with  the  coancil,  and  although  he  no  longer  holds  the 
office,  these  disputes  arise  from  matters  oonneoted  with  his  admin- 
IstraUon  of  that  office. 

The  whole  dispute  here  is  on  a  matter  of  contract,  in  the  legal 
sense  of  the  term — the  remnneration  for  servioes,  the  retention  by 
one  party  of  money  claimed  by  the  other,  the  due  performance  of 
the  office  of  treasurer  by  the  defendant,  Ac.,  Ac.  It  mi^  be  that 
.  the  respective  claims  are  quite  apart  from  the  bond  given  by  the 
defendut 

I  repeat  that  I  do  not  form  my  conclusion  from  any  strong  view 
of  the  ultimate  legal  issue  of  this  dispute.  It  is  suffioint  for  me 
to  see  that  tiiere  is  a  real  money  dispute  in  a  matter  of  contract 
in  which  the  parties  appear  to  be  at  issue.  I  do  not  see  how  the 
defendant  can  legally  sit  in  a  oounoil  of  five  to  determine  how  this 
dispute  is  to  be  deoided.  It  may  cease  to  be  a  dispute  at  any  time 
by  the  joint  action  of  the  parties,  but  at  the  date  of  the  election, 
as  far  as  I  oan  judge,  it  had  a  real  existence. 

The  amount  in  dispute  is  not  large,  but  the  principle  involved 
is  one  of  high  importance  to  the  honest  administration  of  our 
Municipal  system,  which  has  been  justly  termed  the  sohool  in 
which  our  fellow  subjeets  in  all  parts  of  the  world  are  trained  to 
the  due  understanding,  praotice,  and  appreciation,  of  the  Eepre- 
sentative  lasUtutions  of  a  broader  range,  and  of  a  permanent 
authority. 

I  am  of  opinion  that  a  writ  should  issue  deolaring  that  the  de- 
fendant was  disqualified,  that  then  be  a  new  election  for  the 
office,  and  that  defendant  do  pay  the  relator's  costs,  as  I  do  not 
think,  under  the  oircnmstanees,  that  lie  ought  to  have  been  a  oan- 
didate. 

Mo  case  is,  I  think,  made  ont  for  seating  the  relator. 

Order  for  a  writ  for  a  New  ElectioB  with  oesta. 
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ToWvstin>  ▼.  TowireiKn. 


jngrlO* 


Employment  of  tnut  monwt  in  irade-^^iabUi^  tf  tnuUm  mndtr  m 
tnU — Entriet  in  ^eeounU — ArticU$  t^  partMrship — ^iiecoaa^ — 
Compound  interett, 

A  representation  which  admits  of  being  made  good  by  the  maker 
of  it  will  be  binding  upon  him.  Thereforoi  an  eotvy  in  an  account 
by  trustees  under  a  will  crediting  a  legatee  with  the  amount  of  her 
legacy  is  binding  on  them  when  it  is  made  knowingly,  and  there  is 
nothing  to  show  that  it  is  done  in  error.  If  trustees  under  a  will 
use  for  the  purpeee  of  their  own  trade,  trusts  moneys  which  ao- 
oording  to  the  will  ought  to  have  been  etherwias  invested,  in  a 
decree  against  them  directing  an  aoeoont,  oompouod  inlareatwiU 
be  charged. 

In  a  case  where,  according  to  the  deed  of  partnership,  a  data 
had  been  fixed  for  payment  of  the  ahare  of  a  dessased  partner,  an 
account  was  dirsoted  against  the  surviving  partoers»  who  were 
alee  executors  and  trustees  of  the  deceased  partner  and  had  im- 
properly retained  in  the  partnership  the  share  of  the  deeeased 
partner,  and  aooonnts  in  aceordaaoe  with  the  deed  of  partnerahip 
were  directed  up  to  the  date  fixed  by  the  partnership  deed. 


V.  C.  K. 


Falcki  v.  Geat  n  al. 


Mnf2. 


J^foei/Uptr/ormomee — ChatteU^Inadifftaqf-^Auctian — JmriMiietkm. 

A  Court  of  Equity  will  decree  specific  performance  of  a  eontrnet 
to  purchase  a  chattel  which  is  of  a  peculiar  and  unique  kind. 

Where  a  purchaser  of  a  chattel  which  is  ef  a  unique  kind,  witk 
the  worth  of  which  he  is  well  aoqnalnted,  stands  by  and  permits  it 
to  be  set  down  at  one  filtli  of  if  rmA  vftlae,  knowing  the  igno- 
ranee  of  the  vendor  and  valuer,  and  alter  eentraet  signed  by  thm 
vendor,  files  a  bill  for  specifio  performance  of  sunk  ooatraet»  the 
Court  will  not  decree  speoifie  perfonaanoa. 

Although  in  the  eaae  of  a  contract  to  purchase  a  peonliar  ehatlel 
this  Court  will  under  peculiar  oircumstances,  of  fk«ndulenl  advan- 
tage taken  by  the  pnrehaser,  reftee  epeeiAe  petfensanoe,  it  will 
not  set  aside  tlie  contmet  oa  a  hili  filed  witk  that  wHimt  by  tke 
Tender. 

Where  a  party  sells  by  auction  the  Court  will  aot  reUert  en  the 
ground  of  inadequacy  of  price. 


V.  C.  K. 

In  bb  Thb  H.  C.  and  O.  Lltb  Assubabob  Cokpabt,  bx  pabtv 

Db.  Woolaston. 

Murq)re9entatian — Forfiilurt. 

Misrepresentations  made  by  a  Erector  or  secretary  of  a  j<dBt 
stock  company,  with  reference  te  expected  profits  or  die  appoittt-> 
ment  to  a  particular  office  whereby  a  party  is  Induced  to  taka 
shares  are  no^  representaUons  of  the  company. 

Where  by  the  deed  of  settlement  of  a  joint  stock  company  it  Is 
provided  that  upon  non-pi^ment  of  calls  on  a  certain  notice  and 
after  a  certain  time,  the  directors  mi^  declare  shares  forfeited, 
such  shares  are  not  forfoited  by  mere  non-compliance  with  the 
notice,  bat  there  must  be  a  declaration  of  the  directors  to  that 
effect 


V.  C.  K. 


BogBBS  T.  BOOBBS. 

special  ea»e — Comtruction — Contingeney. 


/mm  8. 


A  testator  gives  all  his  real  and  personal  estate  and  effects  to 
his  three  daughters,  H,  J  and  8.,  share  and  shars  alike,  and  in  ease 
either  of  them  dying,  to  be  equally  divided  between  the  children 
of  the  deceased,  if  any ;  but  in  case  there  shall  be  no  children  to 
claim  thmr  mother's  share,  then  that  share  to  be  divided  equally 
between  bis  two  surviving  daughters,  their  executors,  admlnistraF- 
tors  and  assigns,  absolutely  for  ever. 

Eddf  that  the  daughters  took  a  fse  Simple  as  tenants  in  oonunoft. 
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M.  K.  Jacquit  ▼.  Jacquvt.  Jvom,  15. 

If^ — Trvat  for  payment  of  debts — Practice — Adjourned  tummom. 

Testator  directed  that  his  executors  should  dispose  of  C  estate, 
and  that  their  receipts  should  be  a  discharge  to  the  purchaser, 
the  moDies  arlsiDg  fkrom  the  sale  thereof,  to  be  applied  to  the  llqui- 
diUion  of  his  debta  and  the  otrerplna  to  fall  into  his  residue. 

Held,  that  a  trust  for  payment  of  debts  was  thereby  created. 


M.  R. 


June!. 


Bbomlst  t.  Smith,  Shitr  t.  Bkohlit,   Boustid  v.  Bboklbt. 

Expectant  heir — Setting  aeide  transaetiont — Costs, 

The  rule*  that  the  burden  of  proving  the  fairness  of  a  dealing 
with  an  expectant  heir  lies  on  the  person  so  dealing,  held  appli- 
cable to  a  case  where  the  dealing  was  not  a  sale,  but  a  charge, 
where  the  heir  was  of  mature  age,  and  ftilly  understood  the  nature 
of  the  transaction,  and  had  himself  been  guilty  of  misrepresen- 
tations in  the  matter,  which,  howervr,  did  not  appear  to  have  been 
relied  on.  Limits  of  the  rule  that  a  bill  charging  fraud  which  is 
not  proved,  must  be  dismissed  with  costs,  discussed. 

Decree  made  in  favor  of  the  heir,  without  costs,  and  so  much  of 
the  bill  as  charged  conspiracy  dismissed  with  costs. 


V.C.Tf. 


Campbill  t.  BiAuroT. 


May  80. 


JXmicU-^  Will-^Exeeutor^-^Ua. 

Te  a  bill  by  a  legatee  against  the  executor  who  has  proved  the 
will  in  England  it  Is  a  valhl  plea  that  the  testator  was  domiciled 
in  a  foreign  ooantry,  and  that  by  the  laws  of  that  country  the 
dispositions  oontained  in  the  will  are  void  ;  the  grant  of  probate 
being  conclusive  as  to  the  validity  of  the  instrument,  qma  wUl, 
but  net  as  to  the  Talidity  of  its  oontents. 


June,  16. 
of 


V.  C.  If,  BuiaNAN  V.  Waxk*b. 

Ayretmsni-'Oaftyiny  am  husmms  wtlAtii  oertmn 

measuHny 

JJadw  tm  agresBMat  not  to  carry  oa  bsslaeBS  within  Mven 
aHm  d  a  eerfeaSaplaoe,  the  diatanoe  must  bemeaauved  in  aslraight 
Hne  upon  a  horiioatal  plane,  and  not  by  the  naaMst  praetiei^le 
mode  of  access. 


V.  C.  W 


May,  80. 


Scott  v.  Millkb. 
WitnesSf^PrivHeye, 

A  defendant  claiming  to  be  privileged  from  giving  the  discovery 
required  by  the  answer,  must  swear  positively  to  his  belief  that 
his  answer  would  or  might  tend  to  subject  him  to  penalties. 

Upon  exceptiona  to  answer  the  Coort  had  held,  that  the  defend- 
ant (a  solicitor)  could  not  protect  himself  from  answering  in  respect 
of  an  agreement  sought  to  be  enforced  by  the  bill,  on  the  ground 
that  he  would  be  thereby  subjecting  himself  to  penalltiea  under  6 
and  7  Yic,  o.  78,  the  agreement  as  stated  in  the  bill  being  perfsetly 
innocent. 

In  his  further  answer,  the  defendant  ''submitted"  that  he  was 
not  bound  to  give  the  discovery  sought,  because  it  "  would  or 
might  show  or  tend  to  show,**  that,  under  6  &  7  Vic,  c.  78,  he  was 
liable  to  be  struck  off  the  roll. 

Meld,  that  this  further  answer  was  insufficient,  the  defendant  not 
having  pledged  his  belief  that  his  answer  in  respect  of  the  agree- 
nent»  which  had  been  held  to  be  innocent,  would  criminate 
him. 


COMMON  LAW. 


Q.  B.  Pooii  V.  Ksorr.  May  81. 

PubUe  company^IAahtHty  of  executor  of  deceased  shareholder. 

Where  the  Act  of  Parliament  which  constituted  a  public  company, 
provided  that  the  shareholders  should  continue  liable  for  the  debts 
of  the  company,  as  they  would  have  been  if  the  Company  had  not 
been  Incorporated ;  and  that,  if  execution  oould  not  be  obtained 


sgainst  the  property  and  effects  of  the  Company,  there  execution 
might  be  issued  against  the  person,  property  and  effects  of  any 
shareholder,  or  any  former  shareholder  who  was  such  at  the  time 
of  the  obligation  being  incurred  or  being  still  in  existence. 

Bdd,  that  this  did  not  admit  of  execution  being  issued  against 
the  executor  of  a  shareholder  whe  had  died  before  the  judgment 
and  had  been  recovered  against  the  company,  but  who  was  a 
shareholder  when  the  obliption  was  created,  and  continued  to  ha 
so,  up  to  the  time  of  his  death. 

Q.  B.  MiLUK  T.  Mynr  avd  ormss.  June  2. 

Common  Law  Procedure  Act  1854,  see.  61 — Attachment  ofdt^s. 

If  a  judgment  be  recovered  against  three,  the  debts  owing  and 
accruiog  to  two  of  the  judgment  debtors,  out  of  the  three  may  be 
attached  to  answer  the  judgment  debt ;  the  proceeding  under  sec. 
61  of  17  ft  18  vie.  c.  125,  being  analogeoos  to  ezeention  by  fieri 
facias. 


EX.  C. 


BoBB&Ts  T.  Butt. 


May,  18. 


Co9PUsni^GamdilMenpreeeiemt^^Aeeiyneneni  of  btsaehee^-^ 

Consintetion. 


Plakit&ff  eovanaiilsd  asaoog  other  things  **  forthwith'*  to  procure 
a  vessel  and  stew  a  eable  on  board  at  a  certain  wbarf,  and  to  have 
her  ready  for  sea  before  the  16th  July,  and  defmdant  covenanted  to 
provide  the  cable,  and  to  pay  plaintiff  iS6,000  by  instalments  of 
£1,000  seven  days  after  the  arrival  of  the  vessel  at  the  wharf,  and 
the  other  instalments  at  other  times  with  other  covenants,  and  it 
was  mutually  agreed  that  each  party  should  within  ten  days  of 
the  execution  of  the  agreemeat,  give  and  execute  to  the  other  a 
bond  with  two  sureties  in  the  sum  of  £6,000  for  the  due  perform- 
ance of  the  covenants  on  his  part. 

m  an  action  on  this  agreement  the  breach  assigned  being  the 
non-providiog  of  the  cable  by  the  defendant,  &c. 

Meld,  affirmittg  the  judgment  of  the  Common  Pleas  that  the  giv- 
ing of  the  bond  was  a  oenditton  precedent  to  plaintiff's  right  to 
eue  upon  the  contract. 

A  breach  wan  thus  expressed,  alter  etateg  that  plaintiff  was 
ready  and  willing  to  stow  the  cable  above  mentioned,  but  before 
the  time  arrived  for  so  doing  acoording  to  the  terms  of  the  aatd 
contract  tha  defendant  refused  to  perform  the  sud  contract, 
on  his  part  and  dispensed  with  the  said  vessel  being  brought 
alongside  the  said  wharf.  The  plaintiff  then  averred  general  per« 
formance  of  all  conditions  precedent,  after  which  he  said  '*  yet 
th<)  defendant  did  not  nor  would  stow,"  &c. 

Meltl,  that  in  a  declaration  so  worded  the  real  breach  followed 
the  word  **  yet,"  and  that  the  words  preceding  did  not  set  up  as  a 
breach,  the  dispensation  by  the  defendant  of  plainttff^s  performance 
of  condition  precedent,  but  was  only  intended  as  inductive  to  the 
real  breach  following  the  word  "yet." 


HiOKiB  T.  RovAOOiiAniB.  May  11. 

Bhip — T^al  loss-^BenefU  of  freight  earned  by  forwarding  cargo  m 

other  ship. 

The  under  writers  of  a  policy  on  a  ship  for  a  certain  Toyage  are 
not  entitled  to  any  deduction  In  respect  of  freight  earned  by  for- 
warding the  cargo  in  another  ship  after  a  total  l^ss  of  the  ship  in- 
sured, in  course  of  the  voyage. 


EX.  BsTTS  V.  BuBOH.  May  11. 

Damages — Penally  or  liquidated  damagee-'-'Sum  stipulated  to  be 
paid  on  breach  of  agreement — Agreement  to  purchase  furniture  at  m 
veUuation, 

By  an  agreement  for  the  purchase  of  furniture  and  stodc  in  trade 
according  to  a  valuation,  it  was  proYided  that  the  goods  should  be 
valued  and  possession  given  on  or  before  tbe  18th  October  1868, 
and  in  the  event  of  either  of  the  parties  not  complying  with  every 
particular  set  forth  in  the  agreement  he  should  forfeit  and  pay  the 
sum  of  £60  and  all  expenses  attending  the  same. 

Meld,  that  the  £60  was  in  the  nature  of  a  penalty  and  was  not 
recoverable  as  liquidated  damages  upon  breach  of  the  agreement 
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Junt  28. 


Rbmnaht  t.  Hood. 

SettUmenl — Consiruetio^'—  Veiling. 

By  a  Bettlement  a  sum  of  £2,000  was  charged  pursaant  to  a 
power  ia  a  will  on  real  estate,  for  the  portions  of  younger  children 
— to  be  raised  and  leTied  within  three  calendar  months  after  the 
deoease  of  the  settlor  (the  tenant  for  life  under  the  settlement) 
and  to  be  paid,  and  payable  in  manner  following.  Tit : — If  only 
one  younger  child,  for  the  portion  of  that  one ;  and  of  two  or  more 
to  be  diTided  equally. 

HBld^  that  a  younger  child  who  attained  twenty-one,  and  died 
in  her  father's  lifetime,  was  entitled  to  a  share. 


REVIEW. 


ESSAI    8UR   LIS   LtTTRBB   DB  ChaNGI   BT   LBS  BILLBT8   PbOVIS- 

80IRBS.    ParD^sir^  Giroard.    Montreal:  Impriiii6  et  pabli6 
par  John  Loyell,  Rue  St  Nieolas,  1860. 

This  treatise  on  the  Law  of  Bills  of  Exchange  and  Promis- 
sory  Notes  evinces  mach  industry,  and  ia  both  well  arranged 
and  well  written.  It  reviews  the  law  of  France,  England  and 
the  United  States,  on  the  very  important  aubjeot  upon  which 
it  treats,  and  carefully  points  out  the  difference  between  the 
law  of  Lower  Canada  and  of  these  ooontriee.  Reference  ia 
alao  made  to  many  decisions  of  the  oourta  both  in  Upper  and 
Lower  Canada,  and  to  our  Statute  Law  aa  to  Bills  and  Notes. 
The  work  is  creditable  both  to  editor  and  to  publisher,  and  if 
translated  might  f eoeive  some  patronage  from  the  profession 
in  Upper  Canada. 

Blackwood.    American  Edition.    Leonard,  6ooU  h  Co..  New 
York. 

We  have  to  acknowledge  the  receipt  from  the  publishers  of 
the  January  numher.  In  it  there  is  the  oommencement  of  a 
remarkable  poem  headed  St  Stephens.  In  this  poem  it  is 
intended  to  give  suooinot  sketches  of  our  principal  Parliamen- 
tary orators,  commencing  with  the  origin  of  Parliamentary 
oratory  (in  the  civil  wars),  and  closing  with  the  late  Sir 
Robert  Feel.  An  article  in  the  same  number,  intitled  The 
Public  Service,  shews  how  much  of  late  has  been  said  and 
how  little  done  with  regard  to  administrative  reform.  The 
number  is  as  usual  not  only  a  readable  but  interesting  one. 


Tbb  Eclectic  Maoazinb.    New  York :  W.  H.  Bidwell,  No.  5 
Beekman  Street. 

The  letter-press  of  the  Febmary  number  is  rich  and  instruc- 
tive. There  are  selections  in  it  from  no  less  than  twelve 
leadio|;  periodicals.  The  number  opens  with  two  beautiful 
portraite, — that  of  Queen  Victoria  and  the  great  Duke,  now 
gathered  to  his  fathers.  We  can,  with  regard  to  the  BclecUe, 
endorse  the  statement  of  its  proprietor,  that  "  It  is  not  parti- 
san, not  political,  not  sectional,  but  a  large  gathering  of  cream 
and  honey  from  all  the  fields  and  flowers  of  the  English 
periodicals.'' 

Thb  WzsTiciirsTBB.   American  Edition.   New  York:  Leonard, 
Scott  &  Co. 

The  number  for  the  quarter  endine  Jannar^r  last,  just 
received,  contains  some  very  able  articles,  of  which  that  on 
"Qovernment  Contracts"  is  one,  appears  in  this  number. 
Favouritism,  jobbery,  red-tapeism,  negligence,  corruption,  and 
all  the  incidents  of  a  government  contract,  are  held  up  to 
public  abhorrence,  but  only  to  be  followed  by  tho  first  person 
who  has  the  good  luck  in  a  worldly  point  of  view  to  become  a 
pet  government  contractor.  The  article  on  Christian  Revivals 
abound  wifth  many  facts  of  interest,  and  so  does  that  on  the 
Realities  of  Paris.  An  article  on  social  organism  is  very 
learned  and  instructive.    The  number  is  a  good  one. 


Tbb  Law  or  Fairs  akd  Markbts.  By  Frederic  Stewart 
MacGaohen,  Esq.,  of  the  Inner  Temple,  Barrister  at  Iaw. 
London :  James  Cornish,  297  High  Holborn.  Prioe,  One 
Shilling  sterling. 

Within  sixteen  pegM  we  have  here  oondensed  the  law  as  to 
fairs  and  markets.  The  author  as  dirided  bis  work  into  three 
parts:-* 

1.  The  Rights  and  Duties  of  owners  at  Fairs. 

2.  The  Tolls  to  be  Uken. 

3.  The  Qenerai  Regulations  as  to  Fairs,  fte^  inoladiBg  the 
law  of  market  overt,  and  of  the  restitution  of  stolen  goods. 

The  book  is  the  onlv  one  on  the  sulject  of  which  it  treato, 
and  is  written  in  the  form  of  a  diabgue,  oondensed  in  plain 
and  popular  language. 

Not  less  than  150  cases,  early  and  nsodem,  are  nolioed  in 
this  unique  and  useful  pablieation.  It  is  evidently  a  model 
law  book,  as  cheap  as  it  is  nsef uL 


Thb  Law  Maoazinb  and  Law  Rbtibw.    London:   Butter- 
worths,  7  Fleet  Street 

The  number  of  this  welcome  quarterly  for  February  is 
received.  It  opens  with  a  well  written  article  on  the  Temple 
Church,  an  edifice  which  the  writer  hereof  had  the  good  fortune 
to  visit.  Though  quite  aware  of  iu  anUqntty,  and  fully  alive 
to  its  beauty,  we  were  ignorant- till  now  that  in  the  eoorse  of 
a  few  years  not  less  than  £80,000  sterling  were  spent  in  ita 
repairs.  The  Church  is  small  but  really  a  gem.  No  lawyer 
thinks  of  visiting  London  without  seeing  the  Temple  Church, 
hearing  its  famous  choral  servioe,  and  seeing  the  '*  lions''  who 
frequent  it  On  the  Sunday  that  we  attenaed  divine  servioe 
cbere  we  eat  faeo  U>  faoe  to  that  veteran  law  reformer  and 
world  renowned  statesman.  Lord  Brougham,  and  felt  anased 
that  an  intellect  so  mighty  was  encased  in  a  body  so  oommon- 
place.  There  he  sat,  or  rather  tried  to  sit,  but  uneasy  he 
twitched  from  side  to  side,  as  his  head  did  from  shoulder  to 
shoulder,  in  an  apparent  state  of  mental  ezeitemea.  This, 
however,  was  the  manner  of  the  man  and  not  the  ezoitement 
of  Uie  mind.  None  more  oool,  more  eolleoted,  than  this  great 
lawyer,  jurist,  statesman  and  orator. 

Other  papers  in  the  number  before  us,  sueh  as  that  on 
Blasphemy, — Brawling, — Justice  and  Justices, — ^The  Juris- 
diction and  Practice  of  the  Admiralty  Courts, — Criminal  Law 
of  France — Corporation  Magistrates,  will  equally  interest, 
amuse  and  instruct  the  reader. 


APPOINTMENTS  TO  OFFICE,  AC. 


OORONBHS. 

JOHN  B.  KANB  and  OBOBOB  MURRAY,  XniilrM,  Aswdate  Owwn,  Oovntj 
of  Bn«z.--(GttMtt«d  lOth  JaniMiy,  1800.) 

JAMBS  WRIGHT,  EmioIiv,  M-D^  AtMcfeU  Oorooar,  Unttad  OMUtlM  of  Nortfa. 
wnberland  and  Durliaai.— (Gaaettud  19th  Jarnurj,  18S0,) 

WHBBLBR  P.  CORNWALL,  Baqain»  AaM>riaU  Oorooar,  County  of  tma^ 
(OaaoUwl  »th  Javoarj,  IMO.) 

CLBRK  or  THB  PBAGE. 

DAVID  PATTBB,  Brqulro,  to  ho  Clerk  of  tho  Pmm  in  aad  for  the  Untied  Oodb- 
tiea  of  Prwpott  and  llaiMU,  in  the  room  and  ataad  of  D.  MoDOMAjJ)^  Mtq^ 
deeeaeed.— (QaMtted  19lh  Januarj,  1860.) 

N0TARIB8  PUBLIC. 

THOMAS  CHISHOLM  LIVINGSTON,  of  Chatham,  E«i«>n^  to  he  Notary  PnhUe 
In  Upper  Ouiada.— {Gaietted  10th  January,  186U.) 

DARNLBT  F.  STBVBN8,  of  the  City  of  Ttoronfeo.  Baqniie,  Attomry-at-Iaw,  to  he 
Notary  PnhUc  In  Upper  Quiada.--<Qaaettod  28th  J^nnary,  1800.) 


TO    CORRESPONDENTS. 

A  DmnoN  Count  Cuax ;  A  Ditibioh  Count  Cuak;  and  A.  Buinowss.— Under 
"DlTbionCoarta.*' 

VstitAS^-The  gieater  the  truth  tho  greater  the  UheL     Cannot  tnaert  yoor 
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DIARY   FOR  MARCH. 

— >**i«l  ■    '         ■•      ■  ^.      I   I  ■     I  ■  .1   .      I  I  I,  I         .  .■      '.1^     „    n    rl'.M.    > 

1   -n— j-Llj  /Blttlocf  of  Omr  and  Appeal  begtxu    LmI  di^  fiw  letm  of 

1.  ZMrmj.^«  I    CWIectcw'i  Kolto  wImm  Utaiettended  bj  MunrdiK  Coiindl. 

4.  aOJIDAT  »....  9»i  amdtt^  m  i>itf.  [day  for  aot  of  Trtal  Co.  Ot. 

5.  Moodty Lut  day  Ibr  ndtlee  of  Sx.  Ch.  BratifcfbRl  and  Kingnton.     Last 

6b  Tnacdav..*....^  Oum*  ]Sx.T«rBi,  Londoa  and  BeUevtUe^  ooauMOOM. 

11:  SUNDAY . —  8n<  Simiay  inLad, 

12.  Moodidr.~M^.  iMt  day  for  aoClce  Oh.  Ss.  Torm.  HavOtoo  mid  iRxk^lBi.' 

13.  TuawAiy ........  Ijtft  day  for  Benr.of  writ  for  Toronto  Bprlax  Assises.    Quarter 

18.  SUNDAY.......  41*  Amdiiy  in  Lent     [8m.  and  Qo.  Court  Biltlnffi  in  eaoh  Co. 

19.  Monday Last  day  liir  qoL  of  Ex.  Ch  for  Barrio  and  Ottawa. 

90«  T— iday  .^.....  Chan.  Its.  Taroi.  Braatford  and  Klssatori*  ooouatoMMM.' 
S.  fri<lay Last  day  for  declar.  fur  Toronto  Sprioff  Aaslws. 

Sft.  S9N0AY..«.^  6M  SmmdaffinUmL 

98b  Moniay ... .....  Last  day  ftr  not.  of  Ex.  Oban.  Oodsdch  and  Oomwall. 

S7.  tviri ay  .....^  Oten.  u.  Vsrm*  HmiHan  and  BroektlHs^  taBUOBaetm, 

Si.  Satoxday .......  Last  day  Ibr  notlee  of  Trial  Sir  Toronto  Spring  Assizes. 


IMPORTANT  BUSINESS  NOTIOB. 

JUomqfM,  BtnittJhr  otUtMmi  mtd  thatiml9A  jprompiremMeuieiiothtmmai 
«a««oostff. 

ssMcA  oTf  wry  Aaavy. 
JWwa  thai  iks^m^liitn  ^Jlit^httrmA  U  to  pengmgy  adwated,  U  ^tmOd  natU  va^ 

laibcral  jiqipor^  intUad  pf  oBowing  thmudveM  to  be  nisei  ftr  their  tubicr^pUimt. 


TO  OOEBESPONDBNTS— Ai  kutptge. 


S|re  iipr  Sattak  la(0  ^znxul 
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ROM.  I860. 


£REATUM. 
In  our  report  of  Boner  v.  Garrolty  in  ibe  hst  nnmber  of 
the  Xaw  Jtmmaitj  il  is  stated  that  Biobards^  J.^  dissented 
ftom  tbe  judgment  «f  the  Oonrt.  We  are  informed  tbat 
this  is  an  error,  as  the  judgment  pronounced  was  nnani- 
mOQS.  Oar  readers  therefore  will  please  make  the  neoes- 
sssy  eorreotion. 


RETURNS  OP  CONVICTIONS  TO  QUARTER  SESSIONS. 


Tlie  ofice  of  Justice  of  the  Peace  is  not  free  from  respon- 
BiUIity,  and  yet  there  is  one  duty  which,  of  all  others, 
appears  to  be  yery  generally  neglected.  It  is  the  duty  which 
the  hw  imposes  upon  every  Justice  of  the  Peace  to  make 
returns  of  conYictions  had  before  him,  in  the  manner  pre^ 
scribed  by  statute. 

Ta  the  nature  of  this  duty  and  the  penalty  for  neglect  of 
it  we  propose  in  this  number  to  direct  attention. 

Extensive  powers  are  entrusted  to  Justices  of  the  Peace, 
ioeluding  the  power  in  given  cases  to  fine  and  imprison. 
This  power  is  one  which,  if  not  placed  under  check,  may 
beiibused  in  many  ways.  If  abused  to  the  detriment  of 
the  libertjf  of  the  subject,  the  subject  has  biff  remedy  for 
damages.    But  at  the  fines  to  be  imposed  do  not  belong  to 


the  convicting  justice,  if  not  called  upon  to  give  an  account 
of  them  there  may  be  an  abuse  of  niuch  magnitude^  thougV' 
no  particular  individual  suffer  wrong  thereby.  Th(9^  suf- 
ferer weuld  be  the  Crown— tbeguatdilAi' of  A^pUbKe— 
wUeb  would  be  dnfrauded  if  fines  were  ittfptopeily  wldi- 
held. 

The  office  of  Justice  of  the  Peace  is  not  to  bd  deeins^ 
one  of  profit.  NoMiing  would  be  mort  revolting  to  every 
principle  of  Britbh  justice  than  that  magistrates  sbimhi 
make  a  livelthood  out  of  fines  imposed  in  the  disobarge  of 
official  duty.  Were  thb  allowed,  the  frailty  of  h^man 
nature  might  lead  the  justice  to  impose  a  fine  not  so  much 
in  proportion  to  ihe  wrong  dommitted  as  in  pr^xnibn  to 
his  own  actual  wants  or  sordid  craving  for  gain.  Thus  the 
liberty  of  the  subject  would  be  at  the  mercy  of  avarice,  and 
the  administraUoiL  of  justice  would  become  asuljeot  of 
scorn. 

TheLegislatme  hasdeemed  it  prudent  to  provide  certain 
diecks  as  preventives  of  these  abuses. 

On  27th  August,  1841,  an  act  was  passed,  reciting  that 
for  the  more  effectual  recovery  and  application  of  penalties, 
fines  and  damages,  imposed  by  Justices  of  the  Peace 
acoording  to  law,  it  is  necessary  and  ezpedieikt  that  such 
justices  shidl,  together  with  the  convictions,  make  a  due 
return  thereof  to  the  Genersl  Quarter  Sesnons  of  the  Peace 
of  the  district  in  which  sueh  penaltieS|  fines^and  dami^es,  • 
have  aocrued.  (4  &  5  Vie.  cap,  12.) 

In  the  case  of  a  conviction,  it  is  very  doubtful  wheilieiE^ 
a  return  of  the  conviction  itself,  without  the  formal  return 
of  the  particulars  rendered  necessary  by  the  statute,  is 
sufficient.  In  JCeffy  q.  U  v.  Cbtoait^  18  U.  0.  Q.  B.  104, 
hereafler  noticed,  which  was  the  case  of  a  conviction  by  a 
single  justice,  tiie  Chief  Justice  of  Upper  Canada  made, 
some  obeervations  that  appear  to  iaror  the  affirmative  of 
this  prtqposition;  while  in  Murphy  q.  t  v.  Sarv^^  decided 
during  last  term  in  the  Court  of  Common  Plea^  but  not 
yet  reported,  the  Chief  Justice  of  the  Common  Pleas  ex-> 
pressed  an  advise  opinion— -at  all  events  as  regards  the 
case  of  a  conviction  by  twoormore  justices,  which  was  the 
case  then  before  the  court 

The  only  safe  course  for  a  justioe  to  adopt  is  in  the 
words  of  the  preamble  of  4  &  5  Yic»  cap..  12,  **  together 
with  the  oonvietien,  to  make  a  due  return  ihereo^  &c/' 

The  act  now  regulating  tiie  jretums  is  ohapter  124  of 
the  Consolidated  Statutes  oi  Jpper  Canada. 

By  section  1,  it  is  provided  ^<  That  every  Justice  of  the  - 
Peace,  before  whom  any  trial  or  hearing  is  had  under  any 
law  giving  jurisdiction  in  the  premises,  and  who  convicts 
or  imposes  any  fine,  forfeiture,  penalty,  or  damages,  upon 
the  defendant,  shall  make  a  return  thereof  in  writing  under 
his  hand  to  the  nexl  ensuing  General  Quarter  Sessions  of 
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the  Feacs  foi;  the  ccmntj  ia  which  rach  oonvioUon  takes 
plftoe,  uid  of  the  receipt  uid  app2ica<Mn  of  the  monejB 
netivei  fiom  the  defendtiiL" 

B7  the  Mine  Hction  it  is  pivmded,  "That  if  the  oonvictioii 
takes  place  before  two  or  more  jnsUoes,  saoh  JuMticM  being 
present  and  joining  in  such  oonviotion  ahall  make  an  tmm«- 
diaU  return  thereof." 

The  following  in  tiu  form  of  the  retnra  gifen  hy  the 
Btatnte: 


if 


|3 


AU  experienoe  prores  that  it  ta  not  enot^;h  for  the 
Xfegislatnie  to  enjoin  that  ^ven  things  of  a  pablio  natnre 
abijl  be  done,  but  mnat  go  forther,  and  state  that  if  not 
done,  there  shall  be  a  giren  penal^.     So  the  I<^ialati 
has  done  here. 

It  ia  prorided  by  section  2  of  the  same  statate,  "that  in 
case  the  Jnsdce  or  justioes  before  whom  any  snoh  oonvio- 
Uon takes  place,  or  who  reoeiTce  any  aach  motaeys,  neglect 
m  refine  to  make  such  return  thereof,  or  in  case  any  sach 
jostice  or  jostices  wSMHi/  make  a  false,  partial  or  incorrect 
retom,  or  toil/ulty  receive  a  latter  amount  of  fees  than  by 
law  antfaorited  to  be  reoeived,  in  every  inch  case  snoh 
jostioe  and  jnsdees,  and  each  and  eveiy  of  them,  so 
lu^eettng  or  refdring,  or  wilfally  making  such  Mse, 
partial  or  Inoorreot  retnm,  or  wilfuny  receiving  a  larger 
amount  of  fees  as  aforesaid,  shall  forfeit  and  pay  the  sum  of 
eighty  dollars,  togethn  with  tM  costs  of  auit,  to  be 
leoovered  by  any  person  who  nes  for  the  same  by  aotico 
of  debt  or  information,  in  any  court  of  record  in  Uppei 
Canada;  one  moiety  whereof  shall  be  paid  to  the  party 
suing,  and  the  oth6r  moiety  into  the  hands  of  her  Majeity' 
Beoeiver-Oenenl,  to  and  for  the  public  niee  of  the  "Pn- 
Tinoe." 

Svery  prosecntion  for  any  snoh  penalty  must  be  com- 
menced within  ^z  months  next  after  the  cause  of  action 
accrues,  and  the  aame  is  fo  be  tried  in  the  county  wherein 
tltp  penaltv  ynu  inonrred  (sea.  8). 


The  object  of  the  IiegtaUtore  in  pasaing  these  enact- 
ments is,  to  compel  justices  to  make  a  mtorn  of  whatever 
fines  they  impose,  in  order  that  their  diligence  ia  edleeti:^ 
the  fines  may  be  qniokened,  and  in  order  that  it  may  be 
known  what  mosey  they  admit  themselves  to  have  leeeived, 
or  th^  they  may  be  made  to  aecoant  for  it  (_0'S«H(j/  q.  I. 
r.  AOan,  11  U.C  Q.B.  415). 

It  seeois  to  be  no  excuse  for  neglect  to  make  the  retwm 
required,  that  the  conviction  made  was  an  ill^nal  oae. 
The  Court  of  Qoeeo's  Bench  expressed  the  opinion,  that  if 
a  justice  of  the  peace  makes  a  conviction  in  fact — not  an 
imperfect  one,  bat  one  upon  the  face  of  it  good — Uiere 
mnat  be  a  retnm  of  it.  If  he,  after  conviction,  discover 
that  the  oonviotion  was  illegal,  wid  for  that  reason  forbear 
to  enforce  the  fine,  his  obvions  course  would  be  to  make 
the  retom  as  the  law  diiae^  and  at  the  Mme  time  explain 
in  the  return  that  the  flue  is  not  collected,  becsnse  the 
justice  doubts  the  l^;ality  of  his  eoovictum.  (ib.)  It  is 
proper,  however,  to  observe,  that  the  late  Chief  Jostiee 
Uaoaulay,  in  one  case,  expressed  much  doubt  ss  to  the 
correctness  of  this  ruling,  and  inclined  to  the  opinion  that 
an  illegal  couTiotion  ia  no  oonviotion,  and  tharafore  aet 
neceesaiy  to  be  noticed  in  a  return  (^SpiUane  v.  HVIon,  4 
U.  aO.P.  242). 

Some  doubt  hss  existed  as  to  whether  an  appeal  froaa 
the  conviction  to  Geusral  Qosrter  Sesdons  is  a  sufficient 
exause  for  not  making  the  retam.  The  point  has  reeeotly 
received  a  jndloial  ezpomdon  (fcify  q.  t.  v.  Cbisan,  8  U.C 
Q.B.  110).  The  better  opinion  now  appean  to  be,  that 
notwithstanding  an  appeal,  a  return  of  some  kind  must  b* 
made.  If  the  jnstioe  return  the  oonviotion  alone,  aad  la 
any  way  make  it  appear  on  the  &oe  of  the  pPBoaedings 
transmitted  thst  the  oonvietion  haa  been  appealed  from,  it 
seems  he  cannot  properiy  be  convicted  of  having  miher 
re/tued  or  negkcUd  to  make  the  return  reqnired  by  the 
atatute.  The  appeal  shonid  auspend  all  proceedings  as  re- 
gards the  collection  of  the  fine,  but,  sicgnlar  to  ssy,  the 
aot  regulating  the  appeals  from  convictions  by  jnstioas 
makes  no  provision  for  ^ving  notice  of  the  appeal  to  the 
oonviotiog  justice,  or  to  stay  his  proceedings  to  oollset 
any  fine  imposed  by  him  {Jifarpky  q,  t.  v.  Harvty,  mti 
wpra).  If  the  appeal  after  the  oonviotion  is  so  retamed 
be  abandoned,  then  it  clearly  rests  with  the  jnstioe  to 
proceed  and  collect  the  fine;  and  after  having  oollocted 
it,  he  would  be  bound  to  make  a  retnm,  ahovring 
the  payment,  to  the  Court  of  General  Quarter  Sessions. 
If  the  contrary  course  were  adopted,  there  would  be  mnoh 
confosion.  One  object  of  the  return  ia,  to  inform  the 
Court  of  Qeneral  Quarter  Sesuons  what  haa  been  done  by 
the  convicting  jnatioe.  If  the  convicting  jofstioe  make  no 
return  of  any  kind,  he  leaves  fhe  Court  without  i^fo^u^tio^ 
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■  1  JiiieBBgBBaaBHi^mwwwff,  fiii'iim  "f  '  '  ■  i  as 
of  the  £iet  that  there  has  been  a  coDTiotion.  If  the  appeal 
be  abandooedy  the  Court  of  Sessions  would  not  be  in  pos- 
session of  the  ioformation  that  a  conviction  had  taken 
place,  and  so  would  not  have  the  means  of  calling  the  jus- 
tice to  account,  in  case  he  afterwards  levied  the  fine  and 
made  no  return  of  it. 

Where  a  justice  of  the  peace  committed  and  fined  the 
plaintiff  for  carrjing  awaj  some  cordwood,  and,  after  notice 
of  appeal,  the  proseentor,  finding  that  the  eonviotion  was 
improper,  went  to  the  justice,"  who  drew  out  for  him  a 
notice  of  discontinuance,  which  was  served  on  the  person 
acting  as  attorney  for  the  phiintiff,  before  the  then  next 
Court  of  Sessions,  and  the  justice  made  a  general  return  to 
that  Court,  including  this  and  another  oonvietion,  but  ran 
his  pen  through  the  entty  of  this  conviction,  leaving,  how- 
ever, the  entiy  quite  legible ;  aiMi  made  a  memorandum  at 
the  end  of  it  as  follows,  <Hhis  case  withdrawn  by  plaintiff,'' 
the  return  was  held  sufficient  (^Ball  q.  i.  v.  Frasevy  18  U.G. 
Q.B.  100).  The  facts  of  this  case,  it  will  be  observed,  so 
far  from  disclosing  neglect  or  refusal,  show  that  the  justice 
did,  under  the  circumstances,  all  that  he  could  do  to  com- 
ply with  the  statute ;  and  it  would  be  well  for  every  justice, 
when  in  a  state  of  perplexity,  to  follow  his  example.  The 
courts  will  not  allow  a  public  officer,  such  as  a  justice  of 
the  peace,  to  be  yexataously  sued  or  needlessly  harassed. 
When  it  appears  that  everything  was  done  that,  under  the 
cizeumstanees  of  the  particular  case,  oonld  be  done,  to  com- 
ply with  the  provisions  of  the  statute,  the  justice  may  rely 
upon  receiving  all  necessary  protection  as  against  vexation 
or  oppression. 

In  each  return,  a  justice  may  include  as  many  convic- 
tions aa  have,  up  to  the  time  of  the  making  of  the  return, 
been  had  before  him ;  but  for  every  conviction  omitted  ftom 
the  return,  he  is  liable  to  be  sued  for  the  penalty. 

Where  a  justice  at  the  same  time  convicted  three  per- 
sons severally,  and  neglected  to  make  a  return  of  the  con- 
Tietions,  he  was  held  liable  to  a  fine  of  eighty  dollars  for 
each  one  of  the  three  convictions  {Dona^h  q,  t  ▼.  Zon^- 
wprth,  8  XJ.  C.  C.P.  437).  So  in  the  event  of  habitual 
n^leety  it  may  become  a  matter  of  meat  serious  oonse- 
quence.  Some  magistrates,  in  the  course  of  three  months, 
make  as  many  as  twelve  oonvictions,  and,  in  the  event  of 
negleet  to  make  the  requisite  return  to  the  next  Court  of 
Oeneral  Quarter  Sessions,  such  a  magistrate  would  be  liable 
to  a  penalty  of  $960 1  It  is  to  be  hoped  ihat  these  remarks 
irill  not  be  without  due  effect  upon  the  many  magistrates 
'who,  by  thttr  inexcusable  n^ect  of  plain  and  known  duty, 
daily  ky  themselvee  open  to  be  mulcted  almost  to  ruin. 

Another  remark,  and  we  have  done.  It  is  this :  In  the 
ease  of  a  conviction  by  two  or  more  justices  of  the  peace,  it 
ia  the  duty  of  each  and  all  to  make  the  return.    By  this 


we  mean  that  though  only  one  return  is  required,  each 
justice  is  liable  to  a  penalty  of  eighty  dollars  if  that  return 
bo  neglected.  Thus:  if  three  justices  convict  of  an 
offence,  and  no  return  be  made,  the  penalty,  instead  of 
being  only  <80,  would  be  $240,  or  180  from  each  (Meicalf 
q.  ^  V.  Reeve  (t  Gardner^  9  U.  C.  Q.  B.  268).  The  moiety 
of  the  penalty  is  given  to  any  person,  that  is,  to  the  first 
person  who  shall  sue  for  the  same.  The  justice  is  not 
liable  to  be  sued  by  two  or  more  persons  for  one  and  the 
same  penalty.  If,  however,  the  person  who  first  sues  do^ 
so  without  any  intention  of  proceeding  to  judgment,  so  as 
to  collect  the  penalty,  but  in  fact  to  protect  the  magistra^te 
from  being  sued  by  other  parties  for  the  same  cause,  such 
device  will  not  be  allowed  to  succeed  (KeU^  q.  I.  t.  Cotoan, 
18  U.C.  Q.B.  104). 
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CHANCERY  TERMS,  1860. 

EXAMINATION  TBEM8. 

Torouto 7th  February,  iiDt]  4th  September. 

Sfindwiob  sod  Whitbj 2lBt  February,  and  I8th  September. 

Chatban  and  Gobonrg 28th  Febmary,  and  25th  September. 

London  nnd  Bellerillo 6tb  Mareh,  and  2nd  October. 

Braniford  and  Kingston 20(h  March,  and  9th  October. 

Hamilton  and  BrockTitlo 27th  March,  and  16th  October 

Barrie  and  OtUwa 8rd  April,  and  2Srd  October. 

Qoderich  and  Cornwall 2(Hh  April,  and  6th  NoTomber. 


HBARIN«  TBRm. 
From  28rd  April,  to  6th  M^.  From  19th  Nov.,  t»  lai 


r  I    .'I 


LfiCTURES 


ON  TUB  JVSIU>ICnON  AND  PlACnCS  OF  TBX  BIQH  iXfCKS  OT 

ADXUULTY  or  INQLAND. 

BT    JOHN    MOKKI-a,    »■ «. 


{Conimuid  frwn  our  laH,) 
4.— WAGES. 

Concurrently  with  the  courts  of  oomnon  law,  this  Court 
entertains  jonsdiction  in  suits  for  mariners'  wam.  Raoent 
statutes  ba^e  also  giren  sommary  remedies  for  toe  reooTery 
of  seamen's  wages  before  justices  of  the  peace,  where  the 
amount  due  does  not  exceed  £50 ;  and  in  such  case  no  suit 
can  be  now  brought,  eidier  in  this  court  or  in  a  court  of  law, 
**  unless  the  owner  be  banknipt  or  insolfent,  or  the  ship  be 
under  arrest,  or  be  sold  by  the  authority  of  the  Court  of  Ad- 
mirahy,  or  unless  a  magistrate,  acting  under  the  authority  of 
this  Aot,  shall  refer  the  ease  to  be  adjudged  by  this  Court,  or 
unless  neither  the  owner  nor  master  is  or  resides  within  twenty 
miles  of  the  place  where  the  seaman  is  disdiarged  or  put  on 
shore*"* 

The  right  of  the  Admiralty  to  maintain  jorisdiction  in  suits 
for  mariners'  wages  has  often  been  questioned  in  common  law 
oourts.  Ultimately  it  was  settled  that  mariners  might  sue  in 
the  Admiralty  for  t|ieir  wagM  on  tiie  gronnd  chiefly  of  naage 
and  oontenience,  althoogh  it  waa  admitted  to  be  expiessly 
against  tha  '^restraining  statutes,"  wheie,  as  is  usually  the 
ease,  the  contract  is  made  on  land.  This  right  ef  the  mariner 
was  said  to  be  at  first  a  mere  indnlgeaoe,  and  to  be  at  len£th 
justifiable  only  on  the  maxim  **yied- cemimmw  error  ficU 
jut;'^f  bat  as  was  observed  bjr  a  Jeamed  reporter,  in  a  note  to 
one  of  the  eases  at  common  law.  in  whidi  this  doctrine  was 
proponnded>  "  surely,  it.ia  not  consonant  to  legal  principle  to 
hola  that  usage  or  common  error  can  abrogate  a  statute  to 
any  purpose,  or  gire  legality  to  what  an  Act  of  Parliament 
exprsuly  nrohibiU."  The  right  of  the  mariiier  to  proceed  in 
this  court  Ibr  his  wages  is  now  deariy:  estabHshed,  although 
the  reason^  on  whiqh  it  is  founded  are  open  to  criticism. 

The  adrantagps  of  procee<£ng  in  this  court  are : — 

(1.)  ThatalltbeofBWrhowtfrernumerousveanjoininonesuit 

■  "       '  .  -.  .  

•  Ifwdumt  SUiviiV  M,  ITM 18  Tie.,  o.  IQS,  j.  IBS. 

t  A  ftl«Dd,w«U  terwd  la  ftrrign  tew,  htm  ftrouMd  bm  with  the  Ibllowfair  not 
ontlil«iMxbB^-**bttM>flKlAfa>tliAttbiiiiMiii]iioiaB4iDwdiBf  It  li  pat  to 
the  l6Mt  preiKMBeniiig  fbrm,  by  SMfttitlDg  tbe  ntfw  law;  whb-h  nwtidli  o?er  the 
oUL  w  an  error.  Callit  ooannon  or  wnfnetadlnary  law,  or  eM»4aw,  nod  to  then 
any  tmaoa  why  It  iboold.bsve  laai  pow«r  to  npnl  or  vaty  ttatntea  then  wa 
know  It  haato  rtnal  prtTiona  ciMi,  and-make  nawlaw  wbtn  itatiitBt  and  caata 
aia  titmitf  Onth*  OonCinan^  statetai  ara  noi^oouMetnd  to  ba  axonnt  from  th» 
OTarroUns"*"^'"'— * — .^«^-._^_^i i ..  — ^ 


._         ooatituilpnal  Mosey  of  a  dlMratfoaaiy  p( 

5?77**S?5!f  ^^?l!S*  ***  ""fto-an  aHala  tall,  thoiM(ta-i{  la  onaTtS 
wordf  iathtitatatadedona  aa  mnoh  aa  AaAv  </M«  bodyti  a  phfa«  of  thZ 
ftatvte;  ia«trdi^dtfiai%te-SMt,BotaHo«ilinrtaw '  «•  ww 


(2.)  That  the  ship,  or  its  poceeds  if  in  the  reitistty,  mmj  be 
arrested,  and  the  wages  will,  in  general,*  be  preferred  to  all 
other  charges,  if  the  ralue  is  insu£Bcient  to  discharge  all  the 
claims  upon  the  ship.  In  tbe  words  of  Lord  Slowell,  **  It  ia 
the  sailor's  right  to  ding  to  the  last  plank  of  thaahip  is  whieb 
be  has  serred." 

(3.)  The  Court  is  open  all  the  year  round,  and,  as  has  been 
said,  the  mariner  can  enforce,  or  rather  initiate,  his  remedy 
by  seisure  of  tbe  ship  '*  between  tide  and  tide." 

It  appears  that  a  female  mariner  may  earn  wages  and  sue  for 
them  in  the  Admiralty  Court.  Such  a  claim  was  pronounced 
for  in  a  easet  decided  l^  Lord  Stowell,  where  seansan's  work 
was  proved  to  have  been  done,  and  well  done»  bjr  *  woman. 

It  IS  a  peculiar  principle  of  (he  Court  of  Admiralty,  that  a 
claim  for  wages  is  not  absolartely  forfbited  by  neghgenee  or 
inoaaaoity,  but  the  proper  dedMuon  would  be  made  to  meet 
the  loss.  In  the  words  of  Dr.  Loshington,^  "  in  this  court 
where  losses  have  oocurred  from  the  nc«!i|i^nce  or  misconduct 
of  the  seamen,  th«  aosoiwl  of  the  loss  only  is  dedneled  from  tho 
wages ;  whereas  in  other  jurisdiotions*  the  oontraot  not  heinc 
fulfilled,  the  party  suing  would  fail  in  recorering  auything. 

Tbe  Court  d  Admiralty  <ha8  always  set  its  &oe  against 
agreements  entered  into  bv  ssamen  ier  tbe  fbrfeitare  of  their 
wages,  or  their  remedies  tberefw.  Lord  Stowell,  in  the  case 
of  The  Juliana  (2  Dodson,  510),  said :— This  Court  certainly 
does  not  claim  tne  eharaotsr  of  n  Conrt  of  general  eouity,  but 
it  is  bound  by  its  commission  and  oonatitution  to  aetermina 
the  cases  submitted  to  its  cognisance  upon  equitable  principles, 
and  according  to  the  roles  of  natural  justioe.  Ilow  far  a 
CouK  of  law  would  limit  its  viaws  of  the  qoestior  to  tha  letter 
of  tha  eontract,  and  leave  these  improrident  men  to  find  their 
way,  in  a  Court  of  equity,  out  of  bargain  which  that  Court  has 
deemed  unreasonablei  when  it  appemd  in  another  fbrm  sub- 
staatinUy  the  aamek  I  am  not  able  to  premranee.  Ttmre  are 
those  who  might,  perhaps,  lament  if  this  humble  class  of 
suitors  were  compelled  to  a  pilgrimage  through  a  second  court. 
This  eewt  is  not. disposed  to  put  thai  bartben  upon  them;  il 
will,  as  fat  as  it  can,  protect  theseilliterate  and  inesperieneed 
persons  against  their  own  ignorance  and  imprudence."  The 
prinei pies  upon  which  this  judgment  proceeded  hare  been 
repeatedly  avowed  and  acted  upon  in  the  ooorts  of  tha  United 
States ;  it  is  cited  b^  Judge  Story  and  Chancellor  Kent  with 
approbation,  as  deciding,  "  that  where  a  Toyage  is  divided  bj 
rarions  peels  of  daUvary^  a  proportional  ohum  for  wages  at- 
taches at  eaeh  of  such  ports»  and  that  all  attempts  to  erada 
or  inrade  that  title,  by  renunciations  obtained  from  the  mariners 
vrithout  any  oonsideratton,  by  collateral  bonds  or  by  contracts 
inserted  in  the  body  of  tbe  abipping  artioiesy  are  tafdRmtaal 
android."} 

And  now,  by  statute  17  &  18  Vict.  o.  104,  it  is  enacted » 
'*That  no  seaman,  by  reason  of  aay»  agreement^  shall  foiftii 
his  lien  upon  theahip*  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  wages  to  which  be  would  otherwise  have  been 
entf tied  and  that  every  stipulation  inconsistent  with  this  Act, 
whereby  ai^  seaman  eonsentste  abandon  his  right  to  wages 
in  the  case  of  the  loss  of  theabip,  or  to  abandon  any  right 
which  he  may  have  or  obtain  in  the  nature  of  salvage,  shall 
be  inoperativew"  Tha  same  statute  further  enacts,  in  abroga- 
tion of  thn  prinaipla  of  the  marine  law,  '*  Fi^htia  tha  mother 
of  wages,"  that  no  right  to  wages  shall  be  £»pendent  en  the 
earning  of  fVeight ;  and  that  every  seaman  or  apprendce,  who 
would  be  entitled  to  demand  andTeeover  any  wages  if  the  ship 
in  which  he  had  served  had  earned  freight,  shall*  sulijeot  to 
all  other  rules  of  law  and  conditions  appUcable  to  the  case,  be 
entitled  to  recorer  the  same,  notwithstanding  that  freight  has 


*  te0  axoaptkm  la  wheiw^liara  k«  hottoBiy  b«id,and  thto  wagaB.aPO 
to  It;  »olD«uMortoHltlM,irtbaiaailDanor  tlM  damagpiif  Ttaftl  ara  hiM  la 
teat;  liihoUitlMaa«awiwafliaha»atoha.foatpo&ed.' 


t  /<M«  tf  MatOda,  1  lUgg.  187.       I  tU  Thomtu  Wviih^gtm,  12  J«.  lOST* 

f  Abbot  on  8hl|iplBg,  p.  45S. 
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Dot  been  earned ;  bat  that,  in  all  cases  of  wreck  or  loss  of  the 
•hip,  proof  that  be  has  not  exerted  himself  to  the  atoiost  to  save 
the  ship,  cargo,  and  stores,  shall  bar  his  claim.*  Previously 
to  this  statnte,  where  no  freight  was  earned,  the  mariner,  as 
a  general  rule,  got  nothing. 

The  Court  of  Admiraltj  will  not  enforce  contracts  for  sea- 
men^s  wages  which  are  of  a  sp&cicUucUtire,  In  a  case  in  which 
the  mariner  relied  on  an  agreement,  to  the  effect  that  be  should 
be  paid  wages  at  the  rate  of  so  much  per  month,  and  1^.  ?d. 
for  every  ton  of  oil  which  should  be  obtained  in  the  voyage, 
which  was  a  whaling  voyage  to  the  Greenland  fishery,  fir. 
Lushington,  in  giving  judgment,  thus  expressed  himself: — 
*'  Supposing  I  was  to  pronounce  for  the  wages  as  claimed,  and 
to  compel  the  owners  to  bring  in  the  £800  vrhich  it  is  alleged 
they  have  received,  in  what  way  am  I  to  apportion  the  shares 
of  the  seamen  ?  I  must  Bnter  into  a  diffiooU  investigation,  and ' 
decide  upon  hand  money  in  advance,  and  what  is  termed  strik- 
ing or  fish  money,  and  the  shares  which  the  mariners  are  to 
take  for  oil  money  per  imperial  ton. 

'*  What  must  I  do  besides  ?  Why,  when  the  parties  become 
partners  under  these  circumstances,  I  should  further  have  to 
decide  between  the  interests  of  the  marinen  and  the  owners ; 
for  could  I  possibly  determine  that  the  persons  on  board  this 
«hip  are  to  take  all  that  has  been  saved,  in  total  exclusion  of 
the  owners?  Are  they  not  partners  in  one  and  the  same 
adventure. 

**  Would  not  the  equitable  course  of  proceeding  be,  that  all 
the  parties  should  come  in  to  share  and  receive  a  division  of 
the  property  which  has  been  saved,  in  proportion  to  the  amounts 
to  which  they  may  be  respectively  entitled  ?  This  Court  is 
utterly  incompetent  to  enter  into  any  such  apportionment. 
I  therefore  feel  bound  to  reject  this  summary  petition,  and  I 
do  so  upon  three  grounds — 

''First,  because  the  contract  is  a  special  contract,  such  as  is 
described  by  Lord  Tenterden  as  ousting  the  jurisdiction  of 
this  Court. 

'*  Secondly,  because  I  eonceire  that  I  am  confirmed  by  the 
antbority  of  Lord  Stowell  in  so  doing. 

'"And  lastly,  because  the  contract  bein^  in  the  nature  of  a 
I>artner8hip,  I  should  have,  in  entertaining  the  question,  to 
encounter  such  diffionlties  as  would  render  it  impossible  for 
the  Court  to  arrive  at  a  just  and  equitable  result.^' 

Foreign  seamen  can  sue  in  the  Admiralty  Court,  with  the 
eonsent  of  their  consul,  for  wages  earned  on  a  foreign  ship. 
It  appears  to  have  been  the  notion  at  one  time  that  the  Court 
had  no  jurisdiction,  sa^e  by  the  consent  of  the  foreign  minister 
or  consul.t  In  a  casej  which  came  before  the  present  learned 
judge  of  the  court,  he  examined  the  ground  upon  which  this 
point  was  supposed  to  rest,  and  thus  expressea  himself  with 
referetice  to  it : — **  Now,  upon  general  principle,  I  apprehend 
that  this  court,  administering  ai  it  does,  a  part  of  the  maritime 
law  of  the  world,  would  have  a  right  to  interpose  in  cases  of 
the  present  description.  Can  it  then  be  consistent  with  the 
principles  of  justice  that  the  exercise  of  this  right  should  de- 
pend entirely  upon  the  consent  of  a  foreign  minister  or  consul 
who  snould  be  authorised  to  prohibit  tAie  court  altogether,  or 

•8iu.l8^183. 

t  Tte  nnie  gentlMMUx  irbo  ttfoand  dm  witti  thaBOftaatptgft  10,  hM  also  gjtmk 
■M  th»  following :— **  I  prMamo  UMt  th«  amba«aadiVa  cooarat  was  required  becAuae 
the  Kmuui  tew,  whkh  the  Oomrt  of  Admiralty  foHowa,  did  not  in  gennral  admit 
tlM  mara  altaatioD  of  propartj  as  «  amfllciant  foaodatioD  Ibr  Jarladictlni.  The 
filatDtlff  eoold  bring  aTso  real  actiona  only  in  tha  de&ndanta  domleUa,  until  tha 
jmr  S85  A.n^  ^len  he  waa  allowed  the  choice  of  hrinKlng  Ida  action  in  the  place 
where  the  thing  waa  aitoate :  Oade,  1. 3, 1 19, 1. 8.  Bui  the  worda  of  the  imi^arlal 
«oiiadtatiao  here  refcrnid  to  are  verr  fteaenl,  and  have  been  carried  out  in  prae- 
tfoe  Ifj  mlea  more  or  leea  llbenil  la  different  coontriea.  If  a  foreign  seaman  con- 
tncted  far  wages  abroad,  and  the  ship  properly  behmsed  to  a  foreign  port.  It 
wtmid  h«ve  been  fur  from  being  generally  admitted  that  the  casual  presence  of  the 
ahip  heTB  wonld  found  the  jnriiidletlon  ;  and,  I  presume,  the  ambasciadnr^s  consent 
wm»  required  aa  a  aeeurlty,  that  by  exerdalag  the  jurfsdIcUon  we  should  not  olhad 
*h«  country  i^t  which  the  ship  belonged.  Ibr  personal  actions  of  course  the  Roman 
inv  gave  the  eholoe  between  the/onm  doHUriUi^U»  defondant,  and  tbe/orum 

t  ChMcMOc,  1  W,  R6b.  146. 


to  induce  it  from  exercising  its  jurisdiction  ?  How  would  the 
question  atand  in  other  courts  ?  In  other  courts  of  this  country 
I  have  no  doubt  that  the  mariners  might  have  instituted  and 
action,  in  perMnam^  against  the  master,  without  relerence  to 
any  consent  at  all.  Why,  then,  should  nut  proceedings  be 
competent  on  their  part,  in  this  couct,  against  tne  ship?  For, 
by  the  general  maritime  law,  the  ship  is  the  primary  security 
for  their  wages.  Is  it  just  or  proper  that  the  consent  of  the 
foreign  representative  should  be  necessary  to  put  thisoourt  in 
motion,  and  should  not  be  necessary  in  a  court  of  common  law  ? 
How  is  it  possible  there  can  be  any  such  difference  between 
them? 

*'  Upon  general  principle,  then,  I  am  inclined  to  hold  that 
this  court  does  possess  a  competent  jurisdiction  to  syndicate 
in  these  cases ;  at  the  same  time,  the  exercise  of  this  jurisdic- 
tion is  discretionary  with  the  court;  and  if  the  consent  of  the 
representative  of  the  Qovernment  to  Which  the  vessel  belongs 
is  withheld,  upon  reasonrble  grounds  being  shown,  the  ooort 
might  decline  to  oxercise  its  authority.  Inaeed,  drenmstanoea 
might  occur,  upon  the  face  of  the  ease  itaelf,  in  which  this 
difficulty  might  arise,  that  the  matter  in  dispute  was  so  con- 
nected with  the  municipal  law  of  a  foreij^n  oonntrf,  that  this 
court  wonld  be  incompetent  to  reader  impartial  joaticei  in 
such  cases,  undoubtedly,  the  court vrould  decline  to  adjodicate." 

Now,  the  praetioe  appears  to  be,  to  require  notice  to  be  given 
to  the  consul  of  the  foreign  eountry,  on  the  commencement  of 
proceedings ;  and  if  no  interference  takes  place,  the  canee  pro- 
ceeds without  requiring  any  consent 

Formerly  a  master  could  not  sue  tho  ship  under  any  circum- 
stances, his  contract  being  held  to  be  a  personal  one  with  the 
owner.    See  Pritchard's  Dig.  p.  475. 

But  by  Stat.  7  &  8  Vict.  o.  112,  a.  16i,  the  same  liens  and 
remedies  as  a  seaman  had  for  the  reoovery  of  his  wages  were 
given  to  masters,  where  the  owner  became  bankrupt  or  insol- 
vent.   Ibid.  p.  474. 

And  now,  by  the  Merchant  Shipping  Act,  s.  191,  the  condition 
of  bankruptcT  or  insolvency  of  owner  is  withdrawn,  and  the 
master  has  the  same  remedies  as  seamen.  He  can  only  sue 
for  his  wages  in  the  first  instance ;  but  if  the  owners  set  op 
any  claim  of  set-off,  the  Court  may  then  go  into  all  his  accounts 
with  the  ship,  and  award  him  what  may  be  due  to  him.  (2%d 
Caledonia^  and  s.  191  of  Merchant  Shipping  Act.) 

Where,  however,  the  master  has  hypothecated  the  ship,  and 
the  proceeds  are  insufficient  to  pay  ooth  his  wages  and  the 
bond,  his  claimed  is  postponed  to  that  of  the  bondholder.  (The 
Jonathan  Ooodhue,  Dec.  22,  1858 :  Shipping  OaeeUe,) 

2.— FOSSESSION  AND  RESTRAINT. 
The  Court  has  always  exercised  a  most  useful  and  imporfcant 
jurisdiction  as  between  part  owners.    The  rule  it  enforces  is 
of  a  twofold  character :  ( 1.)  To  give  possession  to  the  majority 
as  against  a  minority :  (2.)  To  require  the  majority  who  are 
in  possession  to  give  secnrity  for  the  safe  retnra  of  the 
vessel,  to  any  part  owner  who  dissents  from  an  intended 
voyage.    To  give  effect  to  either  branch  of  this  rule,  the 
ship  can  be  ai  <mee  arrmted  on  tho  applicaUon  of  the  ma- 
jority who  want  possession,  or  any  one  of  the  minority  who 
require  secnrity.    The  latter  oaose  is  termed  a  cause  of  re- 
straint—it does  not  seek  poeeession,  bat  to  restrain  the  majority 
from  sending  tho  ship  to  sea  without  first  giving  security. 
In  a  cause  of  restraint,  after  a  ship  has  been  arrested,  security 
must  be  given  for  the  valoe  of  the  applicant's  share  before  the 
ship  is  released.    The  security  is  satisfied  by  the  safe  return 
of  the  ship  to  some  port  in  England,  even  although  that  may 
not  be  the  port  to  which  the  vessel  belongs.    "The  Court,"  lu 
the  language  of  Lord  Stowell,  "  in  this  operation  is  not  merelv 
ministerial,  for  it  compels  the  party  authoridvely  to  find  such 
security  ;  it  likewise  compels  the  party  to  pay  the  sum  stipu- 
lated in  the  bond  given  for  the  security.  The  bail  bond  contem- 
plates no  other  object  than  the  safe  return  of  the  vessel,  or,  in 
default  thereof,  the  payment  of  the  stipulated  sum.'' 
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A  part  owner  who  thas  dissento,  and  obtains  itecurity,  re- 
aonnces  all  profit  in  the  intended  Toyage.  lie  does  not  parti- 
eipate  in  its  risks,  and  he  cannot,  therefore,  share  its  profits. 
If  the  owners  in  possession  are  entitled  to  an  equal  natnber  of 
•bares  with  those  oat  of  possession,  the  Conrt  cannot  interfere 
to  give  possession  to  the  latter,  who  are  considered  im  tlw  same 
position  as  a  minority,  and  entitled  to  the  same  rights  as  to 
reqairing  security,  &o.,  but  are  not  entitled  to  possession. 

Thus,  without  interfering  with  the  right  of  property,  or  at- 
tempting to  settle  disputes  which  the  parties  would  be  more 
likely,  and  better  able,  to  settle  if  left  to  themselves,  the  Court, 
by  the  simple  but  just  rule  which  I  have  stated,  prevents  the 
injury  which  would  result  if  any  one  part  owner  could  obsti- 
nately interfere  with  the  enjoyment  of  the  common  property 
and  enforces  the  maxim  that  *'  ships  are  built  to  plougn  the 
p«a,  and  not  to  lie  by  the  wall/' 

The  Court  Mn&ot  go  beyond  this  protective  power ;  it  cannot, 
for  instance,  as  between  the  part  owners,  compel  the  sale  of 
the  ^p^  or  of  any  part  owner's  share  therein. 

Having  tbns  the  j>ower  to  take  possessioii  of  a  vessel  from 
tiie  minority,  and  give  it  to  the  majority  in  interest,  k  fortiori, 
it  had  the  power  to  pot  the  rightful  owner  in  possession,  as 
against  a  mere  wrong-doer  or  a  person  having  no  title.  If, 
however,  there  was  a  SonA  fide  dispute  as  to  title,  the  Conrt 
could  not,  prior  to  the  reoent  statnte,  have  interpoeed.  It  had 
no  power  to  adjodioate  on  any  question  of  title,  as  distingnished 
from  a  question  of  mere  possession. 

These  suits,  for  giving^  posseesion  of  a  vessel  either  to  the 
miyority  as  against  a  minority,  or  to  the  rightAiI  owner  as 
against  a  mere  wrong-doer,  or  person  having  no  title,  are  what 
have  usually  been  termed  in  this  court  "  causes  of  possession.'' 
They  formed  a  part  of  the  ancient  iurisdiction,  which  the 
common  law  oourts,  after  a  good  deal  of  conflict,  allowed  the 
Admiralty  to  retain,  not  because  they  could  not  have  twisted 
the  restraining  statutes  to  embrace  them,  but  because  the 
common  law  ootirts  bad  not  tiiemselves  any  machinery  to  apply 
the  remedy  which  the  Admiralty  enforces  by  means  of  its 
power  of  arresting  the  vesseL 

Where  the  shares  of  the  respective  part  owners  are  not  as 
eertained,  the  Conrt  of  Admiralty  had  not  formerly  jurisdiction. 
(Whether  it  has  now  or  not  depends  upon  the  construction  of 
the  statute  of  Tictoria,  which  we  shall  presendy  notice.)  In 
the  case  of  iTo^  v.  Goodam  (2  Mcr.  77),  the  Lord  Chancellor 
said,  "  Where  the  shares  are  unascertained,  and  their  respec- 
tive amount,  which  is  a  matter  of  oovenant  and  contract  be- 
tween the  parties,  is  the  subject  of  dispute,  then  if  the  Court 
of  Admiralty  were  to  proceed,  I  apprehend  that  it  would 
render  itself  liable  to  a  prohibition.  Upon  that  ground  it  is 
therefore,  that  this  Court  ought  to  interfere  on  the  present 
occasion.  It  was  in  that  case  referred  to  the  master  to  ascer- 
tain the  shares  of  the  plaintiff,  who  was  seeking  seeurity,  and 
to  approve  of  the  amount  for  which  the  defendant  should  give 
soonnty. 

At  fNSge  137  of  the  same  volume  of  Merivale,  another  case 
CSkriaiie  v.  Qraigt  it  reported,  the  maiginal  note  of  which  is 
as  follows : — "  Iinnnctioo  to  restrain  the  sailing  of  a  ship  upon 
the  applioatioB  of  a  part  owner  refused,  where  the  ship  was 
intended  to  sail  the  neat  da.y,  and  it  did  not  appear  by  the 
afiidavit  filed  in  support  of  tiie  motion  that  there  were  any 
droumstanees  to  aoeoonifor  the  plaintiff's  delay  in  applying." 

There  are  fow  cases  reported  of  applications  to  the  Conrt  of 
Chanoei7  for  injunctions  to  enforce  security  as  between  part 
owners.  No  practitioner  would  think  of  resorting  to  that 
court,  if  the  simple,  expeditious  and  inexpensive  remedy  of  the 
AdmirallQf  Court  were  available  to  him.  This  Court  is  open 
a|l  the  year  round  to  applications  by  part  owners.  Iq  all  or- 
dinary eases  this  is  proper,  and  the  only  proper,  jurisdiction, 
and  it  mav  be  question  whether  thedifliettities  which  formerly 
stood  in  the  way  of  the  Admiralty  Court  interforing  in  such 


oases  as  those  just  referred  to,  are  not  lessened,  if  not  removed 
by  the  statute  of  Victoria. 

Hitherto  we  have  considered  the  position  of  this  branch  of 
the  jurisdiction  of  the  Admiralty  Court,  prior  to  the  passing 
of  the  stotute  of  the  3  ft  4  Vict  c.  65.  By  the  4th  sect  of  that 
Act,  it  is  enacted,  that  the  Court  shall  have  jurisdiction  to 
decide  all  questions  as  to  the  title  to,  or  ownership  of,  any 
ship  or  vessel,  or  the  proceeds  thereof  remaining  in  the  Regis- 
try, in  any  eau$e  qfpassunon,  salvage,  damage,  wages,  or 
bottomry  ;  thns  restoring,  to  a  great  extent,  one  of  the  most 
importent  branches  of  jurisdiction  formerly  exercised  by  this 
Court.  It  was  not  until  after  the  Restoration  that  the  Court 
appears  to  have  been  restrained  by  the  common  law  courto 
from  instituting  questions  of  disputed  title  to  shipe^ 

The  effect  of  the  stotute  I  hove  referred  to  is,  I  take  it,  to 
enable  the  court  to  decide  all  questions  of  titie  (£.  e.  the  legal 
titie  carrying  with  it  the  right  to  possesawn)^  not  merely  where 
they  arise  incidentelly  in  toe  suit,  but  also  where  the  suit  is 
brought  with  the  sole  olject  of  having  the  question  of  titie 
decided.* 

In  the  case  of  foreign  owners  the  Court  would  not  fonnerij 
exercise  jurisdiction  as  between  part  owners  without  the  con- 
sent of  the  consul  of  the  country  to  which  the  ship  belongs, 
now  I  apprehend  notice  to,  and  non-interference  by,  the  consul 
is  sufficient ;  and  even  under  the  old  practice  a  sentence  of 
the  proper  tribunal  of  the  foreign  country  was  deemed  equivap 
lent  to  the  consent  of  the  minister  or  consul  ;t  thus  where  the 
Court  of  Admiralty  of  Rostock,  to  which  plaoe  the  ship  be- 
longed, had  ordered  the  master  to  deliver  up  the  possession  of 
the  ship,  it  was  decreed  by  our  Admiralty  Court  to  be  given 
up  to  the  m^ority  of  owners,  in  their  suit  against  the  foreign 
master  and  part  owner.  Such  is  the  comity  existing  between 
this  Conrt  and  a  properly  constituted  forei^  tribunaL  It  ie 
even  part  of  the  ordinary  jurisdiction  of  this  Court  to  enforee, 
when  necessary,  the  sentence  of  a  fordgn  Admiralty  Conrt ; 
thus  differing  essentially  from  our  municipal  courts.  The 
Court,  however,  has  no  power  at  the  tuit^  of  a  British  part 
owner  of  a  foreign  vessel  to  arrest  her,  nntil  bail  is  given  for 
her  safo  return  to  her  ovm  port  abroad.  In  the  case  of  the 
Arthur  Bemsiorf  (2  EccL  &  Adm.  Reports,  30),  in  which  thia 
point  was  decided,  the  present  learned  judge  of  the  Admiralty 
Court  said,  in  giving  judgment,  "there  is  no  doubt  as  to  the 
jurisdiction  of  the  Court,  at  the  suit  of  a  part  of  the  owners, 
to  arrest  a  veesel  which  is  going  on  a  voyage  of  which  they 
disapprove,  nntil  security  is  given  for  her  safe  return  to  port ; 
but,  to  the  best  of  my  recollection,  this  is  the  first  time  where 
a  British  owner  of  a  part  of  a  foreign  vessel  has  sought  to 
apply  the  remedy,  and  I  am  of  opinion  that  I  have  no  power 
to  grant  it.  If  a  British  Merchant  thinks  proper  to  embark 
his  property  in  a  foreign  vessel,  be  is  at  perfect  liberty  to  do 
so ;  out  this  consequence  must  necessarily  follow — ^he  becomes 
subject  to  the  law  of  the  foreign  stete  to  which  she  belongs, 
for  her  government  and  management  I  cannot  say  what 
that  law  may  be  with  respect  to  the  present  case ;  for  aught  I 
know  the  remedy  which  existo  in  this  country  with  respect  to 
British  ships  may  exist  in  the  country  to  which  she  belongs. 
But  to  arrest  a  foreign  ship  about  to  proceed  on  a  voyage, 
until  bail  is  given  for  ner  return,  appears  to  me  to  be  not  only 
without  precedent,  but  contrary  to  all  principle.  If,  indeed, 
I  was  assured  by  competent  information  that  such  was  the 
law  of  the  country  to  which  this  vessel  belongs,  then  upon 
that  ground  the  Court  might  perhaps  be  induced  to  take  it 
consideration.  As  the  matter  stands,  however,  I  must  r^ect 
the  motion." 

The  British  owner  clearly  has  a  remedy  in  the  Admiralty 
Court  against  a  foreign  ship,  in  order  to  obtain  possession  of  li 

•  See  f  A«  JSUaa  CbrfiM,17  Jurist  73S. 
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Trom  parties  having  no  title,* — and  in  suoh  cases  the  Court  did 
not,  even  before  the  statute  of  Vic.|  feel  itself  so  circumscribed 
to  inquire  into  questions  of  title,  as  it  did  in  an  ordinary  case 
A8  between  British  subjects  ;  for,  as  Lord  Stoweil  remarked  in 
one  of  those  cases,  "  If  the  British  subject  cannot  have  justice 
lione  kin  here,  be  oanoot  procure  it  elsewhere." 

^Tote  continued.) 


THE  LAW  OF  BLASPHEMOUS  LIBEL. 

[From  the  Solicitort*  Journal.) 

The  discussions  which  have  recently  taken  place  on  the  law 
cf  blasphemooe  libel  have  attracted  considerable  attention 
among  lawyers,  and  also  among  philosophical  students  of 
Englbh  institttdons  and  English  history.  Until  Mr.  Lewis 
wrote  the  paper  which  he  read  before  the  Judicial  Society,  and 
which  was  th^  iproundwork  of  tlie  debate  reported  in  a  former 
oaraber  of  this  Joamal,  as  well  as  of  its  contimiation,  which 
will  be  found  elsewhere  in  our  columns,  there  was  no  serious 
attempt,  that  we  are  aware  of,  to  giveanj  thing  like  a  rational 
account  of  the  law  of  England  on  the  subject  Here  and  there, 
ID  the  reported  casefi,  there  were,  no  ^pabt,  dicta  of  eminent 
judges,  which  afford  some  notion  of  the  direction  in  which 
they  were  disposed  to  seek  for  principles  in  favour  of  a  con- 
clusion which,  at  all  faaKards,  they  seem  predetermined  to 
maintain.  Unlike  the^  severe  reasoning  which  characterises 
most  of  the  authorities  in  which  great  principles  are  enunciated 
for  the  first  time,  most  of  the  leading  cases  on  the  law  of 
blasphemy  have  been  characterised  rather  more  by  appeals 
to  sentimentid  considerations  than  one  likes  to  see  where  the 
liberty  of  the  subject  is  at  stake.  Mr.  Lewis,  however,  has 
boldly  nndertaken  to  treat  the  qnestionfrom  a  purely  juristical 
point  of  view,  and  has  produced  a  defence  of  tne  existing  rule 
of  law,  sQch  as  has  not  hitherto  appeared.  Whatever  learning  or 
ingenQity  could  say  in  its  favour,  has  been  said  by  him«  That 
lie  haa  nev^ttfaeless  failed  to  convince  the  majority  of  those 
who  heard  his  paper  read,  only  proves  that  he  urges  in  favour 
of  a  poeitioo  not  qnite  tenable.  Adcepting  tiie  definitions  of 
blasphemy  given  by  Lord  Erskine  and  others,  Mr.  Lewis  pro- 
ceeds, in  ids  paper,  to  show  tfaataooording  notonl^  to  ihelaw 
of  England,  but  to  the  law  of  sodet^  kBetf,  the  principle  com- 
aaon  to  all  those  definitions  is  sound,  and  must  be  entorced  in 
every  well-regulated  state.  He  sees  in  all  the  reported  oases 
the  pnrely  practical  aim  of  protecting  the  essential  interests  of 
BOcietT  at  large,  or  at  least  of  certain  classes  of  society,  which 
ncoording  to  his  theory  require  the  protection  of  the  State, 
namely,  the  young,  the  ignorant,  ana  the  poor.  His  argu- 
ments generally  may  be  stated  as  follows : — The  whole  exist- 
ing fabric  of  our  constitution  and  government  in  this  country 
is  identified  with  the  christian  relij^on,  and  "  has  no  other 
foundation  than  the  oath''  which  is  taken  by  *'  the  whole 
judicial  fiiibric,  from  the  king's  sovereign  authority  to  the  low- 
est office  of  magistracy ;"  "the  whole  is  built,''  he  says,  *'  both 
in  form  and  sabstance,  on  the  oath  of  every  one  of  its  minis- 
ters, to  do  justice  as  God  shall  help  them  hereafter.  What 
God  7  and  what  hereafter  ?"  His  next  argu men t  proceeds  upon 
the  ^ottd  that  the  standard  of  morality  in  this  country  is  the 
Christian  standard,  and  that  it  is  oriminal  by  scoffing  and 
derision,  or  as  lawyers  say,  malieionsly,  to  bring  Chrbtianity 
into  disrepnte,  beoause,  by  so  doing,  public  morals  are  thereby 
undermined.  Next,  he  says,  that  the  great  majority  of  the 
people  being  professors  of  Christianity,  they  have  a  right  to 
oe  protected  mm  insults  offered  to  a  creed  which,  at  least, 
has  nnmeroos  positive  sanctions  such  as  its  opponents  do  not 
afifect  to  rival. 


*  WoaM  be  have  ma  «qiial  right  to  posfewlon  as  a  part  owner  against  a  minority 
in  fnterwt,  being  forelgi.en  and  in  poewndon  f  UaYlofr  regard  to  the  above  mm 
vonJd  not  tbe  Oowii*  flret  enquiry  what  U  the  law  of  tlw  ooantry,  to  which  the 
«blp  beloDg%  on  this  point  ? 


It  is  obvious  that,  however  ingenious  may  be  the  arguments 
and  illustrations  brought  forward  in  support  of  these  proposi- 
tions, a  good  deal  must  necessarily  be  left  to  the  other  side 
to  say.  The  first  thing  to  be  done  in  such  a  controversy,  as 
Mr.  Collier  pointed  out  on  Monday  night  is,  to  come  to  a  dear 
understanding  of  the  terms  employed  on  either  side.  For  in- 
stance, granting  all  that  Mr.  Lewis  asserts  in  his  first  proposi- 
tion to  be  true,  and  even  admitting  that,  according  to  OnristisA 
doctrine  there  is  peculiar  obligation  in  an  oath,  nevertheless, 
according  to  the  law  of  England,  the  oath  of  a  person  not  pro- 
fessing Christianity,^  and  even  of  one  who  might  be  ffenerally 
characterised  as  an  infidel,  has  equal  force  and  validity  with 
that  of  a  Christian.  AU  that  the  law  requires  is  a  belief  in  a 
state  of  future  rewards  and  punishments,  which  is  common  to 
other  systems  of  religion. 

As  to  the  argument  deduced  from  the  fact  Hiat  the  standard 
of  morality  in  this  country  is  Christian,  it  may  be  said  that 
morals  are  independent  of  all  religious  dogmas  ;  and  have  a 
foundation  other  than  a  spiritoal  one,  so  that  there  is  no  ne- 
cessary connection  between  morality  and  any  form  of  religious 
belief.  The  question  raised  as  to  th^  right  of  the  great  mv 
jority  of  any  stato  to  have  their  religious  opinions  and  senti- 
ments protected  from  inault,  if  not  so  speculative  as  the  last 
one,  is  still  too  diffuse  to  be  treated  within  our  narrow  limits. 
Every  legal  consideration,  perhaps,  might  be  raised  equally 
well  upon  a  narrow  issue,  by  asking  whether  there  is  any 
reason  in  point  of  law  why  persons  professing  the  faith  of  the 
majority  snould  be  protected  froolk  attacks  upon  their  faith  of 
a  character  such  as  would  not  give  them  a  right  to  protection 
if  directed  against  opinions  or  sentimenta  not  affecting  reli|^on, 
entertained  by  them.  There  is  no  difficulty  of  Coarse,  if  it  be 
assumed  that  the  attacks  are  of  suoh  «  nature  as  to  provoke 
a  breach  of  the  peace,  or  in  any  way  to  come  within  tne  cate- 
gory of  public  nuisance.  The  question  is,  whether  if  a  maA 
uses  language  of  such  a  ohAraoter,  or  in  such  a  manner  as  to 
be  innocent,  when  applied  to  anjr  other  subject,  is  to  be  guilty 
of  a  crime  if  he  applies  it  to  ChristiaMty.  In  other  woras,  is 
the  rule  of  law  to  be  dependent  upon  the  mibjec^matter  of 
what  is  written,  or  apon  the  animus  and  intention  of  ito  aokhor 
and  the  object  at  which  he  aims  ?  Mr.  Buckle  and  Mr.  Stuart 
Mill  contend  that  any  rule  of  law  which  can  jnslafy  a  proson- 
tion  for  blasphemy,  so  far  as  it  is  fur  and  reaeonabl^,  mast 
necessarily  be  applicable  to  any  analogous  fittack  npon  the 
opinions  of  persons  who  are  not  Christians.  Mr.  Baroii  Bram- 
well  appears  to  entertain  the  same  view,  and  to  hold  that  the 
only  reasonable  foundation  of  any  such  rule  is  the  preservatioa 
of  the  public  peace.  According  to  this  doctrine,  if  honestly 
applied,  there  is  no  doubt  that,  every  week,  there  issues  from 
the  press  scores  of  publications  directed  a^^ainst  the  views  of 
particular  bodies  of  Christians,  and  containing  matter  which 
would  be  as  liable  to  subject  their  authors  to  prosecution  as 
many  of  those  who  have  been  tried  for  the  crime  of  blasphemy. 
It  is  difficult  to  understand  how  any-  prosecution  coula  be  at- 
tempted according  to  this  doctrine,  except  where  the  pablio»» 
tion  in  question  endangered  the  public  peace ;  and  therefore 
the  author  of  any  attack  upon  Christianity,  however  violent  or 
scurrillous  it  might  be,  would  be  free  from  all  risk,  exoept  it 
could  be  shown  that  he  had  thereby  broken  the  public  peace — 
a  conclusion  which,  if  just,  may  perhaps  have  the  effect  of 
making  some  converto  to  the  views  advocated  by  Mr.  Lewis. 
He  altogether  rejecto  the  assumption  of  equality  of  rights  be- 
tween the  advocates  and  the  opponento  of  Christianity  in  this 
country,  or  perhaps,  we  might  anj^  of  the  adherente  of  any 
form  of  religion,  and  those  who  deride  reUgioa  altogether. 
'^The  man  which  rejecto  religion,"  he  says,  "  has  nothing  to 
offer  which  can  entitle  him  to  put  the  Christian  under  terms. 
There  is  no  subieot-mattw  for  an  exchange.  The  offance  is  all 
on  one  side.  How  can  anv  one  defame  infidelity,  which,  in 
ite  very  nature,  abjures  all  claims  to  veneration,  and  which 
says,  'Letoa  eat  and  4m^  for  tD-i9<»row  W9  dia/''    Xhe 
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difBculty  which  he  iroald  have  hi  applying  the  doctrine  here 
ktid  down,  woald  be  to  substantiate  imiinst  a  person  accused 
of  blasphemy,  that  his  opinions  were  of  the  character  and  tend-- 
ency  described ;  because  it  appears  to  be  the  necessary  corol- 
lary of  Mr.  Lewis's  proposition,  that,  if  the  accused  held  other 
opinions,  and  was  very  far  from  beinfj  each  an  atheist  as  i» 
assumed,  be  w&uld  have  a  right  to  put  hrs  aecueers  under  termt, 
and  to  require  that  no  degree  of  passion  or  infective  should  be 
allowed  to  be  used  against  his  creed,  which  he  was  prevented 
from  using  against  GhristiaDity. 

Practically,  the  cardinal  difficulty  of  the  whole  subject  rests 
in  the  distinction  between  heresy  and  blasphemy.  According 
to  existing  law,  there  is  no  essential  distinction  between  the 
two.  Heresy  plus  invective,  passion,  or  intemperance  of  ex- 
pression, iv  blasphemy.  But  law  does  not  affect  to  touch 
insidious  attempts  upon  Christianity,  however  injnriooe  or 
wanton  they  may  be,  though  it  will  proseeute  a  man  who  uses 
the  same  weapons  with  far  less  effect^  if  he  has  not  the  same 
vegard  for  conventional  forms. 

DIVISION   COURTS. 

TO  CORRESPONDENTS, 

AU  oommunieaiioru  on  the  su^ed  ofDwUwn  OowrU,  or  having 
any  rdaiion  io  Division  CourU,  art  in  future  to  he  addressed  to 
^  The  Editors  of  the  Law  Journal,  Barrie  P.  0." 

AU  other  eommunieations  art  as  hitherto  to  he  "  The  Editors 
qf  the  Law  Journal,  Toronto" 


OFTICERS  AND  SUITORS. 

PxociXDiNos  or  A  MxxTiMO,  held  by  the  several  Division  Govrt 
Clerks  for  the  County  of  Waterloo,  at  Berlin,  on  Mondays, 
the  20th  and  27  th  days  of  February,  1860;  eonvened  for 
the  pnrpose  of  mataal  information  and  improvement,  bv 
«  firee  aisoossion  on  the  various  matters  oonneoted  with 
the  operation  of  the  IXvision  Coaris. 

Preeent:  Mescra.  Wm.  Davidson,  Otto  RkU,  H.  McCmne, 
€kK>.  Ooldengh,  John  Allohin,  Michael  P.  Empey  and  William 
Hendry. 

John  Allehin,  Fsq.,  was  appointed  ChatrmaB,  and 

Otto  Kloti,  Esq.,  Secretary. 

Among  the  several  topics  bronghi  nnder  oonsideraUon  were ; 

1.  The  result  of  the  operation  of  the  91st  clause  of  the  Act 
of  1850 ;  each  Clerk  having  prepared  a  statement  of  the  pro- 
ceedings bad  and  taken  under  said  clause  during  a  period  of 
eighteen  months, — from  the  31st  December  1857,  to  the  30th 
June  1859, — of  which  one  general  statement  was  compiled, 
showing  that  the  average  per  cent,  of  money  realised  under 
the  operation  of  said  olause  in  the  county  of  Waterloo  is  51, 
as  will  more  fully  appear  from  the  statement  below. 

2.  The  propriety  of  establishing  a  uniform  mode  of  proce- 
dure of  Clerks  in  the  discharge  of  their  various  duties,  and  the 
necessity  of  establishing  a  uniform  practice  in  the  taxation  of 
eosts. 

The  discussion  on  these  topics,  including  the  charges  for 
postages,  resolted  in  the  adoption  of  one  uniform  system. 

3.  The  necessity  of  further  protection  to  execution  debtors. 
The  meeting  expressed  the  unanimous  opinion  that  a  larger 

amount  than  that  at  present  exempt  from  seisure,  might  with 
propriety  be  allowed,  under  process,  as  a  further  protection  to 
a  debtor. 

4.  The  necessity  of  baring  a  garnishee  clause  embodied 
vriUi  the  Dirieion  Court  Act,  which  clause  was  deemed  very 
essential  for  the  benefit  of  Division  Court  creditors. 

5.  The  propriety  of  increasing  the  amonnt  of  claim  for 
which  personal  servioe  of  a  summons  is  necessary. 

The  meeting  being  of  the  opinion  that  it  would  be  proper  to 
increase  the  same. 
^  The  sabjeot  oi  Ainusliiag  each  Piv:sion  Cburt  office  with 


a  Safe,  sufficient  to  contain  the  court  books  and  valuabte 
papers  connected  with  the  office ;  and  the  general  opinion  was 
expressed  that  such  a  safe  is  required. 

7.  The  appointment  of  a  Delegate,  in  the  event  of  a  conven- 
tion of  representatives  of  Division  Court  Clerks  from  the  sev- 
eral counties  in  Upper  Canada  being  held. 

The  meeting  appointed  Otto  Klots,  Esq.,  Clerk  of  the  Second 
Division  Court,  Preston,  as  the  Delegate  for  the  Division  Court 
Clerks  in  the  County  of  Waterloo. 

After  having  made  provisions  for  the  incidental  expenses, 
the  meeting  adjourned. 

JoBN  ALLCBI9,  Cftatrinan. 

Otto  Klotz,  Secretary. 
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[At  present  we  have  not  time  to  do  more  than  to  notice  the 
fibove,  and'  to  state  bow  pleased  we  are  that  in  the  county  of 
Waterloo  bo  mach  has  been  done  towards  carrying  into  effect 
the  eaggestions  from  tine  to  time  made  in  this  journal .  We 
hope  that  what  has  been  done  in  Waterloo  is  only  an  earnest 
of  what  may  yet  be  done  in  that  county,  and  that  the  example 
tbere^  set  by  Division  Court  Clerks  will  not  he  without  some 
practical  result  as  regards  the  other  counties  of  Upper  Canada. 

The  Clerks  of  Division  Courts  have  a  great  deal  in  their  own 
hands.  By  united  exertion  much  can  be  accomplished  in  the 
war  of  bringing  about  necessary  reforms. 

The  success  of  the  meeting  to  which  we  now  refer  was,  we 
fancy,  in  no  small  degree  owing  to  the  active  exertions  of  some 
energetic  and  clear-headed  officer  such  as  we  take  Mr.  Otto 
Klots  to  be.  A  Division  Court  Clerk  of  his  ability,  industry 
and  energy,  in  each  county  of  Upper  Canada,  would  without 
trouble  bring  about  meetings  such  as  that  in  his  county  in 
•very  eounty  of  Upper  Canada. 

In  all  proceedings  of  the  kind,  a  leader  is  required.  The 
great  majority  are  more  inclined  to  follow  than  to  lead ;  and 
we  congratulate  the  Division  Court  Clerks  of  the  County  of 
Waterloo  on  having  a  leader  in  whom  so  much  confidence  can 
be  placed  as  Mr.  Otto  Klots. 

Now  that  the  Legislature  is  in  session  is  the  Ume  for  exer- 
tion.— Ens.  L.  J.  I 


U.    C.    REPORTS. 


CUAMB£ES. 


Booth  v.  ths  Prbstox  and  Bsauir  Railwat  Compart, 


frootedi—Obttt, 


^ 


WlMf»  a  BiMrlff  Kid  certain  foodi  and  chattala  nndmr  an  exacatlon,  againit  tha 
property  of  defendante,  and  after  nle^  but  before  the  Sheriff  bad  paid  orer  the 
proeeedi  to  the  execution  creditor,  a  claim  was  made  on  the  SQiorf  ff  and  an 
•etioB  oommenoed  fbr  damagM  In  reepeet  of  the  gooda  and  chattalB  aold;  hot  it 
waa  not  proved  that  the  gooda  and  chattels  weie  iold  under  Talue,  and  the 
•xeeatlon  creditor  abendont^l  the  prooeede,  an  order  was  made  staying  the 
•ctlr>a  npnn  payment  of  the  proeeeda  without  deduction,  and-^aa  it  apeared  that 
the  Shertff  ntight  hafeappUnd  tor  relief  befiwre  actton—upon  payment  of  the  ooata 
of  the  action. 

Tebmrrff^O. 

This  was  an  interpleader  summons,  granted  on  Slat  December, 
1869,  at  the  insUnce  of  the  Sheriff  of  the  County  of  Waterloo, 
CAlling  on  the  plaintiff  antl  Samuel  C.  Ridley  to  appear  and  state 
the  nature  of  their  claims  to  the  goods  seised. 

The  parties  appeared,  and  on  their  different  applications  the 
summons  was  enlarged  from  day  to  day  till  the  present  month. 

The  facts,  as  they  appear  in  affidavits  filed  and  on  which  there 
was  no  dispute,  were  substantially  as  follows. 

The  Sheriff,  on  the  Ist  October  last,  seised  a  quantity  of  frame 
timber,  boards,  door  and  window  frames,  ties,  rails,  truck  wheels, 
timber,  28  dirt  cars,  &c.  &c.,  and  he  sold  a  quantity  of  them  on 
17th  and  26th  of  October,  the  remainder  being  still  in  his  hands. 

On  the  4th  November,  notice  of  Ridley's  claim  was  given  to  the 
Sheriff. 

Several  communications  passed  between  Ridley's  attorney  and 
the  Sheriff,  and  the  former  would  seem  to  have  formally  laid  cUim 
to  a  larger  qoantity  of  property  than  he  ultimately  asserted  to 
be  his. 

The  goods  seiied  were  in  different  places  along  the  line  of  road, 
and  many  communications  seem  to  have  passed  between  the  par- 
ties, which,  as  is  alleged,  induced  the  Sheriff  to  delay  applying  for 
relief  before  the  8Ut  December. 

On  the  23rd  December,  he  was  served  with  process  at  Ridley's 
suit 

At  the  hearing,  all  parties  agreed  as  to  the  ownership  of  the 
property,  and  it  was  conceded  that  Ridley  was  entitled  to  all  that 
be  finally  pointed  out  ns  his  in  the  affidavit  of  his  agent.  Carpenter, 
part  of  which  were  sold,  and  the  proceeds  were  still  held  by  the 
Sheriff  and  the  others  still  in  his  hands. 


Several  affidfiTits  were  filed  as  to  what  passed  between  tha 
Sheriff  and  Mr.  Martin,  the  plaintiff's  solicitor,  the  latter  contend- 
ing that  he  had  not  instructed  the  Sheriff  to  seise  any  properly  la 
particular. 

It  seemed  conceded  that  the  matter  must  be  settled  between 
Ridley  and  the  Sheriff,  as  it  was  not  clear  that  substantial  justice 
could  be  attained  by  compelling  Ridley  and  tlie  plaintiff  to  inter- 
plead either  to  the  goods  or  the  proceeds,  the  plaintiff  not  claim- 
ing the  goods  claimed  by  Ridley,  and  it  not  being  clear  whether  it 
was  at  his  special  instance  the  latter  were  taken  by  the  Sheriff. 

Harrison  appeared  for  the  Sheriff,  and  cited  Gonsol.  Stat 
U.  C,  cap.  80,  s.  8,  p.  833;  Anderson  v.  Calloway,  1  Dowl.  P.  G. 
686;  Scott  v.  Lewin,  4  Dowl.  P.  0.  259;  Bishop  t,  Hensman^  2 
DowL  P.  C.  166 ;  Washington  v.  Webb,  16  U.  C.  Q.  B.  282. 

Read,  for  Ridley,  cited  Washington  v.  Webb,  8  U.G.  L.J,  75. 
Jackson,  for  execution  plaintiff,  cited  1  Arehd,  1828. 

Head  suggested  that  Ridley  would  not  be  fully  indemnified  by 
awarding  to  him  the  proceeds  of  bis  goods  at  sheriff' s  sale,  and 
that  the  action  should  be  allowed  to  proceed. 

HAOAaTT,  J. — The  affidavits  filed  on  behalf  of  Ridley  eontain  no 
assertions  that  the  goods  have  been  sold  at  an  undervalue,  or  any 
especial  damage  sustained  at  their  loss. 

In  a  ease  in  which  the  claim  is  not  made  until  after  the  sale,  I 
do  not  feel  called  on  to  assume  that  the  proceeds  in  the  Sheriff's 
hands  do  not  represent  their  full  value. 

It  was  also  objected  that  the  interpleader  relief  could  not  be 
given  as  the  money  was  made. 

The  Stat.  Gonsol.  Acts,  cap.  80,  s.  8,  expressly  speaks  of  claims 
to  goods  and  chattels  taken  in  execution,  or  to  the  ^froeeeds  or  value 
thereof,  and  enables  the  court  or  judge  to  deal  with  the  case  either 
before  or  after  return  of  the  process,  or  before  or  after  any  action 
has  been  brought  against  the  Sheriff,  **  and  to  make  snoh  rules 
and  orders  as  appear  Just  according  to  the  circumstances  of  the 
case." 

I  consider  the  law  to  be  settled,  that  an  interpleader  oan  be 
directed  for  the  money  in  the  Sheriff's  hands. — Hall  v.  JTittoeA, 
II  U.  G.  Q.  B.  9;  Seoit  v.  LewiM^  2  G.  M.  &  E.  289,  and  other 
oases. 

Assuming  the  Jurisdiction  to  be  clear,  it  remains  to  be  seen  how 
the  case  should  be  disposed  of  on  the  merits. 

In  Abbou  V.  Eieharde,  15  M.  ft  W.  195,  Pollock,  G.  B.,  says, 
'*  I  find  no  suggestion  in  the  affidavits  of  any  special  damage,  and 
the  supposed  hardships  of  the  party  of  having  his  goods  seised  and 
sold,  perhaps  for  less  than  their  value,  ami  reoeiring  on^  the 
proceeds  of  the  sale,  is  a  matter  which  might  and  ought  to  be 
brought  before  the  judges." 

There  may  perhaps  be  some  doubt  as  to  the  judge's  authority 
under  the  act.  My  impression  is  that  he  has  a  right  to  do  all  that 
is  just,  proper  and  equitable,  under  the  circumstances. 

Winter  v.  Bartholomew,  11  Ex.  705,  is  an  exceedingly  strong 
case.  The  Sheriff  entered  the  house  of  one  Mester,  and  there 
seised  goods  in  an  execution  against  defendant.  Mester  claimed 
some  of  the  goods,  and  commenced  an  action  against  the  Sheriff 
for  breaking  and  entering  his  house  and  seising  his  goods.  The 
Sheriff  obtained  an  interpleader  summons,  and  Martin,  B.,  ordered 
the  goods  claimed  by  Mester  to  be  given  up  to  him,  and  the  execu- 
tion creditor  he  barred  as  to  them.  The  Sheriff  to  sell  the  other 
goods  seiied  in  the  house  belonging  to  the  defendant,  and  the 
action  against  the  Sheriff  was  ordered  to  be  stayed.  The  court, 
after  argument,  refused  to  rescind  the  order  so  made.  Alderson, 
S.—**  The  object  of  the  interpleader  act  is  the  adjusting  of  ad- 
verse claims,  but  there  is  incidentally  a  power  to  protect  the 
Sheriff  when  he  is  subject  to  an  action,  and  it  is  unjust  thai  he 
should  be  eued.  If  the  Sheriff  has  been  guilty  of  misconduct,  the 
court  will  not  protect  him ;  but  when  he  has  done  no  wrong,  the 
legislature  Intended  that  the  court  or  Judge  who  makes  the  inter- 
pleader order  should  protect  him  against  vexatious  actions.  It  is 
much  more  Just  that  the  matter  should  be  left  to  the  discretion  of 
the  conrt  or  judge,  than  that  the  Sheriff' should  be  subject  to  vex- 
ations actions." 

I  am  of  opinion  that  an  order  be  made  that  the  action  brought 
by  Ridley  against  the  Sheriff  be  stayed  upon  the  Sheriff  delivering 
to  him  all  the  goods  mentioned  in  Carpenter's  affidavit  remaining 
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unsold  ]q  his  hands,  and  pajing  to  him  th«  prooe«ds  withoat  de- 
(fttction  of  the  sale  of  his  (Ridley's)  goods  as  ha^e  heen  sold,  and 
that  on  sQoh  deliveiy  sad  payment  that  Ridley  be  barred  as  against 
the  Sberiif  and  the  execution  pluntiff  of  all  eUims  in  respect  of 
snch  seixure  or  sale.  That  the  ezecntion  plaintiff  be  barred  as  to 
the  said  goods  of  Ridley  and  the  proceeds. 

As  the  SheriiT  might  I  think  have  applied  before  Ridley's  action 
was  brought,  he  must  pay  the  costs  of  action.  Bat  nnder 
the  circttmstances  I  think  the  parties  most  pay  their  own  coets  of 
this  application. 


PUBCBLL  T.   McKsOWK. 


M»obfeni  deMor— HMt^  attafwm»^8edudi$m—Oomd.  Oat  22  Fie.  mp,  SO,  1. 11 

▲  priaoncr  In  ex«eiitkm  la  tax  utHon  for  ■edoeUoii,  ii  not  0oUtl«d  to  weekly  allow 
aoee,  and  If  granted,  upon  the  defendant  being  recommitted  to  dote  euetody 
will  be  aaapended. 

Chahbbbs,  January,  1860. 

RiOHAKDs,  J. — The  learned  Chief  Justice  of  the  Conrt  of  Com- 
mon Pleas,  haring  decided,  in  the  case  of  Upihegro99  ▼.  Wintert, 
in  Chambers,  that  where  a  defendant  is  in  prison  in  execution, 
under  a  judgment  recoTcred  for  seduction,  he  is  not  entitled  to  the 
weekly  allowance,  or  at  all  CTenta  is  not  entitled  to  be  discharged 
firom  custody  for  non-payment  of  sueh  allowance  in  the  Srst 
instance,  I  am  not  prepared  to  differ  wi^  him  on  the  question. 

It  may  be  open  to  discussion  whether,  under  the  11  tb  section  of 
chapter  26  of  the  Consolidated  Stalntes,  a  jodge  has  not  power  to 
recommit  where  the  debtor,  as  in  this  case,  is  confined  under  a 
jndgment  in  an  action  fbr  seduction,  though  he  may  apply  for  his 
discharge  for  non-payment  of  the  weekly  allowanoe. 

Iiooktng  at  the  facts  disclosed  in  the  affidavits  Hied  on  behalf  of 
the  mother,  that  the  girl  seduced  was  not  more  than  fourteen  years 
of  age  at  the  time  of  the  seduction,  I  do  not  feel  that  the  imprison- 
ment should  be  merely  nominal.  It  is  true  that  the  defendant 
denies  the  sednction,  but  the  Tordict  of  the  jury  must  be  considered 
eoaclusife  on  this  point. 

On  the  whole,  on  the  application  to  recommit,  I  must  order  the 
defbndant  to  be  recommitted  to  close  custody  for  six  calendar 
months,  to  be  computed  from  the  first  day  of  January,  1860,  and 
then  to  be  dlsohai^ed. 

The  point  raised  in  this  case  is  precisely  the  same  aa  in  the  one 
decided  before  the  Chief  Justice  of  the  Common  Pleas,  to  which  I 
have  referred. 

The  order  for  the  payment  of  the  weekly  allowance  to  be  sus- 
pended during  the  period  of  the  six  months^  imprisonmeat  ordered 
by  me. 


MoKiNJtON  tr.  CaMPBKUi. 

PUadif^—Bnionenunti  on  ISnmUtmy  iVM«— AtreMee. 

An  eadoistment  on  a  Protntaeory  Note  before  ttie  aaae  la  rigned.  ia  eonrfdered  as 
part  of  aiMb  note.    If  made  after  tbe  atgnlng  of  tbe  note  Ik  will  not  be  so  oon- 

•  aidered,  Imt  merely  aa  a  BMmoimndam  to  Identify  tbe  note. 

Wben  tbere  la  a  reMonaUe  donbt  as  to  certain  pleas  being  good  or  bad,  a 
Judge  will  not  on  tbat  aoaonut,  dlmllow  tbem,  but  will  permit  tbe  defendant 
to  plead  them,  Icanrlng  the  plaintiff  to  meet  them  aa  ha  m^^  be  adTlaeX 

Crambkrs,  September  25,  1859. 

This  WAS  the  usual  sppUcation  to  plead  sereral  pleas  nnder  the 
C.  L.  P.  Act,  and  the  particulars  of  the  case  sufficiently  appear 
in  the  judgment. 

RiOBABDs,  J. — The  first  plea  is,  that  the  note  at  the  time  it  was 
made,  and  at  the  time  of  the  delivery  theieof  to  AIodko  Uinds 
by  defendant,  was  drawn  and  made  subject  to  a  coQdition  writ- 
ten thereon  to  the  effect,  that  the  time  for  the  payment  thereof 
should  be  extended  until  tbe  said  Alonso  Hinds  pei  formed  or 
procure  the  performance  of  the  condition  of  a  certain  Bond  there- 
fore made,  and  executed  by  him  to  the  defendant,  for  the  convey, 
ance  to  the  defendant  by  the  .said  Alonzo  Hinds,  nnd  other  parties 
therein  mentioned,  of  a  certain  Lot  of  land  therein  described ;  but 
that  the  said  Alonzo  Hinds  did  not  perform  the  coudition  of  the  said 
bond,  or  procure  the  performance  thereof;  and  the  defendant  far- 
ther saith,  that  after  the  making  and  delivery  of  the  said  note,  and 
before  the  commencement  of  this  suit,  the  said  note  was  by  the 
said  Alonzo  Hinds,  without  the  consent  of  the  defendant,  altered 
and  changed  in  this,  that  the  said  condition  was  obliterated  and 


erased  from  the  s«d  not*  in  order  to  obtain  for  the  said  note  cur- 
rency, and  to  render  the  same  nasonditieaal,  and  Ihe  siM  altera- 
tion waa  not  made  i»  eosredioft  of  any  mistsJM  origtBal^  uftde  io 
the  framing  of  the  said  nets,  or  to  farther  the  first  intantion  af  th« 
parties  thereto  or  either  of  them* 

2nd.  That  at  the  time  of  the  deliveiy  of  the  said  note  to  Aloat» 
Hinds,  there  was  written  or  endorsed  thereon,  a  condition  in 
writing  to  the  effect  that  the  time  for  tbe  payment  thereof  should 
be  extended,  and  the  defendant  should  not  be  repaired  to  pay  tfaa 
same  unUl  the  said  Alonzo  Hinds  performed  and  proonred  the 
performance  of  the  condition  of  a  certain  Bond  theretofore  made 
and  executed  by  him  to  the  defendant,  for  the  conveyance  to  tiia 
defendant  by  the  said  Alonzo  Hinds,  and  the  otber  parties  therein 
mentioned,  of  a  certain  Lot  of  land  therein  described,  but  the  sud 
Alonzo  Hinds  did  not  perform  the  condition  of  the  said  Bond,  or 
procure  the  performance  thereof— that  after  the  making  and  de- 
livery of  tbe  note  to  the  said  Alonzo  Hinds,  and  whilst  he  vras 
the  holder  thereof,  Alonzo  Hinds  frandently  and  withont  tbe  con- 
sent  of  the  defendent,  and  not  in  furtherance  of  the  intention  of 
the  parties  thereto,  or  any  of  them,  obliterated  and  erased  the 
said  condition  so  endorsed  on  tbe  said  note,  by  pasting  on  the 
back  of  the  said  note,  and  OTor  the  baek  of  the  said  condition,  u 
piece  of  paper,  in  otder  to  eonceal  the  same,  and  thereby  to  ren^ 
der  the  said  note  negotiable ;  and  tbe  plaintiff's  afterward  aooept- 
ed  and  received  the  said  note  with  notice  of  the  premiaes  herein- 
before mentioned. 

Leedt  ▼.  Lancashire,  2,  CampbeTl,  205.  Declaration  on  a  joint 
and  several  promissory  notes  payable  to  order,  made  by  defen- 
dant and  others.  It  was  proven  that  before  defeadant  signed  there 
was  written  on  the  back  of  the  paper  as  follows :  **  The  within  is 
taken  for  security  of  all  snob  balances  as  we  may  happen  to  owe 
Leeds  &  Co.,  (the  plaintiffs,}  not  extending  further  than  the  with- 
in named  sum  of  £200 ;  but  this  note  to  be  in  force  for  six  months 
and  no  money  liable  to  bo  called  for  sooner  in  any  case."  Lord 
Ellenborough  held  this  to  be  an  agreement  bet«reen  the  partiesr 
and  not  a  promif  scry  note.  He  added,  in  the  hands  of  a  bonmfide 
holder,  who  received  it  as  a  promissory  note,  it  might  possibly  be 
considered  as  stich,  but  the  present  plaintf  flfo  can  only  treat  it  as  a 
guarantee  to  the  amount  of  £200,  as  to  them  the  endorsement 
must  be  incorporated  with  the  body  of  the  note. 

JEfartUjf  V.  TTi/^son,  4  Campbell,  127,  sustains  the  doctrine  In 
LeetU  ▼.  Lanea»hir€t  and  deoidea  that  an  endorsemeat  mitten  be- 
fore the  note  was  signed,  most  be  taken  to  be  part  of  it,  and  tbat 
as  th^note  was  to  be  Toid  on  any  dispute  arising  between  Lady 
Wray  and  the  plaintiff,  the  payment  was  a  conditional  one,  and 
the  instrument  a  promissory  note  nnder  the  Statute  of  Anne — 
this  rule  was  upheld  by  the  full  court  Stone  ▼.  Metcalfe,  4^ 
Campbell,  218. — An  endorsement  made  after  the  note  is  signed, 
does  not  qualify  the  contract 

In  Brill  v.  Crick,  1  M.  &  W.  2S2,  the  endorsement  was  written 
upon  tbe  note  after  it  was  signed,  but  Ihe  endorsement  waa 
not  signed.  It  purported  that  the  note  was  given  upon  the 
conditions  mentioned  in  a  memorandum  of  agreement  annexed 
to  the  note.  In  argument  Stone  v.  Metcalfe,  JJartley  v.  Wilkin- 
eon,  and  Leeds  ▼.  Lmcaehire,  were  referred  to,  and  it  was  ad- 
mitted if  it  had  been  delivered  absolutely  as  a  promissory  note^ 
it  was  not  competent  to  the  parties  afterwards  to  limit  its 
negotiability  by  any  endorfiemeut  upon  it  It  was  held  tbat  it 
was  not  a  note  payable  on  a  cootiogency,  as  the  ogreement  was 
collateral  to  the  note.  Parke  Baron  saij,  tbe  endorsement  was 
never  intended  to  alter  tbe  legal  effect  of  the  note;  it  was  in- 
tended for  tbe  purpose  of  marking  the  note  only,  and  to  shew  it 
was  tbe  note  referred  to  in  tbe  agreement,  and  concluded  thus: — 
*•  The  averment  of  tbe  endorsement  brings  it  within  the  princi- 
ple acted  upon  in  Stone  v  Metcalfe,  as  he  has  averred  that  the 
note  was  signed  and  delivered,  and  then  the  momorandum  was  en- 
dorsed upon  the  back  of  the  note. 

Io  Botcerbank  v.  Monfeiro,  4  Taunton,  845,  Gibbs  J  says:  In 
ff^an  V.  Graham,  (3  Campbell,  57,)  the  evidence  of  the  undertak- 
ing to  provide  for  tbe  Bill  was  rejected,  merely  because  it  was 
parol  and  could  not  be  received  to  control  written  instruments 
against  an  innocent  indoraer;  but  a  party  may,  by  one  writing, 
change  or  contradict  another,,  and  there  is  no  innocent  endorser 
here.'' 
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I  hftTe  not  met  with  any  ease  tfaat  decides  expressly  that  an  in- 
dorsement like  the  present  would  prejadice  the  holder's  remedy 
on  the  instrument  after  it  had  passed  into  the  hands  of  a  third 
party,  and  although  Lord  Ellenborough,  in  Leedt  t.  Lancashire, 
fiieems  to  intimate  that,  possibly  in  the  hands  of  a  honafide  Colder, 
it  might  be  considered  a  promissory  note,  yet  in  deciding  on  this 
application,  I  do  not  f^el  warranted  in  disallowing  the  plea,  and 
thus  shutting  out  the  defendant  from  raising  the  point  in  this  case, 
if  he  desires  to  do  so.  If  the  instrument  was  not  a  promissory 
note  in  its  inception,  it  does  not  seem  clear  that  passing  It  away 
to  a  third  party  could  make  it  a  note  afterwards. 

Both  the  pleas  would  be  more  clearly  brought  within  the  rule, 
that  defendant  wishes  to  apply,  by  averring  that  the  endorsement 
was  made  thereon  before  the  note  was  signed  by  defendant. 

Wehb  ▼.  5/>icer--ld  Q.  B.  886,  and  in  error  at  page  852  of  the 
same  volume ;  and  Salmon  ▼.  TTeii,  3  H.  of  L.,  Cases  510,  all  in 
fact  being  on  the  same  point,  go  to  shew  that  many  of  the  agree- 
ments not  to  enforce  the  payments  of  notes,  &c.,  on  certain  con- 
tiagenoies,  can  only  be  enforced  as  covenants  not  to  sue,  and  can- 
not be  set  up  in  answer  to  an  action  on  the  notes. 

On  the  whole,  I  do  not  feel  at  liberty  to  reftise  permission  to 
defendant  to  file  these  pteaa. 

It  may  be  that  it  would  be  sufficient  to  plead  nonfeeit  to  bring 
ttp  the  point,  but  if  the  facta  stated  in  the  plea  amount  only  to  a 
denial  of  the  making  of  the  note,  pleading  them  in  the  form  pro- 
posed can  do  no  iiyury  to  the  plaintiff. 

Without  deciding  whether  the  pleas  are  good  or  not,  I  do  not 
IM  at  liberty  to  disallow  them. 

Order  granted. 


In  Re  Ecclis  bt  al. 

A.n  m\XtxnKf%  bill  fox  oonTctjaaeins,  if  ftaxttU*  under  oar  Provincial  Statute. 

Tb«  Master  in  taxing  a  Wi  for  eonvejancing,  moat  deddoaa  bast  ha  can,  accord- 
ing to  the  eontract  expreaaed  or  impttad  between  the  parties. 

Am  attonuv'i  bill  mnat  kava  been  dalivared  befbre  It  will  be  reftrrad  to  tha  MJaater 
Ibr  taiatiapj  aadlf  not  dailvarad,  tha  firat  i^tpUcaUon  ahoold  be  Ibr  thadellvwy 
thereof! 

AffldETlta  Hied  In  support  of  an  application  for  tha  delivery  or  taxation  of  an 
attoraey'a  UJ(,  maat  be  intitUtd  in  some  court,  (the  court  in  which  it  b  Intended 
to  oaa  them,)  and  nodar  the  Btatuta  **  In  tha  matter  af  ▲.  B.** 

On  the  28rd  July,  185^,  an  order  was  obtained  by  one  Peachy, 
ftgahist  H.  Ecclee,  Q.  C,  and  his  partners,  referring  certain  bills 
of  costs  between  attorney  and  client  in  this  matter,  to  the  Blaster 
to  tax. 

The  order  was  made,  on  the  consent  of  the  parties,  to  have  all 
nattere  contained  in  an  account  delivered  by  the  said  Eccles  to  his 
client,  (excepting  one  item,  viz.,  a  charge  for  conveying,  amount- 
ing to  £37  lOs.)  referred  to  the  Master  for  taxation. 

This  application  was  made  on  behalf  of  Peachy,  to  have  the 
order  amended  so  as  to  include  the  charge  for  conveyancing  with 
the  other  bills  thereby  referred. 

Beda^  Q.  C,  objected. 

1st.  That  the  papers  on  which  this  samraons  was  obtained,  had 
Bol  been  filed,  and  that  none  of  the  papers  were  intitled  in  any 
Court. 

2nd.  That  no  Common  Law  Court  has  power  to  refer  an  attor- 
ney's bill  for  conveyancing,  or  which  is  composed  in  part  of  charges 
for  conyeyaneing,  to  the  Master  for  taxation. 

3rd.  That  in  this  matter  no  bills  of  costs  had  been  rendered, 
bat  merely  an  account  containing  the  charges  in  gross  in  the 
different  causes. 

Richauds,  J. — I  think  the  variations  in  our  Provincial  Statutes, 
16  Vic,  cap.  175,  sec.  20,  from  the  Imperial  Statutes  6  &  7  Vic, 
cap.  78,  sec  67,  have  the  effect  of  giving  to  any  of  the  Courts  or 
Jodges  therein  mentioned,  the  power  of  directing  a  reference  to 
taxation  of  an  Attorney's  Bill,  whilst  in  England  that  power  is 
confined  to  the  Judges  of  some  of  the  Courts,  when  the  business 
done  is  of  a  peculiar  character. 

The  Provincial  Statute  is  equally  broad  with  the  Imperial  one 
M  to  the  necessity  of  an  attorney  delivering  his  bill  **  for  any 
business  done  by  him,"  before  he  can  maintain  any  action  for  the 
recovery  thereof. 

The  Statute  seems  to  apply  to  «  All  business  done  by  any  attor- 
ney in  respect  of  an  employment  in  his  profesMonal  character  as 


such."  I  have  no  doubt  it  would  extend  to  the  items  referred  to 
in  the  account  vis. :  drawing  an  assignment  and  ordinary  con- 
veyancing, such  as  is  usually  done  ly  professional  gentltaien,  When 
employed  as  attorneys. 

As  to  the  mode  in  which  the  master  is  to  ascertain  the  amount 
to  be  allowed  for  conveyancing,  the  observations  of  Pollock,  C.  B., 
in  Smith  v.  Dimu,  4  Ex.  82,  will  apply,  as  reported  at  page  41 : 
"When  the  Bill  is  for  conveyancing  and  business  net  done  in 
Court,  the  master,  or  taxing  officer,  must  ascertain  the  remunera- 
tion as  well  as  he  can,  according  to  the  contract  between  the  par- 
ties express  or  implied." 

When  an  attorney's  bill  is  solely  for  conveyancing,  there  may 
be  some  question  as  to  whom  it  is  to  be  referred,  but  if  Any  of  the 
business  charged  for  is  done  in  any  Court,  then  the  Judge  may  re- 
fer it  **to  the  proper  officer  of  any  of  the  Courts  in  which  any  of 
the  business  charged  for  in  the  bill  may  have  been  done." 

The  affidavit  and  papers  in  this  matter  are  not  intitled  in  any 
Court,  and  Z  think  the  objection  on  this  head  is  fatal  to  the  appli- 
cation. 

The  parties,  however,  have,  I  suppose,  sufficiently  obtained  the 
object  they  have  in  view,  by  bringing  the  matter  forward. 

The  application  should  be  first  made,  that  the  attorneys  deliver 
their  bill.  The  affidavits  to  support  the  application  should,  accord- 
ing to  the  general  rules  of  practice,  be  intitled  in  the  Court  in 
which  they  are  intended  to  be  used,  and  under  the  Statute  they 
should  be  intitled,  **  in  the  matter  of  the  attorney."  It  is  reoom- 
mended  that  the  party  applying  should  shew  that  he  conies  with- 
in the  Statute,  and  has  a  right  to  demand  a  bill.  After  the  bill  is 
obtained,  he  should  then  make  another  application  to  tax  it. 

It  is  probable  on  applying  to  the  attorneys*  they  will  deliver 
their  bill  and  consent  to  the  taxation.  If  not,  the  party  who 
seeks  to  have  the  bill  taxed  must  take  tlie  steps  requintd  by  law 
to  obtain  the  bill  and  have  it  taxed. 

I  have  no  doubt,  as  I  have  already  intimated,  that  under  the 
Statute  and  decided  cases,  that  charges  for  conveyancing,  when 
done  by  on  attorney,  as  such  are  taxable,  and  when  these  charges 
and  others  for  business  done  in  Court  are  included  in  an  attorn^'s 
bill,  they  may  be  referred  to  the  master  to  be  taxed  with  the  other 
charges  in  the  bill  rendered. 

This  Summons  will  be  discharged,  but  Mr.  Peachy  may  apply 
again  if  he  find  it  necessary  to  do  so. 

Summons  discharged. 


S^forM  ly  T.  0.  Wasuobdgi^  Esq.,  AvrMeiHif*£M«. 
CAKNTFf  T.   BOCIAET. 

StjplUvinr—Verdki  for  pari— OmCc. 

Tu  an  action  of  replevin  fat  900.000  fiiet  of  aawn  Inm^,  allesad  to  hatva  baea 
wrongfully  taken  by  the  defendanta,  there  wan  the  fonowlngpl«^as :  lat  Him 
eipiL  2nd.  Qooda  not  pYalntlfl'a.  Srd.  Qooda  defendant'a.  The  Jnry  found  a 
verdJet  hi  &vor  of  the  ptaOnaff,  ibr  860,000  ftet  of  lomber,  and  Ibr  daftodant  mt 
to  the  remaining  650.000. 

Bdd,  lat  That  plaintMT  having  obtained  a  verdict  which  entitled  bim  todamagef» 
waa  entitled  to  tha  general  coata  of  the  eanae^  Snd.  That  defendant  baring  ine- 
eeeded  with  respaet  to  a  portion  of  the  property  in  diapnte,  waa  entitled  to  tha 
proportion  of  coata  oocaalooed  bv  that  part  of  the  oaaa^  and  todadnct  them  from 
the  plaintiff'a  Mtt 

(Chsmbera,  7th  December,  18M.) 

This  was  an  action  of  repWin  for  9CO,000  feet  of  sawn  pine 
board:),  alleged  to  have  been^rongfully  taken  by  the  defendant. 

Pleas:  Ist.  Noncepit,  2nd.  Qoods  not  plaintiff *8.  8rd.  Qooda 
were  defendant's. 

At  the  trial  before  Draper,  C.  J.,  the  plaintiff  proved  the  same 
title  to  the  whole  of  the  property.  The  jury,  however,  divided 
the  property  in  their  verdict,  finding  350,000  feet  for  the  plaintiff, 
and  550,000  feet  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  and  his  rule  was  discharged ;  and  the  question  then  arose  as 
to  who  should  pay  the  costs. 

The  costs  were  taxed  by  the  deputy  officer  at  Belleville,  who 
allowed  the  plaintiff  the  general  costs  of  the  cause,  and  allowed 
the  defendant  so  much  of  his  bill,  as  was  occasioned  by  his  defence 
to  the  quantity  for  which  the  verdict  was  for  him. 

The  defendant  gave  notice  of  revision  of  taxation,  at  the  princi- 
pal office  in  Toronto,  under  the  Common  Law  Procedure  Aet,  and 
the  Master  then  allowed  the  defendant  also,  the  general  costi  of 
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the  defence,  and  deducted  the  amoant  from  the  demand  of  plain- 
tiff.   Against  this  taxation  application  was  made  in  chambers. 

BiTBirs,  J. — The  principle  upon  which  the  Master  has  proceeded, 
of  allowing  to  each  party,  plaintiff  and  defendant  a  full  bill, 
•annot  be  supported,  therefore  there  must  be  a  rcTlslon. 

The  plaintiff  having  obtained  a  verdict  which  entitles  him  to 
damages,  is  therefore  entitled  to  the  general  costs  of  the  cause. 

^  The  defendant  has  succeeded,  not  on  any  plea  which  entitles 
him  to  the  judgment,  for  I  conceiTC  that  judgment  must  be  entered 
for  the  plaintiff,  but  he  has  succeeded  with  respeel  to  a  portion  of 
the  property  in  dispute. 

In  such  a  case,  I  think  it  would  be  proper  for  the  Mavter  to  tax 
to  the  defendant  the  proportion  of  costs  occasioned  by  that  part  of 
the  case,  and  deduct  them  from  the  plaintiff's  bill. 

Had  there  been  seTcral  pleas,  and  a  Terdict  on  some  one  way, 
and  some  another,  that  would  be  the  rule  in  replcTin.  Vide  2  T. 
R.  286,  and  6  Taunt  694.  I  think  a  similar  rule  should  preTail 
on  a  plea  being  found  deyisably  in  respect  of  property. 


Tbx  Qubin  on  TBB  SELATION  OF  OsosaB  Ceouib  t.  Embbsoh 

Tatlob. 


TIm  defendant  beinc  u  InnkM|Mr  on  Um  6Ta  of  n  manid|Na  alvction,  kuvd  the 
Inn  to  a  peEwm  Who  wan  Ibrmeriy  his  barkeeper,  and  notwithatanding  the  leaaa, 
himaelf  antffamiljr  eonttmxed  to  lira  In  the  Inn,  occaatonalljr  attendtnc  bar  aa 
befcra  the  leaea. 

Bdd,  lat.  That  if  the  tnintfer  of  the  bnidnna  waa  In  good  IkUb,  ft  wae  no  valid 
ol^fectfon.  that  theotUect  of  it  waa  to  enable  the  defendant  to  be  le^ially  elected 
to  the  cAoe  of  Township  Oottncllk>r.  2nd.  That  tlie  partiea  to  the  transaction, 
hartng  ezMrselj  negalifed  oollnston  or  waat  of  good  fetch,  the  boarders  in  the 
house,  and  tboae  who  bad  dealings  with  the  defendant  Infore  ttw  traiafer,  and 
those  who  were  in  the  habit  of  ristting  the  honae  frequently,  and  had  opportu- 
nitUa  of  knowing  if  them  had  bsen  any  change  in  the  business,  having  express- 
ed their  belief  under  osth,  that  the  defendant  had  nothing  to  do  with  bn^inesa 
•f  the  inn.  that  the  traoMciion  must  be  taken  to  have  been  bomajidey  and  de- 
fendant, therefore,  entitled  to  his  seat  8rd.  That  the  relator  having  acted  In 
good  feith  ia  bringing  f<vward,  the  matter  should  not  be  amerced  in  ooata. 

(Chambers,  February  20, 1860.) 

The  defendant  was  elected  on  the  18th  day  of  January  last,  a 
Councillor  for  Ward  No.  1  of  the  Township  of  Toronto,  in  the 
county  of  Peel. 

The  objections  urged  to  his  sitting  were,  that  before  and  at  the 
Ume  of  his  election,  he  was  an  Inn-keeper  in  the  village  of  Spring- 
ield,  in  the  said  Township  and  Waid,  and  that  he  was  a  saloon- 
keeper there. 

There  were  about  20  affidavits  filed,  ten  on  each  side.  Those  on 
behalf  of  the  relator  stated,  in  effect,  that  defendant  had  kept  a 
hotel  for  many  years  past,  at  Springfield ;  that  one  Shook  had  re- 
sided with  him  for  a  number  of  years,  and  for  several  years  past 
had  attended  the  bar ;  that  defendant  and  his  wife  were  also  in 
the  habit  of  attending  at  the  bar  at  times ;  that  Shook  worked  at 
some  mechanical  business  in  a  small  shop  near  the  hotel,  that 
the  sign  in  front  of  the  hotel,  was  '•  Springfield  Exchange,"  with 
the  name  E.  Taylor  (the  defendant),  under  it.  That  at  time  of 
the  application,  the  sign  remained  unchanged.  That  defendant  and 
his  wife  and  family,  still  continued  to  reside  in  the  building,  and 
that  deAmdant  and  his  wife,  both  were  in  the  habit  of  attending 
at  the  bar,  and  that  to  all  appearance  the  business  was  conducted 
as  it  was  before. 

Most  of  the  affidavits  filed  by  the  relator  stated,  that  the  depo- 
nents believe  defendant  still  kept  the  tavern  as  before,  snd  was 
equally  interested  in  it . 

In  one  or  two  of  the  affidavits  this  was  not  stated,  and  in  one  of 
them,  that  part  of  the  affidavit  referring  to  the  belief  of  the  depo- 
nent that  defendant  kept  the  house  as  before,  was  struck  out 

The  defendant  filed  his  own  affidavit  and  that  of  Shook,  stating 
that  defendant  leased  the  hotel  to  Shook  for  one  year  from  the  Ist  of 
January  last,  and  that  Shook  went  into  possession  on  8 Ist  Decem- 
ber last.  That  he  assigned  the  license  to  Shook  on  the  8 Ist  of 
December,  having  first  procured  the  written  consent  to  the  trans- 
fer of  the  Itcenfc,  of  Andrew  Dsvidson,  the  only  Inspector  of  Houses 
of  Entertainment  in  the  Township,  pursuant  to  the  Township  By- 
law to  that  effect.  That  Shook  was  to  give  him  $200  a  year  for 
the  house,  besides  boarding  defendant  and  fkmily,  and  furnishing 
l^em  with  necessary  rooms,  ke. 


A  lease  also  was  put  in,  executed  by  the  parties,  and  witnessed 
by  one  Hammond,  who  mnde  an  affidavit  as  to  his  belief  that  the 
defendant  had  nothing  to  do  with  the  hotel  this  year. 

Defendant  and  Shook  both  swore  to  the  bona  fides  of  the  transfer 
and  transaction  generally,  and  denied  in  the  strongest  terms,  that 
defendant  had  any  thing  to  do  with  hotel  business. 

There  were  other  statements  in  the  affidavits,  showing  that 
defendant,  at  the  time  of  the  application,  devoted  most  of  his  time 
to  the  carrying  on  of  the  business  of  building  fanning  Mills, 
whereas  he  formerly  attended  mostly  to  the  business  of  the  hotel* 
and  that  the  hotel  business  was  attended  to  by  Shook,  that  ha 
bought  the  necessaries  for  the  house  and  stables,  and  paid  the 
servants,  and,  in  fact,  that  the  business  was  under  his  entim 
control. 

One  of  the  deponents  was  a  miller,  who  supplies  the  house  with 
flour.  Defendant  paid  for  the  supplies  to  the  end  of  the  year,  and 
then  notified  him  that  he  would  not  be  responsible  for  what  might 
be  delivered  after,  and  that  Shook  paid  for  the  subsequent  supplies. 

Other  affidavits  were  by  boarders  in  the  house,  who  spoke  of  thm 
change  of  occupancy,  and  paying  their  board  to  Shook  instead  of 
the  defendant  as  formerly,  all  expressing  their  belief  that  defend- 
ant had  nothing  to  do  with  the  hotel  biuiness. 

As  to  the  defendant  and  his  wife  attending  the  bar  since  tho 
81st  December  last,  it  was  sworn  that  this  occurred  only  on  one 
or  two  occasions  when  Shook  was  absent,  and  was  a  mere  matter  of 
personal  convenience  to  him,  without  their  having  any  interest  in 
the  hotel  business. 

Barriton^  for  the  relator,  cited  section  70  of  the  Consolidated 
Statutes  for  Upper  Canada,  p.  54.  declaring  that  no  Judge  of  any 
Court  of  Civil  Jurisdiction,  &c.,  no  Inn- keeper  or  Saloon-keeper, 
&c.,  shall  l>e  qualified  to  be  a  member  of  the  Council  of  the  Cor- 
poration. He  contended,  1st.  That  the  object  of  the  Legislature, 
waste  prevent  the  influence  which  ion-keepers  exercise  over  munici- 
pal elections,  fW>m  having  any  operation  in  the  composition  of 
Municipal  Councils.  2nd.  That  the  evil  contemplated  being  evi> 
dent,  and  the  words  used  general,  they  ought  to  be  construed  to 
extend  to  ail  cases  which  come  within  the  mischief  intended  to  be 
guarded  against,  and  which  can  fairly  be  brought  within  the  words. 
8rd.  That  it  is  not  the  making  of  a  lease  or  transfer  of  a  license, 
which  makes  an  inn-keeper,  but  the  actual  following  of  that  ooc«- 
pation.  4th.  That  the  making  of  the  lease  by  the  defendant  in 
this  cause,  to  his  own  bar-keeper,  a  man  without  meant,  waa  n 
colorable  transaction.  6th.  That  the  fact  of  bis  sign  remaining 
after  the  transfer,  himself  attending  the  bar,  and  his  family  still 
residing  in  the  house,  were  strong  facts  in  proof  of  this  position. 
6th.  That  whether  the  transaction  were  bona  fide  or  not,  defendant 
came  within  the  meaning  of  the  act,  and  ought  to  be  excluded.  On 
these  points,  Mr.  Harrison  referred  to  McKejf  v.  .firewii,  d  U.  C. 
L.  J.  91.  He  also  asked  leave  to  have  the  parties  orally  examined, 
or  to  have  an  issue  directed  to  be  tried  by  a  jury. 

A,  F.  Scott  for  the  defendant,  submitted,  Ist.  That  the  transfer 
of  the  license,  &c.,  though  on  the  eve  of  the  election  if  bonm  fide^ 
removed  the  disqualification.  2od.  That  the  transfer  was  bwa  fide, 
as  proved  by  the  affidavits  of  l>oarders,  and  others  who  had  deal- 
ings at  the  inn.  8rd.  That  it  was  not  necessary  that  after  the  trans- 
fer there  should  be  an  actual  and  continued  change  of  the  possession 
of  demised  premises.  4tb.  That  if  neceesary,  there  was.  in  fact, 
an  actual  and  continued  change  of  possession.  5.  That  defendant 
attended  the  bar  only  on  one  or  two  occasions,  and  then  for  the 
personal  convenience  of  bis  lessee.  6th.  That  defendant  remain- 
ing at  the  inn  was  only  as  a  boarder,  and  his  being  there  consist- 
ent with  the  terms  of  the  lease.  7th.  That  on  the  day  of  the  elec- 
tion, he  was  not  nn  inn-keeper  within  the  meaning  of  the  act,  snd 
so  not  disqualified  to  be  elected  a  member  of  the  Township  Council. 

RiCHARos  J.— Looking  at  the  affidavits  on  both  sides,  there  ia 
little  doubt  that  defendant  leased  his  house  to  Shook  fcr  the  year, 
for  the  purpose  of  enabling  himself  to  come  forward  as  a  candidate 
for  municipal  honors. 

If  the  transfer  of  the  business  to  Shook  was  in  good  faith,  snd 
really  intended  to  lease  the  same  to  him.  then  t  apprehend  that  it 
is  no  valid  objection,  that  the  object  of  the  transfer  was  to  enable 
the  defendant  to  be  legally  elected  to  the  office  he  sought 

The  whole  case,  then,  turns  on  the  bona  fide*  of  the  transaetioa. 
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The  purties  to  it  expressly  Degntive  anj  collasion  or  want  of 
good  faith.  The  boarders  in  the  hoa^e,  aod  those  who  had  deal- 
ings with  defendaot  before  the  transfer,  and  those  who  were  in  the 
habit  of  yisiting  the  house  freqaently,  and  had  opportunities  of 
knowing  if  there  had  been  a  change  in  the  busineits  express  their 
opinion  under  oath,  that  thej  belieTe  that  the  defendant  has  not 
now  anything  to  do  with  the  business  of  the  hotel.  These  persons 
who  appear  to  hare  the  best  opportunities  of  knowing  the  real 
facts  of  the  ease,  do  not  seem  to  doubt  that  the  tranasaction  was  a 
real  one.  It  has  not  been  suggested  to  me,  that  the  parties  who 
make  the  affidatits  are  not  entitled  to  credit ;  such  being  the  case, 
I  do  not  feel  at  liberty  to  decide  that  the  defendant  is  an  inn- 
Iceeper  now,  because  he  was  one  last  year,  though  he  may  now  be 
a  boarder  in  the  hotel  he  formerly  was  keeper  of,  and  may  not 
hare  removed  his  sign.  There  are  facts  shown,  which  unex- 
plained, would  raise  the  presumption  that  defendant  is  still 
the  keeper  of  the  tavern.  I  think  the  affidavits  filed  on  behalf  of 
the  defendant,  sufficiently  rebut  the  presumption.  I  must  there- 
fore decide  in  favour  of  the  defendant. 

If  the  Legislature  think  the  facility  with  which  inn-keepers  may 
assign  their  licenses  and  transfer  their  business  to  other  parties, 
is  likely  to  encourage  colorable  transactions  for  the  purpose  of 
evading  the  law,  they  can  so  far  amend  the  act  as  to  say,  that  no 
person  shall  be  elected  a  Councillor,  who  has  carried  on  the  busi- 
ness of  an  Inn-keeper,  at  any  time  within  a  certain  number  of 
months  before  the  holding  of  an  election. 

As  to  the  question  of  costs,  I  cannot  say  that  the  relator  has  not 
acted  in  good  faith  in  bringing  forward  this  matter.  \¥bat  took 
place  might,  in  the  absence  of  the  explanations  giren  in  the  state- 
ments filed  on  behalf  of  the  defendant,  induce  persons  to  suppose 
that  the  lease,  if  any  had  been  given,  was  colorable,  and  that  the 
whole  transaction  was  a  fraud  upon  the  Statue.  I  am  not,  there- 
fore, prepared  to  amerce  the  relator  in  costs.  I  think  I  shall  best 
exercise  the  discretion  I  haye  as  to  costs,  by  withholding  them 
from  either  party. 

My  judgment  is  in  faror  of  the  defendant,  and  without  costs  to 
either  party. 


McKaT  T.  MlTOHlLL,  AKD  TrITST  AND  LOAK  COMPAKT  GaIWISHISS 

Jtartga^  and  Mortffaget^Sale  of  vwrigagtd  premiut—SurpUu  to  morlffaifor-' 

Order  to  tMaek—Judgmenti. 

The  snrpliw  mow  arlning  out  of  th«  nls  of  raortgnged  premlaes  In  the  hands  o^ 
the  mortgagMf  >■  a  d*bfc  mdi  as  may  ba  attadiad  on  a  Jndgmaot  ac«lart  the 


And  altbtfogh  the  plaintiff's  jadgment  be  sabfeqnent  to  that  of  several  others 
registered  as  against  the  land  sold,  »fni  if  plalntlif  ftntt  attach  the  surplus  of 
proceeds  cf  salts  he  is  entitled  to  be  paid  the  amonnt  of  hisjndgment,  to  the  ex* 
eluifion  of  the  prior  Jadgment  credir4Mti. 

There  la  no  priority  in  respect  to  debts  dae  to  a  Jadgment  debtor,  in  fiivor  of  any 
Jadgment  creditor. 

This  was  a  garnishee  Summons.  The  amount  due  from  the 
garnishee  was  admitted.  They  were  mortgagees  of  the  judgment 
debtor,  with  a  power  of  sale,  and  having  sold  under  the  power,  a 
amn  remained  in  their  hands  after  thoir  claim  was  satisfied.  The 
mortgage  deed  contained  a  covenant  on  their  part,  to  pay  over 
any  such  sum  to  the  mortgagor,  his  heirs,  executors  or  assigns, 
bnt  subsequent  to  the  mortgage,  there  were  several  registered 
Judgments  against  the  judgment  debtor. 

Dbapkr,  C.  J. — In  my  opinion,  this  is  a  debt  within  the  mean- 
ing i>t  the  Common  Law  Procedure  Act. 

It  appears,  however,  there  were  other  judgments  against  the 
defendant  in  this  on  use,  registered  before  that  of  the  plaintiff,  and 
therefore  apparently  entitled  to  satisfaction  out  of  his  land  in  pri- 
ority to  the  plaintiff,  or  more  properly  speaking,  which  formed  a 
prior  lien  or  charge  on  his  lands. 

The  garnishees'  mortgage  must,  on  the  facts  stated,  be  assumed 
to  be  the  first  lien  or  charge.  The  purchaser  from  them,  is  not, 
I  presume,  bound  in  any  way  to  see  to  the  application  of  the  pur- 
chase motley,  and  holds  the  land  free  from  the  subsequently 
registered  judgments.  The  garnishees  have  notice  of  the  judg- 
ments, and  of  their  priority  to  the  plaintiff.  Cau  that  affect  them 
or  prevent  an  order  in  plaintiff's  favor,  to  pay  the  plaintiff  T 

I  do  not  see  that  the  garnishees  paying  the  money  in  obedience 
to  a  judge's  order,  can,  on  the  fact  appearing,  be  compellable  to 
pay  it  over  again.     The  order  will  discbarge  them. 


Then  as  to  the  propriety  of  making  the  order,  I  do  not  see  any 
sufficient  ground  for  holding  that  the  money  in  the  hands  of  the 
garniAhees,  can  be  treated  as  affected  or  bound  by  the  judgment  of 
any  of  the  prior  creditors. 

The  registry  of  the  judgments,  wonld  bind  nothing,  at  least  at 
law,  but  the  interest  of  the  judgment  debtor  in  the  land.  The 
mortgage  and  the  power  of  sale  were  paramount  to  the  judgments, 
and  the  surplus  money  is  only  a  debt  due  by  the  garnishees,  aris* 
ing,  it  is  true,  out  of  the  land,  but  not  of  the  land  as  affected  by 
the  judgments  registered. 

There  is  no  priority  in  respect  to  debts  due  to  a  judgment  debtor, 
in  favor  of  any  judgment  creditor,  nor  is  there  any  machinery 
provided  for  bringing  other  judgment  creditors  before  the  Court, 
when  any  one  of  them  appear  for  or  obtains  the  usual  attaching 
order. 

As  far  as  I  can  see,  the  judgment  creditor  who  gets  the  first 
attaching  order,  will  gain  in  priority  over  other  judgment  creditors 
to  be  satisfied  out  of  the  debts  attached,  due  to  the  judgment 
debtor.  Such  was  the  effect  of  an  absconding  debtor  law  as  at 
first  passed,  and  such  is  the  consequence  of  getting  the  first  exeoa* 
tion  against  goods,  into  the  sheriff's  hands. 


GbIGGS   v.    FlBLIT. 


BiwiuaiU.  Pka—Sdting  aiidt. 

It,  on  the  state  of  fiicts  presented  by  an  equitable  plea.  It  appears  that  the  re- 
Btralaing  of  tbe  action  would  not  do  complete  Jostice  between  the  parties,  bat 
that  something  more  might  be  necessary  to  ascertain  wbkli,  enqulrtos  taking 
of  aceounti^  Ac,  would  berequlslte^  the  plea  wlU  be  set  aside. 

In  an  action  on  a  covenant  for  the  payment  of  money,  the  plea 
for  defence  on  equitable  grounds,  was  as  follows : — The  defendant, 
by  A.  B.,  his  attorney,  sajs,  that  shortly  before  the  making  of  the 
covenant  in  the  declaration  mentioned,  the  plaintiff  had  agreed  to 
sell  to  the  defendant,  and  to  assign  and  transfer  to  the  defendant, 
a  certain  term,  estate  and  interest  of  the  plaintiff  in  a  certain  fur- 
niture store,  and  the  goods,  chattels  and  stock  in  trade  therein, 
and  the  said  covenant  was  so  made  to  secure  to  the  plaintiff  $2,000 
as  part  ot  the  consideration  money  for  the  purchase  by  the  defen- 
dant of  the  plaintiff,  of  the  said  term  and  stock  in  trade,  but  the 
plaintiff,  after  the  making  of  the  said  covenant,  and  after  having 
delivered  to  the  defendant  possession  of  the  said  furniture  store, 
goods,  chattels  and  stock  in  trade  refused  to  complete  the  said 
sale  and  purchase,  and  to  assign,  or  prooure  to  k>e  assigned  to  the 
defendant,  the  said  term,  estate  and  interest,  and  afterwards  en- 
tered into  possession  of  the  said  store,  and  dispossessed  the  defen* 
d«mt  of  the  same,  and  of  the  said  furniture,  goods,  chattels,  and 
stock  in  trade,  and  hath  since  remslned  in  possession  thereof,  and 
kept  the  defendant  so  dispossessed,  and  the  consideration  for  the 
making  of  the  said  covenant  hath  wholly  failed. 

Plaintiff  obtained  a  summons  oalling  upon  the  defendant  to  show 
canso  why  this  plea  should  not  be  set  aside,  and  the  plaintiff  at* 
lowed  to  sign  judgment,  or  why  the  plaintiff  should  not  have  leave 
to  reply,  and  demur  to  the  plea  on  the  grounds  that  the  plea  is 
inapplioable  as  an  equitable  defence  to  a  declaration  in  a  Court  of 
Law,  because  the  plea  and  the  decree  of  the  Court  upon  it  would  net 
complete  all  the  equitiea  arising  out  of  the  matters  referred  to  in 
the  plea,  as  it  would  be  necessary  to  do  oomplete  lostice  between 
the  parties,  that  plaintiff  should  be  ordered  to  complete  the  pur- 
chase, by  making  him  assign  the  term,  and  accounts  wonld  have 
to  be  taken,  which  the  proo3B8  of  a  Court  of  Common  Law  oannot 
direct  or  enforoe. 

ff.  B.  Morphy  for  the  plaintiff,  and  A,  Prinee  for  defendant. 

The  following  authorities  were  cited  in  the  argument :  Har.  C. 
C.  P.  A.,  468,  Wood  v.  The  Copper  Miner's  Company,  17,  C.  B., 
661  ;  Drewy.  Harvey,  17.  C.  B.,  257;  Burgoyne  v.  CoUerel,  24, 
L.  J.  Q.  B.  28;  Xiner't  Royal  Society  v.  Magnay,  10  Ex.,  489; 
Steele  V.  Huddoek,  10  Ex.,  648 ,  Woodhoute  v.  Farebrother,  6,  E. 
&  B.  277. 

Dbapbb,  C.  J. — I  do  not  wish  to  be  understood  as  denying  that 
this  may  not  be  a  good  plea  in  equity  against  the  plaintiff's  claim 
to  enforce  this  covenant.  But  I  think  that  I  should  not  allow  it  to 
stand,  because  even  if  true,  it  does  not  shew  that  both  parties  are 
restored  to  the  same  position  as  if  there  had  never  been  any  agree- 
ment. 
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There  has  been  a  change  of  possessioii,  both  of  the  realty  and 
of  the  personalty ;  there  may  have  been  sales,  payments  of  rents, 
in  short  sneh  a  dealing  with  the  sabject  matter  of  the  contract  as 
to  require  something  more  to  be  done  than  to  restrain  the  action 
on  the  covenant,  which  alone  might  not  do  perfect  jnstioe  between 
the  parties,  and  to  ascertain  how  this  is,  an  enquiry,  or  taking  of 
aoconnts,  is  necessary.  For  any  such  purpose,  a  Court  of  Law  has 
not  the  fitting  machinary,  and  I  think,  therefore,  the  plea  should 
be  disallowed,  and  the  defendant  left  to  his  remedy  in  the  Court 
of  Chancery.  The  only  Judgment  a  Court  of  Law  could  give  for 
the  defendant,  would  be  that  he  should  go  without  day,  &c.,  and  that 
might  do  very  incomplete  justice. 


MBAftvs  ▼.  Qraiid  Tstmc  Eailwat  Cohpaitt. 

Mbabns  and  Spbvob  t.  Qband  TBinrx  Railway  Coxpabt. 

Spbhob  t.  Grand  Trunk  Baxlwat  Company. 

A  cHahn  Ibr  Intareit  on  a  denumd  fbr  ipaclfle  goods  and  ehattoUi  fold,  indoned  on 
a  writ  of  ranmona  is  food,  and  eaDnot  bo  diapatod  after  JudgmoDt  tigMd  in 
do&olt  of  appmranee,  bat  If  a  claim  for  iatereat  is  andonad,  in  order  to  gala 
an  improper  adrantaice  and  Judgment  be  aigued  for  a  larger  amount  than  a 
plalDtUf  Is  really  entitled  Uv  such  Judgment  will  be  set  aride. 

A  Judge  In  Chambers  has  power  to  set  aaide  a  final  Judgment  on  the  merits 
under  the  C.  L.  P.  Act. 

In  these  cases  applications  were  made  on  22nd  December,  1859, 
by  Jackion,  on  behalf  of  the  defendants,  and  summonses  granted 
by  Mr.  Justice  Hagarty,  oalling  on  the  plaintiffs  to  shew  cause 
why  the  final  judgment  signed  in  default  of  appearance,  and  the 
fi.  /as.  issued  thereon,  and  all  proceedings  subsequent  thereto, 
should  not  be  set  aside  on  the  following  grounds : 

Ist.  That  said  judgments  were  signed  on  specially  indorsed  writs 
and  the  indorsements  were  not  such  as  would  warrant  the  signing 
of  final  judgment. 

2nd.  Tiiat  the  judgments  were  improperly  signed  for  interest. 

8rd.  That  nothing  was  due  from  the  defendants  (in  the  joint 
suit)  to  the  plaintiffs  jointly. 

4th .  On  grounds  of  merits,  or  why  ihe  fieri  fadat  should  not  be 
set  aside  on  grounds  aforesaid,  and  that  the  judgments  on  which 
they  issued  had  been  paid  or  satisfied  prior  to  issuing  said  fi.  fa. 
Or  why  the  amounts  indorsed  on  said  fi.  /as.  should  not  be  re- 
duced with  costs,  on  the  grounds  that  said  fi.  fa%.  are  indorsifd  for 
more  than  is  due  and  include  26«.  for  oertUicate  of  judgment  and 
on  grounds  disclosed  in  amdavits  filed. 

The  cpecial  indorsement  on  the  writs  was  as  follows:  "  amount 
due  for  wood  sold  and  deliTered»"  stating  the  sum  claimed  which 
was  different  in  each  case.  Tho  affidavits  and  papers  filed  by  the 
defendants  covered  some  200  folios  but  the  material  facts  of  tlie 
cases  appear  in  the  judgment  delivered  below. 

S,  J.  Vankoyphnet  shewed  cause,  contending  in  the  first  place 
that  the  appKcatione  were  too  late,  the  judgments  having  been 
signed  in  March,  1868,  and  21  months  having  elapsed  before  any 
steps  was  taken  to  set  them  aside.  He  referred  to  new  rules  of 
Court  No.  106,  Farher  t.  French,  6  L.  &  M.  658,  Brooks  ▼.  Ifodp^ 
§on,  7  M.  A  O.  520,  Bate  ▼.  Lawrence,  lb.  405.  He  contended 
that  such  an  application  could  not  be  made  after  execution  eze- 
euted  unless  the  applicant  had  no  notice  until  then  of  the  judgment 
which  wns  not  pretended  in  the  present  cases.  Archbold's  Prac- 
tice 10th  Ed.  p.  948.  Then  again  the  irregularity  if  any  bad  been 
waived  by  the  action  of  the  defendants,  the  attempt  to  enter  an 
appearance,  and  the  payments  made  after  judgment  signed.  Fox 
▼.  ir<fi«v,  1  B.  &  P.  260,  Steele  v.  Morgan,  8  D.  &  R.  450. 

As  to  the  first  ground  taken  in  the  summonses  he  contended 
that  uuder  the  41  tit  section  C.  L.  P.  A  ,  1856,  looking  at  the  differ- 
ent clauses  of  that  section  and  especially  the  latter  part  authoris- 
ing the  indorsement  of  particulars  of  claim  in  the  form  contained 
in  Schedule  A.  No.  5,  in  which  examples  were  given  quite  as  un- 
liquidated as  in  the  cases  under  consideration,  that  in  these  cases 
the  indorsement  on  the  writs  was  quite  sufficient  to  warrant  the 
signing  of  final  judgment  and  that  the  judgments  ought  not  to  be 
disturbed  on  that  ground.  As  to  the  2nd  ground,  he  contended 
that  the  Court  would  not  after  judgment  signed  persume  the  claim 
for  interest  improperly  made.  The  defendants  should  have  ap- 
peared to  the  writa,  by  their  non-appearance  they  bad  admitted  the 
propriety  of  the  claim,  Rodwayy,  Lueae,  10  Ex.  667. 


As  to  the  8rd  ground,  that  only  applied  to  one  of  the  actions, 
and  even  if  maintainable  in  that  which  was  not  clear,  could  not 
affect  the  other  cases.  The  last  ground  was  on  the  merits.  Was 
there  jurisdiction  in  a  case  of  this  kind  ?  There  seemed  an  ab- 
sence of  authority  on  the  point,  but  it  appeared  doubtfhl  whether 
the  60th  section  C.  L.  P.  A.,  1856,  applied  In  such  a  case. 

As  to  the  setting  aside  the  executions,  that  would  depend  on  the 
fate  of  the  judgments ;  if  the  judgments  were  successfully  assailed, 
then  the  executions  must  fall  with  them ;  if  not,  then  they  must 
stand. 

Jaekeon  supported  the  applications,  referring  to  the  affidavits 
generally  and  contending  that  they  ought  to  be  made  absolute  in 
the  terms  moved. 

DaAPKR,  C.  J.  C.  P.^After  carefully  reading  over  the  ease  of 
Rodway  ▼.  Lueae  30  Ex.  667,  cited  by  Mr.  Vankonghnet,  it  ap- 
pears to  me  as  the  result  that  a  plaintiff  may  claim  interest  on  n 
demand  for  specific  goods  and  chattels  sold  and  that  if  the  defend- 
ant means  to  dispute  the  claim  he  must  appear  to  the  writ. 

If  the  endorsement  is  made  on  the  writ  for  interest  in  order  to 
gain  an  improper  advantage,  and  judgment  be  signed  for  a  larger 
amount  than  the  ^aintiff  is  really  entitled  to,  sneh  judgment  will 
be  set  aside. 

In  the  case  of  Mearm  ▼.  The  Orand  Trunk  Company  and  Spence 
T.  The  Grand  Trunk  Company^  I  do  not  find  in  the  affidaviU  filed 
for  the  defendant  sufficient  reason  for  concluding  that  the  interest 
was  claimed  in  order  to  gain  an  *'  improper  advantage*'  except  in 
one  respect.  It  was  very  fairly  admitted  by  Mr.  Jackson,  that  on 
a  writ  specially  indorsed  for  goods  sold  and  delivered  it  is  the  gen- 
eral practice  to  indorse  a  clum  for  interest  also,  but  he  says  that 
interest  was  claimed  from  August,  1857,  and  that  the  affidavits 
shewed  clearly  the  claim  could  not  haTC  existed  lAea,  and  that 
the  accounts  the  correctness  of  which  Mr.  Armour,  at  least /H-tma 
facie  admits  by  signing  the  receipts  at  the  foot  of  them,  shew  that 
the  Plaintiffs  demands  accrued  as  follows :  Meams'  first  claim  for 
£818  2s.  6d.  on  80th  September,  1859,  and  his  second  clMm  for 
£15  15a.  on  the  81st  October,  1857,  and  8penoe*s  claim  for  £106 
lOs.  on  81st  August,  1857,  while  the  writs  were  endorsed  for  in- 
terest from  Ist  August,  1857. 

But  though  the  writs  were  served  on  16th  Mareh,  1858,  no  appear* 
ances  were  ever  entered,  and  this  arose,  it  is  suggested  rather  than 
sworn  by  their  being  sent  too  late  to  be  filed.  This  fact  ought  to  bars 
been  known  to  defendant's  attorney,  if  he  took  proper  care,  for  it 
is  to  be  presumed  he  employed  an  agent  to  file  them.  Mr.  BeH's 
letter  20th  March,  1858,  refers  to  the  receipt  of  the  writs,  at  least 
I  can  put  no  other  interpretation  on  it,  and  therefbre,  Mr.  Bell 
knew  the  actions  were  commenced— meant  to  appear — but  by  some 
accident  not  set  forth,  omitted  to  do  so,  and  paid  the  bare  principal 
of  the  debt  on  the  6th  or  7th  of  April — a  week  at  least  after  judg- 
ment had  been  signed. 

Under  these  circumstances  plaintiff  in  strictness  is.  entitled  to 
his  costs  unless  the  arrangement  stated  in  Mr.  Shanl^'s  affidarit^ 
affords  an  answer. 

As  to  this,  I  do  not  entertain  the  slightest  doubt  but  that  Mr. 
Shanley,  both  intended  and  belicTed  the  f^ree  pass  given  by  him 
should  be  and  was  accepted  as  a  compensation  for  all  claims  which 
Mr.  Armour,  was  then  setting  up.  But  Mr.  Armour's  affidavit 
unequivocally  denies  that  such  vras  his  understanding  or  intent, 
and  I  am  in  one  particular  inclined  to  agree  with  him.  For  in- 
terest and  for  costs  in  suits,  he  had  a  legal  means  of  asserting 
the  claim  as  a  right  appertaining  to  the  plaintiffs  in  the  action. 
If  the  suits  had  been  unsnocessfVilly  defended,  he  would  certaiol  j 
have  recoTcred  one  if  not  both.  But  his  individual  claims  as  tho 
assignee  of  the  debts  for  journeys,  in  trying  to  get  a  settle- 
ment and  the  loss  or  inconvenience  resulting  from  delay  he  bad 
no  legal  remedy  and  he  may  have  had  these  only  In  his  name  when 
Mr.  Shanley  would  draw  no  such  distinction,  and  would  materially 
conclude  all  Mr.  Armour's  claims  were  compensated  by  the  fk«e 
pass.  At  all  events,  Mr.  Armour's  aflidarit  denies  Mr.  Shanley's 
conclusion  and  this  denial  prevents  any  action  on  the  latter  as  an 
established  fact. 

In  these  two  cases  therefore,  I  think  the  judgments  and  writs 
cannot  be  set  aside.  But  the  defendants  daim  to  have  the  amount 
of  interest  endorsed  upon  the  eiecutions  reduced  as  the  interest 
is  calculated  for  too  long  a  period. 
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I  shonid  not  baye  felt  inclined  to  interfere  at  all  for  so  trifling 
an  amount  but  for  a  eoouderation  to  wbich  I  sball  presently 
advert. 

Tbere  is  a  third  action^  of  Mforru  ^  Spmee  t.  Tlu  Orand  Tnmk 
MaUmay  Company,  In  this  the  summons  was  endorsed  for  £147 
178.  6d.,  and  interest  from  the  1st  August,  1857.  The  summons 
in  Meams's  suit  was  endorsed  )for  £383  17s.  6d.,  and  that  in 
Spenee's  suit  for  £147» — together,  £480  17s.  6d.  Mr.  Armour 
receiTed,  as  the  fall  amount  of  principal  on  Mearns's  buit,  £833 
178.  6d.,  and  in  Spenee's  $108  10c.,  the  lattar  being  £88  lOs. 
more  than  the  special  endorsement  claimed.  The  aggregate  of 
debt  which  Meams  &  Spence  had  a  right  to  was  £441  7s»  Gd.  It 
was  sworn  on  the  part  of  the  defendants  that  there  was  no  debt 
due  to  them  jointly,  and  Mr.  Armour  does  not  deny  this,  but 
reoeiYCs  in  full  of  both  the  debts  due,  a  sum  less  than  that  claimed 
in  the  two  separate  suits. 

There  seems  therefore  to  hare  been  no  foundation  whatever  for 
the  third  suit.  These  facts  exclude  all  idea  of  it,  and  Mr.  Armour 
offers  no  explanation.  In  this  case  judgment  has  been  signed  for 
X16S  16s.,  and  costs  £5  ISs.  2d.,  and  the  writ  is  endorsed  for 
98.  lid.  balance  of  damages  as  well  as  costs. 

The  joint  plaintiffs  had  no  claim,  and  this  Mr.  Armour  must 
hare  known  when  he  receiTed  payment  if  not  before.  In  the 
Absence  of  any  explanation  from  him,  and  when  the  affidavits  on 
the  defendant's  side  so  pointedly  call  his  attention  to  the  matter, 
I  cannot  avoid  the  conclusion  that  he  knew  he  had  no  evidence  to 
sustain  this  action,  and  that  his  issuing  a^.  /a.,  founded  on  a  judg- 
ment which  he  knew  was  not  tounded  on  any  just  claim,  shows 
that  he  made  the  special  endorsement  in  order  to  obtain  an  impro- 
per advantage,  and  that  he  signed  judgment  for  a  sum  to  which  he 
had  no  title. 

I  think,  therefore,  the  judgment  Should  be  set  aside  with  costs. 
The  only  hesitation  I  feel  is  as  to  the  authority  of  a  judge  nt  cham- 
bers to  set  aside  a  final  judgment  on  the  merits ;  but  the  60th  sec- 
tion of  the  Common  Law  Procedure  Act  of  1866,  favors  the  view 
that  there  is  such  authority,  and  certainly  there  could  be  no  fitter 
case  for  its  exercise. 

As  to  the  other  suits,  I  think  the  charge  on  each  of  £1  68.  for 
certificate  of  judgment  shonid  not  be  allowed.  Mr.  Armour  has 
not  attempted  to  show  that  such  a  certificate  was  taken  out  or  filed. 
I  cannot  make  out  that  the  sums  endorsed  on  the  executions  for 
balance  of  damages — in  other  words,  interest — ^go  back  in  compu- 
tation as  far  as  1st  August,  1867.  The  amounts  fall  far  short  of 
the  interest  at  the  rate  of  six  per  cent,  computed  from  the  time 
that  the  defendants'  accounts  show  the  debt  became  due. 

I  have  felt  some  doubts  as  to  the  question  of  the  costs  of  the 
Ji,  fat^  and  indeed  of  the  suits.  It  certainly  seems  that  the 
Actions  might  have  been  Buccessfyilly  defended,  and  but  for  Mr. 
Shanley's  interference  the  plaintiffs  wonld  not  have  recovered 
anything.  Such,  I  say,  Is  the  apparent  oooehislon  from  what  is 
■hewn. 

But  when  Mr.  Bell  paid  the  debt,  he  knew  the  actions  were 
pending,  and  that  the  plaintiffs  claimed  interest  as  well  as  princi- 
pal, and  he  ought  to  have  known  that  his  appearances  were  not 
entered — and  that  judgment  was  signed ;  for  that  was  the  only 
ground  on  wbich  the  appearance  could  be  too  late.  But  he  pays 
the  money  unconditionally,  and  as  I  cannot  for  reasons  already 
given,  act  upon  Mr.  Shanley's  statement,  though  I  have  no  doubt 
as  to  the  truth  of  his  representation,  Mr.  Bell  should  not  have  left 
the  question  open. 

It  is  certainly  a  very  ungracious  return  for  the  active  interfer- 
ence of  the  defendant's  officers  to  whose  exertions  Mr.  Armour  ap- 
parentiy  owes  the  recovery  of  a  large  amount  of  money,  that  be 
should  take  advantage  of  the  legal  right  to  enforce  costs  when  if 
their  suits  had  been  defended  the  defendants  might  probably  have 
recovered  them.  But  I  cannot  say  his  proceedings  are  made  out 
Xo  be  irregular  or  in  bad  faith.  The  only  objection  is  to  the 
Amount  eudorsed  on  the^.  fa.  This  should  be  reduced  by  the 
sums  charged  for  certificate.  I  do  not  see  my  way  clear  to  any 
further  reduction  and  in  these  two  cases  I  shall  give  no  costs. 


Swin  V.  J0HB8. 

Than  oiiist  alwayi  be  great  raluetanM  to  Mt  uide  tlM  ordmr  of  a  oonntj  Jadge 
directing  ths  Inrae  of  batlable  proeeM,  whan  there  we  reuoiuible  groundfl  from 
which  he  might  drew  the  eonduloo  that  the  defmdent  wee  eboat  to  leefe  the 
Provlaoa  of  Canada. 

StnMe: 

L  It  Is  not  aocewaiy  fbr  the  eopj  of  the  writ  of  eaplaa  served  to  ihow  the  debt  oa 
which  the  order  aatborizing  the  Ueue  of  the  eapiae  iuned. 

2.  It  ii  not  neoeMary  that  the  wilt  ahoiild  show  the  muiMor  the  tonnij  judge  who 
made  the  order. 

3.  An  affidavit  showing  &cta  and  drenmstanoes  soffldeBt  to  satisfy  the  jndge  that 
the  defendant,  nnkes  apprehended,  to  forthwith  about  to  leave,  win  be  snfltoieDty 
though  It  is  only  sworn  that  defendant  is  aboat  to  leave  Upper  Panada. 

4.  If  any  of  the  foregoing  were  held  to  be  irregularities,  amendments  might  be 
allowed. 

BeUlj  that  where  the  order  for  bailable  proasss  was  made  vmon  two  aflldaiite,  one 
of  wbidi  was  intltled  In  the  Queen's  Beneli«  and  the  other  not  Intltled  in  any 
ooort,  and  the  prooess  afterwarde  issued  from  (he  Oommon  Pleea,  that  the  «!&• 
daTits  were  irregular,  and  the  arrest  was  set  aeide^  with  oosts. 

MaKh  5, 18C0. 

This  was  a  sumvons  to  show  cause  why  the  order  of  the  judge  of 
the  County  Court  of  the  county  of  Brant,  the  writ  of  capias  issued 
in  this  cause,  the  copy  and  service  thereof,  and  the  arreet  of  the 
defendant  Jones  on  the  said  writ,  should  not  be  set  aside,  with 
costs,  on  the  following  grounds:  1.  That  the  two  affidavits  oa 
which  the  order  was  made,  do  not  show  any  ground  for  arresting 
the  deftndant,  it  not  being  therein  swom  or  stated  that  the  defen* 
dant  was  about  to  leave  Canada.  2.  That  the  writ  was  issued  out 
of  the  Court  of  Common  Pleas,  and  one  of  the  affidavits  on  which 
it  was  issued  was  intitied  in  the  Court  of  Queen's  Bench,  and  the 
other  not  intitied  in  any  court  3  That  the  order  of  the  learned 
Judge  of  the  County  Court  does  not  show  at  whose  suit  tiie  defen- 
dant should  be  arrested ;  or,  4.  Why  the  arrest  of  the  defendant 
on  the  writ  of  capias  should  not  be  set  aside,  and  the  bail  bond 
given  to  the  sheriff  of  Brant  be  given  up  to  be  cancelled,  on  the 
grounds  already  stated ;  also  oa  the  ground  that  there  is  no  endorse- 
ment on  the  copy  of  the  writ  of  capitis  served,  of  the  amount  for 
wbich  ball  was  to  be  taken.  6.  Because  tbere  was  no  date  in  the 
said  copy  of  writ,  as  to  when  the  order  issued.  6.  Because  th# 
writ  does  not  state  the  name  of  the  Judge  of  the  county  coort 
making  the  said  order.  7.  Because  there  was  no  sufficient  cause 
stated  in  the  affidavit,  to  warrant  the  beltef  th»t  the  defendant  was 
about  to  leave  Canada.  8.  Because  the  affidavit  only  stated  that 
the  defendant  wae  going  te  leave  Upp&r  Canada. 

HarrUon  showed  cause,  and  contended,  1.  That  the  granting  of 
the  order  to  hold  tbe  bail,  was  a  matter  in  the  discretion  of  the  coun- 
ty Judge ;  and  as  b«  in  the  exercise  of  that  discretion,  granted  the 
order  on  the  affidavits  produced  to  him,  the  exercise  of  his  discre- 
tion cannot  be  reviewed  either  as  to  the  grounds  of  making  the 
order,  or  the  form  and  title  of  affidavits  (Eog.  Stat  1  &  2  Vic.  cap. 
110,  sec.  8;  Consol.  Stat.  U.C.  cap.  24,  sec.  6,  p.  277;  Hargreavf 
V.  ffayes,  6  El.  &  B.  272 ;  Terry  v.  Comaioek,  M.S.  Chambers, 
Draper,  C.  J.).  2.  That  althoagh  the  deponent  stated  his  belief 
that  the  defendant  was  immediately  about  to  leave  Upper  Canada, 
yet  he  stated  facts  to  show  that  he  (defendant)  **  has  no  ties  which 
particularly  bind  him  to  the  Province  of  Canada,  and  is  so  situate 
that  he  can  leave  without  inconvenience  at  any  moment ;"  and  also 
that  the  defendant  had  failed  to  meet  him  in  relation  to  the  matter, 
as  he  had  promised ;  and  that  the  Judge  might  well  infer  from  this 
his  intention  to  leave  Canada  as  well  as  Upper  Canada  {McFnniM  v. 
MaekliHy  6  U.  C.  Law  J.  14).  8.  That  the  affidavits  on  which  a 
capias  issues  need  not  be  intitied  in  any  court,  as  the  statute  is 
only  directory,  not  imperative  (Consol.  Stat.  U.C.  sec.  6,  p.  278 ; 
lb.  p.  7).  4.  That  affidavits  might  be  read  without  being  intitied 
in  any  court,  if  sworn  before  an  officer  of  the  court  in  which  read. 
(Perse  v.  Browning,  1  M.  &  W.  861 ;  White  v.  Irving,  6  Dowl.  P.C. 
261 ;  In  re  Eraser,  10  U.C.  QB.  288;  Consol.  Stat  U.C.  cap.  89, 
ss.  8,  8,  9,  p.  484.)  5.  That  an  affidavit  intitied  in  the  wrong 
court  is  not  a  nullity  (Saunderson  v.  Cummings,  R.  &  H.  Dig. 
Arrest,  I.  24).  6.  That  although  there  was  no  endorsement  on 
the  back  of  the  writ  of  the  amount  for  which  bail  was  to  be  taken, 
yet  such  endorsement  was  on  the  face  of  the  writ,  and  thereupon 
substantially  complies  with  the  form  given  in  the  statutes  [Cons'ol. 
Stat  U.C.  cap.  22.  sec.  8,  p.  186,  and  Forms  on  pp.  260.  261,  262; 
Chamberlain  el  al,  Y.  WoodeU^  1  U.  C.  Prao.  Rep.  195;  1  Clut 
Arohd.  718).    7.  That  it  is  not  necessary  to  show  the  date  of  th« 
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order  on  which  the  writ  was  issaed  on  the  copy  of  thv  writ  serred; 
that  the  origioal  order  was  dated,  and  that  was  sufficient  8.  That 
there  is  nothing  which  requires  the  name  of  the  county  judge  who 
made  the  order  to  be  stated  in  or  on  the  writ ;  that  it  was  stated 
on  and  in  the  margin  of  the  writ,  **  Bail  for  £50,  bj  order  of  the 
judge  of  the  County  Court  of  Brant."  9.  That  the  7ih  and  8th 
objections  had  been  already  referred  to  by  him.  10.  That  this 
being  an  action  for  seductiun,  and  the  defendant  having  admitted 
his  guilt,  is  not  entitled  to  much  consideration  from  the  court. 

Betuofif  contra,  argued :  1.  That  the  discretion  of  the  county 
judge  was  a  legal  one,  to  be  exercised  in  a  rational  manner,  and 
subject  to  roTiew.  2.  That  he  might  well  assume,  on  these  affida- 
vits, that  the  defendant  was  only  going  to  Lower  Canada  ;  and  if 
so,  the  plaintiff  could  not  properly  cause  him  to  be  arrested.  8. 
That  the  irregularity  as  to  the  affidavit  could  not  be  got  over ;  that 
although  by  the  Consolidated  Statutes  of  Upper  Canada,  chapter 
24,  section  6,  it  is  not  necessary  that  an  affidavit  to  hold  to  bail 
should  at  the  time  of  the  making  be  intitled  of  or  in  any  court,  but 
the  style  and  title  of  the  court  out  of  which  the  process  issues  msy 
be  added  at  the  time  of  issuing  out  the  process,  and  such  style  and 
title,  when  so  added,  shall  be  for  all  the  purposes  and  in  all  pro- 
ceedings whether  civil  or  criminal,  taken  and  adjudged  to  have 
been  part  of  the  affidavit  ah  initio,  that  this  enactment  clearly  oon- 
templates  the  title  of  the  court  is  to  be  added  when  the  writ  is  sued 
out,  and  omitting  to  add  it  is  an  irregularity  for  which  the  arrest 
should  at  all  events  be  set  aside.  4.  That  even  admitting  an  affi- 
davit not  intitled  in  any  court  might  be  read,  yet  in  this  cause  the 
affidavit  that  wae  intitled,  was  intitled  in  the  wronff  court,  and  the 
other  not  intitled  in  any  court.  The  affidavit  was  intitled  in  the 
Court  of  Qtteen*8  Bench,  whilst  the  writ  was  issued  out  of  the 
Court  of  Common  Pleas.  That  the  case  of  Sander§<m  v.  Cummingt, 
referred  to,  merely  decided  that  an  affidavit  intitled  in  one  court 
and  used  in  another  was  not  a  nullity,  but  the  note  of  the  case 
states  that  it  is  an  irregularity.  6.  That  to  the  form  of  the  writ 
in  appendix  to  the  Common  Law  Procedure  Act,  under  the  head  of 
**  Indorsement  on  the  writ  before  the  service  thereof,"  among  other 

things  was  the  following :    "  Bail  for  $ ,  by  order  of  

(naming  the  judge  who  makes  the  order)."  And  by  Consolidated 
Statutes,  chapter  22,  section  28,  that  every  writ  of  capias,  with 
every  memorandum  or  notioe  subscribed  thereto,  and  all  indorte- 
menit  thtreoHy  shall  be  delivered  with  the  original  writ  to  the 
sheriff,  who  is  to  serve  it  on  the  defendant  That  this  implies 
that  the  name  of  the  judge  who  made  the  order,  and  not  his  name 
of  office,  is  to  be  endorsed  on  the  writ  That  the  proper  notice 
was  endorsed  on  the  writ  in  this  cause,  except  that  the  name  of 
the  judge  is  not  given ;  but  no  copy  of  the  notice  was  on  the  copy 
of  the  writ  served  on  the  defendant,  and  thus  it  was  irregular  on 
both  grounds.  He  considered,  however,  that  the  objection  to  the 
title  to  the  affidavits  was  the  strong  ground  of  his  application. 

Richards,  J. — The  ease  cited  from  5  £.  &  B.  seems  to  mo  to  be 
a  strong  one  in  favor  of  the  plaintiff,  and  there  would  always  be 
great  reluctance  to  set  aside  the  order  of  a  judge  directing  the 
arrest  when  there  are  strong  grounds  from  which  he  might  draw 
the  conclusion  that  the  defendant  was  about  to  leave  the  Province 
of  Canada.  At  all  events  I  am  not  prepared,  even  if  I  had  the 
authority  so  to  do,  to  set  aside  the  arrest  on  the  ground  that  the 
learned  judge  of  the  county  court  ought  not  to  have  ordered  it, 
from  the  In<iuffieiency  of  the  affidavits  placed  before  him.  I  think 
the  other  formal  grounds  of  objection,  from  the  fifth  to  the  eighth 
inclusive,  ought  not  to  prevail ;  at  all  events  I  should  not  hesitate 
to  amend  the  irregularities  complained  of.  The  third  objection  Is 
without  foundation ;  the  fourth  seems  to  me  to  be  the  most 
formidable. 

I  have  looked  at  the  cases  cited,  and  many  others.  They  doubt- 
less go  to  show  that  the  courts  have  permitted  affidavits  to  be  read 
when  sworn  before  the  proper  officer  of  the  court,  though  not 
intitled  in  the  court.  The  moderu  cases  do  not  go  to  the  length  of 
deciding  that  when  intitled  in  a  wrong  court,  they  are  not  irregu- 
lar. The  case  referred  to  in  16  M.  &  W.  merely  decides  that  when 
the  affidavit  is  sworn  before  an  officer  of  both  courts,  it  might 
afterwards  be  used  in  either  court  Baron  Park  says  that  **  the 
affidavit  might  be  taken  before  him  (a  commissioner  of  common 
pleas  and  exchequer),  to  be  intitled  and  used  in  either  the  common 
pleas  or  the  exchequer,  as  the  ease  might  require." 


In  the  case  from  6  E.  &  B.,  Lord  Campbell  sayst  **  If,  indeed, 
there  had  been  a  cause  in  court,  and  the  affidavit  had  omitted  t» 
name  it,  that  would  be  bad,  becaase  no  perjury  could  then  be 
assigned  on  the  affidavit ;  but  where  there  is  no  cause,  the  names 
are  mere  surplusage,  aiwf  yov  have  the  namt  of  the  court.** 

One  of  the  affidavits  here  is  intitled  in  the  Conrt  of  Queen's 
Bench,  and  the  other  is  not  intitled  at  all.  It  may  Im  argued  that 
the  affidavit  might  now  l>e  intitled,  whioh  has  a  blank  for  that 
purpose ;  but  that  would  not  get  over  the  difficulty  as  to  the  other, 
and  both  affidavits  are  neeeosary  to  justify  the  arrest. 

I  have  seen  no  ease  whieh  goes  so  far  as  to  decide  that  a  plain* 
tiff  is  not  guilty  of  an  irregularity  when  he  intitles  his  affidavit  in 
one  court  and  uses  it  in  another.  The  general  doctrine  with  vegari 
to  affidavits  is  this,  and  laid  down  in  Lush's  Practice,  at  page  762; 
**  The  formal  parts  of  an  affidavit  which  require  notioe  are,  first, 
the  title,  ko.  The  title  consists  of  two  parts,  vis.,  the  style  of  the 
court  and  the  names  of  the  parties  to  the  action  or  proceeding.  If 
either  l>e  improperly  omitted,  the  affidavit  will  not  be  heard, 
though  the  opposite  party  consent  to  waive  the  objection." 

It  is  true,  as  I  have  already  stated,  that  affidavits  of  debt  have 
been  permitted  to  be  used,  when  sworn  to  before  the  proper  offieer, 
in  England,  though  not  intitled  in  the  court ;  but  I  think,  indepen* 
dently  of  the  question  of  irregularity  in  using  the  affidavit  intitled 
in  one  eourt  for  the  purpose  of  issuing  a  bailable  process  out  of 
another,  that  our  statute  was  intended  to  provide  expreesly  for  the 
mode  in  which  affidarita  to  hold  to  bail  were  to  l>e  sworn  and  inti- 
tied,  when  used  in  either  of  the  courts.  The  plaintiff  not  having 
followed  thatoourse  is,  I  think,  clearly  irregular  in  his  proceeding. 
He  can  gain  no  support  from  the  argument  that  the  affidavits,  when 
produced  before  the  judge,  were  in  their  present  state  or  not  inti- 
tled at  all,  for  the  statute  oontemplates  that  they  are  to  be  Intitlad 
when  used,  and  the  judge  undoubtedly  supposed  the  plaintiff  wonld 
have  them  properly  intitled  when  issuing  his  capias.  On  the  whole 
I  feel  bound  to  give  effect  to  the  objection  to  the  affidavits,  so  far 
as  to  order  the  arrest  to  be  set  aside,  and  the  bail  bond  to  be  given 
up  to  be  cancelled,  on  the  defendant's  entering  an  appearanca  to 
the  action. 

The  order  will  go,  with  ooata. 


CHANCEET. 
(B«port«d  by  Taonis  Hosonre,  >'aq^  LMt,  Buristenet-Iaw.) 

Allah  t.  MoDovoall. 

€b»tt    MarfffBffor  omd  Mmi§og%t^BtdgmpUam, 

A  mortgagee  is  slwaji  •ntltled  to  hb  ooste;  end  tberifim  wbMi  a  rabsequMit 
XDortgsfEva  who  has  filed  a  bill  to  firedope,  offers  to  cooiolfcUte  hie  tolt  la  that 
or  the  prior  UMrtiHM  who  hM  flkd  a  bUl  after  Mm,  he  viU  be  allowed  hh  prior 
coftti  la  auch  aait. 

In  this  ease,  three  mortgagees  had  filed  separate  bills  in  Ch« 
following  order — the  second  mortgagee  filed  his  bill  first ;  then  the 
third  mortgagee,  and  then  the  first  mortgagee.  Decrees  had  been 
made  in  favor  of  the  second  and  third,  and  now  the  bill  of  the 
first  mortgage  came  on  by  way  of  motion  for  a  decree. 

Freeland  for  the  plaintiff,  asked  for  the  usual  decree  for  enquiries 
and  for  foreclosure. 

HodgiM  lor  the  second  mortgagee,  had  no  objection,  and  con- 
sented to  consolidate  his  suit  with  that  of  the  plaintiff,  provided 
his  client  would  be  allowed  the  costs  already  incurred ;  and  cited 
Loftui  V.  Swift,  (2  8.  &  L.  642)  White  T.  Bithop  of  Peterborov^k, 
(Jac.  402)  Brace  v.  Vucheu  of  Marlborough,  (Mos.  60)  DetHUn  v. 
Gale,  (7  Ves.  683)  I^  v.  Lockhart,  (10  Bcav.  828)  Barlow  v. 
Oaine,  (28  Beav.  244). 

Freeland,  in  reply,  contended  that  the  second  mortgagee  could 
not  obtain  such  a  relief  in*  the  present  decree.     - 

EsTEN,  V.  C. — This  is  a  esse  in  which  three  mortgagees  have 
filed  bills  of  foreclosure  or  sale,  the  plaintiff  being  first  mortgagee. 
Tho  second  mortgagee  has  obtained  a  decree  against  the  mortgagor 
and  the  third  mortgagee.  The  third  mortgagee  has  also  filed  his 
bill  against  the  mortgagor  and  second  mortgogee,  praying  a  sale, 
subject  to  the  first  mortgage.  The  second  mortgagee,  being  % 
party  to  the  present  suit,  undertakes  to  discontinue  his,  and  aske 
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to  be  allowed  in  this  decree,  the  costs  already  incarred.  We  think 
be  should  have  them,  on  a  redemption  in  this  suit,  by  either  the 
third  mortgagee  or  the  mortgngor ;  nnd  the  third  mortgagee  cannot 
redeem  the  estate  in  either  suit,  without  paying  the  second  mort- 
gagee his  coats  in  both  suits,  nor,  of  course,  could  the  mortgagor. 
It  would  be  advisable  that  the  third  mortgagee  should  be  a  party 
to  this  arrangement,  as  he  is,  of  coarse,  entitled  to  the  same 
benefit. 


WOBTHIUQTOII   T.    ELIOT. 

Eliot  v.  WoftTHiXGTOir. 


Mnigaff&—Tru$t  and  TruMiee-^BvicUnee-^Crosi  tuU. 

A  pv^  procumd  a  relaaM  of  a  mortgage  from  a  mortgagee  in  order  that  a  mor- 
gage  might  be  made  to  another  par^  by  way  of  truet  to  raise  money.  The 
tnut  waa  never  carried  ont,  the  party  for  whose  benefit  It  was  Intended  having 
died*  His  executors  then  Aled  a  bill  to  foreclose ;  and  thereupon  the  mortgagCM- 
filed  a  trfU  on  the  ground  that  the  tnut  having  fidled,  the  mortgage  should  be 
delivered  up  to  be  cancelled. 

HeUi^  that  he  was  enUtled  to  the  raUet 

The  bill  on  the  first  suit  was  filed  for  the  foreclosure  of  a  mort- 
gage made  by  the  defendant  Eliot,  to  one  Davidson,  deceased,  for 
$10,000.  The  defence  to  that  bill  and  the  foundation  of  the  bill 
in  the  second  suit,  was  that  this  mortgage  was  made  to  Davidson, 
at  the  request  of  the  defendant  Eliot,  in  order  that  the  former 
might  negociate  it  and  hand  over  the  proceeds  of  it  to  the  latter, 
for  the  purpose  of  distribution  among  the  accommodation  endor- 
sers of  one  Berry  man.  To  this  it  was  answered  that  although  the 
arrangement  might  be  so  between  the  parties  yety^firtt,  it  was 
made  in  pursuance  of  a  prior  engagement  between  Derryman  and 
Datidson,  that  the  property  should  be  mortgaged  to  secure  an  en- 
dorsement to  Davidson ;  and  teeondlp  that  at  any  rate  Davidson 
being  one  of  the  cestui  que  trusts  interested  in  the  trust  funds  was 
entitled  to  retain  the  moneys  after  negotiations  in  respect  of  his 
own  liability. 

The  evidence  ffuled  to  show  any  Inowledge  on  the  part  of  Eliot 
of  the  alleged  agreement  between  Berryman  and  Davidson. 

EsTBii,  V.  C,  deUvered  the  judgment  of  the  Court. 

I  think  the  bill  of  foreclosure  should  be  dismissed  with  costs, 
and  the  mortgage  delivered  up  to  be  cancelled.  I  think  that  the 
cross  relief  could  have  been  obtained  in  the  foreclosure  suit,  and 
therefore,  if  the  foreclosure  bill  was  filed  first,  I  think  the  decree 
in  the  cross  suit  should  be  without  costs,  as  it  was  unnecessary ; 
but  if  Eliot's  bUl  was  filed  first,  he  is  entitled  to  his  costs  in  that 
soit  also.  Miller's  evidence  may  be  finally  excluded  from  con- 
sideration, because,  among  other  reasons,  he  does  not  pretend  to 
be  personally  cognisant  of  the  facts.  Dunn's  evidence  is,  I  think, 
inadmissible.  The  agreement  he  proves,  would,  if  valid,  entitle 
him  to  a  large  part  of  the  £2,500,  sought  to  be  recovered  in  this 
suit.  Holden's  evidence,  however,  is  equally  free  from  objection 
and  suspicion,  and  I  think  it  is  clearly  proved  by  his  evidence, 
that  an  agreement  such  as  he  mentions,  was  made  between  Berry- 
man,  Davidson,  and  Dunn.  It  does  not  appear,  however,  that  so 
mnch  of  it  as  concerned  the  intended  mortgage  to  Davidson,  was 
ever  made  known  to  either  Eliot  or  Jones.  It  seems  that  Berryman 
was  to  procure  the  mortgage  from  Jones  to  Davidson  and  Dunn, 
and  Davidson  relied  upon  him  for  that  purpose,  and  acting  in  good 
faith,  he  should  have  communicated  the  understanding  to  Jones. 
I  conclude  that  he  did  not,  but  having  procured  the  release  from 
Dnnn,  that  he  afterwards  procured  the  creation  of  the  trust  from 
Jones.  To  execute  a  mortgage  to  Davidson  for  the  purpose  of 
eale,  and  to  pay  Dunn,  would  not  have  been  according  to  the  trust, 
and  to  indemnify  Davidson  against  Dunn's  claim,  although  not 
perhaps  at  variance  with  the  trust,  is  not  a  probable  fact ;  for 
Jones  and  Eliot  were  both  endorsers  for  Berryman,  and  Eliot 
would  naturally  protect  himself  and  Jones,  in  the  first  instance. 
I  conclude,  therefore,  that  the  mortgage  was  not  to  Davidson,  in 
pursuance  of  the  agreement  between  Dunn,  Berryman,  and  David- 
Bon.  It  is  agreed  on  all  hands,  however,  that  it  was  made  for  the 
purpose  of  sale,  and  the  only  question  is,  what  disposition  was  to 
be  made  of  the  money  to  be  thus  produced  7  It  necessarily  fol- 
lows, that  it  was  to  be  paid  to  Eliot  for  distribution  according  to 
the  trust,  and  that  Davidson  held  the  mortgage  as  a  mere  agent ; 
that  Eliot  could  have  recalled  it  at  any  time ;  and  that  Davidson 
not  having  sncoeeded  in  executing  his  trusty  the  mortg:ige  must 


be  delivered  up,  and  the  foreclosure  suit  is  utterly  inadmissible. 
With  this  view,  all  the  conduct,  and  expression?,  and  letters  of 
Davidson  agree.  I  do  not  think  either  Dunn's  or  Jones*  evidence 
is  admissible,  but  Water's  I  think  is,  and  at  all  events  Clancy's* 
When  Davidson  found  that  the  agreement  with  Dunn  had  not  been 
carried  into  effect,  he  seems  to  have  received  the  mortgage  from 
Eliot,  on  the*  full  understanding  that  he  was  merely  to  negotiate 
it,  and  pay  the  proceeds  to  Eliot,  he  was,  in  fact,  a  mere  agent, 
and  I  think  so  understood  himself  to  be.  My  view  is,  that  Dunn 
having  incautiously  released  his  mortgage  before  the  new  one  was 
made,  and  Berryman  having  procured  the  creation  of  the  trust, 
without  communicating  the  whole  of  his  engagement  with  Dunn, 
and  the  trust  having  been  created,  and  the  mortgage  executed 
bona  fidsy  by  Jones  and  Eliot,  and  Davidson  having  received  the 
mortgage  on  the  understanding  that  has  been  mentioned,  of  course 
foreclosure  is  out  of  the  question,  and,  the  purpose  having  failed, 
the  mortgage  must  be  delivered  up,  and  all  parties  will  stand  in 
the  same  position  as  if  the  mortgage  had  never  been  made.  The 
trust  will  remain  in  the  same  plight,  as  if  the  abortive  attempt 
that  has  been  made  to  carry  it  into  execution,  had  not  been  made. 
Whether  if  Dnnn  released  bis  mortgage,  and  Davidson  assumed 
his  debt,  on  the  condition  that  it  was  to  be  collaterally  secured  by 
another  mortgage  ;  that  agreement  not  having  been  carried  into 
execution,  Dnnn  or  Davidson's  representatives  have  any  right  to 
impeach  the  trust.  Is  another  question,  upon  which  I  express  no 
opinion,  and  which  must  be  settled,  if  at  all,  in  another  suit;  but 
this  mortgage  having  been  made  under  this  trust,  and  for  the  pur- 
pose that  has  been  mentioned,  must,  in  the  event  that  has  hap- 
pened, be  delivered  up. 

Subsequently  the  question  of  costs  was  spoken  to,  when  Esrsir, 
y.  C,  decided  that  although  Eliot's  bill  had  not  been  filed  until 
a^r  the  other,  in  which  the  fhll  relief  could  have  been  obtained, 
yet  since  the  plaintiffs  in  the  first  suit  might  at  any  time  have 
disappointed  Eliot  by  dismissing  their  bill,  he  was  justified  in 
filing  his  own,  and  should  receive  the  costs  of  the  suit. 


SUPREME  COURT  OF  ILLINOIS. 

Railroads — Common  Carriers^ 

Ths  Cuoaoo  ahd  Avboka  Raileoai>  Compaht,  Appellant,  t. 

Jamis  Thompsoh,  Appellee. 

Railroad  Oompanies  are  common  carriers,  althongh  their  charters  do  not.  In  so 

many  wonfa  provide  that  they  shall  be. 
Bank  bills  are  not,  in  eomm«n  parlanoe,  inelndKd  in  the  phrara,  **  foods  and 

rhattels,'*  when  need  in  connection  with  insuranos  eompaniee  and  transportation 

by  land  or  water. 
All<>glns  and  proving  that  a  railroad  oompaoy  is  a  eommon  carrier  rf  « goods 

fMght,  etc.,**  dnee  not  establish  it  to  bs  a  oonmon  e«rrler  of  bank  bills. 
Authority  to  receive  Rnods  and  freight  does  not  imply  power  to  receive  bank  bills 

at  the  ordioary  tariff  for  the  risk. 
If  omnmon  carriemaTV  to  he  held  ss  insnreni,  tbey  most  be  treated  with  irood 

faith  and  eoneealroMit  artifloe,  or  8apf»r«e«inn  of  tmth,  v^-onld  equally  relieve 

the  insurer  and  common  currier  from  liability. 
Common  carriers  are  not  liable  for  the  loss  of  money  parked  among  othn*  go'^ds 

in  a  box  in  snrh  a  way  as  to  deceive  and  mislead  tliem.    If  to  be  held  lhb\9, 

they  should  be  told  of  the  contents. 
Where  a  party  examines  a  wi  ness  as  to  a  eonvcmtion.  the  opposing  party  can 

only  examine  the  witness  upon  the  conversation  about  the  mme  sujectmatter ; 

but  not  about  a  conversation  upon  a  diffMeat  subject,  not  related  to  the  primary 

eonvertatioa. 

Brsesk,  J. — This  was  an  action  on  the  ease,  brought  to  the 
November  term,  1854,  of  the  Kane  Circuit  Court.  The  declaration 
contains  two  counts  essentially  alike.  The  first  count  alleges, 
that  on  the  19th  of  Jannary,  1854,  the  defendant  was,  and  now  is, 
a  common  carrier  of  goods  and  chattels  for  hire,  from  Auroi  a  in 
the  county  of  Kane,  to  Earlville,  in  the  connty  of  La  Salle ;  that 
on  that  day,  at  Aurora,  the  plaintiff  delivered  to  the  defendant, 
and  the  defendant  received  a  certain  box  containing  goods  and 
chattels,  to  wit :  one  new  suit  of  broadcloth  clothes,  one  small 
trunk,  three  fine  shirts,  three  pairs  of  woolen  stockings,  seven 
bundled  and  fifty  dollars  in  bank  bills,  fifty  dollars  in  silver  money, 
and  one  rifle,  at  the  value  of  one  thousand  dollars,  the  property  of 
the  plaintiff,  to  be  carried  from  Aurora  to  Earlville,  and  at  Barl. 
yille  to  be  delivered  for  the  said  James  Thompson,  for  certain  reas- 
onable reward  in  that  behalf;  that  the  defendant  dipregarded  his 
promise,  and  did  not  carry  the  box  from  Aurora  to  Earlville,  nor 
there  safely  and  securely  deliver  it  for  the  plaintiff,  and  that 
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through  the  carelessness  of  the  defendant  the  hox  was  broken  open 
mid  its  oontenU  lost  to  the  plaintiff. 

Tbe  second  ooant  alleges  that  they  agreed  to  deliver  it  in  a  rea* 

84Hiable  time. 

Tbe  general  issue  was  pleaded  and  tried  bj  the  court  by  consent 
and  Tordict  and  judgment  for  the  plaintiff,  and  appeal  prayed  and 
allowed  to  the  defendant  Tbe  evidence  is  all  preserred  in  the 
record,  and  it  is  assigned  here  for  error :  permitting  Lester  Hard> 
ing,  a  witness  for  the  defendant,  to  answer  this  question,  put  to 
him  by  tbe  plaintiff:  '« What  did  he  (plaintiff)  tell  you  when  he 
paid  you  the  three  hundred  dollars  T"  in  deciding  that  the  plaintiff 
was  entitled  to  recover  for  the  money  contained  in  the  box  men- 
tioned in  tiie  deolaration ;  in  deciding  that  the  plaintiff  was  entitled 
to  judgment  therein,  without  alleging  or  proving  that  the  defendant 
was  a  common  carrier  of  bank  bills:  and  in  giving  judgment  for 
the  plaintiff  without  such  proof. 

The  appellee  contends  that  the  first  error  is  not  well  assigned,  for 
the  reason  that  the  appellant  had  called  out  a  part  of  the  conver- 
sation with  Harding,  and  therefore  the  whole  must  come  out.  As 
a  general  principle  this  is  true,  but  it  must  be  confined  to  conver- 
sation as  to  the  subject-matter  about  which  his  conversation  had 
been  called  out,  not  a  different  subject,  having  no  connection  with 
it,  or  relation  to  it.  But  the  record  does  not  show  that  appellant 
had  called  out  any  conversation  of  appellee  with  Harding.  Harding 
stated  simply  that  he  lived  at  Paw  Paw  Grove ;  knew  the  plaintiff 
since  1858  ;  he  bought  land  of  me ;  paid  me  $200  Dec  81,  1858, 
and  $300  March  18,  1854,  also  at  the  same  time,  $105,  for  a  yoke 
of  cattle.  These  were  all  acts  done.  The  question  then,  *'  What 
did  be,  the  plaintiff,  tell  you  when  he  paid  you  the  three  hundred 
dollars  y*  was  inadmisMble.  It  put  it  in  his  power  to  strengthen 
hla  case  ^erj  much  by  the  reply  he  might  make  to  it.  Whether 
he  did  eo  or  not»  is  not  material— on  principle  the  question  was 
improper. 

But  this  is  a  very  small  matter  in  this  case,  involving,  as  it  does, 
one  of  the  most  importftiit  questions  we  have  been  called  on  to 
consider. 

Tbe  declaration  alleges  that  the  defendant,  when  the  box  was 
delivered  to  him,  was  **  a  common  carrier  of  goods  and  chattels 
for  hire,"  and  plaintiff*B  counsel  contends  that  bdng  such,  he  is 
liable  for  the  value  of  the  box  and  its  contents. 

The  appellant  denies  that  he  is  a  common  carrier,  that  the 
charter  of  the  company  does  not  make  him  so  for  any  purpose, 
much  less  of  bank  bills,  and  there  being  no  express  contract,  and 
the  charter  of  the  company  not  making  the  company  a  common 
carrier  of  bank  bills,  whether  it  was  snob  or  not,  was  a  fact  to  be 
alleged  and  proved. 

We  suppose  it  is  not  necessary  the  charter  sbonld  provide,  in  so 
many  woids,  that  the  railroad  companies  created  by  them  shall  be 
common  carriers. 

Tbe  authorities  are  numerous  to  the  point  that  such  companies, 
using  cars  for  the  purpose  of  carrying  goods  for  all  persons  in- 
differently, for  hire,  and  whose  custom  and  uniform  practice  is 
to  do  so,  are  common  carriers  and  liable  as  such.  There  can  be 
no  doubt  on  this  point.  There  needs  no  Legislative  deolaration 
to  make  them  such ;  they  are  so  in  virtue  of  their  uniform  business. 
As  was  well  said  by  the  Court  in  Thomas  v.  Botion  and  Providence 
Railroad  Company,  10  Metcalf  R.  475,  they  advertise  for  freight, 
they  make  known  the  terms  of  carriage,  they  provide  suitable 
vehicles,  and  select  convenient  places  for  receiving  and  delivering 
goods,  and  as  a  legal  consequence  of  auch  acts,  they  have  become 
common  carriers  of  merchandise,  and  are  aubject  to  the  provisions 
of  tbe  common  law,  which  are  applicable  to  carriers. 

Their  character  or  vocation  as  common  carriers  of  goods  and 
flight,  and  passengers  is  sufficiently  shown  by  the  testimony  of 
Mr.  Allen,  who  shipped  the  box  from  Aurora  for  Earlville.  He 
says,  in  January,  1854,  he  was  in  the 'Warehouse  business  at 
Aurora ;  knows  that  defendant  has  a  railroad  for  carrying  freight 
and  passengers  between  Earlville  and  Aurora,  and  was  then  a 
common  carrier  of  "  goods,  freight  etc.,  for  hire." 

Now,  the  question  is,  are  these  terms  equivalent  to  the  term 
*'  goods"  and  chattels,"  as  used  in  the  declaration,  and  do  they 
reasonably  include  bank  bills  ? 

The  term  *' goods  and  diatteU"  includes  choses  in  action.  1 
Atkins,  18^.    The  term  **chatt<Ji8"  is  more  comprehensive  than 


the  term  "  goods,"  and  will  include  animate  as  well  as  inanimalt 
property,  slaves,  horses,  cattle,  etc,  being  dftattels,  but  *'  goods,** 
will,  not  be  included,  as  that  term  is  understood. 

Every  moveable  thing  which  can  be  weighed,  measured  or 
counted,  is  included  under  the  general  term  '*  chattels,"  which. 
Lord  Coke  says,  is  a  French  word,  signilVing  goods. 

Blaokstone  says  the  term  is,  in  truth,  derived  from  the  technical 
Latin  word  eatalla,  which  primarily  signified  only  beasts  of  the 
husbandry,  or  as  we  ^still  call  them,  cattU  ;  but,  in  its  secondary 
sense  was  applied  to  all  moveiibles  in  generaL    2  Com.  885. 

We  may  remark  here,  that  in  the  Enjglish  statute  of  limitatioQa 
(21  James  I,  chap.  5)  this  phraseology  is  used,  as  regards  the 
action  of  replevin :  **  goods  and  cattle,^*  and  not  as  in  our  modem 
statutes,  **  goods  and  ckatteUy 

Chattels  personal  are  animals,  household  stuff,  money,  Jewela, 
com,  garments,  and  every  thing  else  that  can  properly  be  put  in 
motion,  and  transferred  from  place  to  place.  2  Blackstooe'a 
Com.  887. 

Money  is  a  chattel,  and  as  a  chattel,  according  to  Loxd  Coke, 
signifies  goods ;  money  is  goods,  and  not  only  that,  but  goods  and 
chattels.  Choses  in  action  are  goods  and  chattels :  bank  bills  are 
goods  and  chattels,  and  must  be  oomprehended  under  the  word 
*«  goods,"  as  used  in  the  phrase  of  the  witness,  *'goods,"  ''freight," 
etc. 

This  being  true  as  a  general  proposition,  that  the  term  **  gooda 
and  chattels"  would  include  bank  bills  under  certain  cirenmstancea, 
does  it  follow  that,  at  all  times,  for  all  purposea,  and  under  all 
conditions  bank  bills  must  be  regarded  aa  goods  and  chattela 
merely  T — In  practical  life,  among  business  men,  in  many  com- 
mercial transactions,  bank  bills,  though  having  no  intrin^c  value, 
are  used  as  money,  and  perform  the  functions  of  money  for  home 
purposes.  The  supposed  representatives  of  real  value— gold  and 
silver — and  convertible  readily  into  gold  and  silver  they  have 
thereby  a  value  imparted  to  them  by  the  consent  of  the  communis 
in  which  they  circulate,  which  entitles  them  to  more  special  re- 
gard and  care  than  the  ordinary  goods  and  chattels  which  they  oaa 
buy,  and  when  bought,  are  boxed  up  and  sent  off,  by  the  most 
ready  conveyance,  wheresoever  and  to  whomsoever  ordered. 

Bank  bills  are  not  therefore,  in  common  parlance,  supposed  to 
be  included  in  the  phrase  *'  goods  and  chattels,"  and  though  they 
are  such,  to  be  taken  on  execution,  to  pass  to  executors  or  admin- 
istrators, to  assignees  in  bankruptcy,  and  fai  some  cases,  to  devisees 
in  a  vHll,  trnder  the  term  goods ;  yet,  in  connectiott  with  insnrasoe 
policies,  and  transportation  by  land  or  water,  they  are  not  so  re- 
garded. 

In  1  Amold  on  Ins.  214,  it  is  said,  that  H  is  net  neoeasary,  ia 
most  cases,  for  the  meiHshant  who  wishes  to  insure  Ids  merchan- 
dise against  sea  risks,  to  do  more  than  give  a  general  deeoripUeft 
of  !t,  as  **  goods"  or  **merohandise." — Though  doubt  wee  enter- 
tained whether  money,  bullion  or  Jewellery  were  cerered  by  the 
general  denomination  of  *'  goods,  wares  and  merchandise,**  it  is 
now  settled  that  tiiey  may  be  so  insured,  though  in  actual  practice, 
they  are  generally  insured  under  a  specific  deecription.    h,  216. 

Under  the  term  **  goods  and  merchandise,"  specie,  dollars,  the 
proceeds  of  the  sale  of  tbe  goods  covered  by  the  policy  wera  held 
to  be  included.     Am,  Tne.  Co,  ▼.  Oriewold,  14  Wend.  R.  889. 

In  a  time  policy,  effected  by  the  owner  of  the  vessel,  who  waa 
also  the  captain  or  master,  it  was  held,  that  the  term  **  property" 
include  current  bank  bills  owned  by  thecapta.n,  and  on' board  the 
vessel  for  the  purpose  of  the  coasting  business,  and  that  the  un- 
derwriters were  bound  to  pay  for  the  loss  of  such  bills  by  fira  ou 
board  the  vessel.  Whiton  v.  The  Old  Colony  Ins,  Co,,  2  Metcalf 
R.  1.  Tbe  court  say  that  the  term  "property"  is  a  term  of  ^e 
largest  import,  more  extensive  than  **  gooda,  wares  and  merchan- 
dise." The  case  shows  distinctly  the  bank  bills  were  not  oa 
fraight,  or  received  as  freight  for  transportation ;  the  inference  is, 
that  had  the  terms  **  goods,  wares  and  merchandise"  been  used, 
bank  bills  would  not  have  been  embraced,  clearly  not  then,  if  the 
word  *' goods"  was  alone  used  in  a  policy  on  "goods,"  meaning 
only,  such  goods  as  are  merchantable,  that  is  to  say,  the  cargo 
put  on  board  for  tbe  purposes  of  trade--tenchnically«  mercee^ 
Brown  v.  Stappleton,  4  Bingham  R.  121 ;  Sill  v.  Patten,  8  East  R. 
378. 

In  Manning's  Index,  165,  Justice  Pampier  is  reported  to  hara 
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Baid,  that  the  term  '*  goods,  wares  and  merehandise,"  will  cover 
dollars,  if  entered  at  the  custom  hoase,  but  not  bank  notes  or  bills 
of  exchange  ;  they  must  be  speciall/  described.  This  is  the  prin- 
ciple in  insurance  policies. 

Now,  as  the  term  *' goods"  will  not,  as  generally  understood, 
include  bank  bills,  neither  will  tbe  word  **  freight,*'  for,  though 
carried,  they  are  ncTer  receiyed  and  taken  as  freight,  in  the  popu- 
lar sense  of  tbe  term  as  part  of  a  cargo  or  carload. 

Technically,  it  is  the  reward  the  common  carrier  receiTes  for  the 
use  of  the  means  he  proTides  for  transportation  and  for  his  own 
care  OTer  them,  and  should  be  in  some  proportion  to  the  risk  ran. 

What  the  **  &c."  may  be  supposed  to  mean,  will  bot  be  consid- 
ered, it  is  too  indefinite.  Alleging  then,  and  proring  that  the  ap- 
pellants were  common  carriers  of  *' goods,  freight,  &c.,"  does  not 
establish  that  they  were  common  carriers  of  bank  bills. 

It  is  true,  they  may  make  themselves  such  carriers,  but  there  is 
no  proof  that  they  hare  done  so.  No  portion  of  the  proof  goes  to 
tbe  point  that  they  at  any  time,  carried  bank  bills,  or  money  of 
any  kind,  or  held  themselTes  out  to  the  public  as  carriers  of  such 
property.  No  eipress  contract  to  carry  these  bank  bills,  has  been 
proved,  and  none  can  be  implied  fh>m  the  nature  of  their  business, 
as  carriers  of  <*  goods,  ft^ight,  &o.,  and  passengers." 

It  not  being  then,  the  business  of  the  company  to  take  bank 
bills  as  freight,  it  should  be  proved  that  in  this  particular  case, 
they  authorised  their  agent  to  receive  them,  before  the  company 
can  be  liable.  Authority  to  reoeive  goods  and  freight,  does  not 
imply  this  power  to  receive  bank  bills  at  the  ordinary  tariff  for  the 
risk. 

It  is  no  answer  to  say  the  agent  was  authorised  in  tbe  course  of 
the  business  to  receive  the  box  as  freight,  and  eenseqaently  the 
company  is  responsible  for  all  the  box  contained.  This  would  be 
BO,  if  the  box  contained  nothing  more  than  such  articles,  known 
in  common  parlance,  as  goods  and  chattels,  which  the  company 
was  accustomed  to  carry  for  hire,  their  charges  being  proportioned 
to  the  value  of  the  articles  and  tiie  risk  incurred. 

If  the  bank  bills,  when  oat  of  the  box,  were  not  "goods"  in  the 
ordinary  acceptation  of  that  term  ooncealing  them  in  a  box  would 
not  make  them  so,  nor  would  they  thereby  lose  the  distinctive 
character  the  whole  community  accords  to  them. 

A  case  bearing  on  this  has  been  oited  on  both  sides.  Allen  t. 
Smalls  (2  Wend.  &.  827,}  in  which  it  appears,  by  act  of  the  Gen- 
eral Assembly  of  New  York,  the  aenbers  of  a  certain  steamboat 
company  were  made  indiridually  liable  in  the  same  manner  as 
carriers  at  common  law,  for  the  transportation  of  all  goods,  wares 
and  merchandise  delivered  to  the  agents  of  that  corporation,  and 
for  all  contracts  made  by  such  agents  relating  to  the  business  of 
tbe  corporation. 

Allen  pat  on  board  the  steamboat  *'  Sun,"  belonging  to  the  com- 
pany, a  packet  containing  $14,847  50  in  bank  bills,  and  $1,800 
in  a  draft  on  a  bank  at  Albany,  to  be  transported  to  Albany  and 
delivered  to  a  cashier  of  a  bank  there.  The  packet  was  delivered 
to  the  captain  of  the  boat,  and  informed  that  it  was  very  valaable, 
and  who  engaged  to  take  char£;e  of  it  and  deliver  it  according  to 
its  direction. 

The  packet  was  not  delivered  to  the  person  to  whom  it  was 
directed. 

It  was  a  general  practice  to  send  money  in  steamboats.  For 
carrying  spe^e  a  fixed  price  was  paid,  which  went  to  the  company ; 
the  carriage  of  packets  of  bank  bills  was  a  perquisite  of  the  captain. 

The  "  Sun"  was  employed  as  a  passenger  boat,  though  she  car- 
ried light  freight  For  the  carriage  of  boxes  a  charge  was  made, 
but  none  for  small  bundles ;  and  when  freight  was  carried,  an  extra 
price  was  charged.  Nothing  was  charged  for  the  ordinary  baggage 
of  passengers.  The  company  did  not  receive  pay  for  packets  car- 
ried by  Uie  captain,  who  was  instructed  not  to  carry  money, 
though  such  instructions  were  never  published. 

It  was  argaed,  as  in  this  ease,  that  bank  bills  were  goods  within 
the  meaning  of  the  act  incorporating  4he  company,  that  they  were 
treated  as  money,  and  might  be  levied  on  as  goods  and  chattels  of 
m  defendant  on  an  exeontion ;  that  they  represent  our  ciroalating 
mediom ;  that  the  packet  was  delivered  to  the  captain  as  the  agent 
of  the  deftndant;  iJiat  it  was  a  proper  article  for  freight  or  trans- 
portatioo  in  a  staanboat;  no  Du>de  ef  oonvc^anee  eoold  be  more 


safe  and  expeditious ;  that  a  person  may  be  a  common  carrier  of 
money  as  well  as  other  property. 

The  defendant's  counsel  contended  that  bills,  notes,  drafts,  etc., 
were  not  goods,  wares  and  merchandise  within  the  meaning  of  the 
statute. 

The  Court  said,  in  giring  judgment  for  the  plaintiff  against 
Sewall,  a  member  of  the  company,  that  the  term  *'  goods"  is  syn- 
onymous with  personal  chattels ;  that  money  has  Imou  accounted 
goods  and  chattels,  though  things  in  action  are  not  generally  so 
accounted.  Tbisconrt  had  considered  bank  bills  money,  and  held 
that  as  such  ihej  might  be  levied  on ;  persons  can  be  common  oar^ 
riers  of  money,  and  they  are  responsible  for  its  safe  delivery ;  no 
ground  for  the  imputation  of  fraud,  in  concealing  the  Ihct  that 
money  was  sent,  to  exonerate  the  oarrier,  for  tltat  was  disclosed. 

This  case  was  taken  up  to  the  Court  of  Errors,  and  is  reported 
in  6  Wend.  E.  845,  as  Sewall  v.  Allen,  and  the  judgment  reversed, 
that  court  deciding  that  a  company,  incorporated  for  tbe  transpor- 
tation of  goods,  wares  and  merchMidise,  and  liable  as  common  car^ 
riers  for  such,  are  not  common  carriers  of  packages  of  bank  bills, 
unless  it  be  shown  they  have  made  the  carriages  of  such  packages 
a  part  of  their  ordinary  business. 

Walworth,  Ch.,  was  for  affirming  the  decision,  but  he  says,  if 
the  contents  and  value  of  a  package  is  improperly  or  fraudalently 
concealed  from  a  carrier,  for  the  purpose  of  depriving  him  of  a 
part  of  the  compensation  he  would  otherwise  have  claimed  for  the 
transportation  and  risk,  he  would  not  be  liable  if  he  uses  the  ordi- 
nary vigilance  which  a  prudent  man  would  exercise  of  his  own 
property  of  the  same  apparent  value. 

Senators  McLean,  Oliver  and  Talmadge  held,  that  the  tems 
«  goods,  wares  and  merchandise"  as  used  in  the  act  of  incorpora- 
tion, did  not  include  bank  bills ;  that  though  th^  are,  under  cer- 
tain purposes,  considered  and  treated  as  geods,  nnder  ether  cir- 
cumstances thfy  are  not ;  they  could  not  be  given  in  evidence  under 
a  declaration  for  goods,  wares  and  merchandiee>  cr  of  demanding 
them  on  a  promissory  note  made  pi^abU  in  goods,  etc. ;  and  if 
they  do  mean  bank  bills,  yet  the  company  were  not  obliged  to 
carry  them,  for  it  does  not  follow  they  beoome  ooaunon  earners  of 
all  things  af  which  they  might  by  their  act  of  incorporation,  or 
otherwise,  have  beoome  common  carriers.  A  common  carrier  may 
limit  his  business  as  he  pleases,  and  their  character  as  carriers  of 
bank  bills  must  be  made  oat  by  proof,  that  they  have  beoeme  such 
carriers,  etc.  So  there  were  six  senators  with  the  Chancellor  for 
affirming  the  judgment,  and  fifteen  senators  for  reveraal. 

Justice  Story,  in  his  comments  on  this  case.  Citizen^  Bank  v. 
Naniucket  S.  Boat  Co,,  2  Story  C.  R.  49,  says:  '<  If  I  were  com- 
pelled to  choose  between  the  relative  authority  of  these  decisions, 
upon  the  ground  of  the  reasoning  contained  therein,  I  should  cer- 
tainly have  deemed  that  of  the  court  of  Errors  the  best  founded  in 
the  principles  of  the  law." 

In  2  Kent's  Com.  609,  there  is  in  note  b,  a  reference  to  this 
case,  and  the  anther  finds  no  fault  with  the  decision. 

But  admitting  that  it  is  fully  estsblished  that  the  appellants 
were  common  carriers  of  bank  bills  for  hire,  they  became,  on  re- 
ceiving them,  insurer^  against  everything  but  inevitable  accident, 
and  the  principle  appertaining  to  the  relation  of  insurer  or  under- 
writer, and  insured,  must  apply.  The  company  is  the  insurer,  the 
owner  or  party  freighting,  the  insured,  and  the  premium  is  the 
price  paid  for  transportation,  or  freight  charges,  bearing  some  pro- 
portion to  the  risk,  their  insurance  being  in  respect  of  the  reward 
they  are  to  receive. 

Now,  to  make  a  contract  of  insurance  valid  and  binding,  there 
must  be  good  faith  on  the  part  of  the  insured. 

As  said  by  Lord  Mansfield,  in  Carter  r.  Boehm^  8  Burrow, 
1905^  iosuraooe  is  a  contract  npon  speculation ;  the  special  facts 
upon  which  the  contingent  eluuioe  is  to  be  computed,  lie,  most 
commonly,  in  the  Imowledge  of  the  insured  only.  The  under- 
writer trusts  to  hie  representation,  and  proceeds  upon  confidence 
that  he  does  not  keep  back  any  circumstance  in  his  knowledge,  te 
mislead  the  underwriter  into  a  belief  that  the  circumstance  does 
not  exist,  and  to  induce  him  to  estimate  the  risk  as  if  it  did  not 
exist.  The  keeping  back  such  circumstances  is  a  fraud,  and  there- 
fore the  policy  is  void.  Although  the  suppression  should  happen 
through  mistake,  without  any  fraudulent  intention,  yet  still  the 
underwriter  is  deoei^td,  wA  tha  polioy  is  void ;  be<»mse  the  risk 
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ran  it  really  different  from  the  risk  anderstood  and  intended  to  be 
run,  at  tbe  time  of  the  agreement. 

The  reason  of  the  rale  which  obliges  parties  to  disclose,  is  to 
preTent  fraud,  and  to  encourage  good  faith.  It  is  adapted  to  such 
facts  as  Tary  the  nature  of  the  contract ;  which  one  priTatalj  knowif 
and  the  other  is  ignorant  of  and  Aim  no  reason  to  tutpeet. 

So  it  seems  that  concealment,  or  the  suppression  of  any  fact  or 
oiroumstanoe  material  to  the  risk,  is  fatal  to  the  contract ;  without 
any  special  agreement  it  is  a  species  of  fraud,  a  tuppresiio  vert 
rendering  the  contract  Toid  ab  initio.  But  it  is  not  solely  on  the 
ground  of  fraud  that  concealment  aroids  the  contract ;  the  omission 
to  state  material  circumstances,  though  the  omission  be  the  result 
of  accident  or  negligence,  will  aYoid  it. 

Representation,  as  here  used,  is  a  material  fact  stated  by  either 
party  to  the  other  before  completing  the  contract,  and  a  misrepre- 
sentation is  the  statement  of  such  a  fact,  which  turns  out  not  to 
be  true.  By  a  material  fact  is  meant  one  that  shows  the  nature 
and  extent  of  the  risk,  and  may  induce  the  other  party  to  enter 
into  the  contract  A  concealment,  on  the  other  hand,  is  the  sup- 
pression of  a  material  fact  within  the  knowledge  of  either  party, 
which  the  other  has  not  the  means  of  knowing  or  is  not  presumed 
to  know,  (I  Philips  on  Ins.  214,)  and  it  is  equiyalent  to  a  false 
-statement,  and  amounts  to  fraud.  Loekridfft  t.  Foster  et  aL,  4 
Scam.  R.  678. 

Testing  this  case  by  these  principles,  these  carriers  can  not  be 
held  liable  for  the  loss  of  the  bank  bills,  for  although  there,  were 
no  Terbal  representations  of  any  kind  made  by  the  appellee,  there 
was  that  which  was  equivalent  to  it,  in  the  structure  and  appear- 
ance of  the  box  in  which  it  is  said  these  bills  were  placed.  That, 
according  to  the  description  given  of  it  by  the  witnesses,  told  only 
the  plain  and  simple  tale,  that  tables,  bed-clothes  and  bedding, 
and  some  other  cheap  articles  were  in  it,  such  as  were  usually 
carried  in  such  boxes,  for  the  usual  freight  charges.  The  fact 
most  important  for  the  insurers  to  know,  that  among  this  paltry 
stuff  was  a  Talise,  with  seTen  hundred  and  fifty  dollars  in  bank 
bills  in  it,  was  not  disclosed.  The  owner,  treating  the  box  of  no 
particular  Talue-^shipping  it  as.  common  freight,  concealing  its 
trua  value,  deludes  and  deceives  the  carrier,  an  imposition  is  prac- 
ticed upon  him  to  deprive  him  of  the  compensaticn  he  is  entitled 
to,  in  proportion  to  the  value  of  the  article  entrusted  to  his  care, 
and  the  consequent  risk  he  incurs,  and  it  tends  to  lessen  the  vigiU 
ance  he  wonld  otherwise  bestow.  2.  Kent's  Com.  608;  8  W.  &  S., 
JUl/r.  Mapp,  26. 

A  case  very  similar  to  this  Is  to  be  found  in  Burrow's  R.  2208, 
the  ease  of  Oibbon  v.  Paynton  and  another.  It  was  an  action 
against  the  Birmingham  stage  coachman  for  one  hundred  pounds 
Sn  money,  sent  from  Birmingham  to  London  by  his  coach,  and  lost 
It  was  bid  in  hay  in  an  old  mail  bag.  The  bag  and  hay  arrived 
safe,  but  the  money  was  gone.  Notice  was  brought  home  to  the 
plaintiff  that  the  company  had  advertised  in  a  public  newspaper 
that  tbe  coachman  would  not  be  answerable  for  money  or  jewels, 
or  other  valuable  goods,  unless  he  had  notice^  that  it  was  money, 
etc.,  that  was  delivered  to  him  to  be  carried. 

It  was  proved  that  money  was  not  carried  from  Birmingham  to 
London  at  the  common  and  ordinary  prices  of  the  carriage  of  other 
goods,  and  it  likewise  appeared,  from  a  letter  of  the  plaintiff,  that 
he  knew  this,  and  that  he  was  conscious  he  could  not  recover  by 
reason  of  the  concealment  Verdict  for  defendant  It  was  argued 
—as  it  is  in  this  case,  by  the  appellee->on  the  motion  for  a  new 
trial,  that  the  coachman  was  answerable,  though  he  did  not  know 
it  was  money;  that  a  carrier  is  always  answerable,  unless  he  ac- 
cepts the  goods  specially ;  that  he  made  no  enquiry  or  objection, 
and  is  therefore  answerable.  It  is  incumbent  upon  him  to  see 
that  he  is  not  cheated.  He  is  bound  to  receive  the  goods,  and 
must  run  the  risk,  citing,  among  other  cases,  that  of  Fitehbum  v. 
White,  1  Strange  R  145,  in  which,  Lord  Chief  Justice  King  held, 
"that  if  a  box  is  delivered,  generally,  to  a  carrier,  and  he  accepts 
it  he  is  answerable,  though  the  party  did  not  tell  him  there  is 
money  in  it." 

Lord  Mansfield  held,  that  a  common  carrier,  in  respect  of  the 
premium  he  is  to  receive,  runs  the  risk  of  the  goods,  and  must 
make  good  the  loss,  though  it  happen  without  any  fault  in  him 
the  reward  making  him  answerable  for  their  safe  delivery,  and  the 


reward  ought  to  be  proportional  to  the  risk.  If  he  makes  a  greater 
warranty  and  insurance,  he  will  take  greater  care,  use  more  cau- 
tion, and  be  at  the  expense  of  more  guards,  or  other  methods  of 
security ;  and  therefore  he  ought  in  reason  and  Justice,  to  have  a 
greater  reward.  Consequently,  if  the  owner  of  the  goods  has  been 
guilty  of  a  fraud  upon  the  carrier,  such  fraud  ought  to  excuse  the 
carrier.  And  here,  the  owner  was  guilty  of  a  fraud  upon  him ; 
the  proof  of  it  is  over-abundant  And  if  he  has  been  guilty  of  a 
fraud,  how  can  he  recover  ?    £x  dolo  male  non  oritur  actio, 

JusUee  Yates  said :  By  tha  general  custom  of  the  realm,  a  com- 
mon carrier  insures  the  goods  at  all  events,  and  it  is  right  and 
reasonable  that  he  should  do  so ;  but  he  may  make  a  special  eon- 
tract,  etc.  And  certainly,  tbe  party  undertaking,  ought  to  be 
apprised  what  it  is  that  he  underuke4,  and  then  he  will,  or  at  least 
may,  take  proper  care.  But  he  ought  not  to  be  answerable  when 
he  is  deceived.  Here  ho  was  deceived.  Tbe  money  was  hid  in  an 
old  mail  bag,  and  it  was  hid  from  him  that  it  was  money. 

Mr.  Justice  Aston,  who  tried  the  cause,  said,  *'  he  never  had 
any  doubt  about  the  justice  of  it  It  manifestly  appeared  that 
this  money  was  sent  under  a  concealment  of  ita  being  money. 
The  true  principle  of  a  carrier's  being  answerable,  is  the  reward. 
And  a  higher  price  ought,  in  conscience,  to  be  paid  him  for  tba 
insurance  of  money,  jewels,  and  valuable  things  than  for  insuring 
common  goods  of  small  value,     Mr.  Justice  Willis  concurred. 

The  court  here  did  not,  as  distinctly  as  we  have  attempted  to  do 
judge  this  case  upon  the  principles  of  insnranoe,  but  all  their  ar- 
guments lead  to  it  It  is  a  very  clear  case,  and  very  like  the  one 
before  us,  and  not  much  stress  is  laid  upon  the  fact  of  notice. 
The  whole  bearing  of  the  case  is  on  the  fraud  and  deceit 

We  have  looked  into  the  case  of  Fitehbum  v.  WhUe^  I  Strange 
R.  145  and  find  it  as  cited.  A  reference,  in  that  ease  is  made  to 
this  case  of  Gibson  v.  Paynfon^  and  to  Sir  Joseph  Tyley  et  al  t. 
Morriee,  Carthew  R  485,  where  it  is  held  that  the  carrier  was4  lia- 
ble only  for  what  <*he  was  fairly  told  of."  ttee,  also;  Great 
Northern  Raiiwatf  Compantf  v.  Sk^erd,  14  Eng.  L.  and  £q.  870  ; 
Boston  etoLy,  Donovan  et  oL  6  ib.  878. 

In  this  case  as  in  Paynton's  case,  the  owner  of  the  money  was 
guilty  of  a  fraud  upon  the  carrier.  In  concealing,  in  a  rough  box, 
stuffed  with  feather  beds,  bedding,  tin  ware,  dishes,  guns,  ete.,  a 
very  large  sum  of  money.  This  artifloe,  giving  the  box  a  mean  or 
common  appearance,  and  thereby  inducing  the  carrier  to  think  it 
of  no  particular  value,  and  so  prevent  him  fh>m  making  inquiries, 
ought  to  l>e  regarded  as  pregnant  proof  of  fraud.  It  is  no  answer 
to  say,  that  the  carrier  made  no  inquiry  about  tbe  box  }  the  artifice 
resorted  to  prevented  it ;  it  was  complete ;  there  was  nothing  about 
it  to  eicite  special  attention  to  it  The  owner  gave  out  that  the 
box  was  not  more  valuable  than  it  appeared  to  be,  by  treating  it 
with  so  little  care  as  he  did,  provoking  a  corresponding  care  only, 
on  the  part  of  the  carrier.  It  seems  to  have  been  a  plan  laid  to 
get  his  money — if  he  really  had  any,  which  we  must  doubt — safely 
carried,  and  cheaply,  without  paying  any  premium  for  the  risk. 

We  say,  it  is  doubtftil  if  the  money,  or  bank  bills,  was  really  in 
the  boi,  after  it  left  Sacranton,  or  even  while  there.  The  witness, 
Charles  Labor,  who  speaks  to  that  point  is  not  at  all  positive.  He 
says  tbe  goods  were  repacked  at  Sacranton,  on  the  suggestion  of 
the  railroad  agent  there,  and  a  box  made  at  the  Company's  shop, 
the  dimensions  of  which  he  gives.  He  saw  the  goods  put  into 
this  box,  and  **  one  valise  was  put  into  the  box,  by  himself  betweea 
the  beds,  and  the  boi  fastened  up.  James  Thompson  was  written 
on  the  box,  and  directed  to  him  at  Paw  Paw,  Illinois,  and  box  pla- 
ced in  the  care  of  railroad  agent  at  Sacranton.  Saw  valise  opened 
and  saw  plaintiff  take  ont  a  comforter  for  the  neck,  and  a  small 
roll  of  money,  which  plaintiff  said  was  one  hundred  dollars,  and 
put  it  in  his  pocket  Plaintiff  showed  him,  a  large  pile  of  bank 
bills,  in  the  valise,  a  large  pile  of  bank  bills,  containing,  he  should 
say,  from  six  to  eight  hundred  dollars,  which  remained  in  the  va- 
lise. It  was  fastened  up  in  the  valise  !n  the  boi  by  plaintiff  and 
himself.  To  tbe  best  of  his  knowledge  plaintiff  had,  when  he  left 
Pennsylvania,  from  $960  to  $1,100,  principally  in  bills.  Plaintiff 
received  $600,  besides  some  interest  from  his  father's  estate ;  re- 
ceived funds  before  he  left :  one  hundred  dollars  from  Zeba  Bennett ; 
over  two  hundred  from  E.  S.  Thompson  ft  Brother,  and  over  two 
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hundred  dolUrs  from  goods  sold  at  aaotiouy  and  aUo  sereral  other 
email  sams." 

This  witnees  does  not  state  how  he  knows  these  facts.  It  is 
manifestl/  all  hearsaj,  derived  from  the  plaintiff  himself.  The 
pUiatiirtold  him  how  maeh  money  he  had,  gradoating  the  amount 
to  the  appearance  of  the  pile  in  the  Talise.  As  to  that,  to  what 
does  his  testimonj  really  amount?  What  is  more  deceptlTe  than 
a  pile  of  bank  bills  ?  and  how  could  any  one  speak  of  the  amount, 
unless  he  knew  the  denomination  of  each  bill  ?  He  could  not  pos- 
sibly tell  whether  there  was  one  hundred  dollars  or  one  thousand 
dollars  in  the  pile,  for  the  smallest  sum  will  make  the  largest  pile 
if  in  small  bills,  the  other  pile  being  composed  of  bills  of  a  large 
denomination. 

Bat,  besides  all,  there  is  no  proof  whateTor  that  these  bills,  if 
they  were  in  the  Tolise,  were  genuine  bills,  and  of  yalue.  It  is  not 
an  uncommon  ciroomstance  for  spurious  bills  to  be  concealed  in  a 
Talise,  and  for  aught  that  appears,  all  these  bills  may  haye  been 
spurious—counterfeits.  Nor  does  this  witness  state,  that  he  re- 
mained with  the  plaintiff  and  the  bos  until  he  started  on  the  cars, 
and  saw  him  and  the  box  on  board. 

It  was  in  the  plainliff's  control  at  the  station  house  at  Sacranton. 
He  had  free  access  to  it  there,  and  an  opportunity  to  commit  a 
fraud,  if  he  designed  one. 

The  plaintiff,  howeyer,  does  show,  by  competent  eyidence,  that 
in  December,  186S,  he  did  receiye,  in  Pennsylvania,  seyen  hun- 
dred and  ninety  dollars,  yis,  one  hundred  dollars  from  Zeba  Ben- 
nett; from  A.  T.  McCormick,  fiye  hundred  dollars,  in  a  draft, 
which  was  paid  at  the  Wyoming  bank,  at  which  time  Jones,  a  clerk 
in  that  bank,  testified  plaintiff  drew  out  of  that  bank  **a  large  a- 
monnt  in  gold,"  the  amount  not  stated.  In  August  preceding, 
McCormick  had  given  him  another  draft  for  one  hundred  and 
ninety  dollars,  which,  it  is  quite  likely,  **  was  the  large  amount  in 
gold*'  he  drew  ont.  All  these  sums  make  seyea  hundred  and  ninety 
dollars. 

L.  Harding  testifies  that  on  the  81st  December,  1853,  plaintiff 
paid  him  two  hundred  dollars  on  aland  purcha&e,  and  on  the  1 8th 
March  following,  three  hundred  dollars,  and,  at  the  same  time, 
one  hondred  and  fiye  dollars  for  a  yoke  of  oxen  ;  in  all,  six  hundred 
and  fiye  dollars ;  to  which  is  to  be  added  the  one  hundred  dollars 
in  bills  Labor  says  he  took  ont  of  the  yalise,  at  the  btation,  and 
put  in  his  pocket.  Here  is  seyen  hundred  and  fiye  dollars,  of  the 
aey«i  honored  and  ninety,  plaunbly  aooocnted  for. 

The  six  hundred  dollars  recelTed  from  his  father's  oetoie,  (f  re- 
eeiyed,  which  is  not  proyed,  was  long  before  the  receipt  of  these 
moneys  in  December,  and  the  two  hundred  dollars  for  goods  sold 
at  auction  is  not  proyed,  so  that  the  whole  amount  of  money  he  is 
^  proyed  to  have  had ;  when  he  left  PennsyWania,  was  seyen  hundred 
'  and  ninety  dollars,  for  nearly  all  of  which  the  testimony  of  Harding 
fally  accounts. 

Bat  be  all  this  as  it  may,  we  haye  attempted  to  show  that  bank 
bills  do  not,  in  common  business  affairs,  come  under  the  denomi- 
nadon  of  goods  and  chattels,  or  goods  and  freight,  and  therefore, 
the  company  is  not  chargeable  for  them,  not  haying  been  receired 
by  them  as  such. 

That  if  they  were  common  carriers  of  bank  bills  they  were  en- 
titled to  be  informed  that  this  box  contained  bank  bills,  so  that 
they  might  hare  a  corresponding  premium  for  the  risk  incurred 
and  care  to  be  bestowed  upon  it.  Suppressing  or  concealing  this 
fact,  in  the  manner  and  by  the  means  resorted  to  by  the  plaintiff, 
was  a  fraud  upon  the  defendant,  and  makes  the  contract  yoid,  for 
there  can  be  no  action  where  the  plaintiff  has  practiced  deceit 
and  fraud. 

Had  this  issue  been  tried  by  a  Jury,  the  court  should  hare  put 
the  fraud  in  the  oonoeahnent  of  the  contents  of  the  box,  home  to 
them,  and  stould  haye  told  them  it  was  such  an  artiAce  to  deceiye, 
ms  to  render  the  oontraot  to  carry  yoid,  and  released  the  company 
from  liability. 

The  Judgment  is  reyersed,  the  cause  remanded,  and  a  venire 
/adoi  de  novo  aws^ed  for  further  proceedings  in  conformity  with 
this  opinion. 

Judgment  reveraedi 
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To  THi  Editoss  or  the  Law  Journal. 

Municipal  Jtjw^Couray  Bate^Lomds  of  Non^residcnU. 

Southampton,  7th  Maroh,  I860. 

Gbntuxsn,— Many  difficulties  haye  arisen  in  seyeral  Cor- 
porations, as  well  as  Tsrions  opinions  been  expressed  by 
seyend  Reeyes  of  the  Coanty  Council  of  the  United  Counties 
of  Huron  and  Bnioe,  respecting  the  right  of  residents  paying 
the  taxes  for  the  lands  of  non-residents,  eyery  year,  for  oonnty 
purposes. 

I  have  always  contended  in  the  Coanty  Coanoil,  and  argned 
that  they  had  no  right  to  baTe  done  so.  For  it  ia  in  my 
opinion  the  doty  of  the  County  Coanoil,  in  oonfonnity  with 
the  SIst  see.  of  16  Yio.  cap.  182,  to  make  eyery  dao  allowanoe 
for  the  taxes  of  the  lands  of  non-residents,  at  the  time  when 
the  estimates  are  made  up  for  county  porposea. 

Suppose,  for  example,  that  the  Coanty  Council  takes  no 
notice  of  the  non-resident  rolls  of  the  several  corporations  of 
the  United  Counties  of  Huron  and  Bruce  ;  and  that  a  by-law 
is  passed  to  raise  a  certain  sum  of  money,  at  the  rate  of  four 
cents  on  the  dollar,  for  general  coanty  purposes,  on  the  basis 
of  the  total  aggregate  amount  of  the  assessed  value  of  the 
whole  of  the  real  and  personal  property  of  the  said  United 
Counties;  and  that  a  certain  corporation,  whose  assessed 
yalae  is  $30,000,  one  half  of  which  property  belongs  to  non- 
residents ;  and  the  clerk  of  said  corporation  gets  instructions, 
by  order  of  the  County  Coancil,  to  raise  30,000  times  4  cents, 
eqaal  to  $1,200.  Now  the  important  question  arises,  how  can  the 
$1,200  be  raised  ?  There  is  no  money  in  the  treasury.  It  is 
evident  that  in  oonseqaence  of  one-half  of  the  property  belong- 
ing to  non-residents  the  corporation  will  have  to  pass  a  by-law 
to  raise  the  requisite  sum  of  $1,200  from  the  residents,  at  the 
rate  of  eight  cents  on  the  dollar  (double  the  amount  of  the 
connty  rate).  If  they  do  not  pass  a  by-law,  they  must  carry 
the  County  Council  by-law  into  effbct,  and  by  so  doing  it 
is  evident  that  the  sum  of  only  $600  will  be  raised, — ^half  of 
the  sum  required  for  county  purposes.  Therefore  by  reason- 
ing  from  soch  premises,  I  think  no  local  corporation  can  legally 
pass  a  by-law  to  raise  money  fur  connty  purposes.  For  coun- 
cils of  municipalities,  less  than  counties,  have  not  the  power 
to  assess  themselves  in  aid  of  any  coanty  requirements.  Their 
aid  is  limited. 

If  the  above  reasoning  be  correct,  it  is  evident  that  the 
Coanty  Coancil  has  a  right  to  take  into  consideration  the  non- 
resident lands  when  they  make  up  their  estimates  for  the  year. 
They  are  then  in  possession  of  the  non-reeident  rolls,  and 
every  other  information  necessary  for  their  guidance,  so  that 
if  any  deficiency  should  thas  be  likely  to  arise,  either  from 
the  non-resident  rolls  or  other  oaases  named  in  the  31st  sec. 
of  16  Vic.  cap.  182,  the  Coanty  Council  has  the  power  to  issoe 
debentures  for  each  deficiency,  so  that  they  can  meet  the 
demands  before  the  money  is  wanted. 

If  the  County  Coancil  neglects  to  make  doe  allowance  for 
the  non-resident  lands,  the  fault  undoubtedly  rests  with  that 
corporation.    All  that  the  corporation,  which  is  assessed  for 
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$30,000,  haa  to  do  if  lo  «olleet  four  oents  oa  the  dollar  fffom 
the  rasidenta,  in  oonfonnity  with  the  County  Coanoil  hy^law, 
aa  above  referred  to,  and  claim  credit  for  9600,  the  amoant  of 
tax  of  non-reatdent  lands. 

By  gtylng  year  opinion  on  the  above,  in  yoor  next  isaae, 
yea  will  mnoh  oblige 

Yoor  hmttble  and  obedient  aermni, 

Jaxm  TkLfsm  Cokawat, 


[We  greatly  donbt  the  power  of  a  Township  Coanoil  to  pass 
a  by*law  sooh  aa  that  mentioned  by  onr  correspondent,  in  M 
of  a  county  rate. 

1.  It  is  the  duty  of  the  County  Council,  when  making  an 
estimate  of  the  sum  required  for  county  purposes,  to  make  due 
allowanee  in  such  estimate  for  the  cost  of  collection  and  the 
abatemente  and  losses  which  may  occur  in  the  collection  of 
the  tax,  andjor  taxes  en  wm^rendeiU  loiult  fohieh  majf  not  be 
eoUecUd.  (Consol.  Stet.  U.  C.  cap.  55,  sec.  11,  p.  652.) 

2.  It  is  then  the  duty  of  the  County  Council,  in  CTory  case 
in  which  any  sum  is  to  be  leTied  for  county  purposes,  to  oicer- 
tain  and  by  by4aw  direct  what  portion  of  such  sum  shall  be 
levied  in  each  township,  &c.,  in  the  county.  (lb.  sec.75,  p.  666.) 

3.  In  apporUoning  any  county  rate  among  the  different 
townships,  Ac.,  in  order  that  the  same  may  be  assessed 
equally  on  the  whole  ratable  property  of  the  county,  the  County 
Council  is  to  make  the  amount  of  property  returned  on  the 
assessment  rolls  as  finally  revised  and  equalised  of  such  town- 
ships for  the  preceding  financial  year,  the  basis  upon  which 
the  apportionment  is  to  be  made.  (2&.  see  72,  p.  666.) 

4.  When  the  sum  for  each  township  is  ascertained,  it  is  the 
duty  of  the  county  dark  to  certify  the  amount  for  sooh  town- 
ahip  to  the  elerk  of  that  township,  so  that  the  clerk  ahall 
oaloulato  and  insert  theaame  la  the  ooHeotor's  roll  of  the  year. 
{Jb.  sec.  76,  p.  666.) 

5.  Moneys  at  any- time  received  on  aoooantof  taxes  on  non- 
resident lands  are  made  to  oonstitute  a  fund,  to  be  oalled  "the 
non*reeident  land  fund.''  {lb.  aec  154»  p.  679.)  Upon  which 
fund,  in  anticipation  of  moneys  to  be  eollected,  the  Coun^ 
Council  can  issue  debentures,  (lb,  sec.  160,  p.  180).  The  sur- 
plus of  which  is  to  be  apportioned  among  the  municipalities 
ratably  according  to  the  moneys  reottved  and  arrears  due  on 
account  of  the  non-resident  koids  in  each  municipality.  (lb, 
sec.  163,  p.  681.) 

6.  Therefore  we  coincide  with  our  correspondent  in  his  con- 
dusion  that  it  is  the  duty  of  the  County  Council  to  take  into 
consideration  non-resident  lands  when  they  make  their  eati* 
aato  for  the  year,  for  that  they  are  in  possession  of  the  roll 
and  every  information  necessary  for  their  guidance;  so  that 
if  any  deficiency  be  likely  to  arise,  either  from  the  non-resident 
rolls  or  other  causes  specified,  the  County  Council  haa  the 
power  to  issne  debentures  to  meet  the  deficiency. , 

Money  required  for  county  purposes,  it  appears  to  us,  is  to 
be  raised  upon  the  whole  rateble  property  of  the  county.  Now 
the  lands  of  non^residento  are  aa  much  vatoble  as  the  lands  of 
Msidents.  If  the  latter  only  are  compelled  to  bear  the  rate, 
Ihe  rate  is  not  one  raised  upon  the  ^okok  rateble  property  of 


the  cooaty,  bat,  on  the  contrary,  one  unlawfully  and  uajwetiy 
raised  upon  a  portion  only,  vis.,  the  lands  of  residents.  Snch 
we  believe  the  Legislature  never  intended. 

lUteher  v.  ike  MunicipalUif  <tfihe  Tbiaukip  o/S*ipkraeia,  13 
D.  C.  Q.  B^  129,  is  in  point-^Bas.  L.  J.J 


SbikeJBdUoreqfikeLtmJawrmi.  . 

Township  Clerk's  Office,  Onondagp, 

Maroh  1, 1860. 
QKNTLiinir,— I  take  the  liberty  to  address  yoa  teapeetias 
the  duties  of  Inspectors  of  Weighto  and  Measures,  and  yoor 
opinion  aa  to  their  feea. 

They  are  required  to  inspect  yearly.  Would  they  be  entitied 
to  aa  annual  foe  for  all  pieoee  inspected,  and  how  maet  they 
be  sworn  into  office?  I  may  say  that  I  am  an  Inspector  of 
the  County  of  Brant. 

I  have  the  honor  to  be  year  obedient  servant, 

Wm.  D.  Seoua,  T.  C. 

[Oar  oorrespondeat  puto  two  qaestioas,'^bQitii  of  which  we 
shall  endeavour  to  answer. 

1.  As  to  fees.  An  inapeetor  of  weighto  and  meaaurea  is  a 
public  officer,  aad  eatitled  only  to  andh  foea  aa  the  law  of  the 
land  expressly  authorisee  him  to  collect  for  servicee  performed. 
It  is  provided  by  Con.  Stei.  U.  C.  p.  696,  cap.  58,  sec  13,  tiiat 
''every  inapeetor  may  deaaaad  and  receive  ten  eeals,  and  as 
more,  for  eoery  weight  or  measure  he  marks  or  stamps."  We 
know  of  no  other  foe  than  this,  which  an  Inspeelor  of  Weights 
and  Measures  is  authorised  to  collect.  Certainly  there  is 
nothing  of  which  we  have  any  knowledgSb  to  aathoiiae  the 
collection  of  an  annual  foe. 

2.  As  to  the  oath  of  office.  Aa  Inspector  of  Weighto  and 
Measures  ia  a  municipal  officer— that  is  to  aay,  owea  his 
appointment  to  the  council  of  the  county  or  city  for  whioh  he 
ia  authorised  to  act.  The  fona  ef  the  oMh  of  office  ia  pven  in 
sec.  9  of  the  above  mentieaed  stotato,  to  wliieh,  for  more  foil 
information,  we  refer  our  correspondent.  Though  the  statute 
does  not  atate  before  whom  it  ia  to  be  taken,  we  preeume  that 
it  may  be  token  "  before  aome  oourt,  judge,  recorder,  police 
magistrato,  or  oOur  JueHee  of  ike  peaee^  having  jurisdiction 
within  the  municipality."  (Con.  Stat  U.  C.  p.  563,  cap.  54, 
sec  179.)— Ens.  L.  J.] 
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CHANCERT. 
Ba  CtVLOH's  TairsTs. 
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WiU,  aeeumuUtion-'Thelhu^n  Ad. 

Testator  devised  lands  upon  trust  for  his  son  A  during  the  joint 
livas  of  A  and  B,  and  after  the  death  of  either  of  them  (A  aad  B) 
which  should  first  happen,  upon  trust  to  receive  and  invest  the 
rents  ia  stock  and  to  accumulate  the  dividends,  4c,  by  way  of 
compound  interest,  until  the  trustees  should  have  laid  out  £8,000 
in  the  purchase  of  stock  and  subject  te  such  investment  upon  trust 
for  A  with  remainder  to  A*8  first  and  other  sous  ia  toil,  with  re- 
mainders ever  to  testotor's  other  sons,  &o.  As  to  the  aocamuUtions 
the  trustees  were  to  stand  possessed  thereof  upon  trust  for  the 
benefit  of  the  child  or  children  of  A,  and  in  default  of  such  issue 
upon  trust,  aa  A  ahould  by  irUl  appoint,  and  Indefoultof  appoint- 
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iB«ni  fofr  <b^  riett  of  kin  of  A  Iltiiig  At  his  dfMih  Moonfing  to  Qio 
Btatii€e  of  dUtHbtiUotift. 

Tho  teBtotor  died  in  Adj^osi,  1932.  A  dM  iHthoiK  Umne  In 
1889,  In  the  Uf)6time  of  B,  hftting  bequeathed  to  G  the  £8,000 
directed  to  be  acoaunlMfcted. 

HeU,  ihiit  Ihe'tnftst  for  Mxniitfalfttioii  waenbt  a  ptorision  f6t  a 
portion  within  eeetion  2  of  the  Thellnseon  Aet,  and  that  the  ae- 
cnmalation  was  toid  except  for  the  period  of  21  years  frem  the 
testators  death. 

JSTsMalso,  that  C  was  entitled  to  the  aocnmnlations  inad^  be- 
tween A's  death  and  the  expiration  of  21  years  flrom  testator's 
death,  and  that  subject  to  ouch  right  of  C,  the  remaining  aoontaiu- 
ktlons  belonged  from  time  to  time  to  the  persons  entitled  to  tlxe 
rents  and  profits  under  the  limitations  contained  in  the  will. 


V.  C.  S. 


Bl   HOBS&*S   ESTATS. 


June  25. 


M.  H.  being  entitled  under  a  will  to  land  at  L,  for  Mfe  With 
eertain  limitations  oter  (which  afterwards  failed)  and  with  re- 
mainder to  her  own  right  heirs,  a  portion  of  the  said  land  was 
taken  by  a  poor  law  union,  under  die  compulsory  powers  glYen 
them,  and  £800  the  purchase  money  was  psid  into  court  and 
afterwards  iuTcsted.  M.  H.  by  her  will  dcTised  her  freehold  land 
at  L,  to  W.  H.  for  his  life  with  remainder  to  her  own  right  heirs, 
W.  H.  bdng  sncli  right  heir.  She  afterwards  gave  the  interest  of 
the  sum  of  £800  stock  (the  f^d  in  court)  to  W.  H.  for  life  ;  and 
after  giting  certain  legacies,  and  referring  to  the  surplus  of  her 
effects  and  monies,  she,  subject  to  the  payment  of  her  debts,  and 
of  the  life  estates  aforesaid,  gate  derised  and  bequeathed  the 
same  to  the  children  of  W.  H.  as  tenants  in  common,  to  be  paid  to 
them  on  attaining  twenty-one. 

Beldy  that  W.  H.  had  only  a  life  interest  In  the  ftrnd  in  court; 
and  that  on  his  death  his  cluldren  were  entitled  to  it. 


V.CK. 


Tboxfsoh  t.  Wanarnu 


«7Inm28. 


Ytluntdry  tettlement — OrwttMr, 

A  Tolantary  settlement  made  witiiout  Tsluable  consideration, 
the  settlor  being  at  the  time  in  embarrassed  circumstances,  is  not 
Toid,  under  18  Elis.  cap.  6,  unless  it  is  the  spontaneous  act  of  the 
settlor,  and  there  is  prored  to  be  an  Intent  on  Ms  part  to  delay, 
hinder  or  defhiisd  ^editora;  tlie  onus  uf  jprotingMCh  iutent  lying 
on  the  party  alleging  it. 

To  render  a  deed  Toid  as  against  creditors,  it  is  not  sufficient 
that  it  is  merely  Tolnntary,  but  it  must  be  proved  that  the  party 
making  it  intended  to  delay,  hinder  or  defhuid  his  creditors. 

On  Sie  question  of  a  voluntary  deed  being  void  under  the  statute 
of  Elisabeth,  all  the  surrounding  circumstances  must  be  looked  at, 
sad  each  particular  case  must  depend  upon  these  circumstances. 


L.J. 


NSLAOX  V.   STOCKta. 


June  1. 


Infancy — Mureprmeniaticm  4U  io  a§e — Marriage  teilUment. 

By  a  ttairiage  settlement  the  husband  covenanted  to  settle 
£1,000  on  his  wife  and  children.  At  the  time  of  the  marriage 
the  h'isband  was  an  infant  of  mghteen  years  of  age,  but  he  repre- 
sented to  Ms  wife,  or  to  her  solicitor  that  he  was  of  age.  The  wifc 
carried  on  the  business  of  a  pawnbroker  before  marriage,  and  the 
husband  upon  his  marriage  toolc  possession  of  the  stock,  in  trade, 
which  was  worth  several  hundred  pounds,  and  carried  on  the 
business,  bnt  did  not  settle  the  £1,000  according  to  his  covenant 
After  the  death  of  the  wife,  the  trustee  filed  a  hill  to  enforae  the 
covenant. 

The  ecvi<t  being  of  Opinion  that  the  result  of  ^  evidence  wus 
that  the  wife  was  not  deceived  hs  to  the  age  of  her  husband,  but 
knew  herself  that  he  was  an  infant,  dismissed  the  bill. 

The  protection  Which  the  klw  thro*a  around  an  infant,  is  a  legal 
pretilege,  aoMl  ought  not  to  be  broken  in  upon  on  slight  ground. 

If  a  person  pleads  that  he  was  led  into  a  contract  with  an  infiint 
by  misrepresentations  on  the  part  of  the  fnfiint  as  to  his  age, 
he  must  show  that  he  was  actually  deceived  by  such  misrepre- 
■entaUons. 


V.  C.  If . 
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JotfiraroivB  T.  Loan  Hakbowbt. 
WUl*^<hn9mieiim^0mnaairtite  tegiuiy, 

TesUtor  by  his  will  gave  a  legacy  of  £800,  to  be  paid  out  of 
his  pure  personalty  to  a  charity.  By  a  codicil  he  "*gave  mad  be- 
queathed to  tiie  said  charity^ the  sum  of  £1,000" 

Held,  that  Che  two  legadea  were  cumulative,  but  that  in  tlia 
absence  of  the  indicaticn  of  any  intention  by  the  testator  to  blend 
the  t#o  legacies  together,  and  eubjeet  them  to  the  same  oenditiena 
as  to  payment,  fto.,  the  second  legacy  WM  not  payabls  out  of  the 
pure  personalty,  like  the  first. 


L.  C.  &  L.  J.  J.         Kiao  T.  CLBiLVBLAin).  Juiy  2. 

WUl-^Coni(metion^Leffaejf'^ubitiiutionr^Pir9<mal  repfiaenUUhee. 

Gift  by  will  to  nieces  then  liring,  or  their  legal  representatives, 
share  and  share  alike.  One  of  the  nelces  di^  l>efore  the  time 
without  issue. 

Hdd^  that  her  next  of  kin  and  not  her  administrator  was  en- 
titled. 

M.  R.  Mblush  y.  Kiss.  Ju^f  12. 

Partnfrehi^^Luinatit^-Diuolutwn  hy  notice. 

When  parties  enter  into  a  partnership  at  will,  netiee  to  one  hj 
the  othen,  that  they  wish  to  dissolve  the  partnership,  must  be 
considered  as  an  oveKure  fbr  an  effoetual  dissolution.  For  this 
purpose,  a  notice  to  a  person  of  unsound  mind,  not  found  lunatie 
by  inquisition,  held  good,  and  dhwdution  decreed  from  the  date  of 
the  notice. 


COMMON  LAW. 

C.  C.  B.  HaHDBBSOH  V.  Meabs.  June^ 

Landlord  and  tenant — Bvittion^-DireeUdn  to  Jury, 

When  uofiuiahed  apartments  were  let  by  the  occupier  of  a  house 
to  the  defendant,  who  put  a  man  in  the  possession  to  show  the 
appartments  in  order  to  underlet  them  and  where  the  man  was 
turned  out  by  the  occupier  as  being  personally  disagreeably  to  him, 
it  is  acorrect  direction  to  the  jury  to  ask  them  whether  the  man  was 
turned  out  for  the  purpose  of  expelling  liim  or  for  the  purpose  of 
evicting  the  defendant 


<%.   B.       TAtfyfiDO  AlTD  Ol^ABn  Y.   LlJOA«  AlTB  OVBBBf. 

Caryo  ofthip — Sale  o/yooda — Varienee  between  quaniily  of  yoode 

contracted  for  and  deiiwercd. 

By  a  contract  the  plaintiffs  sold  a  oarfo  of  wheat  of  about  2000 
quarters,  say  from  1800  to  2200  quarters  at  the  price  of  528.  per 
delivered  quarter  of  492ltis  frse  on  lioaid  at  Taganrog  to  any  safe 
port  in  the  United  Kingdom,  the  wheat  to  be  shipped  between  cer- 
tain dates,  the  measure  for  the  sake  of  invoice  to  be  calculated  at 
the  rate  of  100  chetwerts  equal  to  72  quarters,  seHers  guarantee 
the  delivery  of  invoice  weight,  sea  acc&dents  excepted,  buyers  to 
pay  for  any  excess  of  weight,  unleea  it  be  the  reeolt  of  damage 
or  heating.  Payment,  cash  in  London  on  exchange  for  usual 
shipping  documents.  The  shipping  documents  showed  a  quantity 
between  1,800  and  2,200  quarters,  but  the  quantity  actually  ehip- 
ped  was  less  than  1,800  quarters. 

Meld,  that  this  fact  released  the  buyers  from  their  contract 


aB. 


>ta>«.*i***> 


June  16. 


Thb  L.  abd  W.  Loab  abd  Dibooukt  Co.,  y.  Dbakb. 
MoHyaye  offiaUuru    Surrender. 

A  bavtag  mortgaged  to  the  plaintifs,  the  fixtures  in  a  house  of 
which  he  was  teoant,  belbie  the  fixtures  were  severed,  surrendered 
bis  lease  to  his  landlord  who  demised  to  the  defendant  The  de- 
fesdant  then  entered  and  took  possession  of  the  house,  together 
with  the  fixttires. 

Befaf,  that  the  mortgagor  could  not  deftat  his  own  act  by  the 
surrender,  and  that  the  plaintUb  had  a  right  to  enter  and  sever 
the  fixtures  notwithstanding;  and  that  they- were  entitiediuan 
aetion  of  trover  fbr  the  fiztnes,  to  veoowr  their  value. 
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BX.  SoLOMOV  T.  Tbb  YuiTKna'  Gompamt.  Maiff  6. 

Saiement^Eighi  to  ntppori^IntBrvmumg  koti»4—E9U9e$  faUmg  out 

of  perpendicular — I^e$cript¥m. 

TIm  plftintlif  Mid  defendftnto  were  respectiTely  the  owners  of 
bouses  separated  by  a.  house  the  property  of  a  third  person,  and 
which  three  houses  immediatelj  adjoined  eaoh  other. 

The  houses  were  bnilt  on  adeoliTity,  the  defendants  honse  being 
lower  down  than  the  plaintiffs' ;  and  for  a  period  exceeding  twenty 
years  they  had  ISsllen  ont  of  the  perpendicalar  in  such  a  way  that 
the  plaintiffs'  hoose  projected  OTcr  the  ground  of  the  next  house 
and  that  again  oTcr  defendants'  land.  The  defendants  took  down 
their  house  for  the  purpose  of  building  a  new  honse  on  the  site ; 
and  the  consequence  was  that  the  pli^ntiff's  bouse  was  damaged. 

Held^  that  the  plaintiff  had  not  acquired  a  right  to  tne  support 
of  the  defendants  house ;  and  that  he  could  not  maintain  any  action 
against  them  for  the  damage  so  sustained. 


EX.  C.  BmowH  BT  AL  V.  Ham  st  az..    Jfay  18,  June  28. 

Mercantile  contract  for  purchase  of  unaeeertained  ffoode — Property 
*    loet  at  eea  pasting  to  vendee  upon  thipment — BiU  of  lading  making 
goode  deliverable  to  ehipper*e  order — Indorsement, 

The  defendants,  merchants  at  Bristol,  through  a  broker,  con- 
tracted to  leTy  of  the  plaintiffs,  merchants  at  Botterdam,  ten  tons 
of  the  best  refined  rape  oil,  to  be  shipped  **  free  on  board,"  at 
Botterdam,  in  September  1867,  at  £48  158.  per  ton,  to  be  paid 
fbr,  on  deliTcry  to  the  defendants  of  the  bills  of  lading  by  bill  of 
exchange,  so  be  accepted  by  the  defendants,  payable  three  months 
after  date,  and  to  be  dated  on  the  day  of  shipment  of  the  oil.  On 
the  8th  of  September,  the  plaintiffd  (having  on  the  prerious  day 
advised  that  the  shipment  would  be  made)  shipped  on  board  a 
general  ship  trading  between  Botterdam  and  Bristol,  five  tons  of 
the  oil.  The  master  signed  a  bill  of  lading  by  which  the  oil  was 
deliTerable  *'  unto  shippers'  order,"  and  the  plaintiffii  endorsed 
the  bill  of  lading  specially  to  the  defendants.  On  the  same  day 
the  plaintiffs  enclosed  in  a  letter  to  the  broker  the  bill  of  ladins, 
iuToice,  and  a  bill  of  exchange  drawn  on  the  defendants,  in  accord- 
ance with  the  contract  On  the  night  of  the  9th,  the  ship,  with 
the  oil  on  board,  was  run  down  in  the  Bristol  Channel,  and  the  oil 
totally  lost  The  plaintiffs'  letter  of  the  8th  arrived  at  Bristol,  on 
the  afternoon  of  the  10th,  in  due  course  of  post,  but  after  business 
hours.  On  the  morning  of  the  1 1th,  the  broker  left  with  the  de- 
fendants the  bill  of  lading,  invoice,  and  bill  of  exchange,  for  their 
acceptance*  At  that  time  he  knew  of  the  lose  «f  the  ehlp.  In 
about  two  hours  afterwards,  the  defendants  returned  to  the  brokers 
the  documents  left  with  them,  on  the  ground  that,  under  the  cir- 
cumstances, they  were  not  liable  to  pay  for  the  oil. 

In  an  action  for  not  accepting  the  Mil  of  exchange,  and  for 
goods  sold  and  delivered, 

Held  (affirming  the  judgment  of  the  BxohequerV  that  the  pro- 
perty in  the  oil  vested  in  the  defendants  on  its  delivery  free  on 
board  the  ship  in  performance  of  the  contract,  and  consequently 
the  plaintiffs  were  entitled  to  recover  on  both  counts,  and  that 
the  form  in  which  the  bill  of  lading  was  taken,  making  the  oil 
deliverable  "  unto  shippers'  order,"  did  not  prevent  the  proper^ 
flrom  passing. 


EX.C. 


Marquis  or  Camdih  t.  BoTTiSBirmT.        June  27. 


Landlord  and  tenant — Action  for  use  and  occupation  of  building  land 
— Building  articles — Agreement  not  amounting  to  an  actual  de^ 
mise — Rent — Tenancy  from  year  to  year  when  to  be  implied — Lia- 
bility  of  assignee — Evidence, 

In  an  action  for  money  payable  for  the  defendsnts  use  of  lands, 
messuages  and  premises,  by  the  plaintiils  permission,  the  particu- 
lars of  demand  claimed  £24  i  as  a  years  rent  due  Lady-day,  1858. 

It  appeared  that  by  Indenture  made  Feb.  4th,  1858,  between 
plaintiff  and  £,  the  plaintiff  agreed  to  grant  leases  of  the  whole  or 
part  of  certain  ground,  whereon  houses  then  proposed  to  be  built 
should  be  erected,  so  soon  as  one  or  mors  houses  should  be  erected. 
To  hold  the  same  and  the  other  premises  agreed  to  be  demised  to 
B  and  his  aseigneee,  from  29th  September,  1852,  for  ninety-eight 
years,  paying  for  the  first,  second,  third,  fourth  and  fifth  years, 
flrom  £80  to  £286.    B.  covenanted,  for  himself  and  his  assigns,  to  I 


pay  the  several  yearly  rents  reeervcd ;  and  there  was  a  proviso 
for  re-entiy  if  the  said  yearly  rents  should  be  behind*  Dniing 
1858,  £.  built  on  the  land  five  houses,  which  wore  duly  demised  to 
him  at  rents  amounting  to  £85 ;  and  until  Janunry  8Ist  1854,  paid 
the  several  yearly  sums  covenanted  to  be  paid. 

On  the  8Ut  Janoary,  1864,  E.  assigned  the  iadentare  and  all  his 
intereet  under  it,  to  the  defendants,  who,  till  Lady-dsy,  1857, 
paid  to  the  plaintiff's  agent  the  several  yearly  suom,  and  took  ra- 
ceipts  which  in  general,  purported,  on  the  faoe  of  them  that  the 
payments  were  made  by  the  defendant  as  rent  due  to  the  plaintiff 
under  the  deed  of  February  4th. 

In  1854,  and  1856,  the  defendant  bnilt  on  the  land  a  house  and 
stables,  and  obtained  two  leases  according  to  the  said  indenture 
of  agreement,  reserving  rsnts  amounting  to  £9.  The  two  last 
menUoned  rents,  added  to  the  £85  reserved  on  the  demises  to  B 
when  deducted  from  £285,  the  highest  rent,  leave  £241  the  sum 
claimed  in  the  action ;  and  exeept  these  sums  of  £9  and  £35,  no 
payment  was  made  to  the  nUuntiff  after  Iiady*day  1857.  On  the 
25th  May,  1857,  the  defendant  assigned  to  one  W,  the  indentnm 
of  the  4th  February,  and  all  interest  thereon. 

Evidences  were  i^so  given  for  the  plaintiff  of  the  defendant 
having  employed  an  auctioneer  to  let  the  property,  and  that  some 
of  it  was  a  mere  ballast  hole. 

Upon  the  facts  above,  the  Common  Pleas  held,  that  the  defend- 
ant was  not  liable ;  that  the  indenture  of  February  4th,  1858,  did 
not  amount  to  an  actual  demise ;  that  the  several  annual  sums  re- 
served as  rent  were  collateral  sums  pud  for  the  right  to  occupy 
for  the  purpose  of  biulding,  under  the  agreement ;  that  the  tenancy 
of  £  if  any,  was  not  a  tenancy  f^m  year  to  vear  Is  implied  fhun 
payment  of  rent,  it  is  because  there  are  no  other  circumstances  to 
account  for  the  payment,  except  that  it  ts  paid  for  the  occupation 
but  that  in  this  case  the  facts  showed  that  the  payments  were 
made  by  the  defendant,  not  as  rsnt,  but  in  discharge  of  the  obUga- 
tion  upon  B  to  pay  them. 

Held  (affirming  the  judgment  of  the  Common  Pleas.)  that  the 
plaintiff  was  not  entitled  to  recover;  that  the  facts  afforded  no 
ground  for  implying  a  new  tenancy  from  year  to  year  between  the 
plaintiff  and  the  defendant ;  snd  that  the  form  of  the  receipts 
showed  that  the  payments  by  the  defendsnt  were  made,  not  as 
rent  for  the  occunation  of  the  premises  but  in  discharge  of  his  en- 
gtgements  with  E. 

APPOINTMENTS   TO   OFFIOE|  4bC. 

80LI01TOR  GBNERAL  TOR  XIPPKR  OANABA. 

Tbe  HoDormbte  JOSEPH  0.  MORRISON,  to  b«  Solldtw  Q«a««I  ta  and  fiir  that 
Mit  or tb*  ProTliMs  or OuMds  csllod  UpporOtandt.— (Geseltod  Iftth  Mbrauy, 

JUDGX. 

JOHN  MAJORIBANKS  LANDER,  lnnb%  Bmliitn^at-taw,  to  bo  Jndn  oT  ths 
Oountj  Oourt  of  tbo  Oountj  of  UDOoln.— (Gasettod  4th  Vtobrauy,  VH&S) 

OOUNTT  ATTORNIT. 

RONAXD  MflDONALD,  oT  St  dtbortooo,  bqiili%,  QiMOB*i  Onrasri,  to  bo  Oonty 
AttorDoj  ftir  tho  Oonnt/  of  Llaeoln.~<OMOttod  4th  Fobroory,  1800.) 

OLBRK  or  THE  PXAGI. 

RONALD  McDonald  of  SUCathoflnoi,  Enqiilrt,  Qaooa^i  OMttNL  toboCkric 
of  tho  Fbooo  for  tho  OooDty  of  Ltnoola^QMOtted  4th  Vebrwuy,  ISSOi) 

00R0NSR8. 

JAMES  SILL  snd  JAMES  GORDON,  XMoiNi,  to  bo  Aaooteto  Obraion,  Oouatj 
Eol4hiund.-<GM0ttMl  4th  Febnwrj,  ISflO.) 

WILUAM  PIPB.Eqalro»  MJ>.,  AmocUIo  Ooconor,  Oonat j  of  Waterloa-<Oa- 
Mitod  18th  FebrfHii7,  ISao.) 

JOHN  ROT  PHILIP,  EoqulrB,  M.B.,  AMocUto  OoroMT  for  tho  Onmtr  oTWotorw 
loo.~<G*wttod  18th  IWbrascy,  1880.) 

GEORGE  METHERELL,  bqvlra,  MJ).,  AssodsUOONUir,  QmntjoT  WoatwoHlL 

(Goaottod  18th  IWbnMryTlSOo!) 

ALFRED  LANDER,  XMintro.  M  D.,  AisoeMo  OoNBor,  Uaitod  OontJtf  oT  Hvroa 

and  Bnioo.~<aasittod  18th  Fabmarj,  1880.) 


TO   OORRE8  PON  OENT8. 

Org  Kton— Undor  ''DIvMoa  ODvta." 

Jams  Turm  Coswat— Wn.  D.  Souus— Uador  «Goooial  OorrMpoDdoaaa." 
XDWjLao  R.  Bja«~>Kowur  Kilbou— *PAin.  Domr— ^Too  lata  for  flila  Doa&bor. 
Sao  oar  next. 
A  JoBstosuxr^-No  notloo  takon  of  anoDTmovo  eomuunlcatkmB. 


1800.] 
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DIARY    FOR  APRIL. 


1.  SUNDAY  ......  I\dm  Sunday, 

3.  TiMMtajr.....~.  CtaAn.  £z.  Tom,  JBBrrto  And  Ottewa, 

^  Mtej Ooai  fHtl^r. 

T.  Batorday ..~.~  County  Oonrt  and  Surrogate  Court  Term  enda. 
«.«DNDAr...      -         -     - 


[dar*!  Court  bagins. 
OeaBtlwni 
oonunancea. 


9.  Monday  ~.  ....  Toronto  t^prlog  i 

MM.VBm, Qodaricib  and Osmwal, 


10. 

li.  Satorday .......  Laafc  day  Ibr  notiee  of  hearing,  Chancery. 

16.  BON  DAT.. —  l«l  atmday  aSio'  BUkr, 

22.  SUNDAY. 2nd  SmndMafUr  EaUer. 

83.  Monday.........  Chaneefy  Hearing  Term  flomiwfB' 

29.  SUN  DAY.... ...  ^trd  Smndajf  q/ier  ELUter.        [den'a  to  give  Ibtaof  their  lands. 

12.  KoiiAaj ~  L«t  day  for  eoaip*g  Aweiiment  Rolls,   last  day  for  Non-Roal- 


imPOBTANT  BUaiNfeSS  HfmOE. 

Rrmm$imdetMUOu  PivpH^lonqfthitJomnalaftremuUitore^ 
€di  our  pad  due  aceounU  have  bem  placed  inth*,haMtaqfm»tn.Badion  a 
JUormgfi  Banie,  far  coUeeMM;  amd  that  atdijf  a  prmi^  muMtamot  tothemwitt 


AUwitkgnairduekmmlhaitkeBniprieiorthwMtdeptedthiteourMe:  (trfOty 
*a«c6eenoBB^pelM«eclo«eteoniBr  to  enalfk  Ihem  to  med  their  curreid  expenm, 
wMekarewenf  AeBiy. 

29lBmVMateMm^Ubu$t^theJamnudUmtfftiuraiwadmUladyUwmddmMb^ 
wmmmalUeioeaqMd  that  the  J'lr^eaaim  and  Ogletnqf  the  VbwUwe^^ 
UberalauppaH,  JMOtad  ifaUamimffthmtauet  to  Umiifcr  their  sulmHpliom, 

TO  CORRBSPONDINTS— At  ladpage. 

iK|e  ftppeu  ©aiiatia  fa&i  |oiirnaL 

APRIL.  I860. 

KOXICE  TO  8UBSCBIBER& 

A9  towM  SuUcrihen  i»  not  ftt  tmd&ntand  out  mm  mtthod  of 
^Mrutmg  tko  '*  Law  Journal**  we  take  tki$  opporiumig  of  pnmg 


Tko  object  of  the  tifttem  it  to  inform  each  indimdual  Suboeriber  of 
tkt  amiauni  due  hjf  him  to  ue  to  the  end  of  the  ouxsbitt  year  of 
pMieation* 

Thie  ohjeetietffeeted  by  printing  on  t!he  wrapper  of  each  number^^ 
1.  The  noma  of  the  SubeerHbet.  2.  The  amowU  m  atrear,  8.  The 
current  year  to  the  end  of  which  the  computation  ie  made, 

TnuB  *'Jbhn  SmUh  $5  '60."  Thie  eigniJUe  that,  at  the  end  of  the 
^ear  1860,  John  Smith  wiil  be  indited  to  ue  in  the  eum  q/ffi,  for 
the  eurrent  volume, 

8o  •«  ffenry  Tompkine  $25  '60  *'  By  this  ie  eignijled  that,  at  the 
€nd  of  the  year  1S60,  Benry  Tompkine  will  be  indAted  to  iis  th  the 
amm  of%t&,fo/r  6  ^elumee  of  the  '*  Law  Journal/* 

Many  pereone  take  $5  '60  to  muan  6  doUare  and<IO  eente.  2%w 
cd  a  mistake.  7%e  **  60  "  Am  reference  to  the  year,  and  ftot  to  the 
amount  repreeented  ae  due. 


THS  91sT  OLAUSB. 


Seme  OB6  obeeryes  tliat  the  geaenlitj  of  muikiDd  is 
gOTcmed  by  worcU  and  mmiesi  and  tliat  he  who  would  set 
upas  a  akillfnl  manager  of  the  masses, so  long  as  they  hare 
ean  to  hear,  need  not  enquire  whether  they  have  any 
uBdeTStanding  whereby  to  judge,  but  with  two  or  three 
popular  empty  words  well  turned  and  humored,  may  whistle 
them  badcwards  and  forwards,  upwards  and  downwards, 
till  ha  ia  weary>  and  get  upon  their  hacks  when  he  is  «o. 


It  may  be  ybtj  convenient  to  raise  the  cry,  ''  down  with 
imprisonment  for  debt !  '^ ''  abolish  the  Qlst  clause,^'  whidi 
sanctions  it.  But  it  happens  to  be  fake  that  the  Olat 
clause  sanctions  imprisonment  for  debt. 

Not  being  entire  believers  in  the  observations  we  have 
quoted,  hut  assuming  that  those  interested  in  the  question 
have  '<  understandings  whereby  to  judge,  as  well  as  ears 
to  hear,''  we  purpose  noticing,  what  the  91st  dause  does 
actually  authorise,  though  we  have  examined  the  subject 
before,  and  may  perhaps  go  over  some  of  the  ground  a 
second  time. 

It  is  easy  enough  to  establish  o«r  position,  but  it  is  truly 
difficult  to  lay  hold  of  anything  having  the  resemblance  of 
an  argument  in  all  the  sentimental  matter,  which  has  been 
puUiahed,  urging  a  repeal  of  the  9lBt  clause,  or  to  discover 
any  point  urged  sufficiently  tangible  for  the  purposes  of 
discussion. 

One  writer  says  '^  the  law  has  worked  harshly,"  another 
declares  <<it  serves  no  good  purpose  for  the  creditoni" 
another  says  ''  it  is  an  unenviable  monument  to  the  memozy 
of  its  framers,"  others  again  say  **  no  one  should  be  allowed 
to  sue  for  a  debt  under  $100."  And  one  who  claims  some 
affinity  to  the  law,  bolder  still  declares,  '^  'tis  strange,  we 
(the  Editors  of  the  Law  Journal)  do  not  see  the  point 
at  issue  between  the  advocates  of  the  abolition  of  imprison- 
ment for  debt,  and  those  in  favor  of  imprisonment  and  Olst 
clause.  Hie  point  is  simply  this,  should  an  honeti  but 
poor  creditor  be  incarcerated  like  a  felon  for  a  certain  num- 
ber of  days  or  months.  The  sentiment  of  universal  human- 
ity says  '  no ;'  but  if  the  debt<»  commit  fraud  then  let  hin 
be  as  a  felon." 

We  accept  the  tgnie  not  because  of  any  merit  in  the  com- 
munioatton  of  the  partioular  writer  who  proposed  it,  but  be- 
cause it  is  a  re-hash  (in  brief  form)  of  what  has  been  said  by 
several  others  on  the  same  subject. 

We  also  say,  do  not  punish  the  honest  hut  poor  creditor j 
but  it  a  debtor  commit  fraud  let  him  be  punished  not  as 
for  a  felony  (we  would  be  unwilling  to  deal  with  him 
so  severely)  but  as  for  a  misdemeanour.  And  we  repeat 
that  the  honest  debtor,  however  poor  and  unfortunate,  has 
nothing  to  fear  under  ''the  91st  clause." 

Surely  the  creditor  has  some  rights.  The  man  who  has 
lent  his  money  or  sold  his  property  to  another,  may  reason- 
ably enquire  what  means  his  debtor  has  of  liquidating  the 
demand.  And  he  may  summon  that  debtor  to  appear  be- 
fore the  judge  to  give  a  statement  of  his  affiun.  But  the 
debtor  has  two  courts,  in  general  about  three  months  to 
think  over  the  matter  before  he  ie  bound  to  appear,  and  if 
there  should  be  any  sufficient  reason  for  his  not  attending 
at  the  end  of  three  months,  and  it  be  shown  to  the  Court| 
he  is  in  no  danger  of  impriaoiiaient.  . 


74 


LAW    JOITBKAL 


[AfasLj 


Wben  be  appeam  lie  is  not  raqnired,  as  a  neeeot  writer 
in  a  somewhat  inflated  and  sendmental  strain,  si^,  to  be 
interrogated  '^  in  tbe  presence  of  any  gang  who  may  eboose 
to  assemble  from  tbe  filtbiest  crevices  of  society  f  for  the 
ezmmination  is  not  a  pnbUo  one  bat  in  tbe  Jndge^s  Cbam- 
ben  or  in  the  Court  room  after  tbe  ordinary  soitocs  bare 
retired.  Tbe  ctirectioii  in  tbe  I62ttd  section  of  tbe  Birision 
Cenrts  Act  makes  provision  for  this. 

Shoiild  a  defendant  be  summoned  for  tbe  pnrpose  of  an- 
noyance or  insult  or  if  indeed  on  any  ground,  it  appears 
that  tbe  defendant  ought  not  to  have  been  summoned,  tbe 
judge  may  and  ought  to  award  him  compensation  for  his 
trouble  and  attendance,  and  for  the  amount  of  such  eompen- 
satien  Uie  debtor  Mnll  be  entttied  to  an  execution  agunst 
his  judgment  ereditor  (see.  166);  but  on  the  ether  band 
if  ihe  debtor  refuses  to  be  examined  or  on  bis  examination 
''  fences"  and  equiyocates,  will  not  §^Te  a  candid  statement 
of  his  aflkirs,  or>eay  what  property  he  has  or  whether  or  not 
he  has  means  of  paying  the  debt,  is  it  not  reasonable  to 
presume  that  there  is  some  fraud  at  the  bottom  ?  **  Truth 
fears  notlung  but  to  be  concealed/' 

In  a  word,  if  hfs  answers  are  clearly  unsati8facV)ry  in 
these  pertjipularsj  why  should  he  not  he  pupisbed  T 

Xl»( l^ijpgiiiili. ^  a^^JptHUh,  9(9Wd a^^ori^ing, %. eoB»- 
ii«tpe9<r  i||hiql|isdiji^l^4iM0^ft)^  (l^Tl^^t^ 

pa^  <Min94v  qiAdil  ficom  th<^  pMo^fll  Oi;  ip^vurre^  tftfs; 
de)A^  lability  wdiQr  Mee  pr^tmoea  or  (2)  bf  «ieaaa.o£ 
fh^mdo^ hmoh  of  tcuet^  or  (3,)  t)^  he mlfuUy  oonM^^tod, 
ibfi.  ^ebt  09  UpbiUty  wijAQut  halving  h|id  st  ti#  tjune^  a 
reasonable  expectation  of  being  able  to  pay  or  diaobarge  the 
sao^  Of.  (4)  has  m^.  or  oansod  to  be  iQade:  any  gi&  die- 
ivr^ify  <N!  tmuito^  of  vff  pvoperlf ,  oc  baa  maoKed:  or  eon.- 
sealed  tbe  same  with  intent  to  defraad  bis  .oreditom  or  any 
of  them/'  All  these  are  frauds  and  aa  suob  are  punishable 
by  impri9onment,  if  proved  to  the  siitiafiictiou  of  the  court 
out  of  the  defendants  QJf^  month,  or  by  examina^on  of 
witoessjBs.  And  lastly  if  it  be  sattsftetQiiJy  established  that 
the  debtor  has  mean$  and  abilUif  tQ  pay^  and  will  uotj  pay 
the  jadgmemt  against  him^  suqb  b^iilg  deaf Ijf  a  fraud  on  hia 
creditor,  he  is  liable  iq  be  commiited  to  gaol,  but  ip  np 
case  whatever  can  he  h^  epfprnitt^d  fpr  i^.  Wngsr  peripd  thiui 
forty  d^js. 

Th^ro  is  tl^ia  proviaion  i^  in  faxfor  of  the  di^l^^c  (4^ 
mentioned  in  tbe  letteir  of  '<  Aapther  Law  Sti^diuit,"  ifhioh 
we  publish),  that  afjl^r  onoe  having  been  examined  and  disp 
charged  1^  eiuuiQt  bo.  again  sununoved,  uoleaa  the  oreditoc 
pf^evjously  satj^fiea  tb^  judge  on.  affidavit  tiiai  fNf§m 
grounds,  exiat  for  l^a  l)eing  again  called,  pp  to  be  qiMfr* 
tioned. 

.     JHom  the  foregoing  eaAodiaa  tl^e  vriwla  ^  fllal  okim'' 


provinon  (as  it  ia  oalled)  and  the  law  u  eoaaolidated  to  be 
found  in  sees.  160  to  178  of  the  Division  Court  Act. 

One  eannot  well  understand  bow  any  person  eapable  of 
judging,  can  with  the  act  before  him  venture  to  assert  that 
^'  tbe  91st  clause"  authorizes  imprisonment  for  debt  It  is 
false  to  say  that  it  does.  Those  who  have  an  interest  in 
misrepresenting  tbe  effect  of  the  law  we  may  expect  will 
tax  their  ingenuity  for  tbe  purposes  of  deception }  hot  with 
those  who  have  not  snph  designs  it  can  only  be  great 
simplioily  of  mind  or  strange  perversion  of  judgment 
which  leads  them  to  advocate  a  repeal  of  the  law  on  the 
grounds  so  absurdly  urged.  Tbe  hw  enables  fVaud  to  be 
punished — ^nothing  more. 

Bnt  some  of  these  persons,  such  aa  ^'  An  Old  Barrister  " 
in  this  anmb^,  change  their  gromnd  andsay,  ^  Oh^  but 
whatetfer  ihe  kmp  auihariza^  th^  fhct  is,  poor  debtors 
are  imprisoned  simply  because  they  do  not  pay  their 
debts.''  A  strange  argument  against  a  law^  and  not 
we  believe  fonnded  on  fact.  We. challenge  proof, — ^let. 
''  cases  i^  point''  be  shown.  We  do  not  believe  they 
qoold  be  produced^  and  if  they  could  the  objection  would 
Qot  be  to  the  proviaiei^  of  the  h^w  l^ui  thu  m5>de  in  which  it 
i^  administered,— quite  a  distmct  matter. 

Now  firom  time  to  time  we  have  presented  faets  and 
ifgnnea  aliowiag  how  welV  hew  benefieirilyy  and  hpw 
huBMuiely  tbe  law  baa  been  woiiced,aod  in  ourkst  qumbst 
we  showed  a  return  firom  the  County  of  Waterloo  emfarao- 
ing  10,S72  suits  for  an  aggregate  of  (248,918,  and  on, 
tfhese  suits  245  '' 91st  clause  summonses  issued"  6)r  an 
aggregate  of  tlO,S55,  and  upon  the  unwiUi4cawi^  onfs 
over  50  pec  cent  was  lealiaed^  wbila  but  9  actual.  comsMt- 
ments  took  plaooi 

The  poUic  are  indebted  to  the  Cferhs  of  this  County  for 
the  full  and  detailed  information  given,  and  in  spite  of  tbe 
sneering  remark  that  **  clerks  are  interested  witnesses/'  their 
testimony  will  be  believed.  They  speak  firom  their  books. 
It  is  not  conjecture  with  them*  They  give  their  names  and 
are  men  whose  testimony  is  on  every  ground  entitled  to 
credence  and  respect  Nor  are  they  to  be  threatened  into 
silence  by  menace  from  any  quarter,  ^lej  speak  out  as 
becomes  them  when  the  public  need  rdtable  information, 
which  they,  the  cled»|  are  peculiarly  well  qualified  to 
furnish. 

But  still  another  ground  has  been  taken.  14  is  ignor- 
anUy  asserted  that  a  substautial  differeoee  esialB  between 
judgment  debtors  in  the  Division  Oaurts  aud  in  the  Supe* 
nor  Courts,  that  it  is  in  the  Superior  Courts  alone  wherein 
fraud  mM<  be  established  to  reach  the  debtMT.  Fidse  again, 
as  we  have  shown. 

Tbe  provision  in  the  Snperior  Courts  is,  thai  the  ereditor 
iBay  apjdy  to  a  Judge  Ibr  an  osder,  d(e^  Ibr  the  examination 
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nil.   Bll   Lll null 


of  ilie  debtor  toanhiog  hU  eatote  and  effects,  &o.,  (nearljr 
the  same  language  as  in  the  Division  Court  Act,)  and  **  if 
euch  debtor  does  not  attend  as  required  by  the  order^  &c.y 
and  does  not  allege  t^  sufficient  excuse  for  not  attending,  or 
if  attending  he  refuses  to  disclose  his  property  or  his  traa- 
•actions  respecting  the  same,  or  if  it  appears  from  such 
examination  that  snoh  debtor  has  concealed  or  made  away 
with  his  property  in  order  to  defeat  or  defraud  his  ereditora 
or  any  of  them,  a  Judge  may  order  the  debtor  to  be  oom- 
mitted  to  the  Common.  Gaol  of  the  County /^r  any  time 
9U>t  exceeding  tutehe  monihs  (sec  41  cap.  24  U.  C.  Coasol- 
idated  Statutes,  p.  286). 

I«et  any  one  compare  this  with  '*  the  91st  clause/'  and 
say  in  which  Court  the  debtor  has  greater  protecdoa. 

In  the  main  particular  both  provision^  are  alike,  bqth 
are  for  the  punishment  of  /raud^  and  *i)either  authorise 
*'  imprisonment /or  debt  J* 

What  theu  are  we  t^  think  pf  the  case  which  oeeda  false 
asseitiona  for  its  suj^vt ;  what  of  the  arguments  based,  qq 
aoch  asaeitioos  i 

Xf  the  ni^^om  of  «q^  i^i^^suffei  is  to  be  ivdged  by  ita 
effeotSi  we  a^  with  oonfid^iHie  the  '^Slst  ^buae"  iw 
Mlaioed  ^  end  foK  which  it  wsp  Mfgn^At-^t^  pretm^ifm 


[■i«i  «w»« 


!»■»■»■<■ 


■     .'I  "11 


r«~n 


■▼^l*" 


S,ALE  OF  DEADLY  POISON& 


Our  attention  has  been  directed  to  this  subject,  and  we 
would  refer  to  the  GoosoKdated  Statute  of  Canada,  chapter 
98,  the  provisions  of  which  are  not  generally  known.  At 
all  eTente,  they  are  violated  in  every  part  of  the  country. 
This  law,  befbre  the  Consolidation  was  by  many  penona 
supposed  not  to  apply  to  Upper  Canada,  and  the  question, 
whether  it  did  or  did  not,  was  in  truth  somewhat  complex* 
The  Commissioners  for  revising  the  Statute  appear,  judg-> 
ing  from  the  schedule,  to  have  arrived  at  the  eonclasiou 


Chat  it  did,  on  the  strength    of  Stat.   14  &  15  Vic,  C.  61,    Nor^T^  MftrwioM,  S^e.  l,  *«.,  r^he  to  Om  Seetlow  of  the  ConMlldvted  8«»- 


Sec.  5, 19  Vic.  ch.  94,  and  22  Vic.  ch.  108. 

There  is  no  doubt  now  that  the  law  ia  in  force  in  Upper,  |     Before  any  other  step  is  taken,  security  for  costs,  as  re- 


us well  as  Lower  Canada,  and  the  Consolidated  Statutes  not 
yet  being  geuerally  distributed,  persons  may  go  oa  ignor- 
antly  violating  the  law,  in  the  absence  of  a  timely  warning. 
We^  thecefoie,  give  the  substai^ce  of  the  enactment. 

Sec.  1.  Prohibits  Afiotheearioi,  Oheniists,  Druggists,  Yea- 
dors  of  Medicine  and  other  pereona,  from  selling  qr  delivering 
**  nnj  arsenic,  corrosive  sabtimate,  strychniue,  or  other  pobon, 
*'  mmeraU  or  vegetable,  simple  orooospoMle,  commonly  known 
'^aa  deadly  poisons,  4o.."  to  ax^  penoa  who  does  not  ibeu 
prodaoe  and  deliver  a  certificate  from  a  legally  aathprised  Fhf^ 
aician  or  Surgeon,  or  from  some  Priest  or  Minister  resident  m 


poi^ojQ,  and  stating  the  purpose  for  whioli  it  is  required^  and 
that  it  ought  to  be  so  suld.  And  Uiit  ceritfi,Qate  or  note  ia 
required  to  be  kept  by  the  persom  selling  fur  hla  justtificatioo. 

The  seoond  Section  imposes  a  penalty  of  $40  on  any 
person  contraveniDg  the  foregoing  provision,  and  \u,  default 
of  payment,  authoriaes  eomjaitital  for  three  Bsoaths  to  the 
Common  Gaol. 

And  Section  three,  authoriaes  prosecutions  by  ^  Commou 
informer,  (who  gets  half  the  penahy),  before  a  Juslioe  of 
the  Peace. 

We  will  endeavor  to  procn^e  from  soipe  medica)  fri^ndt 
and  publish  in  our  next  number,  a  list  of  the  pdsoas  that 
would  io  a  medical  poiut  of  view,  come  within  the  first 
Section  which  is  moat  extensive  ia  ita  nmge.  In  the 
meantime,  we  recommend  those  who  sell  Drugs  and  Medf- 
cines  to  act  with  caution,  and  require  the  not^  or  certifi- 
cate ia  every  case  where  there  is  any  doubt,  whatever,  i^ 
to  whether  the  article  sold  is  a  deadly  poison. 

The  certificate  may  be  in  the  following  form : 

To  Mr.  A<  B.«  Chemist  and  Prqgg^st,  {or  oi  (h^  eaa^ 
mau  M*    (^^^  resideoee]. 

Mr-  d  P-  oC  tbe  <jMp  fisf^feaes)),.  re^mea  [one  jM^otdi  ff 
arooKKiefor  m^mnfifo^i^a  ptorpMe^  tf»  hu  bunmuM  %r  (aa  ttes 
oaaeiaaybo)},  fu^iaaoqmaneewithesp.  9^€f  tbeOoi^soU- 
daledSiatuiiSQCQaMdf^  I  OMti^  thai  lA  o«giti»  to.  l|s  eoVi  ta 
theaKulC.l^. 

Date,  !;•.  B.  F., 

Ofaoroh  of  Bagiaad  Miaistert  for  as  Ilia 
ease  aiay  be.)  *  * 
Besidiag  at  «f— •  ia  the  county  of ^. 

The  foregoing  form  may  be  varied  aocovdiag  to  the 
mreumstanees  of  each  ease.  The  seller  of  the  potsee  ought 
in  all  eases  to  make  a  note  of  the  sale  upon  this  eertificata 
fisr  lefeveuoa,  ia  case  of  aa  after  judieial  investigation. 


PROCEEDINGS  IN  ERROR  IN   A  PLAIN  CASE,    TO 
REVERSE  A  JUDGMENT  ON  DEMURRER. 


Br  F.  SnwAET  MAcGAcmBir,  Esq.,   BAmaisna-AT-LAW* 


tvl«airapi«OMft(to,«.U^aadtlio«ti»Ot4afg  I,  Se.*  wttft  tP  OrSeia  of 
Oowrt  of  Jfirtor  ftod  Af  p««l,  Jt^jr  Scd,  18M. 


quired  by  Stat  12  Vie.  c.  63,  s.  40.  must  be  ^ven. 

It  must,  unless  otherwise  specially  ordered,  be  given  by 
Bond,  (Order  No.  8),  to  the  defendant  in  100/.  to  the 
satiisfaction  of  the  Court  appealed  from,  that  the  appellant 
will  eieotaaUy  pfOdeeate  his  appeal,  and  piiy  such  eost9  and 
damilge^  as  OMiy  be  awarded  ia  ease  the  judgment  is  af- 
firmed, or  in  part  affirmed,  (f.  15*)  It  iis  to  be  executed 
by  the  appellant,  or  ooa  of  them  if  neie  thaa  oae,  aAd  two 
sufficient  sureties,  (or  if  the  appeHaot  or  appelfauts  are  ab- 
seat  froiQt  or  do  not  leside  in  Upper  Caaada,  ihen  by  three 


the  tooAty,  addresaed  to  the  person  selling*  and  laeBttomag  .  .  .    v   .    .i_    i^^t.     •      ^  ^r^^     a  v 

th^«ami|i  rwid^l^qe,  and  busiue^  of  the  person  requiring  tbd  |  i^mHoiettt  seeunlies),  in  the  fcAowing  fens.    (Orte  4w> 
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••  Know  all  men  by  these  Presents,  that  we,  A.  B.,  of , 

0.  D.,  of ,  and  B.  P.  of ,  are  jointly  and  severally  held 

and  firmlv  bound  nnto  0.  H.  of — ,  in  the  penal  sum  ofX — , 
^  lawful  iBoney  of  Canada/  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselTee,  and  each  of  us  by  him- 
self, our  and  each  of  our  heirs,  executors  and  adminntrators, 
reepeotiTelyy  firmly  by  these  presents.  Witness  our  hands  and 
seals,  respectively,  the  —  day  of — ,  in  the  year  of  Our  Lord  — , 

Whereas  (the  ap|>ellant)  alleges  and  oomplains  that  in  the 
giving  of  judgment  in  a  certain  suit  in  Her  Majesty's  Oourt 
•f  Queen's  Bench,  (or  Common  Pleas),  in  Up|>er  Canada,  be- 
tween (the  defenduBt)  and  (the  appellant)  manifest  error  hath 
intervened,  wherefore  the  said  (appellant)  desires  to  appeal 
lirom  the  said  judgment  to  the  Court  of  JSrror  and  Appeal. 
Now  the  Condition  of  this  obligation  is  such,  that  if  the  said 
(appellant)  do,  and  shall  effectually  prosecute  such  appeal, 
and  pay  such  costs  and  damages  as  shall  be  awarded  in  case 
the  judgment,  aforesaid,  to  be  ap|)ealed  from,  shall  be  affirm- 
ed, or  in  part  affirmed,  then  this  obligation  shall  be  void, 
otherwise  shall  remain  in  full  force.  (Oraer  5.) 

The  parties  to  the  bond  as  sureties  are  then  to  make  an 
affidant  in  this  form : — 

In  the  (style  of  Court) 

A.  B.,  Plaintiff     ]      E.  P.,  of ,  and  G.  H.,  of ,  eev- 

T.  >•  erally  make  oath  and  say :  and  first  this 

C.  D.,  Defendant  )  this  deponent,  E.  P.,  for  himself  saith, 
that  he  is  a  resident  inhabitant  of  Upper  Canada,  and  is  a 
householder  (or  freeholder)  in  — — ,  ana  that  he  is  worth  the 
sum  of  (the  sum  in  which  he  stands  bound  by  the  penalty) 
over  SM  above  what  vrill  pay  all  his  debts :  and  this  deponent 
G.  H.,  for  himself  saith,  that  he  is  a  resident  inhabitant  of 

Upper  Canada,  and  is  a  householder  (or  freeholder^  in , 

•na  that  he  is  worth  the  sum  of  (as  the  ease  may  oe),  orer 
and  above  what  will  pay  all  his  debts* 

(Signed)       E.  P., 
G.  H. 

Sworn  by  the  above-named  deponents,  E.  P.  and  G.  IL,  at 

— ,  in  tHe  County  of ,  the  —  day  of ,  18 — ,  before 

me, 

X.Y.,  a  Commissioner,  Ac. 

[Order  9.] 

The  bond  and  affidavit  are  then  to  be  filed  in  the  prin* 
oipal  office  of  the  Court  appealed  from.  (Order  3.)  Fee 
for  passing  the  bond,  5$,  for  filhigy  Is, 

Fourteen  days  notice  is  to  be  given  of  the  time  and 
place  at  which  application  will  be  made  to  the  Court  from 
whose  judgment  it  is  intended  to  appeal,  or  to  a  Judge  in 
Tsoation,  for  the  allowance  of  the  security,  which  is  to 
contain  the  names  and  additions  of  the  obligorsi  (Order 
10)  and  may  be  in  this  form : 

In  the  (style  of  Court). 

A.  B.»  Fiaimif,     )     Take  Notice,  that  a  Bond  for  the  se- 
V.  V  cority  required  by  the  statute  12  Vice  63, 

C.  D.,  Defendant.  ]  s  40,  and  by  the  Consolidated  statute  for 
Upper  Canada,  cap.  13,  s.  15>  has  been  executed  by  the  plain- 
tin  and  by  two  Justices,  and  that  the  names  and  additions  of 

the  said  sureties,  are  E.  P.  and  G.  H.,  both  of  the ,  of , 

In  the  oonnty  of ^  in  the  Provinee  of  Canada,  , 

and  that  the^  have  by  affidavit  respectively  made  oath,  that 
they  are  resident  freeholders  in  Upper  Canada,  and  severally 
worth  the  sum  of  One  Hundred  Pounds,  over  and  above  what 
wU  pav  all  their  debts.  And  fivther,  take  notice^  that  on 
— — ,  the  —  day  of  — —  instant,  at  noon,  application  will  be 


made  to  the  presiding  Judge  in  Chambers  for  the  allowanee  ef 
such  seeurity. 

Dated  the  —  day  of-- — ,  IS—. 

,  Plaintiff  or  Defendant. 

Or ,  Plaintiff  or  Defendant's  Attorney. 

Xo ,  Plaintiff  or  Defendant's  Attorney, 


Or  to 

and*to  - 


Plaintiff  or  Defendant's  Attorney, 


-,  his  Agent. 


The  allowance  of  the  security  may  be  opposed  by  affi- 
davit. In  the  absence  of  any  such  opposition,  the  affidavit 
above  mentioned  is  to  be  sufficient  in  the  discretion  of  the 
Judge  to  warrant  the  allowance  of  it.  (Order  10.) 

If  allowed,  the  officer  of  the  Court  is  to  endorse  on  the 
Bond,  the  word  ''  allowed,''  prefixing  the  date,  and  sign- 
ing his  name  to  it,  upon  which  the  security  is  to  be  deem- 
ed perfected.  (Order  12.)  Upon  perfecting  the  security, 
the  action  is  to  be  stayed  in  the  original  cause.  (Sec.  16.) 

1.  When,  however,  the  judgment  directs  the  payment  of 
money,  the  bond  is  to  be  double  the  amount  of  the  Judg- 
ment, unless  it  is  in  debt,  or  bond,  for  a  penal  sum,  or 
upon  a  irarrant  of  attorney,  or  eognovit,  or  otherwise,  ex- 
eeedtng  in  amount  ihe  sum  really  due,  in  which  ease  it  is 
to  be  in  double  the  tree  and  real  debt  and  costs  only ;  and 
the  amount  recovered,  and  ef  sooh  true  and  real  debt  and 
costs  is  to  l>e  stated  in  the  condition,  or  recital  to  the  ood- 
dition,  to  the  bond,  or  seeurity,  immediately  after  the 
statement  of  the  nature  of  the  action,  and  the  condiUon 
shall  be  to  the  effect  that  the  appellant  shall  effeetuallj 
prosecute  such  appeal,  and  if  judgment  so  to  be  appealed 
from,  or  any  part  of  it,  is  affirmed,  shall  pay  the  amonufc 
directed  to  be  paid  by  the  judgment,  or  the  part  of  it  aa  to 
which  the  judgment  is  affirmed  (if  it  is  affirmed  only  in 
part),  and  all  damages  which  shall  be  awarded  against  the 
appellant  in  the  appeal.  In  eases,  howerer,  where  the 
security  to  be  given  is  in  a  sum  above  500/,  it  is  to  be  in 
the  discretion  of  the  Court  appealed  from,  or  of  a  Judge 
thereof  in  vacation,  to  allow  security  to  be  given  by  » 
large  number  of  obligors,  apportioning  the  amount  among 
them  as  appears  reasonable.  (Order  &.) 

2.  When  the  judgment  appealed  from  is  in  ejectment, 
the  security  last  mentioned  is  to  be  in  double  the  yearly 
value  of  the  property  in  question.  (Order  7.) 

3.  When  the  matter  relates  to  the  taking  of  any  annual 
or  other  rent,  customary,  or  other  duty,  in  fee,  or  such  like 
demand  of  a  general  and  public  nature  affecting  future 
rights,  the  amount  in  which  security  is  to  be  taken,  in  ad- 
dition to  the  security  required  for  costs,  is  to  be  fixed  by 
an  order  of  a  Judge.  (Order  7.) 

4.  Where  the  Judgment  directs  the  assignment  or  de- 
livery of  documents  or  personal  property,  execution  is  not  to 
be  stayed  till  the  things  directed  to  be  assigned  or  deltvered 
have  been  brought  into  Court,  or  placed  in  the  custody  of 
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Bucli  officer  or  receiver  aa  the  Coart  appoints,  nor  till  ae- 
ourity  has  been  given  to  the  satiafaetion  of  the  Court  ap- 
pealed from,  in  such  sum  as  that  Court  directs^  that  the 
appellant  will  obey  the  order  of  the  appellate  Court. — 
(Order  16-1.) 

5.  When  it  directs  the  execution  of  a  conveyance  or  any 
other  instrumenti  execution  is  not  to  be  stayed  till  the  in- 
strument has  been  executed  and  deposited  with  the  proper 
officer  of  the  Court  appealed  from,  to  abide  the  order  of 
the  appellate  Court.  (Sec.  16 — ^2.) 

6.  When  it  directs  the  sale  or  delivery  of  possession  of 
real  property,  or  chattels  re£l,  execution  is  not  to  be  stayed 
dll  security  has  been  entered  into  to  the  satisfaction  of  the 
Court  appealed  from,  and  in  anch  sum  as  that  Court  directs, 
that  during  the  possession  of  the  property  by  the  appellant, 
be  will  not  commit,  nor  suffer  to  be  oommitted,  any  waste 
on  the  property,  and  that,  if  the  judgment  is  affirmed,  he 
will  pay  the  value  of  the  use  and  occupation  of  the  proper^ 
from  ihe  time  of  the  appeal,  to  the  delivery  of  the  pos- 
■eanon  thereof;  and  also,  in  case  the  judgment  is  for  the 
sale  of  property,  and  the  payment  of  the  deficiency  arising 
upon  the  sale,  that  the  appellant  will  pay  the  deficiency. 
(Sec.  16—3.) 

In  the  eases  mentioned,  2,  3,  4  and  6,  the  reeitals  and 
conditions  in  the  bond,  are  to  be  such  as  shall  conform  to 
the  provisions  of  the  rules,  with  such  farther  or  other  oon- 
ditiona,  in  oases  where  the  judgment  is  not  for  the  pay- 
ment of  a  sum  of  money  only,  as  the  Judge  approving  the 
flecurity  may  think  fit  to  order.  (Order  8.) 

When  the  security  in  these  last  mentioned  cases  has 
been  perfected  and  allowed,  any  Judge  may  issue  his  jiat 
to  the  Sheriff  to  whom  any  execution  has  been  issued,  to 
stay  the  execution,  which  is  to  be  thereby  stayed,  whether 
%  levy  has  been  made  under  it  or  not.  (Sec.  17.) 

The  party  alleging  error,  must  also  deliver  to  the  clerk 
of  ihe  Crown  of  the  Court  where  the  suit  was  instituted,  a 
memorandum  in  writing,  (Sec.  33),  in  this  form : 

In  the  (style  of  Court). 

The  —  day  of ,  in  theyear  of  our  Lord,  18 — ^ 

(day  of  lodging  note  of  error), 

A,  B.,  )      The  plaintiff  {or  defendant)  says,  Uiat  there  is 
vs.     V  error  in  law  in  the  record  and  f|roceeding8  in  this 
C.  D.    I  action,  and  the  defendant  {or  plaintiff)  says,  there  is 
no  error  therein. 

(Signed)    A.  B.  plaintiff  (or  C.  D.  defendant,  or  E.  F. 

attorney  for  plaintiff  or  defendant).    (Sec.  34.) 

The  Clerk  is  to  file  the  memorandum  and  give  to  the 
party  lodging  it  a  note  of  the  receipt  of  it,  (Sec.  84), 
which  may  be  in  this  form,  and  which  may  be  written  at 
the  foot  of  a  copy  of  the  memorandum. 

Beceived  on  the  •—  day  of ,  A.  D.  —  from  the  attorney 

in  this  caose  (or  the  above  named  plaintiff  or  defendant),  Uf 
tkere  is  any  aUomey,  or  the  plaintiff  or  defendant  above  named), 

2 


a  memorandam  in  writing,  in  the  above  form,  and  which  has 
been  filed  by  me  according  to  eap.  13,  of  Uie  Consolidated 
Btatates  for  Upper  Canada. 

(Chitty's  Forms,  p.  259.) 
M.  M.  (signature  of  clerk.) 

The  attorney  must  then  serve  on  the  opposite  party  or 
his  attorney,  a  copy  of  the  note  of  receipt,  together  with  a 
statement  of  the  grounds  of  error  intended  to  be  argued 
(sec.  34),  which  may  be  in  this  form. 

In  the  (style  of  Court). 

A.  B.,  plaintiff,  v.  C.  D.,  defendant, 

Herewith  is  a  copy  of  the  note  signed  by  the  Clerk  of  the 
Crown,  of  the  receipt  of  the  memorandam  alleging  there  is 
error  in  law  in  the  record  and  proceedings  herein,  which  me- 
morandum has  been  lodged  with  him,  under  the  provisions  in 
that  behalf,  in  the  cap.  13  of  the  Consolidated  Statutes  for 
Upper  Canada,  and  the  grounds  of  error  intended  to  be  argued 
herein,  are  that  (here  state  the  grounds  of  error  or  some  of 
them) 

Dated 

Tours,  Ac., 
Pldntiff  (or  Defendant's)  attorney. 

To  the  above  named  Platntift 

(or  Defendant),  or  A.  Z.  his  attorney. 

(Cbitty's  Forms,  p.  259.) 

The  Roll  is  to  be  made  up,  and  a  suggestion  (see  below) 
entered  by  the  appellant,  within  ten  days  after  the  service 
of  the  note  of  receipt  of  the  memorandum  alleging  error. 
In  default  of  it,  the  respondent  may  sign  judgment  of  turn 
pros,  unless  the  Court  appealed  from,  or  a  Judge  gives 
further  time.  (Seo.  39.) 

(  SUOGBSTtON.  ) 

The  —  day  of ,  in  the  year  of  Our  Lord,  18—. 

{Day  of  making  iktttfStrywiihtRElL) 

The  plaintiff^  (or  defendaat)  says,  there  is  error  in  the  above 
record  and  proceedings,  and  the  defendant  (or  plaintiff)  says, 
there  is  no  error  therein.  (Seo.  37.) 

Upon  the  suggestion  being  entered,  and  after  security 
required  to  be  given  by  the  appellant  has  been  duly  allow- 
ed, the  attorney  for  the  appellant  makes  out  copies  of  the 
pleadings,  together  with  the  reasons  of  appeal  and  the 
reasons  relied  on  for  supporting  the  judgment,  as  also  the 
opinions  of  the  court  below,  when  not  published  in  the 
Reports.  They  are  submitted  to  the  attorney  for  the  oppo- 
site party,  and  when  agreed  upon  are  printed,  and  copies 
are  then  to  be  considered  the  printed  cases  of  ihe  appel- 
lant and  respondent  respectively,  (Order  of  Court  of  Error 
and  Appeal,  27th  June,  1856.) 

They  are  to  be  printed  on  one  side  only,  on  good  paper, 
in  demy  quarto  form,  with  small  pica  type.  (Order  of  Coupt 
of  Error  and  Appeal,  21st  December,  1858.) 

The  appeal  is  then  to  be  entered  with  the  Clerk  of  the 
Court  of  Error  and  Appeal  (the  Registrar  of  the  Cou^  of 
Chancery,  sec.  7),  the  fee  for  which  is  four  dollan,  and 
the  cause  may  then  be  set  down  for  argument  in  that  Cpur^ 
(Sec.  42).    Notice  of  its  being  set  down  for  argument, 
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•bould  be  giren  to  tbe  opposite  attornej,  of  wbieb  tbis 

maj  be  a  form : 

In  tbe  (atyle  of  Oonrt) 

A.  B.»  plaintiff,  ▼•  C.  B.,  ^fendant 
Take  notioet  tbat  thb  caose  was  this  day  set  down  for  ar- 
gamenl,  on  — ,  next,  and  tbat  the  same  will  be  argned  ae- 
eordinc^. 

Dated  tbe  —  day  of ,  A.D.  -^ 

Yoan»  Ac., 

Plaintiff  (or  defendants)  attorney. 

To ,  Esq^ 

Defendant  (or  Plaintiff)  attorney.  (Chitty's  Forms.) 

Tbe  appellant  must,  at  least  fonr  dear  days  before  tbe 
day  appointed  for  bearing  tbe  argnmenti  deliver  to  tbe 
01erk|  a  printed  copy  of  tbe  appeal  book  for  eaob  of  tbe 
JadgeSy  or,  in  default,  tbe  appeal  may  be  dismissed  with 
ooBts.  (Sec.  45  and  Order  of  Court  of  Error  and  Appeal^ 
27tb  Jane,  1858.) 

When  in  an  appeal  against  a  judgment  in  any  action 
personal,  tbe  Conrt  of  Error  and  Appeal  giTCs  judgment 
fbr  tbe  defendant  in  error,  interest  is  to  be  allowed  by  tbe 
Court  for  such  time  as  execution  baa  been  delayed  by  tbe 
appeal.  (Sec.  50.) 

Wbea  tbe  judgment  of  tbe  court  is  deliyered  it  is  to  be 
entered,  for  which  tbe  fee  is  two  dollara.  It  is  then  to  be 
certified  by  tbe  oleik  of  the  court  to  tbe  proper  ofioer  of 
tbe  dtA  below,  who  is  iberenpou  to  make  all  proper  and 
necessary  entries  thereof;  and  all  subsequent  proceedinge 
are  to  be  taken  thereupon,  as  if  tbe  judgment  bad  been 
given  in  tbe  court  below  (sec.  12),  tbe  first  proceeding 
being  to  make  the  judgment  of  tbe  court  above  a  rule  of 
tbe  court  below,  which  is  done  as  a  matter  of  course  by  tbe 
clerk  of  tbat  court  on  payment  of  a  fee  of  2a.  3d.,  and  4d. 
for  each  paper  filed. 


LAW  SOCIETY,  UPPER  CANADA. 
ARTICLED  CLERKS  EXAMINATION. 


4   If  a  leM  Slim  than  the  amonnt  due  is  pidd  by  a  dabtor,  to 
whMi  of  the  several  llama  aan  the  eredHor  appropciala  tht 

p^jseat  t 

BIACKST(»IE'S  COHMEKTABIKS. 

1.  How  are  Jusdees  of  the  Peace  appointed,  and  what  are  their 
dnUea? 

2.  What  are  waift? 

8.  Ob  what  grounds  ean  a  master  Justify  an  assault  ia  defenee 
of  his  eerrant  T 


WILLIAMS  ON  BBAL  P&OPEBTT. 

1.  Is  a  woman  in  any  and  what  eases  entitled  to  4ew«r  ia  her 
hashand's  equitable  estate?  Does  her  right  to  dower  out  of  snoh 
estate  depend  on  common  law  or  statute  ? 

2.  How  mast  a  rent  ehaige  be  created  ? 

8.  What  is  the  efieot  of  a  releaee  of  a  part  of  the  lands  salgeet 
to  a  rent  charge  ? 

4.  What  right  of  depositiea  has  a  huatead  over  a  term  of  yeatt 
belonging  to  bis  wife  ? 

ft.  What  coTenants  for  title  is  a  parehaaer  entitled  to  in  a  con- 
veyance from  a  trasleo  for  sale  T 

STOBrS  EQUITY  JCBISPBUDENCE. 

1.  In  what  oases  will  a  Court  of  Equity  restrain  waste  by  ona  of 
two  tenants  in  common  at  the  inslaoee  of  the  other  f 

2.  Will  the-pubUoation  of  priyate  letters  by  the  zeoeiver  he  re- 
strained by  injunction  at  tbe  suit  of  the  writer  ? 

8.  What  will  be  saffieieDt  in  a  Geart  of  Equity  to  open  %  stated 
aeoouat? 

4.  In  what-cases  will  a  bill  to  perpetuate  testimony  lie  f 

5.  Will  the  Court  of  Chaneery  restrain  by  injunction,  proceed* 
ings  in  other  Courts,  of  a  criminal  nature  t  Is  there  any  exception 
to  the  general  rale  on  this  subject  T 


SMITH'S  MEBCANTILB  LAW. 

1.  By  whom  mnat  a  notice  of  dishonour  be  given  to  an  indorser 
of  a  bill  or  note,  so  as  to  render  him  liable,  and  will  such  notice 
enure  to  the  beneftt  of  any  other  party  than  the  one  giring  it 

2.  How  is  the  property  in  a  bill  or  note  payable  to  bearer,  or  to 
a  specified  person  respectively,  transferred  ? 

8.  What  is  a  guarantee  t  State  what  is  essential  to  render  it 
binding. 

4.  In  what  case  is  the  insured  entitled  to  a  return  of  the  whole 
or  part  of  the  premium  T 
6.  What  are  the  two  ways  ia  which  a  lien  arises  f-*give  instances. 

WILLIAMS  ON  PEBSONAL  PBOPEBTY. 

1.  What  is  the  distinotion  between  a  specific,  a  demonstratiye, 
and  a  general  legacy  ? 

2.  What  is  an  executor  d$  9on  tori  f 

9.  What  are  a  husband^s  rights  over  ehqiu  in  action  of  his  wife? 


STATUTES  AND  PBAGTIOB. 

1.  In  whMX  case  does  the  Btatnte  of  this  Pkcvlnoe  permit  aetloaa 

of  replevin  to  be  brought  t 

2.  Where  a  party  pleads  and  demurs  to  the  same  pleading,  in 
what  order  are  the  issaee  of  law  aad  Ihct  to  be  tried  ? 

3.  Where  a  Ca.  Re,  has  been  obtained  against  a  dafiBndaiit,  is 
any  thing  further  necessary  to  entitle  the  pluntifif  in  the  aame 
cause  subsequently  to  issue  a  Ca.  8a.  T 

4.  In  what  case  is  attachmeat  for  contempt  abolished  T 

5.  What  is  the  elTect  of  pleading  a  plea  on  equitable  ^^nnda 
without  leave  of  a  Judge  ? 

6.  If  a  sole  plaintiff  die  before  decree,  what  steps  must  be  taken 
by  the  defendant  to  obtain  an  order  for  the  dismissal  of  the  bill 
for  want  of  prosecution  t 

7.  At  what  stage  of  the  caose  can  adefcadaai  in  a  svit  in  equity 
obtain  an  order  to  elect  ?  and  how  is  snoh  an  order  cbtuaed  T 

8.  In  what  eases  is  the  Court  of  Chancery  authoriied  by  statute 
to  make  a  "  veeting  order  t"    What  is  the  effect  of  such  an  order  ? 

9.  Is  a  party  to  a  suit  in  equity  entitled  to  treat  an  order  clearly 
irregular  as  void,  and  disregard  it ;  or  is  he  bound  to  obey  it  until 
set  aside  ? 

10.  Is  a  defendant  agidast  whom  a  pro  eonfuMo  decree  has  been 
made  eatitled,  upon  any  and  what  conditions,  to  have  the  cause 
re-heard  t 

11.  Can  a  bill  be  taken  fto  eonfesto  against  an  infant  defendant  T 


EXAMINATION  FOR  CALL, 


BYLES  ON  BILLS. 

1.  If  a  bill  is  dishonoured  by  non-acoeptaoce,  and  afterwards 
by  non-payment,  from  which  time  does  the  Statute  of  Limitations 
commence  to  run  ?    Qive  your  reasons. 

2.  Is  there  any  esception  to  the  rule  tbat  a  party  taking  a  note 
over  duo  takes  it  subject  to  all  its  equities  ?  Docs  the  position  of 
his  assignor  make  any  diffsrenoe  in  this  respect  ? 
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5.  Wh«  la  the  priawiMl  debtor  ia  a  bUl  of  exehaage  f  Poas  the 
tkcl  thai  tha  bill  waa  an  aooommodatioo  one  ttaka  aMjr  dUfwanoe 
in  this  at  Uw  as  regards  other  persons  T 

4.  Upon  what  does  the  aegotiabilitj  of  bills  of  azefaange  and 
promissoij  notes  req>eotiTelj  depend  ! 

6.  When  a  bill  or  note  is  transferred  witbont  indorsement,  in 
pajment  for  goods,  is  the  partj  tranBferrin|(  1^  as  a  general  rule, 
liable  for  the  price  of  sueh  goods,  if  the  bill  or  note  is  ;iot  paid  ? 
OIts  jour  reasons. 


TAYLOR  ON  EVIDENCE. 

1.  What  is  the  meaning  of  tha  nilo  **that  the  best  evidence 
which  the  ease  is  snseeptibie  of  shoold  be  presented  to  the  jury  ?" 
Does  this  rale  snpplj  aqy  and  whai  test  for  distinguishing  between 
primary  and  secondary  evidence  7 

2.  What  will  amoant  to  snob  an  inducemeni  held  out  to  an  ac- 
oused  person  as  will  render  such  confession  iaadiaissible  as  e?i- 
dance  against  him ;  and  by  whom  must  it  hsTc  been  held  oat  to 
have  this  effect  ? 

3.  In  what  class  of  cases  is  reputation  admissible  evidence  ? 

4.  What  is  the  effect  of  a  judgment  in  rem  and  a  judgment  inter 
parUtt  respectively  ? 

6b  In  what  cases  and  against  whom  are  depositions  taken  on 
former  trial  admissible  as  evidence  T 

6.  What  are  the  several  ftinctions  ef  a  Judge  and  of  a  Jnry  with 
regard  to  written  instruments  produced  at  a  trial  ? 


6.  Qive  an  i&staiiM  in  which  the  peraon  eatitlad  to  a  first  chaiga 
npon  an  estate  by  way  of  mortgage  wonld  forsMrly  hava  lost  tha 
benefit  of  thai  charge  by  the  efiact  of  aaerger  ?  What  alteratioa 
in  the  law  on  this  aniject  liaa  bean  made  by  atataAe  in  Upper 

Canada  f  ^ 

6.  If  tenant  in  tail  in  peasession  enter  into  a  written  agreement 
for  the  aale  of  his  estate,  can  the  porohaser  anforoe  specific  per- 
formance of  the  contract  in  equity  ?  Would  the  Conrt  of  Gbsncery 
decree  a  specific  performance  of  such  a  agreement  against  the 
heir  in  tail  f    6i?e  reasons  for  your  answers. 

7.  Define  a  contingent  remainder,  and  distinguish  it  from  an 
executory  devise,  and  from  a  shifting  use.  Is  there  any  and  what 
statutory  enactments  in  Upper  Canada  as  to  the  destroctibiUty  of 
contingent  remainders  T 


SMITH'S  MERCANTILE  LAW. 

1.  Where  a  sale  has  been  made  to  a  broker  dealing  in  his  own 
name,  bat  io  reality  as  an  agent,  whom  can  the  vendor  treat  as 
liable  to  him ;  and  does  the  fact  of  the  principal  being  a  foreigner 
make  any  difference  t 

2.  What  is  the  distinction  between  a  bill  of  lading  and  a  charter 
party? 

8.  At  what  time  is  it  necessary  that  there  should  be  an  insur* 
able  interest  to  render  a  life  policy  valid  ;  and  how  does  life  in- 
aarance  differ  in  this  respect  from  other  contracts  of  insurance  ? 

ADDISON  ON  CONTRACTS. 

1.  What  is  the  distinction  between  a  pledge  and  a  mortgage  as 
regards — Ist,  the  right  to  the  property;  2nd — the  right  to  posses- 
sion daring  their  continuance  ? 

2.  What  is  the  difference  between  dependent  and  independent 
coveoants? 

8.  What  is  the  rule  with  regard  to  consideration  in  1st— dimple 
contracts ;  2nd — Mils  and  notes ;  Srd— contracts  under  seal  ? 

4.  What  is  essential  to  render  a  contract  binding  for  gooda 
above  the  value  often  pounds? 


BLACKSTONE'S  COMMENTARIES. 

1.  What  are  the  rights  of  individuals? 

2.  In  what  light  does  the  law  of  England  regard  ttarrii^  ? 


WILLIAMS  ON  REAL  PROPBRTT. 

1.  Where  is  the  legal  estate  in  the  following  limitations :  bargsdn 
and  sale  to  A.  B.  and  his  heirs,  to  the  use  of  C.  D.  and  his  heirs  ? 
Lease  and  release  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs.  A  statutory  deed  of  grant  to  A.  and  his  heirs,  to  the  nse 
of  B.  and  his  heirs  ?    Qive  the  reasons  for  your  answer. 

2.  Who  becomes  entitled  to  the  residue  of  an  estate  pur  autre  me, 
npon  the  death  of  the  original  tenant  living  e^etui  que  ws  where  no 
special  occapant  is  named  in  the  grant  ?  Upon  what  statutory 
enactments  does  this  disposition  of  soch  an  estate  after  the  death 
of  the  original  tenant  depend  ?  What  alterations  in  the  law  do 
these  statates  make  ? 

8.  Was  a  limitation  in  a  deed  of  estate  to  take  effect  after  the 
determination  of  a  precedent  estate  in  fee,  good  at  common  law  ? 
Is'there  now  any  and  wbut  mode  of  assurance  by  deed  in  which 
Boch  a  limitation  would  be  valid  ? 

4.  An  estate  is  limited  to  A.  for  lifi»,  remainder  to  B.  for  life, 
remainder  to  C.  in  tail,  remainder  to  D.  in  fee,  how  can  C.  con- 
vert hia  estate  in  tail  into  an  estate  in  fee  ? 


STORY'S  EQUITY  JURISPRUDENCE. 

1,  Will  a  Court  of  Equity,  in  any  and  what  cases,  decree  specific 
performance  of  an  agreement  for  the  sale  of  chattels  ? 

2.  If  an  infant  enter  into  an  agreement  for  the  purchase  by  him 
of  land,  can  be  maintain  a  bill  for  the  specific  performance  of  tha 
contact  ?    Give  reasons  for  your  answer. 

8.  Will  the  Court  of  Chancery  decree  the  delivery  np  for  can- 
cellation of  a  deed  or  other  instrument  void  at  law,  and  to  an 
action  on  which  there  would  be  a  good  defence  at  law  ?  Will  anch 
a  decree  be  made  where  the  Inatniment  ia  npon  its  Ams  void  at 
law? 

4.  Give  a  definition  of  a  Donatio  moritM  eaaso.  What  arc  tha 
distinctions  between  each  a  gift  and  a  legacy ;  and  how  does  it 
diffisr  fh>m  a  gift  mter  viooef 

6.  Is  there  any  and  what  difference  in  the  principle  npon  which 
a  Court  of  Equity  acts  In  setting  aside  a  purchase  by  a  solicitor 
from  his  client,  and  that  upon  which  it  proceeds  on  setting  aside  a 
purchase  from  a  eeetui  que  truet  by  his  trustee  ? 

6.  Qive  an  instance  in  which  the  equitable  doctrine  of  marshal* 
ling  of  securities  is  applicable. 

STATUTES  AND  PRACTICE. 

1.  In  what  iray  may  the  performance  of  conditions  precedent  be 
now  stated  in  pleading;  and  how  most  Uw  performance  be 
traversed  by  the  opposite  party  ? 

2.  What  are  the  usual  conditions  in  a  replevin  bond  ? 

8.  What  must  a  Judge  certify  io  entitie  plaintiff  to  full  costs,  in 
an  action  of  trespass  where  the  verdict  is  for  less  than  forty 
shillings  ? 

4.  In  what  cases  has  a  Judge  the  power  to  order  a  compulsory 
reference,  and  at  what  time  csn  this  be  done  ? 

6.  Who  are  the  necessary  parties  to  a  bill  filed  fo  carry  into  ex- 
ecution the  trusts  of  an  ordinary  deed  of  assignment  for  tiie  benefit 
of  creditors  ? 

6.  What  is  essential  to  make  a  anit  in  equity  Uependene,  so  aa 
to  be  conatrnctive  notice  ? 

7.  What  alteration  baa  been  made  in  the  practice  as  to  granting 
commiaaions  of  lunacy,  by  a  late  Act  of  Parliament  ? 

8.  At  what  stage  of  a  cause  can  the  plaintiff  give  notice  of 
motion  for  a  decree  ? 

9.  What  is  the  abatement  of  a  suit  ?  In  what  manner  ia  an 
abatement  before  decree  remedied? 


LECTURES 


ON  THI  JURISDICnON  AND  PBAOTIGB  OF  TBS  HIGH  COUBT  Of 

ADSniULTY  OP  SMQLAMD. 


BT    JOBN    MOBBIS,    B  8  Q. 

(Continued  from  our  laeL) 

8.  MORTGAGES. 

Prior  to  th«  statote  of  Vic.,  the  Court  had  no  jarisdiction 
either  to  enforce  a  mortgage,  or  to  recognise  the  elftims  of  a 
mortgafjree  n  a  part  owner,  Ac.  Ha  had  not  the  legal  title ; 
QonsoqnenUy,  he  hmd  not  any  locus  standi  in  this  conrt 
Whether  he  comld  have  AppeBfed  in  *  eoit  inaHtnted  by  some 
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one  the,  nerely  to  protect  his  inteieet,  a[>pe«r8  to  hsre  been 
donbtfol ;  bat  now,  by  the  statute  of  Yiotorxa,  when  any  ship 
is  ander  arrest  by  process  from  the  Admiralty,  or  when  the 
proeeods  have  been  paid  into  the  registry  of  the  coart,  il  has 
full  jarisdictton  to  tiuce  cognisance  of  all  claims  and  oansee  of 
action  of  any  person  in  respect  of  anv  mortgage  of  sudi  ship 
and  to  decide  npon  any  suit  institnted  hj  any  snch  person  in 
respect  of  any  snch  claim  or  caase  of  action. 

A  mortgagee  cannot  now,  any  more  than  he  could  formerly, 
iniiiaie  a  suit  in  the  Admiralty  Court.  He  cannot  arrest  a 
Tessel  aa  a  part  owner.  If  a  vessel  only,  but  not  the  Arei^ht, 
be  arrested  for  wages,  the  mortgagee  may  come  in  as  against 
the  ship ;  but  he  cannot,  by  an  independent  suit,  assert  his 
claim  as  against  the  freight.  In  the  case  of  The  Fortitude  (2 
W.  Bob.  217  ;  8  Jur.  23),  in  which  this  point  was  raised,  some 
remarks  were  made  by  the  present  learned  judge  of  the  court, 
in  giving  judgment,  from  which  I  have  made  a  few  extracts. 
Referring  to  toe  question  which  was  raised  as  to  the  jurisdic- 
tion of  the  Court,  the  judge  pointedly  remarked, — '*  When  I 
look  to  the  question  as  one  of  jurisdiction,  I  find  that  if  the  Court 
has  jurisdiction,  and  refuses  to  exercise  it,  the  remedy  is  by 
mandamus ;  if  the  Court  has  not  jurisdiotioO,  the  remedy  is  by 
prohibition  ;  if  the  Court  has  jurisdiction,  and  vet,  under  pe- 
culiar circumstanoes,  it  could  not  be  exercised  advantageously 
for  the  suitor,  then  an  injunction  would  properly  come  from 
the  Court  of  Chancery."  ^  Then,  referring  to  the  eoostruetion 
to  be  put  on  the  3rd  section  of  the  statute  of  Victoria,  which 
relates  to  mortgages,  he  said,  '*  Two  conflicting  oonstruotions 
are  sought  to  l^  put  on  this  section  ;  they  appear  to  be  these 
*--on  behalf  of  the  mortgagees,  the  parties  taking  out  the 
warrant,  it  is  said,  that  this  vessel  having  been  arrested,  and 
being  in  mortgage,  this  question  arises  out  of  the  mortgage, 
and  comes  fairly  within  the  words  '  any  mortgage.'  The  con- 
struction put  on  this  by  the  other  party  is  this ; — he  says,  *  No, 
it  does  not  mean  any  question  arising  out  of  the  deed  of  mort- 
gage, but  simply  any  question  arising  as  to  the  ship  being 
mortgaged.'  I  confess,  my  mind  leans  to  the  latter  oonstruc- 
tion,  because  I  think  it  assimilates  to  the  principle  on  which 
the  Act  was  passed ;  it  is  a  remedial  Act,  intended  to  remedy 
the  inconvenience  sufficiently,  but  not  to  carry  it  further. 
The  drcumstances  of  the  present  case  do  not,  as  appears  to 
me,  bring  it  within  the  remedy,  or  within  the  principle  of  the 
Act ;  not  within  the  principle,  because  the  Court  exercises  its 
ordinary  jurisdiction  with  justice,  without  resorting  to  the 
statute ;  not  within  the  words,  because  I  think  the  more  proper 
construction  is  to  restrain  the  enabling  power  to  the  ship 
alone.  In  this  form  of  action,  if  maintainable  in  this  Court, 
the  Court  mij^ht  be  called  upon  to  adjudicate  upon  the  right 
to  freight,  without  reference  to  any  other  question  as  to  the 
nature  of  the  suit.  This  is  not  a  proceeding  to  make  freight 
contribute  pari  passu  to  other  liens ;  that  is  not  the  question ; 
bat  to  adjudicate  as  to  the  title  to  the  freight  itself— a  question 
quite  indej^endent  of  the  jurisdiction  belonging  to  this  Court 
That  question  was  forced  upon  the  Court  in  the  Dowthorpe  (2 
W.  Rob.  73);  freight  being  in  its  hands,  and  being  in  its  power 
having  been  arrested  by  the  ancient  ordinary  process  of  the 
Court ;  the  Court  did  not  voluntarily  call  it  in  for  a  special 
purpose."    See  contra  as  to  the  present  practice,  17  Jur.  744. 

4.  BOTTOMRY. 

We  have  just  seen  that  the  court  has  no  jurisdiction  in  the 
case  of  an  ordinary  mortgage,  except  under  special  circum- 
stances ;  but  where  the  ship  is  hypothecated  by  a  bottomry 
bond,  the  Court  has  jurisdiction.  The  reason  given  for  this, 
in  one  of  the  cases  at  common  law  in  which  a  prohibition  was 
applied  for,  was,  that  it  was  not  reasonable  that  the  Common 
Law  Courts  should  hinder  the  court  of  Admiralty  from  giving 
a  remedy  where  they  can  give  none  themselree. 

Where  the  master  is  in  a  destitute  situation  in  a  foreign 
port,  and  unable  to  obtain  the  necessary  supplies  for  bis  ves- 
lel  qq  tbe  personal  orodit  of  himself  or  his  owners,  he  can,  by 


a  bottomry  bond,  pledge  the  ship  as  secarity  for  soeh  snppties, 
whether  obtained  in  nnniey  or  goods.  It  is  essential  to  the 
validity  of  a  bottomry  bond — (1)  That  the  ship  is  pledged,  and 
not  the  owners ;  the  repavmeni  of  the  money  must  be  depen- 
dent upon  the  Mfe  arrival  of  the  ship  at  its  destination.  This 
is  what  is  termed  sea-risk,  whieh  the  lender  nrast  nnderteke, 
or  the  bottomry  bond  is  not  valid  as  such,  nor  ean  the  Admir- 
alty Court  maintain  jurisdiction  without  sea-risk  [The  Boyal 
Arch,  30  L.  T.  109).  (2).  As  a  general  rule,  the  bond  must 
be  taken  in  a  foreign  port,  but  this  i|  liable  to  exceptions. 
Thus,  in  one  case  (where  a  British  vessel  was  in  an  £n|^ish 
port,  on  her  homeward  ▼ovags  from  the  East  Indies,  the  owner 
who  rseided  in  Scotland,  lis3  died  insolvent,  and  his  represen 
tative  declined  lo  make  any  advanoee  fsr  neeessary  lepaifs 
without  which  the  vessel  could  not  proceed  to  her  desttnailion) 
Dr.  Lnshington  said,  that  the  validity  of  these  bonds  "  dose  not 
depend  npon  the  mere  locality  of  the  residence  of  the  owner." 
He  added,  *'  it  depends,  I  ^ink,  npon  the  absolute  ntotmntj  of 
the  case,  where  the  master  is  in  such  a  condition  that  it  is  im- 
possible for  him  to  meet  the  necessary  disbursements,  and  he 
oas  no  means  of  procuring  money  but  upon  the  credit  of  the 
sbip.^'^  It  is  quite  clear  that  a  valid  bottomry  bond  cannot  he 
made  in  an  English  port  where  the  owners  reside  in  England; 
even,  I  a^^prehend,  it  they  are  first  communicated  with,  and 
assent  to  it,  because  such  au  instrument  would  be  within  the 
Restraining  Statutes,  not  being  made  on  the  sea  nor  out  of  the 
realm.  An,  hypotheeation  by  the  owners  in  a  home  port,  al- 
though in  form  a  bottomry  bond,  would  be  open  to  the  same 
objection — it  would  be  construed  to  be,  in  effect,  a  mortgage ; 
although  in  America  the  Admiralty  jurisdiction  has  been  ez- 
ercisea  in  such  a  case.  Recent  decisions  show  that,  even  when 
given  in  a  foreign  port,  the  owners  must,  if  possible,  be  com- 
municated with  Defore  giving  a  bottomry  bond,  and  that  a  very 
strong  case  is  required  to  dispense  with  the  necessity  for  such 
previous  communication.  Where  the  telegraph  is  available,  it 
would,  I  should  think,  be  impossible  to  uphold  a  bottomry 
bond  without  first  communicating  with  the  owners.  f3.)  The 
next  test  is  necessity.  Mr.  Edwards  says,  that  neeeesity  is  as 
much  looked  too  in  the  Admiralty  Court  in  these  cases  as  is 
the  oonstderation  on  an  ordinary  contract  in  the  eommon  law 
courts. 

The  rule,  where  there  are  several  bottomry  bonds  given  on 
the  same  ship,  is,  that  the  last  in  order  shall  be  the  first  to  be 
paid ;  thus .  reversing  our  ordinary  common  law  notions  of 
priority.  The  ground  of  this  rule  is,  that  the  last  loan  far- 
nisbed  the  means  of  preserving  the  ship  and  bringing  it  to  its 
destined  port,  and  that  without  such  assistance  the  former  len- 
ders might  have  lost  their  security. 

The  master  has  power  to  hypotheeate  the  eargo  as  well  as 
the  ship  and  freight,  but  the  former  cannot  be  nuide  svukble 
till  the  latter  have  been  exhausted.  Dr.  Lnshington  said,  in 
one  of  the  cases,  "  it  appears,  that  where  the  bondholder  has 
directly,  or  by  intendment  of  law,  a  lien  on  the  freight  and 
cargo,  the  owner  of  the  one  may  have  the  aid  of  the  Court  of 
Admiralty  to  bring  the  other  into  contribution,  and  that  the 
Court  will  apportion  the  liability  between  the  two ;  and  where 
there  are  several  bonds,  some  binding  the  ship  and  freight, 
others  the  ship,  freight,  and  cargo,  that  the  Court  will  marshal 
the  assets,  directing  one  claim  to  be  satisfied  from  the  cargo, 
and  another  from  the  ship  and  freight."  * 


*  1h»  dcetrim  of  thla  eM9,  hmra^r,  meau  mnth  aliBkeii  bf  a  Uto  < 
thvM  bottomry  bonds  had  bwn  tak«o :  Ut,  on  ship  and  (rOtht ;  Sod,  on  ditto ;  Srd, 
on  ship,  freight,  and  cargo ;  and  the  prooesds  of  ship  and  freight  were  ButBdanl  to 
pay  ti)6  last  two  bonds  only 

Application  by  tha  holdor  of  fha  first  bond  that  assste  might  ba  manhanad.  an 
as  to  compel  the  awner  of  third  bond  U^  go  upon  tb»  rnrgo  (which  was  snflldMit  to 
pay  blm^  leaving  proceeds  of  ship  and  freight  applicable  for  first  and  aeeatod 
bonds;  oppose  by  owoors  of  carito  on  the  ground  that  thf4r  ittrgo  was  not  on 
board  wb«n  first  bond  given,  and  that  sffe4>t  of  eneh  marshalling  of  assets  wimld 
be  to  mnke  the  cargo  pay  the  fint  bond,  and  that  it  had  been  decided  t^  Lord  Sto- 
well,  in  the  esse  of  the  Prinm  Urgent,  cited  In  that  of  the  JknaOwpt.  2  W.  Bob. 
85,  that  were  ship,  flvtght,  and  cargo  were  sll  h}  pothecatfed,  tlie  bondholder  mnat, 
uererthelsas,  exhaust  his  tamedise  agafast  ship  and  flivight,  hsSMO  In  ooaM  call 
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These  remarkA  illantnte  the  powers  of  the  Goart:  it  is  ft 
oourt  both  of  law  aod  equity,  t  Not  thftt  it  hu  any  general 
eauitable  jurisdiotton,  it  «;an  aod  does  administer  mosteniarg- 
^  equity.  It  even  goes  to  the  «xtent^  in  bottomrT  oases,  of 
<»oDtrolling  extortiooate  interest,  but  this  of  course  is  a  power 
which  is  Tory  oautionsly  exercised. 
^  Not  only  has  the  Court  power  to  apportion  liability  and  mar- 
ahal  assets,  as  between  different  bondholders,  but  also  as  be« 
tween  the  bondholders  and  other  olaimaats,  such  as  wage?,  sal- 
vage &o.  As  to  the  prinoiples  which  the  Court  applies  in  the 
exereise  of  this  important  equitable  jurisdiction,  you  may  pro- 
fitably consult  the  last  ehapter  of  Abbott  oa  Shiping  (on 
Maritime  Ueo),  which  has  been  added  to  the  reoent  additions 
of  that  work. 

The  Court  of  Cbanoery  has  ooBOorrent  jurisdicfctoa  in  eases 
of  bottomry  bonds*  and  will  interfere  by  injunction  to  restrain 
proeeedings  in  this  eoart  in  ease  of  fraud*  or  if  it  appears  that 
ike  qnestiens  at  issue  can  be  better  deeided  in  the  former 
court;  but  now  that  the  powers  of  tbis  Court  have  been  en- 
larged, and  its  proeedareimprovedriojonotioDS  would,  I  should 
tbink*  be  very  sparingly  granted. 

5.  NECESSABIES. 

In  most  of  the  countries  governed  by  the  civil  law,  repairs 
and  necessaries  form  a  lien  upon  the  ship.  Not  se  ia  this, 
country.  Here  a  shipwright  has  a  lien  for  work  done  to  the 
ahip,  bat  it  is  lost  if  he  parts  with  possession.  The  shipwright, 
therefore,  who  has  once  parted  with  possession  of  a  ship,  and 
a  tradesman  who  has  provided  ropes,  sails,  provisions*  or  other 
necessaries  for  a  ship*  are  not,  by  the  law  of  England,  prefer- 
red to  other  creditors,  nor  have  any  particular  claim  or  lien 
apon  the  ship  itself  for  the  recovery  of  their  demands. 

Until  stopped  br  prohibitions,  in  and  after  the  reiga  of 
Charles  U.*  the  Admiralty  Court  appears  to  have  held  that  ra- 


the proceeds  in  the  Registry ;  and  this  practice  was  apheki 
vrith  a  high  haad  by  the  Court  of  Admiralty*  until  ooademned 
by  the  Judicial  Committee  of  the  Privy  Council  in  1835,  on  aa 
appeal  in  the  ease  of  the  Nepiune,  reported  in  3  Knapp.  p.  94, 
The  marnnal  note  in  that  case  is  as  follows :— "MatariAl  men 
have  no  ben  for  sapplies  furnished  in  England  on  the  proceeds 
reoiainiiig  ia  the  Registry  of  the  Court  of  Admbralty,  of  a  ship 
sold  under  a  decree  S  that  Court  for  the  pavment  of  seamen's 
wa^98.  A  mortgagee  in  possession  of  each  ship,  so  sold,  is 
entitled  to  the  remainder  of  saoh  prooesds  after  payment  of 
seamen's  wapees  and  oosts." 

This  case  is  worthy  ef  an  aiteative  .pergsal,  not  only  as  a 
leadiag  ease  on  Admiralty  law,  bat  also  as  an  interesting  ease 
oa  the  qaesttoa  of  lien  generally. 

The  law  still  remains  the  same,  except  as  to  necessaries  sup- 
plied to  foreign  vessels.  The  provision  in  the  statute  of  Vic- 
toria applicable  to4his  has  been  already  notioed.  It  only  re- 
mains Co  observe,  tbsit  the  act  does  not  expressly  create  any 
lien  upon  the  ship:  it  merely  ipves  to  the  Clonrt  power  to  en- 
force payment  This  it  exercises  by  its  ordinary  process — 
Tis.*  arrest  of  the  ship.  Where,  however,  there  has  been  great 
delay,  and  the  ship  has  changed  hands*  the  Court  may  refuse 


.to  enforce  payment  against  the  ship  ;*  there  being  no  express 
lien.  This  is  an  important  distinction,  and  wiH  at  once  sug- 
gest the  expediency  of  enforcing  this  remedy  without  delay. 

As  to  what  amounts  to  aecessaries  within  the  meaning  of 
the  statote,  see  TAe  Alexander,  6  Jor.  241 ;  The  Sophie,  I  W. 
Rob.  369 ;  The  Oeean,  2  W.  Rob.  368. 

6.  SALVAGE  AND  TOWAGE- 

Salvage  is  defined  in  Lord  Tenterden's  work  as  **  the  com- 
pensation that  is  to  be  made  to  other  persons  by  whose  assis- 
tance a  ship  or  its  lading  may  be  saved  from  impMidtng  peril, 
or  recovered  after  actual  loss.''  *'  This  compensation."  he 
adds,  **  is  known  by  the  name  of  salvage,  and  at  present  is 
commonly  made  by  payment  in  money ;  but  ia  iba  infoncy  of 
commerce,  was  more  fre<]^uently  made  by  lAie  delivery  of  soma 
portion  of  the  specific  articles  saved  or  recovered. 

''All  foreign  codes  of  maritime  law,  both  ancient  and  modern, 
contain  provision  and  enactments  on  this  head.  In  some  of 
them  the  value  to  be  paid  is  fixed  at  a  certain  portion  of  the 
articles  saved,  or  of  their  yalue,  according  to  their  nature  and 
Quality,  or  the  circumstances  of  the  case.  But  it  is  obvious 
tnat  positive  aod  settled  rules  are  little  adapted  to  the  admin* 
istratioB  of  justice  in  varying  and  unsettled  eases ;  aod  what 
can  be  more  various  and  unsettled  than  the  degree  of  labour 
experienced  on  the  ocean,  or  the  degree  of  peril  to  which  per- 
sons who  engage  in  the  meritorious  task  or  assisting  the  dis- 
tressed on  that  element  are  at  different  times  exposed  T  And, 
therefore,  in  the  case  of  wreck,  or  derelict  at  sea,  the  law  of 
England,  like  the  law  of  some  other  countries,  has  fixed  no 
positive  rule  or  rate  of  salvage ;  but  directs  only,  as  a  gene- 
ral principle,  that  a  reasonable  oompensation  shall  be  made.'' 

It  is  further  stated  in  the  same  work,  that  '*  a  person  who, 
by  his  own  labour,  preserves  goods  which  the  owner,  or  those 
entrusted  with  the  care  of  them,  have  either  abandoned  in  dis- 


paus  and  necessanes  constitated  a  liea  aaoa  the  ship ;  and  tress  at  sea,  or  are  anable  to  protect  and  secure.  Is  entitled,  by 
?^*!^*T!5^P'®^*^.*'*°'**  ^  5^"  obtained  on  original  suite  the  common  law  of  England,  to  retain  the  possession  of  the 
insUtuted  by  what  wOTe  called  material  men,  it  was  stiU  the  goods  saved,  ontil  the  proper  compensation  Is  made  to  him  for 
coQStaotpraetioeof  theCourttoaUow  themtobepwdotttofJ^-    •      "       —  ^  t  ..       ^- ..  


praywlt 

bond  wtBt  miiMld.  (lU  FriaeOkL,  Dae.  %  18W,  raportod  the  ant  or  th«  foUowiag 
dA7,intte.S%>p6vOiMae.) 

t  11m  Mhnrlag  mxAm  ia  hj  Ah«  nm*  sfotlMMa  m  th*  Botoi  at  fagM  68  tad 
S3 : — *  It  li  corrtet  to  cay  thai  the  oovri  is  one  both  of  law  and  e^nitj,  when  there 
la  BO  eiidi  dbttnetioii  in  the  Roman  law  ?    Bat  perhape  no  other  meant  of  ezprea* 
ecmid  haTo  been  Ibond  to  bring  home  to  moot  cf  Tonr  hearere  the  fi^t  that 
A  food  i^itan  cf  law  all  Joet  telief  ean  be  granted,  wtthoat  a  dietlnBtJon  of 
wndee." 


his  trouble.  The  oompensation,  if  the  parties  cannot  agree 
upon  it,  may,  by  the  same  law,  be  ascertiuned  by  a  jury  in  aa 
action  brouijht  by  the  salvor  against  the  proprietor  of  the  goods, 
on  his  implied  contract  (if  the  circumstances  justify  an  in- 
ference of  it)  to  make  oompensation  for  the  service  rendered 
in  respect  of  th«n ;  or  the  proprietor  ma^  tender  to  the  sal- 
vor such  sum  of  money  as  he  thinks  sufficient ;  and,  upon  re- 
fusal to  deliver  the  goods,  bring  an  action  against  the  salvor ; 
and,  if  the  jury  thinx  the  sum  tendered  sufficient,  he  will  re- 
cover his  goods  or  their  value,  and  the  oosts  of  his  suit  f 

The  Common  Law  courts  have  concurrent  jurisdiction  with 
the  Admiralty  Court  in  case  of  salvai^e ;  but  in  the  case  of 
valuable  property  and  numerous  propnetors  and  salvors,  the 
jurisdiction  and  proceedings  of  the  latter  court  are  admirably 
adapted  to  the  purposes  of  justice. 

Indeed,  in  an  ordinary  salva^  case,  there  are  practical  dii^ 
ficulties  in  the  way  of  proceedings  at  common  law ;  because 
where,  as  is  usual,  there  are  several  salvors,  it  is  not  enough 
to  assess  the  amount  to  be  paid,  but  it  is  necessary  to  appor- 
tion the  amount  between  the  different  salvors  according  to 
their  respective  deserts,  and  the  common  law  courts  have  no 
machinery  for  doing  this.  Again,  in  the  Admiralty  Court,  the 
judge  is  assisted,  where  necessary,  by  the  nautical  skill  and 
experience  of  two  of  the  elder  brethern  of  the  Trinity  House. 
A  tribunal  so  constituted  is  better  able  to  decide  a  case  of  this 
kind  than  a  judge  and  jury. 

But  although  admirably  adapted  for  the  trial  of  important 
cases,  yet  the  delaf  and  expense,  necessarily  Incident  to  the 
prooeiedings  of  a  tribunal  sitting  at  a  distaaoe  from  the  sulyeet 
in  contest,  will  often  be  injurious  to  the  parties.  The  Legis* 
lature  has  endeavoured,  therefore,  to  introduce  a  more  exped- 
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itioos  and  lees  espensiTe  mode  of  ftdjostment  The  reealt  of 
the  etatotee  on  the  eobject  it,  that  where  the  siim  claimed  for 
BaWage  does  not  eioetd  £200,  it  shall  be  referred  to  the  arhi- 
tration  of  two  jastices  of  the  peaoe,  and,  bj  eoneeot,  also  if  it 
exceed  that  amount ;  bat  with  a  right  ci  appeal  to  the  Coort 
of  Admiralty  where  the  enm  in  dispute  ezoeeos  £50.  Disputes 
with  respect  to  saWa^  within  the  cinque  ports  are  to  be  de- 
termined by  commissioners  specially  appointed  for  the  pur- 
pose by  the  Lord  Warden,  wiUi  an  absolute  right  of  appeal, 
without  reference  to  amount 

Prior  to  the  statute  of  Victoria,  the  jurisdiction  of  the  Ad- 
miralty Court  was  confined  to  cases  where  the  salfage  was 
performed  at  sea,  or  between  high  or  low  water-mark.  The 
Uourt  had  no  jurisdiction  whs^ver  as  to  towage  claims ;  they 
were  only  cognisable  in  the  common  law  courts ;  but  now,  by 
the  6th  section  of  that  statute,  the  jurisdiction  is,  as  we  have 
already  seen,  given  to  the  Court  in  all  cases  of  salvage  and 
daiios  in  the  nature  of  towage,  whether  the  serrice  were  per* 
formed  upon  the  high  seas,  or  within  the  body  of  any  country. 
See  also,  as  to  salvage,  17  &  18  Vic.  c.  10^  s.  476. 

It  seems  to  have  been  a  notion  formerljr  that  it  was  neoes- 
sarv  for  salvors*  in  order  to  maintain  their  rights,  to  remain 
on  txMffd  the  vessel  which  has  received  their  aeaistanee.  But 
Levd  9towell  decided  that  this  was  not  neoeettvy.  The  Cou^ 
of  Admiralty  is  not  bound  by  an^  technical  common  law  no- 
tions ae  to  losing  a  lien  by  giving  «n  possession.  Even  if 
poeneesion  be  inven  up  by  the  wvon,  tne  Court,  by  its  ordin- 
ary procese,  and  as  the  first  etep,  arrests  the.ship»  and  so  oahes 
h  available  to  answer  the  daim  of  the  salvors. 

The  amounl  of  salvage  to  be  aUowed»  and  the  apporttomnent 
tbetreof  aoioqg  the  pevsons  engaged  in  the  salvage  service,  must 
rest  a  good  deal  on  the  diaoretion  of  the  judge,  guided  of  convee 
by  the  priociplea  which  precedent  and  experience  hava  estar 
blished.  altbongh  the  special  cirpumstWMsee  of  eaek^  caee  of^ 
give  rise  to  Questions  of  considerykble  difScuky. 

"  Sdvaije,''  said  Sir  John  NichoU,  *  '*  is.  not  always  a  mere 
coflnpeneataoa  for  work  and  labour;  various,  oirciimetanoes, 
upon  public  conslderations-<-tbe  in^rests  of  cominerce»  the 
benefit  and  security  of  navagatioQ,  the  lives  of  the  seamen, 
render  it  proper  to  estimate  ^  ealvage  reward  upon  a  mere  en< 
larged  ape  liberal  scale.  The  ingrediente  of  a  salvage  serried 
are— firsti  en^prise  in  ^e  sdvors  in  going  out  in  tempestn- 
0U4  woi^ther  ifi  Msist  a  vessel  in  distsess,  risking  tlieir  lives  tf> 
sava  tbeii*  fellpwHsreatureSk  and  to*  roeo^e  the  property  of  4eir 
feltowrenbjeQt^ ;  seoondly,  the  degree  uf  danger  ana  dietrees 
ftom  vbioh  the  property  is  rescued,  $flid.  whether  it  was  in 
imminent  peril,  ard  almost  ceHainly  lo^t,  if  not  at  the  time 
rescued  and  preserved ;  thirdly,  the  degree  of  Isbouf  and  skill 
which  the  salvors  incur  and  display,  and  the  time  occupied  ; 
lastly,  the  value.  When  all  these  oiroumstnnces  concur,  a 
large  apd  liberal  reward  ought  to  be  given :  but  where  nonCi 
or  scarcely  any,  take  place,  the  compensation  can  hardly  be 
denominated  a  salvage  compensation  :  it  ie  little  more  than  a 
mere  remuneration  j>ro  op^e  et  labweJ* 

The  owners,  in  order  to  avoid  the  expenBcs*  must  make  a 
snfiicient  tender  to  the  claimant.  This,  if  after  the  commee- 
ment  ofproceedines,  should  be  done  by  what  are  called  Cormsl 
acts  of  Qcurti  analogous  to  our  summons  to  stay  in  a  Qonupon 
law  action.  As  to  the  rule  qf  the  Court  with  refereiH>e  to  costs, 
where  a  tender  is  made  and  refused,  but  afterwards  held  bv 
the  Courl  to  be  qafficient,  see  The  JFUUams,  11  Jar*  174.  It 
is  not  of  course  to  give  costs  against  the  ealvore  whi)  decline  a 
tender. 

7.  DAMAGi:. 

This  hsad  i Deludes  damage  to  a  ship  by  collision,  and  tV 
jrtirter  to  the  person  by  assaults,  ibo.,  at  sea.    These  are  cases 
of  (01%  as  distinguished  fh>m  the  preceding  headH,  which  are 
easea  of  eontract  or  <|uesi-contract. 


.  Assaults  to  the  penon  at  sea  are  still,  I  apprehend,  eoftnis' 
able  in  this  court,  although  the  remedy  appears  not  to  have 
been  resorted  to  in  modem  timee.  The  increased  powers  vest- 
ed in  magistrates  for  dealing  with  tririal  oasee  of  assault,  and 
the  fiMt  that  the  Common  Iaw  Conrti  have  concurrent  juris* 
diction  in  important  easee,  may  aoconnt  lor  tiie  remedy  in  this 
court  having  oeeome  almost  obeolete.  In  lisol,  there  appears  p 
to  be  no  speoial  advantage  in  proceeding  in  this  eonrt  rather 
than  at  li|w,  except  it  be  that  the  expense  might  be  lass.  Fbr 
obvious  reasons  Hie  vessel  cannot  be  arrested  in  a  mere  per* 
senal  suit  for  tori.  The  judge  may,  no  doubt,  award  dosages 
as  compensatioa,  and  formerlv  tha  Conrt  bad  and  axereieed 
the  power  of  arresting  the  defendant  in  personal  aetione  (ex- 
actly as  by  its  ordinary  procees  it  arrests  the  ship)  as  a  first 
step,  and  eompelling  him  to  find  bidl ;  but  there  ie  no  instance 
of  the  exercise  of  £is  power  since  the  aboMen  of  airreet  on 
mesne  procees  at  oomsMHi  law,  and,  altbongh  not  fiotmally 
abolished,  it  would,  no  donbt,  now  be  considered  obeolete.  The 
rensedv,  however,  against  the  person  aooerdinc  to  the  preeent 
procedure  (that  is,  without  Uie  power  of  preliminary  arrest) 
IS,  I  doubt  not,  still  open,  and  might,  if  deetred.  be  reoorted  to, 
instead  of  proceeding  at  common  law ;  but  the  remedy  ie 
limited  to  assaults,  ibe.,  committed  at  sea,  as  it  is  clear  that 
the  statute  of  Vic,  extending  the  juriediction  in  damage  eases, 
is  confined  to  damage  done  to  the  ship. 

With  reference  to  the  mode  of  estimating  damage  to  the  p|er* 
son.  Lord  Stowell  has  thus  deoribed  a  stnsolar  rule  which 
formerly  prevailed  in  the  Admiraltj^  Court*  **  It  is  within 
my  recmleotion,"  he  says,  "  that  m  eases  like  theee,  which 
were  formerly  more  frequent  than  thev  are  at  present  in  theee 
courts,  it  was  common  for  each  maritime  witness  to  assign 
what  he  thought  a  proper  compensation  for  a  punishment  un- 
juetly  inflicted,  by  deelaring  that  he  vrouM  not  take  sneh  a 
ponishflMBt  for  Isss  timn  sneh  a  sum,  and  estimatf  n^  the  com* 
nensation  by  the  valne  which  each  man  pnl  upon  hie  own  in- 
dividual skUi.  Of  conree^  that  was  an  estimato  that  alforded 
Mtlle  light  to  the  judgment  of  the  person  who  had  to  decide  . 
tba  f|nestion,  and  having  been  d»continne<l^  ll  new  nAnds 
him  nonob" 

Collieion  eassa  (no  longer  confined  to  cases  happening  at 
sen;  eec  $  and  4  vie.,  eh.  95^  now  form  the  li^>Xoet  and  moel 
important  class  of  easee  which  come  before  the  Court. 

The  assistance  which  the  Conrt  is  in  the  habit  of  obtaining 
i^om  the  Trinity  Masters  makes  it  generally  a  more  denrabw 
tribunal  for  the  trM  of  collision  eaasee  than  a  judge  aad  jury 
at  Nisi  Priusw 

This  Courts  under  the  slatato  of  Tictorta,  contains  power  to 
direct  issues  to  be  tried  by  a  jury ;  but  thfe  power  has,  I  be- 
lieve, only  been  exercised  in  one  casc-f  It  has  been  urged  as 
a  reason  why  this  pow^r  has  not  beiBn  more  used,  that  th6 
iisues  in  a  case  of  collision  are  rarely  queetiona  of  mere  fact, 
and  that  to  throw  them  down  before  a  jury,  not  conversant 
with  nauikicnl  praetjee,  may,  however  great  the  vigilanoe  of 
the  judge,  involve  a  decision  irrsconcilame  with  the  prineiplen. 
of  admitted  science.  It  has  been  thought,  too,  to  appreximain 
to  an  absurdity,  to  examine  and  cross-examine  witnesses  re* 
garding  laws  and  rules  which  are  incontrovertible,  andnnght 
to  be  well  known  to  the  Court,  oftentimes  with  no  effset  boi 
to  confound  the  understanding  of  twdve  men  wholly  iMused 
to  such  inquiries,  to  wbom  the  languafse  of  seafarera  is  stranga, 
and  who,  haply^  have  enough  to  do,  in  cases  relatin^^to  mat- 
ure with  which  they  are  familiar,  to  guard  their  minds  against 
the  undue  influenoe  of  a  popular  address,  and  of  the  first  and 
last  word4 

Recent  experience  in  our  common  law  courts  has  shown 
that  trial  hj  jury  in  civil  cases  has,  as  a  recent  writer  has 
termed  it,  ito  '*aark  side.''  Only  a  fbw  days  ago,  a  patent 
case  came  on  for  trial  before  the  l4>rd  Chief  Justice  and  a 
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spMial  j  arjr.    I  oq t  out  the  foUowing  from  the  newspaper  report 
of  the  ease :— * 

*'  The  Lord  Chief  JaBtfoe  ssid,  these  patent  eases  were  nuisances. 
Lajmen,  perfeetlj  nnacqaaiated  wiih  the  points  which  they  were 
called  mpon  to  determine,  were  not  in  such  an  adrantageons  post- 
tiott  at  the  end  of  Btf^nX  days  as  a  selentifte  person  would  he  in 
as  many  minates. 

A  jntymatt  said  he  ooald  oontnn  his  Lordship's  ytew.  He  had 
aerrad  mpoa  a  jaiy  ia  the  Court  of  Szoheqner  ia  a  refy  stoMlar 
«aBe.  aad  he  helievod.  that  half  of  the  Jcry  were  so  eonftisod  by  the 
eonflicting  teet&moBy  they  eoald  seareely  arme  at  any  eoDolvsioa. 

The  Lord  Chief  iustieo  Bat<  it  waa  Tory  difiealt  to  deeide  ha^ 
tween  oonlietlog  erideaoe  ia  ordiaary  oaaea,  bal  eopeeiaUy  so  when 
the  subject  matter  was  not  within  their  oognisaaoe. 

A  Tordiet  waa  iliea  taken  for  the  plaiatiiE^  with  the  damages  in 
the  deolaration,  subject  to  a  refereaoe. 

What  would  be  a  proper  tribuiial  for  the  trial  of  patent 
'Caees  is  not  the  question  now  before  us.  I  take  this  extract 
merely  as  oonftrota^y  of  what  I  have  already  aaid  as  to  a 
trial  by  jodge  and  jury  not  being  the  beat  fitted  for  oasea  in 
which  naatioal  akiH  and  experience  ara  requiute.  How  asnoh 
better  is  the  mode  of  trial  adopted  in  the  Admiralty  than  that 
which,  as  in  tfaaa  patent  case,  la  too  often  the  reeult  of  an  at- 
tempted trial  at  nisi  prnuJ  A  leiereace,  however  ftted  for 
the  settlement  of  nutters  of  aeoonAt^  is  not  a  proper  tribunal 
for  the  decision  of  important  qnestioaa  of  law  and  fact*  Sooh 
a  mode  of  trial  would,  indeed,  be  a  poor  ezchango  for  that  now 
in  use  in  the  Admiralty  Court,  where  unlike  a  reference,  the 
prooeedtnge  are  conducted  in  puhlic,  and  reasons  are  invariably 
given  for  the  deoieiona,  whioh  roaseas  eaa  ba  reviewed  in  a 
competent  court  of  appeal. 

The  present  learned  judge  of  the  Admiralty  Court,  in  order 
«a  fhr  as  poastbfo  to  provide  against  conflicting  evidence,  has 
wisely  provided,  hy  the  miee  of  Court,  that  each  party  in  a 
ooUiaion  cauee  shsll,  by  what  are  called  "  preliminary  acta," 
i.e»  as  the  ftrst  step  in  the  eaase,  set  down  in  writing  all  the 
leading  paHicnlare  connected  with  the  coHtsion,  according  to 
tbe  form  given  hy  the  rule.  These  particulars  are  sealed  op, 
mod  are  not,  except  by  special  order,  a^in  opened  until  the 
llearing.  Thia  proceeding  rendera  It  imposeible  for  either 
party  so  to  frame  his  evidence,  aa  to  meet  the  ease  set  up  by 
hia  sidveraajry. 

'*  When  it  appears  doubtful  whi<^  vessel  was  to  blame,  or 
whether  sneh  a  degree  of  blame  may  not  be  imputable  to  each 
aa  to  render  it  diScult  to  decide  who,  if  either,  ought  to  make 
eompenaatien*  then  it  seems  to  be  preferable  to  proceed  in  the 
Admiral^  Court;  because,  if  it  should  then  appear  that  the 
navigatcva  of  both  the  sldps^  were  equally  to  blame,  hut  that 
only  one  of  the  ships  was  materially  damaged,  the  Court  has 
« jpeenliar  and  ain^lar  jurisdiction,  to  decree  that  the  owners 
of^eaeh  veesel  shall  make  good  a  moiety  of  the  entire  damage ; 
although  in  a  court  of  law,  when  the  mischief  done  was  the 
rsealt  of  the  combined  n<^leet  of  both  parties,  both  are  in 
jiote  fno,  and  neither  could  recover  any  compensation  from 
the  other."*  This  suggests  an  important  consideration  for 
joa  m  determininjg  whether  to  proceed  at  law  or  in  this  court 
itt  ft  eaee  of  collision.  **  When  the  ship  that  has  occasioned 
the  damage  ia  forei|^,  or  the  owner  or  person  to  be  sued  re- 
eidea  abrM,  or  is  inwivent,  so  that  a  verdict  at  law  for  dama- 
fism  might  not  be  enforced,  it  is  certainly  preferable  to  proceed 
m  tbta-eonrt,"t  where  yon  can  at  once  arrest  the  ship. 

Although  I  do  not  profess  to  discuss  the  law  administered 
by  the  Court»  except  so  far  as  it  may  be  necessary  to  mark  out 
the  metsa  and  bounds  of  its  jurisdiction,  ^et  I  can  hardly  omit 
while  on  this  head,  to  draw  your  attention  to  two  most  impor- 
tant statutory  nrovlsions ;  whereby  (1)  the  liability  in  collision 
eases  is  limited,  in  the  case  c-f  British  ships,  to  the  value  of 
the  oamaga-doing  veeael  immediaUly  prior  to  the  collision,  and 
of  the  freight,  ».s.  in  fact,  the  whole  interest  of  the  owner.    To 

'^^^^.^•mmm  t       ■— ^— ^.     ■         .   ■    11-11  I  — — ^.»i^^»«jii         II  »— — ^» 

'^  S  Otalt^f  QMmtl  Pmettca^  nt.        f  2  Ghltty't  a«ntna  Pmetim,  518. 


the  extent  of  such  value  the  owner  is  personally  responsible, 
but  not  beyond  that  amount,  except  as  to  the  costs  if  he  im- 
properly contests  his  liability,  and  also  aecordtng  to  tiie  admi- 
ralty decision,  to  interest,  bet  on  this  latter  point  there  has,  I 
believe,  been  a  conflicting  decision  in  Chancery .t  (2^  Rules 
are  made  for  lights  and  fog  signals,  and  also  for  meeting  and 
passing,  a  kind  of  "  rule  ^  the  sea  ;^  and  it  is  expressly  pro- 
vided, that  if  a  collision  ensues  from  a  breach  of  these  rules, 
the  owner  shall  not  be  entitled  to  recover.!  As  to  (2),  you 
should  carefully  study  the  provisions  ot  the  Act,  and  the 
decision  thereunder,  if  consulted  in  any  collision  case,  as  they 
have  an  important  bearing  on  almost  every  question  in  conneo- 
tion  with  it. 

Having  now  drawn  your  attention  to  the  principal  heads  of 
the  jurisdiction  of  the  Court  as  at  present  exeroised,  it  is 
scarcely  necessary  for  me  to  remark  on  the  reasone  which  have 
excluded  other  maritime  matten  from  the  oognlsaBee  of  the 
Adanralty.  Charter-partiaa,  marine  ineuranoe,  aad  such  likow 
being  eslered  into  or  eflheted  oo  land,  come  within  the  Be* 
straininff  Statutes,  according  to  tfaa  eonetmetlon  potnpon  them 
by  the  &mmoa  Law  Courts,  and  these  Coiirta^  being  able  to 
aflbid  relief  in  suoh  eases,  beiitated  not  to  prohibit  the  Admi« 
ntitv  flroai  entertaining  them.  Whether  the  Admiralty  jvrie- 
dictioa  shoidd  now  be  oKtended  to  laefnde  sooh  matters,  will 
oome  flMra  approprialely  nnder  eovatdeimtioa  ia  a  enbsoquent 
period  of  thope  leetnres. 


^SSm 


DIVISION   COURTS. 


OFFICBRS  AND  SUITO&S. 

CO'RRSBPOllllBiroa. 

SttoitK  P.  O.,  Ifarah  Ml,  ISM, 

fb  ihe  EdUon  fffiht  Lam  Journal, 

GxNTLiMiv, — You  will  oblige  me  by  answering  the  follow- 
ing queetionsy  in  your  valuable  JaurnaL 

1st.  What  is  the  proper  fee  for  a  Dirision  Court  Clerk  to 
charae  for  drawing  an  alKdavit  and  administering  an  oath  to 
Batraf  I  find  there  is  a  diiference  in  practice  since  the  Con- 
solidated Statutes  became  law,  some  Cmks  stil}  char/ce  20ots.» 
and  some  only  15cts. 

2nd.  Is  a  Clerk  entitled  to  a  receiving  fhe  of  20ots.,  on  4 
Foreicn  Summons,  if  that  summons  is  returned  to  him  by 
Bailiff  (not  served)  7 

3rd  Is  any  Clerk  (upon  recmving  a  summona  fh)m  a  divi- 
sion in  another  County)  bound  to  have  the  summons  served, 
without  the  fees  necessary  to  make  such  service  being  tent  to 
him  along  with  the  summons,  and  if  the  fees  are  not  sent,  can 
he  legally  refuse  to  have  the  serrice  made  ?  My  reason  for 
asking  tiiis  question  is  this,  that  many  Clerks  send  summonses 
for  service  to  otiier  divisions,  and  the  receiving  Clerk  gets 
them  served,  pays  the  Bailiff's  fees  and  other  expenses  out  of 
his  own  pocket,  sends  them  hack  again  to  the  Clerk  from 
whom  he  received  them,  and  often  has  to  wait  months  before 
he  gete  his  pay,  and  sometimes  never  gets  it  at  alL  What  is 
the  legal  remedy  ? 

4th.  What  is  the  proper  mode  of  proceeding  in  the  following: 
case : — Plaintiff  A.  sues  defendant  B.,  who  once  lived  in  the 
same  Division  and  County  which  A.  now  sues  in,  but  who  hae 
since  removed  to  anotiier  County.  A.  gets  judgment,  and  the 
Clerk  sends  a  transcript  and  certificate  'of  juokment,  to  the 
Clerk  of  the  other  Division  where  B.  resides.     Upon  the  re- 


2-ai«B.Ma. 


1  la  kdmMHj  Oomrt^ 

lB4«n>«tb«ldtoWdi»plBivalMofali^;  Th§, 
Bed  oimtra  In  CliAnrvry — 
Afiriam  atmm  ahi»  Ompamy  ▼.  SkBomift  2 Kay  tt  Johtiscm,  6S0;  dtM  to, 
bwtdiolwnai  hiiMlte  Mhald  to  aeminUM  Oowt  by,  Ar.  Loddagtoa, 
In  tiM  Omtg  Ba,  May,  iSftO,  not  jrHmporM, 

I  li«(ehSB«  aupfing  M^  «.  9»  to  200,  «a4  Oia  AdmiraUy  Eita  Si  tollshti  aod 
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eeipt  of  the  traueripl  and  certificate,  the  Clerk  of  the  Division 
at  oooe  issues  ezeoation  asaiost  the  goods  of  B.  In  the  mean* 
time,  and  before  the  Bailiff  can  make  any  seiiare,  B.  removes 
to  the  Division  where  the  eanse  of  acUon  arose.  A.,  the 
plaintiff,  finds  that  B.  is  oome  back  again,  and  immediatelj 
applies  to  the  Clerk  of  said  Division,  to  issue  an  ezeontion. 
Is  it  legal  for  him  to  issue  one,  not  having  received  anj  return 
of  the  transcript  sent  ?  and  even  if  he  had  received  a  retnm, 
would  he  be  justified  in  so  doing  after  once  issuing  a 
transcript  ? 

Tours  truly, 

EnwAsn  R.  Kbnt,  Clerks 

§th  Dmnon  Court,  Co.  ofHMxmand. 


[1st  The  proper  fee  is  15  cents. 

2nd.  The  Clerk  performs  the  service  required  of  him,  and 
whatever  may  be  tne  Bailiff's  return,  we  do  not  see  that  it  can 
affect  the  Clerk's  fees — at  least  as  we  onderstand  the  question, 
ibr  it  is  somewhat  ambiguously  worded, 

3rd.  We  think  not  The  Clerk  of  the  home  Court  ought  to 
send  the  proper  lee  with  the  summons,  or  at  least  a  sum  on 
account  of  fees.  The  Clerk  of  the  foreign  Court  would  have 
a  remedy  by  action  against  the  Clei^  of  the  home  Court 

4th.  It  would  not  be  "  legal"  for  the  Clerk  of  the  Court  to 
issue  execution,  not  having  received  any  return  of  the  trans- 
cript sent  Under  section  139  of  the  Act,  the  cause  is  in  effeet 
removed,  and  no  action  can,  in  our  opinion,  be  taken  in  the 
ori||inal  Court  until  the  cause  is,  so  to  speak,  removed  back 
agatn,  which  may  be  done  by  transcript  certifying  the  pro- 
eeedinn  had.  There  is  much  difference  of  opinion,  however, 
as  to  the  effect  of  the  removaL  We  have  stated  onrs.  But 
when  convenient  the  Clerk  would  do  well  to  procure  the 
special  ordar  of  the  Judge,  for  the  issue  of  the  execution. 


Thi  JBdiiors  of  the  Law  JovmaL 

Owen  Sound,  12th  March,  1860, 

GsMTLBXiN, — I  intended  the  first  word  of  the  fifth  line,  and 
third  paragraph  in  the  first  letter,  on  page  six,  of  the  January 
number  for  this  year,  to  be  ««n,  not  meatif.  I  do  not  like  it 
believed  that  I  have  made  an  erroneous  impycitation.  The 
words  omitted  in  the  letter  Just  referred  to,  seem  to  me  to  be 
warranted  by  the  article  **  Division  Courts  '*  oommenoing  on 
page  108,  of  Law  Joumai  for  1858,  May  number. 

Xou  are  of  opinion*  and  through  a  case  now  decided,  I  have 
reason  to  'believe,  that  a  bailiff  may  duly  seize,  advertise  and 
•ell  goods  that  he  had  good  reason  to  believe  were  properly 
liable  to  the  process  under  which  he  so  acted,  and  months 
afVer  may  be  held  accountable  to  the,  then  far  the  first  time, 
claimant  for  the  value  of  the  ^oods. 

The  writ  commands  the  bailiff  to  levy  on  the  g^oods  of  the 
party,  but  the  bailiff  seldom  or  never  knows  pOMttvely  that  the 
gooos  do  belons  to  the  party.  This  position  may  be  illus- 
trated by  the  foUowing  case : — 

Since  I  wrote  you  last  I  was  waiting,  concealed,  whilst  an 
execution  debtor  concluded  a  purchase  that  was  followed  by 
an  immediate  delivery.  I  seized  the  ^ods  so  bought  and  de- 
livered within  sixty  seconds  of  tiie  said  delivery,  and  within 
ten  minutes  after  toe  seizure  the  goods  were  so  persistently 
claimed  by  a  third  party  that  I  was  obliged  to  interplead. 

But  a  case  might  occur  in  a  yet  more  embarrassing  form, 
as  thus  :  bailiff  may  be  present  and  see  a  judgment  debtor 
nurchase  and  receive  a  span  of  Horses  on  Thursday,  on  the 
loliowing  Saturday,  under  execution,  bailiff  may  seise,  and  in 
due  time  may  s^them ;  months  after,  but  for  the  first  time, 
claimant  may  come  alons,  and  afterwards  prove  that  he 
boueht  the  Horses  from  detendant  on  the  intervening  Friday, 
and  bold  bailiff  liable  for  the  full  value  of  the  team. 

Now  considering  that  the  legislature  has  provided  indem- 


nity for  bailiii;  when  dark  is  involved,  that  there  is  an  appear- 
ance of  protection  for  bailiff  when  acting  under  execution, 
that  it  is  unreasonable  to  conclude  that  it  was  gravely  in- 
tended to  compel  bailiff  f^fr  the  sake  of  the  miserable  pittance 
that  the  gets  for  his  services,  to  incur  such  a  waigh^  liability, 
and  that  ne  is  reauired  to  seiie,  not  to  diseooer  and  identify  the 
property,  I  would  like  you  to  say  if  you  think  it  is  eompol- 
sory  upon  bailiff  to  e^  or  do  aoything  that  would  incur  risk 
of  loss,  when  he  does  not  know  the  property  to  bdong  to  the 
party,  or  if  the  bailiff  uMy  fmrly  and  lawfully  require  the 
beneficial  party  to  point  out  the  property,  or  if  bMliff  is  to 
exereiee  his  discrimination  whather  ha  may  kvrfully  reonire 
beneficial  party  to  assume  the  risk,  by  giving  bailiff  aainden- 
nifying  bond  ? 

Tours  truly, 

Paul  Dinrir. 


[We  presume  Mr.  Dunn  refers  to  Sec.  196  and  197  of  the 
Division  Conrt  Act  which  by  no  means  aid  his  view.  The 
effect  of  thoee  provisions  is  merely,  that  if  the  clerk  issue  an 
irregular  or  dmctive  warrant  to  the  bailiff,  he  and  not  the 
bailiff  is  liable  in  respect  to  the  defect  or  irregularity.  Bailifb 
like  sherifis  are  bound  to  use  due  diKgenoe  in  discovering  pro- 
perty, and  must  make  true  returns  to  executions  at  tneir 
peril.  A  bailiff  cannot  compel  an  indemnity,  be  must  sue 
out  an  interpleader,  or  toke  it  npon  himself  to  seU  on  hb  own 
responsibili^.— Em.  L.  J.] 


HhtheMUonpfthe  Vpptt  CmtMOa  Lam  Jtmnud. 

London,  C.  W.,  20di  March,  1860. 

OxNTLSinur, — ^In  your  Jonmaf  for  February  I  n^tioed  your 
criticism  on  the  MS.  which  I  lefi  at  your  ofice  on  ^e  Slst  of 
January  last  ■,  i 

This  I  accept  in  proportion  to  the  extent  of  your  ufider- 
Atanding  of  aU  the  circumstances  involved.  I  am  unable, 
hovrever,  to  perceive  how  it  can  be  in  any  wajr  just  or  impar- 
tial to  dispense  with  three  instances  of  recognised  law  piuioi- 
ples  in  favor  of  Adam  Hope,  to  my  disadvantage^  as  by  yoor 
shewing  has  been  the  case. 

Ist  Dispensing  with  and  ignoring  the  law  and  onstom 
affectinjij  the  holders  of  Promissory  Notes.  2nd.  The  doctrine 
which  disqualifies  Assi^^eesfrom  sueing  **f(»reko9iuinaetit^** 
3rd.  Accepting  the  Assignor's  absttr4  affidavit  being  inle^QS^. 
ed  in  the  Estate  Assigned,  and  therein  referring  to  a  document 
which  did  not  then  exist  (vMfe  my  truthful  remarks  on  this 
document.) 

But  the  truth  is,  no  final  judgment  took  place  on  themerite. 
On  the  first  hearing  of  the  case  on  the  28th  April  last  Jttd|^ 
Small,  acting  upon  the  obviously  Just  law  regulating  Promis- 
sory Notes,  in  connection  with  Thos.  Qordon's  acknowledg- 
ment adduced,  that  the  Note  was  good  when  he  took  it  nnd 
that  he  held  it  over  a  yoar,  pronounced  Judgment  for  the 
Defendant ;  but  as  the  Plaintiff's  agent  demanded  proof  of 
Thos.  Gordon's  signature  to  said  acknowlednaent  a  factiiioua 
move  to  evade  an  immediate  aifirmation  of  Uie  Judgment  and 
retain  an  avenue  open  for  future  policy  and  sharp  practice,  it 
appears  that  the  perfection  of  the  Judgment  was  suspended  to 
await  that  proof. 

On  the  occasion  of  the  next  Division  Court  which  took  plaoa 
on  the  2nd  June  following,  the  Judge  and  Clerk  were  ae^u- 
ties.  Judge  Small  and  the  usual  Clerk  being  absent  I  attended 
to  ascertein  whether  or  not  the  Plaintiff  abandoned  his  frivo- 
lous case,  being  ^ven  to  understand  that  he  intended  to  do 
so;  but  after  waiting  a  while  I  was  surprised  to  hear  the 
cause  called  de  novo.  Hence,  thereupon,  I  represented  the 
predicament  of  the  case  to  the  new  Judge,  and  sought  time  to 
bring  Thos.  Cordon  to  Court  vrhich  he  granted  by  ordering 
the  acting  Clerk  to  remove  the  case  to  the  bottom  of  the  list 
of  oases  tor  trial.    That  bebg  done,  as  I  supposed,  I  aooght 
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for  fuid  obtained  a  SubpodDa  to  bring  Thos.  Gordon  into  Conrt  I 
to  affirm  hia  signature  to  the  aforesaid  acknowledgment,  and 
on  leaving  the  Court  I  engaged  a  Law  Student  to  attend  upon 
the  case. 

By  former  oonversation  which  I  had  with  Mr.  Gordon  about 
the  matter,  he  stated  Uiat  Adam  Hope  endeavoured  to  make  a 
tool  of  him,  and  that  he  would  not  attend  any  Court  about  the 
matter  in  question.  This  being  the  case,  I  anticipated  trouble 
in  finding  Mr.  Gordon,-^which  became  realized, — ^and  not 
finding  him  I  made  affidavit  to  that  fact. 

On  returning  to  Court  with  this  affidavit  to  plead  an  ac^ourn- 
ment  of  the  case  thereon,  I  was  astonished  by  being  informed 
by  my  agent-,  that  upon  his  looking  over  the  list  of  cases  to 
ascertain  the  position  of  the  case  by  the  progress  of  the  Court 
in  the  disposal  of  the  cases  for  trial,  that  he  was  greatly  sur- 
prised to  find  that  Judgment  had  already  been  entered  a^inst 
me  and  iu  favor  of  the  Assignee  mentioned,  and  that  without 
any  Plaintiff  or  Agent  therefor  being  in  Court 

From  these  truthful  premises  I  leave  you  and  the  public  to 
make  legitimate  inferenoes. 

I  remain,  your's  respectfully, 

Marcus  Gunn. 

[We  have  no  further  remark  to  make  on  the  case  submitted 
by  Mr.  Gnnn,  except  this,  that  so  far  as  we  understand  the 
facts  adduced  he  has  not  had  a  fair  trial, — in  truth  no  trial. 
Had  it  been  his  good  fortune  to  have  been  able  to  establish  his 
oa^e  by  legal  evidence  we  believe  the  result  would  have  been 
quite  different.  Here,  as  far  as  we  are  concerned,  the  matter 
must  drop. — ^£i>.  L.  J.] 


[The  fhTM  ftUovlng  M^tn,  wlilc%w«  take  ftom  the  BrtUtk  WMg,  ■»  fldr 
•peetBeu  oftlie  KgamentM pro  mA  cm  about  the  Oletelenie,  which  one  uraally 
eaee  in  the  bypw.  Thoai^  etMantly  not  Intended  tat  pnbUcatiott  In  our  Jour- 
nal, ire  deem  It  well  to  gtre  oar  re«Mtr«  the  benefltof  them  in  co&nezloik  ivittio«r 
editorial  lemarka  eleewhexe.]  , 

lb  ih€  EdUor  ofOe  DaUy  BrUUh  Whig. 

Sis, — ^As  the  matter  is  being  fully  discussed  with  a  view  to 
the  abolishment  of  imprisonment  for  debt  in  the  Division 
Oonrts,  but  all  on  one  siae  of  the  question,  through  the  medium 
of  your  valuable  paper,  both  by  an  "Old  Barrister*'  and  a 
I' Law  Student,"^  it  would  perhaps  be  advisable  to  nresent 
it  in  a  different  light,  and  on  the  other  side,  as  well  ror  the 
benefit  and  consideration  of  both  creditor  and  debtor,  as  for  the 
sake  of  argument. 

It  is  contended  that  the  91st*  clause  of  the  Division  Courts 
Act  should  be  repealed,  thereby  saving  debtor  from  ezamina" 
tiun  before  the  judge,  as  to  his  effects,  debts,  etc.,  even  though 
be  should  have  used  some  means  of  fraud  to  have  the  effect  of 
eausingthe  bailiff  to  return  his  warrant  '^ulla  bona;"  no  bones, 
as  it  was  expressed  not  long  since  by  a  well  known  magistrate 
—and  if  that  is  so  I  will  remove  my  case  to  the  Superior 
Court  by  a  suit  of  •*  seize  her  Rarey"  {certiorari).  I  think  Mr. 
Editor,  it  would  be  doing  injustice  to  creditors  and  debtors 
both,  to  have  repealed — as  afew  swindling  debtors  who  seem  to 
meet  their  own  ends,  view  it—"  that  very  formidable  and 
threatening  91st  clause."  As  for  th?  creditor,  he  now  depends 
upon  it  if  other  means  fail,  to  cause  a  dishonest  debtor  to  setUe 
the  debt ;  that  daose  is,  aa  it  were,  **  the  indorser*'  for  the 
debtor,  the  security  and  remedy  for  the  creditor,  and  he  will 
and  lustly  too,  avafl  himself  of  its  benefit.  If  you  have  perused 
the  late  numbers  of  the  Law  Journal^  you  will  there  have  seen 
the  statements  given  by  a  great  number  of  the  Division  Courts 
Clerks  throughout  Upper  Canada  (and  who  are  a  well  informed 
and  respectable  set  of  men)  by  which  it  is  clearly  shown  that 
very  few  debtors,  indeed,  are  imprisoned,  preferring  rather, 
when  it  comes  to  the  point,  to  satisfy  the  deot,  than  suffer  the 
punishment  which  most  of  them  so  meritoriously  deserve ;  and 
in  very  few  instances  is  the  debtor  unjustly  imprisoned.  As  to 
the  iiapritonmeBt  itself,  that  lies  entirely  in  the  disoretion  of 


the  Judge ;  and  who,  better  than  he,  is  able  to  decide  whether 
debtor  has  acted  honestly  or  not  ?  Also,  by  sections  21  and 
23  of  22nd  k  23rd  Victoria,  chapter  33,  the  enactment  is  to 
the  following  effect: — ^If  on  the  examination  of  the  judgment 
debtor  before  the  Judge,  it  to  said  Judge  appears  that  the 
party  had  not  good  cause  for  summoning  the  debtor,  the  Judge 
"  shall''  award  the  debtor  a  sum  of  money,  byway  of  compen- 
sation, for  his  trouble  and  attendance,  to  be  recovered  against 
the  creditor ;  and  the  debtor  if  after  his  examination,  has  been 
discharged,  no  further  summons  is  allowed  to  issue  out  of  the 
same  Division  Court  at  the  suit  of  any  creditor,  without  an 
affidavit  satisfying  the  Judge  that  the  debtor,  on  such  exami* 
nation,  had  not  made  a  full  disclosure  of  his  estate,  effects  and 
debts ;  or  that  the  debtor,  since  his  examination,  has  acquired 
the  means  of  satisfying  the  debt. 

By  the  letters  of  your  correspondents,  I  have  before  mention- 
ed, it  was  argued  '*  that  debtors  in  Supreme  and  County  Courts, 
cannot  be  disposed  of  as  in  the  Division  Courts."  I  would 
say  in.  reply  to  that :  Division  Courts  debtors  cannot,  if  they 
are  about  to  leave  Canada,  and  owing  a  partr  up  to  the  amount 
of  j&24  10s.,  be  imprisoned  and  held  to  bail,  under  a  writ  of 
Capias ;  but  if  it  were  a  Supreme  or  County  Court  debt  "  then 
as  a  matter  of  course,"  a  Capias  will  issue,  because  if  a  debtor 
is  about  to  dear  off,  any  party  being  a  creditor,  or  having  a 
causa  of  action  anjainst  the  party,  so  departing,  the  party  who 
has  a  cause  of  action  to  the  amount  uf  £25,  and  satisfies  the 
Judge  to  that  effect,  in  affidavit,  and  also  that  there  is  a  good 
and  probable  cause  for  believinj;  that  the  party,  going  away, 
is  about  to  leave  Canada  with  intent  to  defraud  his  creditors 

gdnerally,  or  said  party  in  particular ;  the  Judge  will  allow  a 
apias  to  bsue,  together  with  an  order  by  him  made  therein, 
stating  for  what  amount  debtor  can  be  held  to  bail. 

But  Mr.  Editor,  a  person  owing  j&24  10s.,  can  sell  off  his 
effects,  etc.,  pocket  the  proceeds,  laugh  at  his  creditors,  be 
sued  and  letjudgment  be  entered,  execution  issuedand  returned 
mdla  bona,  be  served  with  a  judigment  summons,  then  make 
tracks ;  and  during  all  the  time  of  the  case  pending,  torments 
the  creditor  b^  continually  telling  him  he  will  leave  Canada, 
and  prevent  him  from  ever  obtuning  his  debt ;  these  are  thp 
fellows  who  wish  to  have  that  very  disgraceful  9Xst  clause, 
which  is  a  torment  and  a  terror  to  them,  replied. 

Then  if  abolishment  of  the  law  of  imprisonment  for  debt 
were  to  take  place,  persons,  unless  they  were  frood  respon- 
sible parties,  would  not  be  able  to  obtain  credit  for  small 
amounts,  which  would  be  in  most  instances  a  great  detri« 
ment  and  injury  to  a  poor  man,  who  not  having  just  then  the 
mone^,  but,  maj,  if  he  gets  what  is  required,  be  able  to 
pay  his  creditor  m  a  short  time.  .  For  instance,  a  poor  man 
goes  to  B,  and  says,  I  have  a  chance  of  making  a  good  specu- 
lation, if  I  can  T>nly  get  about  £10  in  ctish,  or  certain  articles 
to  that  amount  I  require  :  to  which  request  B.  answers,  I  can 
neither  let  you  have  the  money  nor  the  articles  ;  supposing  you 
should  fail  in  the  speculation,  or  want  to  defraud  me,  what  se- 
curity have  I  for  the  return  of  my  money  or  goods  7  Echo  of 
course,  would  answer  **  none,"  for  the  poor  man's  security  is 
gone.  The  grasping  and  crushing  ninety-one  "claws,"  are 
almost  certain  to  unfold  with  the  ring  of  cash,  not  obtained 
by  the  wring  of  oppression,  but  by  just  means,  from  a  swind- 
ling debtor,  for  an  honest  creditor ;  what  is  fair  plav  for  one  is 
fair  play  for  the  other ;  if  an  act  is  passed  to  abolish  imprison- 
ment for  debt,  let  it  relate  as  well  to  the  Courts  of  Record,  as 
to  the  Division  Courts.  The  gjreater  part  of  the  community 
are  of  opinion  the  laws  of  imprisonment  are  just;  are  not  the 
editors  of  the  Upper  Canada  Law  Journal  of  the  same  opinion  ? 
are  not  a  great  many  leading  men  of  the  Bar,  and  the  very 
judges  themselves  of  the  same  opinion  also  ?  and  do  not  the 
Legislature  hesitate  to  differ? 

No  Mr.  Editor,  I  will  tell  you  what  Act  we  want  passed  be- 
fore the  Legislative  Council  and  Assembly,  and  this  very  ses- 
sion if  possible  "  An  Act  to  prohibit  the  distiUing,  importation 
use,  or  sale  of  intoxicating  liquors,  within  the  rrovmce  ;**  if 
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that  act  wore  pasMd,  it  would  save  the  neeeeettj  of  paeaing  one 
to  aboliih  imprteonaieDt.  I  will  ea^  oothini^  further  oonoer- 
sing  the  kgory  done  by  the  nee  of  intexioating  liqoore ;  ere 
this  will  be  published,  the  able  and  manhf  epeeoh  of  hie  Hon- 
our Judge  MoKentte  will  appear  in  jour  paper,  speaking  at 
great  length,  and  to  the  point. 

Yours  truly, 

Anothik  Law  Studskt. 


Tb  ike  Editor  qf  the  BrUuik  Whig. 

Kingston,  18th  March,  1860. 

Sib, — An  attempt  is  made  in  your  issue  of  this  date,  to  show 
that  the  91st  clause  of  the  Di vision  Courts  Act — now  advanced 
to  the  160 — because,  no  doubt,  of  the  great  good  it  has  found 
to  have  done  to  the  human  race,  is,  if  not  a  benevolent,  at  least 
a  harmlees  law. 

Either  one  of  two  things  must  be  admitted,  which  is,  that 
the  9 let  clause  is  not  only  not  harmless,  but  most  heathenish, 
if  judged  by  itp  eflfects,  or  that  those  administering  it  in  some 
localittes  in  Canada,  should  long  before  now  have  been  called 
to  an  account  by  the  Guvemment  for  misoonetructing  and 
misapplying  it.  I  do  net  for  a  moment  mean  it  to  be  under- 
stood here  or  elsewhere,  that  Kingston  is  ^ne  of  those  loealities, 
forjudge  McKentie's  humanity  and  enlarged  views  of  honor 
and  justice,  forbid  it ;  but  the  fact  of  oppression  is  inoontro- 
verttble.  There  is  no  justification  for  snch  Legislative  obscu- 
rity as  deprives  a  subject  of  his  liberty  by  misinterpretation 
or  miHtake. 

That  persons  have  been  inewraerated  in  numerous  instances, 
not  because  of  fraud  or  equivocation,  but  simplv  because  they 
had  not  the  wherewith  to  pay,  is  unqnestiooable ;  and  if  the 
91st  clause  did  not  contemplate  this,  why  let  it  remain  from 
day  to  day,  while  Parliament  is  in  session,  without  amendment 
leaving  it  vritb  the  Judge  to  continue  to  act  upon  it»  according 
to  its  own  words,  "  as  he  thinks  fit  I"  Truly  a  law  which 
leaves  it  with  the  Jnd^  to  put  what  construction  he  chooses 
upon  it,  without  positive  definition,  must  be  held  an  unenvia- 
Me  monument  to  the  memmry  of  its  Apamere  t 

Trusting  for  the  credit  of  Canada,  to  see  Uie  9l8t  clause  rwy 
soon  expunged  from  its  lef^l  reoords, 

1  am.  Sir,  yonr  meet  obedient  servant. 

An  Old  Bakustib, 

{To  Uie  EdiiOT  cf  (he  Daay  BtUiak  Whig,) 

Kingston,  21st  March,  1860. 
Sib,  —  *  ♦  ♦  ♦  As  to  your  correspondents  "A  Law 
Student"  and  "  An  Old  Barrister" — by  the  lattor  it  is  conton- 
ded  the  sentence  in  the  9l8t  clause,  *'as  he  thinks  fit,"  gives 
too  much  power  to  the  judge,  and  there  ought  to  be  an  amend- 
ment. He  does  not  suggest  the  manner  in  which  such 
amendment  could  or  should  be  made ;  why  does  he  not  do  so  7 
RealW  if  he  knows  of  any  substitution  that  would  give  greater 
satisfaction,  let  him  state  what  it  is ;  no  doubt  he  is  striving 
for  the  benefit  of  the  public  as  well  as  myself.  Your  other 
correspondent,  "  A  Law  Student,"  misconstrues  the  meaning  of 
a  correspondent  of  yours  of  the  15th  instant.  A  Law  Student 
states  that  correspondent^  of  15th instant,  says  "imprisonment 
for  debt  is  a  fallacy,"  and  then  goes  on  to  comment  on  it. 
But,  Mr.  Editor,  that  correspondent  (of  15th  instj,  after 
shewing  good  authority,  says : — Thus  is  shewn  the  fallacy  of 
the  statoment  that  a  debtor  may  be  imprisoned  ''simply" 
because  he  owes  money,  meaning  that  a  debtor  who  has  acted 
honestly  and  upright  in  ever^  way,  and  has  not  the  means  of 
paying  the  debt,  is  not  imprisoned.  Give  your  correspondent 
of  15tn  instant  his  due,  and  do  not  let  him  be  picked  to  pieces 
on  a  mere  misconstruction  The  following  I  cony  from  a  letter 
of  your  correspondent,  A  Law  Student,  dated  16th  instant, 
and  appeared  in  vour  issue  of  the  18th  instent:  It  is  scarcely 
worth  mentioning  that  the  debtor  who  owes  j£5,  or  trifles  of 


that  kind,  is  not  disposed  of  in  the  way  spoken  of  as  *^  the 
judge  eeee  fit"  On  the  following  day  an  errata m  appeared 
to  the  effeet  that  the  £5  above  mentioned  was  intended  to  have 
been  £500,  I  would,  as  to  Uiat  opinion  with  regard  to  a 
judgment  debtor,  be|[  to  differ.  A  party  owing  £500  ean  be 
disposed  of  and  imprisoned  for  any  time  noi  exoeeding  twelve 
months  by  order  of  a  judge.  If  you  will  please  look  at  22od 
Vic,  ofaap.  90,  8.  13  (now  Consolidated  Statutes  of  Upper 
Canada,  chap.  24,  s.  41),  you  will  there  find  it  enacted  some* 
what  to  the  following  effect; — "That  any  person  who  has 
obtained,  or  is  entitled  to  enforce,  a  judgment  on  any  Court 
in  Upper  Canada  (meaning  the  Superior  and  County  Courts), 
may  apply  to  any  judge  of  such  court  for  an  order  tiiat  the 
judgment  debtor  shall  be  orally  eiamined  upon  oath  before 
the  judge,  or  any  other  person  named  in  such  order,  touching 
his  estate  and  emeto,  as  to  the  means  he  had  of  paying  the 
debt  when  contracted,  as  to  means  acquired  since,  as  to  dis* 
posal  of  property,  eto.^  eto. ;  and  in  case  snch  debtor  shall  not 
attend,  and  shall  not  allege  sufiident  excuse  for  non-atteodance, 
or  attending  shall  refuse  to  make  a  suficient  disclosure,  con- 
cerning his  affaire,  ete.,  or  has  acted  in  any  wav  to  defraud  his 
creditors  or  any  of  them,  such  iudge  *  may'  order  debtor  to  be 
committed  to  the  oommon  gaol  of  the  County  in  which  he  re* 
sides  for  any  time  not  exceeding  twelve  months." 

I  would,  with  your  leave,  Mr.  Editor,  say  something  further 
as  regards  the  abolishment  of  imprisonment.  It  is  the  wish 
'if  some  of  your  correspondento  to  abolish  imprisonment  for 
debt  in  the  Division  Courta  only.  It  is  my  opinion  that  if  th) 
law  of  imprisonment  be  abolished  let  it  have  effect  in  all  the 
Courto.  The  Superior  and  County  Courta  have  equal  facilities 
and  every  advantage  the  Diviston  Courta  have,  and  indeed 
mnch  greater,  aa  you  by  this  tin^  fnlly  undentand.  Then  if 
it  ought  to  be  abolished  why  not  abolish  it  as  before  snggesied  T 
Even  if  that  were  really  done  the  debtors  would  not  ba  aatis- 
fied ;  it  haa  already  be  experimented  on.  An  act  was  aaaaoted 
to  and  passed  on  the  9th  of  December,  1843,  entitled,  'An  act  to 
abolish  impriaonment  for  debt,  and  for  other  purposes  therein 
mentioned.'  What  was  the  effect  of  that  Actf  Why.  sir,  the 
very  individuals  by  whoee  nrayers  and  for  whoee  benefit  it 
was  paseed,  were  the  very  first  to  cry  out  against  it  in  order 
to  have  it  repealed,  and  totumin  satinV  them  it  wvr  repealed 
on  the  29th  March,  1845.  So,  Mr,  EdStor,  it  vronld  have  the 
very  same  efleet  were  it  tried  again.  It  would  either  do  that 
or  eetablieh  the  cash  systtfte  and  do  away  with  credit 
altogether 

Perhape,  Mr.  Editor,  I  have  wearied  both  Tourself  and  sub- 
scribers by  my  long  correspondence.  If  I  have  yon  must 
overlook  it,  as  in  doing  so  I  had  an  ejre  to  the  interesta  and 
welfore  of  the  public,  and  with  a  view  they  should  fully  nnder- 
staud  the  subject. 

I  am.  Sir,  your  obedient  servant, 

Anotbib  Law  Studkkt. 


U.    C.    R  E  PO  RT9. 


QUEEN'S  BENCH. 
Guxir  r.  MoPRaasoir  nr  al. 

DMUmttton  by  9.  aevfntt  M.  A  W,  oo  a  promlanrr  note  fbr  $tOO,  nadc  hy  M  |Mrr> 
Abto  to  O.  or  order,  1^  G.  «ttdomd  to  W.  ntf  ^  W.  to  tbo  pUlntifl.  i*lfla,  by 
Wn  thot  O^  tbo  poToo  and  ondurteo  and  tho  pLtlDtiff  U  Um  mbm  pemm  ood  oo 
•adi  payee  eadonBd  to  defeadent  W.  ReptwoaUtm,  that  befom  nuking  of  nid 
note  the  plalnllff  aicned  to  lend  to  delbndant  M.  ftOO.  prerMed  he  wonM  make 
and  proeaie  W.  to  andone  said  note  aaeoin^  tot  tbe  p^ymeai  theranf  to  the 
pUlntUT;  that  in  parMiaiwse  of  tnoh  agreement  M.  made  and  W.  for  bis  aecooi- 
andorMO, 


and  M.  detiTenid  aaid  note  to  the  plaintiff  ao  endoraed.  and 
deftmdant  lent  If .  the  $100,  wblch  haa  not  b«ea  paM. 
ffddf  on  dvmarrer,  replication  good. 

Appbal  from  the  eounty  court  of  Middlesex.    The  plaintiff  de» 
Glared  against  MoPhersoa  and  Wright  on  a  promissery  ante  for 
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for  $100,  made  bj  defendant  McPheraon  payable  to  Hugh  Gann, 
or  order,  endorsed  ^Kf  Qnnn  to  the  defendant  Wright,  and  bj 
Wright  to  the  Plaintiff.  McPheraon  did  not  appear.  The  defen- 
dant Hagh  Wright  pleaded,  that  Hugh  Qnnn,  the  payee  and  en- 
doraer  of  the  promie^orj  note  in  the  declaration  mentioned,  and 
the  plaintifif  in  this  action  is  one  and  the  same  person,  and  that 
the  said  plaintiff  as  such  payee  endorsed  the  said  note  to  the  de- 
fendant Hugh  Wright,  as  in  the  declaration  mentioned,  and  that 
be,  the  said  defendant  Hugh  Wright,  is  an  endorser  subsequent  to 
the  plaintiff  on  said  note,  and  so  Uie  defendant  Hugh  Wright  says 
that  the  plaintiff  had  no  right  to  maintain  this  action  against  him, 
as  the  sud  defendant  Hugh  Wright  would  be  entitled  to  sue  the 
plaintiff  as  endorser  of  the  said  note  to  him,  the  said  defendant 

The  plaintiff  replied  that  before  and  at  the  time  of  the  making 
of  the  said  note  he  agreed  to  lend  and  advance  the  sum  of  $100  to 
to  the  defendant  Donald  McPberson,  provided  the  said  Donald 
Mcpherson  would  make  the  said  promissvry  note  in  the  declara- 
tion mentioned,  and  procure  the  defendant  Hugh  Wright  to  en- 
dorse the  same  as  surety  for  the  payment  of  said  note,  to  the  plain- 
tiff;  and  the  plaintiff  further  saitb,  that  in  pursuance  of  said 
agreement,  to  wlt,on  the  day  and  year  in  the  declaration  mentioned, 
he,  the  defendant  Donald  McPherson,  made  the  said  promissory 
oole  in  the  declaratioa  meationedY  and  the  defendant  Hugh  Wright, 
for  the  accommodation  of  the  said  Donald  McPherson,  then  en- 
dorsed the  same  to  the  plaintiff,  with  intent  thereby  of  beconung 
surety  and  endorser  to  the  plaintiff  of  the  eeid  note ;  and  the  said 
defendant  Donald  McPheraon,  after  the  said  endorsement  by  the 
defendant,  to  wit,  on  the  day  and  year  aforesaid,  in  farther  per- 
formance of  the  agreement  deliTered  to  the  plaintiff  the  said  note 
80  endorsed  by  the  defendant  Hugh  Wright,  and  the  plaintiff  gave 
to  the  defendant  Donald  McPherson  the  said  $1 0&  and  time  for 
the  payment  thereof  until  the  said  note  becajne  due ;  and  the 
plaintiff  further  said,  that  no  part  of  the  said  money  h^  beenpai4 
to  the  pluntiff. 

The  defendant  demurred  to  this  replication ;  and  judgment  hav^ 
ing  been  given  against  him  in  the  court  below,  appealed. 

J2.  A,  ffarrUon^  for  the  appellant    iSM<2,  Q.  €.,  oontrn. 

WUder*  V.  SUvmi,  1^  M.  &  W.  208  (  WiUianu  w.  Clarke,  16  M. 
&  W.  836 ;  Moriit  v.  WaUUr,  16  Q,  B,  59i;  Feck  t.  Phippon,  8 
IT.  Q.  E.  78  Fatter,  et  at  y.  FaretMll,  18  U.  C.  R.  449 ;  Moffui  y. 
iKeee,  15  U.  C.  B.  527  ;  MeMurray  v.  Talbot,  5.  U.C.C.  P.  U7,  vane 
referred  to. 

BoBixaox,  C  Ji.,  delivered  the  jnd|pnent  of  th^  cowl 

This  replication  is  good,  under  U^e  authority  of  the  cns^of  ITti- 
dgrt  T.  Sievene  (15  M.  &  W.  208),  and  the  other  oases  eiled  in  the 
in  the  judgment  in  thia  court  In  FoHer  t,  Fa^emeU  (18  U.  C.  P.  449) 

Appeal  di 


O'Bbim  y.  Fio«t 

imf^^iyaudandjttihin  iff  eomgi^krmlion  pUmded 
Ou  litter  otdjif  aad  mi  oovsr^y  tfu  vfholt  dBmand^PleatUnff. 


nf 


Tottaeelionen  k«o  irtwnhiwii  j  aotf  dcftadimt  pleaded  tlfet  thay  wweglvOTi  Ibr 
tb9  MsigQoieot  U>  him  of  tb«  plaii&airi  right  to  two  loU  of  Grown  Lapd,  of 
which  thd  pUlotiff  UImIj  and  fraitdeotly  represented  that  he  wa^Iocatae;  that 
the  plaftatltr  had  no  eUlm  to  said  land,  and  tha  notes  were  obtained  from  defttn- 
dant  bj  fraad. 

l7eU,  that  on  i^hewlnfr  the  platatlff '•  title  to  on  of  the  lota  to  hare  been  bad,  with- 
ont  proving  fraad,  the  defendant  was  enMtled  to  succeed  aa  tothat  part  of  the 
elatan  fcr  which  tho  oonalderatton  had  fiiiled. 

Soeh  a>dafcffw,  however,  ibontd  pcoparly  be  pleaded  Qolj  to  that  pari  of  tha  de- 
mand covered  bj  11 

AmAL  from  the  county  court  of  the  County  of  Brant  This 
was  an  aetion  upon  two  promissory  netes,  for  £25  and  $1 19  res- 
peotiYely,  nade  by  defendant,  payable  to  the  plaintiff. 

P^.— That  before  and  at  the  time  of  the  making  of  the  two 
sereral  promissory  notes  in  the  declaration  mentioned,  the  plain- 
tiff frandently  and  falsely  represented  and  pretended,  to  the  defen- 
dant that  he  bad  a  good  and  legal  claim  to  certain  lands,  namely, 
lota  number  eloYen  in  eoncession  C,  and  thirty-four  in  coneession 
A.,  in  the  township  Howiok,  in  the  County  of  Huron,  the  same 
being  Crown  Lands,  by  rirtue  of  hie  haYing  located  the  same,  and 
paid  thereon  the  first  instalment,  and  thereby  securing  to  himseilf 
and  his  aeaigns  the  right  to  complete  the  payment  of  the  residue 
of  the  purchase  money  thereof,  and  sue  out  a  patent  therefor,  and 
thereby,  niid  by  meana  of  euoh  ftmudnlent  and  false  represent*- 


Uons,  induoed  the  defendant  to  purohaae  from  the  plaintiff  hiseaU 
pretended  right  to  and  right  of  pnrohase  of  the  aakl  lands ;  and 
the  defendant  did  then  purchase  and  take  an  assiffument  from  the 
plwntiff  of  the  said  tends,  at  and  for  the  uax  of  £75,  and  to  seeure 
the  payment  thereof,  did  make  and  deliYer  to  the  plaintaf  hie,  the 
defendants  three  aoYeral  promissory  notes,  eaoh  for  the  sum  of  £26, 
to  fall  due  and  become  payable  respectiYely  at  six  months,  one 
year,  and  two  years  after  date,  with  interest;  and  the  defendant 
further  saith,  that  the  said  projnissory  notes,  as  in  the  declaration 
mentioned,  are  parcel  of  the  same  identical  notes  so  made  and  de* 
liYored  as  aforesaid,  and  in  this  plea  secondly  and  lastly  mention^ 
ed ;  and  the  defendant  further  saith,  that  at  the  time  of  the  said 
purchase,  and  the  making  and  dellYery  of  the  said  notes,  of  which 
the  said  notes  in  tho  declaration  mentioned  are  parcel,  the  pluntiff 
bad  not  secured  a  legal  claim  to  the  said  two  two  lots,  nor  had  he 
or  his  assigns  a  right  to  complete  the  purchase  thereof,  and  sue 
out  a  patent  therefor,  of  all  which  said  scYeral  promisee  the  plain- 
tiff had  notice ;  and  the  defendant  in  fact  says  that  the  said  prom- 
issory notes  in  the  declaration  mentioned  were  obtained  and  pro- 
cured by  the  plaintiff  and  others  in  eollusion  with  him,  by  fraud, 
coYin,  and  misrepresentation. 

On  this  plea  the  plaintiff  took  issue. 

At  the  trial  the  plaintiff  wee  proved  to  haYe  sold  to  the  defen* 
dants  two  rights  to  separate  parcels  of  Grown  land,  which  he  re- 
presented himself  to  haYe  aequired  by  purehaaew  Saeh  wee  valued 
in  the  tranaaction  between  them  at  $150,  and  three  notes  were 
given  for  the  money.  One  of  these  for  9100  had  been  paid,  but 
after  that  it  came  to  the  defendenl'e  knowledge  that  the  plaintiff's 
right  to  one  of  the  lots  would  not  and  could  not  be  recognised  by 
the  gOYornment,  beoanee  that  let  had  been  aobl  to  ano&er  party 
by  the  goYornment,  before  the  egent  lor  tiiie.Oommisaaoner  of 
Crown  Lande  issued  the  ticket  under  whi<di  the  plaintiff  daimed, 
and  there  was  some  eridenoe  to  ahew  that  the  plaintiff  knew  that 
to  be  so  before  he  sold  to  the  defondant  Of  that  lot  the  firet  pur* 
;  ehaser  alluded  to  had  been  many  years  in  poaseeoioa.  The  defsn- 
dant  had  neither  had  posaeaaion  nor  reoeived  any  beneftl  whatOYer 
from  his  purchase  of  that  lot 

The  learned  jndga  obacged  the  jnqr  that  if  they^  thought  the 
fraud  waa  iH>t  proved,  of  whlob  the  evidenea  was  but  alight*  it  waa 
still  oompeteajt  tor  them  te  enquire  into  the  qu#atton  aa  to.  the  par* 
tial  Cailuze  of  oonsideratien*  uid  i|  it  sKlfftad;  to  deduet  tbeA  attomt 
from  tho  plvntiff'e  elaiBt. 

The  jury  rcokooiag  the  ^lOOalveadj  pidd,  gave  their  vvrdiet  Ur 
the  balanoe  between  that  mun  aad  the  pnvohase  moa^  of  the  one. 
lot  to  which  the  plaintiff  appeared  to  have  a  rights  wUoh  he  had 
assigned  to  the  defendant,  whloht  inolitding  intereet;  amounted  to 
£14  15s.,  and  rejected  the  plaintiff's  claim  for  so  muoh  of  the  two 
notes  sued  upon  as  represented  the  price  paid  or  to  be  paid  for  the 
.  other  parcel  of  land. 

The  charge  was  objected  to,  and  a  rule  mn  having  been  obtuned 
for  a  new  trial,  on  the  ground  of  misdirection,  was  discharged  ; 
whereupon  the  plaintiff  appealed. 

M.  C.  Cameron,  for  the  appeal,  cited  Coulter  v.  Lee,  5,  U.  C. 
C.  P.  201 :  ffaigh  Y.  Brooke,  10  A.  &  E.  320  ;  Lundy  v.  Carr,  7, 
U.  C.  C.  P.  871. 

B.  B.  Wood,  contra,  cited  Fortman  v.  Wright,  11  C.  B.  481 ; 
Chitty  on  Bills,  10th  Ed.  47,  49,  884. 

RoBiMsoif,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  that  waa  given  appears  from  the  evidence  to  be  in 
every  respect  just,  but  legal  objections  have  been  taken  by  the 
plaintiff  to  the  learned  judge's  ruling,  and  if  we  saw  that  they  were 
well  founded  we  should  have  to  give  way  to  them,  though  they  are 
not  reasonable  ol^ections.  We  think  however,  that  the  judge  took 
a  sound  view  of  the  law.  The  oase  of  Forman  v.  Wright  (11  C.  B. 
481)  fully  supports  tbe  principle  that,  although  a  defence  of  thia 
nature  may  be  set  forth  in  a  plea  which  charges  fraud  as  well  as 
want  of  consideration,  the  allegation  of  fraud  is  not  necessary  to 
be  established  if  want  of  oonsiaeration  is  clearly  made  out ;  it  will 
be  enough  if  the  defendant  proves  so  much  of  his  plea  as  estab- 
lishes a  legal  defence,  and  what  need  not  have  been  inserted  may 
be  rejected. 

Here  there  was  not  a  total  want  of  consideration  as  to  the  whole 

amount  of  the  notes,  bat  a  total  want  of  consideration  for  a  certain 

I  part  of  the  amount  covered  by  the  notes :  that  is,  for  the  price  of 
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of  one  of  the  lots  ralaed  at  $160,  and  when  the  objection  goes  to 
a  preeise  part  of  the  consideration,  as  in  this  case,  so  mach  of  the 
demand  may  be  met  by  such  a  plea.  The  plea  ironld  have  been 
better  pleaded,  we  think,  to  so  mach  of  the  demand  only  as  the 
defence  applied  to,  but  the  learned  judge  considered  that  it  would 
be  idle  to  grant  a  new  trial  on  that  ground,  as  in  furtherance  of 
justice  the  defendant  would  be  allowed  to  amend  his  plea. 
We  think  tiie  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


COMMON  LAW  CHAMBERS. 


Chisholm  t»  Qoodman. 

SedtuHon'^lhaih  of  Ptaintif-'R^fklo/  lYnmaH  SqpreMeaittHre  to  oontmue  Action. 

Where  the  plaintiff,  a  widow,  broagbt  an  action  for  the  alleged  eedacUon  of  her 
daughter,  and  reeovered  a  TenUet  for  $2,000,  but  upon  the  applicatkm  of  defen- 
dant that  Terdict  waa  aetaaide  upon  payment  of  eoati^  and  plaintiff  •abla4aett^ 
ly  died  before  the  eoata  were  paid,  a  snounona  waa  made  abadute  to  enter  a 
vuggeetlon  of  the  death  of  the  plaintiff,  and  to  proceed  with  tlie  action  in  the 
name  of  the  personal  lepreaeatatlve. 

(Mareh  6, 1860.) 

This  was  an  action  brought  by  a  mother  for  the  alleged  seduction 
of  her  daughter.  It  was  commenced  on  the  22d  day  of  January ,  1 869. 
The  plaintiff  declared  on  the  14th  day  of  February  following. 

Issue  was  found  on  22d  of  same  month.  The  action  was  tried 
at  the  last  Spring  Assises  held  at  Niagara,  when  the  plaintiff 
recoTcred  a  Tcrdiot  for  £500. 

The  defendant  applied  for  a  new  trial,  and  the  Rule  was  made 
absolute  in  Trinity  Term  last  upon  payment  of  costs.  The  plain- 
tiff died  on  the  24th  day  of  October  last  She  died  intestate,  and 
in  February  letters  of  administration  of  her  goods  and  chattels 
were  granted  to  William  Wilson  Ball  by  the  Surrogate  Court  of 
the  County  of  Halton,  and  he  thereby  became  the  legal  represen- 
tative of  the  plaintiff. 

At  the  time  of  the  alleged  seduction  the  plaintiff,  the  mother  of 
the  girl  seduoed  was  aliTe^  but  the  daughter  then  lived  with  her 
uncle  at  the  Town  of  St.  Catherines. 

The  administrator  obtained  a  summons  calling  upon  the  defend- 
ant to  show  cause  why  he  should  not  be  allowed  to  enter  a  sug- 
gestion of  the  death  of  Ihe  plaintiff,  and  that  he  was  the  legal 
representatiTO  of  the  plaintiff  deceased,  and  why  the  action  should 
not  thereupon  proceed  in  the  name  of  the  said  administrator. 

It  was  said  in  the  course  of  the  argument,  that  at  the  time  of 
the  death  of  the  plaintiff  the  eosts  of  obtaining  the  Kale  absolute 
for  a  new  trial  iiad  not  been  paid. 

Anderson  showed  cause.  He  contended  that  the  cause  of  action 
did  not  surrive,  and  that  upon  the  death  of  the  plaintiff  the  action 
abated.  He  referred  to  Consol.  Stat  U.  C.  cap.  22,  s.  183  and 
189,  p.  212^  218,  and  to  Broom's  Legal  Maxims,  Actio  j>ersonaUs 
fHorihfr  eum  pertona,  p.  702. 

Harruon  contra  argued.  1 .  That  this  action  is  not  an  action  for 
libel,  slander,  assault,  or  other  injury  to  a  man's  person,  feelings, 
or  repatatioUf  but  an  action  for  seduction,  the  gist  of  which  is  loss 
of  services  including  cost  of  medical  attendance,  &c.,  resulting 
in  a  loss  to  the  personal  estate  of  deceased,  which  was  thereby 
diminished.  2.  That  before  plaintiff's  death  there  having  been  a 
verdict  for  £500  la  her  favor,  if  that  verdict  had  not  been  moved 
against  the  proceeds  would  have  gone  to  increase  the  personal 
estate.  8.  That  the  verdict  having  been  set  aside  conditionally, 
that  is,  upon  payment  of  costs,  which  costs  were  not  paid  at  the 
time  of  the  plaintiff's  death,  the  verdict  was  then  as  if  it  had  not 
been  moved  against.  5.  That  the  mother,  though  now  dead,  having 
been  resident  in  Upper  Canada  at  the  time  of  the  birth  of  the 
child,  the  uncle  or  other  person  who  by  reason  of  the  relation  of 
master  would  at  common  Law  have  been  entitled  to  maintain  the 
action,  could  not  by  the  express  langusge  of  Consol.  Stat  U.  C, 
cap.  77,  s.  8,  p.  804,  do  so.  5.  That  unless  leave  were  given  to 
enter  the  snggestion  there  would  not  be  any  remedy  for  a  gross 
wrong.     He  referred  to  Com.  Dig.  Administrator  B.  18. 

MoLiAK,  J. — Having  taken  time  to  consider  the  application  and 
having  consulted  some  of  his  brother  Judges,  including  the  Chief 
Justice  of  Upper  Canada,  on  a  subsequent  day  made  the  summons 
absolute. 


UpTHianovi  V.  Wibtbes. 

Inuhent  deMor^-TFUl-Zy  attowamx—SBduetitm^Clmsai.  Slat.  ZT.  C  e.  20,  «*.  2  A  H. 

A  priaoner  In  execution  for  aedaetion  is  not  entitled  to  weekly  allowuioe,  or  at 
•U  ewiti  not  entitled  to  be  diacharged  from  enitody  tat  non-paymeat  of  it 

(Ohambera,  January,  1860.) 

This  was  a  summons  for  defendant's  discharge,  and  granted  upon 
the  ordinary  application,  for  non-payment  of  the  weekly  allow- 
ance ;  but  on  hearing  the  parties,  it  was  admitted  that  defendant 
was  in  custody  in  execution,  on  a  judgment  recovered  for  sedue- 
tion,  and  that  this  fact  was  to  be  taken  into  account 

It  was  also  agreed  that  the  judge  should  treat  the  case  as  if  a 
summons  were  before  him  served  by  plaintiff  for  defendant's 
recommittal  to  custody,  under  the  llth  section  of  the  Consolidated 
Statutes,  cap.  26,  **The  Insolvent  Debtors  Act" 

Carrol  for  plaintiff. 

John  Mclfab  for  defendant. 

Bbapbil,  C.  J. — I  presume  this  act  must  now  be  construed  as 
one  general  declaratory  enactment  of  the  statute  law  respecting 
the  relief  of  insolvent  debtors,  though  it  consolidates  the  provi- 
sions previously  existing  in  entirely  independent  statutes.  It  is 
one  act,  to  be  expounded  altogether. 

The  question  seems  to  be,  is  the  fact  that  the  jn(!gment  was  for 
seduction,  sufficient  cause  against  the  defendant's  discharge?  {vid^ 
ss.  2  ft  11,  and  caps.  18  ft  80)  or,  in  other  words,  is  a  prisoner  In 
exeeution  for  any  of  the  causes  mentioned  in  sec.  11,  entitied  to 
the  weekly  allowance  ?  If  he  is,  then  can  such  a  oonstmetion  be 
placed  on  tiie  eleventh  and  second  sections  together,  as  to  authorise, 
on  a  proper  application,  the  suspension  of  a  weekly  allowance  for 
a  period  not  exceeding  twelve  oidendar  months  7  The  enactments 
are  apparentiv  somewhat  oonllieting.  The  law  puts  the  applica- 
tion for  weekly  allowance,  and  for  discharge  from  custody,  in 
some  respeets  on  the  same  footing. 

As  to  not  being  worth  £5  (though  there  are  exceptions  in  the 
latter  case  not  existing  in  the  former),  and  as  to  answering  inter- 
rogatories, the  principle  seems  the  same.  Inability  to  pay  £e  debt, 
and  an.  absence  of  sll  resonroes  excepting  a  trifling  amount,  in 
short,  indigence  or  insolvency,  seem  the  foundation  of  either  relief. 
One  entitles  the  ereditor  to  detain  his  debtor  in  custody  by  paying 
the  weekly  allowance;  tiie  other  entities  the  debtor  to  his  dis- 
charge, subject  to  the  power  of  the  court  or  a  judge  to  order  the 
applicant  to  be  **  recommitted,"  under  certidn  circumstances. 
The  term  r^-commltted  is  not,  perhaps,  the  most  precise,  when 
the  debtor  is  already  in  close  custody ;  it  may,  I  apprehend,  be 
oonstnied  *' further"  committed,  i.  e.,  not  on  ea.  m.  merely,  but 
on  a  rule  of  oourt  or  judge's  order  for  a  fixed  time,  at  the  end  of 
whioh  the  debtor  will  be  as  of  right  disoharged. 

I  feel  it  dif&cult  to  hold  that  a  debtor  in  exeeution,  committed  by 
such  a  rule  or  order,  which  could  only  be  made  where,  in  the 
opinion  of  the  Legislature,  imprisonment  should  be  inflicted  by 
way  of  punishment,  can  be  entitled  to  call  on  the  plaintiff  to  main- 
tain him.  It  appears  repugnant  to  the  spirit  of  sec.  11,  to  treat 
such  a  debtor  as  within  the  benerolent  eontemplation  of  the  enact- 
ment which  provides  a  weekly  allowance  for  an  unfortunate  debtor. 
On  the  other  hand,  it  may  be  urged  that  it  could  not  be  intended 
that  a  qiKui  criminal  should  be  starved,  and  that  a  debtor  coming 
within  the  plain  meaning  of  the  eleventh  section,  who  perhaps 
could  not  legally  claim  the  gaol  allowance  of  food,  as  a  person  com- 
mitted for  orime,  should  be  left  to  the  humanity  of  the  gaoler  or 
of  the  charitable  fbr  his  subsistence. 

Between  these  difliculties,  I  think  that  I  shall  be  acting  more 
in  the  spirit  of  the  act  in  holding  that  the  gaoler  would  extend  to 
him  the  same  allowance  as  is  afforded  to  criminals,  than  to  say 
that  he  shall  escape  the  consequences  of  fraud  or  vice,  or  to  inflict 
a  further  loss  on  the  plaintiff,  whom  he  has  definuded  or  even 
more  deeply  injured. 

In  the  present  case,  the  defendant  has  Ariends,  who  are  able  to 
assist  him  to  some  extent,  sufficient  to  keep  him  from  suffering, 
and  I  do  not  fear  any  danger  of  his  being  left  to  starve.  I  shall 
venture  to  act  qpon  the  opinion  which  I  have  formed  of  the  act, 
and  to  hold  that  the  fact  that  the  defendant  is  in  execution  in  an 
action  for  seduction,  is  sufficient  cause  for  his  not  being  disoharged 
for  non-payment  of  the  weekly  allowance ;  and,  actii^;  on  the  con- 
sent of  the  parties,  as  if  a  oross-applioation  for  his  recommittal 
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were  before  me,  I  will  make  an  order  that  he  be  recommitted  to 
elose  custody  for  six  calendar  months,  to  be  computed  fh)m  the 
daj  on  whieh  he  was  first  committed  on  the  ea.  ta.,  either  party  to 
be  at  liberty  to  apply  to  the  fnll  court. 

Thi  Quebn,  ox  thi  rklatior  or  Cottplano  v,  Wibstsr — Day, 

RiTUBNIKO  OrriCBR. 


XUeUatt—BquaUtg  <if  Vdu^QuUng  vote  ^f  i2e<Mni^  OJloer— TPAcn 

It  ii  the  duty  of  the  Retnming  Officer,  at  the  close  of  the  eleetton,  to  declare 
publicly  the  Caadidate  otandlng  highort  oa  the  roll,  to  be  doljr  elected. 

If  then  bean  equalicj  of  TOtaa^  the  Beturnius  (MBoer  ought  thece  and  Ch«a  to 
give  hlP  caating  Tote. 

Where  a  Retnrolng  OfBoer,  in  Ignorance  of  his  duty  on  the  second  day  of  the 
election  closed  of  the  poll,  and  on  a  sobeequent  day,  gaim  his  casting  vote  in 
fiiTorofone  of  the  Oandldates,  tfaeeleetion  was  held  to  be  Toid;  but  as  the 
Betorning  OAeer  spp«ared  to  have  acted  in  good  Ikith,  and  without  any  otU 
intent,  noets  were  not  given  against  him. 

km  to  the  person  against  whose  election  eomplaint  was  mads,  be  having  duly  dis- 
claimed, and  not  in  any  manner  taken  his  ssat,  oosts  were  not  imposed  upon 
him* 

(February,  1800.) 

The  election  for  Ward  No.  1,  of  the  Township  of  Nottawasaga, 
was  held  on  Monday  and  Tuesday,  2nd  and  3rd  January,  1860. 
Co  upland  and  Webster  were  candidates.  On  the  second  day 
one  Kelly,  a  freeholder  of  the  Ward,  and  duly  entered  on  the 
roll,  but  a  non-resident  tendered  his  Tote  for  Coupland :  Webster 
objected  to  him  as  non-resident  It  was  replied  that  on  the  pre- 
ceding day  one  Wilson  had  Totcd  for  Webster,  although  admitted 
by  all  to  be  a  non-resident.  After  some  discussion,  it  was  agreed 
by  all  parties  that  the  Returning  Officer  should  strike  out  the  name 
of  Wilson,  and  also  reject  Kelly.    This  was  accordingly  done. 

At  the  close  of  the  poll  on  Tuesday,  the  Returning  Officer  added 
up  the  Totes,  and  announced  that  there  were  60  votes  for  Webster, 
and  61  for  Coupland,  but  he  reserred  Lis  decision  to  enable  him 
to  get  legal  advice  as  to  the  TOte  of  one  Taylor,  who  voted  for 
Coupland — Wilson's  vote  was  not  counted. 

It  appeared  that  on  the  Thursday  following,  the  Returning 
Officer  proceeded  to  Collingwood,  and  took  advice,  and  being  in- 
formed that  he  had  wrongftilly  struck  out  Wilson's  name,  there- 
upon restored  it,  and  thereby  made  the  votes  eren,  gave  his  own 
castiog  rote  for  Websteri  and  returned  him  as  elected,  and  sent 
the  Poll  Book  and  Return  to  the  Township  Clerk. 

Next  morning  he  called  together  some  electors  at  the  polling 
plaoe,  and  informed  them  that  he  had  made  a  mistake,  and  of  bis 
haviog  corrected  it  and  voted  for  Webster,  and  that  the  latter  was 
duly  dected. 

Coupland  applied  for  the  seat.  Webster,  on  being  served  with 
the  Quo  Warranto  summons,  disclaimed  in  proper  form. 

On  the  argument  no  question  was  raised  against  the  right  of 
non-resident  freeholders  to  rote. 

McCarthy  for  relator :  MeMkhael  for  Returning  Officer. 

Haoa&tt,  J. — ^In  my  opinion,  the  Statute  clearly  requires  the 
Returning  Officer,  at  the  close  of  the  poll,  to  declare  publicly  the 
oandidate  standing  highest  on  the  Roll  to  be  duly  elected,  and  if 
there  then  be  an  equality  of  votes,  to  give  a  casting  vote.  Consol. 
Stats.,  U.  C,  page  646. 

All  this,  I  think,  should  be  done  publicly  at  the  dose  of  the  poll. 

Such  a  course  as  the  Returning  Officer  has  thought  proper  to 
adopt  in  the  present  ease,  might  lead  to  the«very  gravest  abuses, 
destroy  all  confidence  in  the  fairness  and  purity  of  elections,  and 
cannot,  in  my  judgment,  be  supported. 

I  had  some  doubts  whether  Coupland  should  have  the  seat,  or  a 
new  eleotion  be  ordered.  Had  both  Wilson  and  Kelly's  votes  been 
eouttted,  (nothing  tamed  on  Taylor's.)  Coupland  would  have  had 
A  majority  of  one.  A9  the  Returning  Officer  chose  to  add  up  the 
▼otes  on  the  second  day,  omitting  the  erased  vote  of  Wilson,  Coup- 
land  also  had  a  majority.  I  do  not  see  how  it  can  be  permitted 
that  Coupland  should  be  placed  in  the  position  of  having  Kelly's 
vote  rejected  on  account  of  a  compromise,  allowing  him,  as  it 
were,  *•  to  pair  off"  with  Wilson,  and  after  all  was  over,  then  an 
Apparent  equality  should  be  created  by  reinsta^g  Wilson  on  the 
poll,  and  still  leaving  Kelly  rejected. 

Webster  disclaims,  and  therefore  his  interest  is  at  an  end. 

It  is  clear  that  Kelly  tendered  his  vote  distinctly  for  Coupland, 
and  that  he  was  open  to  no  objection  except  that  urged  against 
Wiltoo,  vis.,  non-resident. 


I  think,  therefore,  that  I  can  only  do  substantial  justiee  by 
awarding  the  seat  to  Coupland,  as  the  ohoice  of  the  minority. 
The  law,  I  consider,  permits  me  to  add  Kelly's  name  in  such  a 
case  as  this,  and  the  evidence  of  his  vote  being  tendered  for  Coup- 
land,  is  unequivocal. 

As  for  oosts,  I  cannot  see  any  reason  for  awarding  them  againat 
Webster.  He  appears  to  be  free  from  any  imputation  of  blame, 
and  the  mere  fact  of  his  being  a  oandidate,  (as  he  clearly  was,) 
and  disclaiming  as  soon  as  he  heard  of  the  legal  objeetion  to  his 
return,  and  without  taking  his  seat,  ought  not,  I  think,  to  subject 
him  to  costs. 

As  to  the  Returning  Officer  I  have  had  much  doubt.  I  think 
his  conduct  was  clearly  illegal,  but  that  it  was  done  all  in  good 
faith,  and  without  any  evil  intent. 

It  appears  that  he  was  not  the  regular  Returning  Officer :  that 
he  was  chosen  by  the  electors,  and  after  much  objection  acted,  ts 
he  says,  under  the  belief  that  by  refusing  he  would  incur  a 
penalty. 

I  have  come  to  the  conclusion  that  his  error  arose  altogether 
from  ignorance  of  the  duties  of  such  a  position,  and  that  his  hav- 
ing to  pay  his  own  oosts  of  defence  here,  will  be  a  sufficient  pun- 
ishment. 

Brown  and  Beown  y.  Stevkss. 

Co.  Sou-^Baa—Render^AMaM  Oa.  aa.-^Settinff  atUe, 

Ifa  plaintiff  Issue  a  Cb.  ft.  upon  whieh  a  dofendant  is  arresUd  and  gives  bait  to 
the  court,  plaintiff  canQot  in  the  same  suit  issue  an  alias  Cb.  Si.  and  cause 
defendant  to  be  anested  a  seoond  time  on  the  same  Judgnumt. 

But, where  defendant  hauA  endeavoured  after  tlie  arrest  under  the  Ch.  Sti,  by  a  con- 
trivanee  to  effect  an  escape  so  as  to  relieve  hl<«  bail  of  the  debt,  and  charge  the 
dieriff  thexewfilu  the  ooorfc  refused  to  set  aside  hta  arrest  under  an  alias  Oi.  Sa. 

StmUe:  before  the  issue  of  an  alias  under  such  fdrcamstanoes^  the  orisin*!  wrtt 
should  be  returned  and  filed. 

(llth  November,  1859.) 

This  was  a  summons  calling  upon  the  plaintiff  to  shew  cause 
why  the  alias  Ca.  Sa.  issued  in  this  cause  and  the  arrest  made 
under  it,  and  all  subsequent  proceedings  thereon,  should  not  be 
set  aside  for  irregularity  with  costs. 

1.  Because  defendant  was  arrevted  on  the  original  writ  of  Ca, 
Sa,  and  gave  bul  to  the  Sheriff  of  Hastings  for  the  Umlts^ 

2.  Tliat  he  had  duly  observed  the  conditions  of  the  recegniiaaoe 
and  was  still  entitled  to  be  on  the  limits  by  virtue  of  the  first  arrest 
and  his  reoogniaanoe. 

8.  That  the  arrest  under  the  alias  writ  was  a  second  arrest  of 
defendant  for  the  same  cause  of  action  under  the  same  judgment, 
while  the  first  arrest  was  in  full  force  and  effect. 

4.  That  when  the  alias  Ca,  Sa,  issued  the  first  writ  had  not 
been  filed  or  returned  to  the  Deputy  Clerk  of  the  Crown,  from 
whose  office  both  writs  were  issued. 

6.  That  the  Sheriff  having  arrested  defendant  under  the  first 
writ  and  returned  thereon,  &at  he  had  so  arrested  him  the  plain- 
tiffs could  not  legally  issue  an  alias  Ca,  Sa  ,  and  have  defendant 
arrested  thereon. 

6.  That  the  second  arrest  was  made  without  the  approbation  or 
knowledge  of  plaintiff. 

The  Judgment  roll  was  produced,  and  it  contained  an  award  of 
the  first  Ca.  Sa.,  and  the  Sheriff's  return,  that  he  had  taken  the 
defendant  thereon,  and  admitted  him  to  the  limits. 

The  first  Ca.  Sa.  issued  26th  April,  1855,  indorsed  for 
£223  16s.  2d.,  with  interest,  &o.,  on  which  the  Sheriff  returned, 
that  he  had  arrested  the  defendant^  and  admitted  him  to  the  limita. 
Ira  Shibly  and  John  Beynolds,  being  his  balL  The  arrest  was 
made  1st  May,  1855. 

On  16th  October,  1867,  an  alias  Ca,  Sa,  issued,  on  which  the 
Sheriff  on  the  24th  October,  arrested  the  defendant,  and  had  him 
in  close  custody  at  the  Ume  of  the  application. 

The  original  Ca.  Sa,  was  not  filed  when  the  alias  was  issued — 
nor  was  it  at  the  time  of  this  npplication,  filed  in  the  office. 

The  defendant  swore  he  had  never  left  the  limits,  nor  in  any  way 
committed  a  breach  of  the  recognizance. 

In  February,  1857,  Reynolds,  one  of  his  bail,  died,  leaving  a 
will  and  a  large  estate  above  his  debts;  But  Shibly  the  other 
bail,  on  15th  June,  1857,  in  company  with  the  plaintiff,  James 
Brown,  who  survived  the  other  plunUff,  met  the  Sheriff  and  his 
Deputy,  while  in  a  public  street  of  Belleville  within  the  goal  limit«. 
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•ad  took  steps  to  sorreiider  dofoidMit  to  the  Deputy  Shoriff,  aod 
did  SAj  to  bim  or  the  Sheriff,  that  ho  surrendered  him  to  their 
onstodj.  That  immediatelj  sflerwarda,  he  witlidrew  the  attempted 
snrrender  of  him,  and  gave  to  the  Sheriff  a  writing,  stating  that 
he  withdrew  it  and  would  still  hold  himself  liable  for  bail ;  where* 
upon  the  Shariff  and  bis  Deputy  at  onoe  Tolantariljr  allowed  de- 
fendant to  go  omt  of  their  custody,  and  have  the  benefit  of  the 
gaol  limits  as  before,  until  he  was  arrested  under  the  alias  writ. 

Since  the  said  in  part  smrrender  by  Shibly,  tha  plaintiff  vol- 
untarily allowed  defendant  to  be  at  large  on  the  limits,  until  the 
last  arrest,  but  he  has  never  since  his  first  arrest  been  off  the 
limits. 

Shibly,  hia  bail,  was  said  to  be  worth  X6,000,  and  perfootly 
responsible. 

On  the  plsintiff's  side  affldavits  were  filed  by  James  Brown,  the 
surriving  plaintiff,  that  after  the  defendant  was  admitted  to  the 
limits  on  the  first  arrest,  he  was  informed  end  believed  that  Shibly, 
one  of  the  bail,  borrendered  the  defendant  to  the  Sheriff,  who 
thereupon  voluntarily  or  negligently  permitted  him  to  go  at  large, 
without  plaintiff's  consent  That  on  several  occasions  before,  de- 
fendant was  committed  to  gaol  after  his  second  arreet,  and  after 
he  was  surrendered  by  Shibly,  he  told  deponent  repeatedly  that 
he  had  been  surrendered  by  his  bail,  and  that  he  had  taken  legal 
advice,  and  was  told  that  in  law  he  was  not  in  custody  in  this 
cause ;  but  the  Sheriff  had  allowed  him  to  go  at  large  voluntifrily, 
after  he  had  been  surrendered  by  his  bail,  and  that  he  would 
swear  to  this. 

Brown  also  swore  that  he  believed  defendant  had  the  means  of 
satisfying  the  plaintiff. 

Ira  Shibly,  one  of  the  bail,  swore  that  in  July,  1867,  after 
Reynold's  death,  being  desirous  to  be  released  from  his  bail  bond, 
he  rendered  defendant  to  the  Sheriff,  and  demanded  to  be  released, 
and  that  immediately  on  doing  so,  he  was  informed  that  he  was 
discharged  from  his  liability.  That  two  or  three  hours  afterwards, 
at  defendant's  request,  he  again  expressed  his  willingness  to  the 
defendant  himself,  to  renew  his  bail,  as  defendant  engaged  to  put 
in  new  ball  within  three  months.  But  that  the  Sheriff,  after  the 
render  of  defendant,  and  during  deponent's  negotiation  with  defen- 
dant, permitted  him  to  be  at  luge  at  the  solicitation  of  the  defen- 
dant, and  at  his  (Shibly 's)  request.  That  on  several  occasions 
after  such  render,  the  defendant  told  him  that  the  sheriff  had  no 
right  to  give  him  license  to  be  at  large.  That  the  Sheriff  must 
pay  the  debt,  and  that  he  (Shibly)  waa  free  of  liability,  that  as 
the  Sheriff  had  not  put  him  in  gaol  when  he  was  rendered,  he  was 
a  free  man.  That  the  deponent  told  the  defendant  that  if  the 
Sheriff  had  done  wrong,  it  was  done  innocently  and  at  their  uni- 
ted request,  and  that  it  was  wrong  that  the  sheriff  should  be  made 
to  pay  the  dobL 

The  deputy  sheriff  swore  that  after  the  death  of  Rpynolds,  vis., 
on  the  24th  October  last,  he  notified  the  defendant  that  he  had 
reason  to  believe  that  Shibly  had  become  insufficient  to  pay  the 
amount  sworn  to,  stating  his  grounds  for  that  belief,  and  also  for 
apprehending  that  Shibly  was  about  to  leave  the  country,  and 
offered  to  take  some  other  responsible  person.  That  the  defendant 
at  onoe  said  he  would  get  no  more  bail ;  that  he  was  adviKed  he 
was  free  ftom  the  debt,  and  he  intended  to  remain  so ;  that  Shibly 
had  rendered  him  to  the  sheriff,  and  he  had  been  allowed  to  go  at 
large,  which  released  him  and  his  bail.  That  the  deputy  therefore 
arrested  the  defendant  (having,  it  is  supposed,  tiie  alias  writ  then 
with  him),  and  brought  him  to  the  court  house ;  and  while  there, 
and  before  he  was  put  in  gaol,  the  deponent  repeatedly  offered  to 
send  for  any  person  whom  he  would  receive  as  bail,  but  he  insisted 
on  being  locked  up.  That  on  the  24th  October  last,  when  he  spoke 
to  the  defendant,  as  stated  above,  Shibly,  being  present  at  the  door 
of  the  court-house,  gave  deponent  distinct  notice  that  he  surren- 
dered the  defendant  to  him,  and  that  he  would  insist  that  he  was 
discharged,  and  demanded  his  bond  back. 

William  R.  Ponton  swore  that  the  defendant  had  repeatedly 
stated  to  him,  within  the  month  of  October,  that  the  snrrender 
made  by  Shibly  in  June  (or  July)  last,  and  the  act  of  the  sheriff 
in  allowing  him  afterwards  to  go  at  large,  bad  freed  him  from  the 
debt,  and  that  he  would  do  nothing  to  lUter  his  position.  That  be 
distinctly  said  he  had  been  surrendered  to  the  sheriff,  and  would 


swear  to  it ;  and  that  the  sheriff  had  voliutariiy  allowed  hioa  to  ge 
at  laige  after  hia  surrender. 

The  objection  was  taken,  that  the  alias  fL  /s.  eeuM  net  legally 
issue,  att  it  did,  fhim  the  deputy's  office  in  Hastings,  beeause  aU 
papers  had  been  before  transmitted  to  tha  principal  office,  and  was 
abandoned  on  the  argument,  the  plaintiff  being  allowed  1^  etatale 
to  take  out  executions  from  the  deputy's  office  under  such  cireum- 
stances. 

The  other  objection — that  the  alias  writ  of  ca.  ta.  was  taken  out 
without  the  consent  or  knowledge  of  the  surviving  plainttff-^was 
denied  on  oath  by  the  plaintiff^  and  of  oourse  failed. 

The  omission  to  file  the  first  writ  before  taking  out  the  aeeend, 
was  also  relied  upon. 

RoBiMSON,  C.  J.-^Aocording  to  the  affidavits  of  Mr.  Shibly,  the 
bail,  and  of  the  deputy  sheriff,  and  Mr.  Ponton,  in  addition  to  the 
affidavits  made  by  James  Brown  the  plaintiff^  there  is  every  reason 
to  believe  that  the  defendant  had  been  eontriving  and  endeavoring 
by  management  to  throw  the  debt  upon  the  sheriff,  by  eoBtcnding 
that  an  indulgence  at  one  time  shown  himself  by  the  sheriff,  had 
the  effect  of  releasing  him  and  his  bail,  and  leaving  the  sheriff 
liable ;  and  when  he  finds  that  the  pl^ntiff,  adopting  his  represen- 
tation of  the  matter,  has  exercised  his  right  of  taking  farther  pro- 
cess against  tiie  defendant's  person,  notwithstanding  the  alleged 
voluntary  escape,  to  which  it  is  not  shown  by  the  d&endant  and 
denied  by  the  judgment  plaintiff  that  he  was  in  any  meaaure  a 
party,  when  the  defendant  departed  from  hia  former  statement 
that  he  had  been  surrendered  by  the  sheriff,  and  of  being  allowed 
by  hlra  to  escape,  and  rests  his  right  to  diseharge  on  the  grounds 
that  he  was  all  the  time  in  legal  custody  on  the  limits  under  the 
first  writ,  and  so  could  not  be  arrested  a  second  time  in  exeomtion 
in  the  same  suit. 

The  case  of  Baktr  v.  RidgtBay^  2  Bing.  41,  ia  very  much  In  point, 
to  show  that  the  Court  will  not  interfere  summsrily  to  release  a 
debtor  who  has  been  so  acting,  upon  the  principle  that  no  man 
shall  be  allowed  to  take  advantage  of  his  own  wrong. 

The  defendant  swears  now  that  he  never  in  fact  was  tnrreadered. 
According  to  his  first  aocount,  there  was  an  intention  on  the  part 
of  his  bail  to  surrender  him ;  but  the  intention  waa  abandoned, 
and  he  was  in  fact  taken  to  gaol  in  the  manner  spoken  of,  in  June 
last ;  and  if  his  account  of  what  passed  is  oorrect,  no  doubt  he 
continued  on  the  limits  nnder  the  first  writ  aa  before,  in  which 
case  a  second  arrest  in  exeoutioa  in  the  same  suit  under  a  new 
writ  could  not  properly  take  place,  beeause  a  plaintiff  is  not 
allowed  to  act  vexatiously  in  arresting  his  debtor  twice  for  the 
same  cause.  But  we  cannot  look  upon  the  plaintiff  in  the  cause  as 
having  acted  vexatiously,  sinoe,  aooordiug  to  the  defendant's 
repeated  declarations,  he  insisted  that  his  custody  under  the  first 
writ  was  at  an  end,  in  consequence  of  the  sheriff  having  voluntarily 
allowed  him  to  escape ;  and  if  that  were  so,  the  plaintiff  was  en  ti- 
tled to  a  new  writ  against  his  person.  If,  on  the  other  hand,  the 
facts  were  as  he  now  represents  them  to  be,  then  there  was  no 
occasion  for  a  new  co.  ta.,  and  he  has  been  all  the  time  in  legal 
custody  under  the  first  writ,  and  in  that  view  of  the  case  I  would 
not  summarily  discharge  him  fVom  custody. 

If  the  Uking  out  a  second  writ  has  had  the  effect  of  destroying 
the  binding  authority  of  the  first,  which  it  would  not  have  unless 
it  is  itself  intended  to  be  treated  ss  a  valid  preeess,  then  the  party 
is  legally  in  custody  under  the  second  writ.  If  otherwise,  then  I 
should  hold  that  the  defendant  has  failed  in  the  oontrivaace  by 
which  he  has  endeavored  to  relieve  himself  f^m  the  effect  of  tho 
first  arrest;  for  the  second  arrest  would  have  entitled  the  plaintiff 
to  hold  him  in  custody.  There  was  no  surrender  here,  aooording 
to  the  terms  of  the  306th  section  of  the  Common  Law  Prooedure 
Act  1856,  by  anything  that  is  stated  to  have  taken  place  in  June  or 
July.  There  could  be  no  color  for  contending  that  the  defendant 
might  be  treated  as  surrendered  by  his  bail,  by  what  the  deputy 
sheriff  swears  took  place  at  the  court-house  on  the  24th  October. 

On  the  circumstances  as  they  appear,  I  will  not  discharge  the 
defendant  upon  this  application,  but  follow  the  course  taken  in 
Baker  v.  Ridgtway — ^leave  him  to  take  any  remedy  by  which  he 
may  be  advised  that  he  can  establish  his  right  In  strictness  to  be 
discharged. 

In  the  meantime  it  is  for  the  plaintiff  and  the  sheriff  to  be 
advised  whether  it  is  essential  for  them  to  take  any  proceedings 
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that  may  giTe  a  more  definite  form  to  the  defendant's  oastody  as 
uider  the  one  writ  or  the  other,  or  as  having  been  mirrendered  by 
his  ball,  or  whedier  they  will  retain  the  defendant  in  the  position 
in  whieh  he  is,  claiming  a  right  to  avail  themselves,  under  the 
l>ecaUar  oircumstanoes  of  the  ease,  of  any  anthority  for  his  deten- 
tion which  the  facts  as  they  existed  can  be  held  to  fnmish. 

If  it  be  seen  that  the  defendant  has  led  the  plaintiif  Into  the 
taking  oat  a  second  writ,  by  contending  that  he  had  been  surren- 
dered, and  afterwards  allowed  to  escape,  which  state  of  things  he 
now  repudiates,  the  court  would  be  unwilling  to  release  the  defen- 
dant, if  there  be  any  means  of  keeping  him  in  custody  whieh  it 
may  be  in  the  power  of  the  plaintiff  or  sheriff  to  advance.  More- 
OTcr,  I  need  not  anticipate  what  the  court  may  think  proper  to  do, 
if  the  defendant  is  not  content  to  abide  by  my  decision. 

If  on  other  grounds  I  had  not  felt  that  I  ought  not  to  discharge 
the  defendant,  and  thought  it  necefisary  to  decide  on  the  point  of 
practice,  that  the  first  writ  should  have  been  filed  with  or  without 
such  return  upon  it  as  would  show  the  right  to  a  second  writ,  I 
would  allow  the  plaintiff  to  file  the  original  ea.  «a.  nunc  pro  tune  ; 
bat,  for  the  reasons  I  have  already  stated,  and  acting  in  accordance 
with  the  case  of  Bakery.  Ridgv>ay^  I  refuse  to  discharge  the  defeu- 
dant,  and  simply  discharge  this  summons.  And  I  will  add  the  expres- 
sion of  my  present  opinion,  that  if  the  facts  were  as  the  defendant 
himself  represents  them  to  have  been,  and  if  the  plaintiff  was 
misled  into  the  course  he  has  taken  by  the  defendant  haying  before 
the  second  arrest  maintained  that  he  had  been  surrendered  to  dose 
custody  and  escaped,  and  so  was  relieved  from  the  first  arrest,  lie 
would  not  be  suffered  to  set  up  anything  done  towards  a  second 
arrest  under  such  circumstances  as  having  destroyed  the  authority 
of  the  first  arrest  And  it  is  Airther  to  be  considered,  that  accor- 
ding to  the  express  words  of  8  &  9  Wm.  III.  cap.  29,  see.  7,  if  it 
is  true,  as  the  defendant  now  asserts,  that  he  was  suffered  to  esoftpe 
after  he  was  committed  to  close  custody,  the  plaintiff  might  legally 
take  out  new  process  against  his  body  or  goods,  as  if  he  had  never 
been  taken  in  execution ;  and  this  seems  to  remove  any  difficulty 
about  the  not  filing  the  return  of  the  first  wriL 

Summons  discharged. 


Ix  Ra  Habjlisoii  t.  A.  avb  B.,  ArroairiBs. 

Miarnqf.'-^Mimtjf  ectteeted.'— Order  to  pay  <ntr, 

iiuare, — ^Dom  tha  loftnlng  to  an  attorany  of  moiMy  in  his  hands  for  hii  oUent* 
dteentlUe  the  di«i>t  anor  the  •xptratlon  of  tho  torm  of  the  loan,  to  the  nnial 
order  agalaii  hia  attorney  to  pay  over  the  naie,  and  If  lo,  will  aot  a  lofase* 
qiMDt  agreeaeBt  by  tbe  attorney  to  hold  the  fald  mooiea  as  monlaa  collected 
by  him,  raatore  the  pu-ties  to  their  original  poeitione  and  rights. 

Where  the  foct  aa  to  whether  money  oolleeted  by  an  attorney,  was  aftermurds 
loaoed  to  htan  by  his  elient  la  dlapnted.  aa  undertaJdng  signed  by  the  attorney 
to  hold  the  money  as  money  collected  Ibr  hie  client,  and  it'  net  paid  by  a  cer- 
tain day,  eoneenting  to  an  order  ai^nrt  himself  to  pay  over  tho  same,  will  be 
eoftreed  egainathim,  and  the  nsn^  order  win  be  made. 

This  was  a  summons,  calling  on  Messrs  A.  apd  B.,  attorneys,  &c., 
to  show  cause  why  they  should  not  pay  over  to  Mr.  Harrison  the 
Bum  of  253/,  and  interest,  from  tJie  26th  of  September,  1857,  as 
having  been  collected  by  them  for  him,  as  his  attorney. 

The  i^plioant  filed  the  following  undertaking: — 

"  B ,  16th  May,  1859. »' 

'*  We  hereby  admit  th&t  there  Is  due  to  Duncan  B.  Harrison  at 
tUs  date,  for  money  belonging  to  him,  collected  by  us,  as  his 
sttomies,  after  charging  him  with  all  costs  we  have  against  him, 
the  sum  of  2531.  And  we  hereby  undertake,  that  unless  we  pay 
OTer  the  amount  of  the  same  ^th  interest,  on  or  before  the  18th 
Jn!y  next,  he  shall  be  at  liberty  to  make  application  to  either  of 
the  Superior  Courts  against  us  in  a  summary  way  for  payment  of 
the  said  amount  and  interest. 

«•  (Signed)        A.  ft  B. " 

Also,  the  following  notes  of  hand : — 

"  B ,  26th  May,  1859.  " 

••  £56.  " 

«(  On  demand  we  promise  to  pay  to  Duncan  B.  Har- 
rison, or  order,  the  sum  of  fifty-five  pounds,  being  the  amount 
received  by  us  on  George  G eddy's  mortgage  of  House  in  Bow- 
manTme.** 

«<  (  Signed  )        A.  and  B.  " 


<(  B ,  September  29th,  1857.  " 

"  £150.  " 

*'  On  demand,  we  promise  to  pay  D.  B.  Harrison, 
Esq.,  or  order,  one  hundred  and  fifty  pounds,  Ha.  Cy.,  being  the 
amount  of  his  claim,  collected  by  us  from  the  Grand  Trunk  Bail- 
way  Company.  " 

"(Signed)        A.  &  B,  " 

The  applicant  swore  that  A.  and  6.  were  attomies  of  the  court, 
and  until  recent  were  practising  law  in  partnersnip  in  Bowman- 
ville.  That  during  1857 — 58,  when  they  were  in  partnership, 
employed  them  in  various  matters,  as  his  attomies,  in  collecting 
monies  for  him  by  suit,  from  mortgages  left  by  him  for  collection. 
That  lie  repeatedly  applied  to  them  for  a  settlement,  but  they  re- 
fused, that  at  length  he  obtained  the  above  undertaking. 

It  was  objected  to  the  application,  that  as  the  money  was  eon- 
verted  into  a  loan,  and  securities  to  run  for  the  same,  the  under- 
taking could  not  give  tbe  Court  jurisdiction  in  a  matter  in  which 
it  had  not  jurisdiction  before. 

To  this  it  was  replied,  that  the  money  was  never  converted  into 
a  loan,  and  that  the  applicant  did  not  rely  upon  the  undertaking 
for  power  to  make  this  application,  that  he  had  a  right  to  do  so 
independently  of  any  such  undertaking. 

BiCBA&ns,  J. — As  at  present  advised,  I  think  an  order  should 
go  directing  the  said  attornies  to  pay  to  Duncan  Harrison,  258^ 
with  interest  Arom  the  16th  May,  1859),  on  or  before  the  i:5th  day 
of  August,  instant,  together  with  the  costs  of  tlus  application. 

It  is  admitted  on  all  hands  that  the  moneys  referred  to  were 
collected  by  Messrs.  A.  and  B.,  as  attomiea. 

It  is  contended  on  their  behalf  that  by  Mr.  Harrison^s  consent, 
these  moneys  were  loaned  to  Mr.  A.,  and  if  I  understand  the  affi- 
davit correctly  as  to  the  larger  part  of  the  sum  claimed,  viz. : 
the  demand  against  the  Grand  Trunk  Railway  Company,  this 
arrangement  was  made  before  the  money  was  collected. 

The  nou  given  by  A.  and  B.,  datoil  29th  September,  1859,  in 
Mr.  B*s  handwriting,  shows  that  both  co-partners  promised  to  pay 
the  150i  on  demand,  ''  being  the  amount  of  his  claim,  collected 
by  us  from  the  Grand  Trunk  Ballway  Company."  There  is  no 
promise  to  pay  interest. 

The  affidavits  are  conflicting  as  to  whether  this  money  was 
really  loaned  to  Mr.  A,  or  A.  and  B,  the  note  referred  to  repels 
the  presumption  of  it  being  loaned  to  A.  alone. 

The  memorandum  is  signed  by  both  of  the  attorneys,  an^i  dated 
16th  Msy,  1859,  by  it  they  respectively  admit  253^  to  be  due  Mr. 
Harrison,  for  moneys  belonging  to  him,  collected  by  them,  as  bis 
attornies,  and  undertake  that  unless  the  same  were  paid  with 
interest  on  or  before  the  16th  July,  Mr.  Harrison  should  be  at 
liberty  to  apply  to  the  Coart  in  a  summary  way  for  payment  of 
amount  and  interest. 

It  is  not  pretended  that  anything  has  ocourred  since  tbe  16th 
May  to  change  the  effect  of  this  acknowledgment  and  undertak- 
ing, and  I  see  no  reason  why  they  should  not  be  bound  by  it. 

The  proposition  is,  that  admitting  tbe  money  to  be  collected  by 
Messrs.  A.  and  B.,  as  attomies,  yet,  if  by  agreement  it  was  to 
remain  a  loan,  the  subsequent  agreement  that  it  should  be  in 
their  hands  as  moneys  collected  by  them  as  attornies,  will  not 
bind  them,  and,  therefore,  the  application  must  fail. 

If  it  were  necessary  to  decide  the  question  on  this  point,  alone, 
I  should  hesitate  much  befoie  adopting  that  view.  If  the  agree- 
ment between  the  parties  is  good  for  one  purpose,  I  do  not  well 
see  why  it  should  not  be  equidly  bindUng  for  another,  or  in  other 
words,  if  the  agreement  between  the  parties  could  convert  money 
collected  into  a  loan,  why  could  not  an  agreement  between  the 
same  parUes  restore  the  same  money  to  its  original  character. 

However,  the  fact  as  to  tbe  conversion  of  the  money  into  a  loan 
is  not  admitted,  the  affidavits  on  that  point  being  conflicting. 

I  think  the  ends  of  justice  will  be  best  subserved,  by  holding 
these  gentlemen  to  their  agreement  and  undertaking.  They  have 
had  all  the  benefit  of  the  delay  which  was  to  be  given  to  them 
under  it,  and  they  ought  in  justice  to  be  bound  by  it.  They  are 
both  professional  men,  and  they  know  very  well  the  effect  of  sign- 
ing an  undertaking  like  the  one  produced.  It  is  not  as  if  such  a 
document  were  given  by  an  unprofessional  person  who  may  have 
been  deceived.    To  let  profesatonal  gentlemen  avoid  such  agree- 
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ments,  thej  mast  shew  facts  clear  and  precise  to  warrant  that 
course.  I  think  they  have  failed  to  do  this,  and  the  order  mnst  go. 
I  have  directed  the  amoant  to  be  paid  during  the  Term,  so  that 
the  attornies  if  the/  wish  to  set  aside  mj  order  may  apply  for 
that  purpose  daring  the  Terra,  and  the  applicant  take  steps  to 
enforce  the  order  this  Term  if  he  shall  be  so  advised.  I  would 
feel  disposed  in  relation  to  any  process  to  enforce  the  payment  of 
the  amount,  to  order  it  to  lie  in  the  ofSce  for  some  little  time,  an- 
less  it  could  be  shown  that  the  delay  would  prejudice  the  coUeo- 
tion  of  the  demand. 
Order  accordingly. 


LuMDT  ▼.  Dickson. 


CAP.  Ael^MtackmaU^Ddi^^VgrdiGL-^IbreiffH  CbrperttUom, 

ntld  tlut  A  d«bt  due  by  a  ibralfn  corporatioB  to  a  iwldMit  of  Upp«r  CftiiAda, 
eannot  be  atrached  by  aeryioe  of  tba  ordw  to  attach  Qpcm  the  afcAt  of  ibv 
<orporatIon  of  this  Prorlnee. 

March  Utb,  IMO. 

In  this  case  an  order  had  been  granted  on  the  application  of  the 
plaintiff,  (the  judgment  creditor,)  by  Mr.  Justice  Burns,  under  the 
288th  sec.  of  the  Common  Law  Procedure  Act,  (Consolidated 
Statutes  of  U.  C,  p.  247,)  to  attach  a  verdict  recovered  by  the 
defendant,  (the  judgment  debtor),  against  the  Bqnitable  Fire  In- 
surance  Company  of  London,  (England,)  which  verdict  had  been 
moved  against  by  them,  and  the  rule  niti  for  a  new  trial  dis- 
charged, but  no  judgment  had  been  entered  on  the  verdict. 

The  affidavit  on  which  the  order  to  attach  had  been  granted, 
stated  that  the  verdict  had  been  recovered,  and  the  rule  for  a  new 
trial  discharged  by  the  Court,  and  that  therefore  the  verdict  had 
become  absolute. 

It  was  also  stated  that  the  action  vras  brought  on  a  Policy  of 
Insurance,  and  was  for  a  total  destruction  by  fire  of  the  property 
insured. 

A  summons  was  issued  calling  on  the  Company  to  shew  cause 
why  they  should  not  pay  over  to  the  plaintitfthe  amount  of  the 
said  verdict,  or  so  much  as  might  be  sufficient  to  satisfy  the  judg- 
ment in  this  cause. 

ffelUwell,  for  the  plaintiff. 

M,  C.  Cameron,  for  the  defendant. 

Two  objections  were  raised  against  the  plMntiff*s  application. 

1st.  That  as  the  judgment  had  not  been  entered  in  the  suit  of 
the  defendant  against  the  company,  the  verdict  rendered,  al- 
thoagh  absolute,  was  not  a  debt  within  the  meaning  of  the  2i88di 
Sec.  of  the  C.  L.  P.  A.  (Con.  SUt  of  IT.  C.  p.  247.) 

2  ad.  That  the  company  being  a  foreign  corporation,  a  debt  due 
by  them  to  a  party  in  Upper  Conada,  could  net  be  attached  at  all, 
because  the  17th  see.  of  the  C.  L.  P.  A.  (Con.  Stat  of  U.  C,  p. 
188),  provides  only  for  the  service  of  a  summons  on  their  Agent 
here  for  the  purpose  of  a  suit  agidnst  themselves,  and  makes  no 
provision  for  the  service  on  them  by  an  order  to  attach  a  debt  due 
by  them  to  a  resident  of  Upper  Canada. 

RoniHSOW,  G.  J. — Held  that  the  service  on  the  Agent  of  the 
company  in  Upper  Canada  of  the  garnishee  order  and  summoos, 
did  not  bind  them,  inasmuch  as  the  17th  section  of  the  C. 
L.  P.  Act,  speaks  of  the  service  on  such  Agent  only  of  a  writ  of 
summons  issued  against  such  corporation. 

Summons  discharged  without  costs. 


PRACTICE  COURT. 


In  thb  mattkb  or  thi  Abbitratioh  of  John  McCluny  and 

Jambs  Motley. 

JrhUration— Three  Jrhitraton^AvHird  by  two—JKteonduel  of  Arbitr^ton^ 

SUHnff  atide  Award, 
1.  Where  parties  snHmlt  matters  In  difference  to  arbitrators  to  be  decided  by 

three  or  any  two  of  them,  all  the  arbitniton  most  be  nottfled  of  their  eppelnt- 

ment,  and  of  the  time  of  slttlog. 
^  }L  ^"^^  ^^^  ^  thn6  arbitrators  refuses  to  act  the  remaining  two,  on  being  sat- 

isfled  of  that  ft«t,  may  proceed  without  bim,  and  this  they  may  do  at  any  stage 

^Uier  before  or  after  they  have  entered  upoo  their  duties. 
8.  U  two  of  the  arbitrators  take  npon  themselTes,  by  consent  of  the  litigant 

partles,in  the  absence  of  the  third  arMtraf  or,  to  decide  upon  aU  the  mattere 

reared.  11  doee  not  afterwards  rest  with  either  of  the  liUgants  to  object  to  that 

whioh  has  taken  place,  asia  wonld  not  have  taken  plaee  but  with  his  con* 

cnrrenoe 


4.  Where,  howeirtT,  the  award  was  made  In  a  hasty  manner  on  the  day  of  the 
■Bbwissliin,  tbs  tliird  arhilralor  not  halng  Inftirasd  of  the  Uttl^d  umd  Omm 
being  a  misappreheosloa  oa  the  part  of  one  of  the  Utipuita  •■  to  what  was 
referred,  the  award  was  set  aside. 

(PraellM  Oonrt,  Mich.  T.  1800.) 

The  parties  on  the  29th  September  submitted  to  the  award  of 
William  Clemens,  Jolm  Somers  and  William  Brent,  or  any  two  of 
them,  bj  an  agreement  under  seal,  all  and  all  manner  of  actions, 
cause  and  causes  of  action,  suits,  oontroTcrsies,  claims  and 
demands  whatsoever  then  pending,  existing  or  held  by  and  between 
them,  and  thoj  coyenanted  with  each  other  that  the  award  to  bo 
made  bj  the  said  arbitrators,  or  anjr  two  of  them,  should  in  all 
things  b/  them  and  each  of  them  be  well  and  faithfully  kept  and 
obserred ;  provided  the  said  award  was  made  in  writing  under  the 
hands  of  the  said  William  Clemens,  John  Somers  and  William 
Brent,  or  any  two  of  them,  and  ready  to  be  deliTered  to  the  siud 
parties  within  the  time  limited. 

On  the  same  day  an  award  was  made  under  the  hands  and  seals 
of  William  Clemens  and  George  Snmers,  but  it  was  not  executed 
by  William  Brent,  though  in  the  commencement  of  it  it  professed 
to  be  made  by  the  three  arbitrators  to  whom  were  submitted  the 
matters  in  controYcrsy  existing  between  John  McCluny  and  James 
Motley,  as  by  their  submission  in  writing  more  fidly  appeared. 

The  two  arbitrators  then  allegpng  **that  they  have  heard  the 
eridence  and  aUegalione  of  the  pMtiea,  and  examined  the  matters 
in  oontroTorty  to  them  submitted,  awarded  that  James  Motley  shall 
pay  to  John  MoClnny  the  sum  of  three  hundred  and  for^  dollars 
in  foXL  satisfaction  of  all  the  costs,  charges  and  expenses  incurred 
by  or  ia  oonaeqnenoe  of  the  said  arbitration.  And  they  further 
awarded  and  adjudged,  that  James  Motley  **  shall ^ee  199  jMtsMnbn 
of  the  farm  immediately,  with  the  excepUon  of  the  house  and  part 
of  the  stable  whioh  he  ean  ha^e  for  hia  own  um/m*  om§  mmuiIA,  and 
the  potato  ground  for  one  week." 

And  the  arbitrators  declared  that  it  wae  not  their  Intention  in 
rendering  their  award  to  deprive  John  McCluny  of  his  privilege 
as  landlord  to  distrain  the  goods  and  chattels  of  James  Motley  for 
the  amount  of  the  award  which  they  allow  him  as  rent  for  his 
farm. 

Puring  the  last  term  a  rule  was  obtained  by  the  tenant  Motley 
calling  upon  McCluny  to  show  cause  why  the  award  should  not 
be  set  aside  on  the  following  grounds : 

1.  That  the  submission  was  to  three  arbitrators,  William  Clem- 
ens, John  Somers,  and  William  Brent,  or  any  two  of  them,  and 
that  Somers  and  Clemens  proceeded  with  the  arbitraUon  and  made 
the  award  without  Brent  having  received  any  intimation  or  notice 
that  he  had  been  appointed  an  arbitrator,  or  of  the  sitting  of  the 
arbitrators-— or  their  intention  to  proceed  with  the  arbitration — or 
of  the  making  or  intention  to  make  the  award,  and  that  the  said 
William  Brent  had  no  opportunity  of  attending  the  sitting  of  the 
said  arbitrators,  or  of  being  present  when  the  award  was  made 
and  proceeded  with,  and  was  not  present  when  it  was  made. 

2.  That  the  said  William  Clemens  and  John  Somers  proceeded 
with  the  arbitration,  and  made  and  executed  their  award  without 
giving  to  the  said  James  Motley  an  opportunity  of  being  heard  or 
of  producing  before  them  any  evidence  on  his  bdialf,  and  without 
due  noUoe  being  given  to  him  of  the  sitting  of  the  arbitrators  or 
of  their  proceeding  with  their  arbitration. 

3.  That  the  award  was  not  final  in  this,  that  it  awarded  that  t!he 
said  James  Motley  shall  pay  to  the  said  John  McCluny  the  sum  of 
three  hundred  and  forty  dollars  in  full  satisfaction  of  all  the  costs, 
charges  and  expenses  incurred  by  or  in  consequence  of  the  said 
arbitration,  and  in  a  subsequent  part  of  the  said  award  the  said 
sum  was  said  to  be  allowed  to  the  said  McCluny  as  rent  for  his  farm 
and  does  not  say  that  it  is  to  be  in  full  of  all  matters  in  diiFercnce, 
and  does  not  award  mutual  releases  but  leaves  the  real  matters  in 
difference  between  the  parties  untouched  and  undecided,  and  is 
therefore  abortive. 

4.  That  the  award  is  uncertain  and  inconsistent  in  this,  that  the 
sum  awarded  to  be  paid  by  Motley  to  McCluny  is  first  awarded  in 
fbll  satisfaction  of  the  costs,  charges  and  expenses  incurred  by  or 
in  consequence  of  the  arbitration,  and  in  a  subsequent  part  of  the 
award  the  said  sum  is  said  to  be  allowed  to  John  McCluny  as  rent 
for  his  farm,  without  stating  what  farm,  and  thereby  leaving  it 
uncertain  what  that  amount  is  to  be  paid  for ;  and  also  that  the 
said  award  directs  that  Motley  shall  give  up  possession  of  the 
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farm  iroinediatelj,  with  tbe  exception  of  the  house  and  part  of  the 
stable,  which  tbe  award  says  he  can  haTo  for  his  own  xae  for  one 
month  and  the  potatoe  ground  for  one  week ;  bat  the  award  does 
not  state  of  what  farm  possession  was  to  be  giren  np,  or  to  whom 
or  what  house  or  what  stable,  or  what  part  of  the  stable,  Motley 
was  to  have  for  his  own  use  for  a  month,  or  what  potatoe  ground 
he  was  to  have  for  a  week. 

6.  That  tire  arbitrators  exceeded  their  authority  in  this,  that 
they  ordered  Moltcy  should  give  up  possession  of  the  farm  imme' 
diaiely  with  the  exceptions  therein  mentioned,  which  they  had  no 
authority  to  do,  the  question  of  possession  of  any  farm  never  having 
been  submitted  to  them  ;  and  the  said  Motley  holds  possession  of 
the  farm  presumed  to  be  referred  t«  in  the  award  by  a  lease,  which 
has  not  yet  expired,  and  will  not  expire  for  some  years.  And  that 
no  question  as  to  the  possession  of  tbe  said  farm  under  the  said 
lease,  or  the  duration  of  the  leose,  was  ever  referred  to  the  said 
arbitrators ;  and  that  the  possession  of  the  said  lease  or  the  farm 
mentioned  therein,  or  the  dnration  of  said  leai>e,  was  never  a 
matter  in  difference  between  the  said  Motley  and  McCluny. 

McLban,  J.— It  appears  by  the  affidavits  on  both  sides,  and  by 
the  submission,  that  tbe  differences,  whatever  they  were,  existing 
between  these  parties  were  referred  to  three  arbitrators,  whose 
award  was  to  be  made  on  the  same  day  the  submission  was  enter* 
ed  into,  and  the  award  of  the  three  or  of  any  two  so  made  was  to 
be  final. 

No  notice  of  his  appointment  or  of  the  arbitration  was  ever 
given  to  WilUnm  Brent,  one  of  the  number,  but  the  other  two 
immediately  after  tbe  submission  was  executed  proceeded  without 
hearing  the  parties  or  examining  witnesses  to  make  the  award  In 
question. 

Now  there  is  nothing  more  clearly  established  than  that  when 
parties  submit  matters  to  be  decided  by  threo  or  any  two  of  tbem, 
all  the  i^rbltrators  mast  be  notified  of  their  appointments  and  of 
the  time  of  sitting,  so  that  all  may  have  an  opportunity  of  attend- 
ing, and  the  parties  may  have  the  benefit  of  the  consultations  and 
advice  of  all  whom  they  have  constituted  the  judges  of  the  matters 
submitted.  If  any  one  of  the  three  refuses  to  act  the  other  two, 
on  being  satisfied  of  that  fact,  may  proceed  without  him,  and  this 
they  may  do  at  any  stage,  either  before  or  after  they  have  entered 
upon  their  duties.  And  if  two  take  upon  themselves  hy  content 
ofaUpartUt  to  decide  upon  all  the  matters  referred  in  the  absence 
of  the  third  arbitrator,  it  does  not  afterwards  rest  with  either  of 
the  lltiganta  to  object  to  that  which  has  taken  place,  and  would 
not  have  taken  place  bvt  with  his  concorreDoe. 

In  this  case  it  is  stated  by  Motley,  In  one  of  his  affida- 
vits, that  when  he  executed  the  submission  he  thought  and  under- 
stood that  all  the  arbitrators  would  have  held  the  arbitration,  and 
that  the  deoiaion  of  any  two  of  them  in  tliat  case  would  be  binding, 
— that  he  understood  that  the  three  arbitrators  would  appoint  a 
time  for  the  holding  of  the  arbitration,  and  that  he  would  have 
had  an  opportunity  of  producing  certain  evidence  with  respect  to 
the  diff'erences  between  McCluny  and  himself  with  respect  to  the 
rent  and  the  deductioiL  to  be  made  therefrom.  That  he  neotr 
intended  to  submit  and  aid  not  evbmit  his  differences  with  McCluny 
to  the  award  of  Clemens  and  Somers  only.  And  that  he  never 
intended  to  submit  and  did  not  submit  to  arbitration  his  lease 
from  McCluny,  or  the  cancelling  thereof,  or  the  shortening  of  the 
term  for  which  he  was  to  hold  the  same.  That  the  only  matters 
which  were  submitted  were  the  yearly  value  of  the  farm  which  he 
Motley  held  from  McCluny,  and  such  accounts  and  matters  of 
dealing  besides  the  farm  arising  out  of  other  transactions,  such  as 
work  done  for  McCluny,  and  matters  of  account  which  he  held 
against  him,  and  which  he  intended  to  set  olF  against  the  amount 
of  rent  due. 

That  the  two  arbitrators  immediafeljf  aftcfr  the  execution  of  the 
submission  proceeded  to  make  their  award  without  hearing  him 
(Motley)  or  his  testimony  in  relation  to  the  matters  in  difference, 
and  vtlAoH^  giving  him  etn  opportunify  of  putting  in  hie  aeeountf 
which  be  then  held  and  still  holds  against  McCluny. 

He  swears  too  that  he  did  not  consent  or  agree  to  the  arbitration 
being  held  or  the  award  being  made  without  William  Brent,  the 
third  arbitrator,  being  present  at  the  arbitration  and  taking  a  part 
therein,  and  that  he  intended  to  submit  his  account  to  the  arbitra- 
ton  if  an  opportunity  had  been  afforded  htm  of  so  doing,  but  that 


he  bad  no  opportunity  of  being  heard,  or  of  prodaoing  his  account, 
or  any  evidence. 

Tbe  circumstances  stated  in  that  affidavit  are  such  as  if  uncon- 
tradicted would  indicate  a  rery  precipitous  and  harsh  proceeding 
on  the  part  of  the  arbitrators  towards  Motley, — but  it  is  relieved 
in  a  great  measure  from  bearing  that  character  by  tbe  affidavits 
of  McCluny  and  the  two  arbitrators. 

McCluny  states  that  Motley  rented  a  farm  from  him,  for  which 
he  undertook  to  pay  £100  a  year  rent,  for  four  years,  commenc- 
ing on  the  1st  October,  1858.  That  in  the  course  of  the  spring, 
following,  be  had  great  difficulty  in  procuring  seed  to  sow,  and 
complained  of  being  harassed  by  creditors  whom  he  could  not  pay, 
and  abked  to  have  tbe  farm  taken  off*  his  hands,  and  to  be  paid  for 
the  work  he  had  done  on  it.  That  when  that  proposition  was 
acceded  to  and  a  time  appointed  to  receive  the  premises  Arom 
Motley,  he  declined  giving  them  up,  alleging  that  be  had  made 
up  his  mind  to  hold  till  the  end  of  the  year,  as  he  could  not  see 
where  he  could  go  to.  That  in  September  last,  near  tbe  close  of 
the  year.  Motley  again  proposed  to  give  up  tbe  farm  and  to  arbi" 
trate  upon  the  value  thereof/or  fhepojtt  rent.  That  in  consequence 
of  such  proposition,  the  arbitrators,  John  Somers  and  William 
Clemens,  were  chosen,  and  that  both  Motley  and  himself  were 
present  attending  the  arbitrators.  That  tbe  ontg  tet  off  or  claim 
which  Motley  can  have  against  him  it  for  pasturing  two  colts  and 
two  heifers  for  some  months,  and  for  drawing  a  few  loads  of  fur- 
niture when  he  (McCluny)  was  moving,  but  that  Motley  wae  tn- 
debted  to  him,  at  the  time  oj  the  arbitration,  over  $100  over  and  above 
any  claim  which  he  may  have. 

Then  tbe  arbitrators  swear  that  they  were  severally  chosen  by 
the  parlies  to  decide  certain  matters  in  difftdrence  between  them, 
both  parties  stating  that  James  Motley  had  been  a  tenant  of 
McCluny,  and  ha<l  agreed  to  leaTC  the  place  rented  by  him,  having 
found  that  the  rent  was  more  than  he  could  pay ;  that  the  arbitra- 
tion was  held,  amongtl  other  th  nge,  to  decide  what  rent  should  be 
paid  for  the  time  then  past ;  that  it  was  agreed,  by  consent  of  all 
parties,  that  if  Somers  and  Clemens  should  disagree,  they  should 
call  in  William  Brent  as  a  third  arbitrator,  but  not  otherwise ; 
that  the  only  matter  for  tbem  to  award  upon  was  tbe  de<inction  to 
be  made  in  the  rent  for  the  time  passed,  and  the  time  that  Motley 
should  continue  to  occupy  the  house,  part  of  the  stable,  and  the 
potato  ground,  as  bis  potatoes  had  not  then  been  all  dug ;  and 
that  these  matters  were  to  be  decided  by  the  arbitrators  looking 
over  the  promises  and  exercising  their  own  judgments,  which  was 
done.  That  both  parties  were  present,  assenting  and  agreeing  to 
what  was  going  on ;  and  that  after  the  award  was  made  and  read 
over  to  them.  Motley  stated  that  be  was  perfectly  satisfied  with  it, 
and  mentioned  that  he  could  pay  on  it  to  McCluny  one  hundred 
and  fifty  dollara  in  money,  and  with  wheat  and  potatoes  could 
make  it  up  to  two  hundred  dollars.  That  if  Motley  had  objected 
to  the  two  arbitrators  carrying  on  the  arbitration,  or  had  desired 
that  Brent  might  be  present,  or  expressed  any  dissatisfaction  at 
any  of  the  proceedings,  the  arbitrators  would  not  have  signed  the 
award ;  but  that  on  tbe  contrary  Motley  expressed  himself  satisfied 
with  what  was  being  done,  and,  after  the  award  was  made,  with 
what  had  been  done. 

It  is  difficult  to  reconcile  these  affidavits.  On  the  one  side  it  is 
shown  that  a  most  imperfect  and  hasty  award  was  made  by  two 
instead  of  three  arbitrators,  embracing  matters  not  referred  nor 
intended  to  be  referred,  without  affording  any  opportunity  to 
Motley  to  make  any  defence  whatever ;  and  on  the  other  side  it  is 
shown  that  the  sitting  of  the  two  instead  of  three  arbitrators  was 
with  the  entire  concurrence  of  all  parties,  and  that  all  they  did 
was  perfectly  satisfactory.  However  that  may  be,  it  is  abundantly 
evident  from  tbe  affidavit  of  Motley  that  at  least  one  of  the  parties 
has  become  very  much  dissatisfied  witb  the  award,  and  that  he 
thinks  himself  greatly  agriered  by  the  arbitrators  taking  upon 
themselves  to  decide  upon  matters  which  were  not  referred  to 
tbem. 

By  the  preamble  or  recital  of  the  submission,  it  Is  stated  that 
differences  had  for  the  past  six  or  eight  months  been  existing  and 
pending  between  the  parties  in  relation  to  divers  subjects  of  con- 
troversy and  dispute,  and  the  reference  is  *'  of  and  concerning  all 
and  all  manner  of  actions,  cause  and  causes  of  action,  suits,  con- 
troveraies,  claims  and  demands  whatsoever  then  pending,  existing 
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or  lM)Ld  hy  «im1  betvoeo  tbwn."  Qf  t^  dlven  Mhtjiects  of  oontro- 
Tersy  meDtioned  in  the  recital,  and  all  that  may  he  embraced 
within  the  terms  of  th^  reference,  the  arbitrafors  seem  to  have 
oomo  to  their  deotaioa  only  as  to  the  dedaction  to  be  made  io  the 
root  for  the  time  past  aad  the  time  that  Aiotley  should  oontinae  to 
hold  the  houoe  and  part  of  the  stable  and  potato  ground.  Now  it 
is  manifest  that  the  decision  as  to  tihese  matters  has  not  made  a 
oonclasire  settlement  of  tho  **  diyers  subjects  of  controversy  and 
dispute  "  between  them. 

Motley  asserts  toat  he  has  f|.n  account  against  MoCtuny,  which 
he  has.  had  no  opportunity  of  bringing  forward  as  a  set-off  against 
the  Qlaim  for  rent.  The  amount  of  such  account,  it  is  alleged  by 
McCluny,  is  but  small,  and  It  may  be  so,  but  it  is  quite  evident 
that  there  is  an  account,  and  that,  though  it  might  hare  been  set- 
tled by  the  reference,  it  still  remains  a  subject  of  controversy 
between  the  parties.  Besides  this  objection,  tuere  seems  to  be  a 
misappreheosioo  or  misunJeratandiog  as  to  what  was  actually 
referred.  Oo  tbo  part  of  Motley,  he  alleges  that  the  farm  con- 
tains a  less  quant^ity  of  cleared  land  than  was  represented  by 
M.cCIuny,  and  that  be  claimed  a  deduction  from  the  rent  on  that 
account,  but  never  bad  any  intention  to  have  his  term  abridged  or 
his  leaso  in  other  respoots  made  the  subject  of  a  reference;  while 
on  the  (-art  of  McCluny  it  is  stated  that  the  whole  arbitrstion  was 
with  a  view  to  settle  all  natters  so  that  the  lease  and  the  farm 
might  be  surrendered^, 

From  the  fact  that  when  Motley  was  asked  by  one  of  the  arbi- 
trators, when  the  award  was  made,  to  give  up  his  lease,  he  refused 
to  do  80,  a  strong  presumption  arises  that  he  could  not  then  have 
supposed  that  be  was  to  give  up  the  premises ;  and  yet,  if  he 
expressed  satisfaction  with  th<?  award,  as  the  arbitrators  swear  h« 
did,  and  at  the  same  time  understood  by  it  that  he  was  required  to 
give  up  the  farm  imniediately.  and  the  house,  &c.,  within  n  month, 
it  is  difficult  to  im^dgine  why  he  ahonid  decline  to  give  up  the  lease. 

There  are  various  ot^ecrions  urged  against  the  award,  but  it  is 
not  necessary  to  notice  them  aU.  It  appears  to  be  so  imperfect 
and  inconclusive,  and  the  proeeedings  so  irregular  and  unsatisfac- 
tory, ikn^  tbough  perhaps  it  would  be  better  for  all  parties  to  let 
matters  stao4  as.  th.ey  8^re,  I  do  not  see  that  I  can  do  otberwise 
than  to  set  a^lde  t)ie  %ward. 

Bnle  abeobite  to  sot  aside  award. 
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Moffat  v.  Hrp*. 

Whare  a  necemury  dhvotlon  U  omitted  in.  a  decree,  the  Conrt  will  axnand  it,  al- 

thoai^h  tbt)  decree  hiu  iMteo  paesed  and  eaiered. 
In  tiaeb  a  oas^  Xt^  proper  mode  of  proe««dlag  U  by  a  petltkn. 

This  case  had  been  beard  upon  furtb.er  directions,  and  a  decree  of 
foreclosure  had  been  drawn  up  and  entered,  when  it  was  found 
that  no  provision  was  made  for  foreclosing  the  owner  of  the  equity 
of  redemption.  A  motion  was  made  ex  parte  before  the  Chancel- 
lor, under  the  English  orders  of  1828,  and  cases  decided  there- 
un*ler ;  but  the  Chancellor  declined  making  any  order,  and  directed 
the  matter  to  be  brought  on  by  petition.  Accordingly  a  petition 
was  presented,  and 

Sp&aqob,  v.  C,  after  looking  into  the  authorities,  made  the 
order  as  asked  for. 


Sbxtoh  v.  Skill. 


Vendnr  and  P^reha$er.^Birol  Evidefiee.—Specijle  Parfonnancf^ 

Where  a  vendor  flies  hi"  hUl  for  ap^-clfic  perforBOance  against  t  pnrrhaaer  on  a  con- 
tract partly  perfurmed.  tbe  erldenre  of  ihe  ood tract  moat  be  ciwir  and  UDal*- 
iakaalilei  and.iheaeia  d»aa  muafc  be  aaeh  m  caoaot  be  relerrvd  to  any  otbar 
than  theeoatrtiataaaUi«ud«  iKMrda»9  with  any.  ethor  ia  tntioo  tlifui  h^jjart 
pertbrmanoe  of  such  cuntnict. 

This  was  a  bill  Aled  by  the  vendor  against  the  defendant,  alleg- 
ing a  ootttraetfor  t)i#  u^  of  land  partly  performed.  Xhe  ^ts 
of  the  case  are  stiaied  in  the  judgment 

A*  CroQktt  for  t^e  plaintiff. 

iS/rofi^,  for  tike  defendant 

Th.1  Chajigslloe. — ^This  is  a  bill  for  specifio  performanoe  for , 
ihesaleof  alot  a  land  ia.Sfiii9i»g.    It.  atajte^  that  the  plaiatiffl 


being  owjier  ia  fee,  agreed  to  sell  the  lot  to  the  defendant  for 
£500,  with  interest,  to  be  paid  in  five  years,-~ilie  amount  to  be. 
paid  in  logs  and  square  timber  cat  off  the  land.  The  bill  alleges 
a  parol  contract  partly  performed,  tbat  the  defendant  was  let  into 
possession  and  cut  a  large  quantity  of  logs  under  such  parol  con- 
tract, and  then  it  prays  specific  performance.  The  defendant  con* 
lends  that  the  facts  of  the  ease  are  insufficient  to  bind  either  ven- 
dor or  purchaser,  or  to  enable  the  Court  to  enforce  specifio  per- 
formance, the  argument  being  that  it  is  possible  to  refer  this  part 
performance  to  a  contract  for  cutting  timber  as  to  an  acceptance 
of  title  ;  and  thatijt  being  capable  of  being  referred  to  another  con* 
tract,  the  plaintiff  cannot  succeed.  There  are  cases  which  seem 
to  indicate  this,  as  Frame  v.  i>aw40ii,  f  14  Ves.  886),  and  the  priu- 
oiple  on  which  those  cases  proceed,  is  1  think,  settled: — that  those 
who  make  representations  on  which  others  act,  cannot  afterwards 
deny  those  representations.  The  statute  of  frauds  lays  down  a 
rule  of  evidence  for  the  protection  of  either  party ;  and  it  has  de- 
clared that  a  contract  for  the  sale  of  land,  must  be  signed  by  tha 
party  to  be  charged ;  but  it  has  sometimes  arisen,  that  owing  to 
a  partial  performance,  the  case  has  been  held  to  be  taken  out  of  the 
stitute,  and  I  have  no  doubt  but  such  acts  as  those  of  Shell,  are 
acts  of  part  performance, — being  let  into  possession,  and  cutting 
timber, — and  that  they  are  sufficient  to^xdude  the  statute,  and  that 
tbe  defendant  would  be  bound  by  the  contract.  But  is  this  a  con- 
tract? The  evidence  in  support  of  it  is  very  unsatisfactory.  The 
contract  is  proved  by  admissions  said  to  have  been  made  by  the  de- 
fendant ill  casual  observations  to  laborers,  and  their  evidence  is 
full  of  discrepancy.  One  swears  that  the  defendant  was  to  have 
any  time  for  the  completion  of  the  contract, — another  swears  that 
he  was  to  have  had  five  years.  But  it  is  alleged  that  the  land 
without  the  timber  was  sold,  and  if  so,  a  witness  who  was  asked, 
says,  that  £500  would  be  an  extravagant  price.  But  then,  again, 
there  is  no  evidence  that  the  timber  was  to  have  been  reserved  for 
tbe  plaintiff,  and  Mr.  Crooks  asks  me  to  inter  such  was  the  case. 
The  only  fact  I  have  by  which  to  find  out  such  a  contract  is  that 
after  the  sale,  the  plaintiff  cut  timber  on  the  lot— but  what  timber  f 
Did  he  mean  to  retain  an  absolute  control,  or  did  he  mean  that  the 
defbndant  was  to  be  at  liberty  to  cut  timber  ao  as  to  pay  for  the 
land  7  If  so,  it  appears  to  me  that  according  to  the  contract  set  np 
in  the  bill,  the  plaintiff  might  reserve  a  right  over  the  timber  for 
ever.  It  appears  to  me  to  have  bee.n  a  contract  for  work  and  labor, 
and  if  BO,  X  think  the  bill  should  be  dismissed,  with  costs. 


BfoAvoT  T.  Smpseii. 


Vendor  and  PUrehaHr.-^Sj^nei/lc  Ptafamanetr-^KIeetion  iff  Hmndy^Waiter, 

A  Vendor  aned  npon  tba  ooT<>nants  of  a  B^nd  and  obtained  Jodgmant,  he  then 
filed  a  I  ill  aetHng  oat  the  agreement  and  pmjplog  Ibreeloeure. 
Udthaihia  bUl  waa  ImaraMriv  framed,  bnl  thai  he  mlaht  afli 


iMdthafthia  bill  waa  Imfropariy  fraoMd,  bal  lliai  ae  micbt  aSMsa  on 

OfoOltB. 

Qvart .«— Waa  hia  action  at  law  a  waiver  of  hia  remedy  by  qMdfle  pqrfcrmaiioe. 

The  bill  set  out,  that  the  plaintiff,  and  one  Simpson,  deceased, 
entered  into  a  bond  for  the  sale  and  purchase  of  a  certain  lot  <^ 
land  in  QarafTixa,  for  a  certain  sum,  that  default  had  been  in  the 
payment  of  said  sum,  and  prayed  that  said  sum  might  be  paid,  or 
in  default  foreclosure.  The  bond  had  been  lost  but  evidenoa 
taken  in  a  court  of  law  was  put  in.  To  this  the  principal  defen- 
danta  set  out  that  the  plaint^  Imd  sued  on  his  bond  and  obtained 
judgment,  and  under  it  had  sold  all  the  real  and  personal  estate  of 
said  Simpson,  and  that  consequently  having  elected  his  remedy  at 
law,  he  was  barred  firom  relief  in  equity.  The  oauae  waa  then 
brought  oa  by  way  of  motion  for  a  decree. 

A.  Orooka,  for  plaintiff,  oonteoded  that  although  the  bill  was 
framed  as  if  for  foreclosnro,  yet  that  the  court  would  look  to  the 
facts  of  the  bill,  and  under  the  prayer  for  general  relief,  deprae 
the  plaintiff  entitled  ta  speoific  performaaee^  The  action  at  law 
was  not  a  bar,  for  the  antion  was  only  for  instalments  due,  and 
did  not  put  an  end  to  the  oontract 

S^oi^,  for  the  infants,  argned,  that  the  bill  was  demurrable  ia 
its  present  sh(i|M^  and  that  plaintiff  was  barxed  by  hia  action  at 
law. 

ffodgiaa  for  defendants,  Simpson  and  Marshall.  Tbe  action  at 
law  must  be  held  ta  have  put  an  end  to  the  contract  The  plain- 
tiff after  bringing  parties  before  the  court  to  answer  his  speeific 
prayer^  could  not  turn  round  and  aay  that  ha  ashed  a  difaseat 
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relUt  Marshall  bad  no  Intereat  m  tht  plaoa,  Mid  tk«  b|U  awM^ 
be  diMDiBMd  at  afsiast  him. 

The  oasea  oited  were,  SakUer  y.  Ferguson,  ( 1,  M.  &  G.  286, 
8.  e.  14  Jar.  256),  Barker  v.  Snuu^k  (3  Bear  04)«  Orme  x.Bronghion, 
(10  Bing  538),  Dart,  V.  &  P.  Fry  on  Sp.  Perf,  25w 

EsTBir,  V.  C., — I  thiDk  the  agreement  U  proved,  bnt  it  woald 
be  aatiafactorj,  though  not  necessary,  to  see  the  bond  given  by  the 
plaintiS^  which  mattt  be  in  the  defendant's  custody.  The  bill 
ought  not  to  be  entertained  In  its  present  shape,  but  the  plaintiff 
may  have  leave  to  amend.  I  think  the  plaintiff  should  pay  the 
the  costs  up  to  the  present  time,  and  that  the  bill  sboald  be  dls- 

Sissed  as  to  Marshall  with  costs.    The  cause  to  stand  over  with 
eas  directions.  ^ 

This  is  subject  to  the  question  of  waiver  by  the  plaintHf  brings 
ing  his  action  at  law.  My  impression  is  against  the  waiver  and 
ID  favor  of  the  plaintiff.  The  case  of  Orme  v.  Broughion^  is  the 
case  of  the  administrator  of  a  purchaser  suing  for  damages,  and  it 
was  there  held  It  would  bar  other  actions  or  suits,  but  ^imsrs,  could 
he  here  sue  for  specii&c  perfomanoe  ?  Mr.  Fry  alao  states,  that 
whea  a  plalatilE  has  proceeded  at  law  and  recovered  damages  for 
the  breach  of  the  oontraoi,  he  eannot  alkrwarda  sue  in-  eq^y  foe 
spsoifio  peiformaBce.  SitinUr  v.  Ferg^9<m,  is  the-  case  of  a  auv- 
geon  agreeing  not  to  practice  in  a  certain  place  under  a  p^nalt^  of 
£500  The  plaintiff  brought  hia  action  and  recovered  £500  as 
liquidated  dsjnsges  and  signed  jadgmsnt,  and  it  was  there  held 
that  after  the  verdict  giving  liquidated  damages  for  thye  breach  of 
the  agteement,  the  contract  was  at  an  end«  and  that  <;qqity  cpnld 
not  interfere.  In  Barker  v.  Smarkf  the  plaintiff  was  compelled  to 
elect ;  b^t  p^x  M-  K.  '*  The  pjaintiff  wul  not  be  prejudiced  for  if 
he  fail  in  one  repedj,  he  may  report  to  the  other.  I  think  the 
ol^ectipn  should  npt  prevail. 


bons  afbec  oemme&oU&g  the  same^  if  witbia  that  tiin9  bo  mon 
candidatefl  arsi  proposed,  &&  If,  oQUrUbatiiading  the  ezpirar 
tioD  of  the  hour,  he  keep  tbo  poll  open,  and  ahoctlj^  aAenrmrda 
receive  a  second  candidale,  whiob  candidate  is  elected,  wo 
appr^end  his  eleodon,  If  not  impeached  on  other  grounds 
would  be  valid. — ELds.  L.  J.] 
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GENERAL    OO a R Eflf PO N DE N G K . 

■      ■     I  «»■      ■   II    ■   ■■-*.  .,.1...  -,.   -    ■      I 

To  TBI  EniTOBs  or  thi  Law  Journal. 

Xovmship  of  Ratnhao),  Marob,9,  I860. 

QijKvuuf^ic-rl^e  feUpwli^^  q««9i(ipifa  beix^  of  genera^  ^Or 
tonii^,  MMprom  la  ito  «mm  u»  tM  «^  ia«M  of  jK>i»r  vaJiiiiii^l^ 
joamalv  aipo  respootMly  re«|Qesied  by  the  snbfcriheB. 

Ist  Are  the  OonsoUdatad  Statntes  tssnod  to  the  diff^Mrent 
manlcipaKties,  xntended  by  the  Cbvemment  to  be  rn  possession 
and  for  the  mAe  nee  of  the  .Reeve  of  such  mnnidpalHy  to  whom 
they  are  directed ;  or  are  they,  on  the  other  hand,  intended 
to  bo  kept  in  the.  office  of  the  Clevk,  for  the  use  of  the 
municipality  T 

in  my  opinion  tbo  words  pasted  in  each  vplume  ("  The  pro- 
perty and  for  the  use  of  the  office,")  would  indicate  that  the 
latter  is  the  proper  place  for  them,  but  oar  Beeve  takes  a 
different  view,  on  the  groand  that  they  are  directed  to  him, 
and  I  am  aware  that  such  ia  the.  view  t^^en  in  some  other 
municipalities.    What  is  yoor  opinion  T 

dod.  Can  a  fnwdtdate  (at  a  niinicipaL  election)  be  propoaed 

and  seconded,  after  one  hour  has  elapsed  from  the  time  of 

opening  the  ppl^  i^id,  would,  tl^  election  of  auc^  a  candidate 

betalidt 

I  am,  §iftt)om«n,  yoim  truly* 

Township  Cl^bk,  Rainham. 


[1.  The  ReeTO  of  a  Township  has  no  more  right  to  the  Oon- 
solidaled  Statutes  issued  for  the  use  of  the  Township,  than  he 
has.  to  the  chairs  and  tables  in  the  Clerk's  office. 

2.  The  Statute  is,  we  think,  directory,  not  imperaUve.  The 
Betaming  Officer  majf  (not  shall)  dose  the  eleotioa  in  one 


Jiidgmeni — Execution — Registry — Priority. 
To  TBI  EotToas  or  the  Upper  Canada  Ijaw  Journal. 

QsNTLiHEN,— I  beg  leare  to  submit  the  follonrin^  qneatwin 
for  your  consideration,  trusting,  that  yon  may  be  pleased  to 
give  your  opinion  in  the  next  issue  of  the  Jonreal. 

A.  and  B.  are  two  judgment  creditors,  and  D.  is  a  mort- 
gagee. A.  rsgisters  in  the  Regiatry  Offioe  a  certificate  of  judg* 
rnent*  on  4th  January,  1859^  D.  registers  in  the  same  offioe, 
his  mortgage,  on  the  5th  January,  1859,  and  B.  places  a  writ  of 
ji.fa,  against  lands  in  the  Sheriff's  hands,  of  the  same  county, 
on  the  7th  January  of  the  same  year.  A.  afterwards  follows 
with  tL  Ji  fa,  lands  also,  and  iMtnds  it  to  the  sAme  SherifiT, 
on  the  l^th  o£  JaniMtvy»  1859.  On  the  20th  o|  Jan^ary,  1860,^ 
the  Sheriff  offeia  for  sale  the  poopeity  mentioned  in  I>.'s  mort* 
gage,  under  B.'s  execution,  being  the  first  in  Ms  hands^  B. 
thinking  to  secure  himself,  purchases  at  a,  sum  which  pays  the 
two  executions,  and  the  Sheriff  returns  them  satisfied.  Query, 
Does  the  mortgege  hold  good,  and  what  of  A.'s  cerlifieater 

37tk  Macoh.  185a  W. 


[Wb  caa  not  do  more  than  refhr  our  correspondent  to  the 
article  on.  the  Law  of  Eegiatered  Jod^ents,  in.  the  nnmher  (ff 
the  Imp  Jourmd  &r  lust  September-  Correapondents.  m.nsli 
nodOrsfeand  that  we  da  not  intend  to  give  specific  answers  to 
questions,  on  general  law,  unless  onr  answers  will  be  usefoi 
to.oni:  refMl^rq  gepiotal|y.  So  far  a^  the  case  pat  b^  onr  eor- 
reepondent,  W.  ie  eoneemed,  few  beyoiujk  him.self  we  thinly 
would  feel  inach  interested  in  the  result  of  his  inquiry,— - 
Eds-  L.  J.] 


To  THB  EniffCAs  or  tBR  Law  Joitrmaii, 

Municipal  Lato-rAases^ment — Mortgagee — Licenses — Disqualifi* 

cation, 

Beamsville,  Msirch  9th,  1860. 
A  qoestion  has  arisen  in  onr  Manicipi^lity  as  tp  the  legality 
of  the  assessment  of  certain  Mortgages,  and  I  em  desirsd  by 
our  Council  to  enquire  of  you, — Is  a  Mortgage  given  by  A.  to 
B.  to  sequre  the.  pigment  of  money  borrowed  assessable :  or, 
Ia  other  i^ordB»  i£.  A,*  barnoif a  money  of  B,  i^id  gives  B.  a  Mort> 
gage,  can  B  be  asseesed  fiw  the  amonnt  the  Mortgage  calls  fiic. 
And  further,  are  persons  holding  a  Shop  License  for  the  sale 
of  Spiritous  Liquors  by  the  gallon  or  quart,  having  obtained 
that  License  nnder  the  By-laws  of  the  Municipality,  disquali- 
fied from  holdiBg  a  seat  in  the  OonneiL 

Your's  truly, 

BowLT  K1130RN. 


L  It  is  expressly  prorided  by  the  Assessment  Act  that  *'  Sa 
much  of  the  personal  property  of  any  perK>n  as  is  secared  by 
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a  mortgage  apon  land,  or  is  dae  to  bim  on  acooont  of  the  sale 
of  land,  the  fee  or  freehold  of  which  is  rested  io  him/'  shall 
be  exempt  from  taxation  (Consol.  Stat.  U.  C,  p.  651,  s.  9  sob. 
8. 15).  The  reason  is  obfions.  The  land  is  rated  at  its  fnll 
Talue,  and  the  mortgagor  pays  taxes  upon  it  as  if  not  at  all 
mortgaged.  If  the  mortgagee  also  were  obliged  to  pay  taxee 
the  land,  as  regards  the  amount  of  the  mortgage,  would  be 
donbly  rated,  and  this  is  not  intended  by  the  Legislature. 

2.  There  is  no  decision  on  this  point.  Our  impression  is, 
that  a  person  holding  such  a  license  would  be  disqualified  to 
hold  a  seat  in  the  Council  from  which  or  under  which  he  holds 
his  license.  He  would,  we  imagine,  oome  fully  within  the 
mischief  intended  to  be  prevented  by  the  Act  (Con.  Stat  U. 
C,  p.  546,  s.  73). 

REVIEW. 

Ths  Lowsk  Canada  Riports:  Editors,  Monsieurs  LeLieyre 
and  Angers ;  Printer,  Augustin  Cute,  Quebec. 

Number  two  of  these  Reports  is  received.  It  oontsins  the 
reports  of  six  decided  cases  in  the  courts  of  Lower  Canada, 
all  of  which  are  important.  One  ( 1%^  Queen  t.  SL  Louis  et  td) 
ie  important  in  Upper  Canada.  It  determines  that  a  share- 
holder in  an  incorporated  oompany,  under  the  circumstances 
mentioned,  cannot  commit  larceny  from  the  company  nor  be 
guilty  of  obtaining  its  money  under  false  pretences. 

Tbs  Atlantic  Monthlt.    Boston ;  Tioknor  and  Fields. 

April  number  received.  Since  this  young  but  rising  Maca- 
xine  has  been  placed  under  the  control  of  Ticknor  &  Fields,  the 
well  known  Boston  publishers,  it  has  oontinued  gradually  to 

Sain  in  public  favor.  We  look  upon  it  as  one  of  the  best 
lagaxines  of  the  age,  and  without  question  the  most  able 
Magasine  pnblished  on  this  continent.  Unusual  abilitv  is 
displayed  in  its  every  department  And  the  reader  is  lead 
from  grave  to  gay  in  a  manner  as  agreeable  as  instructive. 
The  number  now  before  us  opens  with  an  article  on  the  Laws 
of  Beauty,  which,  though  not  elaborate,  is' learned,  and  char- 
aoteriied  by  a  display  of  much  thought,  and  is  evidently  the 
result  of  deep  reflection.  The  lovers  of  philosophy  will  not 
fail  to  make  this  article  the  subject  of  study. 

Thk  London  Quartbrlt.    New  York ;  Leonard  Scott  &  Co. 

The  quarterly  number  for  January  contains  the  following 
articles:  1.  The  Three  Colonies  of  Australia;  2.  Cotton 
Spinning  Machines  and  their  inventors ;  3.  China  and  the 
War ;  4.  The  R«>man  Wall ;  5.  Religious  Revivals ;  6.  Life 
and  Works  of  Cow  per;  7.  Reform  Schemes.  An  essay  in  a 
quarterly  is  become  a  most  formidable  document.  It  is  no 
longer  the  expression  of  some  evanescent  thoughts  but  an 
elaborate  and  exhausting  disquisition  on  the  subject  in  band. 
That  above  mentioned  on  cotton  spinning  machines  is  a  his- 
tory of  cotton  spinning  machines  and  their  inventors.  That 
on  the  religious  revivals  is  an  attempt  to  deal  with  a  difficult 
and  extraordinary  subject  and  one  oonoeniing  which  there  is 
much  diversity  cf  opinion.  The  conclusion  of  the  writer  is, 
that  the  revivals  are  productive  of  good  and  much  to  be  en- 
couraged. 

Ths  North  British  Ririsw.  New  York:  Leonard,  Scott 
a:Co. 
The  quarterly  number  of  this  able  but  erratic  review,  as 
usual,  abounds  with  much  to  interest-— much  to  gainsay — 
much  to  doubt — and  much  to  think  about.  In  it  there  U  a 
very  singular  coutribution  headed  the  Silence  of  Scripture, 
wherein  the  writer  comments  with  much  emphasis  about  the 


silence  of  Scripture  on  many  points  of  interact  but  not  of  vital 
importance  to  the  Christian,  such  as  the  personal  appearance 
of  Christ,  history  of  the  Virgin  Mary,  &c.  The  vrriter  argues 
that  from  the  silence  of  Scripture  on  these  and  similar  points 
all  must  feel  that  the  Christian  Churches  have  a  larger 
charter  of  freedom  than  in  our  local  and  ecclesiastical  differ- 
ences we  imagine,  and  promises  at  no  very  distant  day  to 
return  to  his  subject.  An  article  on  '*  Form  and  Colour*'  we 
recommend  both  to  the  philosopher  and  the  artist.  The  fol- 
lowers of  Wesley  will  find  in  '*  Wesleyan  Methodism"  much 
useful  information. 


Thb  EcLRdric  Magazihk,  April,  1860.  New  York :  W.  H. 
Bidwell. 
Whenever  we  receive  a  number  of  this  welcome  magaiine, 
we  at  once  tarn  to  the  embellishments.  In  the  number  for 
April  we  have  a  good  likeness  of  the  late  Lord  Maeaulay,  and 
a  most  striking  likeness  of  Longfellow  the  poet.  The  embel- 
lishments are  a  meet  attractive  leatore.  For  works  of  art  they 
cannot  be  surpassed,  and  the  Editor  usually  manages  to  make 
most  acceptable  selections.  The  letter  press  is,  as  usual, 
varied  and  Interesting. 

Gonir's  Lady's  Book,  April,  1860.  Louis  A.  Godey,  Philsr 
delphia. 
The  engravings  in  '*  Qodey''  have  not  only  the  merit  of 
being  beautiful,  but  instructive.  The  "  Lady's  Book"  is  a 
universal  favourite  with  ladies,  and  so  well  it  may  be.  For 
thirty  years  its  Editors  have  labored  to  make  it  worthy  of 
their  patronage,  and  in  this  Uiey  have  succeeded  in  a  marked 
degree.  And  notwithstanding  its  great  sttooesa,  no  exertioii 
is  spared  to  secure  a  eontinaance  of  that  publioeupport  which 
has  been  so  honestly  acquired.  Terms,  for  one  oopy,  93  per 
annum. 


Ths  Unitib  States  iNsmtANci  Qazstti.  Edited  and  pub- 
luhed  by  G.  E.  Currie. 
The  number  for  March  is  received,  and  is  the  first  received 
for  several  months.  We  are  always  glad  to  see  the  Insuranoe 
Gasette.  It  is  a  most  industrious  compilation  of  faots  and 
statistics  bearing  on  a  topic  about  which  not  only  nnder- 
writ^ra  but  law  mormere  and  legislators  are  much  concerned. 


APPOINTMENTS  TO   OFFICE,  A.C. 


REOORDBR. 

WILLTAM  nORTON,  ortha  City  of  Loodoa.  Biqulrv,  BarrbCarmtlAW,  to  b»  B*> 
eordw  of  tiM  City  of  Londoo.--<GaMtted  nth  Manh,  1800.) 

GORONSRS. 

HRNRT  GOODMAN,  to  be  an  Auociato  Ooroner  for  tba  Ooontj  Llnooln— C^*- 
■eUadSnl  March,  18C0.) 

ALVRKD  WYATT,  in  be  aa  Aamoiata  Oonmar  for  tha  Qounij  of  OBtalo.-<G*> 
Hftcad  3nl  March,  IMO.) 

MOTARIIS  PUBUa 

JAME8  HAlfYRT.  of  St  Tbonmi.  BairlataMit-lAW,  to  ba  a  Notary  PiAIIb  for 

Uppar  Canada.— (Gaaaltad  3rd  H ardi,  ISflO.) 
ALKXAN  UKK  SHAW,  of  KlneaidlM.  Attom^y-at-lAw,  to  ba  a  Notary  PabUe  fov 

Uppor  Oanadaw^Qaaatlad  I7ih  Biarefa.  18S0.) 
GBGROB  DOUGLAS  r«RftU890N.  of  Wmgm,  to  ba  aNotoiy  PabUa  for  Vppar 

Oanada^-Gaaattad  S4Ui  March,  1860.) 

«HMHM^^^iH^B^^MHBHiMiBaMi^MBBVMBB*MBBMBBV^^i^iHH^HaafoaMiaMai^a^BBa^nHiMaBMBHIHV 

1    -i .     ■        J    -    -   1      I ^ ' ■ ' ' _  _  ^ 

TO    CORRESPONDENTS. 


A  Dnnfioff  OoUBT  CuoL^^Aiwntn  Law  frmtn-^Ati  Ou»  BAaaana— Paol 
Duvv— MABCua  Ouvir— Anotbkb  Law  SvcBmi— Undar  **  DItMob  Ooarta." 

Towmmr  Clbk  or  Rahtbam.— W.— Bowlt  Kobobji— Undar  '■Ganatal  Ooma* 
pODdanea.** 

Tha  oomiaiinlcatioii  of  oar  coriaapoudeat "  Svbaerlbar"  to  aoi  andh  a  eommval- 
catlon  aa  we  are  asiuUly  diaponed  to  answer.  It  to  not  of  follleiaat  efnend  Impoco 
taneau  and  to  beaMea  too  long  for  inaertloo*  and  leoka  too  mnah  aa  If  addivaacd  to 
aa  to  aava  a  foe  to  eoanaal.  For  the  lailefoctlon  of  oar  curre»popdept  we  nmj 
however  ntate  that,  ao  for  aa  we  have  finned  any  opinfcro  on  the  caar  atated.  it  to 
against  (7m  right  to  ndtof  In  Eqaity  He  eould  not  go  ioto  Bqolt/  with  ctoaa 
hands.  What  waa  aailgnad  w«a  not  aa  aadoTBad  note  bat  a  Jelat  jadgnant^— 
Ifc  J« 
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DIARY   FOR  MAY. 


1.  Tnwdaj...^^.  Last  d.  for  not  to  Ooantlw  tf  spport.  of  Onm  School  momtyt. 
6.  tetunUy..^.^  Artidos,  *e^  to  bs  left  with  Itoo.  Law  8oc  Chjuuswy  Bmrinx 
<L  SUNDAY Uk  «Mcliqr  l^fUr  jfivter.  [Ibrm  eod^ 

IS.  8UNDAT bth  Stmdajf  after  itatter.    JtnpaWm  Swtda^. 

le.  Wedsaada/  ^  Lut  day  ibr  Mrvloa  of  Writ  In  Ooontj  Court. 

17.  ThorMiajr  .-^  Atotnttom  Dag, 

20.  8UN1>aT Stmaag  o/ler  Ateenatom  Dajf, 

21.  Mfloady.^ ......  lUsm  Tkkii  hii(liii. 

26.  Friday l*a|M*r  Oi^,  Q.  & 

90.  SatordajT .......  I*ap«r  Day,  a  P.    Laat  d^  for  deelar.  Covoty  Oonrt 

27.  SUNDAY IFAtt-Anufay. 

28.  Monday.........  Phpar  Day,  U.  & 

29.  Toaaday  Paper  Day,  C.  P. 

M.  Wadnaad^y  ...  P^par  Day,  Q.  B, 

9\   Ti»nr«i.»         /  "P^  ^J>  ^'  P*    ^^^  ^J  '<»'  <^^t  oT  Barlslon  finally  to 
w.  Tuoraaay ......  ^    ^^  ^^,j  ,j^^  wmI  J^  Oo.  Caaaeila  to  ivriaa  Tp  KoUa. 

IMPORTANT  BUdlNBSS  NOnOB. 

Artoiw  inddUi  to  the  PnpHtton  o/thu  Jmurnol  are  regutated  to  rtmemher  that 
att  mirpfUidmeaeemaUt  have  be^n ptoBtdintfuthandt i^ Meetre.  Aitfofi  AArdagh^ 
AUnnujft,  AarrU,  /ar  coUeeUms  and  Uud  tmlg  a  prompt  remittance  to  them  wiU 
aaveeottt. 

n  i$  wahgmU  rehieltmeftkaith»Pinprietar$  ham  adepted  thie  eaieree;  but  ttty 
ftsvcteea  eoM^/etl  to  cto  ao  tfa  order  toenaUe  them,  to  meet  their  emrrent  expmuet, 
uJfcff^  arc  aery  Aaaay. 

Norn  that  the  nap^Wteetr  o/theJmamal UeoffenerattyadmiUed^U  wnuldaUheun- 
raatomabU  to  expect  thai  the  Prufeeeum  and  Officere  q/the  Omrie  taoMid  oopordUa 
Uberai  euppori,  6utoad  V'«iUow<>V  <*«iiuelK«  to  be  ncarf  >r  Mcfr  ff«6aer^(ibfu. 

TO  OORKBSPONDfiNTS— As  tattpage. 

^t  ipp^r  ©aiiak  fato  JuurnaL 

MAY.  I860. 


NOTICE  TO  SUBSCRIBERS. 

Aa  Monu  Subaeribera  do  not  yet  underatand  our  new  method  of 
addreating  the  •*  Law  Journal"  we  take  thia  opportunity  of  giving 
an  explanation. 

The  object  of  the  ayttem  ia  to  inform  each  individual  SubacHber  of 
Md  mmount  due  by  him  to  ua  to  the  end  of  the  ovrrbkt  year  of 
yatblieatwa, 

3%ia  object  ia  efeeted  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subaeriber,  2.  The  amount  in  arrear,  8.  The 
torrent  year  to  the  end  of  which  the  computation  ia  made. 

Thus  «*  John  Smith  $6  '60.'*  Thia  aign^fiea  that,  at  the  end  of  the 
year  1860,  John  Smith  will  be  indebted  to  ue  in  the  aum  o/$5,  for 
the  current  volume. 

So  ••  ffemy  Tompkina  $26  >60  "  By  thia  U  eigmi/Ud  thai,  at  the 
end  of  the  year  1860,  Benry  Tampkine  will  be  indebted  to  us  tit  the 
earn  of$2S,for  6  volumee  of  the  **  Law  Journal.*' 

Many  peraona  take  $5  *60  to  mean  5  dollara  and  60  eenta.  Thia 
ie  a  miatake.  The  **  60  "  hoe  reference  to  the  year,  and  not  to  the 
amtpunt  repreaented  ae  due. 


TAXATION  OF  ATTORNEYS  BILLS. 


It  is  at  present  the  policy  of  the  law  to  regulate  as  far  ag 
poaaible  the  remuneration  to  be  allowed  Attorneys  and 
SolicitoiB  for  work  done  by  them  as  snob. 

Thia  policy,  though  having  many  advocates,  is  not  with- 
out some  opponents.  Many  there  are  who  contend  that 
neither  the  Court  nor  any  other  power  should  dictate  to  an 
Attorney  what  he  is  to  charge  for  his  services  more  than  to 
the  tradesman  what  he  is  to  enlarge  fpr  his  wares,  or  to  the 
laborer  for  hia  labor. 


Without  discussing  the  wisdom  of  the  existing  policy, 
we  propose  to  examine  in  what  manner  and  to  what  extent 
it  is  carried  intopractice. 

An  Attorney  or  Solicitor  is  an  officer  of  the  Court,  and 
as  such  amenable  to  the  Court  for  everything  which  he  does 
in  the  practice  of  his  profession,  whether  it  be  the  receipt 
of  money  or  the  issue  of  a  writ,  a  charge  made  or  a  suit 
conducted. 

From  thb  it  is  argued  that  the  Courts  have  independ- 
ently of  any  statute  power  to  refer  an  Attorney's  bill  for 
taxation  (Sai/ers  v.  Waiond,  1  Sim.  &  St.  97;  Williams  v. 
Odell,  4  Price  279,  WUson  v.  QutteriJge,  4  D.  &  R.,  736. 

This  position  is  sustained  to  some  extent,  though  not 
conclusively,  by  the  case  of  Watson  v.  Foston,  1  Dowl. 
P.  C  556,  but  in  the  case  of  Dagley  v.  Kentish^  2  B.  & 
Ad.  411,  Lord  Tenterden  doubted  its  correctness.  And 
in  Wtifmouthy.  Knight,  3  Scott,  764,  Chief  Justice  Tiqdal 
referring  to  Dagley  v.  Kentish,  said,  '<  The  result  of 
the  conference  of  the  Judges  on  that  case  was  that  they 
almost  unanimously  concluded  that  the  Courts  had  no 
authority  independently  of  the  Statute  to  direct  the  taxa- 
tion of  Attorneys  bills  unless  under  special  circumstances, 
as  when  an  Attorney  has  been  guilty  of  fraud.'' 

The  authority  of  more  recent  oases,  aqd  the  practice  of 
the  Courts  is  certainly  in  favor  of  the  doctrine  advanced 
by  Chief  Justice  Tindal  (^Slater  v.  Brookes^  9  Dowl.  P.  C. 
349.     See  ex  parte  Cardross,  5  M.  &  W.  545). 

It  is  not  now  usual  for  the  Courts  to  refer  a  bill  to  taxa- 
tion, otherwbe  than  under  some  one  or  other  of  tl^e  Statu- 
tory provisions  giving  express  authority  so  to  do.  In  each 
case  where  the  right  is  disputed  the  contest  is  whether  the 
services  charged  for  are  such  as  can  be  referred  up^er  the 
Statute,  not  whether  the  Court  has  power  independently  of 
the  Statute  to  make  the  particular  reference. 

Until  recently  the  Statute  under  which  references  were 
made  was  2  Geo.  II.  cap.  23,  s.  23,  passed  in  1729,  which 
provided  as  follows  : — 

<<  1.  That  no  Attorney  or  Solicitor  should  commence 
or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  at  Law  or  in  E<]uity 
until  the  expiration  of  one  month  or  more  after  such  At- 
torney or  Solicitor  should  have  delivered  unto  the  party  or 
parties  to  be  charged  therewith,  or  lefl  for  him,  her  or 
them  at  his,  her  or  their  dwellingrhouse  or  last  place  of 
abode,  a  bill  of  such  fees,  charges  and  disbursements,  writ- 
ten in  a  common  legible  hand  and  in  the  English  tongue, 
(except  law  terms  and  names  of  writ^,)  and  in  words  at 
length  (except  times  and  sums),  which  should  be  subscribed 
with  the  proper  hand-writing  of  suph  Attorney  and  Solicitor. 

''  2.  That  upon  the  application  of  the  party  or  parties 
ohargeab)^  \ij  such  bill|  QJ  of  any  other  person  in  that 
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behalf  amhoriz^,  unto  the  Lord  High  ChaneelloT,  &c,  or  the  Court  in  which  the  baBiness  contained  in  snch  bill,  or 


unto  any  of  the  Courts,  &o.,  or  unto  a  Judge  of  any  of 
the  Courts,  &c.,  in  which  the  business  contained  in  such 
bill,  or  the  greatest  part  thereof  in  amount  or  value  was 
transaeted,  and  upon  the  submission  of  the  said  party  or 
parties,  &c.,  to  pay  the  whole  sam  that  upon  taxation  of 
the  said  bill  should  appear  to  be  due  to  the  said  Attorney 
or  Solicitor  respectively,  it  should  be  lawful  for  the  said 
Lord  High  Chancellor,  Court,  Judge,  &o.,  to  refer  the  bill 
and  the  Attorney  or  Solicitor's  demand  thereupon  (although 
no  action  or  suit  should  be  depending  in  such  Court  touch- 
ing the  same)  to  be  taxed  and  settled  by  the  proper  officer 
of  such  Court  without  any  money  being  brought  into  the 
Court  for  that  purpose. 

"  8.  That  if  the  Attorney  or  Solicitor^  or  party  or 
parties  chargeable  by  such  bill  having  due  notice,  should 
refuse  or  neglect  to  attend  the  taxation  the  officer  might 
proceed  to  tax  the  bill  ex  parte,  pending  which  reference 
and  taxation  no  action  should  be  coilimenced  or  prosecuted 
touching  the  demand. 

'<  4.  That  upon  the  taxation  and  settlement  of  inch  biH 
ind  demand  the  party  or  parties  should  forthwith  pay  to 
the  Attorney  or  Solicitor,  ^c,  the  whole  sum  that  should 
be  found  to  be  or  remain  due  thereon,  which  payment  should 
be  a  full  discharge  of  the  said  bill  and  demand,  and  in  de- 
&ult  thereof  should  be  liable  to  an  attachment  or  process  of 
contempt  or  other  proceeding  at  the  election  of  the  Attor- 
ney or  Solicitor. 

**  5.  That  if  upon  the  taxation  and  settlement  it  should 
be  fbund  thlit  the  Attorney  or  Solicitor  was  overpaid,  then 
the  Attorney  or  Solicitor  should  forthwith  refund  all  such 
monies  as  the  taxing  officer  should  certify  to  have  been 
overpaid,  and  in  default  that  the  Attorney  or  Solicitor 
should  in  like  munner  be  liable  to  an  attachment  or  process 
of  contempt. 

"  6.  That  the  costs  of  such  taxations  should  be  awarded 
aoeording  to  the  event  of  the  taxation  of  the  bill,  that  is 
to  say,  if  the  bill  taxed  be  less  by  a  6ixth  part  than  the 
bill  delivered,  then  the  Attorney  or  Solioitor  should  pay 
the  costs  of  the  taxation^  and  if  not  less  the  Court  in  its 
discretion  should  charge  the  Attorney  or  client  in  regard 
to  the  reasonableness  and  unreasonableness  of  du'ch  bills.'' 

Without  discussing  the  various  provisions  of  this  Statute 
we  may  remark,  that  as  compared  with  subsequent  Statutes 
the  following  appear  to  be  some  of  its  distinguishing 
charlicteristics.  The  power  to  tax  was  after  delivery  of 
bill.  The  time  for  the  application  was  according  to  the 
Intention  of  the  Act,  within  a  month  after  delivery.  The 
applicant  was  required  to  be  the  party  chargeable.  It  ap- 
plied only  to  business  transacted  in  some  one  or  other  of 
the  Courts.    The  application  Wf^  required  to  be  made  to 


the  greatest  part  thereof  in  amount  or  value  was  transacted. 

In  Upper  Canada  the  power  to  refer  a  bill  to  taxation 
until  the  passing  of  the  Stat.  16  Vic,  cap.  175,  appeals 
to  have  been  derived  entirely  from  the  Eng.  Stat  2  Creo. 
11.  cap.  23,  s.  28.     (/»  re  Jones  8  tl.  C.  L.  J.  167.) 

The  16  Vic,  .cap.  175,  was  in  some  respects  an  extension 
of  the  provisions  of  the  old  Act. 

It  expressly  allowed  an  application  after  the  expiratioii 
of  one  month  from  deKvery  with  such  directions  and  sub- 
ject to  such  conditions  as  the  Court  or  Judge  making  such 
reference  should  decide  proper,  but  provided  that  no  such 
reference  should  be  made  after  a  verdict  obtained  or  writ 
of  enquiiy  executed  in  any  action  fbr  the  recovery  of  the 
the  demand  or  after  the  expiration  of  twelve  montha  from 
the  delivery  of  the  bill,  except  under  special  cirouttslaneev 
to  be  proved  to  the  satisfaction  of  the  Court  or  Judge. 

The  reference  was  permitted  to  the  proper  officer  of  Am 
Court  in  which  any  of  the  business  charged  was  dene. 
It  empowered  the  officer  to  whom  the  referenee  was  made 
to  request  the  proper  officer  of  any  other  Court  to  aanst  in 
taxing  and  settling  any  part  of  the  bill.  If  mora  than  a 
sixth  wero  disallowed  the  Attorney  was  required  to  pay  the 
costs  of  taxation.  If  less,  the  party  chargeable.  In  the 
former  Act  on  this  latter  poibt  the  Court  had  a  discrotion. 

The  Courts  also  were  empowered  in  cases  when  author- 
ized to  rofer  a  bill  when  delivered,  if  no  bill  were  delivered 
to  order  the  delivery  of  the  same,  and  to  make  an  order 
for  the  delivery  up  of  deeds,  documents,  and  papers  in  the 
possession,  custody,  or  power  of  the  Attorney  (s.  20)^ 
provided  for  a  reference  upon  the  application  of  a  party 
liable  to  pay  though  not  the  party  chargeable  (s.  21),  and 
also  for  the  delivery  of  a  bill  to  a  party  liable  though  not 
chargeable  (s.  22). 

It  also  in  express  terms  declared  that  the  payment  of 
any  such  bill  should  in  no  ease  preelnde  the  Court  or  Judge 
from  referring  the  bill,  if  the  special  circumstances  of  the 
case  in  the  opinion  of  the  Court  or  Judge  appeared  to 
require  the  same ;  upon  such  terms  and  conditions,  and 
subject  to  such  directions  as  to  such  Court  or  Judge  should 
seem  right,  provided  the  application  were  made  within 
twelve  months  after  payment  (s.  23). 

Such  was  the  law  until  the  passing  of  the  Con^lidated 
Act  of  Upper  Canada,  cap.  85.  The  whole  law  on  the 
subject  is  now  contained  in  eighteen  sections  of  that  Act, 
numbering  ftom  s.  27  to  s.  44  inclusive.  They  are  sub* 
stantially  a  re-enactmetit  of  the  old  Statute  of  2  Qeo.  II. 
c.  28,  s.  23,  and  16  Vic.  c.  175,  s.  20,  21  and  22. 

Our  16  Yio.  cap.  176  appears  to  have  been  based  upon 
the  Eng.  Stat.  6  &  7  Yio.  c.  78,  s.  37,  38  and  89,  which 
repealed  and  re-enacted  the  Eng.  Stat.  2  Geo.  II.  cap.  28 
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8.  23,  and  bo  oar  present  Act  and  the  Eng.  Stat.  6  &  7 
Yio.  cap.  73  are  sabstantiallj  the  same. 

It  is  enacted  by  our  present  Statate  as  follows : 

<<  1.  That  no  suit  at  Law  or  Equity  shall  be  bronght  {ox 
the  recovery  of  /ea^  charges  or  duhurs/^ofiu  for  business 
done  by  any  Attorney  or  Solicitor  oi  9uch  until  one  month 
afier  delivery  of  bill;  &&  (as  before),  (s.  27). 

^'  2.  That  npon  the  application  of  the  party  chargeable  by 
such  bill  within  such  month  any  of  the  Superior  Courts  of 
Ijiw  or  Equity,  or  any  Judge  thereof,  &c.,  without  auy  mo- 
ney being  brought  into  Court,  may  refer  the  bill,  &c.,  to  be 
taxed  by  the  proper  ofl|cer  of  any  of  the  Courts  in  which  any 
of  the  business  charged  for  in  such  bill  was  done  (s.  28). 

''  8.  That  in  case  no  application  be  made  wUktn  the 
month,  then  the  Court  or  Judge,  upou  the  application  of 
either  party,  may  order  a  reference  with  such  directions  and 
conditions  as  he  may  deem  proper,  and  may  upon  such 
terms  as  may  be  thought  just  restrain  any  suit  for  such 
demand  pending  the  reference  (s.  29). 

*'4.  That  DO  such  reference  shall  be  directed,  Ac,  after 
a  verdict  obtained  or  writ  of  enquiry  executed,  or  after 
twelve  months  from  the  time  such  bill  was  delivered,  &c., 
except  under  tpecud  drcumgiancn  to  be  proved  to  the  sa- 
tia&ction  of  the  Court  or  Judge  to  whom  the  application 
fer  the  reference  is  made  (s.  80). 

<<  5.  That  in  ease  either  party  having  due  notice  leftiMs 
or  neglects  to  attend  the  taxation,  the  offioer,  fto.,  may  tax 
«ke  bill  tKparU  (s.  81). 

"  6.  That  in  ease  the  referenoe  is  made  upon  the  appli- 
oatton  isi  either  party,  and  the  party  chargeable  with  the 
bill  attends  the  taxation,  the  costs  of  the  reference  shall  be 
paid  according  to  the  event  of  the  taxation,  except  that  if 
a  sixth  part  be  taxed  off  the  costs  skaU  be  paid  by  the 
party  by  whom  or  on  whose  behalf  such  bill  was  delivered, 
and  if  hn  than  a  sixth  part  be  taxed  off  thereby  the  party 
chaigeable  with  such  bill,  if  he  applied  for  or  attended 
Am  taxation  (s.  31). 

<<7.  Xhat  every  order  of  refereooe  shal)  direct  the 
offioer,  &c.,  to  t^  the  costs  pf  the  reference  and  to  certify 
what  upon  the  reference  he  finds  to  be  due  to  or  from  either 
puiy,  &0.  (s.  82.) 

*^  8.  That  such  officer  may  certify  speeiaUy  any  circum- 
stances relating  to  such  bill  or  taxation,  and  the  Court  or 
Judge  may  thereupon  make  such  order  as  may  be  deemed 
right  respecting  the  payment  of  the  costs  of  the  taxation 

(s.  33). 

"  9.  That  in  case  such  reference  be  made  when  the  same 
not  authorized,  except  under  special  circumstances  as  here- 
iabefoi^  provided,  the  Court  or  Judge  in  making  the  same 
may  give  any  special  directions  relative  to  the  costs  of  the 
re^rence  (a.  84.) 


"  10.  That  where  no  bill  has  been  delivered,  &c«,  ^nd 
where  such  bill  if  delivered;  &c.,  might  have  been  referred 
as  aforesaid,  any  such  Court  or  Judge  mv^  order  the  deliv- 
ery of  a  bill  and  may  afso  order  thei  delivery  up  of  deeds 
or  papers,  &c.  (s.  35). 

''  11.  That  in  proving  a  compliance  with  this  Act  it 
shaU  Qot  be  necessary  in  the  first  instance  to  prove  the 
contents  of  the  bill  delivered,  ^e.  (s.  36). 

**  12.  That  any  Judge,  &c.,  on  proof  to  his  satisfi^ction 
that  there  is  probable  cause  for  believipg  that  the  party 
chargeable,  &c.,  is  about  to  quit  Upper  Canada,  may  autho- 
rise an  Attorney,  &o.,  to  commence  t^n  action  for  the  recov- 
ery of  his  fees,  4^c.,  although  one  month  h(i8  not  expirod 
since  the  delivery  of  his  bill,  &o.  (s.  37). 

*'  13.  That  when  any  person  not  being  chaigeable  as  the 
principal  party  is  liable  to  pay  or  as  paid  any  bill,  &c.,  the 
party  so  paying,  4^,  may  make  the  like  application  for  # 
reference,  to.,  aa  the  party  chai^geable  therewith  might 
himself  have  made,  &c.  (s.  88). 

^  14.  That  in  case  such  an  application  }b  made  when 
under  the  provisions  hereinafter  contained,  a  roference  is 
not  authorized  except  under  special  circumstances  the 
Court,  &c.,  may  take  into  oonaideration  any  additional 
special  circumstances  applicable  to  the  person  making  it^ 
&c.  (s.  89). 

*^  15.  That  for  the  purpose  of  any  such  reference,  &o. 
9Uoh  Court  or  Judge,  Ac,  may  order  the  Attorney,  Ac,  to 
deliver  to  the  party  making  the  aj^lication  a  copy  of  the 
bill  uponpagm$td  of  the  co9t$  of  the  copg  (a.  40). 

<'  16.  That  no  bill  previously  talced  shall  be  again  refer- 
red, unless  under  special  circnmstances  the  Conrt  or  Judge, 
tO'f  ihipks  fit  to  direct  a  rotaxation  (s.  41). 

'<  17.  That  pfiyment  of  any  such  bill  shall  in  no  case 
preclude  the  Court  or  Judge,  &c.,  from  referring  such  bill 
for  taction  if  the  application  be  made  within  twelve 
months  afker  payment,  and  if  the  special  circumstances  of 
the  case  in  the  opipion  of  such  Court  or  Judge  ^pear  to 
f^uiiie  the  aam^y  upon  the  terms  and  subject  to  the  direc- 
tions which  to  the  Court  or  Judge  seem  ineet  (s.  42). 

<'  18.  That  in  all  cftses  in  which  a  hill  i^  fefened,  i^. 
the  officer,  &o.,  may  request  the  proper  (Acer  of  any  other 
Court  to  assist  him  in  taxing  any  part  of  such  bill;  &e. 
Oi.  43). 

<<  19 .  That  all  applications  made  to  refer  any  bill,  dec, 
pr  for  the  delivery  of  a  bill,  d^c,  shall  be  made  ^  In  the 
matter  of  such  Attorney  or  Solicitor,'  &o."  (s.  44). 

If  space  permitted  we  might  make  many  observations  in 
explanation  of  the  above  statutoiy  provisions,  but  at  pro- 
sent  must  briefly  confine  our  remarks  to  two  points.  1. 
Cases  within  the  Act.  2.  Effect  of  the  Act  upon  special 
agreements. 
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Fifit,  Id  the  old  Act  2  Geo.  II.  c.  23,  s.  23,  the  ex- 
pressioD  was,  '^  Fees,  Charges  or  Disbarsements  at  Law  or 
in  Equittfj'  and  was  construed  as  extending  only  to  fees, 
&c.,  connected  with  proceedings  in  Courts  either  at  Law  or 
Equity  (^HUliery,  James  Barnes,  41,  Burton  y.  Chatterton, 
8  B.  A  Aid.  486,  Williams  v.  Oddl,  4  Price  279,  ex  parte 
Dann,  9  Yes.  647).  But  if  the  bill  delivered  contained 
any  taxable  item  the  whole  became  taxable  (Winter  y. 
Payne,  6  T.  R.  645,  Smith  v.  Taylor,  7  Bing.  259). 

The  present  Act  extends  not  only  to  ''  Fees,  Charges  or 
Disbursements,''  but  to  '^  business  done  by  any  Attorney  or 
Solicitor  as  such"  and  therefore  the.  Act  is  not  now  fimit- 
ed  to  business  transacted  in  Court,  but  extends  to  any  other 
business  connected  with  the  profession  of  an  Attorney  or 
Solicitor,  which  as  an  Attorney  or  Solicitor  he  is  employed 
to  do  {Smith  v.  Dimes,  4  Ex.  32).  When  the  bill  is  for 
conTeyancing  and  business  not  done  in  Court  the  Taxing 
Officer  must  ascertain  the  remuneration  as  well  as  he  can  ac- 
cording to  the  contract  between  the  parties  express  or  implied 
(Jn  re  Eccles  fi  al,  5  U.  C.  L.  J.  279,  lb,  6  U.  C.  L.  J.  59). 

Second.  The  jurisdiction  as  to  taxation  extends  only  to 
the  ascertainment  by  the  ordinary  rules  of  practice  of  the 
quantum  payable  by  the  one  party  to  the  other.  It  does 
not  authorize  the  Court  or  Judge  to  determine  whether  a 
special  agreement  exists,  or  to  interfere  with  a  special 
agreement  superseding  the  discretion  of  the  Court  (In  re 
Smith,  4  Beay.  809,  Alexander  y.  Anderden,  6  Beay.  405, 
In  re  Byrch,  8  Beav.  124.  In  re  Rhodes,  lb,  224.  In  re 
Thompson,  lb,  287.  In  re  Eyre,  10  Beay.  569).  The 
yalidity  of  such  an  agreement  can  in  Equity  only  be  deter- 
mined in  a  suit  and  not  by  petition  (/a  re  Whiteombe,  8 
Beay.  145).  And  where  the  amount  of  a  bill  of  costs  was 
included  in  a  settled  account  between  a  Solicitor  and  client, 
and  retained  by  the  Solicitor  out  of  money  in  his  his  hands, 
it  was  held  that  the  Court  liad  not  jurisdiction  upon  peti- 
tion to  open  the  account  and  enter  taxation,  and  that  it 
could  only  be  done  by  bill  (In  re  Catlin,  8  Beav.  121.  See 
also  ex  parte  Buss.  2  Phillips,  562).  But  the  Courts  of 
Common  Law  will  not  in  general  give  full  effect  to  agree- 
ments between  Attorney  and  client  for  payment  at  a  speci- 
fied rate  for  business  done  (Drax  y.  Scroope,  2  B.  &  Ad. 
581.  Evans  y.  Taylor,  2  Dowl.  P.  C.  349.  Tanner  y. 
Lea,  4  M.  &  O.  617),  though  there  is  nothing  to  prevent 
an  Attorney  bargaining  with  his  client  for  less  than  the 
established  rate  of  fees  (per  Bullock,  C.  B.,  in  Smith  y. 
Dimes,  ubi.  sup.j. 

ATTORNEY'S  BILL. 


The  case  of  Read,  Leith  dk  Read  v.  Cotton  &  Manning, 
reported  in  this  number,  will  be  read  with  interest  in  con- 
pexion  with  the  foregoing. 


MUNICIPAL  LAW. 


Our  thanks  are  due  to  W.  Duck,  Esq.,  of  the  city  of 
Ottawa,  for  the  report  of  the  case  of  Regina  ex  rd.  Home 
and  Sparks,  reported  in  other  columns. 

The  judgment  will  be  read  with  much  interest  by  those 
who  may  be  concerned  In  contesting  a  municipal  election. 
The  point  decided  is  a  new  one,  and  the  judgment  is  the 
more  valuable  upon  this  account. 

It  is  provided  by  the  Municipal  Act  (Consol.  Stats.  U.C. 
p.  551),  that  a  relator  with  a  view  to  question  a  municipal 
election  shall  make  application  ''  within  six  weeks  after  the 
election,  or  one  month  after  the  acceptance  of  office  by  the 
person  elected.''  The  doubt  arises  on  the  latter  branch  of 
the  provision.  What  is  an  '<  acceptance  of  office,''  such 
as  intended  ?  Taking  the  declaration  of  office  is  undoubt- 
edly an  acceptance.  Then  what  other  act  will  constitute 
an  acceptance  ? 

It  seems,  according  to  the  ruling  of  Judge  Armstrong, 
that  a  speech  by  the  elected  to  the  electors,  immediately 
after  the  termination  of  the  election,  announcing  an  aoeep- 
tance  of  office,  to  bind  a  relator,  must  be  clearly  provedi 
and  possibly  made  in  his  presence  or  with  his  knowledge. 

The  proper  construction  of  this  ckuse  of  the  statute 
becomes  a  matter  of  much  ooncero,  when  we  mention  that 
if  the  time  allowed  for  moving  be  allowed  to  expire  without 
a  motion,  the  right  of  the  elected  to  hold  his  seat  cannot  be 
tried  by  information  in  the  nature  of  a  quo  iparranto,  or  in 
any  other  direct  manner.  (Reg.  ex  rd,  Whiie  and  Roachf 
18  U.C,  Q.B.  226.) 


DEATH  OF  BARON  WATSON. 


This  eminent  Judge,  like  the  late  Mr.  Justice  Talfourd, 
expired  while  holding  a  Court  of  Assize.  On  IStb  March 
last,  while  holding  the  Assizes  for  the  County  of  Mont- 
gomery he  was  seised  with  an  apoplectic  fit,  and  in  less 
than  an  hour  from  the  first  attack  breathed  his  last,  aged 
63.  The  names  of  Mr.  Wilde,  Q.  C,  Mr.  Montague 
Chambers,  and  Mr.  Lush,  are  mentioned  in  connexion 
with  the  vacant  seat. 


LAW  AND  EQUITY. 

The  Lord  Chancellor,  who  for  so  many  years  presided 
over  the  Court  of  Qaeen's  Bench,  and  who,  owing  to  his 
large  experience  and  extensive  learning,  is,  perhaps,  of  all 
living  men  the  best  fitted  to  bring  about  a  fusion  of  the 
systems  of  Law  and  Equity,  has  introduced  a  bill,  which, 
if  it  become  law,  will  in  a  great  measure  attain  that  end. 
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Daring  the  receDt  Darkam  Assizes  in  England,  a  Roman 
GathoHo  Clergyman  (Rev  Father  Kelly)"  refused  to  reveal 
a  statement  made  to  him  by  a  prisoner  in  confession.  Mr. 
Justice  Hill,  the  presiding  Judge,  committed  the  priest  to 
custody  for  contempt. 


THIRD  REPORT  OF  THE   EJfGLTSH  COMMON  LAW 

COMMISSIONERS. 


The  following  is  the  third  and  concluding  report  of  this 

Commission : — 

-  We,  your  Majesty's  Commissioners,  appointed  to  inqaire 
into  thA  Process,  Practice,  and  System  of  Pleading  in  the 
Saperior  Coarts  of  Law  at  Westminster,  the  manner  of  con- 
ducting suite  and  other  proceedings  in  such  Courts,  and  on  the 
circuits,  and  the  costs,  charges,  and  expenses  incidental  thereto, 
the  practice  at  the  judge's  chambers,  and  the  duties  of  the 
several  officers,  clerks,  and  other  persons  of  and  connected 
with  such  0«Hirts,  circuits,  and  judge's  chambers,  humbly  cer- 
tify  to  your  Majesty  that  we  have  further  proceeded  to  consider 
the  matters  thus  committed  to  our  investigation,  and  we  sub* 
mit  to  your  Majesty  this  our  Third  and  Final  Report. 

In  the  year  1850,  your  Mi^esty  was  pleased  to  direct  us  and 
car  late  lamented  colleague  Sir  John  Jervis,  to  inquire  into 
and  report  upon  the  Process,  Practice  and  Svstem  of  Pleading 
in  the  Superior  Courts  of  Common  Law  at  Westminster.  At 
that  time  much  dissatisfaction  prevailed  amongst  the  practi- 
tioners and  suitors.  It  was  complained,  and  with'  justice, 
that  the  proceedings  in  actions,  though  undefended,  of  which 
the  great  majority  of  cases  consists,  were  unnecessarily  tedious 
and  ooeUy.  It  was  also  a  subject  of  deep  and  just  dissatisfac- 
tion, that  the  time  of  the  Courts  was  frequently  occupied,  and 
expense  and  delay  occasioned,  by  frivolous  arguments  and 
discussions  upon  points  merely  of  a  technical  form,  altogether 
irrelevant  to  the  merits.  Justice  was  frequently  defeated  in 
trials  at  Nisi  Prios,  in  consequence  of  varianees  between  the 
Pleadings  and  the  Evidence ;  or  of  objections  to  the  stamps 
upon  documents;  or  from  want  of  authority  to  adjourn  the 
trial  when  an  unforseen  difficulty  arose ;  or  from  other  ciroum- 
atances  which  occasionally,  a(Mr  very  great  trouble  and  ex- 
pense had  been  iucarred,  rendered  the  trial  wholly  fruitless, 
and  left  the  real  question  in  controversy  between  the  parties 
undecided.  To  these  and  other  causes  or  complaint  we  have 
referred  in  our  former  Reports. 

Car  first  Report  was  presented  in  the  year  1851.  We  dis* 
eoased  therein  all  the  ordinary  proceedings  in  an  action,  and 
made  suggestions  for  their  improvement  by  abolishing  all  un- 
neceseary  steps,  by  removing ,  the  possibiliry  of  a  defeat  of 
justice  by  mere  technical  objections,  and  by  putting  an  end 
to  the  fictions  which,  as  in  outlawry  and  ejectment,  had  in- 
eambered  the  law.  We  further  recommended  the  payment  of 
the  officers  of  the  Superior  Courts  by  salaries  instead  of  fees, 
and  the  abolition,  or  at  least  revision,  of  the  various  charges 
upon  the  suitors  in  respect  of  the  proceedings  in  those  Courts. 

In  consequence  of  that  Report,  the  Common  Law  Procedure 
Aet  of  1852,  and  the  Nisi  Prius  Officers  Act  (15  A  16  Vic.  ch. 
73»)  were  enacted,  and  these  Acts  were  followed  by  two  sets 
of  Rules  made  by  the  Judges  in  Hilary  Term,  1853. 

In  our  Second  Report  (1853),  we  proceeded  to  deal  with  the 
following  important  subjects : — Trial  by  Jury,  the  instances 
in  which  it  might  be  dispensed  with,  and  the  mode  in  which 
the  eimstitotion  of  Juries  might  be  improved ;  the  trial  at 
Nisi  Prius  and  its  incidents,  and  the  improvements  necessary 
in  that  part  of  cur  Prooedure  for  perfecting  the  adminis- 
Untmn  ofjvatioe ;  the  hiw  of  evidence,  and  the  farther  altera 
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tions  reouired  to  complete  the  course  of  improvement  which 
modern  legislation  has  introduced  into  this  branch  of  the  law; 
the  expediency  of  an  appellate  jurisdiction  in  cases  of  New 
Trial,  and  of  special  cases  stated  by  consent  of  parties.  These, 
together  with  several  other  subjects  of  minor  importance, 
fully  considered  and  discussed  in  our  Report,  related  to  the 
existing  Procedure  of  the  Common  Law  Courts  in  actions  at 
Law. 

In  the  second  branch  of  our  Second  Report  we  considered 
the  necessity  of  enlarging  and  expanding  the  Procedure  of 
these  Courts,  so  as  not  only  to  invest  them  with  powers  pre- 
viously exercised  by  Courts  of  Equity  alone,  by  way  of  assist- 
ance to  the  Courts  of  Common  Law  in  the  progress  of  an  action 
called  auxiliary  Equity,  but  also  to  enable  them  to  exercise 
the  powers  of  Courts  of  Equity,  for  the  protection  of  legal,  as 
distinguished  from  equitable  rights,  and  for  the  enforcing  of 
legal  obligations. 

We  strongly  urged  that  these  powers  should  be  conferred 
on  the  Courts  of  Common  Law,  on  the  ground  that  everv  Court 
ought  to  possess  within  itself  the  means  of  administering 
complete  justice  within  the  scope  of  its  jurisdiction  ;  and  that 
the  Courts  of  Common  Law,  to  be  able  satisfactorily  to  ad* 
minister  justice,  ought  to  possess  in  all  matters  within  their 
jurisdiction  the  power  to  give  all  the  redress  necessary  to 
protect  and  vindicate  common  law  rights,  and  to  prevent 
wrongs,  whether  existiBg  or  likely  to  happen  unless  prevented. 

This  Report  was  followed  by  the  Common  Law  Procedure 
Act  of  1854.  By  this  Act  the  legislature  ^ve  effect,  in  sub- 
stance, to  all  our  recommendations  contained  in  that  Report 
relating  to  the  existing  Procedure  in  an  action  at  law,  with 
the  exception  of  our  recommendation  as  to  the  constitution  of 
juries ;  this  subject  being  reserved,  as  it  was  understood,  for 
consideration  at  a  future  period  when  the  law  relating  to  this 
matter  was  to  be  generally  revised.  Effect  also  was  given  to 
oor  recommendations  as  to  conferring  on  the' Courts  of  Com- 
mon Law  the  powers  previously  exerdi^ed  by  the  Courts  of 
Equitv  alone,  as  auxiliary  to  the  Courts  of  law.  But  the 
Legislature  abstained  from  enlarging  the  powers  of  the  latter 
Courts,  so  as  to  enable  them  to  protect  common  law  rights 
from  threatened  invasion,  or  to  enforce  the  specific  perform- 
ance of  common  law  obligations. 

The  experience  of  the  several  years  which  have  elapsed 
since  the  new  system  of  Procedure,  with  such  great  and  varied 
improvements,  has  been  in  operation,  enables  us  to  express  a 
confident  opinion  as  to  its  working.  We  have  delayed  making 
this  Report  in  order  to  have  the  advantage  of  this  experience, 
before  wis  submitted  to  your  Majesty  our  final  views  on  the  im- 
portant subjects  upon  which  your  Majesty  was  pleased  to 
command  our  services. 

As  regards  the  amendments  and  alterations  in  the  Procedure 
in  actions  at  law,  we  are  happy  to  be  able  to  report,  that  they 
have  rendered  the  Procedure  simple,  economical,  and  speedy, 
and  have  had  the  effect  of  limiting  the  costs  to  the  expenses 
of  the  necessary  and  essential  steps  in  a  cause. 

The  extent  of  the  reform  effected  will  be  exemplified  by  the 
fact  that  in  nine  months  of  the  years  1852-3  (the  first,  during 
which  the  new  system  was  partially  introduced),  as  compared 
with  the  same  period  in  the  preceding  year,  by  the  abolition 
of  proceedings  of  a  formal  character,  all  involving  considerable 
expense,  reported  by  us  to  be  unnecessary,  and  thereupon  ab- 
rogated, the  Rules  granted  by  the  three  Courts,  were  during 
that  time  reduced  in  number  from  38,000  to  3,081,  and  this 
notwithstanding  an  increase  in  the  number  of  Writs  issued. 

The  technicalities  which  brought  so  much  discredit  on  our 
jurisprudence  have  now  disappeared ;  and  the  Courts,  owing 
to  the  improved  system  of  Pleading  and  Procedure,  and  the 
large  additional  power  of  amendment,  are  occupied  in  adju- 
cating  upon  the  substantial  merits  of  the  cases  in  litigation, 
while  from  the  operation  oi  the  same  oamee,  it  very  ramy  oo- 
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ear*  in  trials  at  Nisi  Prtos  that  the  real  question  in  oontro- 
Tersy  is  not  decided  by  the  jury. 

Nevertfateless,  there  are  still  a  few  suggestions  which  we 
think  it  necessary  to  make  as  to  this  bran<^  of  the  sul^}eot| 
partly  as  to  matters  omitted  in  oor  former  Reports,  and  partJy 
as  to  improvements  which  the  practical  working  of  the  exist- 
ing system  has  shown  to  be  desirable. 

First,  as  to  the  joinder  of  parties  to  actions.  It  not  unfre> 
quently  happens  that  the  right  to  sue  arises  in  such  a  manner 
that  it  is  doubtful  in  whom  it  is  vested.  In  such  cases,  ereat 
hardship  and  difficulty  are  imposed  upon  the  suitor  by  the 
rule,  which  requires  that  an  action  ftball  be  brought  in  the 
name  only  of  the  person  in  whom  the  right  is  legally  vested. 
The  effect  of  that  rule  is,  that  a  mistake  as  to  the  proper  per- 
son to  sue  involves  an  expensive  defeat,  by  a  judgment  where- 
by the  right  is  pronounced  to  exist,  but  to  be  vested  in  a 
person  not  a  party  to  the  action,  but  who  may  in  fact  be  a 
tritttee  for  or  otherwise  in  the  same  interest  with  the  Piaiotiff, 
and  who  would  have  oooMnted,  had  the  law  allowed  it,  to  be 
joined  as  a  party. 

The  existing  rule,  however,  theoretically  correoi.  is  nnneoea 
aary  in  practice,  as  is  proved  by  the  exception  in  the  case  of 
jjeotmeat ;  whilst  in  the  other  oases  to  which  we  have  referred 
it  has  a  mischievous  effect.  It  is  not  likely  that  parties  will 
be  joined  as  Plaintiflb  who  have  no  interest  in  the  matter ;  and 
we  think  that  Plaintiffs  may  safely  be  intrusted  with  the  right 
to  bring  their  actions  in  the  nana  of  the  persons  in  whom  the 
legal  right  may  be  supposed  to  exist,  leaving  it  to  the  Court  to 
give  judgment  in  favour  of  the  persons  or  person  who  may  be 
louod  to  be  entitled.  With  a  discretion  as  to  cetits,  and  the 
provision  as  to  set-off  recommended  in  our  First  Report,  thin 
suggestion  can  work  nothing  but  good,  and  we  recommend 
its  adoption. 

The  action  of  Replevin  was  one  of  the  subjects  left  for  our 
consideration;  but  we  have  been  in  part  anticipated  by  the 
provision  of  the  19  &20  Vic.  ch.  103,  ss.  63  to  68,  upon  which 
we  have  no  improveoMnts  to  suggest. 

A  dovbt  has  been  suggested  whether  thaitstatate  ie  not  ooq* 
fined  to  replevin  of  goods  distrained  for  rent  or  damage  feasant. 
Xo  prevent  any  question,  it  ought,  by  enaetnenl^  to  be  ex- 
tended to  all  cases  of  replevin^ 

Besides  this,  there  is  an  alteration  in  the  Procedure  of  Re- 
plevin which  would  be  especially  beneBoial  in  the  case  of  dis- 
tress for  damage  feasant  At  present  a  tender,  after  impound- 
ing, of  the  rent  or  damage,  is  tiK>  late ;  and  it  is  said  that  tho 
distrainee's  only  courne  is  to  replevy,  to  let  the  jury  find  the 
renter  damage,  and  then  to  pay  it.  This  is  obviously  most 
objectionable,  as  it  involves  the  expense  of  trial  at  the  oost  of 
the  diHtrainee,  if  the  distraint»r  is  obstinate  or  malicious,  to 
ascertain  a  sum,  the  amount  of  which  may  not  bo  doubtful, 
or  which  and  much  more  the  dintrainee  would  pay  rather  than 
be  at  the  expenHC  of  a  trial.  The  remedy  for  thid  is  to  permit 
a  plaintiff,  iu  answer  to  an  avowry,  to  pay  money  into  court 
in  8ati^faction  of  the  matter  avowed  for,  and  we  recommend 
that  this  Khould  be  allowed.  It  would  be  neceNsary  to  niter 
the  bonds  of  each  party  accordingly.  If  the  distrainee  pai>i 
in  enough,  and  the  action  went  on,  then  his  case  should  be 
liktf  that  of  a  defendnnl;  nuw  in  (»rdittary  actions,  and  the  caxe 
of  the  defendant  like  that  of  the  plaintiff  in  such  an  action, 
with  similar  results  mnUttiA  mittandin^  if  h>o  little  was  paid  in. 

The  Actions  of  D.iwer,  Writ  <»f  nijht  of  I>iwrer  and  Qnare  im- 
pedit  are  at  prenent  commenced  by  writ  isiitied  out  of  Chan- 
cery. This  uAuses  delay  and  expeui^e,  besides  giving  rise  to  need - 
leHH  Qiierttion'*  of  form.  They  are  the  only  aoMonsso  commence!, 
and  tliere  is  no  reason  why  the  proceedings  therein  shtmid 
differ  in  re«pect  from  th<»«ie  in  other  sctions.  We  think  they 
ought  to  be  commenced  by  writ  isstiing  (»ut  of  the  Court  «d 
Common  Plean,  that  lieing  the  Court  which  at  preseiU  hss  alone 
jjuriMd.iction  in  this  action  hetvrt^irMiibjeet  and  suliject,  in  the 
samt^  manoer  as  a  writ  uf  summunfl  in  an  urdiuary  action  ; 


that  all  process  therein  should  be  tested  either  in  or  out  of 
term,  and  returnable  after  execution  ;  and  that  the  proceedings 
therein  should  be  assimilated,  as  nearly  as  may  be,  to  those 
in  personal  actions. 

In  Aetiona  on  Bonds  the  Defendant  ought,  in  oar  opinion, 
to  be  allowed  to  pay  money  into  court;  and  also  in  Detinue  by 
leave  of  the  Court  or  Judge. 

An  amendment  has  been  suggeeted  by  our  experience  of  the 
working  of  our  Common  Law  Procedure  Act  1854,  in  relation 
to  the  Attachment  of  Debts.  It  is,  that  the  Judge  should  have 
a  discretion  to  refuse  to  intorfere  in  cases  where  the  costs  of 
the  Proceedings  will,  in  his  opinion,  bear  so  Isrge  a  proportion 
to  the  amouut  to  be  recovered  as  to  make  the  remedy  prac- 
tically worthless  or  vexatious. 

There  Is  a  further  provision  which  it  is  desirsble  to  add  to 
this  part  of  the  law.  It  occasionally  happens  that  the  gar- 
nishee appears,  admits  the  debt,  is  willing  to  pay  it,  but  has 
a  bona  fide  doubt  whether  the  execution  debtor  is  really  entitled 
to  it,  and  whether  some  other  person  is  not  Now  it  is  obvi- 
ous that  garnishees  ought  not  to  be  eompelled  to  pay  withimt 
being  protected  against  that  otherperson,  and  that  the  latter 
onght  not  to  have  bis  rights  decided  on  without  an  opportu* 
ntty  of  being  heard  on  them.  To  prevent  these  inoon  veniencea, 
the  proper  remedy  is  that  the  garnishee,  on  being  served  with 
the  order,  shonid  be  at  liberty  to  take  out  a  summons,  in  the 
nature  of  an  interpleader  summons,  calling  on  any  person  to 
whom  he  suggests  the  debt  is  really  due  to  appear.  Proceed- 
ings might  then  take  plsioe  as  on  interpleeder  summonses*  and 
the  creditor  or  person  called  on  be  barred  aoeording  to  th9 
result. 

Dottbta  also  exist  ae  to  whether  a  Judge  can  exercise  a  dis- 
cretitmary  power  in  oases  where  the  garnishee  appeara  and 
admits  the  debt  in  point  of  law,  and  where  the  judgment 
debtor  has  in  strictness  a  legal  right  to  maintain  an  action 
against  tha  gamieheei,  but  luider  the  eireotnetancea,  it  would 
ia  theopinhM  of  the  Judge,  be  inaqnltable  for  him  to  do  sov 
For  instance,  where  the  garnishee  has  a  orose  claim  againat 
the  judgment  debtor  for  an  anu>ant  exceeding  the  judgment 
dehter's  claim,  bot  whieh  is  not  yet  djae^  In  such  case  it  may 
well  be  that  the  judgment  debtor  himself  would  not  think  of 
enforeing  payment  of  the  debt  due  to  him  from  the  garnishee, 
wbibt  his  assignees  in  bankruptoy  or  insolvency  could  not  do 
so.  To  meet  snoh  cases  the  Judge  should  have  power  to  make 
snob  orders  as  shall,  in  hie  opinion,  effect  oompleto  justice  be- 
tween all  the  parties. 

With  respect  to  the  subject  of  Costs,  it  appears  to  ns  that 
the  two  objects  to  be  attained  are,  that  the  right  to  costs 
should  be  clearly  defined,  and  that  the  amount  to  be  awarded 
should  be  uniform  in  all  the  Courts. 

The  statutes  which  give  to  the  parties  a  right  to  costs  are 
in  a  very  confused  and  unsatisfactory  state.  Not  only  have 
the  separate  enactments  of  the  older  statutes  given  rise  to  a 
variety  of  decisions,  but  subsequent  statutes  have  in  some  in- 
stances modified,  and  in  others  partially  repealed,  former 
enactments,  fo  that  it  is  extremely  difficult  to  ascertain  what 
the  real  state  of  the  law  is  on  this  subject. 

We  are  of  opinion  that  tho-^e  statuten  8hould  be  revised  and 
consolidated.  All  that  we  think  it  necessary  to  say  upcm  this 
branch  uf  the  subject  is,  that  the  leading  principles  which  now 
regulHte  the  right  to  c«ists  shoulil  be  retained.  The  party 
sui^ceeding  in  the  suit  should  have  the  general  costs  of  the 
cause,  tho  party  succee<lfng  on  iasuen,  either  of  law  or  fact, 
althi»ugh  he  l>e  not  entiiM  to  the  general  costs  of  the  cause, 
sh4»uld  have  th^  costs  of  those  issues,  or  of  those  parts  uf  the 
cause  on  which  he  succeeds :  and  the  restraints  now  imposed  on 
fri Villous  actions,  by  depriving  the  party  of  cost's  should  be 
preserved,  and  better  defi'ied  thsn  they  are  at  present. 

Under  thi!«  bend  we  think  that  it  ought  to  be  enacted,  that 
whenever  a  Pluiutiff  in  any  ^tkm  reuuvera  leaa  Chiia  £5 
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damages,  it  fihould  be  in  th«  discretion  of  the  Judge  to  allow 
or  dittallow  his  Costs. 

The  amoont  to  be  awarded  for  costs  is  now  settled  by  the 
Masters  of  the  Courts  on  Taxation,  subject  to  retiston  by  the 
Court,  or  a  Judge.  The  allowance  is  regulated  by  the  usage 
«nd  practice  of  the  Courts,  excepting  where  the  scale  of  costs 
has  been  fixed  by  rule  of  Court  or  Statute.  These  pcales  have 
recently  been  revised  by  the  Judges,  and  there  is  no  arrear  in 
the  Masters'  Offices,  where  we  believe  the  business  is  satisfac- 
toriW  eondueted. 

We  think  it  right  to  avail  ourselves  of  this  opportunity  to 
invito  renewed  attention  to  our  former  observations  respecting 
the  cnnstitotion  of  juries;  More  especially  we  would  urge  the 
eonsideratiott  of  that  part  of  our  recommendations  which  re- 
lates to  securing  the  attendance  on  common  juries  of  the  class 
of  persons  who  now  serve  exclusively  on  special  juries,  with 
a  view  to  the  improvement  of  the  former  by  the  admixture  of 
persons  of  higher  education  and  inrelligence.  We  are  strongly 
persuaded  thai  a  very  grest  improvement  would  by  this 
means  be  effected  in  the  constituti<m  of  juries ;  and  as  we  do 
not  pritpose  to  do  Away  with  the  right  of  parties  to  resort  to  a 
speuia!  jury,  or  eo  deprive  special  jurors,  when  serving  as  such, 
of  the  additional  remuneration  which  thef  are  in  the  habit  of 
reeeiving,  we  can  see  no  ground  why  the  liability  of  snch  per- 
sons to  serve  on  common  juries;  which  already  exists  in  law, 
though  It  IS  not  required  in  practice,  should  not  be  enforced. 

We  proceed  to  the  second  part  of  the  subject,  namely,  the 
pftwers  hitherto  exercised  by  Courts  of  Equity  alone,  which 
we  have  proposed  should  be  conferred  npf>n  Conria  of  Com- 
mon Law.  The  experience  of  the  ^ve  years  which  have 
eUptied  since  the  passing  of  the  Act  of  1854,  has  strongly  c«>n* 
£rmed  the  vievrs  which  we  souglit  to  enf  irce  in  our  liu«t  Re- 
port; and  we  cannot  hoc  regret  the  partial  manner  in  which 
our  reofvmmendations  were  carried  into  effect  by  the  Leg»**la« 
tare.  Upon  this  subject,  in  add itiim  ti3  what  we  ft>rmerly 
«rge<f,  we  beg  to  submit  for  consideracijirtbe  following  obser- 
vations:— 

Besides  the  exclusive  jurisdiction  which  the  Court  of  Chan- 
•eery  has  from  time  to  time  acquired  over  subjects  which  etcher 
never  were  within  the  scope  of  the  Common  Law,  or  have 
ce»tfed  Co  be  so  from  desuetude  or  express  enactment,  that 
Court  haa  also  exercined  i-n  variotis  instances  powers  over  suh- 
Jeete  within  the  jtirisdiotton  of  the  Common  Law  Court**,  either 
in  aid  of  these  Clourbt,  as  by  discovery,  or  by  way  of  preven- 
tion of  a  threatened  injury,  as  by  injunction  against  a  wnmg 
or  againi*t  so  apprehendfed  unjunt  litigatioti,  or  by  way  «ff 
•pecitic  perfirmance,  or  by  way  of  restraint  of  the  proceedings 
of  the  C<»mmon  Law  Courts,  where  the  prosecution  of  actiooM, 
and  even  the  execution  of  judgments,  have  been  stayed  by  in- 
junction, upon  the  ground  that  there  was  something  in  the 
pruceediiiga  contrary  to  the  law  as  administered  in  the  Coun  of 
Cbaooery,  technioally  called  Equity.  We  desire  to  call  atten- 
tion ti»  the  p«itnt8  in  which  the  two  juriediotions  at  present  thus 
iaterei^re,  and  are  dependant  one  upon  the  other. 

With  that  part  of  the  C  lancery  jurisdiction  which  d^aln 
with  subjects  n  .t  within  the  cogniHance  of  the  Common  L-iw 
Court)*.  It  is  no  part  of  our  duty  to  do'il,  because  it  does  not 
interfere  with  the  jurisdiction  or  procedure  of  the  Common 
li^w  Courts  as  at  present  constituted.  It  is  with  that  part  of 
the  Chancery  junsdiction  which  undertakes  to  aid  the  pro- 
ceedings of  Comm«)n  L-iw  Courts,  or  to  furnish  a  better  remedy 
or  to  control  and  restrain  their  proceedings,  that  we  are  con- 
•cemed,  becauMc,  in  onr  opinion,  the  relation  of  the  Courts  to 
one  another  is,  in  respect  of  such  jurisdiction,  auomalons  and 
ab*(urd. 

The  auxiliary  power  of  the  Court  of  Chancery  to  compel 
dti«ctivery  in  aid  of  an  action  or  de.ence  in  a  Common  L%w 
Court  ha*  already  by  the  Common  La^  Procedure  Act  of 
1854.  been  c inferred  up<m  the  Court*  i»f  Commtm  Law.  No 
practical  diilicalty  has  been  experienced  in  the  exercise  of  this 


jurisdiction,  in  cases  where  discovery  must  prcviouNly  hare 
been  SiHight  in  the  Court  of  Chancery,  it  has  since  the  Act  (»f 
1854,  been  speedily  obtained  at  Judges  Chambers  at  a  com* 
paratively  trifling  expense. 

That  part  of  the  jurisdiction  of  the  Court  of  Chancery  which 
relates  to  protection  against  threatened  and  impending  injury 
deals,  to  a  great  extent,  with  subjects  which  are  within  the 
general  jurisdiction  of  the  Courts  of  Common  Law.  It  is 
founded  upon  the  principle  of  giving  a  more  complete  remedy 
by  restraining  the  commission  of  injuries,  in  respect  of  which 
the  Courts  of  Common  Law  can  only  award  damages.  We 
proceed  to  consider  this  subject,  with  reference  to  the  various 
remedies  in  their  order. 

First,  as  to  the  power  of  restraining,  by  injunction,  threat- 
ened and  impeding  injuries.  Upon  tbis  subject  we  have  al- 
ready, in  our  Second  Report,  stated  at  rarge  the  opini<m  of  tbe 
former  Commim  Law  Commissioners  and  our  own.  Suffice  it 
now  to  say,  that,  for  the  reasons  there  stated,  Courts  of  Com- 
mon Law  ought  equally  t^)  have  ptiwer  to  protect  legal  rights 
from  violation,  and  to  give  damages  fur  actual  injury.  It  often 
happens  that  both  compensation  in  damages  and  protection 
are  required  In  order  to  afford  justice ;  and,  in  such  cases, 
where  immediate  protection  is  necessary,  no  complete  remedy 
can  at  presto t  be  obtained,  except  by  resorting  to  the  Court  of 
Chancery.  This  arises  from  the  circumstance  that  there  is  no 
provision  for  issuing  an  injunction  fr>>m  a  Common  Law  Court 
in  case  of  threatened  injury.  It  is  necessary,  an  the  law  at 
prericnt  stands,  to  wait  until  a  wrongful  sot  has  actoalfy  been 
commenced,  so  that  an  action  for  damages  m?iy  be  maintained, 
befi»re  application  ean  be  made  f  >r  an  injunction  to  a  Court  of 
Comnron  Law.  whereas  the  danger  of  such  an  injury  is  enough 
to  ftund  the  jurisdiction  of  the  CvHirt  of  Chancery.  This 
i«eems  unreasonable,  when  it  is  onnsidered  that  I'he  right  threat- 
ened to  be  vii»lated  exists  at  the  Common  Law,  and  that,  in 
case  of  actual  injtiry,  redress  is  given  in  a  ComsMm  Law  Court 
and  not  in  the  Cou-rt  of  ChAincery  (unless  it  be  ineidently  Under 
tbe  Act  21  A  22  Vict.  e.  27).  and  that  afVer  Che  wnmg  has 
actually  oommenoed  an  injunction  may  he  obtained  inaCom-^ 
mon  Liw  Corrrt  agiinst  »ts  repetition  or  oonlito^tnee,  or  the 
c«Hnmittal  of  an  injury  of  a  Rke  kind;  and  yet  that,  in  oate  of 
threatened  and  impending  injury  to  a  similar  ri^^ht.  is  is  ne- 
CfsHsary  to  restirt  to  the  Court  <if  Chancery.  This«lrfect  in  the 
jurii«dicti(m  of  the  Ci»miBon  Law  0  rurts,  wliioh  is  the  m»re 
i«triking  when  it  i*  c»»nsideii»d  that  the  dart  of  Chancery  often 
declines  to  interfere  untii  after  the  right  has  been  ent^tilrshed 
at  Law,  ought,  we  thii*k,  at  once  •«»  be  remedied.  The  rea- 
sons for  doing  so  are  shortiv  as  ftilbiws: — The  riijhts,  in  res- 
pect of  which  the  remedy  propose<f  is  to  lie  given,  are  recogw 
nised  in  CouVts  of  Common  L^w.  which  are  instituted  for  the 
purpose  of  prtHeottng  and  vindicating  them  :  The  complete 
enj'iyment  of  such  rights  can  only  be  obtained  thr  ugh  the 
means  <»f  injunction,  by  which  the  violation  «if  them  is  pniht- 
bited  and  prevented  :  Damages  in  many  eases  afford  but  im- 
perfect redress;  In  pr>ictioe.  ihe  r«i«»rt  ft»r  proie*:tion  by 
injunctitm  to  a  court  different  from  that  in  whirh  the  right,  if 
in  dispute,  is  and  ordinary  must  be  tried  and  established, 
necessiratef  tw«»  suits  instead  of  one :  LaMvly,  to  give  the  p|»wer 
to  the  Comm<m  Law  Ctiurts  in  all  cases  of  Common  Liw  rights 
wiH  be  to  rest4ire  an  ancient  jurisdiction  in  an  improved  and 
more  efficient  fVmn. 

The  prticedure  f  >r  this  purpose  may  he  at  once  shnple  and 
effective,  namely,  by  application  to  the  Court  or  a  Judge  for 
an  injuncti<m.  If  the  case  be  such  that  the  recovery  of  daraa-^ 
ges  would  be  an  inadequate  or  inconvenient  remedy,  the  in- 
junction may  bo  ordered  to  issue  fi>rthwith  ex  parte,  subject  of 
course  t«»  an  application  to  the  opposite  party  %,*  dissolve  it  .It 
should  be  in  the  di«cretion  of  the  Court  or  Judge,  whether  the 
injunction  should  i««sue  in  the  ftrit  in-tan«te,  or  whether  only 
a  rule  or  summons  t4>  shew  cau^e  should  be  grante*!. 

Upon  meaituQ  to  qjoash  the  iiijaQedi>Q«  or  on  the  heorisg  of 
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the  rale  or  saoimooe  to  iRSue  it,  the  Court  or  Judge  ought  to 
have  power  either  to  decide  the  matter  summarily,  or  to  direct 
direct  an  action,  or  tesue,  or  a  npecial  case,  and  to  impose  such 
terms  as  to  keeping;  an  account  or  otherwise,  and  to  make 
such  order  as  to  the  costs  of  the  proceedings,  as  may  be  just. 

This  power  ought  to  be  conferred  in  all  cases  of  Common 
Law  rignts  in  which  an  injunction  might  be  obtained  in  the 
Court  of  Chancery. 

In  an  action  involYing  the  question  of  injunction,  brought  or 
continued  under  the  direction  of  the  Court  or  Judge,  it  should 
not  be  necessary  to  claim  an  injunction  in  the  Declaration, 
unless  directed  by  the  Judge ;  and  in  such  an  action  not  so 
brought,  the  party  injured  ought  to  be  at  liberty,  as  at  present, 
to  cl  lim  an  injunction,  if  he  think  proper.  The  provisions  of 
the  82nd  section  of  the  Common  Law  Procedure  Act  of  1854 
ought  to  be  modified,*  so  as  to  be  applicable  to  the  new  writ. 

The  power  of  issuing  injunctions  by  the  Common  Law 
Courts  IS  at  present  confined  to  acUons  in  which  some  breach 
of  contract  or  duty  is  complained  of,  and  cannot  be  exercised 
for  the  protection  of  property  the  right  to  which  is  in  litigv 
tion.  It  cannot,  for  instance,  be  exercised  in  the  action  of 
ejectment,  even  to  prevent  irreparable  waste ;  nor  in  case  of 
detinue,  to  prevent  the  defendant  from  making  away  with  the 
giK)ds,  which  may  be  specifically  recovered.  This  defect  in 
the  jurisdiction  should  be  supplied  by  extending  the  power  of 
issuing  injunctions  so  as  to  prevent  injury  to  or  the  making 
away  with  property,  in  actions  in  which  the  title  thereto  is  in 
dispute. 

Another  measure  of  protection  at  present  afi^orded  by  the 
Court  of  Chancery  consists  in  ordering  the  delivering  up  of 
documents,  which,  upon  the  face  of  them,  appear  sufficient  to 
give  the  holder  a  right  of  action  at  Common  Law,  but  which 
by  reason  of  circumstances  which  might  be  set  up  as  a  defence 
if  an  action  were  brought,  ought  not  to  be  made  available.  In 
such  a  case,  the  danger  that  by  lapse  of  time  evidence  of  the 
defence  may  be  Uts^  and  so  the  instrumeut  may  k>e  ui^justly 
enforced,  is  considered  as  constituting  a  right  in  the  party 
apparently  charged  by  the  instrument,  unless  disabled  by  some 
act  of  his  own,  to  have  it  given  up  and  cancelled,  and  so  to 
have  the  claim  set  at  rest  This  power  may  well  be  given  to 
the  Courts  of  C-ommon  Law  in  respect  of  Common  Law  claimo 
and  defences.  And  in  oases  in  which  only  a  part  of  the 
amount  appearing  to  be  due  on  the  instrument  is  in  fact  due, 
an  offer  to  pay  such  part,  and  a  payment  of  the  amouut  into 
court  to  abide  such  order  as  the  Court  may  make,  ought  to  be 
considered  equivalent  to  actual  payment,  before  proceedings. 
This  may  be  done  either  by  action  or  by  summary  application 
to  the  Court,  as  may  k>e  thought  most  advisable. 

Under  the  same  head  of  protection  against  anticipated  in- 
jury  may  be  classed  the  proceedings  in  Interpleader,  which 
we  now  proceed  to  consider. 

The  principle  of  interpleader  is  this:  That  a  person  hav- 
ing, without  any  fault  on  his  part,  the  possession  of  property 
in  which  he  claims  no  interest,  and  which  is  cluimea  by  two 
or  more  adverse  parties  whose  alleged  titles  have  a  commf)n 
origin  is  entitled  to  be  protected  from  the  necessity  of  litiga- 
ting the  question  of  pniperty  in  which  he  has  no  c<mcern,  upon 
giving  up  the  subject  matter  in  dispute  to  be  dealt  with  under 
the  direction  of  the  Court,  which  then  determines  the  question 
in  a  proceeding  between  the  adverse  claimants.  Before  the 
Statute  I  &  2  Wil.  4,  c.  58,  the  remedy  ezij^ted  in  the  Common 
L;mr  Courts  in  one  form  of  proceeding  only,  namely,  the  action 
of  detinue.  One  of  tbi*  last  instances,  if  not  the  last,  in  which 
it  was  resorted  to  was  in  the  case  of  Land  v.  Lord  N^trlh,  4 
DimglasA,  226.  The  statute  referred  to,  however,  gave  juris- 
diction to  Common  Law  Courts,  in  cases  of  action  bniught  by 
one  of  the  claimants  against  the  holder  of  the  property.  It 
also  gave  a  new  power  to  relieve  sheriffs  against  the  necessity 
of  litigating  adveri«e  claims  made  U*  gixids  taken  under  execu- 
tion.   In  this  latter  case  the  Court  of  Chancery  before  the 


statute  declined  to  exercise  juriscUction,  for  the  alleged  reason, 
that  if  the  sheriff  had  made  a  wrongful  seisure  be  ought  not  to 
be  relieved ;  wbiU  if  he  had  made  a  rightful  one,  there  was 
no  occasion  for  interfering.  And  it  may  be  doubted  whether 
that  Court  will  assume  jurisdiction  since  the  statute  (see 
TufUm  y.  Harding,  21  Dec.  1859,  before  Vice-Chancellor 
Kindersley).  The  jurisdiction  conferred  upon  the  Common 
Law  Courts  in  such  cases  has  proved  highly  beneficial.  In 
some  particulars,  however,  it  requires  extension  and  amend- 
ment. 

With  respect  to  both  kinds  of  interpleader  prooeedtngs, 
difficulties  have  arisen  where  the  claim  is  at  present  capable 
of  being  enforced  in  the  Court  of  Chancery  only,  and  is  called 
equitable  In  respect  to  such  claims,  Courts  of  Common  Law 
have  at  present  no  jurisdiction,  and  the  consequence  has  been 
that  great  inconvenience  has  arisen  in  the  execution  of  the 
Interpleader  Act.  To  enable  the  Courts  to  do  complete  justice 
in  such  cases,  their  jurisdiction  ought  to  be  extended  to  all 
claims,  whether  legal  or  equitable,  where  an  action  has  been 
brought  in  respect  of  a  Common  Law  claim  within  the  foriner 
branch  of  the  statute,  or  there  has  been  a  seiiure  in  execution 
within  the  latter.  In  case  of  Interpleader  for  relief  of  sheriffs, 
jurisdiction  ought  to  be  given  to  the  Common  Law  Courts, 
even  though  the  claim  or  claims  be  all  equitable.  The  pro- 
ceedings upon  such  claim  may  be  in  the  same  form  as  those 
in  the  case  of  a  conditional  defence  upon  equitable  gn»unds, 
which  will  be  mentioned  in  a  subsequent  part  of  this  Report. 

In  interpleader  after  action  brought  by  one  of  the  claimants, 
an  amendment  is  also  advisable.  The  course  of  decision  upon 
the  construction  of  this  branch  of  the  statute  has  usually  fol- 
lowed that  of  the  decisions  in  Chancery,  which  amongst  other 
exceptions  to  this  jurisdiction,  appear  to  have  established  that 
relief  wilt  not  be  given  when  the  titles  of  the  claimants  have 
not  a  common  origin,  but  are  adverse  to  and  independent  of 
one  another.  This  exception  of  which  the  alleged  reason  is 
not  very  obvious,  has  no  place  in  interpleader  proceedings  for 
the  relief  of  sheriffs ;  and  we  see  no  good  reason  for  its  exis- 
tence in  any  case  of  interpleader  in  the  Common  Law  Courts, 
To  take  the  common  case  of  a  wharfinger  or  warehousemaa 
seeking  relief  against  adverse  claimants,  the  applicant  has, 
generally  speaking,  no  information  as  to  the  nature  of  their 
alleged  titles;  and  yet  it  is  clearly  just,  that,  whatever  may 
be,  he  ought  not  to  be  at  the  expense  and  risk  of  determining 
who  is  in  the  right,  in  a  ccmte^t  in  which  he  has  no  interest 
whatsoever,  except  it  be  to  hand  over  the  property  in  dispute 
to  the  rightful  owner.  We  recommend  that  interpleader 
should  be  allowed  to  all  persons  not  falling  within  the  class 
at  prenent  estopped  fnim  interpleading,  whether  the  adverse 
claims  have  a  common  origin  or  not. 

Interpleader  for  the  relief  of  sheriffs  admits  of  further  im- 
provement. It  often  happens  that  where  a  sheriff  has  seised 
goods  in  execution,  a  claim  is  made  to  them  under  a  bill  of 
sale  to  secure  an  amount  much  les«>  than  the  value  of  the  goods, 
and  the  goods,  if  sold,  would  be  sufficient  to  satisfy  both  the 
execution  and  the  bill  of  sale  creditor.  In  such  cases  great 
difficulty  arises.  The  pniperty  of  the  goods  is  entirely  out  of 
the  debtor  and  in  the  bill  o\  sale  creditor.  The  former  has  a 
right  to  the  goods  upon  paying  off  the  bill  of  sale,  and  that 
right  ought  to  be  available  to  the  execution  creditor.  The  bill 
of  sale  creditor  has  a  right  to  the  possession  of  the  goods  for 
the  purpose  only  of  satisfying  his  debt,  and  he  ought  not,  pro- 
vided his  own  debt  is  first  satisfied,  to  be  allowed  to  stand  in 
the  way  of  the  execution  creditor  by  oljecting  to  a  sale  by  the 
i*heriff.  There  are  other  similar  cases  in  which  the  claimant 
is  entitled  to  the  goods  only  to  secture  a  debt.  The  judge  ough  t 
to  have  power  in  all  cases  where  the  right  of  the  claimant  is 
nnly  by  way  of  security  for  a  debt,  to  direct  a  sale,  and  the 
application  of  the  prooeedn,  in  case  of  a  surplus,  to  satisfy  the 
execution,  upon  such  terms  as  to  payment  of  the  secured  debt 
or  not,  and  otherwise,  as  the  judge  may  think  fit. 
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The  jurisdiction  id  interpleader  oases  ought  also  to  be  ez 
tended  in  the  folio ^injr  particular.  It  occasionally  happens 
that  the  execution  creditor  and  the  claimant  agree  to  leave  the 
matter  to  the  decision  of  the  judge  before  whom  the  summons 
is  heard,  without  requiring  an  issue.  When  points  of  law  only 
are  involved,  this  course  saves  expense  and  delay.  Even  where 
questions  of  fact  are  involved,  now  that  the  parties  and  their 
witnesses  can  be  summoned  and  examined  before  the  judge  it 
not  anfrequently  happens  that  the  judge,  bv  consent,  disposes 
of  the  case.  Sometimes,  however,  even  in  cases  of  small 
amount,  one  of  the  parties  insistrtupon  the  trial  of  an  issue  at 
a  greater  expense  to  both  parties  than  the  amount  in  dispute. 
In  cases  of  this  kind,  it  is  obviously  for  the  advantage  of  all 
that  the  judge  should  have  the  power  of  deciding  summarily 
and  S4)  preventiug  needless  expense.  We  think  this  power 
should  be  given  to  the  judge,  to  be  exercised  if  he  thinks 
proper. 

We  would  further  recommend  that  in  all  cases  where  the 
question  is  one  of  law,  the  facts  not  being  disputed,  the  judge 
should  be  at  liberty  to  decide  the  question  without  an  issue, 
and,  if  necessary,  to  direct  a  special  case  for  the  opinion  of  the 
Court. 

We  pass  on  to.  the  remedy  of  specific  performance  for  en- 
forcing the  actual  fulfilment  of  contracts,  the  breach  of  which 
cannot  be  compensated  by  mere  damages.  On  this  sub- 
ject we  have  already,  in  our  Second  Report,  expressed  our 
opinion  that  it  ought  to  be  added  to  the  p^twers  of  the  Common 
Law  Courts,  at  least  in  all  cases  in  which  a  breach  of  the  con- 
tract can  now  be  redressed  in  those  Courts  by  an  action  for 
damages  ;  and  we  pointed  out  the  form  of  proceeding  :n  which 
BQch  remedy  could  be  administered.  We  will  not  repeat  what 
we  then  stated  to  be  our  opinion  upon  this  subject,  but  we 
think  it  right  to  say  that  that  opinion  remains  unaltered. 

We  next  proceed  to  consider  the  interference  of  the  Court  of 
Chaneery,  npon  equitable  grounds,  with  the  proceedings  in 
Common  Law  Courts,  as  a  subject  to  which  particular  atten- 
tion ought  to  be  directed.  Notwithstanding  recent  legislation, 
the  Jaw  IS  still  imperfect  in  not  admitting,  by  way  of  defence 
to  a  Common  Law  action,  matter  which  is  now  ground  only 
for  application  to  the  Court  of  Chancery  to  restrain  the  pro- 
oeediaga  by  injunction. 

In  all  actions  at  Common  Law  whatever  is  ground  for  a 
perpetual  injunction  ought  to  be  and  is  received  aa  a  defence, 
where  the  relief  in  Chancery  would  be  unconditional ;  and  in 
cases  where  sacb  relief  in  the  Court  of  Chancerv  would  be 
conditional,  the  Courts  of  Common  Law  ought  to  nave  power 
to  give,  in  a  summary  way,  the  same  relief  against  actions 
pending  therein.  The  first  part  of  this  recommendation  has 
obtained  the  force  of  law  by  the  83rd  and  following;  sections  of 
the  Common  Law  Procedure  Act  of  1854,  but  subject  to  a  con- 
dition, namely,  *'  provided  that  such  a  plea  shall  begin  with 
the  words,  for  defence  on  equitable  grounds ;  or  words  td  the 
like  effect."  Considerable  difference  of  opinion  exists  amongst 
us  as  to  the  propriety  of  requiring  that  a  plea  should  be  thus 
headed,  but  as  we  are  not  ngreed  upon  this  matter,  we  do  not 
think  it  expedient  to  enter  further  upon  it. 

The  second  part  of  the  recommendation  now  under  oonsider- 
eratioo  has  not  been  acted  upon,  and  the  consequence  has  been, 
that  in  many  cases  pleas  founded  upon  matter  which  would, 
in  the  Court  of  Chancery,  be  ground  fur  conditional  relief, 
have  necessarily  been  rejected  by  the  Common  Law  Courts, 
although  they  involved  no  difficulty  which  could  not  have  been 
readily  overcome  by  their  ordinary  procedure.  The  consequence 
is,  that  in  such  cases  the  defendant  must  either  resort  to  the 
Court  of  Chancery,  or  submit  to  the  judgment  of  the  Court  of 
Law,  though  he  is  ready  and  willing  to  perform  the  con- 
ditions upon  which,  according  to  the  rule  of  the  Court  of 
Chancery,  he  ought  to  be  relieved  from  the  effect  of  such  judg- 
ment. 

Difficulties  have  been  apprehended  in  raising  such  defences, 


because  of  the  rigidity  of  the  existing  forms  of  pleading  and 
judgment  in  the  Courts  Of  Common  Law,  and  from  its  having 
been  supposed  that  no  appeal  could  be  made  to  lie  against  a 
decision  founded  npon  a  summary  application.  In  truth,  how- 
ever, no  such  difficulty  exists.  An  instance  of  a  conditional 
equitable  defence  given  effect  to  by  the  proceedings  in  a  Com- 
mon Law  Court,  is  presented  by  the  proceedings  in  an  action 
upon  a  mortgage  to  stay  the  action,  and  for  a  reconveyance 
upon  payment  of  the  debt  and  costs.  The  power  of  giving 
relief  upon  summary  application  by  rule  or  summons  may  be 
coupled  with  a  right  to  the  unsuccessful  party  to  appeal,  by 
leave  of  the  Court,  within  a  limited  time  upon  giving  security. 
The  appeal  might  be  in  the  form  of  a  special  case  stating  the 
facts  necessary  to  raise  the  question,  as  in  appeals  upon  new 
trial  motions,  under  the  Common  Law  Procedure  Act  of  1854. 
This  power  of  appeal,  coupled  with  a  discretionary  power  to 
direct  issues  or  enquiries,  and  as  to  costs  of  the  action  and 
ap|)Iication,  will  enable  the  Common  Law  Courts  in  the  great 
majority  of  cases  to  dispose  of  such  defences  finally  ;  whi&t  in 
cases  in  which  any  unforseen  difficulty  may  arise,  though  we 
do  not  anticipate  any,  a  provision  similar  to  the  86th  section 
of  the  Common  Law  Procedure  Act  of  X854  will  enable  the 
court  or  judge  to  reject  the  defence,  '*  in  case  it  cannot  be  dealt 
with  by  a  court  of  law  so  as  to  do  justice  between  the  parties, 
upon  such  terms  as  to  costs  and  otherwise  as  to  such  court  or 
judge  may  seen  reasonable." 

In  these  cases,  the  summons  or  rule  would  be  in  the  nafure 
of  a  bill  for  relief;  if  a  form  of  procedure  analogous  to  a 
plea  is  preferred,  there  is  no  reason  why  it  should  not  be  adop- 
ted. In  that  case  the  judgment  must  be  altered,  and  be  made 
the  same  as  the  combined  effect  of  a  Common  L^w  Judgment 
and  a  decree  on  a  bill  for  relief  from  it.  On  such  a  Judgment 
Error  or  Appeal  may  lie  as  on  other  Judgment. 

The  Action  of  Ejectment  is  not  included  in  our  recoomeii- 
dations  under  this  head,  because  the  coarse  of  legislation  on 
the  subject  of  land  has  tended  to  maintain  and  strengthen  the 
distinction  between  legal  and  equitable  estates,  and  we  can- 
not hope,  under  the  form  of  an  improvement  in  procedure  to 
change  the  system  thus  sanctioned. 

There  is,  however,  in  addition  to  the  case  mentioned  in  oar 
Second  Report  of  an  outstanding  trust  term,  a  claas  of  casei 
in  which  we  think  the  Courts  of  Common  Law  might,  with 
advantage,  be  authorised  to  receive  defences,  at  present  avail- 
able only  by  proceedings  in  Chancery ;  we  niean  cases  of  relief 
against  forfeitures. 

It  often  happens  that  contracts  provide  for  a  pecuniary 
penalty  of  large  amount,  in  case  of  non-payment  of  a  8ma|)er 
sum,  or  non-performance  of  one  or  more  stipulated  acts,  the 
omission  of  which  occasions  damage  of  less  amount  than  the 
penalty.  In  such  cases,  at  the  Common  Law,  it  was  formerly 
competent  for  the  stipulating  party,  in  case  of  breach  of  the 
contract  to  demand  and  recover  the  whole  amount  of  the 
penalty,  without  regard  to  the  actual  amount  of  damikge  sus- 
tained. In  the  Court  of  Chancery,  however,  unless  it  appear* 
ed  that  the  amount  represented  the  agreed  damages  for  a 
breach  of  contract,  technically  called  "liquidated  damages," 
the  sum  stipulated  to  be  paid  was  considered  n^erely  a 
security  for  the  actual  damages  sustained,  and  where  these 
admitted  of  calculation,  that  Court  relieved  against  the 
penalty  upon  compensation  being  made  for  such  damage. 
This  jurisdiction  has  been  given  to  Courts  of  Common  Law, 
and  tne  conflict  between  the  two  Courtsput  an  end  to  by  the 
Statutes  4  Ann,  c.  16.  st  11,  and  8  &  9  Wil.  3,  c  11,  s.  8.  No 
more  than  the  actual  damage  sustained  can  now  be  recovered, 
and  the  interference  of  the  Court  of  Chancery  is  no  longer 
necessary. 

Upon  the  same  footing  stands  the  jurisdiction  of  the  Court 
of  Chancerv  to  relieve  against  forfeiture^  of  leases  for  non- 
payment of  rent,  and,  in  certain  cases  since  the  statute  of 
22  &  23  Vic.  c.  35,  against  breaches  of  oorenant^  to  insure, 
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This  jurisdiction  has  in  case  of  lum-payment  of  rent  been 
partially  conferred  upon  Courts  of  Common  Law  by  statutei* 
4  Geo.  2,  0.  28.  hr.  2.  3,  4,  and  the  Common  Law  ^n>cedure 
Act^  1852,  S8  210,  211,  212.  We  think  that  the  jurisdiction 
of  the  Courts  of  Common  Law  should  be  extended  in  this 
direction,  and  that  in  everj  case  of  ejectment  brought  for  a 
forfeiture,  the^e  Courts  should  have,  upon  rule  or  summons, 
power  to  relieve  in  all  cases  in  which  relief  can  now  be  ob- 
tained by  Bill  in  Chancery. 

The  legisUtioD  upon  this  sulject  will  thus  be  rendered 
eoDsistent. 

Another  enactment  is,  however,  necessary  to  ffive  full  effect 
to  the  reception  of  such  defences  by  Courts  of  Common  Law. 
It  is  that  a  defendant  shall  not  be  permitted  to  proceed  in  the 
Court  (.f  Chancery  for  relief  which  he  may  obtain  by  plea  or 
otherwise  in  the  Court  in  which  the  action  is  pending;  unless 
after  such  defence  has  been  rejected  by  the  Court  of  Common 
Law  expressly  upon  the  ground  that  **it  cannot  be  dealt  with 
there  so  as  to  do  justice  between  the  parties/'  The  course  <if 
decision  upon  this  sulject  may  be  traced  in  the  cases  of 
Prtitkero  v.  Pkelpn^  before  the  Lordfl  Justices,  22nd  December, 
1855 ;  Wild  v.  Billa»^  before  Vice-Chan  eel  lor  Kindersle^,  3rd 
December,  1858  ;  KiagHford  v  Swiufurd,  before  the  same  judge, 
31st  Janunry,  1859 ;  and  Gompertz  v  Pixdey^  before  the  same 
judge,  9th  February  1859.  These  cases  seem  to  establish  that 
in  the  present  stute  of  the  Law,  it  is  competent  for  a  defen- 
dant, after  allowing  the  action  to  proceed  to  its  termination 
without  availing  himself  of  such  a  defence,  to  file  a  bill  in 
Chancery  founded  upon  the  same  matter,  and  after  a  second 
investigation  of  the  case,  to  nullify  the  judgment.  This  may 
be  prevented  without  introducing  any  novelty  in  principle, 
simply  by  requiring  the  defendant,  upon  the  first  opportunity, 
to  put  forward  all  he  intends  to  rely  upon  in  answer  to  the 
aotioti. 

The  alleged  juriRdiotion  in  the  Court  of  Chancery  to  enter- 
tain bills,  technically  called  Bills  for  a  New  Trial,  to  restrain 
execution  upon  a  verdict  and  judgment,  after  the  time  for 
moving  for  a  new  trial  in  the  Common  Law  Courts  has  elapsed, 
ought  also  to  be  abolished,  as  tending  to  revive  and  continue 
a  litigation  already  brought  to  a  close  in  a  court  of  competent 
jurisdiction.  Courts  of  law  hare  abundant  authority  to  deal 
vith  cases  of  fraud  upon  the  Court  and  abuse  of  their  proceed- 
ings. In  other  cases  it  is  considered  that  the  time  allowed  to 
prepare  for  trial,  and  to  move  for  a  new  trial,  gives  the  defea- 
ted litigant  as  much  opportunity  to  bring  forward  the  matter 
upon  which  he  relies,  as  is  consistent  with  a  speedy  and 
eflioient  administration  of  justice.  The  protraction  of  litigation 
to  a  length  bearing  a  large  proportion  to  the  ordinary  period 
of  life  is  all  hut  equivalent  to  a  denial  of  redress,  and  it  oper- 
ates with  almost  equal  disadvantage  to  both  the  litigants.  The 
cases  in  which  sucb  a  jurisdiction  may  be  applicable  were 
always  rare,  and  they  have  become  more  unliKely  than  over 
to  occur,  since  the  parties  to  a  suit  may  be  examined  for  or 
against  themselves.  Bills  for  a  new  trial  have,  for  the  reasons 
stated,  fallen  into  disrepute  and  desuetude  ;  but  as  the  juris- 
diction is  stated  to  exist,  and  is  an  anomally  in  our  jurispru. 
dence,  we  think  it  ought  to  be  abolished  by  express  enactment. 

We  have  thus  recommended  that  many  powers  exercised  by 
the  Court  of  Chancery  should  be  given  to  the  Common  Law 
Courts,  and  in  doing  so  we  have  selected  those  only  which 
seemed  to  us  likely  to  lie  exercised  there  with  advantage.  It 
has  not  been  our  object  to  extend,  forHhe  mere  sake  of  extend- 
ing, the  field  in  which  the  Courts  have  Common  jurisdiction, 
by  giving  to  the  Common  Law  Courts  powers  which  may  be 
exercitjed  with  equal  benefit  in  the  Court  of  Chancery,  but 
simply  to  prevent  the  necessity  for  a  resort  by  either  party  to 
both  Courts  for  the  purpose  of  obtaining  complete  justice  where 
the  Court  of  Chancery  at  present,  in  the  case  of  Common  Law 
rights,  gives,  on  the  one  hand,  aid  by  way  of  discovery,  or  a 
more  complete  remedy,  as  by  injunction  and  specific  perfor- 


mance, or,  on  the  other  hand,  restrains  the  proceedings  in 
Common  Law  Courts  because  of  the  existence  of  an  equitable 
defence.  Indeed  it  is  obvious,  that  our  recitmmendations, 
instead  of  having  a  tendency  to  extend  the  common  field  of 
jurisdiction,  suggest  a  contrary  and  more  effoctual  mode  of 
putting  an  end  to  the  contest  between  Courts  of  Common  Law 
and  Chancery  by  so  distributing  their  jurisdiction  as  to  render 
their  interference  with  one  another  impossible.  It  is  our 
intention  and  wish,  that  the  result  of  what  is  proposed  should 
be  ingrafted  upon  and  beoome  part  of  the  Common  Law,  and 
the  distinction  between  Common  Law  and  Chancery  Law 
should  be  so  far  abolished.  If,  in  addition  to  this,  the  Court 
of  Chancery  is  prohibited  from  interfering  in  cases  where 
Common  Law  rights  are  thus  rendered  capable  of  complete 
vindication  in  the  Courts  of  Common  Law,  and  in  which, 
therefore,  its  interfernce  will  have  beoome  useless,  the  greater 
part,  if  not  the  whole,  of  the  field  of  conflict  will  be  done  away 
with  by  confining  the  operatfon  of  the  Courts  respectively  to 
subject  matters  peculiar  to  each.  Thoroughly  to  effect  this  it 
it  is  necessary  to  confer  upon  Common  Law  Courts  power  to 
give,  in  respect  of  rights  there  recognized,  all  the  protection 
and  redress  which  at  present  can  be  obtained  in  any  jurisdic- 
tion ;  and  it  is  upon  this  principle  that  we*have  acted  in  our 
suggestions.  If  they  be  carried  into  effect,  there  will  no 
longer  be  the  spectacle  of  jurisdiction  imperfect  in  themselves 
and  clashing  with  one  another,  but  eoch  Court  will  be  armed 
in  itRclf  with  exclusive  jurisdintion  over  the  subject  matter 
within  its  cognisance  with  full  power  to  give  all  the  protec- 
tion and  redress  which  the  law  at  present  affords  by  means 
of  a  plurality  of  suits.  The  conflict  of  jurisdiction  will  be 
done  away  with,  because  the  occasion  for  it  will  no  longer 
exist. 

We  have  only  to  add,  that  we  have  given  oar  best  attention 
to  the  question  whether  it  is  necessary  to  adopt  the  Proeedure 
of  the  Court  of  Chancery  in  cases  where  it  is  proposed  to  bor- 
row from  its  remedies ;  and  we  have  arrived  at  the  conolusSen, 
•Irengthened  by  an  experience  of  the  working  of  the  Common 
Law  Procedure  Act  of  1854,  that  the  desired  object  ean  be 
attained  as  effectually,  and  with  less  expense,  by  means  of  the 
ordinary  proceedings  of  the  Common  Law  Courts. 

We  have  thus  finished  our  task ;  and  we  submit  this,  onr 
Final  Resort,  to  your  Majesty's  Royal  consideration. 

A.  £.  CooKinmN. 
Samusl  Martin. 

J  AS.  8.  WlI*LS8. 

6.  Brahwbll. 
W.  H.  Walton 
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[Continued  from  our  last,) 

SECOND  LECTURE. 

Our  next  subject  is  the  practice  of  the  Instance  Court.  In 
connection  with  this  I  might  be  allowed  just  to  refer  to  the 
locality  of  the  Court  and  its  offices.  The  Court  has  for  many 
years  past  held  its  sittings  in  Doctors'  Commons  ;  and  its  offices 
(t.  e.  the  Registrar's  and  Marshal's  offices)  are  in  the  imme- 
diate neighbourhood.  The  Court  appears,  however,  to  have 
had  notice  to  quit  the  hall  in  which  it  holds  its  nittings.  AN 
though  an  Act  of  last  Hession  empowered  Qoveruroent  to  pur- 
cbaKe  the  site  of  the  College  property  in  D^tctors'  Commons, 
terms  have  not  yet  been  come  to  with  the  Doctors,  who  are,  I 
suppose,  and  naturally  enough,  looking  out  for  the  best  bidder. 

I  am  tempted,  here,  just  to  refer  to  a  sitting  of  the  Court 
about  two  oenturies  ago,  before  its  migration  to  the  Commons, 
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•a  appearing  by  an  eotry  in  ''  Pepys'  Diary ''{  (Pef>yB  hrimself 
was  Seoretary  to  the  A<lmirfdty  in  the  reiicas  of  Charles  II. 
and  Jamee  if.) ;  the  entry  is  as  follows: — '*  To  St.  Margaret's 
Hill,  in  Soathwark,{  where  the  Ju^ge  of  the  Admiralty  oaine 
and  tiie  reet  of  the  doctors  of  the  otril  law,  and  some  other 
oommisstoners,  whose  commissiott  of  oy^r  and  terminer  was 
read,  and  then  the  oharge  given  by  Dr.  Ezton,  which  methought 
was  somewhat  doil,  though  he  would  seem  to  iniend  it  to  be 
very  rhetorteal,  saying  that  justioo  had  two  wings,  one  of  which 
spread  itself  over  the  land,  and  the  other  over  the  water,  which 
was  this  Admiralty  Court.  That  being  done,  and  the  jury 
called,  they  broke  up,  and  to  dinner  to  a  tavern  hard  byi  where 
a  great  dinner,  and  I  with  them ;  but  I  perceive  that  this  Court 
is  yet  in  its  infancy ;  as  to  its  rising  again,  their  design  and 
consultation  was — ^I  could  overhear  tiiem-<— how  to  proceed  with 
the  most  solemnity  and  sp^nd  time,  there  being  only  two 
businesses  to  do,  which  of  tliemselves  eou4d  not  spend  much 
time.     In  the  afternoon  to  the  court  again,  where,''  kc. 

All  of  you  who  are  familiar  with  the  Courts  in  Doctors' 
Commons,  especially  the  Ecclesiasticai  Courts,  will  remember 
the  quiet,  and,  if  I  might  so  term  it,  "  cosy"  mode  in  which 
the  proceedings  were  conducted.  'The  proctors  were  each 
known  to  the  judge,  and  were  addressed  by  him,  from  time  to 
time,  by  name.  No  chance  for  an  interloper  I  Your  humble 
servant  happened,  some  few  years  since,  to  be  attending  the 
Perogative  Court  on  the  hearing  of  an  important  will  cause, 
and,  having  been  engaged  in  getting  up  the  case,  he  ventured 
horn  time  to  time  to  C4>nvey  to  the  advocates  such  suggestions 
as  occurred  to  htm,  little  imagining  that  he  was  thereby  com- 
mitting an  offence.  The  old  judge  bore  with  the  intrusion 
patienUy  for  a  time ;  but  at  length  he  stopped  the  arguments 
of  counsel,  and  informed  the  intruder  that  it  was  not  allowable, 
in  that  court,  to  make  communications  tn  the  advocates,  except 
through  the  proctor.  How  all  this  has  been  rudely  shocked 
by  I  ecent  legislation  is  familiar  to  us  all.  The  Admiralty  was 
the  last  of  our  closed  courts.  I  will  not  ask  yea  to  rejoice 
with  me  at  Its  having  been  thrown  open ;  bat  I  do  ask  you  to 
join  with  me  in  the  expression  ef  hope,  that  ^e  shall  do  our 
best  to  prove  ourselves  worthy  of  our  new  privileges. 

Pardon  this  digression  fVom  the  subject  immediately  befbte 
as — viz.  the  practice  of  the  Instance  Court. 

When  I  first  designed  these  lectures  the  practice  of  the 
t^onrt  was  my  greatest  di£Boulty.  Excepting  an  old  book 
written  in  Latin,  ••  Clarke's  Praxis,"  there  was  no  treatise  on 
the  subject.  In  America,  where,  with  its  large  mercantile 
marine,  the  Admiralty  jurisdiction  has  received  great  attention, 
there  are  several  treatises  on  the  practice,  and  1  am  happy  to 
find  that  we  shall  not  long  remain  without  proper  guides  in 
the  practice  of  our  own  court,  two  treatises  having  been  already 
announced,  one  by  Mr.  Pritcbard,  of  Doctors'  Commons 
(already  favourably  known  to  the  profession  by  his  "  Admi- 
ralty Digest"),  aided  by  his  brother  Dr.  Pritcbard ;  and  the 
other  by  Mr.  Coote,  of  Doctors'  Commons. 

With  such  aid  as  I  could  command,  I  had  sketched  out  some 
remarks  on  the  practice  of  the  Court,  accompanied  by  sugges- 
tions for  its  improvement,  but  I  gladly  cancelled  what  1  had 
written  on  receiving,  through  the  courtesy  of  the  registrar, 
Mr.  Rothery  (who,  I  am  happy  to  say,  has  honoured  us  with 
bis  attendance  at  both  the  lectuies),  an  early  copy  of  the  new 
rules,  which  have  only  just  been  issued,  and  come  into  opera- 
tion on  the  1st  of  January  next.  These  rules  effect  a  complete 
revolutiun  in  the  procedure  of  the  Court ;  I  commend  them 
to  your  attentive  consideration.  They  appear  to  roc  simple, 
concise,  and  practical.  For  all  ordinary  purposes,  you  will,  I 
think,  find  them  a  sufficient  guide ;  although  it  is  true  the  3rd 
rule  provides  that  the  old  practice,  previously  in  operation, 
shall  continue  in  force,  save  in  so  far  as  it  may  be  inoonsistent 
with  the  new  rules.    Those  only  who  have  some  acquaintance 
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with  the  old  procedure  will  be  able  to  ftppireci«to  folly  tk« 
great  improvements  which  have  been  effected  in  ttie  court  by 
the  present  judge,  of  which  these  new  rules  are  the  crowning 
act. 

The  principal  officers  of  the  court,  besides  the  judge,  are  the 
registrar  and  the  marshal.  The  registrar  eom bines  the  duties 
of  a  registrar  and  master  in  Chancery,  and  something  beyond. 
He  attends  the  court  on  the  hearing  of  all  Admiralty  causea-^ 
he  also  attends  the  Court  of  Appeal  on  the  hearing  of  all  Ad- 
miralty appeal  eanses-^Huid  to  him,  either  alone,  or  assisted 
by  one  or  two  merchants,  ail  references  are  made.  The  regie- 
try  is  open  all  the  year  round  ;  and  all  warrants  of  arrest  are 
issued  by  the  registrar  upon  his  being  satisfied  of  the  sufficiency 
uf  the  affidavit.  Other  duties  of  a  special  character  Jevolve 
upon  him,  but  which,  as  they  do  not  affect  the  ordinary  proc- 
eed ure  of  the  Court,  I  pass  over.  The  marshal  executes  the 
process  of  the  -court,  and  his  office  is  altogether  somewhat 
analogous  to  that  of  sheriff  at  cmnmon  law.  lie  attends  the 
sittings  of  the  Court,  and  carries  bef«>re  the  judge  a  silver  ear^ 
as  the  emblem  of  the  maritime  jurisdiotion  of  the  Court. 

There  are  two  modes  of  prooedure-^1.  In  rem :  2  in  per* 
sonam.  The  former  is  the  most  usual,  and  we  will  consider 
it  first. 

The  first  step  in  a  suit  tn  mn,  after  the  formal  entry  of  the 
action,  is  to  arrest  the  ship,  **  her  tackle,  appard,  and  fumi* 
ture" — words  which  include  the  whole  extent  of  her  owner's 
interest.  The  arrest  may  extend  to  the  freight,  if  the  value 
of  the  ship,  Aa.  (aUuwing  for  prior  claims),  is  not  sufficient  to 
satisfy  the  plaintiff's  demand.  In  some  canes,  as  in  bottom ly, 
where  the  cargo  is  liable  (which  it  is  not  in  ordinary  cases), 
the  arrest  may  extend  to  that  also. 

The  affidavit  to  ground  the  warrant  need  not  be  made  by 
the  plaintiff  himself.  It  is  sufficient  if  it  be  quide  by  some  one 
on  hb  behalf,  and  in  the  latter  case  the  facts  may  be  deposed 
to  on  information  and  belief.  The  affidavit  may  be  sworn  be- 
fore a  commissioner  for  administering  oaths  in  Chancery. 

As  the  warrant  issues  on  the  registrar  being  satisfied  of  the 
sufficiency  of  the  affidavit,  the  whole  proceeding  may  be  ac- 
complished in  a  few  hours. 

The  warrant  is  executed  by  aUxing  it  temporarily  to  the 
main  mast  (and  in  case  it  extends  to  the  freight,  then  also  on 
one  of  the  principal  bales  of  the  cargo),  and  leaving  thereon 
affixed  a  true  copy  ;  «nd  a  party  is»  of  course,  left  in  possession* 
Any  one  disturbing  the  party  in  possession  will  be  lialUe  to 
an  attachment.  Dr.  Lushington  said,  pointedly,  in  a  case  in 
which  the  party  in  possession  was  forcibly  ejected,  that  be 
would  not  only  attach  the  party  who  did  it,  but  he  added,  "  If 
I  can  bring  within  reach  of  the  law  any  persons,  who  have 
assisted  in  executing  the  dispossession,  or  have  advised  it  or 
aided  it  in  any  way,  I  will  attach  them  all."* 

When  the  ship  has  been  arrested,  the  course  of  proceeding 
differs  according  to  whether  any  party  interested  appears  or 
not 

If  not,  the  cause  formerly  proceeded,  as  it  was  termed,  tn 
pesnam,  whereby  a  decree  could  only  be  obtained  after  a  cer- 
tain number  of  court  days,  at  each  of  which  a  formal  default 
had  to  be  entered  if  there  was  no  appearance.  Then,  af^or  the 
right  number  of  defaults,  the  cause  was  heard  as  an  undefen- 
ded one ;  and  the  plaintiff,  if  he  made  out  his  case,  obtained 
the  first  decree,  analogous  to  the  primum  decretum  of  the  civil 
law,  but  no  sale  could  take  place  under  the  decree,  except  on 
what  was  called  an  allegation  of  perishable  condition,  and  for 
that  another  order  had  to  be  obtained.  The  plaintiff  had  no 
absolute  title  to  the  ship,  or  its  proceeds  if  sold,  until  the  ex- 
piration of  a  year  and  a  day  from  the  date  of  the  first  decree, 
within  which  time  any  claimants  might  come  in. 

This  procedure,  founded  on  the  model  of  the  civil  law,  ard. 
well  enough  suited  to  a  time  when  there  were  not  any  such 
public  means  of  intelligence  as  we  now  possess  through  the 
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nedium  of  oewspapere,  ba8  been  wisely  abolished  by  the  new 
rules,  which  proviae  that  afler  the  ezpiratioD  of  tweWe  days 
ffum  the  filiDf;  of  a  warrant,  if  no  appearance  has  been  entered 
a  notice  of  sale  may  be  advertised  in  two  or  more  public  jour- 
nals, and  if  no  claimant  then  appears,  the  plaintiff  may  move 
for  an  order  for  sale,  and  if  the  judge  is  satisfied  that  the  claim 
is  well  ftmnded,  be  may  order  the  property  to  be  appraised  and 
sold,  and  the  proceeds  to  be  paid  into  the  registry.  Within 
six  day*  from  the  time  when  the  proceeds  have  been  paid  into 
the  registry,  the  plaintiff  is  to  file  his  proofs  in  the  registry, 
and  have  the  cause  placed  on  the  list  for  hearing,  and  it  will 
be  heard  as  an  undefended  one.  The  proceedings  necessarily 
differ  in  causes  of  possession,  in  which  a  sale  is  not  sought, 
indeed  cannot,  as  we  have  already  seen,  be  had.  See  rules  24, 
25,  &  26.  A  claimant  may  come  in  at  any  time  before  the  de* 
cree ;  but  the  o8th  rule  properly  provides,  that  **  a  party  who 
shall  not  enter  an  appearance,  until  afler  the  expiration  of  six 
days  from  the  service  of  the  warrant  or  citation,  shall  pay  all 
costs  that  may  have  been  occasioned  by  his  default." 

Under  the  old  practice,  the  plaintiff  could  in  no  case  obtain 
payment  of  money  out  of  the  registry,  which  bad  been  paid  in 
under  a  decree  in  pctnam^  until  the  expiration  of  the  year  and 
a  day,  before  referred  to,  except  on  bail.  This  was  a  very 
proper  precaution  in  some  cases,  but  it  was  wholly  unneces- 
sary in  the  great  majority  of  cases ;  and  accordingly,  by  rule 
129,  it  is  now  provided  that  in  future  "  bail  for  latent  demands 
shall  not,  unless  the  judge  shall  otherwise  order,  be  required 
on  the  payment  of  money  out  of  the  registry."  In  The  Sara- 
cen, 10  Jur.  396 ;  s.  c.  on  appeal,  11  Jur.  2S3  ;  the  nature  of 
the  bail-bond,  under  the  old  practice,  was  fully  discussed. 
Whether  the  bail  for  latent  demands  under  the  new  rules  will 
follow  the  form  of  bail  bond  under  the  old  practice  I  do  not 
know.  I  should  think  not,  as  the  precise  effect  of  the  old  bail* 
bond  seems  to  have  been  a  matter  of  doubt ;  but  if  the  old  form 
should  t>e  adhered  to,  then  the  case  of  The  Saracen  is  well  worth 
your  pemsal.    See  also  The  Tecunueh,  13  Jur.  68. 

Instead,  however,  of  allodng  the  decree  to  pass  by  default, 
any  of  the  persons  interested  in  the  ship,  as  the  master,  owner, 
Ac.,  ma?  appear  and  defend-  There  are  two  modes  of  appear- 
ance— v*iz,  under  protest,  or  absolutely.  If  under  protest,  the 
sufficiency  of  the  protest  has  first  to  be  decided :  the  cause  is 
heard  thereon,  ana  if  the  protest  be  overruled,  the  defendant 
must  then  appear  absolutely.  An  appearance  under  protest 
is  only  resorted:  to  when  it  is  intended  to  dispute  the  jurisdic- 
tion of  the  Court  on  the  subject  matter,  and  this  is  done  be- 
cause an  absolute  appearance  is  held  to  amount  to  a  waiver  of 
any  defect  as  to  jurisdiction. 

After  appearance,  bail  may  be  given — t.  e.  the  bond  of  the 
defendant  and  two  sureties,  and  if  sufficient,  the  ship  is  re- 
leased, and  suffered  to  proceed  to  sea ;  the  security  thus  sub 
stituted  for  the  ship  is  enforceable  by  attachment.  It  is  not 
in  the  option  of  the  suitor  to  refuse  or  accept  bail  upon  the 
ground  of  insufficiency.  "  If  it  were,"  says  Lord  Tenterden, 
'  the  shipowner  might  be  deprived  of  the  profit  of  his  ship's 
employment;  the  merchant  of  a  market  for  his  ^oods  ;  both 
ship  and  goods  might  be  deteriorated  by  detention,  or  over- 
whelmed yritli  &n  accumulation  of  fees  of  possession,  dock-dues, 
ivnd  warehouse  charges."* 

The  cause  then,  by  the  old  practice,  proceeded  by  libel,  alle- 
gation, and  responsive  allegation,  and  the  examination  of 
witnesses.  This  was  the  ancient  mode  of  proceeding,  called 
by  "  plea  and  proof,"  as  distinguished  from  what  was  called 
"act  on  petition."  The  latter  has  been  described  by  Lord 
Stowell  *'  as  a  suniroary  mode  of  proceeding,  in  which  the 
parties  state  their  respective  cases  briefly,  and  support  their 
statements  by  affidavits,  a  form  convenient  enough  in  matters 
of  slight  interest,  and  not  of  very  delicate  investigation  ;"  but 
now  the  new  rule  provides  as  follows  : — 
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65.  **  The  mode  of  pleading  hitherto  used,  as  well  in  eausea 
by  act  on  petition  as  by  plea  and  proof,  are  hereby  abolished." 

66.  **  There  shall  be  but  one  mode  of  pleading  in  tbe  court. 
The  first  pleading  shall  be  called  the  petition  ;  the  second,  the 
answer ;  the  third,  the  reply ;  and  the  fourth,  tbe  rejoinder ; 
and  the  subsequent  pleadings,  if  any,  shall  be  called  a«  they 
have  heretofore  been  called  in  causes  by  act  on  petition." 

67.  *'  Every  pleading  shall  be  divided  into  short  paragraphs, 
numbered  consecutively,  which  bhall  be  called  tbe  articles  of 
the  pleadings,  and  shall  contain  brief  statements  of  tbe  facta 
material  to  the  issue." 

Then  as  to  proofs,  the  new  rules  provides  as  follows  :— 

78,  *'  Causes  may  be  proved  by  affidavits,  by  written  depo- 
sitions, or  by  the  oral  examination  of  witnesses  in  open  court ; 
or  partly  by  one  mode,  and  partly  by  another." 

79.  **  The  proctors  in  the  case  may  consent  to  tbe  mode  or 
modes  in  which  the  proofs  shall  be  taken ;  or  either  proctor 
may  apply  to  the  judge  to  direct  the  mode  or  modes  in  which 
tbe  proofs  shall  be  taken." 

The  present  judge,  in  1854  and  1855  I  think,  made  rules 
providing  for  the  printing  of  tbe  whole  of  the  pleadings  and 
proofs  in  contested  causes,  and  this  is  continued  by  the  new 
rules. 

I  have  already  referred  to  the  **  preliminary  acts"  required 
in  collision  cases.  This  provision  is  continued  by  the  new 
rules.  They  are  still  as  heretofore  to  be  sealed  up,  and  not  to 
be  opened,  save  by  order  of  the  judge,  until  the  proofs  are 
filed.  But  the  64tb  rale  contains  an  excellent  provision  which 
will,  I  should  think,  in  many  oases  be  adopted  in  practice,  and 
so  effect  a  great  ssvin^;  of  expense.  It  is  as  follows : — If  both 
proctors  consent,  the  judge  may,  if  he  think  fit,  order  the  pre- 
liminary acts  to  be  opened,  and  the  evidence  to  be  tsxen 
thereon,  without  its  being  necessary  to  file  any  pleading." 

In  suits  in  personam^  the  first  step,  instead  of  arresting  the 
ship,  was  formerly  to  arrest  the  person,  and  the  defendant 
could  only  be  released  on  giving  bail ;  but  now,  as  I  have  al» 
ready  observed,  tbe  power  of  arrest  to  compel  appearance  has 
fallen  into  disuse;*  and,  in  fact,  until  a  recent  act,  17  &  18 
Vic.  c.  78,  had  confirmed  it,  the  jurisdiction  to  proceed  in  per* 
eonam  was  doubted.  The  first  step  under  the  recent  rules  is  a 
citation  against  the  person.  A  decree  may  be  obtained  by 
default  if  no  appearance  ;  or  if  an  appearance  be  entered,  the 
cause  then  proceeds  much  the  same  as  in  an  action  tn  rem. 

According  to  Mr.  Justice  Storv,t  *'  the  admirally  jurisdic- 
tion primarily  (originally)  acted  »u  personam,  and  now  acts 
171  rem  only  as  auxiliary  to  its  general  authority." 

Under  the  old  practice,  the  judge  did  not  sit  in  chambers  ; 
but  the  proctors  were  heard  in  court  on  comm(»n  motions— called 
assignaiions  which  were  usuall v/made  on  court  days,  afrer  the  or- 
dinary business  was  disposed  oi.  A  bell  was  rung  in  tbe  Com- 
mons to  give  the  proctors  notice  that  the  assignations  were  called 
on.    This  would,  of  course,  have  been  wholly  unfitted  when  the 

f>ractice  was  no  longer  confined  to  practitioners  residing  in  one 
ocality ;  and  the  new  rules  have,  therefore,  properly  provided 
for  motions  and  summonses  in  chambers,  on  which  proctors 
may  be  heard,  but  they  can  no  longer  be  heard  in  court — tbe 
14l8t  rule  providing  that  **no  motion  shall  be  made  to  the 
judge  in  court  save  by  counsel,  or  by  a  party  conducting  his 
cause  in  person." 

As  I  read  the  new  rules,  proctors  only  (and  by  proctors  the 
new  rules  mean  "  any  proctor,  attorney  or  solicitor"),  and  not 
their  clerks,  are  entitled  to  appear  before  the  judge  at  cham- 
bers ;  but  at  the  same  time,  I  hope  that  that  construction  will 
not  be  put  upon  the  rules,  as  the  effect  of  it  would  be  to  exclude 
solicitors  in  large  practice,  from  practising  in  this  court.( 
Solicitors  will  attend  as  of  course  on  important  summonses; 


•  See  The  SUpften  Wright  12  Jur.  732. 

t  The  Bo$tony  Stunner,  341. 

I  The  Kegiatrar  *Uted  to  me,  after  the  lectare,  that  tt  was  not  Intended,  in 
framing  tbe  nev  ralee,  to  prevent  eolldtore  from  being  rq>reiented  at  ehuBlbtn 
hf  eompetent  clarka. 
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bat  to  reqaire  them  personally  to  attend  on  all  cases  will,  I 
BubiDtt,  answer  no  proper  purpose.  The  necessary  effect  would 
be,  that  the  practice  of  this  Court  would  continue  in  the  hands 
of  a  class— -call  them  proctors,  or  what  jou  like.  The  same 
fiMilities  ought,  I  submit,  to  be  given  to  the  ordinary  practi- 
tioner in  this  court  as  he  has  in  the  other  courts — including,  I 
might  remark,  the  Probate  and  Divorce  Court,  which  most 
nearly  assimilates  to  the  Admiralty  Court. 

It  was  a  rule  of  the  old  practice,  that  any  act  or  agreement 
in  a  cause,  to  be  binding,  should  be  evidenced  by  wnat  were 
called  *'  acts  of  court  ;*'  i.e.  should  be  entered  with  the  minutes 
in  the  cause  ;  if  not  so  done,  the  Court  took  no  notice  of  it, 
however  distinctly  it  might  be  provedf  as  a  fact.  This  applied 
particularly  to  ail  tenders  of  money.  I  assume  that  the  same 
rule  of  practice  will  still  prevail,  and  that  the  analogous  step 
to  acts  of  court  will  now  be  an  order  at  chambers,  or  an  agree- 
ment in  writing  between  the  proctors,  dated  and  signed  in  ac- 
cordance with  the  provisions  of  the  155th  of  the  new  rules. 

I  have  now  drawn  your  attention  to  what  are,  I  believe  the 
leading  features  in  the  new  rules.  I  have  not  attempted  to  go 
tbrougn  them  seriatim.  I  have  merely  selected  such  portions 
as  appeared  to  require  comment;  and  if  in  connection  with 
my  remarks  you  attentively  peruse  the  new  rules  themselves, 
you  will,  I  think,  obtain  a  pretty  good  notion  of  the  proceedure 
of  the  Court. 


DIVISION    COU  RTS. 


TO  GORaiiSPONDENTS. 

All  eommutueaUont  on  the  nMed  of  Divitinn  €\ntrU,nr  having  any  rdaUnn  to 
Dfvuirm  OmrU,  are  in  future  to  m  adureited  to  **  Tht  EdUon  qf  the  Law  Jowmal^ 
SjrrieP.C* 

AU  other  commntmcalumi  arc  a$  hitherto  to  6«  "  T/ie  JBdilon  qftJie  Law  Journal, 
Sbronto." 


We  see  nothing  doing  this  Session  for  the  Division 
Courts,  and  yet  the  bills  last  year  were  numerous  enough. 

We  presume  honorable  gentlemen  find  other  subjects 
more  interesting,  yet  the  business  of  the  Courts  so  largely 
employed  by  the  great  bulk  of  the  people  is  not  unworthy 
of  attention. 

But  if  members  are  indifferent,  clerks  are  supine,  and  if 
those  who  best  know  what  reforms  are  necessary  remain 
indifferent  what  can  I)e  expected  of  others  ? 

The  fact  is  nothing  effectual  will  be  done  without  some 
concerted  action,  some  periodical  convention  such  as  we 
proposed,  where  well-informed  clerks,  delegates  from  each 
county,  could  discuss  the  matters  affecting  the  Courts  they 
are  connected  with.  We  have  given  our  mind  on  this 
subject,  but  our  advice  has  met  with  comparatively  little 
response.  We  tell  officers  now  that  stronc;  interests  are  at 
work  to  destroy  the  courts,  and  little  has  been  done  by  those 
specially  interested  ^nothing  as  &  body — to  resist  the  im- 
pending evil. 

We  shall  look  anxiously  for  the  returns  moyed  for  by  the 
Hon.  Mr.  Patton,  as  to  the  number  of  increased  hearing 
fees.  We  have  had  sad  complaints  from  one  county  where 
the  increased  hearing  was  charged  almost  in  every  case. 
If  true,  it  was  a  yery  great  abuse,  and  most  unjust  towards 
suitors. 

The  fee  in  such  cases  should  be  regulated  on  the  same 
principle  as  an  arbitrator's  fee,  according  to  the  nature  of 
the  particular  case,  or  the  time  occupied  in  hearing  it.     We 


f  The  Sarueen.  10  Jor.  386 ;  see  aim  Tte  Mettona^  1 2  Jar.  374,  wbMv  Dr.Lmdilngtnii 
ih^lt**^  toeatar  into  ttto  qucitloa  of  aa  ftUrgad  ooB^raniM^  and  Adbarcd  to  tli« 
opfaikm  be  had  wprwd  in  7A«  Airoom. 


would  feel  obliged  to  the  honorable  mover  for  a  copy  of  the 
returns. 

There  is  an  anxiety  to  know  "  what  prospect  there  is  of 
a  new  set  of  rules  in  improved  form  and  suited  to  the  Con- 
solidated Division  Court  Act/' 

We  are  unable  to  answer  the  question,  but  suppose  the 
Board  of  Judges  will  not  lose  sight  of  the  necessity  for  an 
early  revision.  There  are  now  only  three  on  the  board,  one 
Judge  having  resigned,  and  another,  the  lamented  Judge 
Campbell,  being  dead. 

The  numerous  questions  that  have  arisen  upon  the  act 
since  the  rules  were  issued  ought  to  be  settled  by  the  Board 
of  Judges,  and  a  further  effort  be  made  to  secure  uniform- 
ity in  procedure  in  all  the  Courts  in  Upper  Canada. 

If  we  might  be  allowed  to  suggest,  we  would  recommend 
that  every  County  Judge  should  furnish  the  Board  with 
any  points  of  difficulty  that  arose  in  his  practice  and  upon 
which  a  rule  would  be  desirable ;  and  also  any  amendments 
or  improvetnents  that  might  bedesirable  in  the  existing  rules. 


There  are  a  class  of  cases  termed  in  England  ^'  County 
Court  Curiosities  "  These  are  published  in  a  journal  like 
to  our  own.  The  English  County  Courts  are  similar  to 
our  Division  Courts,  and  it  has  been  suggested  to  us  by  an 
old  correspondent,  that  we  might  give  a  selection  from  these 
cases  in  our  pages.  We  would  be  very  willing  to  do  so  if 
we  thought  the  proposition  would  meet  with  general  ap- 
proval,  but  as  the  cases  iuvolve  quite  as  much  of  what  is 
amusing  as  what  is  instructive,  we  prefer  asking  the  opin- 
ion of  officers.  Will  they  be  good  enonghto  give  us  their 
views  ? 

We  subjoin  a  case  taken  at  random  from  the  publication 
before  us  to  let  our  readers  see  the  description  of  cases  to 
which  we  refer : 

Mallbtt  t.  TaoMPsoN. 

This  was  an  action  brought  by  the  plaintiff,  an  elderly  bed-ridden 
lady,  at  East  Bergholt,  against  the  defendant,  a  laborer  living  at 
Dedbam,  to  recover  £6. 

Sarah  Mallett,  a  young  woman,  proved  that  the  defendant  was 
paying  bis  addreaeea  to  her,  and  tbey  went  in  conpaoy  to  see  the 
old  lady,  who  thought  she  was  dying.  She  then  expressed  her 
deeire  to  give  the  defendant  X5,  to  be  divided  between  her  grand 
children  after  death  to  purchaie  moarniog,  and  at  a  subsequent 
interview  her  grandmother  told  ber,  in  the  presence  of  tbe  defend- 
ant, that  he  had  received  the  money,  and  he  had  promised  that  it 
should  be  appropriated  in  accordance  with  her  wishes.  She  how- 
ever got  better,  and  then  employed  her  grand- daughter  to  try  and 
get  the  money  back,  and  he  Baid  the  old  lady  should  have  it  if,  she 
lived  and  wanted  it. 

Cross-examined. — She  had  broken  off  the  acquaintance  with 
defendant  twelve  months  ago  next  Thursday  week,  and  did  not 
wish  to  know  anything  more  about  him.  She  had  not  indulged  in 
writing  poetry  to  the  defendant,  nor  had  she  ever  received  artiolea 
of  drees  from  defendant  exoeediog  in  value  the  £1  which  would 
have  been  her  share  upon  the  old  lady's  death.  The  poetry  pro- 
duced was  not  her  writing,  nor  had  she  seen  it  before.  It  was  as 
follows : 

TO  ALL  TOUNO   MAIDENS  BEWARE. 

When  first  I  went  to  service  a  cook's  place  I  took. 
There  was  the  nurse-maid  and  me,  we  both  had  pleasant  looks ; 
A  young  man  came-  a  courting  me,  and  sure  it  was  no  joke, 
He  got  from  me  a  five  pound  note  and  bought  a  flash  great  coat. 

Therefore  all  young  maidens. 

That  have  followers  after  you, 

Be  sure  yon  do  not  stuff  them  out  too  much, 

Or  the  day  you  will  have  to  me. 
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The  defeodant  was  called  and  said  the  young  woman's  statement 
was  correct  in  the  main,  bat  asserted  that  the  money  was  giren 
him  by  the  old  lady  in  consideration  of  little  acts  of  kindness 
which  he  had  performed  la  takin^c  her  oakes  and  spirits  and  other 
articles. 

This  was  confirmed  by  defendant's  father,  who  said  the  old  lady 
had  told  him  aboat  giving  the  money  to  his  son  whilst  the  ac 
quaintance  between  his  son  and  the  grand-daughter  was  being 
carried  on. 

PhiUtriek  regretted  that  he  could  not  produce  the  testimony  of 
the  old  woman  who  was  bed-riddeu,  for  he  was  instructed  that  the 
story  told  by  defendant  and  his  father  was  a  fabrication,  and  he 
argued  that  it  was  hardly  probable  she  would  haye  presented  the 
money  to  defendant  when  she  was  at  the  time  receiving  parish 
relief. 

Considerable  contradiction  and  croes-swearing  took  place  as  to 
a  boy  named  Silly  having  been  sent  by  the  authority  of  the  father 
to  offer  £S  of  the  money,  which  be  positively  denied,  and  the  case 
was  adjourned  for  the  production  of  other  witnesses. 


OFFICERS  AND   SUITOKS. 


C0RRE8P0NDKN0X. 


lb  the  Editors  of  the  Law  JaumaL 

Norfolk  County,  April  9tb,  1860. 

Qentlshkn, — I  sent  a  transcript  and  certificate  of  judgment, 
stamped  with  the  seal  of  my  court,  to  a  Division  Court  clerk 
of  another  county,  who  returned  said  transcript  as  being 
illegal,  requesting  me  to  attach  a  seal :  that  the  stamp  of  the 
court  was  not  sufficient. 

Now  I  am  under  the  impression  that  the  stamp  of  the 
oourt  to  any  and  every  process  answers  every  purpose,  and 
meetR  the  requirements  of  the  law,  vide  22  Yic.  cap.  19,  see. 
4.  Revised  Statute  says,  "Every  court  shall  have  a  seal, 
with  which  every  process  of  the  eourt  shall  be  sealed  or 
stamped."  It  would  appear  from  the  act  that  a  stamp  is  suffi- 
cient. If  not,  It  is  a  very  important  matter  to  know.  What 
is  your  opinion  ? 

Is  a  bailiff  entitled  to  two  and  a  half  per  cent,  upon  pro- 
perty levied  on  bat  not  sold  by  him  ?  I  know  that  some 
tmiliffs  take  the  per  eenta|^  without  selling.  All  that  is  said 
in  the  act  on  the  subject  is  in  the  schedule  of  bailifi^s  fees, 
vrhicb  says,  '*  That  there  be  allowed  to  the  bailiff,  upon  the 
sale  of  property  under  any  execution,  the  sum  of  two  and  a 
half  per  cent,  upon  the  sum  realized."  I  do  not  see  how  they 
can  take  the  per  eentage 'except  they  sell.^  What  is  your 
opinion  ? 

Yours  truly. 

Division  Court  Cl«rk. 


[We  aj^ree  with  our  correspondent  on  both  points. 

riie  objection  to  stamping  is  very  absurd.  The  plftn  is  that 
in  use  in  nearly  all  the  large  courts  in  Upper  Canada,  and  it 
is  a  clearer  and  more  economical  method  of  impressing  the 
seal  than  in  the  old  way,  besides  being  more  difficult  to  coun- 
terfeiL^-Ens.  L  J.] 


To  the  Editors  of  the  Law  Journal, 

April  9th,  1860. 

Gentleuen, — An  award  made  by  three  fence-viewers  has 
been  placed  in  my  hands  as  Clerk  of  Division  Court.  See 
Con.  Stats.,  cap.  57,  sec.  16,  sub-sees.  10  and  11. 

The  award  commences  with  style  of  cause,  as  if  suit  com- 
menced. The  three  arbitrators  have  signed  award,  and  affixed 
their  seals  in  the  presence  of  a  subscribing  witness,  and  the 
execution  of  the  instrument  is  proven  by  the  oath  of  the 
witness. 

The  plaintiff  is  awarded  ten  dollars,  to  be  paid  in  forty  days 
by  defendant,  and  six  dollars  and  eighty-six  cents  as  costs,  to 


be  paid  in  ten  days.  I  have  entered  it  as  a  suit  in  court,  in 
the  ordinary  way,  and  will  send  each  party  a  copy.  It  appears 
by  the  last  quoted  sub-section,  that  I  may  issue  «n  execution 
at  the  end  of  forty  days. 

I  do  not  find  that  the  Law  Journal  has  at  any  time  commen- 
ted upon  this  branch  of  division  court  clerks' duties,  and  there 
are  no  exiftting  forms — at  least,  that  I  am  aware  of.  You  will 
confer  a  favor  on  the  writer,  and  possibly  on  other  clerks, 
by  giving  full  information  of  the  law  on  the  matter,  as  relates 
to  our  duties,  and  suggesting  the  various  forms  to  be  used — 
especially  the  execution. 

Respectfully  yours, 

A  I>iriBi0M  Corat  Clerk. 


[Our  valued  correspondent  suggests  an  important  point  for 
oonsideration,  and  we  shall  at  an  early  day  review  the  enact- 
meut  in  question.  The  provisions  are  by  no  means  as  clear 
as  they  ought  to  be,  and  it  is  not  easy  to  say  what  the  practice 
under  them  ought  to  be. 

Here  is  a  subject  on  which  the  Board  of  Judges  would  do 
well  to  establish  a  practice,  and  provide  suitable  authoritative 
forms. 

The  course  taken — sending  a  copy  to  defendant — seems 
proper ;  but  what  occasion  to  give  the  plaintiff  one,  for  we  do 
not  see  that  the  clerk  should  act,  unless  set  in  motion  by  the 
plaintiff. 

In  the  case  mentioned,  costs  oppear  to  be  included  in  the 
award ;  but  this  seems  wrong,  for  the  18th  section  provides 
that  the  costs  disbursed  under  the  act  shall,  upon  the  plaintiff 
making  affidavit  of  their  payment,  be  added  by  the  division 
court  clerk  to  the  execuivon.  The  costs  referred  to  in  sub-seo- 
tion  eleven  of  section  sixteen,  as  we  understand  it,  refers  to 
the  costs  in  the  division  courL 
^  Without  the  copy  of  award  before  us,  we  cannot  venture  to 
give  a  form  of  execution ;  but  would  suggest,  that  under  a 
recital  of  the  necessary  facts,  the  **  determination ''  or  award 
should  be  set  out  verbatim. 

We  wonkl  feel  obliged  by  infbrmation  from  any  clerk  who 
has  had  occasion  to  act  under  the  clause,  and  with  copies  of 
the  forms  used ;  and  in  treating  the  subject,  we  shall  of  course 
credit  any  materials  supplied  to  their  proper  source,  unless 
directed  not  to  do  so. 

It  would  also  be  of  material  service,  and  probably  assist  to 
uniformity  if  some  outline  of  proceedings,  anterior  to  the 
determination,  was  given  in  this  Journal.  Our  correspondent 
has  a  very  thorong^h  acquaintance  with  municipal  matters- 
will  he  or  others  assist  in  the  object  proposed  ? 

It  is  by  contributing  items  in  this  w^vy,  that  the  Law  Jour^ 
nal  may  be  made  more  extensively  useful,  and  our  labors  ren- 
dered more  effectuo).  If  those  interested  would  contribute  from 
their  experience,  the  aggregate  would  form  a  valuable  fund 
for  the  information  of  all. — Ens.  L.  J.] 


lb  the  Editors  of  the  Law  Journal. 

London.  C.  W.,  April  20,  1860. 

Gentlevbn, — My  attention  has  been  directed  to  the  April 
number  of  your  journal,  where  a  Mr.  Marcus  Ounn  details 
certain  grievances  supposed  by  him  to  have  been  suffered  in 
the  Division  Court  of  which  I  am  Clerk.  I  would  not  have 
noticed  a  charge  emanating  from  such  a  source,  but  as  you 
have  expressed  an  opinion  on  an  untruthful  statement,  and 
when  charges  are  made  against  public  officials  connected  with 
the  Court,  I  feel  it  my  duty  to  address  you. 

Mr.  Qunn>  eharges  that  he  was  summoned  to  appear  at  the 
Division  Court;  that  the  Judge,  on  hearing  his  defence,  dis* 
missed  the  case ;  yet,  that  it  was  brought  forward  at  the  next 
oourt ;  was  then  taken  out  of  its  turn,  and  disposed  of  in  his 
absence;  that  no  person  appeared  for  the  plaintiff;  and  then 
he  states  the  merits  of  his  defence. 
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In  answer,  I  say  it  is  untrue  that  the  case  was  dismissed  at 
first ;— on  the  contrary,  it  was  postponed  to  the  next  court  for 
the  accomodation  of  Mr.  Gunn,  to  procure  the  evidence  of 
Mr.  Thomas  Qordon^  and  whose  evidence,  with  strange  iocon- 
siateney,  he  impugns,  in  his  letter  to  your  journal,  in  the  fol- 
lowing  words:  "accepting  the  assignor's  absurd  affidavit, 
being  interested  in  the  estate  assigned."  At  the  following 
court  the  Deputy  Clerk  (I  was  abeeikt  from  the  country)  states, 
and  hts  statement  is  confirmed  fay  several  others,  that  the  case 
was  pot  at  the  foot  of  the  list,  to  enable  Mr.  Gunn  to  procure 
the  evidence  of  Ghnrdon,  and  that  it  woe  not  again  taken  up 
until  reached  in  namerieal  order,  as  ordered  by  the  Judge ; 
Ibat  judgment  was  then  given  in  favor  of  the  plaintiffs,  who 
were  represented  by  an  agent. 

The  merits  of  the  ease  are  briefly  these :  Messrs.  Hope  and 
McKay,  as  assignees,  sue  Mr.  Gunn  for  an  open  account  for 
l^rooeries,  for  the  sum  of  ITs.  4d.  Gunn  defends,  stating  that 
be  hod  given  a  note  of  one  Parks  to  settle  this  oooount;  but 
when  judgment  was  given,  as  above  stated,  Ghinn  applies  for 
a  new  trial,  and  Mr.  Gordon's  (the  witness  required  by  Gunn) 
affidavit  is  filed  to  oppose  the  application.  In  this  he  contra- 
dicts on  oath  the  whole  of  Gonn's  statement  relative  to  the 
note,  and  states  it  was  only  taken  by  them  as  collateral  secu- 
rity, and  not  paid. 

Kegretting  that  your  valuable  columns  should  be  occupied 
with  this  petty  matter,  the  grievance  of  Mr.  Marcus  Gunn, 
which  has  no  existence  in  fact ;  and  trusting  that  in  justice  to 
me  you  will  give  this  an  insertion, 

I  have  the  honor  to  be,  Gentlemen,  your  obedient  servant, 

John  C.  Mebbbith, 
Clark  \si  Division  Court  Co,  Middlesex. 


{We  think  that  whenever  the  oondnot  of  a  public  official  is 
assailed,  that  official,  or  some  one  on  his  behalf,  should  have 
an  opportunity  of  being  heard.  Acting  in  this  spirit,  we  give 
plaoe  to  the  above.  But,  while  doing  so,  we  most  once  for  all 
state  that  our  columns  shall  henceforth  be  dosed  as  against 
any  further  correspondence  on  the  same  subject. — Ens.  L.  J.] 


To  (he  Ediior8  of  the  Law  JcumdL 

Gbntlbmbn, — A  places  an  execution  in  the  hands  of  a  bailiff 
of  a  Division  Court  for  the  sum  of  $80,  who  levies,  and  is  noti- 
fied by  B  that  he  holds  a  chattel  mortgage  on  the  goods  for 
^75,  and  also  claims  to  retain  for  a  year's  rent,  and  serves  him 
with  a  notice  accordingly,  the  rent  claimed  being  $472,  which 
makes  the  amount  $947,  to  be  made  before  A  can  detain  the 
amount  of  his  execution.  A,  however,  tells  B  that  his  notifi- 
cation for  rent  destroys  his  claim  under  his  chattel  mortgage, 
or  that  be  would  sell  the  goods  mentioned  in  the  chattel  mort- 
gage to  make  the  rent.  B  then  said,  I  will  allow  A  the  amount 
of  his  execution,  and  go  on  and  sell  the  goods  for  my  rent  and 
cbattel  mortgage  claim,  $947,  and  pay  it  out  of  the  same,  which 
be  did.  In  the  meantime  the  bailiff  received  a  notice  from  one 
Cv  that  she  holds  a  chattel  mortgage  against  the  same  goods, 
filed  for  $600.  A  clerk  of  an  adjoining  division  issued  several 
executions  against  the  same  goods,  directed  them  to  the  bailiff 
of  his  own  division,  and  delivered  them  to  one  of  the  plainttfij», 
wbo  sends  them  to  the  bailiff  who  first  peised.  The  executions 
not  being  directed  to  him  (the  latter  bailiff),  or  indorsed  to 
bim,  by  the  enter  bailiff  or  any  judge,  in  order  to  aid  the  outer 
bailiff  to  collect  the  outer  executions,  he  agrees  to  hold  them. 
Tbe  goods  are  sold,  as  first  said,  to  pay  the  first  exeention,  the 
rent,  and  as  far  as  possible  tbe  first  chattel  mortgage.  The 
bailiff  then  pays  the  first  execution,  and  the  rent,  which  he 
knew  to  be  correct ;  but  as  there  were  six  months'  more  rent 
become  due,  and  as  there  was  a  dispute  between  the  two 
holders  of  the  chattel  mortga;res,  he  does  not  pay  either,  but 
retains  in  his  hands  the  balance  of  money,  to  be  afterwards 
appropriated  as  the  law  may  direct,  but  ofifers  to  pay  B  if  he 


would  indemnify.  The  outer  executions,  handed  to  him  to  be 
collected,  us  a  friendly  act,  from  the  outer  divinion,  the  bailiff 
who  levies  on  the  goods  returns  to  the  bailiff  of  the  outer  divi- 
sion, indorsed  on  one  of  them,  "  Accounts  not  made  up  ;  when 
accounts  made  up,  if  any  funds  to  apply,  will  remit,'*  or  words 
to  that  effect.  In  the  meantime  B  and  the  tenant  or  mortgagor 
against  whom  the  chattel  mortgage  was,  had  a  settlement,  and 
it  was  agreed  that  the  mortgage  of  B  ($475),  in  the  bailiff's 
hands,  should  be  paid  to  B.  Whilst  the  dispute  between  C 
and  B  about  the  two  mortgages  was  open,  the  bailiff  was  sued 
for  a  false  return,  on  one  of  the  executions  sent  from  the  outer 
division,  alleging  that  he  should  have  made  the  money  on  the 
same,  the  bailiff  to  whom  those  executions  were  directed, 
and  who  should  have  returned  tbe  same,  not  being  sued,  and 
judgment  was  given  against  the  first  bailiff. 

Now,  the  quention  is,  could  a  judgment  be  legally  given  by 
a  judge  in  tbe  face  of  these  facts  ?  Was  the  first  bailiff  really 
obliged  to  return  or  act,  or  could  he  legally  act  on  those  outer 
executions,  not  indorsed  to  him  or  directed  to  him,  and  are  the 
sureties  liable  for  such  a  judgment?  If  the  bailiff  does  not 
pay,  can  a  Division  Court  thus  take  the  money  from  the  chat- 
tel mortgage  holder  and  landlord,  without  first  ordering  an 
interpleader  trial  —  or  rather,  should  not  the  judge  have 
refused  to  interfere  as  against  the  first  bailiff,  and  told  the 
execution  creditor  of  the  outer  execution  to  cau^e  the  bailiff  of 
the  outer  division  to  interplead  ?  Or  is  the  clerk  of  the  outer 
division,  or  the  bailiff  of  the  outer  division,  or  the  bailiff  who 
first  seized,  liable  ? 

Your  opinion— so  Impartial  in  many  difficult  cases  relating 
to  Division  Court  practice — is  respectfully  requested. 

Icours,  dfc., 

JoBN  Cool, 
BaUiff  Ttnih  Div.  Court  Co.  Peel 

Brampton,  April,  I860. 

[We  do  not  answer  Mr.  Cool's  question,  *'  Could  a  judgment 
be  legally  given  by  a  judge  on  these  facts?'' 

The  conductors  of  the  Law  Journal  do  not  mean  to  sit  in 
judgment  upon  a  judge's  decision,  and  cannot  further  notice 
the  point,  on  the  statement  of  the  losing  party.  With  a  full 
report  of  tbe  case  before  us,  the  evidence  pro  and  con,  and  the 
grounds  of  the  judge's  decision,  its  value  might  be  examined  ; 
but  at  present  we  can  only  express  an  opinion  on  the  general 

Soint,  that  a  bailiff  to  whom  a  writ  is  not  directed,  and  who 
ocs  not  undertake  to  act  for  the  bailiff  to  whom  it  is  directed, 
is  not  liable  to  the  plaintiff  in  the  action  ;  and  we  think  thata 
recovery  against  a  bailiff  in  an  action  in  the  Division  Courts, 
is  not  conclusive  evidence  against  his  sureties. 

The  rest  of  Mr.  Cool's  letter  comes  within  a  class  of  ques- 
tions which  we  do  not,  as  Editors,  undertake  to  answer.] — 
Eds.  L.  J. 


U.    C.     REPORTS. 


QUEEN'S  BENCH. 


HIL4RY  TKRM,  1860. 

Is  Kl.   RiCHAaD  IbSOS  V.  Tflff  PaOVISlONAL  CoaPOBATlQN  or  THB 

COUMTT   or   PSBL. 
Stat  19  Tie.  cap.  flSb  Mtx  l-^Cfmmtff  SVMtm,  Onmty  of  I^d—B^^aw—SeMobttim. 

It  was  enacted  by  th*  PiotIiicIbI  gtatota  19  Vie  cap.  60,  0«c.4,  that  tbe  Proriiional 
Council  of  tbe  County  of  Peri  ehould,  at  some  meeting  to  be  held  after  tbe  Ist 
yebruary.  1S67,  **  proceed  to  seltjct  a  pUoe  for  the  county  town  of  the  said 
ooiinty,"  and  that  "  the  pYace  so  sekteted  nhall  be  the  county  town  of  Poel.** 

Bidy  1.  That  the  seleetion  of  a  place  by  r^mthMim  of  the  Council  was  a  euffldent 
compliance  with  the  terms  of  the  statute.  2.  That  it  is  not  in  tbe  power  of  the 
CouQcU,  havlog  ouce  selected  the  place  to  alter  by  by-law  or  otherwise,  the  place 
■elected. 

H,  A.  Harrigon  obtained  a  rule  nisi  to  quash  a  by-law  of  the 

couDty  of  Peel  for  selecting  a  place  for  the  county  town  of  the 

county  of  Peel,  passed  2dth  January,  1860,  on  the  ground  that  the 

corporation,  having  on  the  7th  December,  1869,  selected  Malton  as 
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the  county  town,  pursuant  to  the  statute  19  Vio.  cap.  66,  was  dis- 
abled afterwards  to  pass  the  by-law  moyed  against,  for  that  Malton 
was  then,  by  their  previous  appointment,  the  county  town. 

The  by-law  recited  that  under  the  statute  19  Vic.  cap.  66,  the 
Provisional  Council  of  the  County  of  Peel  were  authorized  and 
directed,  at  some  meeting  of  the  Council  to  be  held  after  the  Ist 
February,  1857,  to  proceed  to  select  a  place  for  the  county  of  Peel, 
and  that  the  place  so  selected  should  be  the  county  town  of  the  said 
county,  and  that  it  was  necessary  and  expedient  to  make  such 
selection  by  by-law ;  and  that  the  village  of  Brampton  be,  and  the 
same  was  thereby  selected  as  the  place  for  the  county  town  of  the 
said  county  of  Peel ;  and  that  the  said  village  of  Brampton  being 
the  place  so  selected,  should  be  and  was  thereby  declared  to  be, 
according  to  the  statute,  the  county  town  of  the  said  county  of 
Peel. 

It  was  shown  by  affidavit  that  on  the  7th  December,  1869,  the 
Provisional  Municipal  Council  of  the  county  met,  according  to  the 
4th  clause  of  the  statute,  to  select  and  appoint  the  site  for  the 
county  town,  and  that  a  resolution  appointing  Malton  the  county 
town  was  passed  by  a  vote  of  six  to  five  of  the  members  present. 

This  resolution,  and  others  passed  at  the  same  meeting,  making 
certain  arrangements  in  pursuance  of  the  first  resolution,  were 
certified  under  the  corporate  seal,-  with  the  signature  of  the  clerk. 
At  the  time  of  passing  the  resolution,  the  Council  had  no  seal. 

It  was  shown,  further,  that  at  a  meeting  of  the  Provisional 
Council,  held  on  the  29th  December,  1859,  steps  were  taken 
respecting  the  selection  of  ground  upon  which  to  erect  a  gaol  and 
court- house  in  the  village  of  Malton,  and  respecting  the  providing 
plans  for  such  buildings. 

On  the  other  hand,  it  was  stated  in  an  affidavit  that  the  meeting 
of  the  7th  December,  at  which  the  resolution  was  passed  selecting 
Malton  for  the  site  of  the  county  town,  was  a  meeting  held  by 
adjournment  from  a  meeting  that  was  held  on  the  5th  December 
(two  dMys  before),  and  was  not  a  meeting  called  for  any  special 
purpose,  or  with  any  formality  out  of  the  ordinary  course ;  that  at 
the  next  meeting  of  the  Council  the  report  made  by  a  select  com- 
mittee, which  had  been  appointed  to  select  ground  in  Malton  for  a 
gaol  and  court-house,  waa  not  adopted ;  that  no  land  for  the  pur- 
pose had  been  selected  or  acquired ;  and  that  the  plans  for  the 
public  buildings  had  not  been  accepted  by  the  Provisional  Council. 

Adam  WiUon,  Q.C.,  showed  cause. 

M,  C,  Cameron  and  R.  A,  Harruon  supported  the  rule. 

RoBiNsoH,  C.  J.,  delivered  the  judgment  of  the  court. 

There  seems  to  have  been  no  statute  passed  that  can  affect  this 
matter,  since  the  statute  19  Victoria,  chapter  66.  For  the  consti- 
tution and  powers  of  provisional  councils,  who  are  to  take  the 
necessary  measures  for  perfecting  the  separation  of  a  junior 
county  from  another  to  which  it  has  been  united,  we  must  refer  to 
the  sUtute  12  Victoria,  chapter  78. 

Taking  that  act  and  the  statute  19  Victoria,  chsp.  66,  together, 
it  seems  clear  that  the  reeves  and  deputy  reeves  for  the  time  being, 
chosen  within  the  junior  county,  are  to  compose  the  provisional 
couDCil,  which  may  continue  to  exist  and  act  as  long  as  may  be 
necessary  for  carrying  out  the  powers  committed  tb  it. 

There  is  nothing  in  the  objection  taken,  in  arguing  this  case, 
that  the  proviuional  council  could  not  continue  after  the  first  year. 

The  delay  in  selecting  a  site  for  a  county  town  is  not  accounted 
for,  and  does  not  seem  to  me  to  be  material,  looking  at  the  terms  of 
the  special  act  19  Victoria,  chapter  66. 

The  first  question,  then,  is,  as  to  the  selection  made  of  Malton, 
at  the  meeting  of  the  7th  December,  1859,  was  that  done  in  a  suffi- 
eient  manner  T  I  think  there  is  no  ground  on  which  we  can  deter- 
mine otherwise.  It  does  not  appear  in  any  way  before  us,  when 
the  vote  of  the  municipal  electors  of  the  oounty  waa  taken,  which 
sanctioned  the  separation  from  the  county  of  York.  For  all  that 
appears,  it  may  have  been  shortly  before  the  selection  of  the  county 
town ;  but,  however  that  may  be,  it  is  not  shown  that  it  was  not 
declared  and  understood,  at  the  meeting  of  council  previous  to  the 
7th  December,  that  at  the  meeting  to  be  held  on  the  7th  December 
the  council  would  proceed  to  select  the  site  of  the  county  town ; 
nor  is  it  shown  that  all  the  members  of  the  provisional  council 
were  not  attending  at  that  meeting. 

The  Provisional  Council,  it  is  sworn,  had  then  no  seal ;  and  if 
they  bad  one,  I  am  not  of  opinion  that  the  affixing  it  to  the  resolu- 


tion naming  the  site  of  the  county  town  would  have  been  indispen- 
sable, or  that  the  act  was  one  which  could  only  be  done  under  seal ; 
for  it  was  not  an  act  divesting  the  corporation  of  any  interest,  or 
contracting  any  engagement  with  a  stranger,  or  for  the  jMrpose  of 
creating  any  legal  interest  or  authority :  it  was  simply  an  expres- 
sion of  their  choice,  made  in  pursuance  of  an  act  of  Parliament 
which  required  them  to  select  And  I  do  not  think  that  i^  by-law 
was  necessary,  though  it  would  have  been  more  becoming  the  occa- 
sion to  have  used  ttiat  formality.  (Grant  on  Corporations,  64-57.) 
The  statute  does  speak,  in  the  6th  section,  of  certain  acts  to  be 
done  by  by-law  or  -oiherwut.  In  the  2nd  section  it  directs  a  cer- 
tain other  act  to  be  dene  by  by-law  ;  and  in  regard  to  this  matter 
of  selecting  a  county  town,  it  does  not  prescribe  with  what  for- 
mality it  shall  be  done.  It  required,  I  think,  to  be  done  at  least 
by  a  resolution  properly  put  and  carried,  and  entered  oa  the  minutsa 
of  the  corporation,  but  not  necessarily  by  a  by-law. 

The  next  question  is,  whether,  if  Malton  was  selected  in  a  man- 
ner sufficient  under  the  statute,  it  was  in  the  power  of  the  corpo- 
ration to  change  the  selection.  In  my  opinion  it  was  not,  for  they 
bad  no  general  continuing  authority  over  the  matter.  They  were 
merely  empowered  to  act  pro  hoe  vice;  for  the  statute  indeed  says 
in  express  words,  that  the  place  selected  by  them  at  some  (that  is 
to  say  any)  meeting  to  be  held  by  them  after  the  1st  February 
following  the  vote  of  approval  of  the  separation  by  the  inhabitants, 
**  shall  be  the  county  town  of  Peel.*'  There  can  be  no  doubt  that 
the  Legislature  so  intended ;  for  the  inconvenience  attending  the 
exercise  of  an  unlimited  power  of  altering  such  a  decision,  would 
be  very  great 

I  fear  it  is  but  too  obvious,  tmrn  the  papers  before  us,  that  the 
case  may  be  found  to  call  for  legislative  interference ;  for  there  is 
an  appearance  of  its  being  difficult  to  carry  out  the  selection  which 
has  been  made,  from,  the  difference  of  opinion  existing  in  the 
Council. 

Rule  absolute  to  quash  the  by-law  with  costs. 


CHAMBERS. 

^Gborgi  H.  Gordok,  Judomint  Criditor,  Jacob  Bontrr, 
JuD^HKMT  Debtor,  axd  Durham  Ookbrman.  Garnishkr. 

Gamuht^—OarwlAm  ordar^Setli»g  atide^Direction  o/eaeeeution. 

Where  tbe  KurniahM  (a  depntj  sheriff)  alter  the  lapee  of  ten  montha,  applied  to  set 
aidde  an  order  orderioK  nim  to  piiy  to  the  JadKHMot  credlCor  the  dehC  alloffid 
to  he  due  hy  him  to  the  jndgmoat  debtor,  upon  the  gretuid  that  when  the  gar> 
nlflhee  order  waa  made  th«f»  was  do  racbd*ebt,  and  Uiat  he  the  garnishee  was 
ifrnoraot  of  the  nature  and  etTect  of  the  proceedinge  betag  taken  against  him 
the  application  waa  refhaed. 

A  writ  of  execution  againat  the  goods  and  chattels  ofa  depvtj  rheri^  maj  he  di- 
rected to  the  ahniffof  the  County  in  whl<!h  the  deputy  residea,  and  ought  not 
to  b^  directed  to  a  onroner  of  that  Ooanty . 

In  Bocb  a  ease  plaintUT  was  allowed  to  withdraw  his  writ  of  execntioD  and  asMsd 
it  by  directing  to  the  sheriff  and  not  the  coroner. 

The  garnishee  obtained  a  summons  calling  on  the  Judgment 
creditor  to  shew  cause  why  the  order  of  Wm  Smart,  Esq.,  Judge 
of  the  County  Court  of  the  County  of  Hastings,  made  in  this  mat- 
ter bearing  date  the  first  day  of  February,  1859,  ordering  the  pay- 
ment of  a  debt  alleged  to  be  due  from  the  garnishee  to  the  judg- 
ment debtor,  to  be  made  to  the  judgment  creditor  by  the  garnishee, 
and  in  default  thereof  that  execution  might  issue  out  of  the  County 
Court  of  the  County  of  Hastings,  and  why  the  wHt  of  fieri  faeioM 
against  goods  and  chattels  issued  thereunder,  and  all  subsequent 
and  other  proceedings  thereupon,  and  on  the  said  order  should 
not  be  set  aside  with  coats,  and  an  issue  directed  to  be  tried  be- 
tween the  said  garnishee  and  the  said  judgment  creditor,  or  why 
such  other  order  should  not  be  made  as  to  the  court  or  Judge 
should  seem  meet  on  the  grounds  that  there  was  not  at  the 
time  of  the  issuing  in  this  matter  of  the  garnishee  order  attaching 
the  debt  and  summons  dated  the  22nd  day  of  January  last  past, 
any  debt  due  or  accruing  due  from  the  said  garnishee  to  the  said 
judgment  debtor;  nor  has  there  been  at  any  time  such  debt,  and 
on  the  gpround  of  merits — ^and  for  irregularity  in  issuing  the  said 
order  for  payment  or  execution  as  shewn  in  the  affidarits  and 
papers  filed — and  on  the  ground  that  the  writ  of  Jieri  faeiaM  was 
directed  to  the  Coroner  of  the  County  of  Hastings,  instead  of  to 
the  sheriff,  snd  on  the  other  srounds  disclosed  in  the  affidarits 
and  papers  filed,  or  why  the  said  writ  ot  fieri  faciat  and  all  suble- 
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qaent  and  other  proceedings  thereon,  should  not  be  set  auide  with 
costs,  on  the  ground  of  irregularity  in  this  that  the  c^ame  was 
directed  ti  the  Coroner  of  the  County  of  Hastings,  instead  of  to 
the  sberiTi  of  the  same  and  upon  other  grounds  and  affidaTits  filed. 
By  the  papers  filed  it  appeared  that  an  order  to  attach  a  debt 
due  by  the  garnishee  to  the  judgment  debtor,  was  obtained  from 
Sir  J.  B.  Robinson,  Chief  Justice,  in  Chambers,  on  the  22nd  Jan- 
nary,  1859,  and  by  that  order  the  garnishee  was  directed  to  attend 
before  the  Judge  of  the  County  Court  of  the  County  of  Hastings, 
at  such  time  and  place  as  the  said  judge  should  appoint  to  shew 
cause  why  he  should  not  pay  the  judgment  creditor  the  debt  due 
from  him  to  the  judgment  debtor,  or  so  much  thereof  as  might  be 
Bnffioient  to  satisfy  the  judgment  creditor. 

Upon  that  order  the  195th  and  196th  section  of  the  Common 
Law  Procedure  Act  of  1856,  were  endorsed  conveying  to  the  gar- 
nishee intimation  of  the  consequences  which  would  fallow  from 
omitting  to  attend  before  the  judge  at  the  time  and  place  appointed 
by  bim,  and  the  appointment  of  the  Judge  of  the  County  Court 
for  the  attendance  of  the  garnishee  before  him  on  the  27th  day  of 
January,  1859,  at  12  o'clock  noon,  at  his  Chambers  in  the  Court 
House,  in  Belleville,  was  also  endorsed. 

The  order  and  appointment  were  served  on  the  garnishee  on  the 
25th  January,  but  no  notice  was  taken  of  them,  and  it  was  alleged 
by  the  garnishee  '*  that  at  the  time  he  was  completely  Ignorant  of 
the  reeults  of  non-appearance  or  a  garnishee  summons/' 

The  County  Court  judge  on  reading  the  order  attaching  any  debt 
due  to  Bonter,  in  the  hands  of  the  garnishee,  and  calling  upon 
such  garnishee  to  appear  and  shew  cause  why  the  amount  of  such 
debt  should  not  be  paid  to  the  judgment  creditor,  and  on  proof  of 
service  of  that  order  and  his  own  appointment  in  oonformity  with 
the  statute,  made  an  order  on  the  let  February,  1859,  "that  the 
garnishee  do  forthwith  pay  the  said  judgment  creditor  the  debt 
due  from  him  to  the  said  judgment  debtor,  or  so  much  thereof  as 
might  be  sufficient  to  satisfy  the  judgment  creditor,  and  that  in 
default  thereof  execution  might  issue  for  the  same  out  of  the 
County  Court  of  the  County  of  Hastings. 

On  the  Uth  February,  1859,  an  affidavit  wa«  made  by  Mr.  G. 
E.  HenderaoQ,  attorney  for  the  plaintiff,  <*  that  the  garnishee 
Ookeraan  had  not  paid  the  debt  due  from  him  to  the  judgment 
debtor  or  so  much  thereof  as  wonld  satisfy  the  judgment  debt,  but 
made  default  therein — and  that  a  copy  of  the  judge's  order  direct- 
ing such  payment  to  be  made  was  served  upon  the  garnishee  on 
the  first  day  of  of  February,  1859,  by  Byron  Moffat  Britton,  as  he 
was  informed  and  believed.  On  the  onler  for  exeention  to  issue 
in  default  of  payment  forthwith,  and  the  affidavit  of  non-payment 
the  plaintiff's  attorney  took  out  execution  on  the  14th  February,  | 
1859,  for  the  sum  of  forty  pounds,  being  the  amount  stated  in  the 
affidavit  filed  when  the  attaching  order  was  obtained. 

O,  JB.  HentUr9<m  for  plaintiff.   J,  Bell,  of  Belleville,  for  garnishee* 

McLban,  J  — The  garnishee  moves  after  a  lapse  of  ten  months, 
to  set  aside  the  order  of  the  County  Court  Judge  with  costs,  on  the 
ground  of  merits,  and  on  the  ground  of  irregularity,  but  the  sum- 
mons does  not  point  out  the  irregularity  complained  of,  it  refers 
to  the  irregularity  **  as  shown  in  the  affidavits  and  papers  filed." 

This  is  of  itself  an  Irregularity  on  the  part  of  the  applicant  as 
the  summons  ought  to  point  out  the  speciffo  irregularity  com- 
plained uf — but  not  being  objected  to  on  the  merits  it  is  not  neces- 
sary further  to  advert  to  it. 

Looking  at  the  affidavits,  I  find  it  is  alleged  that  the  serrice  of 
the  order  of  the  Judge  of  the  County  Court  for  the  payment  of  the 
money  and  the  issuing  of  execution  in  default,  is  not  made  by  the 
person  alleged  to  have  served  such  order,  and  that  in  the  order  for 
payment  the  original  attaching  order  of  the  22nd  January,  1859, 
made  by  Sir  J.  B.  Robioson,  C.  J.,  is  stated  as  having  been  made 
by  Wm.  H.  Draper,  C.  J.,  C.  P. 

As  to  the  first  of  these  alleged  Irregularities  the  affidavit  merely 
states  that  a  copy  of  judge's  order  waa  served  on  the  1st  February, 
by  Byron  Moffat  Britton,  as  the  deponent  was  informed  and 
verily  believed. 

The  objection  to  that  is  not  that  there  was  no  service  or  no 
affidavit  of  service,  but  that  such  affidavit  was  made  by  the  person 
wb(*  served  the  order. 

It  is  not  attempted  to  be  denied  that  the  order  was  actually 
served—and  as  tl»t  was  all  the  garDlahea  had  a  right  to  expect 


before  execution  was  issued  against  him,  he  cannot  now  upon  suc^ 
an  affidavit  as  he  has  made,  take  advantage  of  any  such  irregu- 
larity as  he  has  stated. 

Then  as  to  the  order  being  by  mistake  alleged  to  have  been 
made  by  the  Chief  Justice  of  the  Common  Pleas,  instead  of  by  Sir 
J.  B.  Robinson,  Chief  Justice,  it  is  impossible  to  attach  any  im- 
portance to  the  objection. 

The  pnpers  shewed  clearly  by  whom  the  order  was  made,  and 
if  the  Judge  of  the  Coi<nty  Court  had  in  the  order  made  by  him, 
omitted  any  reference  to  the  attaching  order,  his  order  could  not 
on  that  account  have  been  considered  irregular  so  that  it  could  be 
set  aside. 

It  is  quite  clear,  I  think,  tliat  there  is  no  Irregularity  in  the 
proceeding  up  to  the  time  of  issuing  execution,  which  can  require 
the  judgment  to  be  set  aside. 

Then  as  to  the  merits,  the  defendant  in  his  affidavit,  states 
very  unequivocally,  that  he  had  not  at  the  time  the  attaching  order 
waa  served  upon  bim,  any  monies  in  his  hand  belonging  to  Bonier, 
and  that  he  was  not  at  that  time  indebted  to  him  in  any  sum  what- 
ever— while  Mr.  Henderson,  swears  as  positively  that  before  the 
attaching  order  was  applied  for,  the  defendant  admitted  that  he 
owed  Bonter  a  sum  uf  £40,  that  the  order  was  applied  for  with 
the  defeodaot's  knowledge  and  consent,  for  the  express  purpose 
of  attaching  that  sum,  and  that  the  defendant  cautioned  him  not 
to  let  Bonter  know  that  the  order  was  applied  for  on  information 
obtained  from  him,  for  fear  that  he  should  be  annoyed  by  such  in- 
formation being  given. 

These  statements  are  not  the  only  ones  which  are  wholly  irre- 
concilable in  the  affidavits  of  the  defendant,  and  Mr.  Henderson. 
The  defendant  swears  that  he  never  had  such  a  conversation  with 
Mr.  Henderson,  as  that  stated  in  Mr.  Henderson's  affidavit — that 
he  never  told  Mr.  Henderson  that  there  was  any  sum  of  money 
coming  to  Bonter,  through  him  ;  and  that  the  attaching  order  waa 
not  obtained  with  his  knowledge  or  concurrence. 

It  is  difficult  to  suppose  that  statements  bo  diametrically  opposed 
to  each  other,  can  have  been  made  through  misapprehension  or 
mistake.  If  the  conversation  stated  by  Mr.  Henderson  did  take 
place,  it  seems  almost  impossible  that  the  defendant  could  have 
forgotten  it,  unless  indeed,  his  mind  was  at  the  time  under  some 
strange  influence.  Yet  if  his  affidavit  is  to  be  believed,  Mr. 
Henderson  must  have  imagined  or  fabricated  the  whole  of  the  con- 
versation with  defendant,  on  which  as  he  alleges  his  application 
for  an  attaching  order  was  founded.  These  facts  are  certain  and 
seem  strongly  to  confirm  Mr.  Henderson's  statement,  that  the  at- 
taching order  was  applied  for,  and  obtained,  that  it  was  served  on 
the  defendant  with  the  appointment  of  the  County  Court  Judge, 
of  the  time  when  cause  was  to  be  shewn  why  the  money  in  defend- 
ants hands  payable  to  Bonter,  should  not  be  paid  over  to  Gordon, 
his  judgment  creditor ;  that  no  notice  was  taken  or  cause  shewn 
by  the  defendant,  that  an  order  on  defendant  to  pay  over  the 
amount  to  Gordon,  was  made  by  the  County"  Judge  and  served  on 
him — but  defendant  still  made  no  objection,  and  that  when  the 
execution  actually  issued  against  him,  defendant  told  the  Coroner 
in  whose  hands  it  was  placed  to  hold  on  or  delay  a  few  days  and 
he  thought  it  would  be  settled,  or  something  to  that  effect.  Of  the 
affect  of  all  their  proceedings,  the  defendant  holding  the  position 
of  deputy  sheriff,  now  professes  to  have  been  ignorant — and  de- 
sires that  the  judgment  shall  be  set  aside  in  order  to  give  him  now 
an  opportunity  of  doing  what.he  ought  to  have  done  when  the  at- 
taching order  waa  served  on  him  in  January,  1859. 

I  cannot  allow  ignorance  to  be  a  sufficient  excuse  to  the  defend- 
ant, for  allowing  the  plaintiff  to  proceed  from  step  to  step  against 
him,  till  a  judgment  and  execution  have  been  obtained.  After  the 
delay  which  has  occurred  and  the  total  indifference  and  inattention 
which  the  defendant  has  shewn  to  his  own  interests,  if  his  state- 
ment be  true,  I  think  the  defendant  is  too  late  in  making  this  ap- 
plication, and  that  the  summons  must  be  discharged. 

The  execution  has  been  directed  to  the  Coroner  and  placed  in 
his  hands — that  is  undoubtedly  incorrect.  The  deputy  sheriff  has 
authority  only  from  his  principal,  but  cannot  be  recognized  as 
holding  the  position  of  sheriff.  Any  execution  therefore  against 
him  must  be  directed  to  the  principal.  In  the  case  of  Letsom  ▼. 
BickUy,  5  M.  &  S.  144,  it  was  held  that  it  was  irregular  to  direct 
I  a  ttsUUum  capias  to  the  Coroner,  where  one  of  the  two  sheriffs  of 
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Bristol,  was  party  to  the  salt,  for  it  oagbt  to  have  gone  to  the 
other.  Prooeas  should  be  directeu  to  the  nbcrttf  or  sljeriff8  of  the 
GouDty  where  the  defendant  is  supposed  to  reside,  or  if  one  of  the 
sheriffs  be  a  party,  to  the  other,  or  if  both  sheriffs  are  parties,  the 
Coroner  and  if  he  also  be  a  party  to  Elisors  named  by  the  master 
in  the  Queen's  Bench,  or  prothonotaries  in  the  Common  Pleas. 
Andrew  ▼.  Sharp  2  W.  Bl.  9  ;   Grant  t.  jSa^^e,  3  East 

The  plaintiff  under  these  circumstances,  may  withdraw  his  exe- 
cntion  from  the  Coroner  and  amend  it  by  directing  it  to  the  sheriff 
of  the  Connty  of  Hastings. 


Read,  Lbith  and  Riad  y.  Cotton  and  Manning. 

jUtonwy— Action  m  biO-^Riferinet    OmtoUimat,  UiC.  p.  42d^  t.  90. 

The  court  hM  no  power  to  refer  a  bill  to  taxation  after  it  haa  been  dallrered  for 
twelve  aoolha,  luileaa  under  •pecial  circunutancea. 

The  fact  that  an  action  ia  brouKht  by  an  attorneT  on  a  number  of  bfllR  dellTered 
by  him  in  tbe  course  of  sereral  yeanr,  daring  all  which  time  de<^n<tant  was  hit 
client,  i»  not  a  **  epaelal  cironmatanoe*'*  within  tba  meaning:  of  the  aet 

Qm.:  la  aa  overeharge,  in  the  abeance  of  fraud,  a  **apecial  circumetenoe**? 

This  was  an  action  brought  on  attorneys'  bills,  and  Robert  A* 
Barr%99n  applied  for  the  usn&l  order  to  refer  to  taxation,  with  leaye 
to  dispute  retainer  as  to  i^  portion  of  the  business  done. 

The  facta  were  shortly  as  follows : 

From  1854  down  to  September  1858,  the  plaintifiiB  were  the 
Attorneys  of  the  defendants,  who,  being  oontractors  in  large 
bubinese,  were  invelTed  in  much  litigation. 

In  an  important  arbitration  matter  in  1855,  some  thousands  of 
pounds  were  reeeived  by  plaintiffs  for  defendants.  Plaintiffs  had 
then  a  Urge  claim  for  costs.  Bills  with  items  were  glren  to  the 
defendants,  and  money  retained  to  pay  tins  ctMa.  Defendants 
objected  to  the  amoiuit  Plaintiffs  were  always  willing  to  hare 
the  amounts  adjusted,  and  at  last  a  reference  to  two  professional 
gentlemen  was  agreed  to  in  writing  by  tbe  parties.  Afterwards 
the  defendants,  to  avoid  the  trouble  asd  expense  of  the  reference, 
same  to  a  settlement  with  the  plaintiffs.  The  latter  made  a  con- 
siderable reduction  in  their  claim,  and  the  matter  was  closed. 

The  plaintifi\i  continned  for  several  yesrs  doing  business  for  the 
defendants,  and  every  half-year  rendered  full  bills  of  costs  to  the 
defendants.  Many  bills  were  thus  rendered.  No  dispute  what- 
ever, or  objection  to  any  of  the  bills,  took  place,  till  within  a  few 
months  before  this  action  was  brought  Many  letters  were  writttrn 
to  the  defendants  in  1859,  sskiog  for  a  settlement,  and  offering  to 
have  tbe  bills  taxed.  At  lost,  on  the  25th  January,  1860,  a  writ 
was  issutd. 

The  defendants  did  not  point  out  any  overcharges,  but  merely 
•wore  that  they  considered  the  plaintiffs'  charges  excessive,  &o. 

Read,  Q.C.,  showed  cauae^  and  insisted  that  as  more  than  twelve 
months  had  elapsed  since  all  the  bills  had  been  delivered,  there 
could  not  be  any  reference.  He  cited  Cowdell  v.  MaU,  1  C.B.N. S. 
832 ;  In  re,  Whieher,  18  M.  &  W.  549.  He  also  relied  on  tbe 
words  of  cap.  85,  Consol.  Stat.  sec.  80:  **  No  such  reference  shall 
be  directed,  &o.,  after  twelve  months  from  the  time  such  bill  was 
delivered,  except  under  special  cir€um§tances,  to  be  proved  to  the 
satisfaction  of  tbe  court  or  judge." 

Uarruon  contended  that  the  fact  of  the  plaintiffs'  continuing  to 
be  solicitors  for  the  defendants  during  moat  of  the  time  while  the 
bills  were  being  delivered,  was  a  **  special  circumstance"  under 
tbe  act ;  and  the  statute,  which  applied  to  **  a  bill,"  did  not  apply 
to  an  action  on  several  bills.  He  cited  the  collection  of  cases  in 
notes  to  Chitty's Sututcs,  vol.  1,  ••Attorney." 

Haqartt,  J. — I  am  of  opinion  that  the  settlement  in  1855  cannot 
now  be  opened  by  a  reference  of  the  plaintiffii'  bills.  Everything 
seems  to  have  been  fairly  done.  N)  pressors  is  shown,  but  a 
constant  readiness  to  submit  to  taxntion ;  and  tbe  defendants, 
after  the  agreement  to  refer,  expressly  ngree  to  a  compromise — 
waive  the  reference,  and  settle  the  arooutit  due.  I  refer  on  this 
point  to  Ex  parte  Turner^  before  the  Lords  Justices,  1854,  27  £ng. 
Rep.  555. 

As  to  tbe  bills  subsequently  delivered,  I  have  come  to  the  con- 
clusion thnt  tbe  defendants  fail  to  8howany  special  circumstances, 
within  the  meaning  uf  the  statute,  to  dispense  with  the  twelve 
months  limitation. 

Were  it  the  case  of  an  isolated  bill  of  costs  delirered  to  defen- 
dants, the  matter  would  be  too  clear  for  argument,  and  I  cannot 


see  how  the  fact  of  the  bills  being  delivered  annually  or  semi- 
anaually  during  the  several  years  that  the  relation  of  attorney  and 
client  continued,  can  in  this  case  make  any  material  difference. 

There  is  no  allegation  that  this  relation  in  auy  case  operated  to 
induce  the  defendants  not  to  have  the  bills  taxed.  They  do  not 
say  that  the  plaintiffs  made  any  representation  to  them  as  to  the 
charges,  or  in  any  way  induced  them  to  abstain  from  inquiry.  To 
my  mind,  tbe  fact  of  tbe  defendants'  receiving  these  bills  from 
time  to  time,  and  making  no  objection,  and  continuing  to  employ 
the  plaintiffs,  raises  the  presumption  that  they  considered  all  to  be 
right,  and  acquiesced  in  the  charges. 

It  is  a  most  important  feature  in  the  case  that  the  defendants  do 
not  point  to  any  overcharge,  but  content  themselves  with  the 
general  allegation  that  the  charges  are  excessive. 

I  find  it  suggested  in  some  of  the  cases  that  the  ••  special  cir* 

cumstances"  should  be  **8ome  new  master  which  has  come  to  the 

knowledge  of  the  party,"  who  should  show  that  be  has  ii8e<l  due 

diligence  in  applying  to  the  court  on  learning  it"     (See  In  re, 

Whieher,  18  M.  &  W.  649.) 

Lord  Craworth  seems  to  adopt  the  same  view,  In  re.  Barnard,  2  D. 
G  M.  &  G  859 :  ••  If  special  circumstances  are  allowed  to  be  urged 
after  a  lapse  of  time,  they  must  be  circumstances  which  the  party 
must  show  that  he  could  not  reasonably  be  expected  lo  nave  urged 
before."  Knight  Bruce,  L.  J.,  says,  •*  A  mere  overcharge  cannot, 
in  the  absence  of  fraud,  be  taken  to  amount  to  a  *  special  circum- 
stance,' to  tax  tbe  bill  after  all  that  had  been  done."  In  this  case 
judgment  had  been  obtained  for  the  costs. 

Most  of  the  cases  on  this  subject  are  in  equity ;  I  have  examined 
the  foUewing:  In  re.  WeU»,  8  Beav.  416;  In  re,  Skrewehury  y, 
Leieeeter,  Ry.  Coy.  20  L.  J.  Chy.  825, 6  Eag.Rep.  48;  In  re,  Bennett^ 

8  Beav.  467 ;  Ex  parte  PembertoHy  19  £ng.  Rep.  489 ;  In  re,  T^wn^ 

9  Beav.  117 ;  In  re.  WiUiams,  21  Eng.  Rep.  551 ;  In  re.  ffmrieon, 

10  Beav.  57;  In  re,  Diekeon,  28  Law  Jour.  153,  8  Jur.  N.S.  2M; 
In  re.  WilHame,  15  Beav.  417;  In  re.  Barnard,  2  D.  G.  M.  &  G. 
859,  15  Eng.  Rep.  298  ;  Blagravey.  R'  u//»,  8  Jur.  N.S.  89;  In  re. 
Strottier,  80  Law  Jour.  638,  Jar.  N.S.  736.  At  law,  I  find.  In  re. 
Deardon,  9  Ex.  J.  10  (dissentisg  from  In  re.  Harriaon,  10  Beav.  57), 
it  ie  said  to  be  a  matter  for  the  discretion  of  the  ceurt.  The  Chief 
Baron  says,  *•  The  very  deject  of  the  statete  was  to  give  such  a 
dissredon  ae  aot  to  fetter  the  exercise  of  it  so  as  te  stand  in  tbe 
way  of  justice  being  done  between  the  parttea  tn  a  caee  newly 
arising."  The  late  ease  of  Covdeil  v.  Muie,  cited  by  Mr.  Read, 
seeme  to  assent  to  the  opinion  that  a  genei  a)  allefcation  of  ovex^ 
ekarges  does  net  amonat  te  a  *•  speeial  cireumstaBoe." 

Tbe  defendants  here  nre  not  shown  to  l>e  Ignorant  men,  not 
likely  to  uDderstand  their  rights.  They  do  not  suggest  that  any 
deception  wae  practised,  or  indoeement  held  out,  to  prevent  them 
at  any  time  frem  aeeertaining  the  oorreetaess  of  the  plain ttflit' 
ehargee.  It  is  net  Beoessary  here  to  decide  whether  the  bill  sbimld 
be  referred,  to  taxation  after  twelve  months,  in  a  case  in  which 
some  very  gross  overcharges  were  pointed  out — such  overcharges 
as  perhaps  (in  the  language  of  several  of  the  equity  cai^s)  might 
amount  to  fraud.  After  the  lapse  of  several  years,  it  is  well  known 
how  difficult  it  becomes  to  prove  all  the  iteiMs  of  account  between 
attorney  and  client.  The  statute  croNtes  a  bar  after  twelve  months, 
unless  special  cirourostances  are  shown ;  and  it  now  seems  con- 
ceded that  the  courts  cannot  act  independently  of  that  statute  in 
their  common  law  jurit*diction. 

I  think  the  defendants  fail  to  bring  their  case  within  the  excep- 
tions, and  therefore  I  discharge  tbe  summons  to  refer. 

Summons  dieobnrged,  without  costs. 

ELECTION   CASE, 

Before  tbe  Hon.  Judge  AVMvnovo.  of  Ottawa.    Jfepottett  bff  W.  Dqoe,  Esq., 

Murrider'at-ZAW. 


Rbotiva  vx  bf.l.  IIo«ni  v.  Cl^bk.* 

Th€  Mmtictpai  Aet—BnigftoHm  of  rtrndufatfe. 

VTbere  at  an  annniil  mntiii-ipal  t*l*<tkm  one  of  (hrw  caodtd^itMi.  of  wbom  two 
WHrv  to  Im  r\r<tHt  anuoun-  ed  on  'he  ii»«  'nd  dey  hi»r««>«n  lo  and  I  n'-lork.  hii 
nitlrem**nt  from  tbe  rontt^t.  wb4*n>npnn,  ttie  rAtarutng  oflonr  tmniHdlatelV 
Cl4»ed  tb«*  fNitl.  and  d^^UriHl  tb«*  i>tb«ira  riveted,  om*  o*  whom  th  d  tb«i>k(>rt  tlia 
ekowrtaoddalared  his  aooepunoe  of  the  eAot,  and  auesearda^  at  tbe  flcst 
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mwtins  of  the  CoancU,  made  tbo  declaration  of  office,  ant!  a  writ  of  aainmont 
in  the  nature  of  a  quo  toarranfn,  waa  applied  tur  Hnd  isaaed,  not  within  six 
wc«ha  after  ilie  election,  or  within  one  munth  afrer  thv  decUration  at  tbw  cloae 
of  tbe  Poll  by  the  d«fie»odant,  <if  Lis  acceytauee.  but  withiu  one  inontb  After  the 
making  of  thed»claratioD  of  ofilce,  ffrJd^  it  not  bfing:  fbewu  that  the  relator  waa 
prevent  at  the  close  of  tbe  poll,  or  had  ev»r  learned  what  then  took  plaee,  that 
thA  appHcaiion  fer  the  writ  bad  been  made  in  ticne^ 
StmhU  that  where  wore  pereooa  are  propoaed  than  aie  to  be  elected,  and  all  afteiv 
warda  retire  but  the  number  to  be  elected,  pollioic  having  Viesun,  the  Ketum- 
Ing  Officer  cannot  clnae  the  poll,  unless  under  the  drcnmstancee  stated  in  the 
07  sec  of  the  Municipal  Act. 


The  facts  sufficiently  appear  m  tbe  judgment. 

Abnstbokg,  Co.  J. — On  the  15tb  Februarj  last,  the  relator  ap- 
plied for  a  auinmons  in  the  nature  of  a  qtAo  warranto  to  remove 
Mr.  Sparlcs  from  the  office  of  alderman  for  this  city^  and  filed  af- 
fidavits alleging  that  defendant  is  interested  in  a  contract  with  the 
corporation,  and  therefore  disqualified.  A  writ  is  ordered,  issued 
and  serred,  and  on  the  6th,  iostant,  tberdefendant,  by  Mr.  Ferris, 
hia  attorney,  appears  and  file3  affidavits,  shewing  that  the  election 
complained  Against,  took  place  on  the  2nd  and  3rd  of  last  January, 
and  that  defendant  on  the  latter  day  publicly  accepted  tbe  office, 
and  contends  that  the  application  for  tbe  writ  not  having  been 
made  until  after  the  lapse  of  six  weeks  from  the  eleetion,  the  rela- 
tor is  too  late  in  his  application. 

Mr.  Ferris  admits  that  if  the  appUcatiou  t*  in  time,  the  relator 
is  entitled  to  succeed. 

The  relator  admits  that  his  application  was  not  made  within  six 
weeks  of  the  election,  but  as  it  was  made  nithin  a  man4h  after  the 
defendant  took  the  oaths  of  office*  which  he  did  on  the  sirteenth  day 
of  January,  his  application  is  in  sufficient  time  according  to  the 
meaning  of  the  128  sec.  of  tbe  municipal  act,  and  argues  that  the 
poll  being  closed  on  the  second  day  of  the  election  before  the  hour 
of  four  o^clock,  there  could  not  be  such  an  acceptance  of  office  as 
would  preclude  him  from  objecting  to  Mr.  Sparks'  qualification,  if 
his  application  be  made  within  one  month  of  the  defendant's  for- 
mal acceptance,  by  taking  the  necessary  oaths. 

The  question,  therefore,  for  my  decision,  is  narrewed  down  to 
one  point,  and  I  regret  to  say,  there  la  no  case  in  the  books  that 
distinctly  settles  the  question. 

It  appears  by  all  the  defendant's  affidsTit<<,  that  there  were  three 
candidates  for  the  office  of  alderman,  and  only  two  required ;  on 
the  second  day  of  the  election,  one  of  the  three,  McHenry,  between 
the  hours  of  ten,  a.m.,  and  one,  p.m.,  retires  from  the  contest  and 
immediately  after  his  doing  so,  the  returning  officer  closed  the  poll 
and  declared  Mr.  Sparks  and  Mr.  Scott,  elected  sldenm^n,  and 
that  Mr.  Sparks  then  addressed  the  electors,  announcing  his  ac- 
ceptance of  the  office,  and  on  the  16th  of  January  took  the  oath 
of  office. 

The  words  of  the  statute  are  "  if  within  six  weeks  after  election 
or  one  month  after  acceptance  of  office  by  the  person  elected,  the 
relator  shews  by  affidavit  to  any  Judge  reason a'bfe  grounds  for 
supposing  that  the  election  was  not  legal,  or  was  not  conducted 
according  to  law,  or  that  the  person  declared  elected  was  not  duly 
elected,  the  Judge  shall  order  a  writ,  &c.  " 

It  is  clear  that  a  qualified  relator  has  in  all  oases  six  weeks 
after  the  election  to  commence  his  proceedings,  but  in  no  case 
which  I  have  yet  seen,  is  it  laid  down,  that  he  may  not  have  a 
longer  time  under  certain  circumstanoes. 

I  am  of  opinion  that  cases  may  arise  in  which  a  longer  period 
than  six  weeks  might  elapse  after  an  election,  before  a  relator 
would  be  in  a  positton  to  proceed ;  for  instance,  a  party  might  be 
elected  in  his  absence  or  without  his  connent,  and  it  is-  not  until 
be  has  done  some  act  from  which  bis  acceptance  of  office  can  be 
inferred,  that  a  relator  wonld  be  in  a  position  to  sustain  a  writ  of 
qtio  wifrrantjo  against  him.  It  cannot  be  said  that  a  man  usurps 
an  office  until  be  has  done  something  from  which  his  acceptance 
can  be  inferred.  In  case  a  party  without  his  concurrence  were 
elected,  the  first  evidence  of  bis  acceptance  might  be  his  taking 
the  oath  of  office,  which  might  pnst>ibly  be  long  after  the  period 
of  BIZ  weeks  from  the  election.  If  such  a  case  were  to  occur,  I 
cannot  see  any  reason  why  a  relator  might  not  institute  proceed- 
ings to  remove  a  disqualified  individual  at  any  time  within  a  month 
aJter  he  took  the  oath  of  office.  This  is  established  by  the  judg- 
nentof  C.  J.  Macaolay.  in^^f/n»«)r«/^o««Aur^A  v.  Parker^  2  U.C. 
Cham.  Rep  15,  in  which  he  says  six  weeks  are  allowed  to  impeach 
aa  eleiitioa,  at  oU  eveots,  although  the  office.  m.iy  have  bc£a  ac- 


cepted for  more  than  a  month,  but  that  if  the  application  be  not 
ronde  within  six  weeks,  then  the  test  is  whether  the  office  has  been 
accepted  more  thsn  a  month  previously,  showing  that  an  applica- 
tion may  be  sustained  although  made  at  a  time  more  than  six 
weeks  after  the  election. 

In  the  case  of  Btgiaia  ex  rel  Linton  v  Jackion^  2  U.  C.  Cham.  Rep. 
26,  to  which  Mr.  Ferris  referred,  it  appears  the  defendant  pub-' 
licly  accepted  the  office  at  the  close  of  the  poll,  on  the  second 
day  of  the  election,  in  the  presence  of  the  relator  and  other  elec- 
tors ;  and  as  the  affidavits  state  the  relator  (who  was  one  of 
the  candidates)  acknowledged  himself  that  he  was  beaten  by  Jack- 
son. Mr.  McKenzie  for  the  defendant  urged  that  the  application 
was  too  late  not  having  been  made  within  a  month  from  tbe  ac- 
ceptance of  office  which,  he  contended^  took  place  at  tbe  time  of 
election,  as  is  contended  in  this  case.  In  Se^,  ex  rel.  Linton  v.  Jack- 
son,  the  election  was  held  on  the  6th.  and  7th  Jan.,  and  fipplication 
was  made  on  the  11th  of  February.  Mr.  McKenxie  seems  to  have 
urged  this  point  strongly  on  the  occasion,  and  Mr.  Chief  Justice 
Draper,  g^es  into  the  question  at  considerable  length ;  he  gives  no 
decided  judgment  upon  it,  but  decides  the  case  upon  its  merits  I 
however  think,  that  had  he  been  of  opinion  that  Jackson's  public 
acceptance  of  office  when  he  was  elected,  was  that  acceptance  which' 
the  statute  intended  that  alt  persons  objecting  to  his  election 
should  be  governed  by,  in  their  proceedings  to  remove  him  fW)m 
the  office,  the  learned  Chief  Justice  would  not  have  gone  i^.nto 
the  merits  of  the  case  as  he  did,  but  would  have  at  once  dismissed 
the  relators  cnee,  for  it  was  clear  that  proceedings  were  not  com- 
menced until  after  a  month  from  such  acceptance  although,  within 
six  weeks  after  the  election.  He  asks,  *'  what  is  an  acceptance  of 
fhe  office  V*^  and  says  that  he  does  not  find  in  the  statute  any  pro- 
vision pointing  out  any  distinct  fbrm  or  mode  of  acceptance,  but 
the  section  of  the  act  which  requires  the  oath  of  office  to  taken 
before  entering  upon  its  duties,  would  appear,  at  all  events,  direct 
proof  of  acceptance,  but  admits  that  an  acceptance  may  be  evi- 
denced otherwise  than  by  taking  the  oath.  Further  on  in  the 
same  case,  he  says,  that  in  his  view  of  the  law,  **  the  acceptance 
took  place  on  the  7th  of  January,  and  the  writ  moved  for  on  the 
11th  of  February,  more  than  a  month  after  the  acceptance,  but 
within  six  weeks  of  the  election  was  sufficient ;"  but  in  that  case 
there  does  not  appear  to  have  been  any  other  evidence  of  accept- 
ance, than  Jackson's  public  acceptance  when  elected.  Again,  the 
learned  Chief  Justice  says,  **  The  defendant  contends  that  whenever 
there  ia  an  acceptance,  die  application  must  be  made  within  a  month 
flrom  the  date  thereof,  and  under  any  circumstances  within  six  weeks 
from  the  eTeotion ;  tbe  relator,  on  the  other  hand,  contends  that 
he  has  six  weeks  from  the  day  of  election,  at  all  events,  and  a 
further  time  of  one  month  from  the  acceptance  of  office,  if  that 
month  extends  beyond  six  weeks  after  election.  The  opinion  I 
have  fbrmed,"  he  says,  **  on  the  merits,  renders  it  unnecessary  for 
me  to  found  my  judgment  on  this  point,  and  I  therefore  abstain 
from  pronouncing  a  judgment  upon  it,  though  I  should  think  it 
prudent  not  to  delay  proceedings  to  set  aside  an  election,  beyond 
the  six  weeks ;"  and  further,  **  If  a  consent  before  election,  to  be 
put  in  nomination,  may  subject  a  party  to  costs,  should  his  election 
be  contested  and  he  should  disclaim  ?  I  do  not  see  why  a  declara- 
tion publicly  made  immediately  the  result  of  the  election  is  pro- 
mulgated by  tbe  returning  officer,  may  not,  in  the  absence  of  any 
provision  in  the  statute,  be  considered  as  evidence  of  acceptance  ;" 
no  doubt  it  would  so  far  as  to  render  him  liable  to  a  penalty  for 
not  taking  the  oath  of  office,  and  yet  it  might  not  be  conclusive 
evidence  of  acceptance. 

This  is  the  strongest  case  put  by  the  defendant,  and  although  the 
Chief  Justice  by  no  means  decided  tbe  point,  still  were  the  two  cases, 
this  and  that  of  Beg  ex  rel.  Linton  v.  JaekMon,  in  all  points  analo- 
gous, I  might  be  inclined  to  hold  that  the  relator  is  a  day  too  late 
n  his  application.  In  the  ease  just  refered  to,  the  relator  himself 
was  a  candidate,  and  present  at  the  regular  dose  of  the  poll,  ad- 
mitted tbe  defendant's  election,  and  heard  his  public  acceptance  of 
office,  and  the  charge  oi^inst  the  defendant  was  want  of  property 
qualification ;  in  this  case,  the  ground  of  objection  to  the  de- 
fendant is,  that  he  has  an  interest  in  some  contract  with  the 
Corporation,  which  in  all  the  cases  is  declared  to  be  an  insuperable 
objection  to  holding  a  seat  in  the  Council.  The  Bligbtest  ground 
for  believing  tliat  a  party  has  a  pecuniary  interest^  which  may 
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possiblj  become  a  subject  of  disoassion  in  the  Council,  is  sufficient 
to  disqualify  anj  man  from  sitting  in  the  Council ;  witness  the 
Terv  recent  case  of  The  Queen  on  the  relation  of  Bland  v.  Fiff^,  6  U. 
C.  Law  Journal  44* 

The  manner  in  which  the  election  in  this  case  was  closed,  is  not 
free  from  strong  objections  to  its  legality,  and  therefore  leads  me 
to  doubt  that  any  declaration  made  by  Mr.  Sparks  on  the  occasion, 
could  be  considered  as  an  acceptance,  even  if  it  were  shown  that 
the  relator  was  present  at  the  time,  which  is  not  stated  in  any  of 
the  affidayits  before  me,  nor  is  it  shown  that  the  relator  was  aware 
of  the  fact  of  Mr.  Sparks  haying  eyen  addressed  the  electors  at  the 
close  of  the  election,  or  haying  in  any  way  concurred  in  his  elec- 
tion, for  had  he  been  a  consenting  party  in  any  way  to  Mr.  Sparks' 
election,  or  to  the  conduct  of  the  returning  officer  on  the  occasion, 
I  think  he  would  be  debarred  from  objecting  to  the  election  after- 
wards, unless  under  yery  peculiar  circumstances ;  for  where  one 
recognizes  the  official  character  of  another,  by  treating  with  him 
in  such  character  or  otherwise,  this  is  at  least  ^rtma/acM  eyidence 
of  bis  title  against  the  party  recogniiing  it     10  East  104. 

The  defendant's  affidayits  all  state  that  the  returning  officer  on 
the  day  of  the  election,  between  the  hours  of  ten  a.m.,  and  one 
p.m.,  immediately  closed  the  poll  upon  Mr.  McHenry's  retiring 
from  the  contest,  in  fayor  of  Mr.  Sparks  and  Mr.  Scott  The  97th 
section  of  the  Municipal  Act  relates  to  and  defines  the  duty  of  a 
returning  officer.  It  says  he  may  close  the  election  in  one  hour  ^ 
after  commencing  it,  if  no  more  candidates  are  proposed  than  the 
number  he  is  to  return,  but  if  polling  takes  place,  he  is  to  keep 
his  poll  open  nntil  four  o'clock  p.m.,  unless  between  three  and  four 
o'clock,  free  access,  &o.,  to  the  poll  being  allowed,  no  elector  giyes 
or  tenders  his  yote,  in  which  case  he  may  close  the  poll  on  the  first 
day,  and  if  he  do  not  do  so,  he  shall  adjourn  until  ten  o'clock  next 
day,  and  may  at  any  hour  of  such  day,  between  ten  and  four  o'clock, 
close  the  poll,  but  always  proyided  no  qualified  elector  giyes  or 
tenders  his  yote  for  one  hour  next  before  bis  closing.  As  before 
remarked,  in  this  case  the  poll  was  closed  immediately  after  Mr. 
Henry's  retiring,  without  any  eyidence  that  no  elector  gaye  or  ten- 
dered his  yote  for  an  hour  before ;  non  conftai^  that  there  were 
not  many  yoters  waiting  to  yote  for  Mr.  Henry,  and  had  time  been 
allowed  and  a  majority  yoted  for  him,  he  might  haye  been  forced 
to  accept  the  office  or  pay  the  penalty  for  not  doing  so.  The  law 
declares  that  a  returning  officer  has  no  right  to  take  upon  himself 
to  close  the  poll,  after  a  contest  is  once  entered  into,  nntil  an  hour 
has  elapsed  without  a  yoter  presenting  himself,  and  eyen  if  he  be 
aware  that  all  parties  haye  full  opportunity  of  coming  to  the  poll, 
yet  do  not  come,  he  cannot  exercise  any  judgment  in  the  matter, 
but  muMt  keep  the  poll  open  for  the  hour  prescribed.  See  the 
judgment  of  Chief  Justice  Draper  in  Lawrence  y.  Woodruff  et  o^ 
and  also  Regina  ex  rel  Smith  y.  Brotue  et  al^l  V,  0.  Prao.  Rep. 
180. 

Had  I,  however,  any  condusiye  authority,  that  such  an  act  or 
statement  as  that  made  by  the  defendant  at  the  close  of  his  elec- 
tion, constituted  the  acceptance  of  office  mentioned  in  the  statute, 
I  think  I  should  bo  bound  to  consider  the  election  properly  closed, 
as  the  relator  in  his  statement  filed,  makes  no  objection  on  this 
point.  It  is  by  the  defendant's  affidayits  alone,  that  the  manner 
in  which  the  poll  was  closed  appears. 

May  not  the  1 28th  section  of  the  act  contemplate  different  cases 
in  which  action  may  be  taken  by  an  elector  ?  For  instance,  may 
he  not  object  to  an  election  on  the  ground  that  it  was  not  held  in  the 
proper  place,  or  on  the  proper  days,  or  that  the  returning  officer 
did  not  act  legally  in  some  part  of  his  duty,  and  that  for  such 
cause,  and  without  any  charge  being  preferred  against  those 
elected,  the  election  is  vitiated.  In  such  a  case  it  is  clear  action 
must  be  taken  within  six  weeks  after  such  an  election,  because 
the  relator  has  every  means  of  knowing  when  and  were  the  election 
took  place,  but  if  he  proceed  against  an  individual  for  usurping 
an  office,  ho  cannot  know  whether  he  does  so  or  not  until  he  has 
shown  by  some  act  of  his,  that  he  ha^  accepted  the  office.  The 
judgment  in  Regina  ex  rel  Rosehurgh  v.  Parker  ubi  supra,  contem- 
plates such  cases. 

As  che  only  evidence  I  have  of  Mr.  SparKft  having  accepted  the 
office  before  the  day  of  his  formally  taking  the  oath  of  office,  is  so 
unsatisfactory  to  my  mind,  and  no  evidence  whatever  being  ad- 
dttoed,  that  the  relator  was  aware  of  his  having  said  or  done  any 


thing  from  which  his  acceptance  of  office  could  be  inferred,  until 
his  oath  of  office  became  a  public  act,  I  am  forced  to  the .  conclu- 
sion that  the  application  was  made  in  time,  and  that  defendant  is 
not  entitled  to  hold  his  seat,  and  should  be  removed. 

The  spirit  of  the  Municipal  Act,  and  the  solemn  judgments  of 
as  many  as  four  Judges,  are  so  decidedly  opposed  to  any  person 
having  a  pecuniary  interest  in  a  matter  which  may  become  the 
subject  of  discussion  in  the  Council,  holding  a  seat  in  that  Coun- 
cil, that  I  think  I  am  bound  to  give  the  relator  the  benefit  of  any 
doubt  I  may  entertain,  as  to  the  regularity  of  his  proceedings. 

My  judgment,  therefore,  is  that  the  defendant,  Nicholas  Sparks, 
is  disqualified  from  holding  the  office  of  Alderman  for  the  City  of 
Ottawa ;  that  he  be  removed  from  that  office ;  that  be  pay  the  re- 
lator, Henry  Home,  his  costs ;  and  that  a  new  writ  for  the  election 
of  an  Alderman  instead  of  Blr.  Sparks,  be  issued  for  Wellington 
Ward,  in  that  City.  ' 

DIVISION    COURTS. 


In  the  FInt  INvitkm  Ooort  Ualtad  Ooiutiw  of  rrontmae,  Lmiboz  k  Addlofton. 


Pateick  Htland  v.  Jobn  Waersk. 

The  JvrWUetioa  of  the  Dtrlskm  Conrii  to  reetrleted  to  forty  dollars  In  eetioat 
brought  purely  Mid  iHmpI  j  to  x^otrttt  uncertain  dainagea  depending  na  matters 
of  opinion,  wfasthar  the  eaoie  of  aetkm  arose  out  of  tort  er  braaeh  of  agreemeot. 


This  action  was  founded  upon  (he  following  particulars  of 
claim: — "$100.  Patrick  Hyland  claims  from  John  Warren  the 
sum  of  one  hundred  dollars  for  damages  on  a  breach  of  contract.*' 

The  cause  was  tried  before  the  Judge  of  the  County  Court  at  the 
sittings  of  the  First  Division  Court  at  Kingston,  in  the  month  of 
January,  1860,  when  a  judgment  of  non-suit  was  entered,  on  the 
ground  that  the  Division  Court  had  no  jurisdiction  to  try  the 
matter. 

The  plaintiff  moyed  afterwards  to  set  the  non-suit  aside  and  for 
a  new  trial,  contending  that  the  Division  Court  had  jurisdiction. 

Haokkkxib,  Judos. — ^The  jurisdietion  of  the  Division  Courts  in 
Upper  Canada  is  regulated  by  the  54th.  55th  and  59th  sections  of 
19th  chapter  of  the  consolidated  statutes  of  Upper  Canada.  By 
the  55th  section  it  is  enacted  that  the  judge  of  every  Division 
Court  may  hold  a  plea  of,  and  may  hear  and  determine  in  a  sum- 
mary way,  for  or  against  any  person,  bodies  corporate  or  other- 
wise. 

Ist  "All  personal  actions  where  the  debt  or  damages  elaimed 
do  not  exceed  forty  dollars,  and 

2nd.  **  All  claims,  demands  of  debt,  account  or  breaoh  of  eon- 
tract,  or  covenant,  or  money  demand,  whether  payable  in  money 
or  otherwise  where  the  amount  or  balance  claimed  does  not  ex- 
ceed 100  dollars. 

**  And  by  the  59th  section  it  is  enacted  that  a  cause  of  action 
shall  not  be  divided  into  two  or  more  suits  for  the  purpose  of 
bringing  the  same  within  the  jurisdiction  of  a  Division  Court,  and 
no  greater  sum  than  one  hundred  dollars,  shall  be  recovered  in 
any  action  for  the  balance  of  an  unsettled  account,  nor  Fhall  ony 
action  for  any  such  balance  be  sustained  where  the  unsettled  ac- 
count in  the  whole  exceeds  200  dollars." 

It  does  appear  to  me  when  an  acUon  is  brought  In  the  Dirision 
Court  purely  and  simply  to  recoyer  uncertain  damages  depending 
on  a  matter  or  matters  of  opinion  that  the  jurisdiction  of  the 
Division  Court  is  restricted  to  forty  dollars,  whether  the  subject 
matter  of  the  action  arouse  out  of  tort  or  contract  The  statute 
divides  cases  tryable  in  the  Diyision  Court  into  two  classes.  The 
first  into  personal  actions  of  debts  or  damsges  not  exceeding  40 
dollars,  whether  the  subject  matter  of  the  action  atises  out  of  eon- 
tract  or  tort.  The  second  into  claims  and  demands  of  debt,  account 
or  breach  of  contract,  covenant  or  money  demand,  where  the 
amount  or  balance  claimed  does  not  exceed  100  dollars. 

The  word  Damages,  which  has  in  law  a  well  understood  and  de- 
fined meaning,  is  not  used  at  all  in  the  Statute  in  reference  to  the 
second  class  of  cas^a.  It  is  confined  in  it  to  the  first  class  of  cases, 
namely,  to  personal  actions  brought  for  the  recoyery  of  debts  or 
damages  which  do  not  exceed  $40.  Damages  in  reference  to  actions 
are,  according  to  general  acceptation,  the  estimated  equivalent  for 
detriment,  iiu^uryt  or  breach  of  agrMmanti  or  in  other  words,  a 
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recompeDse  for  wh&t  a  plaintiff  hath  saffered  by  means  of  a  wroog 
done  to  him  by  a  defendant.    In  regard  to  the  DtTittion  Courts,  the 
-word  damages  I  apprehend,  means  that  compensation  which  is  ad- 
judged or  given  bj  the  Judge  or  Jury  to  a  plaintiff  to  repairer  make 
up  the  loss  he  sustained  by  reason  of  the  defendant's  wrongful  act. 
Th«  first  class  of  oases  enumerated  in  the  statute  embraces  all  per- 
sonal actions  (with  a  few  exceptions  specified  in  the  Act)  where 
the  debt  or  the  damages  claimed  do  not  exceed  forty  dollars. 
Whereas  on  the  other  hand,  the  second  class  is  confined  to  claims 
and  demands  of  debt,  account  or  breach  of  covenant,  or  money  de- 
mand where  the  amount  or  balance  claimed  does  not  exceed  one 
bnndred  dollars.    The  words  *'  amount"  and  **  balance'*  regulating 
the  second  class  of  oases  are  not  synonymous  with  the  words  debt  or 
damages  used  in  the  statute  as  the  regulating  expressions  of  the 
first  olass.     The  word  **  amount"  I  conceive  to  mean  the  sum  total 
of  two  or  more  numbers,  or  the  sum  arrived  at  when  several  parts 
or  figures  are  added  together,  and  the  word  **  balance"  the  differ- 
ence between  two  sides  of  an  account.    The  second  class  of  cases 
seems  to  me  to  be  intended  for  the  adjustment  of  accounts  and  ordi- 
nary transactions  carried  on  by  the  ordinary  agencies  of  entries  and 
figures,  and  balances  ascertained  by  the  usual  proceKs  of  computa- 
tion, or  for  the  adjustment  of  subject  matters  of  dispute,  where  an 
amount  or  balance  can  be  arrived  at  by  a  common  process  of  valu- 
ation and  reckoning,  whereas  the  first  class  of  oases  extends  to 
the  recovery  of  unliquidated  damage  to  the  extent  of  forty  dollars, 
that  is  to  say,  for  the  recovery  of  uncertain  damages  to  that  extent, 
to  be  ultimately  ascertained  and  estimated  by  the  Judge  or  a  Jury, 
as  the  case  may  be^  according  to  the  opinion  which  be  or  they  may 
form,  in  respect  of  such  facts  and  circumstances  as  shall  be  proved 
at  the  trial.    The  present  action  having  been  brought  to  recover  un- 
oertain  or  unliquidated  damsges  to  the  extent  of  one  hundred  dol- 
lars, merely  for  an  alleged  breach  of  some  agreement,  I  think  the 
Court  had  no  jurisdiction  to  try  it,  its  jurisdiction  in  this  respect 
being  limited  to  forty  dollars,  consequently  a  new  trial  must  be 
revised. 
New  Trial  refused. 

GENERAL    CORRESPONDENCE. 

2b  the  Editors  of  the  Law  Journal, 

GsMTLXM KK, — Can  you  inform  me  if  the  Courts,  on  an  appeal 
against  an  award  under  the  Municipal  laws,  have  power,  inde- 
pendently of  form,  to  go  into  the  merits  of  the  arbitration,  and 
in  fact  sit  in  the  place  of  the  arbitrators  7 

An  answer  in  yonr  next  will  oblige. 

T NO  DIRER 

Walpole,  15th  April,  1860. 


[In  the  cases  provided  for  by  sec.  358,  sub-sec.  13  (Consol. 
Scat.  U.  0.  p.  631),  of  the  Municipal  Act,  the  Court,  on  an 
application  to  set  aside  an  award,  is  to  consider,  not  only  the 
legality  of  the  award,  but  the  merits,  as  they  appear  from  the 
proceedings  filed,  and  may  call  for  additional  evidence,  to  be 
taken  in  any  manner  the  Court  directs,  &o. — £d8.  L.  J.] 

MONTHLY    REPERTORY. 

COMMON  LAW. 


LeYIRSIDGR  T.   BaOADBELT. 


June  15. 


Contract — Agrummt  to  pay  debt  to  a  person  other  than  the  creditor 

— Consideration, 

G  a  builder,  was  indebted  to  L  a  timber-merchant,  in  the  sum  of 
XI 18,  for  which  he  had  given  two  bills  of  exchange.  B  was  in- 
debted to  C  in  a  larger  amount.  Upon  C  being  applied  to  for  pay- 
ment of  one  of  the  bills  which  had  become  due,  he  wrote  and  signed 
the  following  document:  **I  hereby  agree  to  authorise  B  to  pay 


L  or  his  order  the  sum  of  £113,  the  amount  of  two  acceptances 
together  with  the  expenses  on  the  bills  and  interest  thereou,  to- 
wards my  account  for  building  the  cottages  at  W — B,  to  debit  my 
account  with  the  above  mon§y  ;  also  L's  receipt  to  B  I  acknowledge 
shall  be  binding  between  mjrself  and  B  on  the  contract*'  This 
document  was  taken  by  L  to  B  who  wrote  thereon  the  word  *'  ac- 
knowledged" and  signed  his  name  thereunder. 

Heldf  that  there  was  no  binding  sgreement  by  B  to  pay  the 
money  to  L,  there  being  no  consideration  for  the  promise :  and 
that  an  action  could  not  be  maintained  by  L  agunst  B  for  recovery 
of  the  money. 


EX. 


Goodwin  v.  Chrvilbt. 


June  14. 


Cattle — ** Damage  feasant'** — Distress  of— Whether  within  a  rea* 

sonahle  time — Question  for  Jury, 

Where  some  out  of  a  large  number  of  cattle,  which  were  being 
driven  along  the  high  road,  strayed  into  a  field  adjoining  the  road, 
the  fences  of  which  were  in  bad  repair,  and  the  drovers,  instead 
of  immediately  getting  them  out,  drove  the  remainder  to  a  place 
of  safety  and  then  returned  for  those  that  had  strayed,  and  in  the 
meantime  the  owner  of  the  field  impounded  them. 

Upon  an  action  of  trespass  by  the  owner  of  the  cattle  for  im- 
pounding them  before  a  reasonable  time  had  elapsed  for  him  to 
remove  them. 

Held^  that  what  was  a  reasonable  time  should  be  decided  by  the 
jury  with  reference  to  the  circumstances  of  the  particular  case, 
and  the  learned  Judge  having  directed  a  verdict  to  be  entered  for 
defendant,  this  verdict  was  set  aside  and  a  new  trial  granted. 


EX.  C. 


BONOMI  AND   WiFB   V.   BaCKHOUSB. 


Statute  of  Limitations — Mines — JRi^ht  to  suppyrt — Cause  rf  Action 
Excavation  of  contiguous  land  more  than  six  years  before  Action — 
Consequential  damage  vfithin  six  years — Easement, 

The  right  to  the  support  of  land  rests  upon  a  different  footing 
to  that  of  buildings,  the  former  being  primdfaeice  a  right  of  pro- 
perty, but  the  latter  being  founded  upon  prescription  or  grant. 
In  either  case  where  the  right  exists,  no  cause  of  action  accrues 
to  an  adjoining  owner  against  the  owner  of  the  contiguous  land ; 
but  a  cause  of  action  will  accrue  to  an  owner  adjoining  when 
accident  to  his  land  or  buildings  results  from  such  excavation. 

Therefore,  where  in  an  action  by  the  plaintiff,  as  the  owner  of 
the  reversion  of  certain  messuages  and  buildings,  for  negli^ntly 
working  mines  without  leaving  proper  support,  so  that  the  build- 
ings of  the  plaintiff  and  his  reversionary  interest  tlierein  were 
damaged,  it  was  proved  that  the  plaintiff  was  the  ow^er  of  the 
surface  under  and  on  which  were  an  ancient  house  and  other 
buildings,  and  that  the  defendant  having  worked  the  mines  under 
and  near  the  plaintiff's  premises  leaving  proper  support,  after- 
wards worked  other  mines  280  yards  from  the  plaintiff's  prop^'rty, 
and  in  such  a  way-  that  the  roof  and  surfrtce  fell  in  and  caused  a 
thrust,  which  gradually  extended  through  the  intervening  work- 
ings to  those  under  the  plaintiff's  premises,  causing  the  surface  to 
subside  so  as  to  damage  the  foundations  and  walls  of  the  plain- 
tiff's buildings;  and  Uie  working  which  caused  the  thruft  was 
more  than  six  years  before  action  brought,  but  the  actual  damnge 
to  the  building  did  not  commence  till  within  the  six  years. 

Held,  (reversing  the  judgment  of  the  Queen's  Bench)  that  no 
cause  of  action  arose  until  the  actual  damage,  and  therefore  that 
the  statute  of  limitations  was  no  bar  to  the  action. 


EX. 


Mtlton  t.  Thb  Midland  Railway  Co. 


Railway  Company — Contract  to  carry  passengers  over  line  of  other 
Company — Responsibility  for  loss  of  baggage. 

Where  a  railway  company  undertakes  to  carry  a  passenger  to  a 
station  upon  the  line  of  another  company,  and  gives  a  ticket  for 
one  fore  for  the  entire  distance,  the  contract  is  an  entire  contract 
with  the  company  granting  the  ticket ;  and  they  do  not  act  as 
a^^ents  for  the  other  comp:iny  so  as  to  give  the  passenger  a  right 
of  action  against  the  other  company  in  case  of  loss  of  baggage 
while  travelling  upon  their  line ;  but  the  action  must  be  brought 
against  the  company  who  gave  the  ticket 


118 


LAW    JOURNAL. 


[ICay, 


Q.  B. 


LOSAIIO  T.  Jarson. 


Jane  10. 


Policy  of  Inturance — Capture  at  Sea^Toial  loet, 

A  Mp  upon  whioh  tber«  WM  a  pelioy  of  iii9«raiio«  ag»i«8t 
(infer  alio)  *<  Uki«ga  ftt  sea,  arrests,  and  detainers,"  waa  captured 
by  a  British  Tewrt  of  war  as  being  eogaged  ia  the  slaye  trade, 
she  was  ooodemned  by  the  Coari  of  Admiralty  at  8t.  Heleaa*  and 
Botiee  of  abandonmeat  was  givea  to  the  insurers.  Two  years 
afterwards  the  decree  of  the  Court  of  Admiralty  at  8t.  Heleaa  waa 
reversed  by  the  PriTy  CouuoiU  at  which  time  part  of  the  goods 
being  perishable  had  been  sold,  and  the  remaining  part  night 
have  been  carried  to  their  destinatiou  at  an  expense  something 
less  than  their  value  when  delivered. 

Held,  that  the  capture  was  within  the  terms  of  the  policy.  That 
there  was  a  total  loss  at  one  time  of  the  goods  insured.  That  the 
circumstances  which  superrened  did  not  reduce  that  total  loss  to 
a  partial  loss  only.        

EX.        Srunau,  AMiiffmet^  j-o.,  t.  DaBBJii.i.»  .^<^mim>/fa<or. 

Statute  of  limitations — Speciality — Abatement  by  death — Commence- 
ment of  action  against  Adminittrator  within  reasonable  time, 
although  more  than  twenty  years  from  accrual  of  cause  of  action. 

An  action  on  a  bond  abated  by  the  death  of  the  obligor. 
Within  a  year  after  letters  of  administration  were  taken  ant  the 
asMgnee  of  the  plaintiff  (who  had  sinoe  the  abatement  of  the 
action  taken  the  benefit  of  the  Insolvent  Debtors'  Act)  commenced 
an  action  against  the  administrator. 

More  than  twenty  years  had  at  the  time  sneh  second  action  was 
brought  elapsed  since  the  forfeiture  of  the  bond. 

Held,  that  the  statute  of  limitations  afforded  no  answer  sinoe 
the  second  aottoo  was  commenced  within  a  reasonable  time  after 
the  taking  out  of  letters  of  administration. 


EX. 


HoaTox  T.  Satke. 


June  8. 


Arbitration — Covenant  for  referring    dispuieSt   when   binding ^^ 

Ouster  of  Juriidietton. 

By  a  covenant  in  a  mining  lease  the  parties  covenanted  to  refer 
to  arbitrators  to  be  chosen  by  themselves,  after  any  dispute  should 
arise,  **  any  difforence,  varience,  oontroversy,  doubt  or  question 
which  should  arise, — touching  Mid  eonoerning  any  covenant, 
clause,  proviso,  word,  matter  or  thing  in  the  indenture,  eipreased 
or  contained,  or  the  meaning  or  construction  thereof,"  and  cove- 
nanted not  to  sue  in  respect  of  any  of  theee  matters. 

ffeldt  that  the  covenant  aJforded  no  answer  to  an  action  for 
breach  of  another  covenant  contained  in  the  lease,  since  its  oper- 
ation being  to  oust  the  Courts  of  their  jurisdiction,  it  was  there- 
fore void. 


=ES 


CHANCEBT. 


L.  J. 


TATLoa  V.  Thb  Great  lamAs  P.  B.  Co.        July  15. 

Vendor  and  Purchaser^-Trmn^fer  of  Shares  in  Blank — Agency — 

Fraud. 

A.,  who  was  the  holder  of  £2  and  £20  shares  in  a  railway  com* 
pany.  Instructs  his  broker  to  sell  sixty  of  his  £2  shares.  The 
broker  brought  A.  for  his  signature  two  deeds  of  transfer,  the 
numbers  and  particulars  of  shares,  and  the  name  of  the  transferee 
being  left  in  blank. 

The  transfer  deeda,  whioh  bore  a  stamp  sufficient  to  pass  up- 
wards of  sixty  £20  shares  were  signed  in  this  state  by  A.  in  the 
belief  that  his  £2  shares  would  be  thereby  transferred.  B.  frau- 
dulently offered  for  sale  on  the  Stock  Exchange  eighty  £20  shares 
of  A.  which  were  purchased  by  0.  at  the  market  price.  The 
blank  transfer  deeds  were  handed  to  C,  who  filled  up  the  numbers 
of  the  shares  and  the  name  of  the  transferee.  It  appeared  to  be 
the  custom  among  brokers  and  jobbers  to  acoept  blank  transfers 
in  this  manner. 

Beldt  that  notwithstanding  A.'6  negligence  in  ezecnting  the 
deeds  in  blank  and  in  not  taking  notice  of  the  stamp  upon  them, 
C,  who  had  taken  an  instmment  on  the  face  of  it  void  at  law, 


waa  not  entitied  to  rely  on  his  purchase,  which  was  accordingly 
eat  aside.  The  Court  refused  to  recognise  the  alleged  custom  of 
accepting  transfisrs  ia  blank,  as  l>aing  ooiktrary  to  the  poliey  of 
the  hiw. 

L.  J.    JBs  parte  Woolastos  aa  H.  C.  It  CK  L.  Assmuaoa  Go. 

Joint  Stock  Company — Contributory — Misrepramtation — Forfeiture, 

The  secretary  of  a  company  repreaented  to  W.  that  two  ausdical 
referees  only  would  be  appointed,  and  that  he  might  be  one  of 
them  if  he  would  qualify  himself  by  Ukiog  200  shares.  W.  took 
200  shares,  and  was  appointed  a  medtcai  referee ;  but  soon  after- 
wards finding  that  four  referees  had  been  appointed  he  resigned 
his  office,  and  demanded  back  the  earn  wliioh  he  had  paid. 

Bold,  that  there  was  no  such  misrepreseolation  or  breach  of 
contract  on  the  part  of  tho  Company  aa  to  exonerata  W.  from 
his  liability  as  a  shareholder. 

The  deed  of  settiement  of  a  Joint  Stock  Company  provided, 
that  if  any  ahareholder  did  not  pay  his  calls  the  secretary  might 
send  him  a  notice  requiring  payment  within  21  days;  and  if  he 
did  not  pay  in  that  time  the  directors  might  declare  the  sharea 
forfeited,  and  the  same  should  be  forfeited  accordingly.  A  shara* 
holder  having  refused  to  pay  his  calla  the  secretaiy  seat  him  the 
required  notice,  that  if  he  did  aot  pay  the  calls  within  21  daya 
hia  sharea  would  be  forfeited. 

The  shareholder  made  default  and  took  no  further  notice  of  the 
matter,  and  the  company  made  no  furthw  declaration  of  forfbit- 
ure,  but  suffered  the  ahareholdera  name  to  remain  on  the  register 
for  more  than  two  years  until  the  company  waa  wound  np. 

HeULt  that  the  ahares  were  abadutely  forfsited,  and  the  share- 
holders name  was  removed  fh>m  the  liet  of  contribotoriea. 

Whether  the  declaration  of  forfeiture  was  made  bdTore  or  after 
the  expiration  of  the  21  days  waa  a  matter  of  form  not  of  aab* 
stance. 


L.  J. 


Thompsoh  y.  WaBSTim. 


July2\. 


Voluntary  settlement^Consideratian—CostS'^Stat.  It  EUs.,  cK  b. 

A.  being  indebted  to  the  plaintifl^  but  not  insolvent,  applied  to 
his  mother  for  a  loan  of  £100.  She  cosented  to  advance  the 
money,  on  condition  that  A.  would  sattie  a  certain  freehold  estate 
on  his  children.  Two  deeds  were  accordingly  executed,  by  one 
of  which  A.  mortgaged  certain  other  estates  to  his  mother,  to 
secure  the  repayment  of  £400;  and  by  the  other  he  settied  the 
first  mentioned  estate  on  himself  for  life,  and  after  his  death,  on 
his  children  and  their  issue.  Neither  deed  contained  any  reference 
to  the  other.    A.  afterwards  became  insolvent. 

Held,  that  the  settlement  was  made  for  valuable  consideration, 
and  was  within  the  proviso  contained  in  the  6th  section  of  the 
13th  Elii.,  c.  5 ;  and  that  it  was  not  material  whether  the  whole 
of  the  £400  secured  by  the  mortgage,  was  actually  due  from  A. 

The  preparation  of  such  a  settlement,  without  disclosing  on  the 
fhce  of  the  deed  the  true  circumstances  of  the  case,  was  unjustifi- 
able, and  led  to  grave  suspicion.  And  the  Court,  wishing  to  eo- 
oourage  complete  investigation  of  similar  trantactiona,  disoussad 
the  plaintiff's  bill  without  costs. 


M.  R. 


July  6. 


Haktlaxd  v.  MriiKXLL. 
WiU — Construction — Charge  of  debts. 

Under  a  will  containing  a  direction  to  the  executors,  to  pay 
debts,  and  a  devise  of  all  realty  to  them  upon  trusts,  for  the  bene- 
fit of  the  widow  and  fhmily. 

Held,  that  the  executors  had  power  to  mortgage  the  real  estate 
for  payment  of  debts. 


nx»  B. 


July  21. 


AnMSTAoa  v.  Wiluams. 
WUl — Construction — Class —  Vesting. 

Under  a  direction  to  trustees  of  a  will,  that  a  trust  fund  was  to 
be  applied  to  the  education  of  the  children  of  A.  and  B,  in  equal 
shares,  and  on  their  attaining  to  the  age  of  21,  the  whole  to  be 
sold  and  divided  equally  among  them. 

Held^  that  all  the  children  took  vested  Interests  on  their  birth, 
and  that  the  fund  was  divisible  j9«r  ee^tet. 


1880.] 
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s 


Ii.  J. 


PaTVI  y.  MoBTIltVB. 


JiifM  80. 


Voluntary  hond-^Subttquent  assignment  for  value. 

A.  entered  into  a  Yolnntarj  bond  for  the  payment  of  A  certain 
■am,  to  be  diTided  among  his  children  as  therein  mentioned.  Two 
of  the  sou  afterwards  married,  in  the  lifetime  of  A.,  and  ia  coo- 
■fderatiOtt  of  marriage,  aeaftgncd  their  shares  under  the  bond,  to 
the  trustees  of  their  marriage  settlement ;  A.,  or  his  aolioitor, 
kaTfng  notice  in  both  cases  of  the  intention  to  do  so. 

BM,  that  the  shares  of  the  sons  were  not  to  be  considered  in 
e^itjr,  as  debts  Tolnntarily  iBcwred ;  but  ranked  as  specialty 
debts  fbr  Talue^  in  the  administration  of  A's.  Estate. 


»C.  R. 


Bask  or  Lohdon.v.  Ttbbsll. 


June  80. 


Solicitor — Sale  to  eUent — Extent  of  rdirf. 

A  aoUcitor  while  engaged  in  getting  up  a  bank,  but  before  the 
Ccnapany  was  formed,  arranged  with  the  owner  of  certain  premises 
—-the  purchase  money  of  which  was  for  the  most  part  unpaid — to 
take  half  his  interest,  and  negotiated  a  sale  of  the  premli<es  to  the 
Company  when  it  was  formed,  and  be  had  been  appointed  solicitor 
without  disclosing  his  interest  in  the  premises,  On  the  discoyery 
of  the  fact,  the  bank  filed  a  bill  to  make  their  soHcitoi^nd  bis  co- 
owner,  account  for  their  profits  on  the  sale  to  the  bank,  but  did 
Hot  rescind  the  purchase. 

Beld,  that  the  solicitor  was  liable  to  account  for  his  profits,  btt 
so  decree  against  his  co*owner. 


P.  C.  W. 


Triokkk  v.  KiirasvtrAT. 


July  18. 


Will — Conelruction — Condition  in  reeir^itU  of  utarriage — Ceeeer 

of  interett^ 

W.  M.  by  his  will,  after  dcTising  the  fee  simple  of  his  real  es- 
tates to  his  sen  and  daughter,  gave  the  rents  and  profits  thereof 
to  his  wife,  until  his  son  should  attain  twenty-one. 

He  then  bequeathed  to  her  his  funded  property,  in  consideration 
of  her  mMBtaining  and  educating  his  children,  and  also  gave  her 
his  household  furniture,  &o.  But  his  will  was,  that  if  she  married 
•gain  before  his  son  attuned  twenty-one,  all  her  interest  under 
the  will  should  cease. 

Beld^  that  the  cendition  was  iM)t  merely  in  ierronm^  and  that 
the  whole  of  her  interest  under  the  will  ceased  on  her  teooad 
marriage. 


i..a 


Rabbbth  t.  S^ttibb. 


<^A«8. 


Will — Construction — <*  Use  and  occupation  " — Conditional  gift, 

A  testator  desired  that  his  two  sons  should,  if  it  were  their  de- 
sire, haTc  the  use  and  occupation  of  M*s.  lands,  they  paying  a 
certain  rent,  ftc.  And  that  in  defeult  of  payment,  ftc,  they 
should  no  longer  have  possession. 

Heldy  that  the  gift  was  not  not  conditional  upon  personal  «8e 
Bad  occupation. 


L.  C. 


Wttsoir  Y.  KnAnwi. 


JulgV^ 


Sipseifie  performasue — Sale  ofskaree. 

A  transfer  of  shares  from  W.  to  K.,  was  negotiated  through  tiie 
intenrention  of  third  partiee.  Tbf&  deed  of  transfer  recited  a  con- 
tract by  K.»  to  purchase  105  shares  at  X5  per  share,  and  the 
receipt  of  the  purchase  was  acknowledged  but  not  endorsed.  W. 
executed  the  transfer  with  the  understanding  that  K.  was  pur- 
ehasing  for  himself,  and  that  the  money  was  to  be  paid  within  a 
year,  the  shares  being,  in  the  meantime,  deposited  as  security. 
K.  executed  the  tran!?er  at  the  request  of  8.,  and  upon  the  re- 
presentation that  the  money  had  been  paid,  and  that  K.  would  be 
Buerely  a  holder  in  trust  for  S.  W.  was  not  a  party  to  the  repre- 
sentations made  by  8. ;  and,  except  by  executing  the  transfer,  K. 
kad  entered  into  no  contract,  and  had  given  no  autberity  fer  the 
purchase  of  the  shares.  The  purchase  money  was  not  paid.  Upon 
*  bill  for  specific  performance  by  W., 

ffeldf  confirming  the  decision  of  the  Master  of  the  Rolls,  that  K. 
was  bound  by  the  contract,  and  liable  to  pay  for  the  shares  se 
transferred  to  him. 


L.  C. 


SqiriBB  T.  BaBBXTH. 


JuneS, 


WUl — Implication  oftroes  remainder. 

0ift  by  wiH  of  one-fifth  share  of  real  and  personal  estate,  for 
each  of  testators  children  for  life ;  and  after  his  or  her  decease, 
for  his  or  her  children,  which  he  or  she  should  leave  at  death  ;  and 
and  if  he  or  she  should  leave  none,  then,  as  to  corpus  for  grand- 
children, per  capita.  One  child  died,  leaving  a  child  who  £ed  in 
the  lifetime  of  others  of  the  testator's  children. 

Beld,  that  the  grandchild  did  not  take  any  estate  during  the 
life  of  the  surviving  children  of  the  testatcr. 

Beldf  also,  that  cross  remainders  were  not  to  be  implied  here. 


L.  J. 


TBOiiPSoir  T.  Whitbloch. 


July  4. 


Will —  Construction — Mistake — Leg'il  representatives — Lapse-^ 

Exception  out  of  residue. 

A  testator  gave  a  legacy  to  each  of  his  lirothers  and  sisters  by 
name»  or  to  their  legal  representattvea,  to  be  paid  te  tbem  in  two 
years  after  his  death  ;  and  he  also  gave  other  legacies  to  hia  ne- 
phews ;  all  of  the  legacies  together  amounting  to  £6,100.  He  then 
gave  the  residue  of  his  property  to  his  widow,  absolutely,  except 
£4,100,  which  she  was  to  have  during  her  fife,  and  after  her  death, 
it  was  to  be  <fivided  among  hts  relations,  **  in  proportion  to  the 
legacies  left  above,  which  will  just  make  their  legacies  double  the 
first  bequest*'  One  of  his  sisters,  and  two  of  his  nepbsws,  died 
in  his  lifetime,  after  the  date  of  his  will. 

Meld^  on  the  construction  of  the  will,  that  with  respect  to  the 
apparent  miscalculation  as  to  the  £4,100  doubling  the  previous 
legacies,  it  was  not  sufficiently  clear  that  that  sura  was  written  by 
mistake,  to  justify  the  Court  ia  d^iarting  from  tha  words  of  the 
testator. 

That  the  words  **  or  their  legal  representatives,"  did  not  con- 
stitute a  substantive  gift,  but  that  the  share  of  the  deceased  legatee, 
lapsed. 

That  the  sum  of  £4,100,  was  net  a  portion  taken  out  of  the 
residue,  but  excepted  from  it ;  and  therefore  the  share  that  lapsed, 
fell  into  the  residue,  and  did  not  go  to  the  next  of  Idn. 


V.  0.  8. 


THIBDBMaH  V.  GOLDSOHMnyr. 


July  18. 


Bill  of  Exchange— 'Ace^tance  obtained  by  frasid — Forged  bill  of 
lading — Bight  of  acceptor  to  relief  in  equity  againat  indorsee,  for 
value. 

The  consignee  of  goods,  who  has  accepted  bills  of  exchange 
drawn  by  the  consignor,  residing  abroad,  and  which  were  presented 
for  acceptance  by  the  endorsees  for  value,  accompanied  by  a  docu- 
ment which  purported  to  be,  and  which  they  believed  to  be,  a 
genuine  bill  of  lading  of  the  goods,  but  which  afterwards  proves 
to  have  been  a  forgery,  is  net  bound  by  his  acceptance,  and  is  en- 
titled to  an  injunction  restraining  the  endorsees,  though  innocent 
parties  to  the  fraud,  from  negotiating  or  enforcing  payment  ot  the 
biUs. 


M.  B. 


Julys. 


Pbabsob  ▼.  Akioablb  Socibtt. 

Voluntary  assignment — Policy.  ^ 

A  voluntary  assignment  of  a  policy  on  the  assignor's  lifb,  con- 
taining an  irrevocable  power  of  attorney,  held  good  against  the 
executors  of  the  assignor. 


L.  G.  ft  L.  L.  J.        BcBOLBriELD  v.  Tkmplxu.  June  24. 

Frmdpai  and  eurety—'F\raud— Mutual  mistake. 

B.  and  T.  being  indebted  as  principal  and  surety  to  8.,  upott 
some  promissory  notes,  fiklse  representations  were  made  by  B., 
upon  which  T.  pressed  8.  to  accept,  and  8.  did  accept,  as  a  security 
fto  the  debt,  the  transfer  of  a  mortgage,  and  thereupon  erased 
T's.  name  firom  the  notes.  The  mortgage  proved  invalid  and 
worthless. 

Held,  that  although  T.  was  innocent  of  the  fraud,  yet  he  must 
not  be  allowed  to  gain  by  it,  and  he,  therefore,  was  still  liable  as 
surety,  notwithstanding  the  ermtiix*  of  his  name. 
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Bk  8iticot7a'8  Trust. 


June  80. 


WiU — ConMtruelion — Contmgtney, 

Testator  gaye  a  sam  of  £2,000  to  pay  the  interest,  Ac,  for  the 
Buppoi  t  and  benefit  of  his  sod  A.  dnring  his  life,  and  after  his  death 
to  pay  and  diyide  the  corptu  between  testator'n  daoghter  B,  and 
such  of  her  children  as  should  be  liYing  at  the  death  of  A,  and  the 
executors  or  administrators  of  such  of  B*8  children  as  should  be 
then  dead,  leaving  any  child  or  children  living  at  the  death  of  A. 
in  equal  shares,  so  that  such  esecutors  or  adminbtrators  of  any 
such  grandchild  (uf  testator)  so  dying  and  leaving  a  child  or 
children  should  take  the  sane,  share  as  such  grandchild  would 
have  taken  if  he  had  been  living  at  the  death  of  A. 

The  testator  died  in  1846,  and  A.  in  1868.  In  1855,  C.  one  of 
B's  children,  became  bankrupt,  and  his  reversionary  interest  in 
the  £2,000  was  sold  by  his  assignees.  C.  died  in  1866,  leaving  an 
infant  child,  and  having  appointed  his  widow  his  executrix. 

Ueld^  thNt  the  gift  to  the  **  executors  and  administrators"  of 
the  grand-children  was  not  to  them  beneficially,  and  that  the  pur- 
chaser of  C's  reversionary  interest  from  the  assignees,  was  entitled 
as  against  C's  executrix  and  infant  child. 


H.  R.  Smith  t.  Evkbbix.  June  27. 

Oood  wUl^Bankinff  bunntu — Ezeeuiora*  jwwer  to  bind  each  other. 

The  good-will  of  a  banking  bnsiness  belongs,  in  the  absence  of 
special  agreement,  to  a  surviving  partner  and  the  executors  of  a 
deceased  partner,  in  proportion  to  the  shares  of  partners.  But  in 
apportioning  the  proceeds  of  a  sale  of  the  business,  regard  must 
be  had  to  the  circumstances— as,  for  instance,  that  the  premises 
belong  to  the  surviving  partner,  and  the  right  of  issuing  notes  be- 
longed exolofciTely  to  the  surviving  partner. 

One  or  two  executors  may  settle  an  account  so  as  to  bind  their 
co-executors,  in  the  absence  of  fraud,  or  possibly,  of  Tory  gross 
error. 

L.  C.  &  L.  L.  J.        Strihoir  y.  Gardinxr.  July  2. 

WiU-^Coneiruetum  "  JView*'— P*ro/  evidence, 

A  testator  bequeathed  a  legacy  to  his  niece  E.  S.  At  the  time  of 
making  his  will  and  of  bis  death,  he  had  not  a  niece  E.  S. ;  but 
some  years  before  he  had  one  so  named,  of  whose  death  he  was 
aware. 

Held^  that  £.  J.  S.,  a  great-great  niece  then  living,  was  entitled. 


L.  J. 


July  8. 


DlOKSON  V.  WiLKIHSOV. 

Solicitor — NeffUgenee'—Juri»diction'^R$cei9er, 

Where  a  firm  of  solicitors  act  for  a  plaintiff  in  a  suit,  and  also 
for  the  receiver,  remittances  made  by  the  receiTer  to  them,  are 
received  in  the  charaoter  of  solicitors  to  the  receiver,  and  they  are 
not  accountable  for  them  to  the  plaintiff. 

Whether  there  is  any  Jurisdiction  in  the  Court  of  Cbfineery,  to 
make  a  solicitor  answerable  to  his  client  for  negligence,  where 
there  has  been  no  fraud  or  misconduct,  qucsre. 

If  there  be  auch  jurisdiction,  it  is  a  matter  of  disoretion  whether 
the  Court  should  exercise  it  And  in  such  case,  the  client  must 
show  a  clear  case  of  damsge,  and  that  the  Court  of  Chancery  can 
alone  give  complete  relief. 


L.  J.  Br  Cant's  Estatr.  July  8. 

Right  of  pre-emption — Railway  Company — Compuleory  powere, 

A  testator  gave  real  estate,  including  some  garden  ground,  to 
trustees,  in  trust  for  his  vrife  for  life,  and  after  her  death,  upon 
trust  to  sell  and  divide  the  proceeds  among  his  children,  with  a 
proviso  that  one  of  his  sons  should  have  a  right  of  pre-emption  of 
the  garden  ground,  at  a  fixed  sum.  After  the  testator's  death, 
but  before  the  trust  for  sale  arose,  a  railway  company  took  the 
garden  ground  under  their  compulsory  powers,  and  paid  the  com- 
pensation money,  which  was  more  than  the  price  fixed  by  the 
tesUtor,  into  Court 

Held,  that  the  right  of  pre-emption  was  not  lost  by  the  compul- 
sory sale,  but  that  the  son  was  entitled  to  compensation  money, 
subject  to  the  dednetioa  of  the  prise  fixed  the  by  testator. 


RE  V  I  E  W. 


The  Law  Chronicli:  Editor,  Henry  Flowerden ;  Publisher, 
David  Robertson  Clark,  High  Street,  Dundee,  Scotland. 

We  have  to  thank  tb«  proprietor  for  Vols.  II.  &  III.  of  this 
Beat  and  useful  poblication.  The  editor  is  procurator  before 
the  Burgh  Court  of  Dundee,  and  Sheriff  and  Commtssarj 
Courts  of  Forfarshire.  The  Law  Chrmade  eontains  reports  of 
oasee  decided  in  different  Sheriff's  Courts,  illuatrative  of  the 
practice  prevailing  in  the  County  Courts  of  Sootland.  It  ood» 
tains  besides,  observations  on  the  constitution  of  the  Sberiff'e 
Courts,  and  mooted  questions  of  Law  Reform,  in  connexion 
with  the  Courts.  We  are  quite  surprised  to  find  so  complete 
and  so  useful  a  Law  serial,  published  in  a  Provinoial  Town 
of  Scotland,  and  shall  often  recur  to  its  pages  for  informa- 
tion. In  some  respeota  the  administration  of  Law  in  Sootland 
excels  that  of  England,  and  we  have  to  thank  the  proprietor 
of  the  Law  Chronicle,  for  enabling  us  to  some  extent^  to  make 
the  comparison. 

Harpbrs'a  Montblt  Maoazini.    Poblisbed  by  J.  Ebffper  4 
Brothers,  Franklin  Sqoare,  New  York. 

We  have  to  acknowledge  the  receipt  of  the  May  nomber  of 
this  well  known  Magasine.  It  completes  the  twentieth  volume. 
The  publishers,  in  referring  to  its  history,  say :  **  With  eaob 
successive  number  of  the  Magaxine,  the  number  and  value  of 
the  original  papers  offered  has  increased,  and  for  five  years 
the  Magasine  has  been  filled  mainly  with  original  papers  by 
American  writers  espeoially  for  its  pages.''  It  is  also  men- 
tioned that  the  design  of  the  publishers  having  been  to  make 
the  Magasine  one  of  art  as  well  as  literature,  nearly  seven 
thousand  illustrations,  at  a  cost  of  $150,000,  have  been  inserted 
in  its  pages. 

Terms. — One  copy  for  one  year,  $3 ;  two  oopies  for  one  year, 
S5 ;  three  or  more  copies  for  one  year  (each),  $2.  Clergymen 
and  teachers  supplied  at  $2  per  year. 


Tm  UiriTBD  States  iKsumAMCs  Qaotte  for  April,  and 
Qodbt's  Ladt's  Book  for  May,  received. 

APPOINTMENTS  TO   OFFiOE,  &C. 


OORONKBa 
HBNKT  W.  DAT,  Knqulrt^  ILD.,  Aitoeteta  OoioiMr  Oooaty  of  HlMttnci.— {Q*> 

wUnd  uih  April,  isea) 

OBNRT  W.  DAT,.ai4aii«,  M.1>.,  A«oeUit«  ObraoMr  Obunty  of  NortbtPUBbMlui«, 
— (Guettad  14tb  April,  1800.) 

ALBXANDBR  HAMILTON,  RMiuIre,  M  B..  AnocUte  Coroner  of  Uoited  OooatiM 
Turk  «Dd  PMl,--<OaMttea  14th  April.  1860.) 

P.  TBRT1US,  Ewivlt^  AnocUte  Oonmer  Ooontj  of  WoUftod.— (Ouottod  14th 
April,  1860.) 

OHARLBS  WfLLTAM  BUCHANAN,  Bs(aln^  M.D.,  AMoeiato  Ooroncr  Otf  of 
IVNooto.— (Oacettod  21  t  April,  1860.) 

ALBXANDEK  McKBNBIB.  KKiatns  Annelato  Ooroner  United  Couatlet  Btor^ 
mont,  Dnndu  aad  QleoBU-y^^Qaietted  21st  April,  1860.) 

K0TARIB8  PUBLia 

OBOROB  8.  McKAT.  oTTorkTllte  BKinln,  to  be  a  Notary  Poblle  In  Upper  Can- 
Mta.— (Geietted  14th  ApriJ,  1860.) 

ALBXAND8R  LAWSON.  of  Port06bonie»  Bwi^  to  be  s  Notavj  PobOe  in  Upper 
Qmeda.— (Gesetted  Utb  April,  1860.) 

WILLIAM  QRBT.  of  Woodatock,  Beqnlre,  to  be  a  Notary  PnUie  In  Upper  Ganeda- 
— (Oacetted  14th  ApriU  I860.) 

HBNRT  WHITE,  of  the  City  of  Toronto,  Eaqnlre,  to  be  a  Notary  PnUle  in  Upper 
Canada.— (Gaaetted  21it  April,  1860.) 

OISOROB  NBIHBIBR,  of  Newntadt,  Betinlre^  to  be  a  Notary  Pnblio  In  Upper  Oaa- 
ada.— (Onetted  21st  April,  1860.) 


TO    00  a AE8PON DENTS. 

DrriBiov  ComT  Clbsk  ->  A  Drnsioir  Ooubt  Cuoue  —  Joax  C  M sssMm  — >  Joax 
Ooob'Uader  «*  Mritlon  Ooorts." 

IvauxEia— Under  **  General  Corrsipondsiies.'' 
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2.  Bmiuriaj,^, 
«.  SUNDAY.... 

4.  Hoaday 

lo.  BUNDAT.... 
12.  TimmUj  — 
14.  Itanncbj ... 
17.  SUNDAY..^ 
34.  SUNDAY... 

30.  Saftordiqr..^ 


...  Eaatir  TxftM  ends. 

...  Trimtjf  Simdag. 

...  Last  (Uj  fiyr  notlee  of  Trial  foe  Oountj  Ooart. 

...  Irt  Amoay  trfter  TtMty* 

...  Qnartor  8«Mk>ni  aad  OoaDty  Oonrt  Sittings  io  each  Coimtj. 

...  SittlBgi  ofOourt  of  Error  sod  Appeal  bogbi. 

...  anat  SitMajf  nfier  Trinity, 

...  Zrd  SmndKjf  after  Trimit^, 

(Last  day  for  Co.  Oouadla  finally  to  iwiee  Aes'mt  Rolls,  and 
...  •<  for  apportloDmant  of  Sdioot  Monays  by  Chlaf  Saparintandant 

(,of  Schools.  Chief  dup'dnt  to  report  state  of  Grammar  Scliools. 


IMPORTANT  BUSINESS  NOTIOB. 

:  %otKt  lYopriekm  qflkttJcurnai  art  rywrtrf  ie  remtmhtrthat 

oB  tmrpoMi  due  acoousUs  have  bunplaeed  intkehandg  qfMutn,  Aitfon  tiArdoffk, 
B&rrky  far  ceUtMim;  aitd  tkttt  tmlp  a  pnmpl  rtmHtamci  to  Uum  wOJ 


n iiwiUignairdudanet that ihg^rcpritt4fn hot* 0dtpUdiM$tottint:  htdfhe^ 
Aavt  bem  cmnpdttd  to  do  to  in  order  to  aiaUe  than  to  mad  their  current  expen$e$f 
wMo*  are  very  heavy. 

Jfaw  that  the utffytnett  <iftheJourual{$Mooeneral^admUted^U  wndd  notbew^ 
reatoncMe io e^pid  thA  the  IVtsfestton  and  C^kert  ^tibs  OourU  wotdd  aceord U  a 
UbavHtufpori,  i$uteadqfanoitri>^fthemMetoe»tobenud/orthieirtubKripiio»». 


10  O0BBBSPO]f]>SllTS-<A8  imftpoffe. 


s 


JUNE.  I860. 

KOTICB  TO  SUBSCRIBERS. 

A€  «OffW  SubMcrihert  So  not  ytt  understand  our  new  method  of 
dddreuing  ike  '*  Law  Journal^*  we  take  thie  opportunity  of  giving 
an  explanation. 

The  olff'eet  of  the  eyttem  it  to  inform  each  indttridual  Subteriber  of 
tko  amount  due  by  him  io  ue  to  the  end  of  the  ouRBxm  year  ef 
publieaiion, 

Thie  o^feei  ie  tffeded  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subscriber,  2.  The  amount  m  arrear.  8.  The 
eatrrent  year  to  lAe  end  of  wMeh  the  computation  is  made. 

Thus  ''John  Smith  $5  '60."  This  signifiee  that,  at  the  end  of  the 
year  1860,  John  Smith  will  be  indebted  to  us  in  the  sum  o/$5,  for 
the  current  volume. 

So  "ffenry  Tompkins  $26  '60."  By  this  is  signed  that,  at  the 
emd  of  the  year  1860,  Henry  Tompkins  will  he  indebted  to  win  the 
SMM  of%lh^for  5  voUimts  of  the  "  Law  JoumaL" 

Many  pereons  take  $6  '60  to  mean  5  dollars  and  60  cents.  7%if 
is  a  mietake.  The  '*  60  "  has  reference  to  the  year,  and  not  to  the 
amount  represented  us  due. 


THE  EFFECT  OF  FORBIGK  TODaMEKTS. 

0«r  attentioa  has  been  direofted  to  a  bill  intiodaeed 
during  tbe  reoent  seenon  of  the  Legidatare,  b;  ^ihe 
Atkornej''Genenl  &r  Upper  Canada,  intitled  ^^  An  Aet 
Tospeoting  foreign  judgments/^ 

Eminent  judges,  both  of  early  and  late  yeMs,  bave 
differed  and  differed  widely  as  to  the  effect  of  a  judgment 
when  aou^t  to  be  enforced  in  a  countfy  other  than  where 
recovered. 


The  questbn  is  one  of  international  law,  and  the  diffi- 
culties which  surround  it  arise  in  great  part  from  the 
different  rules  observed  by  different  nations  in  rei^ect  to  it. 
All  men  are  amenable  to  the  laws  of  nature,  but  no  subject 
of  one  power  not  domiciled  or  resident  within  the  domi- 
nions of  another  is  in  general  bound  by  its  local  or 
municipal  laws. 

It  is,  according  to  Yattel^  the  province  of  every  eove- 
reignty  to  administer  justice  in  all  places  within  its  own 
territory  and  under  its  own  jurisdiction^  to  take  cognisance 
of  crimes  committed  there  and  of  contcoveisies  that  arise 
within  it.  Other  natioDS,  owing  to  courtesy,  or  as  it  is 
termed  comity,  respect  this  right,  and  hence  in  certain 
oases  an  effect  may  be  given  to  a  judgment  beyond  the 
confines  of  the  sovereignty  or  power  within  which  it  is 
pronounced. 

The  question  in  this  view  becomes  nanowed  to  one  of 
degree.  Is  that  judgment,  as  between  the  parties  to  it,  in 
all  places  and  at  all  times  to  be  deemed  conclusive  or  only 
prima /acief 

Before  proceeding  furtheri  let  us  inquire — ^1.  What  is  a 
judgment  f    2.  How  many  kinds  of  judgment  there  are  7 

A  judgment  is  the  sentence  of  the  law  prtmounced  by  a 
prqper  tribunal  upon  acase  within  its  jurisdiction.  Therefore 
theopeiationof  every  judgment  must  depend  on  the  power 
of  the  Court  to  render  that  judgment,  or^  in  other  words, 
on  its  jurisdiction  over  the  subject  matter  of  adjudication. 
Judgments  are  of  two  kinds — m  rem  and  in  penanam. 

Where  the  judgment  is  tn  rem  little  diffioulty  is  expe- 
rienced. If  the  subject  matter  of  the  judgment  be  land  or 
other  immoveable  property,  the  judgment  ptonounced  in 
the /brum  rei  titm  is  of  univenal  obligation.  So  it  would 
appear  if  the  subject  nuitter,  thou^  moveable  property,  be 
within  the  jurisdieticm  of  ihe  Oouxt  when  judgment  is 
pronounoed. 

Where  the  judgment  is  utjpersonofii  it  may  be  considered 
in  the  following  aspects:  whether  between  subjects  or 
between  foreigners,  or  between  sub|eets  and  foreigners^- 
whether  set  up  by  way  of  defenoe  in  a  foreign  tribunal^  or 
sought  to  be  enforced  in  that  tribunal. 

The  person  against  whom  a  judgment  is  pronounced,  in 
order  to  render  it  effectual,  must  be  subject  to  the  jurisdic- 
tion of  the  tribunal  that  pronounces  it  This  jurisdiction 
may  be  founded  either  in  respect  of  the  domicile  of  that 
person  in  the  territory  of  the  tribunal  or  in  respect  of  his 
being  possessed  of  some  estate  within  it.  (Burge  Col.  L. 
3, 1016.) 

No  Soveroign  is  bound  to  ezeeute  any  foreign  judgment 
within  his  dominions,  and  if  he  do  so  out  of  comity  he  is 
at  Uberty  to  examine  into  its  merits,  and  rofiise  to  ^ve 
effect  to  it  if  <q>po0ed  tonatunl  justioe  or  otherwise  unjuat 
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or  unfounded.  It  is  o^erwise  bowerer  whe^e  the  defen- 
dant sets  up  h  foveign  judgment  as  a  bar  to  proceedings. 
Hie  party  dissatisfied  ,witli  a  foreign  judgment)  if  in  all 
respects  legal  and  Mnding,  has  no  right  simply  because  of 
diasatisfkotion  to  bring  the  matter  into  eontrorersy  else- 
Inhere. 
These  doctrines  are  subject  to  the  following  limitations : 

1.  That  the  judgment  has  not  been  obtained  by  fraud. 

2.  That  the  proceedings  to  obtain  it  hare  beeli  regular. 
8.  That  the  parties  interested  have  had  tiotioe>  or  an  op- 
portunity to  appear  «nd  d^nd  their  interests.  {McPher- 
ton  etal  ▼.  McMiUdn^  8  U.  G.  Q.  B.'^dO ;  Re^oUU  et  al  t. 
Fenian,  8  C.  B.  187 ;  Warrener  etalt.  KingtmiU  ei  al,  8 
U.  C.  Q.  B.  428,  Bums,  J. ;  Meuui  y.  TheUmttm^  8  £z. 
638.) 

Supposing  the  judgment  to  be  correct  on  ihese  several 
heads,  the  next  question,  and  the  one  aa  to  which  so  much 
difficulty  exists,  is  as  to  its  effect  when  produced  in  a 
oountiy  odier  than  where  recovered.  Is  it  to  be  deemed 
conclusive  f  If  not,  is  defendant  at  liberty  to  go  into  its 
original  merits  f  If  yea,  what  manner  and  to  what  extent 
wtt  tihe  ori^nal  iuerits  lo  be  in<)uived  into  ? 

Here  We  ifind  ourselves  phinged  into  the  troubled  waters 
tff  judicial  Btrifh.  On  one  side  We  hear  yes,  on  another  no ; 
and  oh  ail  sides  the  uncertain  sounds  of  hesitation  and 
doubt. 

It  is  said  that  the  common  lair  reeognices  no  distinction 
whatever  as  to  the  effect  of  a  foreign  judgment,  whether  it 
IS  between  mtiaens  or  between  foreigners,  or  between  citi- 
lens  and  A>teignets.  (Story's  Oonfliet.  s.  610.)  The 
ftllowing  distinotiotis  drawn  by  Boullenois,  an  eminent 
foreign  writery  are  however  deserving  cf  mudi  attention. 
He  si^yii,  if  the  foreign  judgment  is  in  a  suit  between 
nailvus  of  tbe  sisme  country  in  whioh  pronouncedjaiid  ren- 
dered by  a  competent  tribunal,  it  ought  to  be  executed  in 
every  other  coun^  without  any  new  inquiry  into  merits. 
His  reasoning  is  to  the  effeot  that  t^e  judgment,  having 
umanated  from  a  kwftil  authority  and  been  rendered  be- 
tween persons  subject  to  that  authority,  ought  not  to  be 
submitted  to  discussion  in  any  other  tribunal,  which  for 
sndh  a  purpose  must  necessarily  be  incompetent  He  also 
argues  that  if  the  judgment  be  rendered  in  a  suit  between 
mere  strangers  found  within  the  territorial  authority  of  the 
Gdutt  reiadering  it,  asad  the  jurisdiction  be  in  all  respects 
rightfully  exercised  over  the  parties,  that  it  should  be 
equaify  ooactusive^  but  that  the  jurisdiction  cannot  be 
rightfully  exercised  merely  because  the  foreignere  are 
there,  unless  domiciled  there. 

The  inclination  of  the  En^ish  Courtis  is  to  sustain  Ac 
ooncksiveness  of  foreign  juc^ents  (iSetmer  v.  (/Nvd,  23 
Seav.  115,  8  Jur.  N.  S.  147,  26  L.  J.  Oh.  196) ;  while 


that  of  the  American  Courts  is  to  make  iiiem  prima  facU 
evidence  only,  and  so  impeachable.  (Story's  Gonitict.  s. 
608.) 

It  is  for  us  to  examine  the  question  from  an  Upper 
Canada  point  of  view,  by  the  light  of  our  own  adjudged 
cases. 

As  early  as  1835,  we  find  the  late  Chief  Justice  of  the 
Common  Pleas  (Sir  J.  B.  Macaulay)  reported  as  using  the 
following  language : 

^'  It  may  fiiiriy  be  inferred  from  all  the  cases,  that  a 
foreign  judgment  had  in  a  court  <^  competent  jurisdiction 
is  conclusive  upon  the  parties  ifUer  u  prima  fade,  subject 
to  be  drawn  in  question  by  the  party  sought  to  be  charged 
or  estopped  by  such  judgment.  They  seem  to  possess  a 
validity  equivalent  at  least  to  a  promissory  note,  or  a 
receipt  in  full.  They  afford  sufficient  foundation  for  an 
action  of  debt  or  assumpsit  in  fiivour  of  creditors  obtaining 
them,  and  ought  to  be  equally  available  in  &vour  of  a 
defendant.  In  the  plaintiff's  case,  ihey  are  regarded  as 
more  than  mere  evidence  of  a  debt,  for  they  are  declared 
on  as  upon  awards,  promissory  notes,  &c.  They  import  or 
constitute  in  themsdves  sufficient  consideration  or  evidence 
thereof  to  raise  an  implied  promise.  In  other  words,  they 
clothe  the  plaintiff  with  a  prima  fade  right  of  acdon 
thereon,  and  are  so  taper  9e  conclusive  upon  the  defendant. 
The  latter  may  shew  a  want  of  jurisdiction,  fraud,  injustice, 
or  irregularity  in  the  recovery;  but  until  assailed  by  him, 
they  are  eonokisive  and  sufficient  ground  of  action.  Being 
more  than  evidence  in  ffivour  of  the  plaintiff,  namely,  tho 
substratum  of  an  action  of  debt  or  assumpsit,  oonehisive 
upon  the  defendant  until  impeached^  they  would  by  amalogy 
seem  more  than  evidence  in  favour  of  a  defendant  when 
sued  a  second  time,  and  pleaded  in  bar,  though  requiring 
perhaps  more  technical  precision  than  when  declared  upon; 
and  oondusive  upon  the  plaintiff  until  avoided  by  him, 
upon  grounds  dehovB  the  record,  or  apparent  upon  the  iisoe 
thereof.  Yet  they  do  not  merge  or  change  the  nature  of 
the  original  demand,  a  remark  equally  applicable,  however 
to  negotiable  securities,  awards  under  parol  submissions, 
and  other  proceedings  that  might  be  named."  (McPhedran 
V.  Lueher,  3  U.  C.  0.  S.  608.) 

The  Chief  Justice  of  Upper  Canada  (Sir  J.  B.  BoUn- 
son,  Bart.),  in  Warren  et  al  v.  KingMmiU  et  al,  8  U.C.Q-K 
414,  speaking  of  the  foreign  jud^ent  sued  upon  in  that 
ease,  says,  '*  The  judgment  of  the  foreign  court  cannot  be 
conclusive  exc^t  as  to  persons  and  tkinge  within  its  juris- 
diction." 

In  the  same  case  in  appeal  13  U.  C.  Q.  B.  60,  Mr.  Jus- 
tice McLean  is  reported  as  follows : 

''  A  foreign  judgment  ]b  prima  fade  evidence  only,  and 
liable  to  be  impeached,  if  the  foreign  kw  or  any  part  of 
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Ae  prooeediDga  of  the  foreign  ooort  *re  repugnant  to  natti- 1     <<  The  presamption  is  in  favor  of  the  judgment,  and  that 
tbI  justice ;  or  if,  for  a  cause  of  action  arising  out  of  the  presumption  must  preyail  until  displaced;  and  Lb  must  be 


jarisdiction  of  such  court,  the  decision  is  made  according 
to  tho  law  of  the  country  in  which  the  suit  is  tried,  instead 
of;  and  contrary  to  the  law  of,  that  country  in  which  the 
cause  of  action  arose/' 

80  Mr.  Vice  Chancellor  Esten : 

"  The  law  regarding  the  obligation  of  our  Courts  to 
f^nforoe  foreign  judgments  seems  tolerably  clear.  It  is 
admitted  that  where  an  attempt  is  made  to  enforce  a  foreign 
judgment  in  our  Courts,  it  is  examinable,  but  prima  facie 
▼alid  and  binding,  and  furnishes  a  good  cause  of  action. 
In  truth,  every  presumption  is  to  be  made  in  its  favor;  and 
if  it  can  possibly  be  right  under  the  ciroumstAnces  which 
appear,  it  is  the  duty  of  the  Courts  to  dlow  it  to  be 
«nfbrwri."  (13  U-  0.  Q.  B.  65.) 

Mr.  Justice  Burns,  in  the  same  case,  8  U.  C.  Q.  B.  424, 
is  reported  as  follows  : 

'<  With  respect  to  the  question  whether  a  foreign  judg- 
ment is  to  be  treated  as  conclusive  evidence  on  the  merits 
of  the  (nriginal  action,  or  only  prima  facie  evidence  cm 
behalf  of  the  plaintiff;  there  has  been  a  great  conflict  of 
opinion  among  English  judges  from  time  to  time.  Some 
of  the  most  eminent  hare  held  with  great  confidence  that 
tbe  evidence  should  be  conclusive,  while  others  have  so 
beld  with  leas  o^nfidence;  na^i  on  the  other  hand,  judges 
equally  eminent  have  strenuously  contended  that  ^Mreign 
judgments  are  merely  prima  fade  evidence.  The  latter 
▼iew  seems  to  prevail  in  Amerioai  tiiough  the  extent  to 
which  it  should  be  carried  is  oertunly  not  definitely  setUed 
there.  It  can  scarcely  be  expected  upon  such  a  question^ 
seeing  such  difbrenoe  of  opinion;  that  I  can  do  more  than 
give  my  adherence  to  one  side  or  the  other;  and  in  doing 
ao,  I  adopt  the  language  of  ,Mr.  Justice  Story,  who  says, 
''  Indeed;  the  rule  that  the  judgment  is  to  he  prima  facie 
evidence  for  the  plaintiff  would  be  a  mere  delusion;  if  the 
defendant  might  still  question  it,  by  opening  all  or  any  of 
the  original  merits  on  his  side  ;  for;  under  such  circum- 
stances, it  would  be  equivalent  to  granting  a  new  trial.  It 
is  easy  to  understand  that  the  defendant  may  be  at  liberty 
to  impeach  the  original  josiioe  of  the  judgment,  by  shewing 
that  the  eourt  had  no  jurisdiction,  or  that  he  never  had 
any  notice  of  the  suit;  or  tiiat  it  was  procurred  by  fraud, 
or  that  upon  its  face  it  is  founded  in  mistake,  or  that  it  is 
irregular  and  bad  by  the  local  law  fori  rei  judieaim.  To 
fiuoh  an  extent,  this  doctrine  is  intelligible  and  practicable. 
Beyond  this,  the  right  to  impugn  the  judgment  is  in  legal 
effect  the  right  to  re-try  the  merits  of  the  original  causes  at 
large,  and  to  put  the  defendant  upon  proving  their  merits.'' 
(Stoiy  Con.  of  Laws,  s.  6(^.) 

And  at  p.  480;  as  follows : 


displaced  by  shewing  eveiy  thing  to  negative  it.  We  find 
this  principle  applied  strongly  in  cases  where  it  is  alleged 
the  judgment  has  been  obtained  without  the  person  having 
had  an  opportunity  of  defending  himself;  and  there  cer- 
tainly is  no  reason  why  it  should  be  less  applicable  when 
the  person  admits  he  did  defend  himself.  Not  to  uphold 
the  principle  in  the  latter  caaC;  would  be  in  effect  to  re-try 
the  original  cause." 

Again;  ai  p.  68  of  18  U.  C.  Q.  B.;  as  follows : 

^^  I  was  and  am  of  opinion  that  the  judgment  is  not  con* 
elusive,  but  that  it  is  open  to  the  person  against  whom  the 
judgment  operates  to  shew  that  by  our  lawi^  and  bj  the 
laws  of  the  eountiy  where  tiie  judgment  was  obtained;  it 
was  obtained  contrary  to  the  oouzse  of  natoxal  jnatioe; 
and  the  question  now  is,  wfaetiier  this  plea  is  auffieiettt  to 
displace  the  legal  obligation  arising  upon  the  judgment;  or 
does  it  allege  oiroumstanees  and  &otB  from  which  we  must 
say  tiie  original  merits  must  again  be  tried;  or;  in  other 
wordS;  that  we  cannot  allow  an  action  on  the  j«dgmeflt 
itself  to  be  sustained  because  that  judgment  was  obtained 
against  the  oosne  of  natural  justice.  Wbetber  the  judg- 
ment is  to  be  opened  or  not  is  a  question  of  law  upon  tbe 
facts  admitted;  or  if  disputed  to  be  asoertttned  upon  ttiaL'' 

And  at  p.  75  of  same  vd^une,  9B  follows ; 

^1  take  it  to  be  tiie  remit  of  tiie  c^aes-^hat  a  foreign 
judgment  sought  to  be  enforced  here  is  to  be  presumed 
correct;  and  that  a  legal  obligation  arises  thereon  whidi 
should  be  enforced;  that  it  may  however  be  impeacbed 
either  by  intrinsic  or  extriasio  evidence ;  and  if  it  is  im- 
peached by  extrinsic  evidence  then  two  things  are  lequisite; 
first;  that  the  party  irapefu)hing  it  must  diow  that  he 
was  altogether  ignorant  of  the  proceedings  to  obtain  the 
judgment;  and  therefore  not  bound  by  it^  in  which  case  he 
must  negative  all  and  every  possible  oixeumstanceon  vrtiioh 
the  judgment  might  be  sustained ;  and  secondly;  if  the 
party  has  appeared  and  defended  himself;  then  his  extrinsic 
attack  should  be  accompanied  by  the  intrinsic  evidence  of 
what  the  pleadings  were;  if  any,  or  the  points  raised;  and 
which  came  on  fior  trial,  by  whatever  means  and  process 
the  same  came  on^  and  tiie  points  disposed  of,  and  hoW;  by 
the  ^ourt.^' 

Mr.  Yioe-ChanoeUor  SpiaggS;  at  p.  78  of  same  volume; 
is  thus  reported : 

a  The  tendency  of  modern  decisions  t^ppears  to  be  to 
hold  fbreign  judgments  conehmve  upom.  Ae  meritSf  and 
only  impeachable  where  the  foreign  court  had  not  jurisdic- 
tion; or  the  defendant  was  not  duly  summoned  to  answer; 
or  the  judgment  was  obtained  by  firaud.  The  notes  to  the 
Duchess  of  Kingston's  case  in  Sntith's  Leading  CaseS;  con- 
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taining  a  sammary  of  the  decisions  upon  the  suLject ;  the 
case  of  The  Sank  of  Australasia  v.  Hardtngy  (14  Jur. 
1094),  and  the  more  recent  case  ef  The  Bank  of  AuHra- 
lasia  V.  JWo*  (15  Jur.  967),  all  bear  in  favor  of  the  con- 
closiveneds  of  foreign  judgments. 

It  is  ohserrable,  however,  that  in  all  the  cases  where  the 
foreign  judgment  has  been  held  conclusive,  the  cause  of 
action  has  arisen  within  the  country  of  the  court  which  has 
rendered  the  judgment ;  and  great  weight  has  justly  been 
given  to  the  consideration,  that  if  the  court,  in  which  an 
action  upon  a  foreign  court  has  been  brought,  were  to  in- 
quire into  ihe  merits  of  that  judgment,  it  would  do  so  under 
great  disadvantages,  and  with  inferior  means  of  arriving  at 
the  truth  and  justice  of  the  case  than  were  possessed  by 
the  court  by  which  the  judgment  was  rendered ;  and  so  it 
has  been  said  with  great  force,  that '  invariably  experience 
shews  that  facts  can  never  be  inquired  into  so  well  as  on  the 
spot  where  they  aroee ;  laws  never  administered  so  satisfiu)- 
torily  as  in  the  tribunals  of  ihe  country  governed  by  them/' 

Precisely  as  this  language  is  forcible  for  the  concluftve- 
ness  of  judgments  in  the  cases  to  which  it  refers,  it  ia  for- 
cible against  the  conclusiveness  of  judgments  rendered  in 
the  courts  of  countries  where  the  cause  of  action  did  not 
arise,  and  when  sought  to  be  enforced  in  the  country  where 
the  cause  of  action  did  arise.'' 

Where  judges  so  eminent  differ  so  widely,  it  would  be 
presumptuous  in  us  to  think  of  laying  down  the  kw.  The 
differences  will  we  hope  have  at  least  one  good  effect, 
which  will  be  ere  long  a  legislative  declaration  of  the  law. 
The  Attorney  General  deserves  much  credit  for  the  attempt^ 
which  we  hope  will  be  renewed  during  next  session  of  the 
Legislature  in  time  to  become  law  with  some  modifications* 
His  bill  contains  four  sections,  as  follows : 

1.  A  Foreign  Judgement,  rendered  without  this  Province* 
a^inst  a  party  domiciled  in  this  Province,  shall  not  be  conda' 
Bive,  either  when  the  matter  comes  incidentally  in  controversy 
before  any  Court  in  this  ProTince,  or  where  a  direct  suit  is 
brought  in  this  ProYinoe  to  enforce  such  Judgment. 

2.  A  Foreign  Judgment,  rendered  without  this  Province, 
against  a  partv  not  domiciled  in  this  Province  when  the  Judg- 
ment was  rendered,  and  then  subject  to  the  Jurisdiction  of  the 
Court  rendering  such  Judgment,  shall  be  concIusiTe  in  bar 
of  a  new  action  brought  in  this  Province  on  the  same  ease  and 
between  the  same  parties ;  but  the  party  who  seeks  to  enforce 
such  Judgment  in  this  Province,  must  bring  a  new  soit  upon 
it,  in  which  the  Judgment  shall  he  primd  facie  evidence  only. 

S.  A  Foreign  Judgmmt,  rendered  in  either  Upper  or  Lower 
Canada,  against  a  party  domiciled  in  the  other  section  of  the 
Province,  shall  be  conclusive  in  bar  of  a  new  action  brought  in 
such  other  section  of  the  Ph>rince  on  the  same  case  and  be- 
tween the  same  partiee,  but  the  party  who  seeks  to  enforoe  such 
judgment  in  such  other  section  most  brin|;  a  new  suit  upon  it 
in  which  the  judgment  shall  be  primd  facte  evidence  only. 

4.  In  either  of  the  cases  mentioned  in  the  two  next  preced- 
ing sections,  the  defendant  may  contest  the  merits,  and  shew 
not  only  that  the  iudgment  was  irregularly  obtiuned,  but  that 
it  is  unjust  and  illegu. 


DORMANT  EQUITIES. 

Opinions  have  hitherto  been  much  divided  as  to  the 
true  construction  of  the  Dormant  Equities  Act,  18  Yio.  c» 
124.  Many  members  of  the  profession  construed  the  act 
so  as  to  include  cases  of  mortgages,  and  aa  many  gave  it  a 
different  construction.  The  case  of  CaldtoeU  v.  JBmU^  re- 
ported in  other  columns,  decides  the  latter  to  be  the  true 
construction.  Wo  are  informed  that  the  case  is  to  1% 
appealed,  with  a  view  to  the  final  determination  of  the 
question. 

ACTS  OF  LAST  SESSION. 


We  subjdin  a  few  of  the  most  important  Acts  of  last 

Session  that  are  now  in  force,  and  the  provisions  of  which 

are  necessary  to  be  known  and  acted  upon  at  once  by  the 

profession : 

CHAPTER  42. 

An  Act  to  repeal  certain  provinons  of  ^^the  Common  Law  Bfo- 

cedure  AcL" 

Her  Mi^esty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows  : 

I.  The  two  hundred  and  fourth,  two  hundred  and  fifth, 
three  hundred  and  twenty-sixth,  and  three  hundred  and 
twenty-seventh  sections  of  "the  Common  Law  Procedure 
Act,"  and  the  third  section  of  "  An  Act  respecting  Abscond* 
ing  Debtors,"  are  hereby  repealed,  save  only  so  far  as  may  be 
necessary  for  upholding  and  continuing  writs  issued  or  pro* 
eeedings  had  thereunder  before  the  passing  of  this  Act,  and 
any  further  proceeding?  necessary  to  be  taken  for  the  comple- 
tion of  the  same. 

II.  The  following  section  sbaH  be  substituted  for  the  re- 
pealed two  hundred  and  fourth  section  of  the  first  mentioned 
Act,  and  shall,  in  lieu  thereof  be  read  as  the  two  hundred  and 
fourth  section  of  the  said  Act : — "  The  party  entering  anj 
audi  Record  shall  endorse  thereon  whether  it  be  au  assessment^ 
an  undefended  issue  or  a  defended  issue:  and  the  Deputy 
Clerk  of  the  Crown  shall  make  two  lasts,  and  enter  each  Re- 
cord in  one  of  the  said  Lists,  in  tiie  order  in  which  the  Re-> 
cords  are  received  by  htm ;  and  in  the  first  List  he  shall  enter 
all  the  assessments  and  undefended  issues,  and  in  the  second 
List  fdl  defended  issues,  and  the  Judge  at  Nisi  iVtW  may  call 
on  the  causes  in  the  first  list,  at  aucb  time  and  times  as  he 
finds  most  convenient  for  disposing  of  the  business." 

III.  The  following  section  shall  be  substituted  for  the  repealed 
two  hundred  and  fifth  section  of  the  said  Act,  and  shall,  in 
lien  thereof  be  read  as  the  two  hundred  and  fifth  section  of 
the  said  Act : — "  In  Town  causes  the  Records  shall  be  entered 
with  the  Clerk  of  Assise,  who  shall,  for  the  purpose  of  receiv- 
ing and  entering  the  same,  attend  at  the  Court  House  on  the 
Commission  or  opening  day,  from^  nine  in  the  morning  until 
noon,  after  which  he  shall  not  receive  any  record  without  the 
order  of  the  presiding  Judge,  who  shall  have  the  same  power, 
in  this  reapeot,  as  set  forth  in  the  two  hundred  and  third  sec- 
tion, and  tne  Clerk  of  Assise  shall  make  two  Lists,  as  afore- 
said, which  shall  be  regulated  and  the  business  disposed  of  as 
in  Country  causes.'' 

lY.  **  In  any  action  depending;  in  any  of  Her  Miyesty's 
Superior  Courts  of  Common  Law  in  Upper  Canada,  in  which 
the  amount  of  the  demand  is  ascertained  hj  the  signature  of 
the  defendant,  and  in  any  action  for  any  debt  in  which  a  Judge 
of  either  of  the  stud  Superior  Courts  shall  be  satisfied  that  the 
case  may  safely  be  tried  in  the  Cbunty  C6urt,  any  Judge  of 
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either  of  the  said  Superior  Coarts  may  order  that  such  case 
ehall  be  tried  in  the  County  Court  of  the  County  where  such 
action  was  commenced,  and  such  action  shall  be  tried  there 
accordingly  and  the  record  shall  be  made  up  as  in  other  cases ; 
and  the  order  directing  the  case  to  be  tried  in  the  County 
Court  shall  be  annexed  to  the  record;  and  the  trial  shall  take 
place  in  such  County  Court  in  the  same  way  as  ordinary  cases 
are  tried  therein;  and  judgment  may  be  entered  inai\y  such 
action  on  the  fifth  day  after  verdict  rendered,  unless  the  Judge 
who  tries  the  case  shall  endorse  en  the  record  under  his  hand  a 
certificate  that  the  case  is  one,  which,  in  his  opinion,  should 
stand  for  motion  in  the  Court  in  which  it  was  brought,  in 
which  case  no  judgment  shall  be  entered  until  the  fifth  day  of 
the  term  of  the  Superior  Courts  next  following  the  date  of  the 
Certificate." 


^8  VIC.  CHAP.  26. 


din  jidio  exempt  ceriain  articles  from  aeigure  in  mi^fadum  of 

DebU. 

Her  Majesty,  hj  ftod  with  the  adyice  and  consent  of  the 
Legislattre'ConneirTand  Assembly  of  Canada,  enaets  as  follows:  < 

I.  Chapter  twenty-eieht  of  the  Ordnances  of  the  Legislature 
of  the  late  Province  of  Lower  Canada,  passed  In  the  second' 
jear  of  Her  Majesty's  reign,  is  hereby  repeal|^. 

^  IL  So  much  of  Section  one  hundred  and  fifty-one  of  Ch^ter . 
nineteen  of  the  Consolidated  Statutes  for  Upper  €anada  as 
exempts  certain  chattels  from  seizure  under  writs  of  execution 
issued  under  the  provisions  of  that  Act,  is  hereby  repealed, 
and  in  lien  thereof  the  following  words  are  subsututed,  and 
ahall  be  read  immediately  after  the  word  "  excepting"  in  the 
«aid  section,  namely,  "  Those  which  are  by  law  exempt  from 
**  seisore." 

IIL  Seetion  two  hundred  and  fifty-four  of  chapter  twenty- 
two  of  the  Consolidated  Statutes  for  Upper  Canada  is  hereby 
lepealed,  and  the  following  substituted  therefor,  namely: 

"  254.  The  goods  and  chattels  exempt  by  law  from  seizure, , 
"  shall  not  be  taken  in  execution  under  any  writ  from  either 
'"•of  the  said  Superior  Courts,  or  from  any  County  Court" 

ly.  The  foUowittg  chattels,  are  hereby  declared  exempt 
from  seisure  under  any  Writ  issued  out  of  any  Court  whatever 
in  this  Province,  namely  i 

L  The  bed,  bedding  and  bedsteads  in  ordinary  use  by  the 
debtor  and  his  family : 

2.  The  necessary  and  ordinary  wearing  apparel  of  the  debtor 
«Dd  his  family ; 

3.  One  atove  And  pipes,  and  one  crane  and  its  appendages,  \ 
and  one  pair  of  andirons,  one  set  of  cooking  utensils,  one  pair . 
of  tongs  and  shovel,  one  table,  six  chairs,  six  knives,  six  forks, 
six  plates,  six  teacups,  six  saucers,  one  sugar  basin,  one  milk 
jog,  oD«  teapot,  six  spoons,  all  spinning  wheels  and  weaving 
looms  Id  domestic  use,  and  ten  volumes  of  books,  one  axe,  one 
saw,  one  gun,  six  traps,  and  such  fishing  nets  and  seines  as^ 
are  in  eommon  use ; 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegetables,, 
actually  provided  for  family  use  and  not  more  than  sufficient 
for  the  ordinary  •consumption  of  the  debtor  and  his  family  for, 
ibirtj  days ; 

5.  One  cow,  four  sheep,  two  hogs,  and  food  therefor,  for 
thirty  days : 

6.  Tools  and  implements  of  or  chattels  ordinarily  used  in 
the  debtor's  occupation  to  the  value  of  sixty  dollars. 

y.  Nothing  in  this  Act  contained  shall  exempt  from  seizure 
in  satisfaction  of  a  debt  contracted  for  such  identical  chattel, 
of  an  J  article  enumerated  in  Sub-sections  three,  four,  five  or 
six  of  Section  four  of  this  Act. 

yi.  The  debtor  may  select  out  of  any  ^arger  number  the 
several  chattels  exempt  from  seisure  under  this  Act. 


28  VIC.  CHAP.  60. 

An  Act  k>  mmend  An  Act  reapeciinf  the  Municipal  InaiUuUma 

4f  Upper  Canada, 

Her  Mi^esty,  hy  and  with  the  advice  and  •consent  of  the 
Legislative  Council  and  Assembly  of  Canada^  enacts  as  fol- 
lows^ 

L  The  three  hundred  and  seventy-seventh  section  of  the 
fifty-fourth  chapter  of  the  Consolidated  Statutes  for  Upper 
Canada,  intituled :  An  Act  respecting  the  Mameipal  InsiUtUi^ns 
of  Upper  Canada,  is  hereby  i«pealed. 

n.  The  following  section  shall  be  substituted  for  the  repealed 
three  hundred  and  seventy-  seventh  section  ef  the  said  Act,  and 
shall,  in  lieu  thereof,  be  read  as  the  three  hundred  and  seventy- 
seventh  section  of  the  said  Act : 

"  The  Becorder's  Court  shall  hold  four  Sessions  in  every 
year,  and  such  Sessions  shall  commence  on  the  second 
Monday  in  January,  and  on  the  first  Monday  in  the  months 
of  April  and  July,  and  on  the  third  Monday  in  the  month  of 
November/' 


LAW  AND  EQUITY  BILL. 
HOnSB  or  LORDS.— il/yra  24. 

The  Lord  Chancellor  in  moving  the  second  reading  of  tluB 
bill,  said  that  we  had  arrived  at  a  crisis  in  law  reform,  and 
the  question  now  was,  whether  there  should  be  a  further  fusion 
of  law  and  equit^y.  That  sul^ect  had  been  commended  to  the 
careful  attention  of  Parliament  in  the  speech  delivered  from 
the  Throne  at  the  commencement  of  the  session,  with  a  view 
to  enable  the  courts  of  common  law  finally  to  determine,  in  a 
satisfactory  manner,  any  case  which  might  be  duly  brought 
before  them.  There  prevailed  in  this  country  what  he  believed 
was  unknown  in  any  other  oiviltsed  State — a  distinction  be* 
tween  the  law  administered  in  one  tribunal  and  the  law 
administered  in  another.  That  had  arisen  from  what  he  must 
call  the  narrow-minded  and  teohnical  decisions  of  the  common- 
law  judj^es  in  former  times.  Justice  having  been  denied  to 
the  subject  in  the  courts  6T  common  law,  it  became  necessary 
to  apply  to  another  tribunaL  Another  tribunal  was  consti- 
tuted, from  which  the  most  important  ad  vantages  were  derived 
by  the  country — he  meant  the  Court  of  Chancery.  The  great 
men  who  had  presided  in  that  court  had  constructed  a  most 
beantifal  system  of  jurisprudence,  the  admiration  of  the  whole 
world.  For  many  generations  a  conflict  went  on  between  the 
courts  on  one  side  of  Westminster  Hall  and  the  courts  on  the 
other,  and  Lord  Mansfield  made  an  attempt  to  hring  al>out 
some  reconciliation.  That  jurist  incurred  great  obloquy  for 
his  endeavours,  because  it  had  unhappily  been  Che  practice 
of  the  law  courts  for  centuries  before  to  regard  their  respective 
rules  as  absolute  perfection.  He  remembered,  indeed,  that 
when  he  himself  entered  the  profession  the  equitable  doctrines 
of  Lord  Mansfield  were  sneered  at  and  contemned.  Thus 
things  continued,  until  fortunately  a  commission  was  appointed 
by  her  Majesty,  to  consider  what  improvements  could  be  made 
in  the  courts  of  equity.  The  commission  consisted  of  eminent 
men — vis.  Sir  J.  Romilly,  Lord  Justice  Turner,  Sir  W.  P. 
Wood,  Mr.  Justice  Crompton,  Sir  R.  Bethell,  Sir  J.  Graham, 
Mr.  Henley,  Mr.  J.  Parker,  and  Mr.  W.  M.  James.  Their 
recommendations,  as  far  as  the  courts  of  equity  were  concerned, 
had  been  almost  entirely  carried  into  efiect ;  but  he  was  sorry 
to  say  that  in  the  eommon-law  courts  much  yet  remained  to 
be  done.  The  commission  took  the  most  enlightened  view  of 
the  subject;  and  offered  most  valuable  suggestions.  In  the 
report  which  they  presented  to  her  Migesty  in  1852  they 
stated : — 

*•  The  mischiefs  which  arise  from  the  system  of  several  dis- 
tinct courts  proceeding  on  distinct,  and  in  some  eases  antag* 
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onistio,  priooiples,  are  extensWe  and  deep-rooted.  ^  These 
nieobiefb,  we  believe,  hare  ansea  in  part  from  ibe  different 

SrinciploB  bj  wbicb  the  different  oonrts  are  governed,  and  the 
ifferent  Bystems  of  law  from  which  those  principles  are  de- 
rived, and  in  part  from  inherent  defects  m  the  powers  of 
the  several  conrts.  *  *  It  happens  that  in  many  oaaes  parties, 
in  the  ooorse  of  the  same  litigation,  are  driven  backwards  and 
forwards  from  oonrts  of  law  to  oonrts  of  equity,  and  from 
eovrts  of  e<|aity  to  oonrts  of  law.  A  defendant  in  an  action  at 
law,  who  baa  a  jnst  ground  (^defence,  is  often  obliged  to  resort 
to  equity  to  control  the  dooision  of  a  court  of  law,  or  to  restrain 
the  plaintiff  at  law  from  proceeding  to  obtain  a  judgment  which 
cannot  in  equity  be  permitted  to  be  available.  *  *  Again  courts 
of  law  have  no  powers  for  the  preservation  of  property  pending 
litigation.  A  court  of  equity  has  such  powers  ;  and  parties 
saiog  in  courts  of  law  are  thus  frequently  driven  into  equity 
lor  the  preservation  of  the  property  pending  the  suit  at  law.'' 
The  commissioners  lud  dolrn  principles  he  wished  to  see 
adopted.    They  add — 

"  It  is  obviously  most  desirable,  that  in  every  case  the  court 
which  has  the  coeniaance  of  the  matter  in  dispute  should  be 
able  to  give  oomjpete  relief." 

Having  then  dLscussed  the  various  remedies  which  had  been 
saggmted,  they  continued' — 

'*We  have  arrived  at  the  conclusion,  that  without  abolishing 
the  distinction  between  la^  and  eouity,  or  blending  the  courts 
into  one  court  of  universal  jurisdiction,  a  practical  and  effectual 
remedy  for  many  of  the  evils  in  question  may  be  found  in  such 
a  transfer  or  blending  of  jnrisdiotion,  coupled  with  such  other 
practical  amendments,  as  will  render  each  ooUrt  competent  to 
administer  complete  justice  iti  the  cases  Whioh  fall  under  its 
cognisance.  We  think  that  the  jurisdiction  notv  exercised  by 
the  courts  of  e<|uify  may  be  conierred  upon  courts  of  law,  and 
that  theiurisdictioiSi  iioir  eizercised  by  courts  of  lavr  may  be 
conferrea  upon  courts  of  equity,  to  such  an  extent  as  to  render 
both  courts,  competent  to  admuister  entire  justice,  without 
the  parties  in  th4  one  court  being  obliged  to  tesort  to  the  aid 
pf  the  other.^^ 

There  the  gronnd  vras  laid  down  on  which  this  bill  was 
founded— one  catise  and  one  court.  It  was  not  proposed  that 
a  suit  should  be  brought  in  the  Court  of  Queen's  Bench  against 
a  trustee  for  breach  of  trust,  or  that  an  action  for  assault  and 
batterer  should  be  brought  in  the  Court  of  Chancery ;  but  that 
lefld  rights  should  be  enforced  in  the  courts  of  common  kw, 
and,  if  equitable  questions  atose  incidentally,  that  those  courts 
should  have  power  to  dispose  of  them  without  entailing  on  the 
parties  the  necessity  of  going  to  another  tribunal,  employing 
another  set  of  counsel,  and  thtis  incurring  infinite  delay  and 
expense.  His  hon.  and  learned  friend  Sir  R.  Betfaell,  who  is 
not  onlv  a  greUt  advocate,  but  a  profound  jurist,  in  an  address 
which  he  delivered  at  the  inauguration  of  the  Juridical  Society 
in  1855,  sud — 

"  For  above  a  century  this  cotantry  has  exhibited  the  anom- 
alous spectacle  of  distinct  tribunals  acting  upon  antagonistic 
principles,  and  dispensing  different  qualities  of  justice.  It  is 
the  rule  and  duty  of  the  one  set  of  courts  frequently  to  refase 
to  repo^ise  the  real  right  of  ownership — to  ignore  defences 
and  claims  founded  on  the  best  establiflbed  rules  of  justice; 
and  the  prevention  of  gross  fi^ry  committed  in  the  name  of 
the  law  IS  made  to  depend  upon  the  other  court  being  quick 
enough  to  otettake  and  arrest  the  first  iti  its  career  of  acknow- 
ledged ityustioe.  and  prevent  it  from  deliberately  committii^ 
vrrong." 

The  commissioners  tvho  were  appointed  to  inquire  into  the 
common-law  procedure  had  reported  on  the  same  subject,  and 
the  country  Was  deeply  indebted  to  them  for  their  labours. 
Whatever  mi^ht  be  thought  of  their  suggestions  respecting 
the  equitable  J  urisdiction,  their  recommendations  for  amending 
the  pleadings  and  process  of  the  common-law  courts  would  be 
generally  admitted  to  have  been  most  valuable.    During  the 


first  nine  months  after  the  Procedure  Bill  of  1852  came  into 
operation,  the  rules  granted  by  those  courts  were  reduced  from 
38,009  to  3,081,  although  a  greater  number  of  actions  were 
brought  and  depending.  iRie  Common-law  Commisionera 
were  Chief  Justice  Jervis,  Chief  Justice  Cockbam,  Mr.  Justice 
Willes,  and  Baron  Bramwell.  In  their  second  report  in  1852, 
the  oommissioners  stated — 

'*  We  think  we  shall  not  ontetep  the  limits  of  our  commission 
by  so  far  expressing  our  opinion,  upon  what  is  commonly 
called  the  fusion  of  kw  and  equity,  as  to  say,  that,  whether 
or  not  it  may  be  thought  conducive  to  the  despatch  of  business 
and  satis^lion  to  the  administration  of  justice  to  do  away 
altogether  with  the  present  division  of  laboar  between  the 
courts  of  law  and  equity,  so  far  as  that  division  arises  out  of 
the  diversity  of  the  sulgect>matters  over  which  either  class  of 
courts  exercises  an  ezulusive  and  complete  jurisdiction,  it 
appears  to  us  that  the  oonrts  of  common  law,  to  be  aUe 
satisfaotorilv  to  administer  justieei,  ought  to  possess,  in  all 
matters  witnin  their  jurisdiction,  the  power  to  give  all  the  re> 
dress  necessary  to  protect  and  vindicate  eommon-law  riglits, 
and  to  prevent  vrrongs,  whether  existing,  or  likely  to  happen 
unless  prevented.'' 

They  then  went  on  to  recommend  specific  improvements,  en 
which  the  preeent  bill  was  partly  founded.  On  the  recom- 
mendation of  the  commissioners,  jurisdiction  was  given  to  the 
courts  of  common  law  in  all  oases  where  there  was  an  equitable 
defence ;  but  fbe  courts  of  equitt  held  that  suitors  were  not 
bound  by  the  judgment  wbere  there  was  power  to  set  up  an 
equitable  defonce;  so  that,  if  jotanent  were  given  against 
them,  they  might  go  into  a  court  of  equity,  file  a  bill,  and  bare 
the  whole  case  tried  over  again.  t%r  H.  Cairns,  a  great  orna- 
ment of  the  profession,  hsd  Drought  hi  a  biM  vrhleh  did  |^ve 
to  tiie  courts  of  ec^uity  the  powers  that  were  required  lo  do 
fuH  justice  to  suitors  who  eame  before  timn ;  whereas  ibr^ 
merly  it  was  necessary,  when  a  legal  question  arosei  to  go 
into  a  common-law  court,  having  an  issae  directed  to  try  the 
point  Sir  H.  Cairns'  Act  enabled  the  court  of  equity  to  decide 
legal  questions  arising  Hi  an  eqaitsble  suit ;  but  he  was  sorrjr 
to  say  that  the  equity  judges  were  vert  rtiorctant  to  avail 
themselves  of  the  power,  and  it  was  oRen  necessarf  in  an 
equitable  suit  to  resort  to  an  action  in  the  coinmon-law  oeurts 
to  enforce  a  legal  ri^ht,  and  to  incur  great  additional  expense 
by  employing  two  distinct  sets  of  counsel.  In  their  third  re- 
port, the  Common-law  Commissionere — Cockbum,  Martin, 
WiUes,  Bramwell,  and  Walton-^pointing  out  the  evils  and 
remedies,  said : — 

"  It  is  our  intention  and  wish  that  the  tesoH  of  what  is  pro- 
posed should  be  ingndted  upon,  and  become  part  of,  the  com- 
mon law,  and  that  the  distinction  between  Uommon  law  and 
Chancery  law  should  be  so  fiur  abolished.  If,  in  addition  to 
this,  the  Court  of  Chancer]|r  is  prohibited  from  interfering  in 
cases  where  common-law  rights  are  thus  rendered  capable  of 
complete  vindication  in  the  courts  of  common  law,  and  in  which, 
therefore,  its  interference  vrill    have  become  useless,   the 

Sreater  part,  if  not  the  whole,  of  the  field  of  oooftict  will  be 
one  away  with,  by  confining  the  operalioii  of  the  courts  re- 
spectively to  subject-matters  peculiar  to  each.  Thorooghlj 
to  effect  this  it  is  necessary  to  confer  upon  cmmon*law  courta 
power  to  give,  in  respect  of  rights  there  reoognieed,  all  the 
protection  and  redress  which  at  present  can  h^  obtained  in 
any  jurisdiction,  and  it  is  upon  this  prioeiple  that  we  have 
acted  in  our  suggestions.  If  they  be  carried  into  efibcft  there 
will  no  longer  be  the  spectacle  of  jurisdiotiens  imperfect  in 
themselves,  and  clashing  with  one  another,  but  eadh  court  will 
be  armed  in  itself  with  exclusive  jurisdiction  over  the  salject- 
matter  within  its  cognisance,  and  with  full  power  to  give  all 
the  protection  and  redress  which  the  law  at  preeent  amrds  by- 
means  of  a  pluarlity  of  suits.  The  eonfiict  of  jurisdiction  wiu 
be  done  away  with,  because  the  oecaeion  for  it  wiu  no  longer  exist. 
We  have  only  to  add,  that  we  have  given  ottr  best  sttentioa 
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to  the  question,  wfaetber  it  is  necessary  to  ftclopt  tbe  fifodednre 
efthe  Ooait  of  Chaneery  in  oases  where  it  is  proposed  to  bor- 
row from  its  remedies ;  and  we  have  atrired  at  the  conclasion, 
strengthened  by  an  ezpertenoe  <^  the  working  of  the  Common- 
law  meedare  Aot  of  1^4,  that  the  desired  olg^et  can  be  at- 
tained as  effeetnaUy,  and  with  less  expense,  by  means  of  the 
ordinary  prooeediB|rg  of  tb«oommon4aw  oonrfte/' 

This  report  haWng  been  presented  to  her  Mafesty,  no  time 
wae  lost  to  carry  it  into  ezecotion.  The  bill,  of  whioh  he  now 
moTed'the  second  readiiije:,  bad  been  framed  entirsly  and  ex- 
clusively on  the  suggestions  of  those  eminent  lawyers,  the 
commissioners.  The  bill  for  which  be  took  no  merit,  was 
drawn  by  Mr.  Jnstiee  WiMes.  He  had  introdneed  it  wtthont 
altering  a  single  Ihie.  It  was  approved  by  ail  the  common-law 
judges ;  hot  the  eqnity  judges,  inolading  the  Masber  of  the 
Roils  and  Lords  Justices  Knight  Braee  and  Turner,  signed  a 
memorial  against  any  farther  fusion  of  law  and  eqnity.  He 
should  not  ask  their  Lordships  to  pass  this  bill  unless  the  ob- 
jections of  the  equity  JHsdges  could  be  obriated ;  and  therefore 
he  proposed,  if  the  mil  wure  read  a  second  time,  to  have  it 
immedwtely  referred  to  a  seleot  eommittee.  Lord  Chief 
Jostice  Ceekburn  had  assured  him,  that,  after  h«irin|^  ear^ully 
considered  the  qnestitfn,  he  did  not  believe  those  objections  to 
be  tenable ;  and  Mr.  Justice  Wllles  was  of  a  simihir  opinbn. 
He  shoald  not  enter  in  detul  into  the  provisions  of  the  bill, 
but  he  might  obeervts,  that  in  those  cases  m  whioh  a  court  of 
equity  possessed  the  right,  on  fixed  prineiples,  to  grant  relief 
against  the  ibribtture  w  Isiaees,  and  an  ejectment  was  hnm^t 
by  the  hiadlord  against  the  tenant,  relief  was  sought  to  be 
aflbrded  by  dispencrtng  with  the  present  dilatory  proceeifings. 
The  noble  and  learned  lovd  ooD<^uded  by  moving  the  seoond 
reading  of  the  bin. 

Lord  8t,  Leonards  observed,  that  in  so  far  as  the  bill  tended 
to  alter  the  present  system  of  legal  proceedings,  it  might  be 
characterised  as  a  measure  ealeulated  rather  to  promote  the 
confusion  than  the  fusion  of  law  and  equity.    SCe  should  in 
the  first  place,  draw  the  attention  of  the  House  to  the  fact  that 
the  commissionen  had  not  been  authorised  to  mtske  the  repoirt 
which  they  had  dono,  in  referenee  to  equity  jaiisdiotioin,  inas- 
much as  their  inquiry  had  been  ditected  to  the  prineipies  of 
pleading  in  the  courts  of  common  law,  the  manner  of  eondnct- 
ing  suits  before  those  tribunals,  and  other  ciivnaMtanoes  con^ 
nected   with   their  prooeedtngi.    The  commissionen   had, 
therefore,  gone  beyond  the  scope  of  their  powers  in  reporting 
that  it  was  expedient  to  give  to  the  courts  of  common  law  bm 
the  material  functions  whieh  were  now  dieoharged  by  courts 
of  eqnity ;  nnd  this  without  the  slightest  neeessity.    By  this 
process  it  was  sumioBed  that  the  two  different  systems  would 
be  amalgamated ;  but  all  they  would  do  was  to  take  equity 
from  the  courts  that  understood  it,  and  persons  competent  to 
administer  it,  and  give  it  to  the  courts  that  did  not  understand 
it,  and  persons  who  were  not  competent  to  administer  it.    If 
there  moot  be  a  fusion  of  the  two  systems,  they  must  have  a 
code  of  laws  drawn  up  for  the  purpose.    As  the  law  at  present 
existed,  no  man  had  ability  enough  to  exeoate  both  common 
law  and  equity.    Let  them  consider  a  moment  how  the  courts, 
the  machinery  of  both  systems,  stood.  There  were  seven  judges 
in  the  courts  of  equity — ^the  Lord  Chancellor,  the  Master  of 
the  Rolls,  two  Jndges  of  Appeal,  and  three  YicoOhancellors. 
How  they  had  answered  the  purpose  intended  was  proved  by 
the  fact  that  in  no  country  was  a  system  of  equity  law  ever  so 
well  or  so  cheaply  administered  as  in  Snf^and  at  present.  The 
Lord  Chancellor  sat  separately,  the  Master  of  the  Bolls  and  Tiee- 
ChancelKyrs  were  always  sitting.    What  did  the  bill  propose 
to  sttbstitote  for  this  machinery  ?    The  fifteen  judges  of  the 
common  law,  whose  time  was  already  fully  occupied  by  the 
business  of  their  own  courts.    Only  a  few  evenings  since  the 
noble  and  learned  lord  on  tiie  woolsack  asked  theirlordshinsto 
agree  to  the  bill  for  increasing  the  powers  of  the  judge  er  the 
IHvoroe  O^urt,  on  the  ground  that  the  common-law  judges 
were  too  much  occupied  to  be  able  to  sit  as  assistaot  judges 
in  the  Court  of  Divorce.    Then,  how  was  it  possible  to  ask 


their  lordships,  without  necessity,  to  transfer  the  duties  of  the 
courts  of  equity,  which  they  were  perfectly  competent  to  exo- 
cute,  to  the  courts  of  common  law,  that  could  hardly  do  all 
their  own  work  ?  They  were  quite  inadequate  to  discharge 
the  new  duties  required  of  them  or  andertake  the  amount  of 
business  that  now  oooupied  the  six  equity  courts  and  the  seven 
judges.  The  consequence  of  the  change  would  he,  the  equity 
courts  would  not  he  fully  oceupted,  and  the  courts  of  common 
law  would  be  encumbered  with  too  maeh  work.  The  machinery 
of  the  two  systems,  as  at  pi:e8ent  constituted,  enabled  eaoh 
division  to  discharge  its  own  duties.  B«t  he  thought,  with  all 
respeot  to  the  common-huRr  Judges,  that  they  were  rather  too 
fond  of  making  oases  brought  l^fore  them  the  sul^jeet  of  refer- 
ence to  arbitration  whieh  was  not  the  cMe  in  the  Courti  of 
Chancery.  It  would  be  (bund  impossible  to  transfer  the  busi- 
ness of  one  set  of  courts  to  the  other.  It  was  inevitable  that 
the  common  law  judges  should  not  be  learned  in  the  law  of 
equity ;  yet  it  was  proposed  to  transfer  to  them  a  system  of 

Erocedure  they  had  never  studied,  and  in  which  they  had  not 
ad  the  practice  indispensable  to  form  an  equity  lawyer.  The 
consequence  of  referring  equity  cMos  to  the  courts  combined 
must  be  confusion,  and  «  mass  of  eenfiieting  opinions.  He 
had  the  greatest  respect  for  the  lesraing  of  the  eom«ion-law 
judges  in  their  own  line,  but  oommon-law  lawyers  themselves 
would  be  ready  to  admit  that  they , were  notoqaiJty  lawyers.  If 
there  existed  a  want  of  capacity  in  the  judge.  Insufficient  time 
for  dealing  with  these  questions^  and  a  want  of  adequate 
machinery  for  executing  the  deoisioas  which  might  be  made, 
with  what  prospect  of  eacceen,  he  asked,  could  it  be  proposed 
to  confer  equitable  jurisdiction  on  the  courts  of  law?  Br 
UMhg  on  themeelves  to  aot  under  the  previelooe  of  this  bill» 
these  oourts  would  frequently  be  fefoed  to  take  charge  of  the 
money  belonging  to  suitors.  In  Chancery  this  porlaon  of  the 
dnties  of  the  court  had  been  redueed  to  a  perfect  aystem*  AU 
monies  were  paid  in  ts  the  Acooaiktant<Qenerai,  whose  offiee 
was  one  of  longstanding,  and  who  iiad  under  him  a  large  staff 
of  ^rks,  while  in  the  Baak  of  JSaglai^  there  was  a  large 
department  appropriated  to  the  Court  of  Chancery,  with  a  view 
to  laaare  the  security  of  the  funds  and  their  due  application. 
Was  it  intended  that  there  should  be  a  eiaular  lavge  establieh- 
ment  for  the  courts  of  common  law,  or  were  they  to  have  a 
repetition  of  what  had  already  happmied,  where  a  suitor, 
oomiikg  to  efeim  his  nonsy,  found  that  it  had  been  dealt  with 
by  the  person  to  whom  it  was  intrusted  f  In  the  case  of  a 
fraudulent  or  improvident  trustee  the  person  entitled  to  the 
equitable  estate  would  have  little  diffloulty,  and  would  inenr 
comparativdy  trifling  expense,  in  causing  the  property  to  be 
conveyed  into  proper  hands ;  but  before  thecommon^lawjudgee 
a  fraudulent  tmetees  would  be  ablo  to  make  out  a  much  better 
case ;  and  under  the  provisions  of  this  bill,  the  owner  he  con- 
tended, would  be  compelled  to  make  good  his  equitable  right, 
as  against  the  trustee,  before  it  would  be  competent  fer  the 
judges  to  decide  on  the  evidence.  The  result  of  the  measure, 
if  passed,  would  be,  that  the  equity  courts  would  sit  inactive, 
while  the  law  courts,  with  insufficient  maohinery,  time,  and 
information,  would  be  engaged  in  the  attempt  to  exeonte  im- 
perfectly and  ineffiaotually  the  business  whicn  it  was  sought  to 
withdraw  from  the  proper  channel.  As  Ibr  amending  the  bill 
in  committee,  there  was  but  one  thing  which  could  be  done 
with  it,  and  that  was  to  run  a  pen  through  all  the  cUuses  relat- 
ing to  the  equitable  jurisdiction.  The  third  report  of  the  com- 
mon law  commissioners  proposed  that  certain  equitable  powers 
should  be  given  to  the  law  courts,  whieh  tliey  refuse  to  assume 
on  the  ground  that  they  had  not  sufficient  jurisdiction.  It  wae 
not,  however,  a  want  of  power  on  the  partof  the  judges,  but  a 
want  of  determination  to  execute  that  power  which  prevented 
them  from  doi  o g  se.  The  j  udges  found — and  nobody  was  better 
aoquainted  vrith  the  fact  than  the  noble  lord  on  the  woolsack 
-«that  they  were  unaUe  to  deal  with  the  subject,  and  they 
refused  to  assume  the  authority  which  the  act  of  Parliament 
had  eonfbrred  on  them.  New,  itvras  proposed,  in  so  many 
weeds,  that  Uiey  ehoald  haee  the  power  whieh  they  had  before 
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declared  tbey  were  unable  to  ezeeute.  The  bill  directed  that 
in  cases  where  the  judges  found  they  were  not  able  to  do  justice 
they  should  let  the  party  go  to  equity.  Was  ever  such  a  provision 
hwrd  oft  It  was  proposed,  as  an  improvement  on  the  exisir 
ing  system,  that  powers  should  be  transferred  from  the  court 
of  equity  to  a  court  of  law,  and  if  the  latter  found  itself  unable 
to  deal  with  the  oases  brought  before  it,  the  remedy  provided 
was,  that  they  should  be  sent  back  to  the  very  court  to  which 
at  the  present  moment  they  belonged !  He  maintained,  as  he 
had  often  done,  that  the  tendency  of  modem  legislation  was 
to  drive  suitors  from  the  uncertainty  and  conflict  of  jurisdio- 
tions  into  an  arrangement  of  their  suits  by  way  of  arbitration. 
The  bill  proposed  to  give  to  courts  of  law  power  to  enjoin 
courts  of  equity  not  to  give  relief ;  and  a  more  monstrous  pro- 
position  be  bad  never  heard.  The  noble  and  learned  lord  had 
referred  to  the  example  of  America,  where  the  equity  juris- 
diction was  at  one  time  in  a  most  unsatisfactory  state-  The 
remedy  applied  was  to  enable  judges  of  the  courts  of  law  to 
sit  also  as  judges  of  equity;  but  that  was  not  a  fusion  of  law 
or  equity — it  was  a  meje  confusion  of  judges.  The  judees  of 
the  Court  of  Exchequer  here  had  at  one  time  an  equity  juris- 
diction ;  but  the  result  of  their  being  both  law  and  equity  judges 
vras,  that  the  equity  jurisdiction  was  administered  so  unsatis- 
factorily that  an  end  was  put  to  it  by  the  unanimous  assent 
of  all  men,  at  a  vast  expense  in  the  vray  of  compensations  and 
retiring  allowances.^  And  yet  Parliament  was  now  asked  to 
sanction  the  re-establishment  of  a  system  with  regard  to  all 
the  courts  of  law  which  had  already  been  tried  and  failed  sig^ 
nallyl  When  thisbillwasproduceditbad  thoroughly  astounded 
him,  and  he  had  no  hesitation  in  saying  tiiat  his  surprise  was 
shared  hr  eveij  lawyer  in  and  out  of  Parliament.  He  had 
snegested  to  his  noble  and  learned  friend  on  the  woolsack  to 
refer  it  to  the  working  judges  of  the  courts  of  equity — since 
the  report  of  which  it  was  the  echo  was  drawn  up  entirely  by 
common-law  judges.  That  vras  done,  and  t^  report  of  the 
Master  of  the  Rolls  and  the  three  Yice-ChanceHors  vras  now 
on  the  table,  condemning  the  bill  on  every  cround.  To  every 
word  of  that  report  he  thoroufshly  subscribed.  The  Lords 
Justices  had  not  been  included  in  tiie  reference,  but  they  had 
also  expressed  their  opinion  in  strong  condemnation  of  the  bilL 
Therefore  the  noble  and  learned  lord  on  the  vroolsack— new  to 
the  court  and  to  its  praotice-*Btood  alone  against  the  other  six 
judges  of  the  courts  whose  lives  had  been  spent  in  it.  A  more 
important  question  had  scarcely  ever  came  before  their  lord- 
ships, and  whether  the  bill  were  to  be  referred  to  a  select 
committee  or  not,  he  should  certainly  take  the  opinion  of  the 
House  in  the  present  stage. 

Lord  Oranworth  said  that  he  was  not  at  present  prepared  to 
say  whether  the  bill  would  be  dealt  with  better  in  a  select 
committee,  or  in  a  committee  of  the  whole  House ;  but  it  was 
very  unfair  to  endeavour  to  crush  the  bill  at  once,  merely  be- 
cause some  of  the  details  might  be  objectionable.  The  object 
of  his  noble  and  learned  friend  on  the  woolsack  was  to  enable 
every  court  to  complete  the  suit,  and  to  decide  finally  on  every 
matter  brought  before  it.  No  one  could  doubt  that  it  was 
better  that  each  case  should  be  decided  quickly,  cheaply,  and 
before  one  tribunal,  rather  than  before  many ;  and  therefore 
in  the  object  of  the  bill  he  entirely  concurred.  He  thought, 
for  instance,  that  it  was  manifesUy  useful  that,  when  an  action 
of  ejectment  was  brought,  the  court  of  common  law  should  be 
able  to  restrain  parties  from  committing  waste,  without  the 
neceessity  of  an  injunction  from  the  Court  of  Chancery ;  and 
that  if  upon  an  action  being  brought  for  forfoiture  for  non- 
payment of  rent,  and  themonev  vrere  piud  within  a  certain  time, 
a  court  of  common  law  should  be  able  to  stop  the  action,  in  the 
same  way  as  the  Court  of  Chancery  could  now  do.  But  with 
regard  to  the  great  bulk  of  the  clauses,  he  should  feel  great 
reluctance  in  giving  his  assent  The  ml  practical  reason 
why  they  could  not  make  a  fusion  of  law  and  equity  vras,  that 
one  class  of  subjectfliatter  in  litigation  required  one  sort  of 
machinery,  and  another  class  required  another.    If  law  and 


equity  were  fused,  all  the  courts  must  have  the  same  machin-' 
ory  in  order  to  do  justice.  As  an  illustratiMi— if  a  person  died 
in  debt,  the  creditor  might  sue  the  executor  at  law,  and 
obtain  judgment ;  but  then  the  court  of  equity  would  step  in, 
and  require  all  the  assets  to  be  collected,  and  distributed  ratr 
ably  among  all  the  creditors.  The  courts  of  common  law 
could  not  possibly  deal  with  wknh  a  case,  because  they  had  not 
the  maohmery  wherebv  full  justice  could  be  done.  The  que*- 
tion  was  not  whether  the  judges  were  equally  competent,  but 
whether  the  courts  had  equalTv  competent  machinery.  Ail  the 
learning  and  intelligence  in  the  world  would  not  do  unleea 
there  were  the  means  to  collect  the  assets,  and  distribute  them 
ratably.  On  the  other  hand,  there  were  cases  in  which  it  waa 
unjust  for  the  plaintiff  to  sue  at  all,  yet  the  defendant  could 
not  stop  the  action  vritheut  going  to  the  Court  of  Chanceij. 
It  vras  to  meet  this  state  of  things  that  provision  was  made  la 
the  second  Common  Law  Procure  Act,  whereby  parties 
were  allowed  to  plead  equitable  defonces,  if  the  court  did  not 
feel  incompetent  to  deal  vrith  the  matter.  In  the  first  year 
after  the  passing  of  that  act  two  cases  arose  which  completely 
illustrated  the  necessity  of  the  alternative  which  enabled  the 
courts  of  common  law  eidier  to  admit  or  refuse  an  ec^oitable 
plea.  In  the  first  case  an  action  vras  brought  in  which  the 
equitable  defence  depended  on  the  defendant  axeouting  a  proper 
surrender,  and  doing  other  acta  which  the  courts  of  common 
law  had  no  means  of  enforcing.  In  that  ease,  therefore,  the 
plea  was  not  allowed.  In  the  second  case  an  action  was  brought 
to  recover  the  value  of  machinery  in  a  mill.  The  equitable 
defence  was,  that  10,000<.  had  been  pud  for  the  mill  and  map 
chinerir,  but,  by  a  mistake,  the  machinery  was  not  menticmed 
in  the  bought  and  sold  note.  The  court  of  common  law  could 
deal  with  such  an  issue  as  that,  and  the  plea  was  admitted.  By 
this  Inll  it  was  proposed  to  enact  that  a  party  should  be  abie 
to  obtain  an  ex  park  injunction  upon  what  was  called  an  sum- 
mons from  a  judge  at  chambers.  At  present  such  injunetiona 
were  only  granted  by  Uie  Coort  of  Chancery,  to  prevent  irre- 
parable mischief  upon  a  bill  and  affidavit  disclosing;  all  the 
circumstances  both  for  and  agunst  the  party  applying.  ^  No 
such  security  would,  as  he  understood  the  bill,  he  obtuned 
under  the  present  measure.  More  than  this — ^it  was  obvious 
tiiat  an  iiyttnction,  granted  vrith  the  view  of  preventing  irre- 
parable mischief  to  <me  person,  might  cause  an  equal  injury 
to  him  against  whom  is  was  granted.  Accordingly  it  wa» 
essential  to  justice  that  there  should  be  an  immediate  and 
ready  means  of  getting  rid  of  it  Under  the  present  system 
the  Court  of  Chueery  was  in  theory,  and  to  a  great  extent, 
in  practice,  always  open ;  but  if  injunctions  were  to  be  granted 
by  judges  at  chambers  during  vacation,  it  might  be  several 
weeks  before  parties  considering  themselves  aggrieved  had  sa 
opportunity  of  applying  to  a  court  of  common  law  for  their 
dissolution.  He  had  Mi  it  his  duty  to  state  his  views  upoa 
these  suUeets  to  their  lordships,  but  at  the  same  time,  the  bill 
contained  a  great  many  useful  provisions,  and  he  therefore 
hoped  that  they  would  give  it  a  second  reading. 

Lard  Kin^^idomi  said  that  no  bill  more  important  in  ita 
consequences  than  this  had  ever  been  laid  before  their  lordships* 
becauee,  whether  rightiv  or  wrongly,  it  would  subvert  the 
system  of  law  which  hau  prevailed  in  England  for  above  200 
years,  and  would  introduce  into  the  administration  of  justice 
a  confusion  and  an  uncertainty  ta  which  the^  nation  had 
hitherto  happily  been  a  stranger.  The  distinction  between 
law  and  equity  arose  from  the  circumstance,  that  any  system 
of  jurisprudence  which  pretended  to  effect  justice  must  apply 
different  remedies  to  the  assertion  of  different  rights,  and  to 
the  redress  of  different  wrongs.  The  evil  which  was  proposed 
to  be  remedied  by  this  bill,  and  which  the  report  of  the  learned 
commissioners  suggested  needed  a  remedy,  was  not  that  the 

2«tem  administered  by  the  Court  of  Chancenr  required  to  be 
tared,  not  that  it  was  wrong,  not  that  it  failed  to  do  justice^ 
but  that  it  would  be  more  efficiently  applied  by  courts  other 
than  those  to  which  its  administration  was  now  intrusted* 
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The  question  was  not  whether  some  particular  items  of 
improTement  might  be  adopted,  but  whether  the  general 
change,  termed  "  a  fusion  of  law  and  equity/'  was  in  itself 
desirable ;  and  if  so,  whether  this  bill  would  satisfactorily  carry 
it  into  effect.  He  collected  from  the  report  of  the  commissioners, 
that  bis  noble  and  learned  friend  opposite  (Lord  Oranworth) 
objected  on  a  former  occasion  to  proposals  whicb  were  again 
submitted  to  their  lorships  in  this  measure.  In  this  matter  he 
must  say  his  noble  and  learned  friend  had  added  another  to 
the  many  acknowledged,  or  bat  iU-acknowleged,  obligations 
which  the  country  owed  to  one  who,  while  he  held  the  Great 
Seal,  nnostentationsly  discharged  his  hi^h  duties  in  a  manner 
that  might  challenge  comparison  with  his  predecessors.  The 
provisions  of  the  bill  with  respect  to  granting  injunctions  and 
the  hearing  of  Appeals,  instead  of  diminishing  delay  and  ex- 
pense wonM  largely  increase  them.  After  describing  the  various 
costly  stages  through  which  litigants  would  have  to  pass  without 
obtaining  a  settlement  of  theqnestions  in  dispute  between  them, 
the  noble  and  learned  lord  said  he  bad  every  respect  for  the 
eomiliissioners  on  whose  recommendations  the  measure  was 
stated  to  be  based ;  hot  it  was  not  in  the  nature  of  things,  that 
they  should  understand  the  equitable  principles,  practice,  or 
pleading  which  they  desired  to  apply  to  the  common  law  courts. 
It  was  with  surprise  he  had  heard  the  authority  of  his  learned 
iriend  the  Attorney-General  cited  in  favour  of  this  bill. 

Lord  Chancellor, — I  quoted,  in  support  of  the  principle  of 
the  bill,  his  address  to  the  Juridical  Society. 

Lord  KingMdown  continued. — They  all  knew  the  precision 
and  accuracy  of  the  Attorney-General ;  and  it  was  impossible 
for  him  to  persuade  himself  that  his  learned  friend  had  ever 
given  his  high  sanction  to  one  single  clause  in  this  measure. 
J  udging  only  from  the  internal  evidence  of  that  document,  he 
must  say  that  no  man  in  the  slightest  degree  conversant  with 
the  doctrines  and  practice  of  a  court  of  equity  could  give  his 
panction  to  such  a  bill  as  that.  It  was  said  to  be  desirable 
that  courts  of  law  should  possess  the  jurisdiction  by  way  of 
injunction  now  exercised  by  the  courts  of  equity.  And  now 
was  it  proposed  to  carry  out  that  olject  ?  In  the  courts  of 
equity  an  injunction  was  granted  most  rarely,  and  guarded 
with  extreme  precautions,  in  order  to  restrain  the  infraction 
of  a  right.  It  was  given  only  in  cases  where,  if  withheld,  irre- 

Cble  injury  would  be  dune  to  property.  His  noble  and 
led  friend  said  he  was  responsible  for  this  bill.  One  eOnld 
hardly  believe  that  he  had  ever  read  its  provisions.  While 
professing  to  confer  this  jurisdiction  on  courts  of  law,  instead 
of  confining  it  as  it  had  been  confined  by  courts  of  equity,  the 
bill  actually  extended  it  to  every  possible  case  in  which  actions 
for  breach  of  oontract  or  other  injury  might  be  brought.  All 
actions  at  common  Iftw  were  fimndea  either  on  contract  or  on 
tort ;  and  in  what  cases  were  courts  of  law  to  be  empowered 
to  issue  writs  of  injunction?  Why,  before  any  proceedings 
had  been  taken,  **  in  all  cases  of  threatened  breach  of  contract 
or  other  injury  of  such  a  nature  that  an  action  at  law  for  da- 
mi^es  might  be  maintained  for  the  same  if  committed.''  Was 
there  ever  anything  so  monstrous  f  Any  action  fbr  a  threat- 
ened breach  of  the  peace — ^the  most  important  or  the  most 
trivial— might  be  the  subject  of  these  injunetions,  because  a 
court  of  equity  might  issue  tttem.  Looking  tfarooeh  this  re- 
port, as  he  was  bound  to  do  when  told  it  was  the  roundation 
of  this  bill,  he  had  met  with  a  passage  which  had  rather  eur- 

frisad  him,  and  which  he  was  utterly  unable  to  comprehend, 
t  spoke  of  the  jurisdiction  of  the  Oourt  of  Chancery  "  to 
entertain  biUs  technically  called  bi lis  for  new  trial."  He  must 
say  he  had  never  heard  of  such  bills.  He  ehooM  a^logise  to 
their  lordships  for  entering  into  these  details,  but  it  was  im- 

Sortant  that  the  matter  nhouM  be  fully  discussed.  A  good 
eal  had  been  talked  of  the  fusion  of  law  and  equity,  but  he 
oonld  not  help  thinkiii*^  that  there  ought  to  have  been  a  fusion 
of  equity  and  common-law  judges  on  tne  commission.  He  had 
no  apprehension  that  this  bill,  or  anything  like  it,  oould  ever 


by  possibility  pass  into  law.  He  had  not  much  apprehension 
that  this  bill  would  go  to  the  other  House  of  Pariiament  in  its 
present  shape.  He  confessed  he  distrusted  all  these  attempts 
to  tamper  with  the  existing  legal  institntione  of  the  country. 
Our  judicial  system  waa  like  our  legislative  system ;  they  were 
both  the  native  growth  of  England ;  they  had  grown  with  the 
growth  of  the  people,  and  accommodated  themselves  gradually 
to  their  wants.  There  might  be  irregularities  or  a  want  of 
symmetry  in  some  parts  of  the  syntem,  but  they  had  oombined 
to  give  the  country  a  greater  ahare  of  order,  freedom,  and 
security  of  property  than  had  ever  been  enjoyed  by  any  other 
country  under  the  aun ;  and  he  did  trust  their  lordships  would 
pause  long  before  they  adopted  speculative  alterations  either 
to  impair  the  efficiency  of  the  ooarts  or  endanger  the  secnri^ 
of  property. 

Lord  Trensleydale  entirely  agreed  in  the  panegyric  pronoun- 
ced by  his  noble  and  learned  friend  on  the  woolsack  on  the 
various  commissioners  who  had  considered  this  subject,  but 


he  oljected  to  this  bill  going  so  much  beyond  the  original  cases 
in  which  the  equity  ana  common-law  courts  came  in  contact 
with  each  other.  He  therefore  entirely  agreed  with  the  noble 
lord  who  first  addressed  their  lordships  in  opposition  to^  this 
measure,  as  to  the  extreme  impropriety  of  extending  the  juris- 
diction of  common-law  courts  to  cases  of  injunction.  The 
noble  and  learned  lord  concluded  bv  observing  that  he  could 
not  concur  with  bis  noble  and  learned  friend  (Lord  St. 
Leonards)  in  oljecting  to  the  motion  for  the  second  reading 
of  the  bill. 

Lord  Chdmsford  said  he  entirely  concurred  with  his  noble 
and  learned  friends  by  whom  he  had  been  preceded  in  their 
opposition  to  the  bill,  and  added,  that  when  tne  question  which 
it  involved  came  on  for  discussion  again,  it  would  be  desirable 
that  the  House  should  consider  whether  a  measure  of  such  a 
character  ought  to  be  introduced,  proposing  to  effect,  as  the 
greater  portion  of  it  did,  important  alterationsin  the  jurispru- 
dence of  the  country,  and  adopted,  so  far  as  its  reference  to  a 
select  committee  was  concerned,  because  it  contained  certiun 
clauses  which  were  in  themselves  unobjectionable. 

The  Lord  Chancellor,  in  reply,^  said  that  as  the  bill  was 
about  to  be  read  a  second  time  without  oppostion,  he  should 
not  enter  into  a  discussion  of  the  various  objections  which  had 
been  urged  against  Its  adoption.  He  could  not,  however,  help 
expressing  the  great  surprise  which  he  felt  at  the  statement 
which  had  been  made  by  bis  noble  and  learned  friend  who  had 
left  the  House,  (Lord  St.  Leonards),  to  the  effect  that  he  re- 
garded it  as  an  act  of  great  presumption  on  the  part  of  the 
Common-law  Commissioners  that  they  should  have  dared  to 
meddle  with  the  subject  His  noble  and  learned  friend,  indeed 
seemed  to  look  upon  the  conduct  of  the  commissioners  in  that 
respect  as  the  right  reverend  bench  might  be  supposed  to  view 
a  proposal  for  the  rejection  of  the  ten  commendments ;  but  he 
should  remind  the  noble  lord  that  the  commissioners  had  been 
authorised  to  examine  how  far  the  courts  of  common  law  might 
be  improved,  and  that  they  had  come  to  the  conclusion  that  a 
great  obstacle  to  that  improvement  was  the  want  of  equitable 
jurisdiction.  Their  having  made  a  report  in  accordance  with 
the  authority  with  which  they  were  invested,  constituted 
the  head  and  front  of  their  offending ;  and  he  could  not  help 
adding,  that  the  ol^ections  to  the  bill,  which  were  founded  on 
that  report,  seemed  to  him  to  be  based  on  an  entire  misappre- 
hension of  its  meaning ;  for  it  did  not  nronose  that  suits,  of 
whatever  character  they  might  be,  mignt  oe  brought  india- 
criminately  before  either  equitable  or  common-law  tribunals, 
but  tiiat  if,  incidentally,  a  question  of  law  arose  in  a  suit  in 
equity,  the  equity  courts  might  be  empowered  to  deal  with  it, 
and  vice  versa.  Any  amendments  in  the  bill  wl^ich  plight  be 
suggested  would,  he  need  hardly  say,  receive  his  most  careful 
consideration. 

In  reply  to  Lord  Chdmsfardj 

The  Lord  Chancdlor  gaid,  when  th0  memorinl  frpm  the 
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eqaitj  judges  Bhoirld  he  addressed  to  him  he  would  lay  it  be- 
fore me  House ;  and  when  their  lordships  had  had  an  oppor- 
tunity of  reading  the  objectiODS  on  one  side  and  the  other,  he 
•hottid  he  rea^y  to  refer  the  bill  to  a  select  eommittee. — Jurist. 
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(Conduiion,) 

I  now  come  to  the  jurisdiction  and  practice  of  the  Prize 
Court.  My  remarks  under  this  head  must  be  extremely  f^ene- 
ral.  Time  preyents  mj  entering  upon  it  at  all  in  detail.  I 
need  scarcely  s&y,  that  I  shall  not  profess  to  enter  upon  the 
principles  of  prize  law ;  to  discuss  such  a  subject  would  require 
more  time  than  I  hare  allotted  to  me  ibr  both  my  lectures.  I 
shall  merely  refer  to  the  jurisdiction  and  practice  of  the  Prize 
Coart  (for  the  present  happily  of  minor  importance),  with  the 
yiew  of  giving  you  a  general  notion  thereof,  that  being  neces- 
sary in  order  to  complete  the  subject  which  I  have  undertaken. 

The  rule  of  locality,  to  which  our  attention  has  been  so  much 
directed  in  reference  to  the  Instance  Court,  never  prevailed  in 
the  Prize  Court.  In  the  lan^oa^e  of  Dr.  Browne,  **  In  matters 
of  prize,  the  rule  which  the  civilians  so  much,  so  justly,  but  so 
unsuccessfully  laboured  to  establish  in  the  Instance  Court,  is 
universally  confessed  and  admitted.'' 

The  Prize  Court  exercises  its  functions  by  virtue  of  a  special 
commission  from  the  Crown,  issued  at  the  oommencement  of 
each  war. 

The  Crown  is,  as  it  hea  been  termed,  the  **  fountain  of 
prize.''  "  No  man  has  or  can  have  any  interest  in  it,"  said 
Lord  Stowell,  "but  what  he  takes  as  the  mere  gift  of  the 
Crown ;  beyond  the  extent  of  that  gift  he  has  nothing."  To 
whom,  then,  does  the  Crown  grant  prize  ?  It  is  not  everyone 
who  can  seize  enemies  property.  In  our  wars  prior  to  the  last, 
licenses  were  granted  to  privateers  to  seize  prizes.  The  officers 
of  the  navy  have  always  had  direct  power  from  the  Crown  to 
seise,  without  any  express  license.  In  the  last  war  no  licenses 
were  granted  to  privateers,*  the  power  to  seize  was,  therefore, 
limited  to  the  officers  of  the  navy. 

Captors,  even  when  Crown  officers,  have  only  a  right  to  seise 
subject  to  the  duty  of  bringing  to  adjudication ;  "  a  duty,"  as 
Lord  Stowell  remarked,  '*  enjoined  that  they  may  not  'make 
seizure,  without  bringing  the  ship  and  goods  seized  to  the  no- 
tice of  the  proper  tribunal,  in  order  to  preveot  the  right  of 
seizure  from  degenerating  into  piratical  rapine."f 

It  is  a  principle  of  prize  law,  both  in  this  and  other  civiltsed 
countries,  that  the  sovereign  power  can  direct  the  release  of 
shins  taken  as  prise,  before  final  a4Judication.  An  exercise 
of  tnis  power  occurred  in  the  late  treaty  between  France  and 
Austria— one  of  the  articles  of  which  was^  that  France  should 
give  up  all  Austrian  ships  not  condemned. 

In  matters  of  prize  the  Admiralty  has  exclusive  jurisdiction. 
The  Courts  of  Common  Law  cannot  interfere.  This  point  was 
expressly  decided  in  the  great  case  ofLindo  v.  Bodney,t  Lord 
Mansfield,  in  that  case,  gave  a  luminous  exposition  of  the 
jurisdiction  of  the  Prize  Court.  lie  said,  **  The  Prize  Court 
IS  peculiar  to  itself— it  is  no  more  like  to  the  Admiralty  (via. 
the  Instance  Court)  than  to  any  court  in  Westminster  Hall. 
The  Instance  Court  is  governed  by  the  Civil  Law,  the  laws  of 
Oleron,  and  the  customs  of  the  Admiralty,  modified  by  statute 
law.    The  Prize  Court  is  to  hear  and  determine  according  to 


^  On*  of  tl»  artlelM  of  the  late  Treaty  of  BvIb  WW,  Hut  priTstevriiig  ihoald 
M  aboltolied :  but  this,  of  ooarte,  onlr  appUee  as  between  tbe  oontraetloe  parties 
The  United  State!  of  AmerfmlMTovinued  to  b»b0«iid  by  it. 
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the  course  of  the  Admiralty,  and  the  law  of  nations.  The 
end  of  a  Prize  Court  is  to  suspend  the  property  till  condemna- 
tion ;  to  punish  every  sort  of  misbehavioiur  in  the  ca|>tors ;  to 
restore  instantly,  mZm  levcUiSt  if,  upon  the  most  summary 
examination,  there  does  not  appear  a  sufficient  (^ound;  to 
condemn  finally,  if  the  goods  roally  are  prise,  against  every- 
body, giving  everybody  a  fiur  opportunity  of  being  heard.  A 
captor  may  and  must  force  every  person  interested  to  defend  ^ 
and  every  person  interested  may  lorce  him  to  proceed  to  con- 
demn without  delay." 

The  Prizo  Court  tries  aU  captures  in  ports,  havens,  &o.»  as 
well  as  on  the  high  seas ;  and  so,  even,  as  to  prize  taken  on 
land,  if  it  be  the  result  of  a  fight  begun  on  the  water.  But, 
as  remarked  by  Lord  Mansfield,  in  the  ease*  which  I  have^ast 
referred  to,  '*  as  to  plunder  or  booty  in  a  mere  continental  land 
war,  without  the  presence  or  interveBtion  of  any  ahips  or  their 
crews,  it  never  hiM  been  important  enou^di  to  give  rise  to  any 
question  about  it  It  is  often  given  to  Uie  scudiers  upon  the 
spot,  or  wrongfully  taken  by  them  contrary  to  militacy  disci- 
pline. If  there  is  any  dispute,  it  is  •regulated  by  the  Com- 
mander-in-Chief. There  is  no  inatanee  in  hiatorr  or  law, 
ancient  or  modern,  of  any  quesUon  before  any  legal  judicature 
ever  having  existed  about  it  in  this  kinj^dom.  To  contend  that 
such  plunder  was  within  the  rule  and  jarisdiction  of  the  Prise 
Court,  might  be  opposed  by  the  subject  matter,  the  nature  of 
the  jurisdiction,  the  person  to  whom  it  is  given,  and  the  rules 
by  which  he  is  to  juage." 

By  the  Statute  of  Victoria,!  it  is  enacted,  s.  22,  as  follows — 
viz.  **  That  the  said  High  Court  of  Admiralty  shall  have  juris- 
diction to  decide  all  matters  and  questions  concerning  booty 
of  war,  or  the  distribution  thereof  which  it  shall  please  her 
Majesty,  her  heirs  and  successors,  by  the  advice  of  her  and 
their  Privy  Council,  to  refer  to  the  judgment  of  the  said  Court ; 
and  in  all  matters  so  referred,^  the  Court  shall  proceed  as .  in 
case  of  prize  of  war ;  and  the  judgment  of  the  Court  therein 
shall  be  binding  upon  all  parties  conoemed."^ 

The  Prize  Court  proceeds  aeoording  to  the  law  of  nations ; 
as  Lord  Stowell  remarked,  ||  *' what  foreigners  have  a  right  to 
demand  from  it,  is  the  administration  of  the  law  of  naiians, 
simply,  and  ezclusiyely  of  the  introduction  of  princifkles  bor- 
rowed from  our  ovra  municipal  jurisprudence,  to  which  it  is 
well  known  they  have  at  all  times  expressed  no  inconsider^ 
able  repugnance." 

One  of  the  principles  of  the  law  of  nations  is,  that  the 
question  of  prize  must  be  decided  by  the  Courts  of  the  country 
of  the  e^tor.  Thus,  supposing  in  the  late  war  between  France 
and  Austria  one  of  our  ships  had  been  seised,  either  for  carry- 
ing contraband  of  war,  or  for  any  other  reason  for  which  the 
property  of  neut<nils  is  liable  to  seizure,  the  Courts  of  France 
or  Austria,  as  the  oase  may  be,  would  have  had  to  decide  on 
the  important  and  delicate  questions  which  night  have  arisen 
out  of  such  a  seisure ;  henoe  the  great  importance  of  main- 
taining in  this  country,  in  time  of  war,  the  high  eharaoter 
which  our  Prize  Court  haa  attained,  through  the  eminence  and 
ability  of  its  judges,  seeing  the  great  inflnenoe  the  decisions  of 
the  Court  might  have  on  onr  relations  wttib  other  countries, 
especially  neutrals. 

On  one  occasion  Lord  Stowell  is  reported  to  hay<e  said — 
**  The  seat  of  judicial  authority  is  locally  here  in  the  belligerent 
country,  according  to  known  law  and  practice  of  na^ons ;  but 
the  law  itself  has  no  locality.  It  is  the  duty  of  the  person  who 
sits  here  to  determine  this  question  exaoUy  as  he  would  deter- 
mine the  same  question  if  sitting  at  Stockholm :  to  assert  no 


•  Undo  r.  IMhuy,  2  Dong.  Rep.  SIS.  f  3  A  4  Tiet.  o.  Sft. 

X  Tbe  regtetrar  stated  to  me  after  the  lecture,  that  no  orders  in  Ootindl  bave  as 
jet  been  made  vodBT  thk  eeetloa.  He  also  mentioned  tdlne  the  eaae  of  a  idnue 
dnring  the  Kuaalan  ifar  of  a  Teaeel  la  oowrae  of  building  in  this  oonntry  for  Rwnia  ; 
It  was  ocmdemnM  as  prise— not  by  tbe  Admiralty,  it  bsing  mixed  on  Zon^'-b'at  \fg 
an  inqnlslikm  fl>om  tiie  Grown. 

\Th€  FeootiTjft  6  Bt>b.  Hep.  Sll 
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preteB0ioD9  on  the  part  of  Great  Britain  which  he  woald  not 
allow  to  Sweden  In  the  same  circa mBtanees,  and  impose  no 
daUes  on  Sweden,  as  a  neutral  country,  which  he  would  not 
admit  to  belong  to  Great  Britain  in  the  same  character. 

The  Prise  Court,  in  administering  what  has  been  termed 
the  law  of  nations,  is  frequeotly  controlled  or  guided  by  the 
Ofdera  in  Coanoil,  proclamations,  &c.,  of  the  sovereign.  Lord 
Stowell  remarked  *—**  It  is  strictly  true  that,  by  the  constitu- 
tion of  this  country,  the  king  in  council  possesses  legislative 
rights  over  the  Prize  Court  of  Admiralty,  and  has  power  to 
issue  orders  and  instructions,  which  it  is  bound  to  obey  and 
enforce ;  and  they  constitute  the  written  law  of  this  Court. 
These  two  propositions — that  such  Court  is  bound  to  adminis- 
ter the  law  of  nations,  and  that  it  is  bound  to  enforce  the  king's 
Orders  in  Council — are  not  at  all  inconsistent  with  each  other, 
becaose  these  orders  and  constitutions  are  presumed  to  conform 
themaelves,  under  the  given  circumstances,  to  the  principles  of 
lis  unwritten  law.  They  are  either  directory  applications  of 
those  principles  to  the  cases  indicated  in  them — cases  which, 
with  all  the  facts  and  cireumstances  belonging  to  them,  and 
which  constitute  their  legal  character,  could  be  but  imperfect- 
ly known  to  the  Court  itself-— or  they  are  positive  regulations, 
consistent  with  those  principles,  applying  to  matters  which 
reouire  more  exact  and  defioite  rules  than  those  general  prin- 
ciples  are  capable  of  furnishing.  The  constitution  of  the  Prize 
Court*  relatively  to  the  legislative  power  of  the  king  in  coun- 
cil, is  analogous  to  that  of  the  Courts  of  Common  Law  relatively 
to  that  of  the  Parliament  of  this  kingdom.  These  Courts  have 
their  unwritten  law,  the  approved  principles  of  natural  reason 
luid  justice ;  they  have  likewise  tne  written  or  statute  law  in 
Acts  of  Parliament,  which  are  directory  applications  of  the 
aame  principles  to  particular  subjects,  or  positive  regulations 
consistent  with  them,  upon  matters  whicn  would  remain  too 
mooh  at  large,  if  they  were  left  to  the  imperfect  information 
which  the  Court  could  extract  from  mere  general  speculations." 

Saoh  are  the  leading  ootliaei  of  the  jurisdiction  of  the  Pme 
Coari. 

The  following  is  a  short  outline  of  ita  mode  of  procedure,  as 
set  forth  in  a  letter  from  Lord  Stowell  and  Sir  John  Nicholl 
to  Mr.  Jay,  the  Amerioaii  ambassador,  in  1794  aQd  it  is  be- 
lieved thftt  the  practice  i«  still  s«batfl#tiall;r  the  same  as  there 
deeevibed.  [The  lectnrer,  instead  of  reading  this  extract,  re- 
imed  bts  hearers  to  "  Story  on  the  Practice  of  Prize  Courts," 
by  Dr.  Pratt  (a  book  easily. to  be  pr^ieoved  at  a  low  price), 
which  contains  not  only  the  letter  referred  to,  but  also  a  great 
deal  more  of  valuable  and  instructive  InCorraation.  This  book 
was  reoommonded  to  the  attentive  conaideratiofi  of  the  student.] 

I  ooght  here  to  nentioD,  what  ae  doubt  most  of  you  are 
familiar  with-- vii.  that  the  appeal  firom  tfaa  Admiralty  Conri, 
both  the  Inatanee  and  Priie  dearth  is  to  the  Ptiyy  Connoil ;  the 
same  applies  to  the  Viee-Admiffalty  Conrta  in  oar  ooloniea, 
liom  whieh  there  need  to  be  an  appeal  to  ilie  Court  ef  Admiiw 
alty  here. 

Before  concluding,  I  wiah  to  make  a  few  general  observar 
tians  and  snggestioas. 

Mr.  Pritohard.  in  his  introduction  to  the  Admiralty  digest, 
deeeribed  the  branch  of  law  which  we  have  been  considering 
"aa  hip^ly  interesting,  from  its  great  importance  to  the  eom> 
BMieial  interests  of  Great  Beitain,  and  from  the  simplicitif  and 
parity  of  its  principlea,  as  contradistinguished  from  the  intri- 
cate ramifactions  of  the  municipal  law,  consequent  upon  an 
artificial  and  hi^ly  refined  etate  of  society. 

A  comparison  of  the  procedure  of  the  Court  with  that  of  our 
anperior  eourta  of  law  and  equity,  will,  I  think,  suggest  the 
reflection  whether  this  Court  might  not  usefully  have  extended 
to  it  concurrent  jurisdiction,  with  our  courts  of  law  and  equity, 
in  all  maritime  matters.  The  prejudice  against  the  civil  law, 
which  first  occasioned  the  passing  of  the  restraining  statutes, 
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has  no  longer  any  place  with  us.  The  probate  and  divorce  jur- 
isdiction is  now  administered  by  our  municipal  judges,  and  the 
procedure  of  i^ose  Courts,  as  well  as  that  of  the  Admiralty 
Court,  is  now  assimilated,  as  near  as  may  be,  to  the  practice 
of  our  other  Courts ;  but  the  expedition  with  which  the  ship 
can  be  arrested,  the  completenees  with  which  justice  may  be 
done  upon  the  whole  case  witiiout  the  expense  of  Chancery, 
and  a  rdative  superiority  in  the  mode  of  taking  evidence,  we 
advantages  which  would,  I  think,  bring  suitors  to  the  Admii^ 
alty  Court,  if  they  were  allowed  a  free  choice  of  courts. 

On  this  point  I  will  read  to  you  the  language  in  which  Sir 
Leoline  Jenkins  summed  up  his  celebrated  argument  before 
the  House  of  Lords  on  the  Admiralty  jurisdiction,  in  the  reign 
of  Charles  II.:~"I  hope,  m;^  Lords,  to  conclude  with  some- 
thing  that  will  give  all  parties  content,  and  must  be  under^ 
stood  to  be  a  convenience :  it  is,  that  we  of  the  Admiralty  are 
content  that  suitors  may  have  their  opium  of  the  court  they 
would  sue  in.  If  mariners  will  go  for  their  wages,  owners  for 
their  freight,  merchants  for  their  damages,  material  men  for 
their  money,  to  the  common  law,  we  shall  not  in  the  least  re- 
gret it;  but  if  they  choose  rather  to  come  to  the  Admiralty  (as 
certainly  they  will  not,  unless  they  find  the  dispatch  quicker, 
the  proceedings  less  charfl»able,  and  the^  method  of  judgment 
and  execution  more  suitable  to  their  business),  we  desire  leave 
to  receive  them,  and  do  them  justice  without  the  danger  of  a 
penal  statute,  and  without  the  mteruption  of  prohibitions  when 
once  we  are  possessed  of  the  caase.    And  this  is  all  we  desire." 

I  can  only  echo  the  quaint  language  of  the  old  Admiralty 
judge,  as  clearly  expressing  what,  it  seems  to  me,  will  alone 
meet  the  neceasity  of  the  case  at  the  present  time. 

In  America,  where  Admiral^  law  is  administered  by  the 
same  judge,  and  in  tiie  same  courta,  as  common  law  and  equity, 
the  judges  have  straggled,  and  aaeoeasfnlly,  to  maiAtain  and 
uphold  the  Admiral  jurisdiction,  and  the  c(maeq«enoe  is 
that,  in  that  oonnti^,  the  Admiralty  has  ooncnrtcnt  jarisdio- 
tion  with  the  other  courts  in  ail  or  moat  ciril  maritime  matters. 
In  America  the  Admiralty  procesa  mi  remis  only  applied  where 
there  is  a  lien,  either  by  the  maritinse  or  atalnte  law  or  by 
contract ;  where  there  is  no  sach  lien  the  only  remedy  available 
is  in  personam,  fmd  this  eeema  tp  me  the  trne  principle,  and 
one  which  should  be  borne  cleariy  in  miftd  in  any  exteneioc 
of  the  Admiralty  juriedictioa  with  ua.  Ilitherto  it  has  Qot,  I 
think,  been  properly  attended  to.  Thus  by  the  statute  of 
Yictoria,  a  foreign  ship  is  made  subject  to  proceedio^  in  Ad- 
miralty for  necessaries,  and  thereupon  it  has  been  held  that 
the  proceeding  in  fvifi  applies,  that  bein^  one  (a4thQttgh,  aa  we 
have  seen,  not  the  only)  mode  of  Adaftiralty  procedure.  No 
doubt  this  was  what  the  Act  of  Pariiament  intended,  but  it 
would  have  been  far  better,  I  sobmit,  to  hmfo  created  an  ex- 
press lien  by  the  statute.  One  of  the  inconveniences  of  not 
having  done  this  is,  that  if  a  qncation  shoald  arise  as  to  neces- 
saries to  a  foreign  ship  in  any  other  court  but  the  Admiralty, 
it  would  be  there  held  that  thare  is  no  lien,  and  thus  the  two 
tribunals  would  be  administering  what  is  practically  different 
law.  Another  inconvenience  of  there  being  no  lien  created  is 
pointed  out  by  Dr.  Lushington,  in  the  case  I  referred  to  when 
upon  the  subject  of  "  necessaries."  Bnt  so  it  is  in  most  of 
our  legislation,  we  don't  like  to  go  straight  at  the  ooint ;  now, 
although  I  advocate  the  extension  of  the  Admiraltjr  jurisdic- 
tion, I  do  not  enter  upon  the  question  of  the  extension  of  the 
lien  on  the  ship,  or  the  proceeding  in  rem^  which  is  the  neces- 
sary and  proper  accompaniment  of  the  lien.  Pot  the  extension 
of  thejnnsdiction  on  its  proper  ground— via.  the  free  choice 
of  the  suitoi^— and  it  will,  I  think,  be  carried ;  but  if  we  mix 
op  with  it  the  question  of  lien,  we  at  onoe  open  up  different 
eonsiderations,  on  which  there  is  a  good  deal  to  be  said  on  botii 
sides.  Time  will  not  permit  me,  and  if  it  would,  this  is  hardly 
the  place,  to  enter  upon  that  question.  All  that  I  now  contend 
for  IS,  that  the  Admiralty  jurisdiction  should  be  extended  in 
the  way  I  have  suggested,  providing,  at  the  same  time,  as  is 
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th»  law  ia  America,  that  the  remedy  in  rem  should,  as  to  any 
cases  not  bow  cojpiisable  by  the  Admiralty,  only  apply  where 
there  is  a  legal  lien ;  in  other  cases  letting  there  be  a  remedy 
in  personam  only. 

In  the  Admiralty  Coarts  in  our  North  American  colonies, 
the  Admiralty  jurisdiction  remains  on  its  ancient  footing.  The 
reason  giren  by  Dr.  Lushington  is,*  **  that  after  the  revolution 
of  1540  broke  out ;  there  was  a  great  jealousy  against  the 
Ecclesiastical  Courts,  and  this  was  extended  to  the  Court  of 
Admiralty ;  and  so  in  Lord  Holfs  time  its  jurisdiction  was  cur- 
tailed, whereas  in  our  North  American  colonies  there  were  no 
'    Ecclesiastical  Courts  to  excite  any  such  jealousy.'' 

The  Scotch  Courts  are  enabled  to  act  in  rem,f  by  yirtue  of 
their  ordinary  powers  of  arrest,  without  the  aid  oif  the  maritime 
law.  Until  within  modern  times  there  was,  however,  a  special 
Admiralty  jurisdiction  in  Scotland  (as  there  is  still  in  Ireland 
and  also  m  the  colonies — in  the  latter,  under  the  title  of  Vice- 
Admiralty  Courts),  but  now  it  is  vested  in  the  Court  of  Session, 
which,.  AS  you  no  doubt  know,  is  a  Court  administering  both 
law  and  equity^  as  is  usually,  if  not  universally,  the  case  with 
the  Courts  of  all  countriee,  whose  Jurisprudence,  as  in  Scotland, 
IS  founded  on  the  Roman  civil  law. 

In  this  country,  the  public  mind  is  (juite  disposed  to  give  a 
fair  trial  to  any  mode  or  procedure,  which  aims  at  greater  sim- 
»    plicitj  than  that  which  prevails  ib  our  courts  of  law  and  equity. 

It  IS  scarcely  necessary  for  me  to  refer  yon  to  what  I  hrxve 
already  said,  as  to  the  advantages  of  proceeding  in  the  Admi- 
ralty, instead  of  at  couimon  law,  in  collision  causes.  Over 
charter-parties  there  seems  no  valid  reason  why  the  Ad- 
miralty Court  should  not  have  cognisance ;  and  there  is  the 
rsason  in  favourof  it,  thattheAdmiraltyolearly  bad  jurisdiction 
in  such  oases  long  bsffore  the  passing  of  tiie  Restraining  Statutes. 
At  the  time  when  efforts  were  made  at  an  arrangement  between 
the  Common  Law  and  Admiralty  Courts  in  the  reigns  of  James 
I.  and  Ohariee  I.,  it  was  conceded  that  the  Admiralty  should 
havejnrisdietion  in  cases  of  ebarteivparties.  So,  in  suits  for 
wages,  why  not  abolish  the  distinction,  which  precludes  suite 
ia  this  court  where  there  are  special  contracts  ?  Such  aboli- 
tion was,  /  believe,  recommended  in  the  report  of  the  select 
committee,  to  which  I  shall  presentij  advert.  Why  has  the 
Court  of  Chancery  had  oonfemd  on  it  by  the  Merchant  Ship- 
ping Aet,  e.  504,  sole  iurisdlctiosv  where  there  are  several 
daims  ob  the  ship  for  damage  and  the  value  of  the  ship  is  in- 
suficient  to  pay  them  all,  to  apportion  the  value  amongst  the 
several  claimants,  when  it  mignt,  I  submit,  have  been  as  well 
if  not  better  exercised  by  the  Court  of  Admiralty,  which  has 
generally  to  ndjudicate  on  the  very  claims  which  necessitate 
the  interferenoe  of  the  Court  of  Chancery?  | .  Why  in  such  case 
could  not  the  Court  of  Admiralty  have  power  to  complete  jus- 
tice, without  going  to  a  second,  and  that  a  very  expensiveeourt? 

Then,  again,  in  marine  insurance  cases,  where  there  are 
several  underwriters,  a  separate  action  at  common  law  can  be 
broosht  against  each.  It  is  true  that  these  actions  may  be 
eoneolidated,  bat  not  until  the  exuensee  of  the  initiatory  steps 
in  each  action  have  been  incurrea ;  whereas,  in  the  Admiralty 
one  suit  would  determine  the  whole  matter. || 

*  The  KojfiU  jArch,  30  Law  T.  199. 

t  Sm  m  Interesting  amo,  Narmcr  t.  Belly  7  B.  F.  Moo.  268.  In  irbleh  tbe  dis- 
tinction betwveo  tlM  Afllninlty  piroeeM  in  rem^  and  Ibe  power  of  the  Scotch  Oonrta 
to  armt,  and  of  the  Uiqrov'e  OutarC  la  London  to  attach,  waa  fully  oooeidMiBd. 

X  See  the  ceae  of  Ogw  ▼.  DoKfrtj/  (37  L.  J.,  Oh.,  |i.  600).  It  la  a  etrOdng  Uinstra- 
tlon  of  the  mtechler  I  hare  pointed  ont  la  transferring  to  Chancery  the  Jurisdiction 
in  aaeh  cams.  It  waa  held  In  that  case  that  an  Anerlcan  thip  eonid  not  avail 
1  tseir,  either  againat  another  AvMrlean  ship  ot  a  BritSafa  one  (ibr  it  was  not  elear 
what  the  character  of  tho  other  ship  waa),  of  the  limitation  of  the  owner'a  liability 
Cm*  damage :  and  that  notwithstanding  a  suggestion  that  the  law  of  America  was 
the  same  as  ours  on  this  point.  I  do  not  thtek  the  Oonrt  of  Admiralty  (which  la 
Ml  international  eoort>wonldhaTa  decided  aolibenj:^.  &  (Z,4J^  A.  J.367;2]>e 
O.  m  J<  614« 

I  See  3  Black.  74,  aa  to  the  *<Oonri  of  Policies  of  Aasurance,**  created  by  at.  48 
Silz.  e.  12.  The  remarilcs  there  made  seem  to  be  confirmatory  of  the  views  I  have 
hare  nrged.  See  the  caae  of  Us  Lovio  v.  Bad,  before  referred  to,  in  which  Jndga 
Slory  held,  thft  apulioy  of  marine  inanranoe  waa  cogniaable  in  the  Adniiraltv  of 
America. 


In  this  court  the  proceedinj^  are  not  cramped,  by  limiting 
the  matter  to  be  tried  to  certain  defined  issues  between  plaintis 
and  defendant ;  but  the  Court  can  not  only  tn^  JTsputed  ques- 
tions, whether  of  law  or  fact,  but  can  also,  m  the  same  suit, 
administer  equity,  as  between  the  parties  to  it,  without  sending 
them  to  another  court.  This  is  what  it  does  in  salvage  cases^ 
where  in  the  first  instance,  the  Court  determines  how  much 
salvage  is  to  be  paid,  and  then,  in  the  same  suit,  apportions 
the  amount  amongst  the  salvors,  if  more  than  one,  according 
to  their  respective  degrees  of  merit. 

There  is  a  case  reported  in  the  14th  Jurisiy  where  bottomrr 
creditors  seized  the  cargo  under  the  Admiralty  process ;  ana,, 
there  not  being  enough,  otherwise,  to  satisfy  the  bondfe,  the 
cargo  was  applied  to  that  purpose,  and  the  owners  of  the  car^, 
in  order  to  recover  the  value  of  it  from  the  owners  of  the  ship 
had  to  brine  actions  at  law;  whereas,  if  the  Admiralty haa 
the  enlarged  jurisdiction  I  have  suggested,  it  coul^,  in  one  suit, 
have  adjudicated  on  the  rights  of  all  parties  arising  out  of  the 
bottomry  transaction. 

At  present  the  Admiralty  Court  has  no  power  of  enforcing 
its  decrees,  where  the  ship  or  its  proceeds  are  not  arresteo, 
except  by  attachment.  If  the  jurisdiction  is  extended,  the 
Court  ought,  I  submit,  to  have  the  same  powers  of  issuing 
execution  directly,  against  goods  and  lands,  as  are  now  pos^  - 
sessed  by  the  courts  of  law  and  equity ;  it  is  only  within  the  • 
last  few  years  that  such  powera  have  been  conferred  on  the 
Court  of  Chancery,  \ 

In  the  report  of  the  select  committee  of  the  House  of  Com-  | 
mens  on  the  Admiralty  Courts,  in  1833,  and  the  evidence  taken  j 
thereunder,  great  fears  were  expressed  as  to  the  effect  of  throw-  ' 
ing  open  the  Ecclesiastical  and  Admiralty  Courts,  as-  tending 
to  discourage  the  special  study  of  the  civil  law  in  this  country. 
The  great  importance  of  having  a  Judge,  and  a  body  of  prac- 
titioners, skilled  in  civil  and  international  jurisprudence,  was 
urged,  and  properly  so.  What  would  have  been  the  position 
of  this  country  durins  the  early  part  of  the  present  eeotury, 
if  it  had  not  had  a  jud^  like  Lord  Stowell  to  administer  the 
numerous,  important,  intricate,  and  delicate  qneetioDs  of  in- 
ternational law  which  then  arose— questions  which,  between 
us  and  neutrals  especially,  might  have  influenced  decisions  of 
war  or  peace  ?  So,  again,  as  was  properly  urged  in  Um  report 
it  is  of  great  imnorfcance  that  we  should  have  some  Judne 
skilled  in  the  civil  law  to  sit  in  the  Plrivy  Council,  on  the  de- 
cision of  appeals  from  our  colonies,  in  some  of  which  the  civil 
law,  or  some  modification  thereof,  prevails. 

Wo  must,  if  possible,  keep  a  sufficient  amount  of  Admiralty 
business  together,  to  occupy  a  competent  Judge,  and  to  attract 
a  proper  class  of  practitioners,  both  as  advocates  and  proctors. 
In  this  vray  the  danger  referred  to  in  the  report  may  be  beet 
avoided,  and  it  aSbrds  another,  and  a  etroBg  argoment  fi>r  ex- 
tending the  Admiralty  jurisdiotioB. 

I  have  taken  notes  of  some  eaoeo  in  the  reports,  bearing  upon 
the  duties  of  proctors  in  this  court,  which  I  thought  might  not 
be  without  use  on  an  occaaien  like  the  present. 

The  first  I  have  is  of  a  case  as  to  the  preparation  of  affidavits ; 
the  note  of  it  is  as  follows! — ^*'It  is  contrary  to  the  duty  of 
persons  preparing  affidavits  in  salvage  cases,  dtc.,  to  make  out 
the  statements  to  which  the  witnesses  are  to  svrear,  in  language 
contrary  to  the  natural  tone  in  which  the  parties  would  unae* 
sisted,  express  themselves.  They  should  consist  of  a  plain 
statement  of  the  facts  and  circumstances,  as  the  witnessee 
themselves  state  them,  and  as  they  would  state  them  if  examined 
in  court.  The  Court  wishes  always  to  have  the  statements  of 
such  witnesses  in  their  own  language." —  2%e  Ibwne,  8  Jur.  222. 

The  note  of  another  case  is  as  fi>llow8 : — **  Proctors  are  to 
take  all  practicable  care  to  be  assured,  as  far  as  circumstances 
will  permit,  that  they  are  duly  authorised  to  appear  for  the 
individuals  on  whose  behalf  they  profess  to  acf — The  Htddee, 
1  Notes  of  cases,  597, 

In  another  case  (one  as  to  mariner'fl  wages,  where  the 
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claimants  were  illiterate),  Lord  Stowell  remarked  that,  **  the 
proctor  has  in  these  cases  something  of  a  public,  as  well  as  a 
prifate  duty  thrown  upon  him,  something  that  in  such  cases 
he  owes  to  a  fair  administration  of  justice,  as  well  as  to  the 
priTate  interest  of  his  employers.  The  interests  propounded 
for  them  on^ht,  in  the  proctor's  own  apprehension,  to  be  just, 
or  at  least  fairly  disputable ;  and  when  such  interests  are  pro- 
pounded, they  are  not  to  be  pursued  per  fas  ei  nefaa"  In  the 
same  case  he  said,  *'  I  adhere  to  the  opinion  that  I  hare  ex- 
pressed, that  where  an  intercourse  for  such  a  purpose  as  the 
definite  settlement  of  a  olum  is  to  take  place,  it  is  most 
effectually  conducted  by  the  proct-ors  themselves,  and  not  by 
their  clerks ;  they  have  both  a  personal  and  legal  weight,  and 
an  aatbority  that  can  better  support  them  against  overweening 
pretensions,  and  there  is  a  direct  responsibility  belonging  to 
tfiem,  highly  proper  to  intervene  in  any  point  so  extremely 
important  as  the  proposed  final  adjustment  of  a  cause."  Fur- 
ther on  he  remarked,  *'  That  not  only  is  a  practitioner  bound 
not  to  stifle  evidence,  or  to  instruct  witnesses,  when  examined, 
not  to  commit  themselves,  or  in  other  words,  not  to  tell  the 
whole  troth ;  bnt»  moreover,  that  where  a  meeting  is  held  for 
amicable  arrangement,  and  the  parties  are  personal Iv  produced 
for  the  purpose  of  fair  agreement,  and  to  prevent  litigation,  it 
is  contrary  to  the  purpose  of  such  a  meeting,  to  resist  fair  dis- 
closures of  all  facts  leading  to  a  just  conclufiion,  or  to  suppress 
facts  without  a  knowledge  of  which  real  justice  is  unattainable ; 
for  men  ought  not  to  come  to  such  a  meeting  as  to  a  catching 
bargain,  but  in  the  full  spirit  of  equitable  adjustment."  The 
Ikredenck,  1  Hagg.  211,  220,  &o.,  in  which  case  Lord  Stowell 
ordered  the  proctor  to  pay  all  the  costs. 

There  ore  other  cases,  but  I  forbear  to  trouble  you  with 
them. 

I  take  the  liberty  of  suggesting  to  the  Inoorporated  Law 
Somety  thai  they  should  watch  over,  and  endeavour  io  promote 
an  proper  amenuments  in  our  Admiralty  Law ;  and  toe  same 
Committee,  if  there  be  one,  whieh  attends  to  probate  and 
divorce  law,  might  take  this  also  under  its  cognisance.  I  wonld 
also  suggest  the  extension  of  the  examination  of  articled  clerks 
to  include  both  Probate,  Divorce,  and  Admiralty  law  and 
practice ;  an  extension  which  might  be  easily  carried  out  now 
that  the  examination  is  extended  to  two  davs ;  although,  of 
course,  it  would  require  some  notice  to  enable  articled  clerks 
to  prepare  for  examination  on  these  subjects. 

For  the  student  who  desires  to  pursue  this  subject  further,  I 
would  mention  that  the  most  useful  works  which  X  have  found 
are  Mr.  Pritohard's  "  Admiralty  Digest ;"  Mr.  £dward»'s  work 
on  the  **  Admiralty  Jnrisdiotion ;"  Dr.  Browne's  "  Treatise  on 
the  Civil  and  Admiralty  Law,"  (2nd  edit  1802).  I  particularly 
reoommend  Dr^  Browne's  work  fw  perusal.  Then  there  is 
'*  Abbott  on  Shipping,"  and  the  serier  of  "  Reports  of  Admi- 
ralty  Decisions,"  oommeneing  with  thoee  of  Christopher 
Romnsen,  in  whieh  Lord  Stowell-s  decisions  oomroenee.  I 
might  also  mention  the  Admiralty  cases  in  the  Jurist^  which 
appear  to  me  parttonlarly  well  reported.  There  are  also  several 
American  works  on  Admiralty  Law  which  claim  att6nt|on.  A 
list  of  them  wiH  be  found  in  a'  catalogue  of  American  law 
books,  which  may  be  obtained  on  application  at  Trllbner's,  in 
Paternoster-row.  Judge  Story's  Judgments  on  Admiralty 
Law  are  well  worthy  of  attentive  perusal. 

Here»  gentlemen,  we  part  company.  I  trust  I  have  not 
wearied  you.  The  subject  was  an  interesting  one.  Compres- 
sion was  difficult.  The  result  you  have  before  you.  If  I  have 
given  you  a  taste  for  a  science,  with  which  are  interwoven 
sneh  names  as  Stowell,  Tenderten,  Story,  Loshington,  and 
othera  almost  equally  eminent,  I  shall  not  regret  my  attempt 
to  bring  this  subject  before  you.  It  can  be  hardly  necessary 
for  me  to  remind  you  that  the  masterly  judgments  of  Lord 
Stowell  are  among  the  classics  of  the  language,  and,  as  has 
been  well  remarked  by  an  American  writer,  will  command 
and  reeeive  nnivertal  admirAtion  and  respect,  "  so  long  as  the 


nations  judging  and  recording  in  the  English  tongue  shall 
maintain  any  supremacy  in  the  maritime  relations  of  the 
globe." 


DIVISION     COU  RTS. 


OFFICERS  AND  SUITORS 


G0BRB8P0NDXN0B. 


To  the  Editors  of  the  Law  Journal. 

Gentmexan, — Approving  of  your  frequent  recommendations 
to  the  Clerks  of  Division  Courts,  to  form  themselves  into 
County  conventions  for  mutual  aid,  I  have  joined  with  one  or 
two  others,  in  an  effort  to  accomplish  that  object  in  this 
County ;  but  I  am  sorry  to  say,  we  have  failed. 

The  following  statement,  showing  the  operations  of  the  91st 
clause,  in  this  Court,  was  prepared  with  the  view  of  havine  it 
embodied  with  similar  statements  from  the  Clerks  of  the  other 
Divisions ;  but  as  no  such  general  statement  for  the  County  is 
likely  to  appear,  you  may,  perhaps,  think  an  isolated  instance, 
which  corroborates  the  evidence  hitherto  furnished  by  your 
journal  in  favor  of  that  part  of  the  law  which  has  been  so 
fiercely  assailed  (I  really  think  without  due  consideration}, 
worthy  of  a  place  in  your  columns.   If  so  it  is  at  your  service. 

I  beg,  however,  to  make  one  remark,  which  I  believe  has 
been  made  by  others  before  me,  it  is  this: — ^The  amount  set 
down  in  the  statement  as  having  been  **  realised,"  firom  judg- 
ment summonses,  is  not  to  be  t^cen  as  representing  the  entire 
efficiencv  of  that  mode  of  procedure.  Many  debtors  have  un- 
doubtedly, paid  in  anticipation  of  a  summons ;  and  besides 
most, — perhaps,  nearly  all,  of  the  cases  '*  withdrawn,  or  not 
presented,"  and  those  in  which  "orders  for  commitments^ 
were  made,  some  not  carried  into  effect,  were,  in  all  probability 
arranged  to  the  satisfaction  of  the  plainti^.  Were  the  facts 
in  connection  with  all  these  cases  in  my  possession,  it  is  very 
probable  I  should  be  able  to  report  60  or  70  per  cent,  as  re-^ 
alized  or  secured,  instead  of  24. 

The  following  is  the  statement  to  which  I  allude.  It  covers 
twelve  months  ending  the  31st  December,  1868. 

8B0DMD  DIYlStON  OOURT,  CX>UNTT  OF  OXFORD. 

Total  number  of  suits  entered 815 

Of  these,  judgment  summonses 68 

Proportion  of  the  latter  to  the  former 8*84 

No.  of  actions  vitbdrawn  or  not  presented 21 

No.  dismissed 28 

No.  of  orders  for  commitment 9 

No.  actually  committed  to  prison 0 

Total  amount  sued  for $28,768  81 

Of  this,  sought  to  be  reoorered  by  jndg'U  sum's.      1,877  00 

Proportion  of  the  latter  to  the  former < 7  90 

Amount  realised » 448  86 

Per  oentoge  reaUsed •...  23  91 


Drumbo,  May  2nd,  1860. 


W.  H.  Landoit, 

Cleric  2nd  D.  C, 
C.  of  Oxford. 


[We  regret  the  apparent  apathy  of  Division  Court  Clerks 
towards  their  own  interests,  manifested  in  a  neglect  to  form 
County  Conventions,  but  shall  nevertheless  be  at  all  times 
glad  to  hear  from  such  of  the  Clerks  as  are  alive  to  their  inte- 
rests  as  members  of  a  large  body  of  intelligent  and  (in  their 
several  localities)  Influential  men.  Among  the  latter  we  are 
glad  to  record  the  name  of  our  worthy  correspondent,  W.  H. 
Landon. — Eds.  L.  J.] 
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DIVISION  OOUET  CURIOSITIES. 


The  Judge  of  a  County  Coort  more  than  one  hundred  milea 
from  Toronto,  when  on  his  circuit  in  an  outer  diTision,  was 
called  upon  one  morning  preTions  to  going  into  court  bj  a  very 
tidy  looking  daughter  of  the  Emerald  Isle.  Her  salutation  on 
entering  "  the  presenoe/'  was,  '*  And  sure  you  don't  know  me.— 
Judge,  Tour  face  seems  familiar,  but  I  cannotsay  that  I  recollect 
you. — Sure,  do  yon  not  know  Biddy  ? — Oh  I  yes  I  recollect  now ; 
you  once  lived  in  my  family  as  cook.  Well  Biddy  how  are 
getting  on  ? — Oh  I  bad  luck — a  drunken  husband  and  fire 
diilder. — ^I  am  sorry  to  hear  it ;  what  can  I  do  for  you.'' 

**  I  have  a  cause  in  Court  to  dn^,  and  I  wanst  to  give  ye 
an  insight  in'til  it  Stop  Biddy  I  cannot  listen  to  you  here^ 
but  when  your  cause  comes  to  trial  you  may  depend  upon  it  I 
will  do  you  all  the  justice  in  my  power. 

In  due  course  the  cause  No.  92,  Bridget  8. ▼.  Patrick 

Q.  I  was  called  on,  and  the  parties  walked  up  to  the  bar. 
P^t  gives  the  Judge  a  knowing  wink  and  turning  to  the  plain- 
tlir  asks,  Where's  the  mldrme ;  has  he  given  ye  a  poor  of  alter- 
ney  to  plade  for  him. — Paddy.  Troth  and  its  my  own  cause, 
and  its  able  I  am  to  be  my  own  attorney  forenenst  you.  Defend- 
anU  I  axes  for  a  nonshute  your  Reverence ;  the  ould  one  is  alive 
yet,  if  he  is  not  dead  drunk.  Here  was  a  poser,  but  the  judge 
desireus  of  hearing  what  Biddy's  chances  for  a  judgment  were 
desired  her  to  call  her  witness. 

Ah  I  sure  whats  the  use  of  a  witness  ?  the  ould  sinner  knows 
that  I  taiched  his  childer  for  a  year  at  my  school  and  never 
saw  the  colour  of  his  money,  w  ill  vee's  deny  thai  t — PaL  I 
would  scorn  to  do  the  likes ;  but  here  s  my  off-icuri.  Did  I  not 
furnish  Meed  with  seed  praties  last  spring  and  helpyeu  to  plant 
them  when  the  oidd  man  was  off  on  the  spree. — Biddy,  did  I 
ever  deny  it?  but  yees  mind  when  I  balanced  that  same  by 
tinding  your  Misses  in  child-bed  and  nursing  the  babe  when 
she  hadUnt  a  drop  of  suck  for  it  By  the  same  token  the 
child  is  a  dacenter  boy  than  his  fkther,  and  hy  my  teaching, 
more  of  a  ginfcleman.— i^.  It  is  true  for  you  Biddy,  but  did 
I  not  take  yee»  in  my  own  sleigh  to  have  yeet  inspected  ^ryees 
eharader  for  taiching  T  and,  did  I  not  go  afterwards  wid  yees 
to  get  the  government  money  on  a  Jalse  ceriificaUJ — ^No  you 
old  decaver  the  certificate  was  signed  by  honester  men  nor 
you.  But  did  you  not  stop  at  every  tavern  on  the  road  to  give 
your  horse  vsaier^  and  yourself  whUkey^  and  did  yees  not  Uaxie 
me  to  pay  the  expenses  of  the  journey  t  Did  ye  not  stop  both 
nights  at  my  Uncles  where  yees  drank  more  hot  punch  than 
water  by  the  ould  horse  T  Oh  I  it  was  a  mightjr  had  cauld  yon 
had  that  night,  and  much  troubled  yees  was  with  t^e  wind  in 
your  siomach :  and  sure  the  poor  ould  horse  never  saw  ^e 
sight  of  oats  before,  and  did  not  know  the  use  of  tfaem  till  my 
uncle  showed  him  how  to  ate  them. — ^Pat  admitted  the  whiskey 
and  hospitable  treatment^  but  denied  the  oa<«,  it  was  only  shorts 
and  short  allowance  of  that  same.  The  laughter  became  so  loud 
in  the  Court  that  the  judge  was  compelled^  to  bring  the  plead- 
ings to  an  end.  Pat  you  will  have  to  pay  this  demand. — Biddy, 
Thank  your  Honor's  self.  There  ye  ould  sinner  I  did  I  not  say 
that  he  would  put  in  till  ve  ?  Pat  left  the  room  a  sadder  if 
not  a  wiser  man,  and  Biddy  retired  in  triumph. 

It  is  necessary  to  add  that  the  Judge  paid  the  debt  and 
oosts  to  the  Clerk  with  ii\|ttBottoas  not  to  tell  Biddy  out  of 
whose  pocket  the  money  came,  as  he  was  ^uite  certain  she 
would  not  recttve  it  P^t  without  knowing  it,  got  the  benefit 
of  his  motion  for  a  nonshuief  and  Biddy  got  mot9  justioe  than 
perhaps  an  execution  would  have  produced  her. 


s^ 
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QUEEN'S  BENCH. 

HILABT  TERM,  1860. 


Fbasbb  y.  Pagi  Aiin  RoBiirs. 

Huou—Stbmrt  f^ffOod$  noi  owmtd  hjfpartif  anetmA—M^Jtuai  to  take  o(her  pnpertjf 
offkrtd  bjf  Mm—Btidenot  <ifpo$utn6H-~l4abilitif<ifcmectorfor  actt  qfkti  baOfff 

A  iMdliff  iMTiog  a  «Mt«Bt  Aon  tb*  eoileilor  to  dJftnIo  fcr  tuBM  dM  by  A.  tnfafi 
landi,  WMit  to  Um  promlm.  whare  A.  pointed  o»t  to  ktao.  property  of  bii  own 
amply  ■oBcleDt  to  cover  tiie  amount  dna.  Tbe  bailiff,  however,  Insisted  on 
MisiBg  a  pair  of  boreee  then  In  the  ttablO)  aod  which  A.  waa  at  tbe  tima  potUnir 
to  a  wasBon  ta  ordar  to  oae  tbam,  bnt  A.  lafawd  to  lai  blm  taka  thmt,  ■•jriaff 
that  they  belonged  to  his  loo-ln-law,  who  lived  in  the  boiue,  but  was  thoa 
away  from  borne.  The  bailiff  declared  that  he  aelsed  the  horsei  Ibr  tbe  taxee, 
fhoof^  ha  did  not  touch  Uiem,  but  A.  drove  them  awaiy,  aad  three  d^ya 
after  tbe  bailiff  retamed  and  took  them  ftan  i^  etable,  na  oae  belna  preaeot. 
The  owner  replevied,  and  it  appeared  on  the  trial  that  ttie  horsee  belooged  to 
the  eonin-law,  who  kept  tlmn  in  a  part  of  the  atable  leaurfed  for  hta  eaoluelva 
Me.  Thera  wae  vo  evldaoee  that  the  callaetar  Interfcrad  in  anr  wwr  in  the 
execution  of  tbe  wanaat— the  jory  haying  found  Sir  the  pUinUff  igainst  both 
defendente. 

aOd,  (McLean,  Jn  diewtiag)  that  the  herMi  wantn  the  jam—ten  of  A.,  aa« 
liable  toeeiaoza  aader  tbe  10  Vle^  ch.  182,  eee.  43:  that  tbe  fceU  proved  amount- 
ed to  a  distreas ;  and  that  the  defendaata,  thererare,  were  entitted  to  inceeed, 
fhongh  the  balHff  might  perhape  be  UaMa  in  another  tern  of  aetton  fcr  hie 
■nreaeoneble  condaet. 

Qmotc,  per  Robloeon,  0.  J ,  irtiether  the  collector  in  tbie  case  eonld  be  held  llabla 
fbr  tbe  acte  of  his  bailiff  ?    Far  McLean,  J.— He  wea  lisMe. 

BsFLBYiir. — Tbe  declaration  charged  that  the  defendants  took 
and  detained  a  pair  of  horses  belonging  to  the  plaintiff. 

Pleas**!.  Not  guilty. 

2.  That  the  defendant  Page  was  at  the  time  when,  &o.,  a  collec- 
tor of  taxes  for  the  Township  of  Thorold,  in  the  County  of  Wellaud : 
that  on  the  celleotor's  roll  one  Joseph  Upper,  a  resident  inhabitant 
of  the  said  township,  was  assessed  for  £14  4a  for  taxes  on  eer- 
tahi  lands  In  the  said  township :  that  Page  demanded  payment 
fkt)m  him  at  his  place  of  residence :  that  he  did  net  ps^,  iad  alter 
foiirtee&  days  had  elapsed  frem  the  time  of  aaeh  demnad,  the  said 
taxes  remaining  unpaid,  tiie  said  defattdant  Page,  aathfNrieed  the 
other  defendant  aa  his  baiUff  to  levy  the  eame  with  eoets,  by  die* 
tress  aad  sale  of  Upper's  goods,  whevcTer  they  might  be  found  in 
the  County  of  WeUand :  that  Robins  did  seije  and  levy  upon  the 
horses  in  the  declaration  mentioned  Ibr  the  said  taxes,  the  said 
horses  l>eing  then  upon  the  land  and  premises  for  wldch  the  said 
taxes  were  in  arrear,  and  in  the  possession  of  the  said  Upper,  and 
the  said  Robins,  as  such  bailiff,  then  detained  the  said  horses  to 
satisfy  the  said  taxes,  as  he  lawfully  might,  &c. 

The  plaintiff  replied  that  at  the  said  time  when,'  &c.,  the  said 
Joseph  Upper  was  possessed  in  his  own  right  ef  goods  and  chattels 
then  being  upon  the  premises  and  in  the  possession  of  the  said 
Joseph  Upper,  sufficient  to  pay  the  said  olahn  for  taxes,  aad  all 
costs  and  eap«nsee  in  and  about  the  selsare  and  sale,  fte^  aad 
which  said  goods  and  chattels  the  said  Upper  Toluntary  oCersd  to 
the  emd  bamff,  to  be  taken  aad  sohl  to  aatisiy  the  daim  for  taxes, 
and  aU  costs,  Ac.,  yet  that  the  said  Robuu,  aetiag  under  the 
authority  of  the  said  defendant  Page*  revised  te  take  euoh  goods, 
hut  forcibly,  and  against  the  will  of  the  plaintiff,  seised  and  took 
the  said  horses  of  the  plaintiff  in  the  avowry  mantioned,  they 
casually  being  upon  the  preauses  of  the  said  Joseph  Upper,  hut 
not  in  hU  poutsnimy  the  said  defendants  well  knowing  the  said 
horses  to  be  Uie  property  of  the  plaintiff,  and  that  a  sufficient  dis< 
trees  of  the  property  of  the  said  Joseph  Upper  was  then  found  and 
being  upon  the  premises  of  the  said  Upper,  and  offered  to  the  said 
defendant  Robins,  contrary  to  the  form  of  the  statute,  &c. 

The  defendants  took  issue  upon  this  replication,  and  also 
demurred  to  it 

At  the  trial,  at  Merrittsrine^  before  McLean,  J.,  eiidenee  was 
giren  on  the  part  of  the  plidntiff,  whidi  proved  that  when  Boblna 
went  to  Upper's  farm  to  levy  for  the  taxes,  Upper  pointed  out  te 
him  property  of  his  upon  the  place  more  than  snffieioBt  to  eovev 
fbur  times  the  sum  whioh  he  was  direoted  to  make,  and  \M  him 
that  he  might  take  enough  of  it  away  to  satis^  the  taaes,  or  if  he 
would  leave  it  till  the  sal%  he  would  give  him  eeeuri^  ibr  its 
being  forthooming  for  the  sale :  that  Robins  saw  in  the  atable  a 
pair  of  horses,  which  he  said  he  w«pld  seise,  and  althongh  Uppev 
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told  him  they  irere  not  his  property,  but  belonged  to  the  plainUff, 
his  son-in-law,  who  lived  in  the  same  house  with  Upper  but  was 
not  then  present,  Robins  insisted  upon  taking  them  :  that  Upper, 
who  was  then  patting  them  in  a  waggon,  intending  to  use  them, 
refused  to  let  him  take  them  and  droye  away  with  them,  though 
Robins  expressly  declared  that  he  seized  them  for  the  taxes 
which  he  was  directed  to  leyy.  It  was  not  sworn  that  he  touched 
them.  Three  days  after  the  bailiff  came  to  the  premises  again, 
and  took  the  horses  out  of  the  stable,  no  one  being  present,  and 
the  plaintiff  replevied. 

This  evidence  was  uncontradicted,  and  no  attempt  was  made  to 
prove  that  the  horses  which  Robins  took  away,  and  which  the 
plaintiff  afterwards  replevied,  were  not  in  fact  the  property  of  the 
plaintiff 

The  conduct  of  Robins,  unexplained  as  it  was,  seemed  most  un- 
reasonable, for  the  property  of  Upper  which  he  pointed  out  to 
Robins  as  his,  consisted  of  horses,  a  valuable  bull,  a  waggon  and 
a  mowing  machine,  all  articles  saleable,  and  easy  to  be  removed. 

There  was  no  evidence  that  the  defendant  Page,  who  issued  the 
warrant  as  collector,  interfered  in  any  way  in  the  execution  of  it, 
or  that  he  had  any  knowledge  of  what  the  bailiff  did  or  intended 
to  do  in  time  to  give  him  any  direction. 

It  was  contended,  on  the  part  of  Page,  that  there  was  nothing 
to  connect  him  with  the  wrongful  act  complained  of,  and  nothing 
to  show  that  Robins  was  authorised  to  seize  any  goods  but  those 
of  Upper,  or  such  as  he  should  find  in  his  possession. 

It  was  admitted  that  Page  was  duly  appointed  collector  for  the 
year  1858 :  that  Upper  had  been  assessed  in  that  year  for  £14  4s. : 
that  Page  issued  his  warrant  to  Robins,  directing  him  to  levy  the 
tax  from  the  goods  and  chattels  of  Joseph  Upper,  or  from  any 
goods  and  chattels  in  his  possession,  as  directed  by  the  statute  16 
Vic.,  ch.  182,  sec.  42. 

The  replication  was  allowed  to  be  amended  at  the  trial  by  in- 
serting an  allegation  that  the  horses  were  not  in  Upper's  possession. 

The  jury  found  a  verdict  for  the  plaintiff.  The  learned  judge 
reserved  leave  to  defendant  Page  to  move  to  have  a  verdict  entered 
for  him,  in  case  the  court  should  determine  that  he  was  not  liaUe 
on  the  evidence. 

£,  A,  IhrrtMm  moved  for  a  new  triAl  on  the  law  and  evidetioe, 
and  fbr  misdiveotioo,  coBtending  that  under  the  statute  16  Vie., 
ch.  182,  a  collector  is  authorised  aftw  demand  to  distrain  any 
goods  in  th«  posses^oa  of  the  party  Hable  for  the  taxes,  and  that 
no  claim  of  property  or  lien,  nor  any  privilege  of  the  owner,  can 
avail  against  that  aotharity:  and  further  that  Paget,  thecoUcctm*, 
was  in  no  manner  liable  for  the  plaintiff's  horses  being  aeixed, 
even  if  that  act  were  wrongful,  but  only  the  bailiff.  He  cited 
Cim-k  V,  Orr,  U  U.  C.  Q,  B.  4d6L 

BaU  sbeired  cause. 

RoBineow,  0.  J. — First,  was  there  fvny  wrong  done  here  in  seSz- 
lag  and  selling  Ibe  property  that  belonged,  not  to  Upper,  by  whom 
the  taxes  were  dne,  but  to  rrueer,  who  was  living  in  Upper's  hoitte 
Ob  the  laad  In  respeot  of  which  the  taxes  were  charged,  sAd  who, 
St  was  sworu,  attended  to  hit  horses  himself  In  a  part  of  the  stable 
reserved  for  liis  exclusive  use  f 

As  a  general  prindple^  and  independently  of  our  Assessment  Act, 
16  Tie.,  eh.  182,  I  tnd  no  authority  for  bedding  l&at  the  goods  of 
a  stranger  may  be  siesed  oa  a  distress  fbr  a  land  tax  due  by 
another,  though  the  Btra&ger*s  goods  may  be  upon  the  land  as- 
sessed. The  British  statute  43  Geo.  III.,  ch.  99,  see.  88,  does  not 
appear  to  authorise  it  ia  Bngland,  and  from  what  ts  said  In  Bums' 
Justice,  aad  in  Williams'  Justice  in  this  respect,  and  from  the 
form  of  warrant  giiren  to  the  collector,  I  infer  tiiat  the  goods  of 
the  defaulter  only  are  treated  as  being  liable.  In  an  ^borate 
werk  oa  Tax  Titles  by  Blackwell,  an  American  author,  pages  184 
to  218,  there  is  nothing  to  lead  to  the  supposition  that  the  goods 
of  a  stranger  are  there  authorised  to  be  seized  for  taxes,  unless 
perhaps  in  ease  of  goods  found  upon  unoccupied  land,  for  which 
no  person  has  been  assessed  by  aame.  I  mention  this  as  only  af- 
fording ground  for  argument  that  may  assist  us  in  coming  to  a 
conclusion  upon  what  was  probably  intended  \iy  our  legislature 
when  they  passed  the  statute  16  Vic,  Ch.  182.  If  that  sUtnte  is 
in  itself  clear  upon  the  point  raised  in  this  case,  it  must  of  course 
govern  us,  whether  it  be  or  be  not  in  that  respect  in  accordance 
with  what  ia  directed  or  permitted  in  other  countries.    As  a  gen- 


eral rule,  the  authority  to  distrain  on  the  goods  of  a  stranger  seems, 
I  think,  to  be  confined  to  cases  of  distress  for  rent,  and  is  a  pri- 
vilage  given  to  landlords.  iHias  been  held  not  to  extend  even  to 
cases  of  distress  for  a  rent  charge,  though  that  seems  doubtful. 

It  has  been  determined  that  the  goods  of  a  stranger  are  not  lia- 
ble to  distress  for  an  amerciament:  that  is,  goods  of  a  stranger 
upon  the  premises  of  the  person  amerced. 

Then  what  is  the  provision  of  our  statute  upon  the  suljeet  T 
It  is  to  be  found  in  the  42nd  section  of  the  act  16  Vic,,  ch.  182, 
wluch  provides  that  when  the  taxes  are  not  paid  in  fourteen  days 
after  they  have  been  demanded,  *<  the  collector  shall  levy  the  same, 
with  costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
party  who  ought  to  pay  the  same,  or  of  any  goods  and  chattels  in 
his  possession,  wherever  the  same  may  be  found  within  the  town- 
ship, village,  town,  or  city,  in  which  he  is  the  collector ;  aad  at 
any  time  after  one  month  fh>m  the  date  of  the  delivery  of  the  roll 
to  him,  the  collector  may  make  distress  of  any  goods  and  chattels 
which  he  may  find  upon  any  of  the  land  of  non-residents,  on 
which  the  taxes  inserted  against  the  same  on  his  roll  have  not 
been  paid ;  and  no  claim  of  property  ,  lien  or  privelege  thereupon 
or  thereto,  shall  be  available  to  prevent  the  sale,  or  the  payment 
of  the  taxes  and  costs  out  of  the  proceeds  thereof." 

This  clause  is  not  so  framed  as  to  exclude  all  room  for  doubt 
upon  the  question  we  are  considering,  but  I  think  the  construction 
to  be  given  to  it  is  that  the  goods  in  possession  of  the  party  Uxed, 
whether  they  are  found  on  or  off  of  the  land  rated,  are  liable  to  be 
seized,  provided  they  are  within  the  local  jurisdiction  of  the  col- 
lector. 

The  reason  of  the  distinction  made  in  the  case  of  the  land  of 
non-residents  is  obvious,  for  in  respect  to  them  I  apprehend  no 
one  is  rated  by  name  in  the  collector's  roll,  but  the  land  itself  is 
assessed,  unless  the  absent  owner  has  desired  to  be  assessed  by 
name.  The  collector  therefore  in  such  cases  does  not  know  from 
the  roll  who  is  the  party  that  ought  to  pay  the  tax,  and  cannot  tell 
whether  any  goods  he  finds  on  the  land  are  the  goods  of  such  par^ 
or  not  He  is  consequently  authorised  to  take  any  goods  he  may 
find  upon  the  lands  of  non-residents. 

And  further,  I  think  that  the  last  few  lines  in  the  clause,  which 
provide  that  ne  claim  of  property,  lien,  ^.,  shall  prevent  the  sale, 
&c.,  is  applicable  to  all  the  cases  of  seizure  of  goods  authorised  by 
the  clause,  and  is  not  to  be  confined  to  the  case  of  goods  seized  on 
the  lands  of  non-residents. 

Then  giving  the  clause  this  effect,  we  are  to  consider  whether 
the  horses  seized  in  this  case  were  in  the  possession  of  Upper  ? 
They  were  kept  in  his  stable  upon  the  land  asssessed,  and  he  cer- 
tainly acted  as  if  he  were  at  liberty  to  use  them,  as  the  evidence 
shews,  although  it  appears  that  Fraser,  their  owner,  was  living  in 
the  same  house  with  Upper.  I  have  Lad  a  good  deal  of  doubt  upon 
the  point,  but  that  is  the  conclusion  I  have  come  to. 

This  being  so,  the  plaintiff  had  a  legal  right  to  seize,  and  could 
not  be  a  trespasser  in  taking  the  horses,  though  he  might  or  might 
not  be  liable  to  an  action  of  another  kind  for  seising  the  plaintiff's 
horses,  when  there  was  abundance  of  property  of  Upper's  own  out 
of  which  the  money  conld  have  been  levied. 

My  opinion  is  that  the  Assessment  Act  16  Vic,  ch.  182  sec.  42, 
clearly  authorises  a  levy  nnder  the  warrant  upon  any  goods  or 
chattels  in  possession  of  the  party  who  ought  to  have  paid  the 
taxes ;  that  Is  upon  any  goods  or  chattels  in  possession  of  Upper. 

That  indeed  is  not  denied,  but  the  question  upon  the  evidence 
is  whether  the  horses  were  distrained  while  in  Upper's  possession. 

Ithiak  they  were.  They  were  taken  on  his  premises  while  ao 
other  pemoa  was  la  poesession  of  them,  the  owner  not  beiag  at 
home«  The  bailiff,  when  he  went  there  the  first  time,  found  the 
horses  in  Upper's  stable  aad  Upper  with  them.  He  acquaiated 
Upper  with  the  fact  that  he  had  come  to  distraia  for  taxes,  aad 
thoagh  Upper  poiated  out  property  of  his  owa  to  the  bailiff  which 
he  might  seise,  aad  told  him  tliat  those  horses  were  aot  his,  bat 
beloagied  to  Fraser,  the  bailiff,  aotwithstandiag  that,  distinctly 
announced  his  resolution  to  distraia  upon  them.  It  caaaot  be 
said  that  Upper  was  not  ia  possession  of  the  horses,  for  he  was 
putting  the  luumess  upon  them  at  the  time,  and  persisted  in  doing 
so  though  forbidden ;  and  in  presence  of  the  bailiff,  and  in  defi- 
ance of  him,  he  drove  them  away  so  as  the  bailiff  should  not  take 
them.     What  was  said  and  done  upon  that  occasion  I  think  a- 
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moQDted  to  a  dietresSi  though  it  was  not  proTod  that  the  bailiff 
actually  took  hold  of  the  horses  or  touched  them.  When  the  bai- 
liff distinctly  announced  that  he  seiaed  the  horses  then  in  wiew, 
and  Upper  forbade  him  to  take  them,  it  was  not  necessary  for  the 
bailiff  to  bring  on  a  breach  of  the  peace. 

Not  being  able  to  take  the  horses  away,  which  he  had  suffici- 
ently distrained  upon,  as  I  think,  the  bailiff  retired  and  went  to 
a  magistrate,  and  complained  that  Upper  had  rescned  the  horses 
after  he  had  distrained  upon  them,  bnt  he  did  not  sncoeed  in  ob- 
taining a  warrant  from  the  riew  the  justice  took  of  the  case.  This 
accounts  for  the  delay  of  two  or  three  days,  at  the  end  of  which 
time  the  bailiff  went  and  got  the  horses.  There  is  nothing  in  his 
conduct  that  could  be  construed  into  an  abandonment  of  the 
seixure  made  on  the  first  occasion,  if  what  passed  then  amounted 
to  a  distress,  as  I  think  it  did.  If  a  person  had  come  with  a^.  fa, 
in  the  interyal,  and  seised  the  goods,  he  would  have  had  colour 
for  insisting  that  the  distress  of  the  horses  waa  abandoned  by 
the  bailiff  going  away  and  leaving  no  one  in  possession,  but  it 
is  very  different  when  the  question  of  abandonment  is  discussed 
between  the  owner  of  the  goods  and  the  officer.  The  distinction 
is  laid  down  in  Swann  ▼.  Earl  of  Falmouth,  (S  B.  &  C.  459).  It 
is  of  no  consequence  whether  we  look  upon  what  was  done  by  the 
bailiff  on  the  first  occasion  or  on  the  second  as  the  act  of  distrain- 
ing, further  than  that  on  the  first  day  the  horses  were  at  the  very 
time  undeniably  in  the  possession  of  Upper,  who  was  harnessing 
them  and  using  them  at  the  very  moment  when  the  bailiff  told  him 
that  he  seised  them  for  the  taxes. 

Then  if  the  bailiff  had  authority  to  distrain  these  horses  and  did 
distrain  them,  the  plaintiff  must  fail  in  this  action,  which  is  found- 
ed on  an  allegation  of  an  unlawful  taking  and  detention,  and  not 
merely  for  reckless  or  negligent  conduct  in  the  manner  of  making 
the  distress.  I  find  no  precedent  or  authority  for  an  action  for 
distraining  the  goods  of  a  stranger  ititkoul  neeetsity,  upon  the 
allegation  of  there  being  goods  enough  of  the  defendant  in  the 
warrant  out  of  which  the  money  could  have  been  made,  and  if  an 
action  lies  for  such  an  injury  the  declaration  should  be  framed  to 
suit  the  complaint,  as  it  should  have  been  if  what  the  plaintiff 
complained  of  in  the  case,  was  the  taking  the  two  horses  when  one 
would  have  been  sufficient. 

As  I  think  the  plaintiff's  action  failed  against  both  the  defendants, 
it  is  immaterial  to  consider  the  question  whether,  when  a  bailiff 
in  executing  a  warrant  from  a  collector  to  distrain  for  taxes,  seises 
goods  which  do  not  belong  to  the  party  assessed,  and  which  are 
not  even  in  his  possession,  it  can  be  held  that  the  collector,  who 
merely  issued  the  warrant  in  proper  legal  form,  can  be  held  re- 
sponsible for  the  trespass,  though  he  neither  directed  the  bailiff 
to  do  what  he  did  nor  was  in  any  manner  privy  to  it. 

That  is  an  interesting  and  important  general  question,  on  which 
at  present  I  give  no  opinion.  Undnnb^ly  where  a  bailiff  under 
a  warrant  from  a  sheriff  under  a  fi,  fa,  against  the  goods  of  A., 
seises  the  goods  of  B.,  the  sheriff  is  liable.  There  the  writ  is 
directed  to  the  sheriff,  whose  proper  and  immediate  duty  it  is  to 
execute  the  process  or  see  that  it  is  executed.  He  is  paid  for 
doing  it,  and  whoever  is  employed  to  execute  the  writ  which  he  is 
himself  commanded  to  execute,  and  is  paid  for  executing,  is  looked 
npon  as  acting  in  his  place,  and  as  one  person  with  the  sheriff. 

The  collector,  on  the  other  hand,  though  he  is  authorised  to 
demand  the  taxes  and  levy  them  by  distress  when  they  are  not 
paid,  stands  perhaps  in  a  somewhat  different  position.  He  is  not 
commanded  by  any  process  to  make  the  levy  himself,  and  ean 
scarcely  be  expected  to  do  so.  He  is  not  therefore  delegating  to 
another  the  particular  doty  of  seising  and  sdUng  which  by  any 
process  of  law  has  been  imposed  upon  himself,  and  he  has  no  claim 
to  fees  for  what  the  bailiff  does,  any  more  than  a  magistrate  has 
who  grants  a  warant  in  a  criminal  matter.  Neither  is  the  levy 
made  for  his  benefit,  as  in  the  case  of  a  distress  which  a  landlord 
authorises  a  bailiff  to  make  for  rent.  He  cannot  be  truly  said  to 
be  ratifying  and  adopting  an  act  done  for  his  interest. 

At  present  I  do  not  say  that  I  am  clear  he  is  not  liable  for  what 
the  bailiff  does,  though  contrary  to  the  command  contained  in  his 
warrant,  but  it  will  require  to  be  carefully  considered  whether  he 
is  liable  or  not.  I  have  not  found  any  decided  case  npon  the  point, 
though  I  should  infer  that  the  Court  of  Common  Pleas  in  England, 
which  gave  Judgment  in  the  ease  of  HaU  v.  BmUh  (2  Bing.  160, 


161),  would  in  a  case  like  the  present  have  held  the  collector  not 
liable.  In  that  case  the  Chief  Justice  says,  "The  maxim  of 
respondeat  superior  is  bottomed  on  this  principle,  that  he  who  ex- 
pects to  derive  an  advantage  from  an  act  which  is  done  by  another 
for  him,  must  answer  for  any  injury  which  a  third  person  may 
sustain  from  it.  This  maxim  was  first  applied  to  public  ojfieert  by 
the  statute  of  Westminster  2,  ch.  11,  from  the  words  of  which 
statute  it  is  taken. — *  Si  euetot  gaola  non  habeatper  quoc^'uttieietur 
vel  unde  solvat,  respondeat  superior  suus  qui  custodiam  kujusfnodi 
gaoloe  sQn  eommisit.*  The  terms  of  the  statute  of  Westminster  the 
second,  embrace  only  those  who  delegate  the  keeping  of  gaols  to 
deputies,  and  were  intended  only,  as  Lord  Coke  tells  us,  to  apply 
*  to  those  who  having  the  custody  of  gaols  of  freehold  or  inheritr> 
anee,  commit  the  same  to  another  that  is  not  sufficient'  The 
principle  of  the  statute  has,  however,  since  been  extended  to 
sheriffs,  who  are  responsible  for  their  nnder-sheriff  and  bailifEs, 
but  has  not  been  applied  to  any  other  public  officer.  Although  the 
office  of  sheriffs  be  now  a  burdensome  one,  yet  they  are  entitled  to 
poundage  and  other  fees  for  acts  done  by  their  officers,  which  in 
old  times  might  be  a  Just  equivalent  for  their  responsibility." 

This  language  is  very  applicable  to  the  position  of  Page,  in  the 
the  case  now  before  us. 

If  the  eoUectors  of  taxes  appointed  by  the  municipalities  to 
serve  for  the  year  are  to  be  regarded  as  <*  public  officers,"  as  I 
think  they  must  be,  and  if  the  principle  of  ** respondeat  superior** 
is  correctly  laid  down  in  this  Judgment,  it  would  seem  to  decide 
that  the  defendant  Page  is  not  liable  in  the  present  case  nnder  the 
circumstances,  though  the  case  of  Ball  v.  Smithy  in  which  the 
judgment  was  given,  is  one  very  distinguishable  from  the  present 
in  its  facts. 

The  collectors  of  taxes  here  are  officers  annually  appointed  to 
collect  the  taxes  generally,  which  in  far  the  greater  number  of 
instances  it  may  be  expected  they  will  be  able  to  do  by  merely 
calling  upon  those  against  whom  they  are  charged.  In  those  oases 
in  which  th^  may  have  to  resort  to  compulsory  measures, 
although  the  Legislature  has  enabled  them  to  levy  in  person,  and 
without  the  authority  of  any  process,  yet  I  do  not  imagine  that  it 
was  contemplated  that  the  collectors  would  themselves,  as  a  matter 
of  course,  aet  the  part  of  bailiffs  and  auctioneers  in  seising  and 
selUng,  for  these  are  duties  with  whieh  they  can  hardly  be  sap- 
posed  to  be  familiar,  being  persons  chosen  from  among  the  inhabi* 
tants  to  serve  for  the  year. 

Of  oonrse  the  collector  would  Im  liable  for  anything  being  done 
which  he  had  authorised  the  bailiff  to  do,  if  that  were  alleged ;  but 
whether  he  is  liable,  like  the  sheriff,  for  anything  done  by  the 
bailiff  without  the  authority  of  or  contrary  to  the  direetion  given 
in  tiie  warrant,  will  be  in  this  ease  tlie  question,  if  it  Is  eventnally 
found  that  the  horses  distrained  npon  were  neither  the  property  of 
Upper  nor  at  the  time  in  his  possession.  Itls  a  question  of  interest 
to  the  pnblio.  On  the  one  hand,  when  a  oonstablsb  having  a  war- 
rant from  a  collector  to  seise  goods  of  A,  seties  the  goods  of  £^  it 
would  be  vexy  desirable  for  the  party  whose  goods  are  illegally 
taken  by  the  mistake  or  wilfbl  condaet  of  the  bailiff,  to  have  the 
collector  to  look  to  for  indemni^,  and  net  merely  the  bMliff  cnly, 
who  may  be  a  man  of  no  property.  Yet  where,  as  in  this  case^  the 
person  wronged,  hearing  of  the  matter  in  time,  poxsoes  his  remedy 
by  replevin,  he  is  snre  of  getting  back  the  property  if  he  socceeds 
in  the  action,  and  the  advantage  he  would  have  in  beUig  able  to 
recover  against  the  collector  concerns  <mly  the  costs  of  the  salt. 

On  the  other  hand,  if,  when  tiie  anthori^  given  to  the  bMliff  by 
the  warrant  is  exceeded,  the  action  should  h^  found  to  be  against 
the  bailiff  alone,  and  not  agunst  the  collector,  the  party  whose 
goods  have  been  illegally  taken  wonld  be  in  no  other  sitoation 
after  all  than  parties  clearly  are  in  all  the  cases  where  a  constable 
exceeds  his  anthority  in  levying  fines  or  penalties  nadcr  a  warrant 
from  a  justice  of  the  peaoe. 

The  question  is,  whether  a  collector  of  taxes  giving  a  warrant 
to  a  constable  comes  more  clearly  nnder  that  class  of  cases,  or 
under  that  where  a  writ  is  given  by  a  sheriff. 

The  point  is  a  nice  one ;  for  though  nndonbtedly  in  puch  cases 
the  collector  is  ao^  like  the  sheriff,  employing  a  constable  to  do  a 
duty  which  he  himself  has  been  commanded  by  writ  to  do,  yet  he 
employs  him  to  do  what  he  is  in  flcneral  terms  authorised  and 
directed  by  aot  of  Parliament  to  do,  whenever  it  may  become 
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necessary  for  ooUeotiDg  any  portion  of  the  taxes.  It  may  therefore 
be  reasonably  argaed  that  there  is  no  sabstantial  diffefence 
between  the  two  cases,  though  there  is  a  substantial  difference  in 
another  respect  If  I  am  right  in  assuming  that  while  the  sheriff  is 
the  officer  legally  entitled  to  the  poundage  and  other  fees  for  exe- 
cuting writs,  remunerating  his  bailiff  as  may  be  agreed  between 
them,  the  collector  does  not  interfere  with  the  fees  glTon  by  law  to 
the  bailiff  whom  he  employs  to  distrain. 

I  haye  met  with  no  decision  in  a  case  of  the  same  kind.  If  Page, 
the  colleetor,  had  directed  Fraser's  horse  to  be  seised,  or  had  in 
any  manner  authorised  it,  or  if,  after  the  difficulty  arose,  he  had 
been  informed  of  the  facts,  and  had  interfered  to  prevent  the  horses 
being  given  up,  he  wonid  then  stand  in  the  same  situation  as  the 
bailiff,  utherwise,  as  I  have  already  said,  I  doubt  whether  he  is 
Uable ;  and  as  in  my  view  of  the  case  upon  the  eyidence  I  thinic 
nritber  the  one  nor  the  other  was  liable,  for  that  the  plea  of  jus- 
tification was  proved,  it  is  not  necessary  at  present  to  determine 
the  point. 

In  my  opinion  there  should  be  a  new  trial,  and  without  costs,  as 
I  think  nothing  illegal  was  done,  though  the  bailiff  acted  unrea- 
sonably and  yexatiously,  which  might  give  rise  to  an  action  against 
him  of  another  kind. 

McLbas,  J. — This  is  an  action  of  replevin  tried  before  me  at 
the  last  spring  assizes  at  Welland,  and  verdict  rendered  for  the 
plaintiff. 

The  verdict  was  certainly  in  aeeordance  with  my  views  at  the 
time,  and  I  am  still  inclined  to  think  it  was  correct,  though  in 
that  respect  my  learned  brothers  take  a  different  view  of  it  Page 
was  collector  of  taxes  for  the  Township  of  Thorold,  and  Bobins 
sttted  as  his  bailiff  under  a  warrant  to  distrain  the  goods  of  Joseph 
Upper  on  the  property  of  Upper,  or  any  goods  in  his  possession, 
for  the  purpose  of  levying  the  amount  of  taxes  due  by  Upper. 
When  the  bailiff  expressed  his  intention  to  seise  the  horses  which 
were  replevied  by  the  plaintiff  as  his  property,  and  which  had  been 
in  his  possesmon,  though  kept  in  a  stable  on  tipper's  fhrm,  Upper 
proved  that  he  had  offered  abundance  of  property  which  belonged 
to  him,  snd  urged  the  bailiff  to  seise  it,  at  the  same  time  informing 
him  that  the  horses  belonged  to  the  plaintiff,  and  that,  though  he 
was  permitted  to  use  them  occasionally,  they  were  in  fact  in  the 
plaintiff's  possession  and  subject  to  his  control,  he  being  at  the 
time  living  in  a  separate  pari  of  the  house  of  his  father-in-law, 
Upper,  a^  occupying  a  separate  stable  for  the  use  of  his  hones. 

There  was  no  doubt  of  the  fact  that  the  horses  belonged  to  the 
plaintiff  at  the  time  they  were  taken  away  as  a  distress  fbr  taxes 
by  Bobins,  and  the  only  question  fbr  the  jury  was,  whether  they 
were  in  possession  of  the  plaintiff  or  of  Upper.  If  in  the  posses- 
sion of  Upper,  then  they  were  liable  to  be  seised  under  the  42nd 
section  of  16  Vie.,  ch.  182,  and  the  verdiet  should  be  for  the  de- 
fendants ;  but  if  in  the  exclusive  possession  of  the  plaintiff  and 
suliject  to  his  entire  oontrol,  then  the  verdict  should  be  for  the 
plaintiff.  There  is  no  olijection  to  my  charge  at  the  trial,  and 
upon  the  whole  case  as  left  to  the  jury  they  rendered  a  verdict  for 
the  plaintiff. 

An  objection  is  urged  that  the  defendant  Page  was  not  liable, 
the  bailiff  having  acted  upon  his  own  judgment,  without  any  special 
directions  in  seizing  and  taking  away  the  hordes  under  the  warrant, 
which  only  authorised  him  to  take  Upper's  goods,  or  goods  in  Ait 
possession.  Leave  was  reserved  to  move  the  court  to  have^  a 
verdict  entered  for  Page,  in  case  the  court  should  consider  him 
eotitled  to  it. 

It  appears  to  me  that  Page,  who  by  his  warrant  set  Robins  in 
motion,  is  responsible,  and  cannot  relieve  himself  from  the  re- 
sponsibility of  what  was  done  by  Bobins  as  his  officer,  precisely 
to  the  same  extent  as  a  sheriff  is  responsible  for  a  trespass  com- 
mitted by  his  bidliff  in  executing  a  writ  The  collector's  roll  was 
in  the  hands  of  Page,  the  same  as  a  writ  in  the  sheriff's  hands.  A 
collector  or  sheriff  may  act  upon  any  authority  in  their  hands  to 
levy  money,  but  if  they  choose  to  employ  an  officer  under  them, 
they  each  nave  by  law  the  power  of  doing  so,  and  if  that  officer, 
instead  seizing  the  goods  of  the  proper  person,  seize  the  goods  of 
a  stranger  which  are  not  liable,  I  cannot  see  any  distinction  in  the 
two  cases  whidi  should  leave  the  sheriff  liable,  and  at  the  same 
relieve  a  collector  from  such  liability  for  the  act  of  his  officer.  In 


putting  power  into  the  hands  of  a  bailiff  any  collector  must,  I 
think,  be  considered  responsible  for  the  exercise  of  it 

He  stands  in  a  different  situation  from  a  justice  of  the  peace, 
and  is  not  entitled  to  the  same  measure  of  protection.  If  a  war- 
rant be  issued  by  a  Jostioe  of  the  peace,  and  a  wrong  person  be 
arrested  by  a  constable,  or  if  a  warrant  be  issiied  to  levy  a  tine 
from  the  goods  of  one  person,  and  the  goods  of  aoother  be  seized 
by  the  oonstable,  the  constable  alone  would  be  responsible.  The 
justice  of  the  peace  would  not  in  such  case  be  putting  power  into 
the  hands  of  a  stranger  to  be  executed,  but  into  the  hands  of  an 
officer  whose  duty  would  require  him  to  execute  it,  and  for  whose 
acts  in  executing  a  legal  warrant  the  justioe  of  the  peace  would 
not  consider  himself,  and  could  not  be  held,  responsible  or  answer- 
able in  damages.  I  think,  therefore,  that  Page  is  properly  joined 
and  liable  in  this  action,  and  as  I  concur  in  the  view  taken  by  the 
jury  as  to  the  possession  of  tho  horses  by  the  plaintiff  at  the  time 
they  were  seized,  I  think  the  verdict  for  the  plaintiff  should  not 
be  disturbed. 

Burns,  J. — The  conclusion  I  have  arrived  at  is,  that  the  plaintiff 
had  no  legal  right  to  replevy  the  horses  from  thd  hands  of  the  de- 
fendant Robins  without  first  tendering  the  amount  of  taxes  for  which 
the  bailiff  had  seised  the  horses.  The  question  turns  upon  the 
point,  whether  Upper  had  these  horees  in  his  possession.  The 
42nd  section  of  16  Vic,  ch.  182,  enacts  that  not  only  shall  the 
goods  and  chattels  of  the  person  owing  the  taxes  be  liable  to  be 
seised,  but  any  goods  or  chattels  in  his  possession  wherever  the 
same  may  be  found  within  the  township,  village,  town  or  city 
in  which  the  person  taking  them  is  the  collector.  It  is  evident 
the  legislature  intended  the  taxes  should  be  paid  in  some  way, 
and  we  must  suppose  they  thought  it  better  to  make  the  goods  in 
possession  of  a  person  liable,  without  doubt,  for  the  taxes,  than 
that  the  collector  should  be  at  the  risk  and  expense  of  contesting 
title  with  every  one  who  had  the  possession  of  goods  who  might 
set  up  title  in  some  one  else.  Of  course  there  may  be  cases  where 
the  rule  will  work  hardly  upon  individuals,  but  we  must  take  it 
the  legislature  thought  it  better  for  the  interest  of  the  public  that 
the  enquiry  whether  one  to  whom  another  lends  his  goods,  or 
otherwise  allows  to  have  the  possession,  has  or  no  not  paid  his 
taxes,  should  be  cast  upon  the  person  so  lending  or  allowing  him 
to  have  posssession,  than  that  the  trouble,  inconvenience  and  ex- 
pense should  be  cast  upon  the  collector,  or  be  a  charge  upon  the 
collector,  or  be  a  charge  upon  the  funds  collected. 

The  question  in  this  case  is,  whether  the  evidence  established 
that  Upper  had  the  possession.  The  plaintiff  is  his  son-in-law  and 
lived  with  him.  No  doubt  he  owned  the  horses,  but  they  were 
kept  in  Upper's  stable,  and  Upper  used  them  for  ploughing  occa- 
sionally upon  the  farm,  and  in  other  ways  when  he  wanted  them. 
At  the  very  time  when  the  bailiff  went  to  seise,  though  Upper  told 
him  the  horses  were  the  plaintiff's,  yet  he  then  used  them  himself 
as  if  they  were  his  own,  and  drove  them  away.  If  the  bailiff  had 
followed  him,  and  found  him  driving  the  horses  along  the  highway, 
it  would  have  been  difficult,  I  think,  to  say  they  were  not  then  in 
his  possession.  If  so,  then  why  are  they  not  equally  in  bis  posses- 
sion when  in  his  stable,  and  more  particularly  so  when  Upper  told 
the  bailiff  he  should  not  have  them.  If  they  were  not  in  his 
possession,  how  could  he  say  to  the  bailifE^  you  shall  not  take  them 
from  me  ?  He  could  not  have  taken  from  him  what  he  had  not ; 
and  upon  the  whole  evidence  it  appears  to  me  plainly,  that  although 
the  horses  were  the  plaintiff's  property,  yet  they  were  as  much  in 
possession  of  Upper's  property  as  they  were  in  that  of  the  plaintiff. 

It  is  true  that  the  bailiff  did  not  lay  his  hands  upon  the  horses, 
but  I  am  of  opinion  that  what  the  bailiff  did  on  the  occasion  when 
he  went  to  Upper's  house  and  the  bam,  did  in  truth  amounts  to  a 
seizure  at  that  time.  Upper  would  not  allow  the  bailiff  to  take 
away  the  horses,  but  drove  them  away  himself,  and  the  bailiff 
forbid  him  to  do  so.  It  is  not  necessary  that  an  officer  should  in 
fact  lay  his  hand  upon  the  property  seized  in  order  to  constitute 
a  seizure.  In  this  case  what  was  proved,  I  think,  amounted  to  a 
seizure. 

The  property  being  then  seized  in  fact,  and,  as  I  view  the  evi- 
dence, being  in  Upper's  possession,  who  was  the  person  who  owed 
the  taxes,  the  plaintiff  could  not  legally  replevy  without  tendering 
the  amount  of  the  taxes. 

Rule  absolute. — McLean,  J.,  dissenting. 
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CHAMBERS. 

Th«  Qusur  ON  Tttt  BiLATiOH  OT  Wx.  Walkba  y.  Wm.  Hau.. 

MUetim^Mkeomduti  ^  JUlumkig  Qgkstf^-Obdt, 

tk0  Odv^  will  pnaome  tlut  m  lUtvokic  CWtoMr  aote  yr»p»rlj  Mid  hottMtly 
u»ttl  the  eonttruy  \»  ahown.  and  whwrs  It  ia  inteadad  to  cbai^  that  offleer 
irlth  tmfilnien  and  Impsrualitj  the  case  should  be  plainly  stated  and  dearly 
madeoat. 

In  thia  caae  It  waa  haM  that  die  ehaK^Ba  mado,  whieh  wera  gvnanl,  waaa  mat  aa 
broadly  aa  they  were  made. 

The  Maater  on  tudng  ooata  to  tiia  sueeeaBfal  party  on  a  9110  vnrranio  fnmmoiia 
ahooid  eonalder  whathar  the  aaoaaaatal  pvty  proda«ad  an  maneeeaaary  namber 
of  afldavlta,  qc  aflkUMrHa  wnnooaattfly  diffQaa^  ami  Mt  aeoonlingly. 

(Ohamban,  May  1<»  IMO.) 

This  Was  »n  afppiKoAtion  to  set  aside  tlie  eleetion  of  Defendant  as 
ConnoUkyr  for  Ward  No  6  ia  the  Township  of  Brant  (eleetion  held 
on  lOth  and  lltk  February,  1860),  on  the  following  grounds : 

1.  That  Relator's  voters  were  not  allowed  bj  the  Returning 
Offleer,  George  D.  Lamont,  or  the  Constables  in  his  employ,  free- 
dom of  voting. 

2.  That  votes  were  recorded  for  the  Defendant  by  Retumjag 
Offioer,  although  polled  for  Relator. 

&  That  the  RetnrniBg  Offioer  eondvoted  bunself  about  the 
eleotion  in  aa  arbitrary  and  illegal  manner,  and  with  the  fall 
determination  of  rotoming  none  other  tban  the  aaid  Defendant. 

4.  That  several  of  Relator^s  voters,  seeing  the  partiality  of  the 
Betumtng  Officer  and  his  determinadon  to  have  Defendant  re- 
tamed,  deemed  it  useless  to  vote  for  Relator  at  tbe  risk  of  exposing 
tbemselves  to  insnlt  from  said  Retunung  Offioer. 

6.  That  before  the  close  of  the  election,  the  Mends  and  sup- 
porters of  Relator  protested  against  the  legality  of  the  said  pro- 
ceedings, and  desisted  voting. 

6.  That  there  were  many  votes  in  the  ward,  in  consequence  of 
the  premises,  unpolled  at  the  said  election. 

Relator  stated  in  his  affidavit,  that  from  motives  of  spite, 
malice,  or  some  other  motives  to  him  unknown,  the  Returning 
Officer  unlawfully  exerted  himself  to  defeat  his  election  by  secur- 
ing the  election  of  his  opponent,  and  that  the  Constables  under 
his  control  ^cted  in  like  manner  :  That  persons  supposed  to  be 
fHendly  to  him,  though  having  undoubted  votes,  were  insultingly 
questioned  by  the  Returning  Officer:  That  others,  whom  it  was 
wen  known  were  his  supporters,  voted  for  him,  but  their  votes 
against  their  will  were  recorded  by  the  Retarning  Officer  in  favor 
of  Defendant :  That  votes  were  refused^  if  friendly  to  him,  on  the 
most  whimsical  and  groundless  reasons,  such  as  the  temporary 
absence  of  a  householder  from  his  dwelling  house  on  any  night  or 
nights  during  the  month  next  preceding  the  eleotion,  although  the 
family  of  the  said  householder  always  continued  in  his  said  dwell- 
ing during  his  temporary  absence :  That  every  thing  was  done  by 
the  Returning  Officer  and  his  employees  to  intimidate,  insult  and 
otherwise  hAe  persons  who  either  voted  or  intended  to  vote  for 
him  or  were  supposed  to  be  friendly  to  him :  That  38  votes  were 
polled  for  him,  and  39  for  defendant:  That  on  the  second 
day  of  the  election,  before  tbe  close  of  the  poll,  his  supporters 
finding  it  almost  useless  to  bear  np  against  the  many  obstructions 
thrown  in  their  way  by  the  said  Returning  Officer  and  employees, 
after  having  entered  a  solemn  protest  against  tbe  illegality  of  his 
and  their  conduct,  desisted  further  exertions  on  his  behalf,  under 
the  full  conviction  that  the  election  could  not  stand,  but  would  be 
declared  illegal  by  the  courts :  That  at  the  close  ot  the  elecUon 
he  had  good  reason  to  believe  there  were  as  many  as  nine  votes 
unpolled,  the  whole  of  whom  were  his  supporters. 

Nicholas  Willooghby  swore  that  he  saw  David  Long,  a  duly 
qualified  voter,  take  the  oath  of  qualification :  That  the  Returning 
Offioer  asked  him  if  he  understood  the  nature  of  an  oath,. when  he 
replied  he  did ;  and  the  Returning  Officer  refused  to  record  his 
vote,  as  he  came  up  as  he  believes  to  vote  for  Relator. 

David  Long  swore  that  he  is  a  duly  qualified  voter  in  said  ward 
and  came  to  record  his  vote:  That  when  he  took  tbe  oath  of 
qualification,  the  Returning  Offioer  turned  away  his  head  and 
refused  to  record  his  vote:  That  he  told  the  Returning  Officer,  if 
he  was  going  to  vote  for  defendant  his  vote  would  not  be  refused : 
That  it  was  his  belief  the  Returning  Officer  kept  back  all  the  votes 
he  could  for  Relator,  as  did  one  of  the  Constables,  Geo.  Simpson. 


Thomas  Armstrong  swore  that  when  asked  who  he  voted  for,  he 
said  «  Bill,**  meaning  Relator :  That  his  vote,  as  he  believes,  was 
recorded  for  Defendant :  That  after  hearing  of  this  and  before  he 
left  the  polling  booth  he  declared  that  Relator  was  the  man  he 
intended  to  vote  for,  and  that  he  never  mentioned  Defendant'a 
name  on  the  occasion,  except  to  say  tiiat  he  would  not  vote  for 
him  (Hall) :  That  he  oflfered  to  make  affidavit  before  he  left  ttie 
polling  place  that  he  had  voted  for  Relator :  That  the  Retuming 
Officer  positively  refused  to  aocept  such  affidavit  or  to  enter  faU 
vote  for  Relator. 

Thomas  Riley  swore  that  when  he  came  up  to  record  his  vote» 
the  Retuming  Offioer  refused  to  take  his  vote  until  be  would  take 
the  oath  of  qualification,  which  he  considered  was  done  through 
spite  or  some  other  improper  motive,  as  he  well  knew  his  vote  was 
good :  That  he  told  him  he  never  had  taken  an  oath  and  did  not 
tiilnk  it  was  necessary  to  do  so  in  that  case,  and  he  was  thereby 
prevented  from  voting  for  Relator ;  and  he  told  the  Returning 
Offioer,  when  he  asked  him  who  he  was  going  to  vote  for,  that  he 
would  vote  for  Relator,  and  it  was  then  he  (the  Retuming  Offioer) 
demanded  he  should  be  sworn. 

William  Burgess  swore  that  in  his  opinion  the  conduct  of  the 
Retuming  Offioer  was  such  as  to  prevent  Relator's  votes  being 
polled,  and  If  he  had  acted  Impartially  Relator  would  have  been 
in  the  m^ority :  That  Thomas  Armstrong  voted  for  Relator,  and 
his  vote  was  recorded  for  Defendant,  which  Armstrong  disclaimed 
on  the  spot,  and  offsred  to  make  affidavit  that  he  voted  for 
Walker :  That  before  the  close  of  the  election,  Relator's  friends, 
ineluding  himself  (Deponent^,  sering  there  was  no  fair  play,  pro- 
tested against  the  proceedings  of  the  Retuming  Officer,  and 
refused  to  take  any  ftirther  part  in  the  election. 

Thomas  Cosgrove  swore  that  the  conduct  of  the  Returning 
Officer  was  so  partial  that  he,  with  others,  protested  in  eonseqneaee 
of  the  Returning  Officer's  miecoiKUMt  and  that  of  the  ConalaUes : 
That  he  ia  a  voter  ia  the  ward,  and  la  aware  that  there  were 
seversl  voteri  of  Relator  who  coidd  not  get  voting  at  the  said 
eleotion. 

Thomas  Nelsea  swore  that  he  observed  a  designed  aad  deter* 
mined  partiaUty  on  the  part  of  the  Betmrnhig  Officer  ia  favor  of 
Defendant,  ia  preference  to  Relator. 

Thomas  Coaoh  swore  that  he  saw  several  veten  simllariy  sita-» 
ated  la  regard  to  residence  aad  quallficatioa  reftised  by  the 
Returning  Offioer  when  they  were  supposed  to  be  Relator's  friends, 
bat  admitted  whea  supposed  to  be  Defisadaat'e  Meade :  That  had 
the  RetoniBg  Officer  aad  his  CoastaMea  aeted  Ihirly  aad  impsar* 
tiaHy,  Relalor  weald  havebeea  elected  and  aot  Hall. 

George  Cosgrove  swoie  that  whea  theRetaming  Officer  put  the 
qaeatiea,  who  do  yoa  vote  fer,  to  a  voter  present  aad  about  to 
vete^  added  the  word  «<  Hall;"  this  was  in  the  ease  of  ThosMS 
Anastroag :  That  he  told  Relator  he  woald  vote  for  him  if  it  eaae 
to  a  tie,  bat  in  eonseqaeaoe  \of  tiie  minority  aad  the  abseaoe  of 
votes  whioh  were  aot  poUed,  he  did  aot  vote. 

Tliere  were  ia  all  tea  affidavits  filed  oa  behalf  of  the  Relator. 


For  Defendant  the  following  affidavits  were  filed.  The  R^feum** 
ing  Officer  was  also  made  a  party. 

George  D.  Lamot,  the  Retuming  Offioer,  swore  that  the  election 
was  conducted  by  him  acoordin^  to  law,  the  utmost  freedom  of 
voting  being  given  to  voters  and  the  strictest  impartiality  shown 
to  both  the  candidates,  as  well  as  their  supporters:  That  aa 
Retuming  Officer  he  took  no  part  to  secure  the  election  of  either 
of  the  candidates  in  preference  to  the  other :  That  Thomas  Wilson 
voted  for  Relator,  and  was  afterwards  sworn  in  and  acted  as 
special  constable  during  part  of  the  election,  and  shewed  a  partial 
fueling  towards  Relator :  That  two  other  county  constables  were 

Present  and  acted  as  constables  in  the  most  impartial  manner : 
hat  no  votes  polled  for  Relator  were  put  down  for  Defendant : 
That  the  friends  and  supporters  of  Relator,  as  well  as  Relator 
himself,  after  the  protest  on  the  second  day,  did  solicit  support 
for  Relator,  and  polled  one  vote  (Archibald  Muir)  fbr  him,  and 
presented  in  two  instances  other  parties  to  vote  for  him,  urging 
them  to  take  the  oath,  and  others  of  Relator's  followers  urged 
them  to  take  the  oath,  but  they,  ThomsA  Riley  and  William  Muir, 
refosed  to  take  the  oath ;  Thomas  Wilson  and  William  Burges, 
supporters  of  Relator,  urged  them  to  take  the  oath  after  the  pro- 
test was  given :  That  he  oifered  no  insulting  language  to  any  one 
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at  the  eleotioD,  aor  did  he  act  in  aov  aabeooiniDg  maaner :  That 
relator  was  gniltj  of  improper  oondaet  and  fenda  and  yiolenoe  : 
That  Thomas  Armationg  answered,  when  ashed  for  whom  he  ^ted, 
"  Hall,*'  and  then  went  awaj,  and  after  Robert  Armstrong  (his 
brother)  had  Toted  for  Defendant,  came  back  with  a  number  of 
Relator  8  supporters  and  said  he  had  Toted  for  Relator,  and 
wanted  his  vote  changed,  which  the  Returning  Officer  refused : 
That  DaTid  Long  offered  to  Tote,  but  his  name  not  appearing  on 
the  copy  of  the  assessment  roll  as  a  householder  or  freeholder,  he 
refused  to  allow  him  to  Tote ;  and  Long  ^d  not  say  for  whom  he 
intended  to  vote :  That  there  were  112  names  on  the  copy  of  the 
assessment  roll  furnished  him  by  the  Clerk  for  the  Ward,  of  whom 
22  were  not  mentioned  as  householders  or  freeholders,  1  was  a 
minor,  18  were  absent  from  the  township  during  the  election,  2 
reftised  to  take  the  necessary  oath  as  desired  by  Hall,  and  7  never 
presented  themseWee;  and  72  Toted,  89  for  Hall  and  88  for 
Relator  ;  6  persons  voted  for  Walker  who  had  no  votes,  of  whem 
8  were  not  on  the  roll,  and  the  other  two  were  neither  freeholders 
nor  householders :  That  Hall  was  duly  eleeted :  That  as  long  as 
Walker  was  in  the  migorlty  peace  and  quietness  prevailed,  but 
when  Hall  obtained  the  mijoiity,  Relator  and  his  supporters 
caused  much  trouble  and  were  most  quarrelsome;  whUstwith 
Hall  and  his  supporters  there  was  no  trouble. 

William  Hall,  the  defendant,  by  his  affidavit,  swore  that  the 
eleotion  was  conducted  according  to  law,  the  utmost  faimass  of 
voting  being  given :  That  before  the  oouttrencMmeat  of  the  elee- 
tion  he  told  the  Returning  Officer,  ia  the  prsaenee  of  Relator,  he 
wished  the  election  to  be  conducted  strictly  according  to  law,  ae 
he  thought  Relator  would  take  advantage  of  any  defect:  Ttett  ha 
received  no  fkvor  or  partiality  from  the  Retuniing  Officer  at 
any  stage  of  the  proeeedings :  Tliat  three  Qennans,  not  being 
able  to  speak  the  Sngllali  language  fluently,  voted  for  Relator, 
and  when  they  discovered  their  mistake  wished  to  ofaange  tteir 
votes  to  Deteidaat,  but  the  Returning  Offiesr  refused  to  permit  it : 
That  Thomas  Armstrong  voted  for  htm  (Hall),  and  when  Relator 
became  aware  of  H  he  wanted  the  Returning  Ofieer  to  change  hie 
vote,  remartddg  that  he  would  give  Hall  any  that  had  been  given 
to  Relator  in  mistake,  and  though  he  would  have  been  gainer  by 
the  change  he  advised  the  Riitwming  Officer  not  to  eonssnt  to  the 
ehange:  Tha4^  as  long  as  Relator  was  ha  the  iMj<»ity  the  election 
proceeded  quietly,  btttwhett  Befbndant  began  to  go  ahead  Heiater 
and  his  p«iy  became  very  quarrelseine  and  tvoubleeome. 

Joseph  J.  Lament,  the  Poll  Clerk,  swore  €hat  Returning  Officer 
asked  Thomas  Armstrong  *<  what  to  your  name  V*  *'who  do  you 
vote  for?"  to  which  he  answered  to  the  first  question  '<  Thomas 
Armstrong,"  and  to  the  second  **  William  Hall :"  That  Returning 
Officer  did  not  prompt  any  vote  at  the  election :  Aat  after  Relator 
handed  in  the  protest  there  Was  a  vote  recorded  for  him,  and  he 
continued  to  solicit  votes  to  the  dose. 

George  6.  Lament,  Acting  Constable  during  tiie  election,  swore 
(hat  one  David  Long  presented  himself  as  a  voter,  but  refused  to 
take  the  oath,  and  left  the  poll :  That  Thomas  Armstrong  voted 
fbr  WilUam  Hall :  That  Returning  Officer  instructed  him  to  call 
forward  voters. 

John  Malcolm  swore  that  David  Long  came  to  the  poll  to  vote 
as  he  thought ;  he  refused  to  take  the  oath,  saying  he  did  not 
reside  on  his  own  place,  but  was  hired  with  one  Nelson. 

William  Leggltt  swore  that  he  aaw  Walker  and  others  trying  to 
induce  one  Da^d  Long  to  take  the  oath. 

Renjamin  Leggltt  «wore  that  David  Long  was  ufged  by  a  nnmlMr 
of  persons  to  take  tiie  oath,  but  he  did  not  see  him  do  so ;  when 
he  (Long)  firM  came  to  the  poll  he  appeared  to  decline  taking  the 
oath,  and  tuned  away  ftotb.  the  poll  and  commenoed  talking  with 
some  of  Walker's  suppofters. 

James  Leggett  swore  that  one  David  Long  came  forwaird  to 
vote,  but  went  off  without  dohig  so.  Relator's  party  strongly 
urged  Long  to  take  the  oath,  the  not  taking  of  which  appeared  to 
be  the  reason  why  he  had  not  voted  when  he  first  came  to  the 
poU. 

€lecrge  E.  Simpson  swore  that  he  acted  as  constable  during  the 
election :  That  Thomas  Armstrong  voted  for  WilHam  Hall :  That 
David  Long,  WilHam  Muir  and  Thomas  Riley,  preeented  them- 
selves to  vote  at  the  siud  election,  but  refused  to  take  the  neoes* 
saiy  eath:  That  thift  Returning  Officer  threw  no  obetaoles  in  the 


way  of  qualified  voters  voUng  as  they  pleased,  but  throughout  the 
election  acted  in  the  most  impartial  manner :  That  Relator,  on  the 
second  day,  after  protesting  against  the  election,  brought  forward 
three  persons  to  vote  for  htan ;  one  of  them  did  so,  the  two  others 
refused  to  take  the  neeeesary  oath,  whereupon  Relator  used 
abusive  language  to  the  Returelng  Officer  to  eoeroe  him  into  taking 
the  two  votes :  That  George  Cosgrove  was  not  in  tiie  room  at  the 
time  Thomas  Armstrong  voted:  That  the  Returning  Offieer  did 
not  prompt  the  said  Thomas  Aimstrong,  when  he  voted  for  Wm. 
Hall. 

Henry  McNally  swore  that  he  was  at  the  poll  doing  both  dayi* 
polling,  and  heard  the  Returning  Officer  call  for  voters  to  come 
forward.  He  saw  no  person  refused  the  privilege  of  voting  who 
was  entitled  to  voteu  The  Returning  Offieer  shewed  dnring  hia 
stay  at  the  poll  the  greatest  fairness  and  the  strictest  impartiality  s 
That  when  David  Long  came  forward  as  he  supposed  to  vote, 
WiUiam  Hall,  one  of  the  candidates,  requested  the  Returning 
Officer  to  administer  the  oath  to  liim ;  Long  refused  to  take  it 
and  turned  away  from  the  poll,  after  which  he  heard  several  par^ 
ties  urge  him  to  take  it. 

David  Keeth  swore  that  he  saw  David  Long  come  forward  to  the 
poll  te  vote,  but  refused  to  take  the  oath.  The  Returning  Officer 
asked  him  if  he  had  been  a  householder  for  a  month  precediog 
the  eiectien.  He  answered,  he  had  not.  After  which  he  declined 
taking  the  oath. 

Robert  Cannon  swore  that  he  saw  David  Long  reAue  to  take 
tbe  oath,  and  consequently  he  did  not  vote  during  his  stay  at  the 
poll. 

Bei^ftuiin  Carmou  swore  that  he  saw  David  Long  refrtse  to  take 
the  oath,  leave  the  poll,  and  go  and  converse  with  Relator ;  and 
heard  Returning  Officer  call  for  voters,  and  did  not  notice  any 
partiality. 

James  Brocklebank  swore  that  he  was  at  the  poll  the  greater 
part  of  both  days'  polling,  and  saw  Relator  and  hm  fhther,  on  the 
second  day,  browbeating  the  Returning  Officer  t  That  he  saw  no 
obstacle  thrown  in  any  voter's  way  to  hinder  IHm  from  reoordlng 
his  vote  for  either  candidate ;  the  Returning  Officer  shewed  the 
strictest  impartiality  and  fairness  towards  the  voters  of  both  ean- 
didatee  dnring  his  stay  at  the  place  of  polling :  That  since  the 
last  election  he  met  Thomas  Armstrong,  wlto  told  hfA  he  had 
voted  for  Hall  at  the  election,  but  said  he  intended  to  vote  for 
Walker,  but  did  not ;  he  admitted  having  been,  at  the  time  he 
voted,  under  the  influence  of  whiskey. 

James  Benson,  constable,  swore  that  Returning  Offieer  shewed 
the  strictest  impartmllty :  Tliat  Relator  and  his  father,  on  the 
second  day  of  tiie  election,  acted  in  the  most  uproarious  and  dis- 
orderly manner,  so  mnoh  so  that  the  Returning  Officer  oidered 
him  (the  Constable)  to  preserve  the  peace ;  he  resided  in  Canada 
over  17  years,  and  has  been  three  times  elected  oouncHlor  for 
Brant,  and  never  saw  a  candidate  and  his  supporters  conduct 
themselves  in  a  maimer  so  disorderly  as  the  said  Walker  and  his 
friends  did. 

John  Leggett  swore  that  he  was  at  the  polling  place  nearly  the 
whole  of  the  first  day  and  so  long  of  the  second  day  as  the  poll 
was  kept  open :  That  for  many  years  he  was  a  Returning  Oflicer 
in  the  Township  of  South  Crosby :  That  Lament,  the  Returning 
Officer,  conducted  the  election  in  the  most  impartial  and  foir 
manner :  That  he  paid  great  attention  to  his  conduct  during  both 
days'  polling,  more  so  than  he  would  have  done  had  he  not  been 
a  returning  officer  himself  for  so  many  years. 

The  affidarits  of  three  persons  who  voted  for  Walker  were  put 
hi,  stating  that  they  were  not  obstructed  and  tiiat  everything  was 
fkir. 

Other  three  affidarits  were  filed  to  shew  that  four  persons, 
whose  votes  were  unpolled,  would  have  voted  for  Defendant,  there 
being  as  stated  by  the  Returning  Officer  only  nine  unpolled  votes 
in  the  ward. 

There  were  seven  more  affidarits  to  shew  that,  in  the  opinion  of 
tiie  Deponents,  the  Returning  Officer  acted  in  a  moat  foir  and 
impartial  manner. 

There  were  in  all  twenty-nine  affidarits  filed  on  behalf  of  the 
defendant 

E.  A.  HarrUou  for  Relator. 

C,  J.  Carroll  for  Defendant  and  the  Retoming  0ffio6c« 
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BioHABD8»  J. — I  have  r«ad  all  the  affidarits,  considered  them 
carefallj,  and  have  arrWed  at  the  following  conclusions. 

1.  As  to  the  first  ground  stated  in  the  Relator's  statement.  It 
is  Bot  pretended  that  the  Relator's  supporters  were  prevented  hy 
physical  force  ttom  coming  forward  to  TOte  for  him,  or  if  it  is  so 
pretended  there  is  no  CTidenoe  brought  forward  to  sustain  that 
position.  No  voter  ia  named  who  was  hindered  in  going  forward 
to  vote  ;  so  that  if  the  voters  tbemselt ee  were  unwilling  to  come 
forward  to  offer  their  votes  in  consequence  of  the  conduct  of  the 
Returning  Officer,  that  would  more  properly  come  under  the 
ground  of  complaint.  As  to  the  first  ground,  then,  I  think  the 
Relator  fails  to  make  out  a  case. 

2.  That  votes  were  recorded  for  Defendant,  though  polled  for 
Relator. 

This  charge  relates  only  to  the  case  of  Thomas  Armstrong.  He 
sajs,  when  asked  who  he  voted  for,  he  said  **BiH,"  meaning 
Relator:  that  after  hearing  his  vote  had  been  recorded  for  Defen- 
dant, and  before  he  left  Uie  polling  booth,  he  declared  Relator 
was  the  man  he  intended  to  vote  for,  and  that  he  never  mentioned 
Defendant's  name  on  the  occasion,  except  to  say  he  would  not  vote 
for  him :  that  he  offered  to  make  an  affidavit  before  he  left  the 
polling  place  that  he  had  voted  for  Relator;  but  the  Returning 
Officer  refused  to  accept  such  affidavit,  and  would  not  enter  his 
vote  for  Relator.  William  Burgess  also  states  that  Thomas  Arm- 
strong voted  for  Relator,  but  his  vote  was  entered  for  Defendant, 
which  Armstrong  disclumed  on  the  spot,  and  offered  to  make 
affidant  that  he  voted  for  Walker ;  and  George  Oosgrove  states 
that  when  the  Returning  Officer  put  the  question,  "  who  do  you 
vote  for,"  to  Thomas  Armstrong,  he  (the  Returning  Officer)  added 
the  name  «<HalL" 

In  relation  to  this  tote,  the  Returning  Officer  states  that  when 
Thomas  Armstrong  was  asked  '*for  whom  do  you  vote,"  he 
Answered  **Hall,"  and  then  went  away;  and  after  Robert  Arm- 
strong, his  brother*  had  voted  for  Defendant,  came  back  with  a 
number  of  Relator's  supporters,  and  said  he  had  voted  for  Relator 
»nd  wanted  his  vote  changed,  which  he  (the  Returning  Officer) 
refused  to  do.  The  Defen(Unt  (Hall)  states  that  Thomas  Arm- 
strong voted  for  him ;  that  when  Relator  became  aware  of  it  he 
wantwl  the  Returning  Officer  to  change  his  vote,  and  offered  to 
allow  any  votes  that  had  been  recorded  for  Relator  by  mis- 
take to  be  given  to  Defendant  That  three  Germans  voted  for 
Relator,  who  intended  voting  for  Defendant,  but  he  (Defendant) 
advised  the  Returning  Officer  not  to  consexll  to  any  change  after 
the  votes  were  recorded.  Joseph  J.  Lament,  the  Poll  Clerk,  states 
that  Thomas  Armstrong,  on  being  asked  "  who  do  you  vote  for," 
answered  **  William  Hall,"  and  that  the  Returning  Officer  did  not 
prompt  any  voter  during  the  time  of  the  election.  George  B. 
Lament,  Acting  Constable,  states  that  Thomas  Armstrong  voted 
for  William  Hall.  George  Simpson,  who  acted  as  constable,  states 
that  Thomas  Armstrong  votcMl  for  William  Hall:  that  George 
Cosgrove  was  not  in  the  room  when  Armstrong  voted,  and  the 
Returning  Officer  did  not  prompt  him  when  he  voted  for  Hall. 
James  Brocklebank  states  that,  since  the  last  election,  Thomas 
Armstrong  told  him  he  had  voted  for  Hall,  but  intended  to  vote  for 
Walker  and  did  not,  and  admitted  having  been  at  the  time  he  voted 
under  the  influence  of  whiskey. 

Mr.  Armstrong  himself  states  that,  when  asked  for  whom  he 
voted,  he  replied  **  Bill,"  meaning  Relator.  Now,  if  he  used  this 
as  meaning  William,  it  would  apply  equally  well  to  Relator  and 
Defendant,  for  they  are  both  called  William.  If  it  be  true  that 
Armstrong  was  under  the  influence  of  liquor  when  he  voted,  that 
might  account  for  the  confusion.  At  all  events,  the  Returning 
Officer,  the  Poll  Clerk,  the  Defendant,  and  the  Constables,  under- 
stood he  at  first  voted  for  Defendant  I  am  not  therefore  pro- 
pared  to  support  the  Relator's  case  on  this  ground. 

8.  The  third  ground  is  too  vague,  the  charge  too  general,  and 
the  affidavits  filed  to  support  and  repel  the  charge  are  equally 
vague  and  general.  It  is  met  quite  conclusively  as  a  genend 
charge. 

4.  There  is  no  affidavit  from  any  elector  that  he  omitted  to  vote 
for  Relator  on  the  ground  suggested,  nor  is  any  elector  named 
who  declined  voting  for  Relator  for  the  cause  suggested. 


6.  It  is  true  that  Relator  protested,  but  it  seems  equally  beyond 
all  doubt  that  he  solicited  parties  to  vote  for  him  after  the  protest 
and  thac  one  voter  voted  for  him  thereafter  at  his  request 

6.  The  Relator's  own  affidavit  mentions  that  there  were  nine 
votes  remaining  in  the  ward  unpolled.  The  Returning  Officer  thinks 
there  were  only  seven  votes  that  did  not  come  forward.  Relator  does 
not  give  the  name  of  a  single  voter  that  would  have  supported 
him  who  did  not  come  forward  from  any  of  the  causes  aligned; 
whilst  Defendant  endeavours  to  shew  that  four  out  of  the  seven  or 
nine,  as  it  may  be,  of  unpolled  votes,  would  have  been  cast  for 
him.  I  do  not  think  the  facts  stated  in  the  affidavits  would  at  all 
warrant  setting  aside  the  election  on  this  ground. 

The  names  of  David  Long  and  Thomas  Riley  are  mentioned  in 
the  affidavits,  and  I  will  see  what  is  said  about  them.  First  as  to 
David  Long.  He  states  in  his  affidavit  that  he  is  a  duly  qualified 
voter  in  the  ward,  and  came  to  record  his  vote.  That  when  he 
took  the  oath  of  qualification,  the  Returning  Officer  turned  away 
liis  head  and  refused  to  record  his  vote ;  that  he  told  the  Return- 
ing Officer,  if  he  was  going  to  vote  for  Defendant  his  vote  would 
not  be  refused.  Nicholas  Willoughby  states  that  he  saw  David 
Long,  a  duly  qualified  voter,  take  the  oath  of  qualification ;  that 
the  Returning  Officer  asked  him  if  he  understood  the  nature  of  an 
oath.  He  replied,  he  did.  The  Retoming  Officer  refused  to  re- 
cord his  vote.  He  came  up  as  he  believes  to  vote  for  Relator. 
The  Returning  Officer  states  that  David  Long  offered  to  vote,  but 
his  name  not  appearing  on  the  copy  of  the  assessment  roll  fur- 
nished him,  as  a  freeholder  or  householder,  he  refused  to  allow 
him  to  vote,  and  Long  did  not  say  for  whom  he  intended  to  vote. 
Geox^  B.  Lament  states  that  Long  presented  himself  as  a  voter, 
but  refused  to  take  the  oath,  and  left  the  poll.  John  Malcolm 
states  that  Long  came  to  the  poll  to  vote,  as  he  thought  He  re- 
ftised  to  take  the  oath,  saying  he  did  not  reside  on  his  own  plaoe, 
but  was  hired  with  one  Nelson.  William  Leggett  states  he  saw 
Walker  and  others  trying  to  induce  David  Long  to  take  the  oath. 
Beigamin  Leggett  states  that  Long  waa  urged  by  a  number  of 
persons  to  take  the  oath,  but  he  did  not  see  him  do  so.  When 
Long  first  eame  to  the  poll  he  appeared  to  decline  taking  the  oath, 
and  turned  away  from  the  poll  and  commenced  talking  with  some 
of  Walker's  supporters.  James  Leggett  says  that  Long  came  for- 
ward to  vote,  but  went  off  without  doing  so.  Relator's  party 
strongly  urged  him  to  take  the  oath,  the  not  taking  of  whioh 
appeared  to  be  the  reason  why  he  had  not  voted  when  he  first 
came  to  the  poll.  George  Simpson  states  that  David  Long,  Wm. 
Mulr,  and  Thomas  Riley,  refiised  to  take  the  necessary  oaths. 
William  McNally  states  that  when  David  Long  came  forward  to 
vote,  as  he  supposed,  William  Hall  (the  Defendant)  requested  the 
Returning  Officer  to  administer  the  oath  to  Long,  whioh  he  refused 
to  take,  and  turned  away  from  the  poll.  David  Keeth  states  that 
he  saw  Long  come  forward  to  vote,  but  he  refused  to  take  the 
oath.  The  Returning  Officer  asked  him  if  he  had  been  a  house- 
holder for  a  month  preceding  the  election,  he  answered  he  had  not 
After  which  he  declined  taking  the  oath.  Robert  Cannon  saw 
Long  refuse  to  take  the  oath.  David  Cannon  saw  David  Long 
refuse  to  take  the  oath  and  leave  the  poll  and  go  and  converse 
with  Relator. 

The  Returning  Officer  himself  does  not  say  that  Long  refused 
to  take  the  oath,  but  mentions  that  he  was  not  returned  on  the  list 
as  rated  on  the  assessment  roll  as  a  f^eholder  or  householder, 
whioh  of  course  would  be  such  an  objection  as  would  justify  the 
r^ection  of  his  vote.  Ono  of  the  Deponents  states  that  the  Defen- 
dant required  Long  to  take  the  oath  of  qualification.  It  would 
indeed  be  singular  if  the  Returning  Officer  had  administovd  the 
oath  to  him  when  his  name  is  omitt^  from  the  list  handed  to  him, 
if  he  considered  that  a  fatal  objection  to  his  vote,  and  still  more 
singular  that  after  administering  the  oath  to  him  he  should  refuse 
to  take  the  vote. 

It  is  not  stated  by  Relator,  as  a  ground  of  complaint  against 
the  Returning  Officer,  that  after  having  administered  the  oath  to 
Long  he  refused  to  allow  him  to  vote,  and  in  that  way  shewing 
pariialiaty  and  calling  for  an  explicit  answer.  It  is  sworn  in 
the  affidavits,  (and  there  are  many  affidavits,)  that  Long  re- 
fused to  take  the  oath.  It  Is  possible  he  may  have  refused  at 
one  time,  and  afterwards  did  take  it     There  is  nothing  to 
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sKew  Bach  to  be  the  case,  and  if  it  was  not  so  there  is  a  plain 
denial  by  many  witnesses  of  the  fact  of  his  taking  the  oath.  The 
groand  stated  by  the  Returning  Officer  would  bo  sufficient  to 
reject  this  vote,  and  if  it  were  allowed  it  would  not  effect  the 
resalt. 

As  to  Thomas  Riiey,  he  refosed  to  take  the  oath,  as  he  admits 
himaelf,  bat  says  the  Retuming  Officer  refused  to  record  his  TOte 
nnless  he  was  sworn,  as  he  believes  oat  of  spite  or  some  other 
improper  motive,  as  he  well  knew  his  rote  was  good.  If  this  had 
been  stated  as  a  speeifio  charge  against  the  Retoming  Officer,  as 
shewing  him  to  have  been  partial  and'a  partizan  of  Defendant, 
sad  that  he  had  of  his  own  mere  motion,  without  being  required 
80  to  do  by  the  Defendant,  insisted  on  the  voter  taking  the  oath 
to  annoy  and  vex  him  and  perhaps  prevent  his  voting  for  Relator, 
when  he  knew  he  had  a  good  vote,  I  might  have  required  an 
explicit  answer  fh>m  the  Retuming  Officer  on  this  point  But  the 
charge  has  not  been  so  made ;  and  in  reference  to  the  voters  un- 
poU^  who  have  good  votes,  the  Retuming  Officer  states  that  two 
refused  to  take  the  necessary  oath  as  reqmred  by  Hall,  which  may 
inelude  this  voter.  Now  if  the  candidate  required  the  Retoming 
Officer  to  administer  the  oath  to  a  voter,  and  he  revised  to  take  it, 
the  refusal  to  record  such  a  vote  could  never  be  properly  urged  as 
indieating  partiality  on  the  part  of  the  Retuming  Officer.  If  the 
charge  had  been  in  express  terms  that  the  Returning  Officer, 
without  being  required  so  to  do  by  either  of  the  candidates,  or 
th«r  agents,  and  with  a  view  of  favoring  the  return  of  Defendant^ 
and  for  purposes  of  annoyance,  had  required  a  person  (naming 
him)  whom  he  knew  to  be  a  qualified  voter  to  take  the  qualifica- 
tion oath,  then  he  ought  to  answer  explicitly.  It  would  be  the 
duty  of  tiie  officer  to  refuse  to  record  the  vote  if  a  candidate  in- 
sisted on  the  voter  taking  the  oath,  and  he  declined  doing  so,  and 
he  might  then  well  insist,  even  if  he  knew  he  had  a  good  vote,  on 
his  taking  the  oath,  before  he  would  record  the  vote. 

The  Relator  fails  to  make  out  a  case  to  warrant  me  in  coming 
to  the  conclusion  that  the  election  should  be  set  aside.  He  fails 
to  shew  that  the  result  of  which  he  complains  was  caused  by  the 
conduct  of  the  officer,  and  therefore  it  is  only  of  importance  to 
consider  the  other  grounds  as  to  the  Retuming  Officer,  so  far  as 
the  eosts  are  ooncemed. 

The  general  rule  is  to  assume  that  the  officer  acts  properly  and 
honestly  until  the  contrary  is  shewn,  and  when  it  is  intended  to 
diarge  the  officer  with  ui^aimess  and  partiality  the  case  should 
be  pUinly  stated  and  clearly  made  oat  In  this  case  the  charges 
made  are  general,  are  met  as  broadly  ss  they  are  made,  and 
as  to  the  specific  grounds,  considering  all  the  affidavits  filed,  I 
think  the  Rielator  fails  to  make  out  his  case. 

In  conclusion,  I  may  say  I  have  arrived  at  the  following  results. 
1.  That  Relator  fails  to  shew  that  any  named  duly  qualified  voter 
was  induced  to  retrain  fh)m  voting  for  him  by  the  conduct  of  the 
Retaming  Officer  or  the  Constables.  2.  That  even  if  it  be  ad- 
mitted that  the  votes  of  Long,  Armstrong  and  Riley,  should  have 
been  recorded  for  Relator,  he  would  still  be  in  a  minority.  The 
votes  at  the  close  being  for  Relator  88,  and  for  Defendant  89 ; 
dedn«oting  one  vote  from  the  latter  and  adding  three  to  the  former, 
the  result  would  be  88  for  Defendant  and  86  for  Relator,  leaving 
the  Blelator  in  a  minority  of  two ;  and  so  his  ease  fails. 

As  to  the  costs,  I  think  I  cannot  under  the  circumstances  vary 
the  general  rule  that  the  unsacoessful  party  must  pay  the  costs, 
and  iherefore  decide  as  to  costs  against  Relator ;  but  must  not  re- 
frain from  drawing  the  attention  of  the  taxing  officer  to  the  great 
number  of  affidavits  filed  on  behalf  of  the  Defendant  and  the 
Retaming  Officer,  and  the  extraordinary  manner  in  which  they 
are  framed,  the  larger  part  of  them  being  filled  with  a  statement 
of  the  time  and  place  of  holding  the  election,  the  names  of  the 
Candidates  and  the  Returning  Officer. 

It  will  be  well  for  the  Master  to  consider.  In  taxing  the  costs, 
whether  it  was  necessary  to  have  so  many  affidavits  and  so  diffuse, 
and  whether  a  great  many  of  the  Deponents  could  not  have  Joined 
in  one  affidavit,  particularly  those  who  swear  generally  as  to  the 
fiumess  of  the  conduct  of  the  Retuming  Officer. 

Judgment  for  defendant  with  costs. 


Stspobv  Closson  v.  Jordan  Post  Albxakdeb  Thompson  and 

Thomas  Adams. 

Adminittration  Bond — QmU  qfauignmenL 

Tbe  eostfi  of  an  application  under  sec.  82  of  the  Surrogate  Courts  Act  (Oon.  Stat. 
U.  G.  p.  112),  for  an  alignment  of  a  probate  bond  in  order  to  an  action  thereon 
at  Common  Law,  cannot  be  taxed  as  costs  in  the  aetlon  bat  should  be  reoovered 
as  damages  consequent  on  default. 

(Chambers,  May  15, 1860.) 

It  is  provided  hy  sec.  82  of  the  Surrogate  Courts  Act  (Con.  Stat. 
U.  C,  p.  1 12)  that  the  Court  of  Chancery  may  order  all  bonds  taken 
in  the  Court  of  Probate  on  the  grant  of  administration,  and  inforce 
on  Ist  September,  1858,  to  be  assigned  and  that  the  same  may  be 
enforced  in  the  name  of  the  assignee  under  the  authority  of  the 
Court  of  Chancery,  in  the  same  way  as  provided  for  in  the  ease 
of  assignment  of  bonds  in  the  Surrogate  Court. 

As  to  the  latter,  it  is  by  sec.  65  of'  the  same  Act  (p.  108)  pro- 
vided that  the  judge  of  every  Surrogate  Court  on  application 
made  or  on  a  petition  in  a  summary  way,  and  on  being  satisfied 
that  the  condition  of  any  such  bond  has  been  broken,  may  order 
the  Registrar  of  the  Court  to  assign  the  same,  to  some  person  to 
be  named  in  such  order,  and  that  such  person,  his  executors  or 
administrators,  shall  thereupon  be  entitled  to  sue  on  the  said 
bond  in  his  own  name,  both  at  Law  and  in  £quity,  as  if  the  sama 
had  been  originally  given  to  him  instead  of  to  the  Judge  of  tbe 
Court,  and  shall  be  entitled  to  recover  thereon  as  trustee  for  all 
persons  interested  the  full  amount  recoverable  in  respect  of  the 
condition  of  the  said  bond. 

Letters  of  administration  were  granted  by  the  Court  of  Probate 
for  Upper  Canada  as  to  the  estate  of  Calvin  Camell,  deceased, 
during  the  minority  of  his  son,  who  was  then  a  minor,  to  the  de- 
fendant Jordan  Post  The  usual  bond  was  given  by  defendant  Post 
and  the  remiuning  defendants  Thompson  and  Adams.  It  having 
afterwards  been  shewn  by  the  plaintiff  to  the  satisfaction  of  the 
Court  of  Chancery,  that  defendant  Post  had  committed  a  breach 
of  the  condition  of  tbe  bond,  that  Court  ordered  the  bond  to  be 
assigned  to  the  plaintiff. 

Plaintiff  then  commenced  an  action  upon  the  bond  in  the  Court 
of  Queen's  Bench,  and  recovered  a  veniict  for  the  penalty  with 
damages  assessed  at  £61. 

At  the  taxation  of  costs,  plaintiff  included  in  his  bill  against  the 
defendants,  the  costs  of  the  application  to  the  Court  of  Chancery 
for  the  assignment  of  tho  bond,  and  tho  master  disallowed  them. 

R.  A,  ITarriaon,  appealed  against  the  master's  decision. 

W.  IT,  Burns,  contra. 

Draper,  C.  J. — In  my  opinion,  the  costs  of  the  application  to 
the  Court  of  Chancery,  cannot  be  taxed  as  costs  in  this  cause.  I 
think  they  might  have  been  recovered  as  damages  consequent  on 
the  default  of  the  defendant 


CHANCERS. 


(Roportid  bj  Tuoius  JEtoeoia  Bsq«»  l*L.  B^  Barriiter«t-Law;) 
Jahis  Caldwrll  y.  Hksskiah  J.  Hall  ahd  Jonir  Maxwkll. 

Mortgagor  and  Mrrigagee— Dormant  Equiixei  Act  18  Vic^  eh,  124. 

ffddy  1.  That  th«i  Dormant  EqntUm  Act,  18  Tic.,  eh.  124,  (Oon.  Stat.  U.  C  p.  58, 
ch.  12  sees.  69  A  60)  doee  not  apply  to  cases  of  an  «xpTera  trust  2.  That  ciaarly 
It  does  not  aztand  to  cases  of  mortipiett;  these  casss  beiof  amply  provided  ft>r  by 
the  Chanoezy  Act,  (  Wragg  t.  Jarvu  in  appeal,  7  Grant.  220,)  commented  upon. 

(Hay  Idy  I860.) 

In  1855,  Bobert  Caldwell,  the  father  of  the  plaintiflT,  was  the 
owner  of  Lot  No.  104  in  the  town  of  Guelph,  containing  by  ad- 
measurement one  quarter  of  an  acre,  with  a  house  and  other  build- 
ings thereon  erected. 

On  10th  March,  in  the  same  year,  he  mortgaged  the  lot  and 
premises  to  the  defendant  John  Maxwell,  as  security  for  the  pay- 
ment of  X45,  and  interest  on  or  before  4th  February,  1837. 

Robert  Caldwell  continued  in  possession  up  to  the  time  of  his 
death,  which  happened  during  the  month  of  May,  1888.  He  died 
intestate,  leaving  a  widow  and  the  pl^iiff,  hia  only  son  and  heir 
at  law,  his  survivors. 

The  plaintiff,  at  the  time  of  his  father'a  death,  was  an  infant 
under  the  age  of  2  years. 

The  defendant  John  Maxwell,  having  in  1839,  about  a  year 
after  the  death  of  plaintiflTs  father,  threatened  proceeding*  at  law 
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to  recoTer  possession  of  the  mortgaged  premises,  'whioh  ap  to  that 
time  had  continued  in  possession  of  the  widow  of  the  deceased 
and  of  plaintiff,  was  allowed  to  take  qalet  possession  and  continued 
In  receipt  of  the  rents  and  profits  until  1842. 

In  the  last  mentioned  year  defendant  Maxwell  by  writing  trans- 
ferred all  his  interest  in  the  lot  to  the  defendant  Hezekiah  J. 
Hall,  which  was  in  express  terms  made  subject  to  the  equity  of 
redemption  of  Robert  Caldwell,  and  those  claiming  under  him. 

Defendant  Hall  haTing  entered  into  possession,  has  hithefto  con- 
tinued in  possession,  and  it  was  alleged  that  the  defendants  Max- 
well and  Hall,  receiTcd  from  the  rents  and  profits  of  the  lot,  more 
than  sufficient  to  discharge  the  mortgage  money  and  interest. 

It  was  also  alleged  that  at  the  time  defendant  Hall  entered  into 
possession  there  was  a  grood  and  Taloable  house  on  the  lot,  which 
was  destroyed  by  fire  during  his  possession,  and  not  re-built 

Plaintiff  attained  the  age  of  21  years  on  24th  NoTcmber,  1867, 
and  filed  his  bill  to  redeem,  praying  for  an  account  of  the  rent  and 
profits ;  and  that  defendant  Hall,  might  be  ordered  to  account  for 
die  insurance  upon  the  house  destroyed  by  fire,  if  insured,  and  if 
not  insured,  tiuit  he  should  be  made  to  account  for  the  Taloe  of  it. 

The  deftodants  demurred  fbr  want  of  equity,  and  relied  upon 
the  statute  of  limitations  and  the  Dormant  Equities  Act,  18  Vic, 
oh.  124,  as  disentitling  the  phuntiff  to  ilie  prayer  of  his  bOl. 

Adam  Crook*  for  the  demurrer. 

R*  A,  H^rriMon  contra. 

SiUox  T.  8tlU,  6  Grant  287,  and  Wra^g  t.  Beehet,  7  Gnuit  220, 
were  referred  to  in  the  course  of  the  judgment. 

The  judgment  of  the  court  was  deliTcred  by  SsTiir,  Y.  C. 

EsTiff,  V.  G. — I  haye  come  to  the  conclusion  that  this  demurrer 
should  be  OTOrruled. 

Much  diversity  of  opinion  has  arisen  with  respect  to  the  true 
construction  of  the  18  Vic.,  ch.  124.  I  gave  my  opinion  as  to  its 
construction  in  the  ease  of  Silcoz  t.  8tlU,  in  a  Tory  few  words.  I 
confess  that  It  did  not  appear  to  me  that  its  meaning  admitted  of 
any  doubt.  It  appeared  to  me  that  the  preamble  indicated  very 
clearly  the  two-fold  object  of  restricting  the  strict  application  of 
the  riUes  of  law  to  cases  of  actual  fraud,  and  of  conferring  a  dis- 
cretionary jurisdiction  in  all  other  cases ;  and  it  appeared  to  me 
also  Tory  clear  that  the  enacting  clauses  although  not  expressed 
80  clearly  as  they  might  have  been,  were  according  to  the  proper 
construction  calculated  to  carry  out  this  two-fold  olgect.  The  first 
clause  restricting  the  application  of  the  strict  rules  of  law  to  cases 
of  express  ftraud — the  second  clause  conferring  discretionary  juris- 
diction to  all  other  cases.  I  thought  the  words  according  to  the 
strict  rules  of  law  were  necessarily  to  be  understood  in  the  first 
clause  were  so  intended  by  the  framer  of  the  Act  and  naturally 
occurred  to  the  reader  of  it. 

So  far  as  the  case  of  Wragg  t.  Beclut^  is  a  decision,  I  am  bound 
to  follow  it :  the  extra  judicial  opinions  expressed  in  it  are  entitled 
to  full  respect,  but  they  are  of  course  not  binding.  I  consider  the 
only  point  decided  by  that  case  to  be  that  relief  cannot  be  giyen 
so  as  to  ^stnrb  the  legal  title  in  any  cases  within  the  act  except 
cases  of  actual  fraud.  It  was  not  perhaps  strictly  necessary  to 
decide  this  point,  for  it  is  manifest  that  if  the  Court  had  considered 
that  in  other  cases  than  cases  of  actual  fraud,  they  possessed  a 
discretionary  jurisdiction  to  disturb  the  legal  title  they  would  not 
have  exercised  it  in  that  particular  case.  HowcTcr  they  did  not 
consider  the  question,  and  intended  to  decide,  I  think,  that  relief 
against  the  legal  title  was  to  be  confined  to  cases  of  actual  fhiud. 
It  was  unnecessary  to  decide,  and  it  was  not  decided  that  express 
trusts  were  within  the  Act :  because  it  wi|s  considered  that  tiie  case 
under  adjudication  was  a  case  of  constructiTc,  not  of  express 
trust.  The  only  members  of  the  Court  who  expressed  opinions  on 
the  point  were  the  two  learned  Chief  Justices  and  ray  brother 
Spragge.  The  learned  Chief  Ju^ce  of  the  Queen's  Bench  did  not 
express  a  decided  opinion  on  it  I  am  not  sure  that  he  did  not 
incline  against  exprees  trusts  being  introduced  In  the  Act:  it  is 
well  known  that  the  Chancellor  and  my  brother  Spragge,  hold 
that  opinion  strongly :  the  learned  Chief  Justice  of  the  Common 
Pleas  considered  that  express  trusts  were  within  the  Act.  Under 
these  circumstances,  I  am  at  liberty  to  adhere  to  the  opinion  that 
I  haTC  always  entertained,  that  the  Act  does  not  extend  to 
cases  of  express  trust.  In  any  erent,  howcTcr,  I  should  not  con- 
sider that  it  extended  to  cases  of  mortgage.    These  cases  were 


already  amply  prorided  for  by  the  well  kmown  clause  of  the  Chan- 
cery Act,  which  has  been  so  commended  for  its  wisdom. 

The  object  of  the  18  Vic,  was  to  extend  this  prorision  to  othtt 
cases.  The  only  respect  in  which  these  provisions  differ,  is,  that 
the  18  Vic,  limits  the  exercise  of  the  discretionary  jurisdiction 
conferred  by  it  to  within  a  period  of  20  years,  fiut  under  the  1 1th 
clause  of  the  Chancery  Act,  the  Court  has  power  to  deny  redemp- 
tion even  within  20  years,  and  also  to  extend  it  beyond  that  period ; 
and  it  could  not  hate  been  the  intention  of  the  legislature  to  de- 
prive the  court  of  these  powers  which  may  be  so  usefully  aBd 
justly  exercised  according  to  the  circumstances  of  each  indiridnal 
case.  MoreoTer  the  18  Vic  would  operate  only  against  the  mort* 
gagor  and  would  not  affect  the  mortgagee  at  all,  whereas  under 
the  11th  clause  of  the  Chancery  Act,  these  rights  and  remedies  are 
reciprocal.  To  hold  that  the  18th  Vic,  applied  to  mortgages, 
would  be  to  repeal  the  11th  clause  of  the  Chancery  Act  altogether. 
The  cases  oonten^lated  by  the  two  prorisions  are  the  same  sup- 
posing the  18  Vic,  to  comprise  cases  of  mortgages— that  ia  to  say, 
casee  where  the  estate  has  become  absolute  before  the  4th  March, 
1887.  According  to  the  conetruction  which  has  been  put  iqion 
the  18  Vic,  no  relief  could,  under  that  Act,  supposing  it  to  oom« 
prise  oaees  of  mortgage,  be  given  to  a  mortgagor  in  any  such  oaae, 
whatever  its  eircumstaaoes  might  be,  however  just  it  might  be  to 
decree  redemption ;  whereas  under  the  11th  clause  of  the  Chancery 
Act,  the  amplest  discretion  is  given  to  the  Court  to  deal  with  eveiy 
case  according  to  its  circumstances  and  upon  principles  of  perfect 
justice,  holding  therefore  that  this  Act  of  Parliament  does  not 
affsot  oases  of  mortgage  wbich  continue  to  be  governed  by  &e 
ptorision  introduced  into  the  Chanoery  Act  expressly  for  them. 

I  must  overrule  this  demuzrer,  for  the  statute  of  limitatlona 
obviously  interposes  no  bar  to  the  present  case,  possession 
not  haring  been  taken  until  1839,  less  than  20  yean  before  the 
commencement  of  the  suit,  and  as  to  the  demurrer  for  want  of 
equity,  it  being  of  course  clear  that  a  mortgagee  is  entitied  to  re* 
deem  the  estate  at  any  time  within  the  period  allowed  by  law  for 
that  purpose. 

Demurrer  overruled. 


QuicaBAwa  y.  Pa&ks. 


On  M>  mifgmX  tami  «lw  Mmcw's  Bflpoft,  Mtting  oatoertaln  grounds  of  spvaal, 

it  WM 

AM,  14^  Thftt  where  one  dvtaidMit  oMaiiia  an  ordir  «nd  asMmliiM  oo«  of  hto 
ocHlafmdMiti,  and  the  oUmt  parties  to  the  mit  croee  eTemine  nush  no  ileftmlenf^ 
he  le  therebj  made  a  good  witneee  ta  the  eanee. 

Sad.  fliat  Uie  hetn  of  a  deoeaaed  mortgagee  of  4ui  etjoltT  of  redempttoa,  are  not 
neoemacv  partiei  to  a  suit  of  fioreoloeare  by  the  prior  mortgegee  the  proper 
partv  being  the  personal  representatlf  of  soch  mortgagee. 

WL  That  where  eridenee  affeetiDg  the  amoant  repreeButed  as  dne  hj  the  seoond 
mortg|4(e>  Is  takan  in  the  abeeooe  of  vaxh  personal  representative,  It  cannot  bo 
read  agunst  the  equitable  holder  of  such  mortgege,  although  such  eqoitablo 
hcMer  was  a  party  to  tliesnit  when  the  evidenee  was  taken,  and  eross  efsmlned 
the  co<detedant  whoes  eridoDee  afbeted  the  mortgage. 

4th.  That  it  is  snffleient  m  appealing  firom  the  Hester's  Report,  thatnotloe  of  sndi 
amwal  be  served  within  Iborteen  dsys  firom  the  signing  of  radi  xeport. 

This  was  a  motion  by  way  of  appeal  from  the  Master's  Report. 
A  decree  had  been  made  referring  to  the  Master  to  enquire  as  to 
incumtMrances  and  to  take  the  account  During  the  inquiry, 
the  mortgagor  contended  that  a  seoond  mortgage  given  by  him  to 
the  late  £.  F.  Whittemore,  and  now  held  by  Messrs.  Gladstone 
was  without  consideration,  and  that  it  was  given  for  the  aooommo* 
dation  of  the  said  Whittemore.  The  Master  made  the  Gladstones 
and  the  heirs  of  Whittemore  parties — ^no  administration  having  at 
that  time  been  taken  out  for  Whittemore's  estate.  The  morgagor. 
Parks,  had  been  examined  by  a  co-defendant,  a  judgment  creditor 
under  an  order  obtained  for  that  purpose,  and  had  given  eridenee 
as  to  the  accommodation  mortgage,  and  of  there  being  nothing 
due  on  it,  also  eridenee  aiFecting  the  amount  due  on  the  first 
mortgage  held  by  the  plaintiff,  and  had  been  cross-examined  by 
the  plaintiff  and  other  parties.  After  the  evidence  had  been  taken, 
administration  of  the  estate  of  Whittemore  was  taken  out,  and  the 
Master  made  the  administrator  a  party,  and  then  rejected  the 
eridenee  as  against  all  parties  to  the  suit,  and  took  the  account 
giring  the  full  amount  of  each  mortgage  dne.  From  this  the 
mortgagor  and  a  judgment  creditor  appealed. 

Hodgifu  for  the  appeal  cited,  as  to  evidence,  Truton  t.  Hard^^ 
(14  Beav.  21)  and  Rie$  v.  WiUon,  (in  this  court) — as  to  parties. 
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WhUla  T.  Holiday  (4  D.  &  W.  267),  as  to  aooount  that  the 
ugnee  of  the  mortgage  took  subject  to  the  state  of  the  acoouDt 
between  the  mortgage  and  mortgagee,  Mathews  y.  Wallwyn  (4 
Ves.  119),  and  Mofiatt  y,  Sank  of  Upper  Canada  (6  Grant.  877). 

Roaft  for  Messrs.  Gladstone,  eontended  that  the  mortgage 
haTtng  been  given  to  assist  Whittemore  in  falsing  money,  most  be 
held  good  against  the  mortgagor,  and  that,  at  all  events,  the 
etidence  eonld  not  be  read  as  against  them,  owing  to  the  absenoe 
of  the  personal  representative  at  the  examination. 

Tayl&r,  for  the  plaintiff,  contended  that  the  evidence  was  in- 
Bttffieient  to  affect  his  claim,  and  that  it  onght  not  to  be  read  in 
the  absence  of  the  personal  representative,  beoaose  the  pluntiff 
would  have  the  right  to  fall  back  upon  the  estate  of  Whittemore 
for  any  defieency,  as  the  mortgage  he  held  had  been  also  assigned 
by  Whittemore. 

S,  H.  Biakey  for  the  personal  representative,  objected  to  the 
notice  of  appeal,  the  appeal  Hhoald  have  been  within  the  fourteen 
days.  As  he  was  no  party  to  the  soii  when  the  evidence  was 
taken,  it  could  sot  be  read  against  him  or  the  Gladstones. 

P.  Cameron,  for  the  infants,  submitted  to  the  judgment  of  the 
Court 

EsTBN,  y.  C,  considered  the  evidence  insufficient  to  reduce 
the  plaintiff's  claim,  hut  held  that  the  Master  should  have  received 
the  evidence  as  against  the  parties  vrho  had  cross-examined  the  de- 
fendant, as  they  had  thereby  made  him  a  good  vritness  as  against 
themselves.  He  also  held,  that  the  infant  defendants,  the  heirs 
of  the  second  mortgagee,  were  not  necessary  parties  to  the 
suit;  that  the  proper  party  iras  the  personal  representative  of 
lus  estate.  That  in  regard  to  the  amount  due  upon  the  second 
mortgage,  as  the  evidence  seeking  to  reduce  it  had  been  taken  in 
the  absence  of  tiie  personal  representative  of  the  late  Mr.  Whitte- 
more, the  Master  was  right  in  reporting  the  whole  amount  as  due, 
and  in  rgecting  (he  evidence  as  taken.  The  appeal  he  considered 
was  in  time,  notice  having  been  served  within  the  fourteen  days, 
hot  as  it  had  failed  on  the  main  points,  v)x.,  reducing  the  amounts 
due  on  the  mortgages,  he  disihissed  it  with  costs. 


Mjlbtxh  y.  Bm». 


WhtB  a  Un  ia  dMnvurrtd 
If  the  demumr  li 
rigjht  totuvd  eoeu, 

panMatofaOi. 


.  tOk  the  usual  order  to  ameiMl  withoai  ooets  i» 

down  inunedlatelj  afler  flling,  the  detaidaat ^ 

But  othenriesa  plaiatiff  may  sabnit  to  a  denninar 


hU 


In  this  case,  the  plaintiff's  bill  had  been  answered  and  demurred 
to,  and  immediately  alter,  the  usual  order  to  amend  had  been  tdcen 
out  and  the  bill  amended  in  one  particolar,  not  affecting  the  prin- 
cipal ground  of  demurrer  ;  a  motion  was  made  to  disdiarge  tiie 
order  for  irregularity. 

EsTBJi,  v.  C  granted  the  motion,  discharging  the  order. 
When  a  bill  is  demunvd  to,  it  cannot  be  amended  without  the 
plaintiff  submitting  to  the  demurrer.  If  the  defendant  sets  down 
the  demurrer  for  argument,  he  waives  his  right  to  taxed  costs, 
but  if  not  set  down  the  plaintiff  may  submit  to  the  demurrer  on 
payment  of  20«.  costs. 


Cbaxdwui  Y.  Moon. 


PraoUee^Bodience-'MuUt^  CiffteB, 

la  bound  eqnalty  with  the  oDnrt,  to  allow  a  wltneaa  to  be  eroee- 
■Uaed^ittthe whoUeaae, wlthoot ngaid  to  hie eaaiinatlem In eWef.   Bnt 
the  Master  may  exercise  a  discretion  as  to  who  should  pay  the 


In 


On  a  motion  made  against  a  decision  of  the  Master,  that  the 
cross-examination  of  a  witness,  should  be  confined  to  matters 
arising  out  of  the  examination  in  chief, 

EsTBV,  v.  G.,  held,  that  the  Master  was  equally  bound  with 
Che  courty  to  allow  cross-examination  of  each  witness  on  the  whole 
ease,  without  regard  to  the  limits  of  the  examination  in  chief.  He 
also  remarked  that  an  extraordinary  case  might  occur,  as  where 
a  witneea  iB  called  to  prove  a  sin^j^e  point,  and  the  cross-examina- 
tion extends  over  the  whole  case,  which  might  justify  the  Master 
in  exeroiaing  a  discretion  as  to  the  par^  to  whom  to  charge  his 
ownfeea. 


&CSSBL  Y.  BOBBBTSON. 


Betdy  that  in  the  abeenoe  of  an  agroewent  totween  the  parties,  the  receipt  of  in 
sarMiee  moneys  1^  the  mortgagee  daring  the  enrrency  of  tbe  six  mootbs  allow 
ed  for  redemption,  does  not  neceesitate  ike  taking  of  a  sobsequent  aooount ;  that 
the  mortgagee  Is  not  in  all  cases  boond  to  apply  such  moneys  in  rednetioa  of 
the  mortgage  debt;  and  oonreraely,  that  the  mortgagee  is  not  entitled,  In  all 
eaaae,  to  charge  the  Mortgagor  with  the  amounts  of  the  premiums. 

In  moving  for  a  final  order,  in  was  admitted  on  the  part  of  the 
plaintiff,  that  she  had  received  a  sum  of  J&600  for  the  lose  ooea- 
sioued  by  fire  to  the  mortgaged  premises,  and  W.  Davit^  for  the 
defendant  Robertson  (the  mortgagor),  contended  thai  a  subsequent 
account  should  be  ordered,  and  that  the  £500  should  be  dedaeted 
from  the  amount  payable  under  the  decree. 

CaUunaeht  for  the  plaintiff,  shewed  that  the  insurance  had  been 
effscted  by  her  as  mortgagee,  without  any  privity  or  arraagemeat 
with  the  mortgagor ;  that  she  had  not  attempted  to  ohat^  him 
inth  the  amount  of  the  preminms,  and  that,  In  fhct,  she  had  in- 
sured merely  for  her  own  protection  and  1^  way  of  fur^r  security. 

Spbagob,  v.  C,  after  consideration,  sustained  the  motion  and 
held,  that  in  the  absenoe  of  any  agreement  between  the  parties, 
where  a  mor^agee  for  his  own  benefit  and  security  insured  the 
mortgaged  premises,  and  received  the  amount  of  the  policy,  that 
amount  should  not  be  taken  into  the  account  and  allowed  to  the 
mortgagor ;  agreeing  with  White  v.  Brawn  (2  Cush.  Mass.  Rep. 
412).  The  English  cases  referred  to  were,  Dobeon  v.  lAind  (8 
Hare  216),  Ex  parte  Lancaster  (4  Deg.  ft  8.  524),  Chttlieb  v. 
Cranch  (4  Deg.  M.  ft  O.  440),  Lea  v.  Hinton  (10  Beav.  324),  and 
Benson  v.  BlackweU  (4  Hare  484). 


GENERAL    CORRESPONDENCE. 

Assessments — Ken  Besidenis — Statute  Labor — CommukUion. 

To  THB  Editobb  or  TBI  Law  Jqwkjom 

'Obntlbicbv, — ^I  wqpld  reBpectfdIIj  submit  tbe  following 
•questioDf  for  your  consideration  trnsiing  that  you  will  bo  kind 
enough  to  give  yoar  opwioa  m  the  next  number  of  the  Law 
Journal, 

let.  Has  any  Non-Beaident,  or  only  such  as  are  admitted 
under  the  87th  eeetion  of  the  Assessment  Act  to  perform  stat- 
ute labor,  the  privilege  of  paying  commutation  statute  labor 
upon  the  aggregate  valuation  of  his  lands,  (if  paid  before  the 
first  of  May),  under  the  88th  olanee  of  the  snid  act  T 

2nd.  Whether  do  the  words  "  returned  as  such"  in  the  88 
clause,  refer  to  **  defaulter''  or  "non-resident.'' 

3rd.  If  all  non-residents  have  the  privilege  of  paying  oom- 
mutation  statute  labor  upon  the  a^cgregate  valuation  (if  paid 
before  the  first  of  May),  how  is  the  proper  amount  to  be  asoer- 
tained  if  not  entered  on  the  roil  by  the  Clerk  against  the  non- 
resident ;  tbe  Treasurer .  who  is  the  collector  of  non-resident 
rates,  being  required  to  furnish  the  owner  of  non-resident  lands 
with  a  statement  of  the  amount  of  arrears  only  against  each 
lot,  (see  114  Bection.) 

I  remain.  Gentlemen, 

yours  very  respeotfnlly,  A. 


1st  As  at  present  advised  we  think  the  privilege  is  restrioted 
to  euoh  non-residents  as  ax«  admitted  to  perform  statute  labor 
in  respect  of  lands  owned  by  them. 

2nd.  ''Defaulters"  in  our  opinimi. 

3rd.  The  answer  No.  1  renders  our  answer  to  fhu,  unne- 
oeisary. 


^ 
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CHANCERY. 


V.  c.  w. 


Jackson  y.  Ogq. 


Aug,  1. 


Statute  of  Limitations — Accumulation  of  interest — Trustees — Cestui 

trust. 

Money  was  adranced  by  A.,  in  1845,  to  a  purtnership  firm,  with 
an  agreement  that  interest  was  to  be  allowed  at  10  per  cent.,  and 
left  to  aoenmnlate  at  compound  interest.  Interest  at  this  amount 
was  created  from  time  to  time  in  the  partnership  books,  and 
accumulated,  according  to  the  arrangement,  nntil  the  dissolution 
of  the  firm  in  1852,  but  no  payment  was  ever  made  to  A.,  nor  any 
acknowledgment  signed  by  any  of  the  partners  after  the  original 
adTance. 

Beld^  that  no  trust  had  been  created  in  favor  of  A.,  and  that  the 
defendant  was,  under  the  oiroumstances,  barred  by  the  Statute  of 
Limitations. 

L.J.       Ba  Thb  M.  &  S.  A.  Cokpaht  ez  parte  Qbjisbwood  bt  al. 

Contributory  transfer. 

In  a  company,  the  shares  of  which  passed  by  delivery,  a  share- 
holder, desiring  to  get  rid  of  his  responsibility,  sold  his  shares  at 
a  nominal  price  to  his  clerk  a  few  days  before  an  order  was  made 
for  winding  up  the  company ; 

Held,  that  as  the  sale  was  absolute  and  unconditional,  the 
transfer  was  valid,  and  the  vendor's  name  was  removed  from  the 
Uat  of  oontributioDB. 

v.  C.  K.  Lord  v.  Colvik.  Suljf  18. 

Scotch  law — Necessary  parties— Possibility  of  issue, 

Where  the  decision  of  the  question  in  a  cause  depends  upon 
foreign  law,  that  is  a  question  of  fact,  and  must  be  determined  by 
the  preponderance  of  opinion  of  juris-consnlts  of  the  country,  the 
law  of  which  is  involved  in  the  question.  * 

The  court  will  not  take  upon  itself  to  determine  the  effect  of 
decisions  upon  the  law  of  a  foreign  country. 

Where  a  claim  is  made  to  property,  the  court  requires  all  persons 
or  classes  of  persons  to  be  before  it,  interested  in  opposing  such 
olaim,  and  will  not  part  with  the  property  unless  the  clumant,  if 
successful,  would-be  entitled  to  immediate  possession;  and  the 
rights  of  parties  or  classes  of  persons  interested  in  resisting  the 
claim  are  protected. 

Where  the  claim  to  a  property  depends  upon  a  female  having  a 
child  who  is  in  her  fifty-seoond  year,  who  has  been  married  for 
thirty  years,  the  court  cannot  assume  that  all  possibility  of  her 
having  a  child  is  at  an  end. 


S.  J.       HoDGKmaoN  v.  National  Lrvs  Stock  Ins.  Co.    June  14. 

Joint  Stock  Company — Purchase  and  cancellation  of  shares  by  direc- 
tors— ParUss — Demurrer — AUeyations  in  bUL 

A  bill  filed  by  some  shareholders,  on  behalf  of  themselves  and 
all  others,  except  the  defendants,  who  were  the  directors,  alleged 
that  the  directors  had  subscribed  for  a  large  number  of  shares,  but 
only  paid  the  deposit  on  a  small  number ;  and  had  by  a  resolution 
of  the  board  cancelled  the  shares  on  which  no  deposit  had  been 
paid ;  and  had  also  misapplied  the  funds  in  purchasing  the  shares 
of  one  of  their  co-directors,  who  wished  to  retire ;  and  also  that 
they  had  made  an  improper  call ;  and  that  these  transactions  had 
been  confirmed  at  a  general  meeting  by  those  shareholders  who 
had  paid  the  call,  all  others  being  excluded.  The  bill  alleged  that 
those  transactions  were  fraudulent,  and  contrary  to  the  deed  of 
settlement ;  and  also  that  the  plaintiffs  were  ignorant  of  the  names 
of  the  shareholders  who  had  paid  the  call,  but  that  they  were 
known  to  the  directors. 

Held,  on  a  demurrer  by  the  directors,  that  the  allegations  of 
illegality  in  these  transactions  were  sufficient,  and  the  demurrer 
was  oterruledf'  Beld  also,  that  the  allegation  of  ignorance  of  the 
names  of  the  shareholders  who  had  paid  the  call,  was  sufficient  to 
excuse  the  defendants  from  making  them  parties. 


V.  C.  W. 


July  29. 


Ba  Hounbt. 

Will — Construction — Contingent  gift. 

Testators  gave  £800  to  A.,  if  Uving;  and  if  dead,  the  £300  to 
become  part  of  the  residue.  The  will  contained  a  gift  of  the  resi- 
due to  B.  C.  D.,  and  A.  if  living.  A.  was  dead  at  the  date  of  the 
will. 

Mdd,  that  the  gift  to  A.  had  not  lapsed,  but  was  contingent  upon 
bis  being  alive ;  so  that  the  other  residuary  legatees,  and  not  the 
next  of  kin,  took  tiie  share  to  which  he  would  have  been  entitied. 


M.R. 


Brooke  y.  Pkabson. 


July  5. 

Settkmtnt — 0\ft  over  an  alienation  or  bankrupt^. 

By  the  settlement  on  A's.  marriage,  he,  in  consideration  of 
£1,000  paid  to  him,  and  of  the  future  property  of  the  wifD,  as- 
signed to  him,  settied  his  real  property  on  himself  till  mortgage^ 
alienation,  or  bankruptcy,  and  then  upon  trust  as  to  £800  a  year 
for  the  wife's  separate  use.  A.  first  mortgaged  his  interest,  and 
afterwards  became  bankrupt. 

Heldy  that  the  wife  of  was  entitied  to  the  £800  a  year,  from  the 
date  of  the  mortage. 


V.  C.  S. 


Gakdnvb  v.  Gardkxb. 


Married  woman — Sq>arate  estate  in  husband's  hands — Oift  to 

husband. 

In  1838  a  legacy  of  £1000,  bequeathed  to  a  married  woman  for 
her  separate  use,  was  paid  to  her;  and  shortly  afterwards,  with 
her  assent,  came  into  her  husband's  hands ;  was  paid  by  him  to 
his  bankers,  mixed  with  his  own  money,  and  employed  partiy  in 
business  and  partly  in  family  expenditure.  There  was  no  evidence 
to  show  whether  the  wife  intended  that  it  should  be  a  gift  to  her 
husband  or  not.  The  husband  died  in  1858,  intestate,  leaving  his 
wife  surviving. 

Heldf  that  she  could  not  claim  the  sum  out  of  her  husband's 
estate. 

M.  B.  KoBU  Y.  Stow.  Jukf  10. 

Practice — S^arate  account — Erroneous  order— BiU  qf  review— Joint 

tenancy. 

An  order  to  oarzy  a  fund  to  the  separate  account  of  A.  is  not 
equivalent  to  a  decree  that  A.  is  absolutely  entitled,  and  if  errone- 
ous may  be  corrected  without  bill  of  review. 

Where  a  person  complains  of  orders  of  the  court,  who. has  not 
been  an  original  party  to  the  suit  by  a  permanent  right,  he  ought 
to  bring  an  original  bill,  and  not  a  bill  of  review. 

When  property  is  left  to  a  class  of  children  simpUciier^  they  take 
as  joint  tenants,  and  not  as  tenants  in  common. 


M.  R. 


July  21. 


Collins  v.  STimtLKT. 

Specific  performance — Sub-leases, 

A  plaintiff  will  not  be  entitled  to  damages  in  equity  for  the  none 
performance  of  an  act  for  which  prima  facie  he  might  have  obtained 
specific  performance,  after  he  himself  has  done  some  act  which 
disentitles  him  to  specifie  performance. 

A  person  who  agrees  to  take  a  sub-lease,  impliedly  stipulates  to 
take  subject  to  the  same  covenants  as  the  lessee. 

APPOINTMENTS   TO    OFFICE,  &C* 

G0R0NBR8. 

JOHN  H.  RIDDEL,  Xiqulre,  M.D.,  Avodato  Ooroaw,  United  OoimUflS  of  T<ak 
and  PimL— (Uasettad  May  6, 1860.) 

JOHN  H.  RIDDEL,  Esqnln.  M.D.,  and  JOHN  H.  BOSS,  Envlre,  AModata 
OoKonen,  Ooanty  of  BbDOoa^GaMtted  May  Mh,  1860.) 


TO    CORFIES  PO  N  D  ENTS. 


W.  H.  Landost— Under ''DlTislonOcrarta.'' 
A.— Under  "  General  Oorreipondence." 
I     Jaxib  Stahtok— L4W  e/TXJtptt—J,  0.— Too  late  for  this  nnmber. 
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DIARY   FOR  JULY. 


1.  StTNDAT.......  4ih  Omday  <\fter  THnify.    Lonic  Vacation  eommenoea. 

«  itam^.v  fOonn^OonrtandSvrroisateOoiirtTOTmsbagia.    Reoordai'a 

z.  nonoAj.. <     Qj^^jj^  beRina.    Heir  and  Deriaee  SItUogs  eommeno^ 

T.  Sfttarda7..M..*  Go.  Ooort  and  Sarrocato  Ooiirt  Ttonn  enda. 
8.  BUNDAT.......  bih  Sunday  afler  T^dty, 

14.  SatiifdAT  I  ^^*  ^'^^  DeTiae  Mtttnga  end.    Laat  day  fbr  Jndgea  of  Oo. 

««»™v  ••••—.  -i     Oonrto  to  make  ret.  of  appeals  from  Aaaeament 

1ft.  SUNDAY. ett  SwndayafUrTriMilty. 

S2.  SUNDAY 1th  Sunday  afUr  T^Mty, 

10.  SUNDAY 9th  Sunday  after  TrinUy, 

SL  Toaainj, -  Laat  daj  for  Glerka  of  Goanty  Ooorti  to  eertlCjr  Ooon^  Bate  to 

HnnlGipalltiea  tn  County. 

IMPORTANT  BUSINESS  NOTIOX. 

l^nemtindMeitotheJhroprideno/tkitJournidareftqtmdedior^^ 
dU  onrpaal  due  aeoofunte  have  been  placed  inthehande  ^  Meure.  Fattan  AArdagh^ 
JUomeye,  Marrie,  for  oeUtdiam;  and  that  only  a  prompt  renUUanee  to  them  wiU 
eaveooete. 

It  ie  wUhgrtat  reUuiUmee  Ihat  the  PrepHdore  hetoe  adopted  (hie  oouree;  hut  they 
haee  been  oampdled  to  do  eo  in  order  <o  enaUe  theee  to  nuset  their  current  enpenteef 
which  are  very  heavy. 

Now  thai  the  ua^pdnen  fiftheJoumaHMeoaeneranyadmiUedfU  would natbewk' 
reaeonabie  to  expoA  fkaX  the  Pn^feeeion  and  ^boere  t^the  Oaurts  wotdd  accord  it  a 
Uberal  tugport,  inetead  fallowing  theaudieee  to  be  med  for  their  eubeer^ptiont. 


TO  OORRESPONDXNT&-Ae  Uutpage, 


JUJL.Y.  1860. 

NOTICE  TO  SUBSCRIBERS. 

Ae  9ome  Subeeriben  do  not  yet  underetand  our  new  mithod  of 
addreennff  the  **  Law  Journal,**  we  take  thie  opportunity  of  giving 
mn  eaqtlanation. 

7%e  object  of  the  eyetem  it  to  inform  each  individinU  Subeenber  of 
the  amount  due  by  him  to  ue  to  the  end  of  the  ouulbnt  year  of 
publication. 

Thie  object  ie  effected  by  printing  on  the  wrapper  f^eaeh  number — 
1.  The  name  of  the  Subeeriber,  2,  The  amount  in  arrear,  8.  The 
current  year  to  the  end  of  which  the  computation  ie  made. 

Thus  "John  Smith  $5  *60."  Thie  eigniJUe  that,  at  the  end  of  the 
year  1860,  John  Smith  will  be  indebted  to  ue  in  the  eum  o/$5,  for 
the  current  volume. 

So  "  Henry  Tompkine  $26  '60."  By  thie  ie  eignified  that,  at  the 
end  of  the  year  1860,  Henry  Tompkine  will  be  indebted  to  us  in  the 
eum  of  $25,  for  6  volumee  of  the**  Law  JoumtU" 

Many  pereone  take  $6  '60  to  mean  6  doUare  and  60  eente,  Thie 
ie  a  mieiake.  The  *<  60  "  hae  reference  to  the  year,  and  not  to  the 
amounl  repreeented  ae  due. 


JURISDICTION  OF  COUNTY  COURTS  AS  TO  LANDS. 

It  is  enacted,  by  the  County  Courts  Act,  that  the  said 
courts  shall  not  have  cognizance  of  any  action  '^  where  the 
title  to  land  is  brought  in  question.''  (Con.  Stat.  XT.  C, 
cap.  15,  sec.  16,  sub-sec.  1,  p.  78.) 

This  is  in  terms  nearly  rimilar  to  sec.  58  of  the  English 
County  Courts  Act  (9  &  10  'Vic.  cap.  95),  which  pro- 
Tides  that  the  English  County  Courts  <' shall  not  have 
any  cognizance  of  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditaments,  or  to 
any  toll,  fair,  market  or  franchise,  shall  be  in  question.'' 

Oar  statute,  instead  of  using  the  words  '<  any  corporeal 
or  incorporeal  hereditaments,"  &c.,  makes  use  simply  of  the 
word  <<  knd."  This  word,  in  law,  comprehends  any  ground. 


soil  or  earth  whatsoever.  It  includes  houses  and  buildings 
of  all  kinds ;  for  the  ownership  of  the  land  carries  with  it 
CYerything  both  above  and  below  the  surface.  A  pond  of 
water  is  therefore  described  as  land  covered  with  water,  and 
a  grant  of  lands  includes  all  rivers  and  minerals  under  the 
surface. — (Williams'  Real  Property,  13.) 

It  would  seem  that  the  word  'Mand,"  as  used  in  our 
statute,  is  of  the  most  extensive  signification.  This  opinion 
is  strengthened  by  a  reference  to  sec.  20  of  the  act  (Con. 
Stat.  U.  C.  p.  79),  which  enacts  that  "  No  plea,  replica- 
tion or  other  pleading,  whereby  the  title  to  any  land,  or  to 
any  annual  or  other  rent,  duty  or  other  custom  or  thing, 
relating  to  or  issuing  out  of  lands  or  tenements^  is  brought 
in  question,  shall  be  received  by  any  County  Court,  without 
an  affidavit  thereto  annexed,  that  the  same  is  not  pleaded 
vexatiously,  nor  for  the  mere  purpose  of  excluding  the 
Court  from  jurisdiction,  but  that  the  same  does  contain 
matters  which  the  deponent  believes  to  be  necessary  for  the 
party  pleading,  to  enable  him  to  go  into  the  merits  of  the 


9$ 


case. 

The  object  of  the  act  is  to  exclude  County  Courts  from 
having  jurisdiction  in  any  action  where  the  title  to  land  is 
bona  Jide  brought  in  question,  but  not  to  enable  a  defen- 
dant vexatiously  to  set  up  that  defence  in  order  to  oust  the 
Court  of  jurisdiction. 

One  marked  difference  between  our  County  Courts  and 
the  Courts  of  the  same  name  in  England,  is,  that  while 
here  actions  brought  in  a  County  Court  are  conducted  by 
written  pleadings,  as  in  the  Superior  Courts,  there  the 
actions  are  conducted  viva  voce.  This  distinction  must  be 
borne  in  mind,  when  reading  English  decisions  as  applica- 
ble to  the  provisions  of  our  act. 

In  Upper  Canada  the  title  to  land  may  be  brought 
in  question  either  on  the  face  of  the  pleadings,  or  in  some 
cases  be  suggested  in  evidence.  Where  the  title  is  raised 
upon  the  pleadings,  the  judge  can  go  no  further.  Thus, 
where  defendant  in  replevin  made  cognizance,  as  bailiff,  of 
A.,  alleging  that  the  locus  in  quo  was  the  freehold  of  A., 
and  that  he  as  bailiff  took  the  cattle,  &c.,  damage  feasant, 
although  plaintiff  did  not  take  issue  on  the  plea  of  liberum 
tenemeniumy  but  on  the  allegation  that  defendant  did,  as 
bailiff  of  A.,  take  the  cattle,  &c.,  it  was  held  that  the 
County  Court  was  ousted  of  jurisdiction.  (^Tenniswood  y. 
Pattison,  8  C.  B.  248 ;  see  also  Powley  y.  Whitehead,  16 
U.  C.  Q.  B.  589,  5  U.  C.  L.  J.  15)  So  a  plea  of  not  pos- 
sessed in  an  action  of  trespass  in  a  County  Court.  (  Timothy 
Y.  Farmer,  7  C.  B.  814;  but  see  Latham  y.  Spedding, 
15  Jur.  576  ]  20  L.  J.  Q.  B.  302.)  So  where  plaintiff 
declared  against  defendant,  his  lessee,  for  removing  a  tene- 
ment, &c.,  and  for  converting  the  materials  thereof  to  his 
own  use,  and  defendant  pleadedj  first,  that  before  removal 
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he  acquired  the  freehold  of  the  tenement  bj  purchase 
secondly,  that  before  removal  he  acquired  the  soil  on  which 
the  tenement  waa  erected,  &c. ;  and,  thirdly,  that  the 
building  was  not  plainti£f's,  as  alleged.    (Reynolds  v.  OffeU, 
coram  Chewett,  Co.  J.,  3  U.  C.  L.  J.  169.) 

After  the  defendant  has,  under  our  statute,  sworn  that 
his  plea  is  not  pleaded  vezatiously,  the  judge  is  not  at 
liberty  to  entertain  the  surmise  that  it  means  nothing. 
The  defendant  pleads  it  at  his  peril,  and  the  County 
Court  is  without  jurisdiction  to  inquire  into  the  truth  of 
it.  (JPmo%  v.  Whitehead,  16  U.  C.  Q.  B.  692,  6  U.  C. 
L.  J.  15.)  If  the  plea  be  not  accompanied  by  such  an 
affidavit,  the  court  may  order  it  to  be  taken  off  the  file, 
because  of  its  irregularity;  but  when  the  defendant  swears 
that  it  is  necessary  for  his  defence  upon  the  merits  to  have 
the  title  brought  in  question,  then  the  jurisdiction  ceases. 
(/&.  per  Bums,  J.) 

If  the  title  be  not  raised  on  the  pleadings,  but  suggested 
by  defendant  in  evidence,  it  is  for  the  judge  to  inquire  into 
the  case,  in  order  to  satisfy  himself  that  the  action  will 
bring  title  to  land  in  question.  {Cotoen  v.  FUrce,  1  C.  C. 
Ghron.  282 ;  Cox  &  Lloyd's  County  Courts,  254.) 

It  is  certainly  not  enough  for  defendant  merely  to  assert 
that  he  disputes  title^  in  order  to  withdraw  an  action  from 
the  cognizance  of  a  County  Court.  The  judge  must  be 
satisfied,  not  that  the  claim  is  a  good  one,  but  that  it  is 
preferred  with  Inma  fides,  and  is  sufficiently  substantial  to 
have  an  existence,  however  dubious  may  be  its  value, 
(but  see  Matidk  y.  Deioes,  7  Jur.  558.)  For  this  purpose 
he  may  hear  the  objection  and  investigate  the  claim  of  title, 
so  as  to  ascertain  whether  it  be  bona  fide  and  substantial. 
It  is  plain  that  the  court  cannot  ascertain  whether  tide  is 
really  in  dispute  in  the  action,  so  as  to  be  unable  to  decide 
the  action  without  deciding  upon  the  disputed  title,  unless 
it  institutes  an  inquiiy  into  the  fact.  (Lilley  v.  Ekrvey,  5 
D.  &  L.  648 ;  Lloyd  v.  Janes,  6  C.  B.  81 ;  Cox  &  Lloyd's 
County  Courts,  253.)  The  court  must  be  satisfied  that  the 
title  is  in  dispute  in  the  actUm,  so  that  the  action  cannot  be 
tried  vfitko^  trying  the  title,    (^Ih.) 

If  tide  be  not  a  material  ingredient  in  the  action ;  if  the 
real  merits  of  the  case  ci^n  be  tried  without  any  reference 
whatever  to  tide,  the  Court  is  not  ousted  of  jurisdiction. 
Thus,  where  an  action  was  brought  to  recover  damages  for 
an  injuiy  caused  to  the  plaintiff's  premises  by  the  negligent 
conduct  of  the  defendants'  servants,  whereby  canal  water 
was  suffered  to  overflow,  and  at  the  trial  the  defendants 
disputed  the  tide  to  certain  embankments^  and  went  into, 
evidence  to  show  that  under  their  private  act  Ijiey  were  not 
bound  to  repair  them  when  wharves  were  erected  contigu- 
ous to  the  carnal,  and  that  such  wharves  had  been  erected 
and  wwe  out  of  repair,  and  caused  the  damage  complained 


of  the  plaintiff  gave  exidence  that  the  damage  was  caused 
by  the  negligence  of  the  defendants'  servants,  in  not  open- 
ing certain  sluices ;  the  Court  of  Queen's  Bench  held,  that 
the  County  Court  was  not  ousted  of  jurisdicdon.  {Morton 
V.  Grand  Junction  Canal  Company,  6  W.  B.  543.)  But 
where,  in  trover  for  the  conversion  of  grain,  &c.j  the  pleas 
were  "  not  guilty,"  and  not  "  possessed,"  and  under  these 
pleas  it  appeared  in  evidence  that  the  real  dispute  was 
whether  the  grain,  &o,,  which  defendant  had  caused  to  be 
seised  in  execudon,  as  being  the  property  of  one  Barmaui 
his  debtor,  was  the  goods  of  Barman  or  of  the  plaintiff-^ 
and  that  depended  upon  whether  a  deed  which  Barman  had 
made  in  May  1848,  of  the  land  on  which  the  grain,  &o^ 
was  raised  in  1849,  was  a  bona  fide  conveyance,  or  fraudu- 
lent, with  intent  to  defeat  creditors — ^it  was  held,  that 
although  the  dde  to  land  was  only  brought  into  question 
incidentaUy,  still  the  Court  was  ousted  of  jurisdicdon* 
(^Trainor  v.  Soleombe,  7  U.  C.  Q.  B.  548.) 

If  a  party  be  sued  for  a  nuisance  on  land,  and  set  up  as 
a  defence  that  he  is  not  the  owner  of  the  land,  dde  to  land 
clearly  comes  in  quesdon.  (^The  Queen  v.  Harden,  2  El. 
&  B.  188.)  So  whero,  in  an  acdon  for  a  trespass,  commit- 
ted by  breaking  the  doors  of  certain  rooms  in  a  cottage 
belonging  to  the  plaintiff:  the  plaintiff's  case  was,  that  he 
had  let  the  defendant  a  portion  only  of  the  cottage,  and  had 
reserved  to  himself  the  rooms  in  which  the  trespass  waa 
committed,  which  defendant  denied.  (Jn  re  Chew  v.  Sol- 
royd  et  al,  8  Ex..  249.) 

Tide,  however,  does  not  necessarily  come  in  question 
because  the  subject  of  dispute  is  a  freehold,  or  something 
that  forms  part  of  a  freehold.  Every  case  must  rest  on  its 
own  peculiar  circumstances,  the  test  being,  not  the  nature 
of  the  subject  matter,  but  the  nature  of  the  claim.  (Cox 
&  Lloyd's  County  Courts,  256).  Thus,  whero  an  action  was 
brought  for  seizing  a  horse,  and  the  defence  was  that  the 
defendant  was  lord  of  the  manor,  and  had  seized  it  for  a 
heriot;  to  which  it  was  replied,  that  the  horse  was  the 
joint  property  of  the  plaintiffs,  and  that  one  of  them  only 
was  tenant  of  the  manor,  it  being  admitted  that  the  defen- 
dant was  the  lord  of  the  manor;  the  only  question  for  trial 
was  whether  the  horse  was  the  joint  property  of  the  plain- 
tiff, and  that  one  of  them  only  was  tenant  of  the  manor. 
(Pen/bM  et  al.  v.  Jiewland,  1  C.  C.  Chron.  123 ;  see  also 
Jenkins  v.  Evans,  lb.  196.)  So  an  action  lor  taking  sand 
and  gravel  from  Hounslow-heath,  was  held  not  to  involve  a 
question  of  tide.    (  Whiu  v*  Smith,  Cox  &  Lloyd,  256.) 

Besides,  defendant  may  be  in  such  a  position  that  he 
cannot  set  up  tide  to  land.  Where  the  relation  of  landlord 
and  tenant  exists,  the  tenant  cannot  dispute  his  landlord's 
title.  Nor,  if  the  tenant  voluntarily  allow  another  in  pos- 
session, can  the  latter  dispute  the  landlord's  tide.    But  if 


I860.] 


LAW    JOURNAL 


147 


the  teDant  be  evicted  by  compulsiooy  then  the  defendant  is 
not  BO  estopped — ^title  coines  in  question,  and  the  jurisdic- 
tion of  the  County  Court  is  at  an  end.  {Mountnqy  v. 
CoUier,  1  El.  &  B.  630 ;  Emery  v.  Bamel,  4  U.  C  L.  J. 
212;  27  L.  J.  C.  P.  212;  22  Jur.  634.) 

In  England,  but  not  in  Upper  Canada,  it  is  provided, 
**  that  in  any  action  in  the  County  Court,  in  which  the  title 
to  any  corporeal  or  incorporeal  hereditament,  &c.,  shall 
ineidtfUaUjf  come  in  question,  the  judge  shall  have  power 
to  decide  the  dadm  which  it  is  the  immediate  object  of  the 
action  to  enforce,  if  both  parties  at  the  hearing  shall  coiuent 
in  any  writing^  signed  by  them  or  their  attorneys,  to  the 
judge  having  such  power."  (19  &  20  Vic  cap.  108,  sec. 
25.)  But  it  is  by  the  same  section  provided,  ''  that  the 
judgment  of  the  court  shall  not  be  evidence  of  tide  between 
the  parties  or  their  privies  in  any  other  action  in  that  court, 
or  in  any  proceeding  in  any  other  court.''    (^0 

Where  a  County  Court  judge,  owing  to  mistaken  views 
as  to  jurisdiction,  refoses  to  try  an  action  over  which  he 
has  jurisdiction,  the  proper  remedy  is  by  mandamus. 
Trainor  v.  Bolcombey  7  U.C.  Q.B.  548 ;  Umery  v.  Bamett, 
ubi  $upraJ)  So  if  he  insist  upon  trying  an  action  over 
which  he  has  no  jurisdiction,  the  remedy  is  the  opposite 
one  of  prohibition.  (^LiUey  v.  Harv^^  5  D.  A  L.  648.) 
The  one  writ  issues,  as  its  name  (mandamus)  imports,  to 
oomnaaad  the  ferforfMmcey  the  oiher  (prohibition)  to  com- 
mand the  forhearaiMie  of  some  act.    (Smith  on  Action,  53.) 

The  writs  of  mandamus  and  prohibition  are  in  such  cases, 
when  they  arise  in  England,  dispensed  with.  Instead 
thereof,  the  party  aggrieved  is  enabled  to  obtain  all  neces- 
saiy  relief  by  rule  or  order,  either  in  term  or  vacation.  (19 
&  20  Yic.  cap.  108,  sees.  42,  43.) 

If  want  of  jurisdiction  be  established,  the  judge  has  no 
power  to  go  further.  He  cannot  either  nonsuit  plaintiff  or 
award  costs  to  defendant.  (^Pen/old  et  dL  v.  Newland^  1 
C.  C.  Chron.  123 ;  Lawford  v.  Partidge^  1  H.  &  N.  621, 
3  Jur.  N.S.  271 ;  Powley  v.  Whitehead,  5  U.G.L. J.  15, 16^ 
U.C.  Q.B.  589.)  But  defendant,  if  able  to  satisfy  a  supe- 
rior court  of  want  of  jurisdiction,  is  not  bound  to  wait  a 
trial  in  theinferior  court :  he  may  at  any  time  during  the 
action  move  for  a  prohibition.  (^SevjeH  v.  Jones,  18  Jur. 
153, 19  L.  J.  Q.  B.  372.) 

It  now  remains  for  us  to  notice  the  Act  of  last  session, 
extending  the  jurisdiction  of  County  Courts  as  to  lands.  The 
extension  is  only  to  cases  as  between  landlord  and  tenant, 
where  the  yearly  value  of  the  premises,  or  the  rent  payable 
in  respect  thereof,  does  not  exceed  $200. 

If  the  term  and  interest  of  the  tenant  is  expired,  or  is 
determined  by  a  legal  notice  to  quit,  or  if  rent  is  in  arrear 
for  sixty  days,  and  the  landlord  has  a  right  by  law  to  re- 
enter for  nonpayment  thereof;  in  any  such  case,  where  the 


yearly  value  of  the  premises,  or  the  rent  payable  in  respect 
thereof,  does  not  exceed  $200,  the  landlord  may  maintain 
ejectment  in  a  County  Court  for  the  recovery  thereof.  (24 
Yic.  cap.  63.)  In  some  respects  this  act  resembles  sees. 
50,  51  &.  52  of  the  English  act  19  &  20  Yic.  cap.  198 ;  but 
the  jurisdiction  exercisable  under  the  English  act  is  much 
more  summary  than  under  ours. 

One  good  effect  of  our  act  will  be  to  abridge  the  term 
during  which  refractory  tenants  may  set  their  landlords  at 
defiance.  Before  the  act,  if  a  landlord  were  driven  to  eject- 
ment, the  tenant  had  only  to  enter  an  appearance,  and  defy 
his  landlord  for  about  six  months,  occupybg  and  perhaps 
destroying  his  property  without  compensation  or  hope  of 
compensation.  In  outer  counties  the  assizes  were  held  only 
twice  a  year  (spring  and  autumn) ;  and  where  an  appearance 
was  entered,  a  verdict  could  not  be  obtained  until  one  or 
other  of  these  assizes.  County  Courts,  on  the  other  hand, 
held  their  sittings  four  times  a  yeitf.  So  that  where  the 
yearly  value  of  the  premises  sought  to  be  recovered  doea 
not  exceed  $200,  the  landlord,  in  the  cases  for  which  pro- 
vision is  made  by  the  new  act,  cannot  be  longer  delayed 
than  three  months;  and  is  enabled,  where  the  tenant  is 
worthless,  to  obtain  possession,  upon  payment  of  County, 
instead  of  Superior,  Court  costs,  as  formerly. 


LAW  REFORMS  OF  LAST  SESSION. 


In  the  June  number  we  published  afew  important  Acts  of 
the  last  session  of  the  Legislature.  In  this  number  we 
publish  some  more,  in  addition  to  those  already  publidied. 

Among  the  Acts  now  published,  our  readers  will  be  sur- 
prised to  notice  the  Act  respecting  foreign  judgments,  the 
subject  of  remarks  in  the  last  number  of  the  JoumcU.  The 
bill  was  introduced  at  a  very  late  stage  of  the  session,  and 
we  did  not  believe  it  possible  for  it  to  become  law  in  the 
short  time  that  remained.  That  belief  was  strengthened 
by  the  fact  of  a  communication  which  we  received  flrom 
Qnebec,  informing  us  that  it  would  stand  over  till  next 
session. 

We  now  find  that  we  were  in  error,  and  have  to  congra- 
tulate our  readers  that  the  bill  became  law  twelve  months 
sooner  than  we  anticipated.  It  is  in  the  main  a  really  good 
measure,  and  the  fact  that  it  was  placed  on  the  statute 
book  within  a  few  weeks  after  its  introduction  to  Parliament 
by  the  Gbvemment,  shows  how  much  the  necessity  fbr  it 
was  felt. 

Let  us  not,  however,  be  understood  as  being  advocates 
for  hasty  legislation.  It  is  too  much  the  iashion  to  delay 
important  measures  till  the  heel  of  a  session,  and  then  rattle 
them  through  as  if  the  destiny  of  empires  depended  on  their 
&te.    Legislation  ought  to  be  a  work  of  deliberation.    The 
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proper  discharge  of  the  functions  of  law-givers  is  vital  to  tlie 
welfare  of  a  people ;  and  when  we  witness  reckless  legisla- 
tion, we  tremble  for  the  consequences. 

The  work  of  the  session,  as  regards  civil  procedure  and 
civil  rights,  is  by  no  means  devoid  of  interest.  In  other 
cohimns  we  publish  an  extract  from  the  recent  address  of 
his  Honor  Judge  Mackenzie,  of  Kingston,  to  the  Grand 
Juiy  of  GFeneral  Quarter  Sessions,  on  the  occasion  of  the 
opening  of  that  court,  on  the  12th  June,  as  giving  in  com- 
prehensive form  a  review  of  the  changes  effected  in  the  law, 
so  fiir  as  material  to  be  known  to  the  legal  practitioner. 
Most  if  not  all  of  the  Acts  to  which  the  learned  Judge 
makes  reference,  will  be  ibund  in  the  pages  of  the  Law 
Journal, 


THE  "LAW  MAGAZIlfB  AND  LAW  REVIEW/' 


Our  readers  will  peruse  with  interest  an  article  which  we 
publish  in  this  mumber  of  the  Lavo  Jaumalf  taken  from 
the  Law  Magazine  and  Review,  and  headed  ^'  The  Law 
and  Lawyers  in  the  British  Colonies/'  It  gives  us  great 
pleasure  to  find,  in  a  legal  periodical  so  influential,  good 
opinions  expressed  of  the  status  of  our  bar,  and  that  plea- 
sure is  not  by  any  means  diminished  when  we  find  in  the 
same  article  a  complimentary  reference  to  the  Upper  Ca- 
nada Law  Journal. 

We  are  sensible  of  the  differences  that  exist  between  the 
bar  of  this  colony  and  that  of  the  mother  country;  and 
feel  proud  to  acknowledge  that  our  endeavour  is  to  emulate 
our  brethren  on  the  other  side  of  the  Atlantic.  Though 
our  local  laws  may  and  no  doubt  do,  in  some  respects,  dif- 
fer from  the  laws  of  the  mother  country,  yet  the  great  body 
of  the  law  in  the  two  countries  is  identical.  It  is  the  old 
common  law  of  England, — the  germ  of  all  that  is  noble 
and  great, — a  law  which  is  the  safeguard  and  the  pride  of  a 
people  among  whom  real  liberty  flourishes  in  real  security. 

The  beauty  of  English  law  is,  that,  while  it  adds  stability 
to  the  throne  it  equally  protects  the  roof  of  the  most  hum- 
ble cotter.  It  extends  the  aegis  of  its  protection  to  all 
persons  without  regard  to  creed,  colour,  or  standing.  It 
inspires  liberty  and  enobles  its  devotees.  It  is  impossible 
that  our  laws  can  be  in  their  purity  administered  by  a  venal 
bar.  The  proper  understanding  of  our  laws  elevates  the 
mind  of  man,  and  so  dignifies  the  profession  to  whom  its 
administration  is  especially  entrusted. 


AUTHORITY  OP  COUNSEL. 


The  English  Court  of  Exchequer  has  at  length  given 
judgment  in  the  celebrated  case  of  Swin/en  v.  Lord 
Chelmsford,  The  judgment  is  in  favor  of  the  defendant. 
It  is  in  effect  decided  that  a  barrister  acting  in  good  faith  exceed  two  hundred  doUarayin  the  following  oases,  namely  : 


and  with  a  single  view  to  the  interests  of  his  client,  is  not 
responsible  for  any  mistake,  indiscretion,  or  error  of  judg- 
ment.   The  case  is  to  be  appealed. 


23  VIC.— CHAP.  XXIV. 
An  Act  retpecUng  Foreign  Judgmenis  and  Decrees, 

[  AMnted  to  1901  Maj,  ISOB.} 

Whereas  it  is  expedient  to  amend  the  laws  of  Upper  and 
Lower  Canada  respeotine  Foreign  Judgments  and  Decrees  and 
to  assimilate  the  same :  Therefore,  Her  Mtgentv,  bv  and  with 
the  adviee  and  consent  of  the  Legidative  Council  ana  Assembly 
of  Canada,  enact  as  follows: 

1.  In  any  suit  brought  in  either  section  of  the  Province  upon 
a  Foreign  Judgment  or  Decree  (that  is  to  say,  upon  any  Judg- 
ment or  Decree  not  obtained  in  either  of  the  said  sections, 
except  as  hereinafter  mentioned)  any  defence  set  up  or  that 
might  have  been  set  up  to  the  original  suit  may  be  pleaded  to 
the  suit  on  the  Judgment  or  Decree. 

2.  In  any  suit  brought  in  either  section  on  a  Judgment  or 
Decree  obtained  in  the  other  section  in  a  suit  in  which  the  ser- 
vice of  process  on  the  defendant  or  party  sued  has  been  per- 
sonal, no  defence  that  misht  have  been  set  up  to  the  original 
suit  can  be  pleaded  to  uat  brought  upon  Uie  Judgment  or 
Decree. 

8.  In  case  of  a  suit  agunst  a  Corporation,  service  of  prooess 
on  the  officer  or  officers  thereof  named  in  the  Act  incorporaUng 
such  Corporation,  or  in  case  there  be  no  officer  named  in  the 
said  Act,  then  service  of  prooess  aooordin^  to  the  law  of  the 
section  of  the  Province  where  the  process  is  served,  shall  be 
held  to  be  personal  serrioe  under  this  Act. 

4.  In  any  suit  brought  in  either  section  on  a  Judgment  or 
decree  obtained  in  the  other  section  in  a  suit  in  which  personal 
serrioe  was  not  obtained  and  in  which  no  defence  was  made, 
any  defence  that  might  have  been  set  up  to  the  original  suit 
may  be  made  to  the  suit  on  such  judgment  or  decree. 


28  VIC— CHAP.  XLIV. 
An  Ad  io  regulaie  Ihe  nmowd  ofcaueufrem  County  C(mrts* 

[▲■ented  to  10th  Mi^rr  IMO.] 

Her  Mijesty  by  and  with  the  adrice  and  consent  of  the 
Leeislative  Council  and  Assembly  of  Canada,  enacts  at 
follows :    * 

I.  No  cause  or  suit  instituted  in  any  Connty  Court  in  Upper 
Canada  shall  be  removed  or  removable  from  such  Connty 
Court,  by  writ  of  certiorari  or  otherwise,  into  either  of  the 
Superior  Courts  of  Common  Law,  unless  the  debt  or  damages 
claimed  amount  to  unwards  of  one  hundred  dollars,  and  then 
only  on  affidavit  and  by  leave  of  a  Judge  of  one  of  the  said 
Superior  Courts,  in  eases  which  shall  appear  to  the  Judge  fit 
to  DC  tried  in  one  of  the  Superior  Courtl^  and  upon  such  terms 
as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or 
such  other  terms  as  he  shall  think  fit 


23  VIC— CHAP.  LXra. 

An  Ad  io  extend  the  Jtarisdidion  of  the  County  Courts, 

[AtMoted  to  loth  Iby,  I860.] 

Her  Migesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as 
follows : 

I.  The  several  County  Courts  in  Upper  Canade  shall  have 
jurisdiction,  and  hold  plea  in  actions  of  ejectment  for  the  re- 
covery of  corporeal  hereditaments,  (where  the  yearW  value  of 
the  prembes,  or  the  rent  payable  in  reapect  thereof;  does  no| 
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1.  Where  the  term  and  interest  of  the  tenant  of  any  such 
corporeal  hereditament  shall  have  expired,  or  been  determined 
by  the  landlord  or  tho  tenant,  by  a  legal  notice  to  quit; 

2.  Where  the  rent  of  any  such  corporeal  hereditament  shall 
be  sixty  days  in  arrear,  and  the  landlord  shall  have  right  by 
law  to  re-enter  for  non-payment  thereof. 

II.  The  fifteenth  chapter  of  the  Consolidated  Statutes  for 
Upper  Canada  and  this  Act- shall  be  read  as  one  Act,  as  if  the 
provisions  of  this  Act  had  been  incorporated  with  the  said 
chapter  fifteen. 

III.  The  provisions  of  the  Act  chapter  twenty-seven  of  the 
Consolidated  Statutes  for  Upper  Cana^da  shall,  so  far  as  appli- 
cable, extend  and  apply  to  actions  and  proceedings  under  this 
Act,  and  to  the  said  County  Courts,  in  reference  to  such  actions 
and  proceedings. 

Iv.  The  several  County  Courts  in  the  exercise  of  the  juris- 
diction given  by  this  Act,  shall  have  and  exercise  the  same 
powers  as  belong  to,  and  may  be  exercised  by,  the  Superior 
Courts  of  Common  Law,  in  and  in  respect  to  actions  of  eject- 
ment. 

y.  The  Judges  of  the  Superior  Courts  of  Common  Law, 
acting  under  the  three  hundred  and  thirty-ninth  section  of 
"  The  Common  Law  Procedure  Act,''  may  alter  the  mode  of 
procedure  prescribed  by  the  said  Act  chapter  twenty-seven,  so 
far  as  relates  to  actions  of  q'ectment  in  the  County  Courts 
under  this  Act. 

VI.  The  term  "  landlord''  as  used  in  this  Act  shall  be  under- 
stood to  mean  the  person  entitled  to  the  immediate  reversion 
of  the  lands,  or  if  the  property  be  holden  in  joint  tenancy,  co- 
parcenary or  tenancy  in  common,  shall  be  understood  fo  mean 
any  one  of  the  persons  entitled  to  such  reversion. 

Yll.  Every  action  under  this  Act  must  be  brought  in  the 
County  Court  cf  the  County  in  which  the  premises  sought  to 
be  recovered  Ue. 


23  VIC— CHAP.  LXV. 
Jn  Ad  to  amend  the  Law  ofBepUoin  in  Upper  Canada, 

[▲Mented  to  10th  M aj,  1800.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  Reple- 
vin, so  as  to  prevent  the  same  being  perverted  to  purposes  of 
injustice :  Therefore,  Her  Majestjr*  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows : 

J.  No  Writ  of  Replevin  shall  issue, — 

1.  Unless  an  order  is  eranted  for  the  Writ,  on  an  affidavit 
by  the  person  claiming  the  property,  or  some  other  person, 
showing  to  the  satisfaction  oi  the  Court  or  Judge  the  lacts  of 
the  wrongful  taking  or  detention  which  is  complained  of,  as 
well  as  the  value  and  description  of  the  property,  and  that  the 
person  daiming  it  is  the  owner  thereof,  or  is  lawfully  entitled 
to  the  possession  thereof  (as  the  ease  may  be) ; 

2.  Or  unless  the  affidavit  for  the  Writ  states,  in  addition  to 
what  is  required  by  the  fourth  section  of  the  Act  relating  to 
Replevin,  that  the  property  was  wrongfully  taken  out  of  the 
possession  of  the  claimant,  or  was  fraudulently  got  out  of  his 
possession,  within  two  calendar  months  next  before  the  making 
of  the  affidavit,  and  that  the  deponent  is  advised  and  believes 
that  the  claimant  is  entitled  to  an  order  for  the  Writ,  and  that 
there  is  good  reason  to  apprehend  that  unless  the  Writ  is  issued 
without  waiting  for  an  order,  the  delay  would  materially 
prejudice  the  just  rights  of  the  claimant  in  respect  to  the 
property; 

3.  Or,  in  case  the  property  was  distrained  for  rent  or  dama^ 
feasant,  the  Writ  of  Replevin  may  issue  wiUiout  an  order,  if 
the  affidavit  states,  in  addition  to  what  is  required  by  the 
fourth  section  of  the  Act  relating  to  Replevin,  that  the  property 
was  distrained  and  taken  under  color  of  a  distress  for  rent  or 
damage  feasant,  and  in  such  case  the  Writ  shall  state  that  the 
defendant  bath  taken  and  unjustly  detains  the  property,  under 
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color  of  a  distress  for  rent  or  damage  feasant  (as  the  case  may 
be). 

II.  In  case  the  Writ  issues  without  an  order,  the  Sheriff 
shall  take  and  detain  the  property,  and  shall  not  replevy  the 
same  to  the  claimant  without  the  order  of  a  Judge,  or  a  rule 
of  the  Court  in  that  behalf;  but  may,  within  fourteen  days 
from  the  time  of  his  taking  the  same,  re-deliver  it  to  the  de- 
fendant, unless  in  the  meantime  the  claimant  obtains  and 
serves  on  the  Sheriff  a  rule  or  order  directing  a  different  dis- 
position of  the  property ;  but  this  section  shall  not  apply  in 
case  of  a  distress  for  rent  or  damage  feasant,  under  the  third 
sub-section  of  the  first  section  of  this  Act. 

III.  When  an  application  for  an  order  is  made,  the  Court 
or  Judge  may  proceed  on  the  ex  parte  application  of  the  claim- 
ant, or  may  grant  a  role  or  order  on  the  defendant  to  show 
cause  why  the  Writ  should  not  issue ;  and  may,  on  the  ex  parte 
application,  or  on  the  return  of  the  rule  or  order  to  show  cause, 
grant  or  refuse  the  writ,  or  direct  the  Sheriff  to  take  a  bond  in 
less  or  more  than  treble  the  value  of  the  property,  or  may 
direct  him  to  take  and  detain  the  property  until  the  further 
order  of  the  Court,  instead  of  at  once  replevying  the  same  to 
the  plaintiff:  or  may  impose  any  terms  or  conditions  in  grant- 
ing the  Writ,  or  in  refusing  the  same,  (on  the  return  of  a  rule 
or  order  to  show  cause,)  as  under  the  circumstances  in  evi- 
dence, appear  just. 

IV.  In  case  a  Writ  of  Replevin  is  issued,  whether  with  or 
without  an  order,  or  in  case  any  rule  or  order  is  made  under 
the  preceding  section,  the  defendant  may,  at  any  time,  or  from 
time  to  time,  apply  to  the  Court  or  Judge,  on  affidavit  or  other- 
wise, for  a  rule  or  order  on  the  plaintiff  to  show  cause  why  the 
writ,  or  why  the  rule  or  order  respecting  the  same,  should  not 
be  discharged  or  why  the  same  should  not  be  varied  or  modi- 
fied in  whole  or  in  part,  as  therein  specified,  or  why  all  further 
proceedings  under  the  Writ  should  not  be  stayed,  or  why  any 
other  relief,  to  be  referred  to  in  the  rule  or  order  so  applied 
applied  for,  should  not  be  granted  to  the  defendant,  with  res- 
pect to  the  return,  safety  or  sale  of  the  property  or  any  part 
thereof^  or  otherwise ;  and  the  Court  or  Jndj^e  may  make  such 
rule  or  order  thereon,  as,  under  all  the  circumstances,  best 
consists  with  justice  between  the  parties. 

y.  Before  the  Sheriff  acts  on  any  Writ  of  Replevin,  he  shall 
take  a  bond,  conditioned  not  only  to  the  effect  mentioned  in 
form  B,  appended  to  the  above  cited  Act,  bi^t  also  that  the 

Elaintiff  do  pay  such  damages  as  the  defendant  shall  sustain 
y  the  issuing  of  the  Writ  of  Replevin,  if  the  plaintiff  fails  to 
recover  judgment  on  the  suit ;  and  further,  that  the  plaintiff 
do  observe,  keep,  and  perform  all  rules  and  orders  made  by 
the  Court  in  the  suit. 

yi.  In  case  the  value  of  goods  or  other  property  or  effects 
distrained,  taken  or  detained,  does  not  exceed  the  sum  of  forty 
dollars,  the  Writ  may  issue  from  the  Division  Court  for  the 
Division  within  which  the  defendant,  or  one  of  the  defend- 
ants resides,  or  carries  on  business,  or  where  the  goods  or 
other  property  or  effects,  have  been  distrained,  taken,  or 
detained. 

yil.  But  the  matter  shall  be  disposed  of  without  formal 
proceedings,  and  the  powers  of  the  Courts  and  Officers,  and 
the  proceedings  generally  in  the  suit  shall  be,  as  nearly  as 
may  be,  the  same  as  in  other  cases  which  are  within  the  juris- 
diction of  Division  Courts ;  and  this  Act  and  the  Act  reiadng 
to  Replevin,  shall,  eo  far  as  any  such  suit  is  concerned,  be 
read  as  if  they  formed  part  of  the  Act  respecting  Division 
Courts.  (Consolidated  Statutes  for  Upper  Canada,  chapter 
nineteen.) 

VIII.  The  Act  relating  to  Replevin  shall  not  hereafter  auth- 
orize the  replevying  or  taking  out  of  the  custody  of  any  bailiff 
any  personal  property  seized  by  him  under  any  process  issued 
out  of  a  Division  Court  in  Upper  Canada. 

IX.  So  far  as  relates  to  proceedings  in  the  Superior  Courts 
of  Law  and  in  the  County  Courts,  the  sections  of  the  Comnion 
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Law  Prooedare  Aot,  numbered  respectively  from  three  hun- 
dred and  thirty-three  to  three  hundred  and  forty-one,  shall  be 
deemed  to  apply  to  this  Act,  as  if  this  Aot  had  been  incorpo- 
rated with  the  said  Common  Law  Proeednre  Act,  but  it  shall 
not  be  necessary  to  lay  before  Parliament  the  rules,  orders, 
or  regulations  made  by  the  Judges  for  the  purposes  of  this 
Aot. 
X.  This  Act  applies  to  Upper  Canada  only. 


28  VIC— CHAP.  XXVII. 
An  Act  respecting  Trade-Marks, 

[Auented  to  l«h  May,  18«0.] 

Hor  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows: 

L  It  shall  be  a  misdemeanor,  to  mark  any  goods  with  the 
known  and  accustomed  trade-mark,  name  or  device  of  any 
manufacturer,  or  to  pack  any  goods  in  any  package  bearing 
the  known  and  accustomed  trade-mark,  name  or  device  of  any 
manufacturer,  or  in  any  package  which  has  been  used  for 
packing  goods  manufactured  by  him,— or  knowingly  to  sell  or 
offer  for  sale  goods  so  marked  or  packed, — unless  such  ^oods 
were  really  manufactured  by  sncn  manufacturer,  or  his  ex- 
press consent  to  use  such  trade-mark,  name,  device  or  package 
was  first  obtained, — provided  such  trade-mark,  name>  package 
or  device  be  so  used  with  intent  to  deceive,  and  so  as  to  induce 
persons  to  believe  that  such  goods  were  manufactured  by  such 
manufacturer,  and  the  goods  are  sold  as  being  manufactured 
by  him. 

II.  For  the  purpose  of  this  Act  the  use  of  any  trade-mark, 
name,  package  or  device,  either  identical  with  that  of  any 
manufacturer  or  so  closely  resembling  it  as  to  be  calculated  to 
be  taken  for  it  by  ordinary  purchasers,  shall  be  held  to  be  & 
use  of  the  trade-mark,  name,  package  or  device  of  saoh  aiaiiu- 
facturer. 

III.  A  snitmay  be  maintained  by  any  manufacturer  a^nat 
any  person  using  bis  trade-mark,  na^ne,  package  or  devioe,  or 
any  imitation  thereof, — or  eellin||;  goods  bearing  such  trade- 
mark, name  or  device,  or  any  imitation  thereof,  or  packed  in 
packages  being  or  purporting  to  be  his,  contrary  to  the  pro- 
visions of  this  Act ;  and  in  such  suit  any  special  aamages  sus- 
tained by  such  manufooturer  by  reason  of  any  such  act  as 
aforesaid  may  be  recovered, — and  if  no  special  damages  be 
proved  the  plaintiff  shall  recover  nominal  damages  and  costs. 

IV.  Notbinff  in  this  Act  shall  be  construed  as  a  declaration 
that  any  act  hereby  made  a  misdemeanor,  was  or  was  not  a 
misdemeanor  before  its  passing. — or  that  any  such  suit  as 
aforesaid  could  or  could  not  heretofore  be  maintained  in  either 
section  of  the  Province ; — nor  shall  any  thing  herein  prevent 
any  offence  being  dealt  with  as  forgery,  or  as  a  fraud  or  other 
offence,  if  without  this  Act  it  could  be  so  dealt  with. 


manner  or  way,  or  oanse  or  procure  the  same  to  be  done  for 
any  purpose  whatsoever ;  ana  if  any  person  so  sells,  barters, 
exchanges,  or  gives  any  such  spirituons  liquors  to  any  Indian 
man,  woman,  or  child,  as  aforesaid,  or  eanses^  the  same  to  be 
done,  he  shall,  on  conviction  thereof,  by  a  Justice  of  the  Peace, 
upon  the  evidence  of  any  one  credible  witness,  other  than  the 
informer  or  prosecutor,  be  fined,  not  exceeding  twenty  dollars 
for  every  such  offence,  one  moiety  of  every  such  sum  to  go  to 
the  informer  or  prosecutor,  and  the  other  moiety  thereof,  to 
be  paid  to  Her  Majesty,  and  to  be  part  of  the  Consolidated 
Revenue  Fund  of  this  tiovince;  but  no  such  penalty  shall  be 
incurred  by  the  furnishing  to  any  Indian  in  case  of  sickness, 
any  spirituous  liquor,  either  by  a  medical  man,  or  nnder  the^ 
direction  of  any  such  medical  man. 


23  VIC— CHAP.  XXXVHL 

An  Act  to  amend  the  ninth  chapter  of  the  Consdtidated  Statutes 
of  Canada,  intituled:  *^  An  Ad  respecting  Civilisation  asnd 
jEi\franchisement  of  certain  Indians" 

[AMemted  to  10th  Hay,  I860.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assemby  of  Canada,  enacts  as  follows ; 

L  The  third  Section  of  the  ninth  chapter  of  the  Consoli- 
dated Statutes  of  Canada,  intituled :  "  An  Act  respecting  civ- 
ilization and  enfranchisement  of  certain  Indians,"  is  hereby 
repealed. 

II.  The  following  Section  shall  be  substituted  for  the  re- 
pealed third  Section  of  the  said  Act,  and  shall,  in  lieu  thereof, 
be  read  as  the  third  Section  of  the  said  Act:  **  No  person  shall 
sell,  barter,  exchange,  or  give  to  any  Indian  man,  woman  or 
cliildy  within  Canada^  any  kind  of  spirituous  liquors,  in  any 
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Present :  Robinson,  C.  J. ;  McLsan,  J. ;  Burns,  J. 

JlUMl6»18eO. 

Provincial  Insurance  Company  v.  Shaw. — ^Bnle  nisi  to  enter  a 
nonsuit  discharged. 

Prov,  Insurance  Company  v.  McDonald. — Rule  nisi  discharged. 

Beaty  V.  Rots. — Rale  absolute. 

Wittrock  V.  Wilson. — Rule  nisi  discharged. 

WiUon  V.  ITit/rocA;.— Postea  to  plaintiff. 

Pullen  V.  Curry, — Rule  absolute.     Costs  to  abide  the  event 

Essex  Building  Society  v.  Beeman. — ^Rule  discharged,  with  costs. 

Reed  et  uz  v.  Weer. — Rule  absolute. 

Corporation  of  Brant  v.  County  of  Watsrtoo.—Jiule  nisi  dis- 
charged, without  costs. 

Donovan  v.  Cummings. — ^New  trial,  on  payment  of  costs. 

Kerr  v.  Cameron. — ^Rule  discharged. 

Toole  V*  Ashfi>rd.—l^vw  trial,  on  payment  of  costs. 

BouUon  V.  Ball  et  oL— New  trial,  on  payment  of  costs.  Kuntiff 
may  apply  to  amend,  on  payment  of  costs  by  first  of  next  term. 

Fraser  v.  Bank  of  Toronto. — Rule  nisi  discharged. 

Smeaton  v.  C<Mpflr.— New  trial,  on  payment  of  costs.  Costs  to 
be  paid  by  next  term. 

McMuUen  v.  Wardoff. — Rule  discharged. 

Cameron  v.  McDougaU. — Judgment  for  defendant  on  demnrrer, 
with  leave  to  appljr  to  amend  within  one  month. 


^M  28,1800. 

Moffait  et  aL  v.  Robertson  ^  Jiaannt^— Action  on  promissory 
note,  against  one  defendant  aa  maker  and  the  other  as  indorser. 
Plea  by  both  defendants,  showing  want  of  oonsideratiott.  Indorser 
offered  to  call  maker  to  prove  plea.  Evideooe  rejected.  Held» 
properly  rejected.    Burns,  J.,  dissentienie.    Rule  diaoharged^ 

Day  y.  Robertson^ — Judgment  for  defendant. 

Meaghar  v.  ^tna  Insurance  Company. — Judgment  for  plaintiff 
on  2nd  and  5th  pleas,  and  for  defendant  on  8rd  and  4tb  pleas ; 
with  leave  u>  either  party,  by  first  day  of  next  term,  to  apply  for 
leave  to  plead  or  reply. 

Feehan  v.  Bank  of  Toronto. — Appeal  from  County  Court  of  York 
and  Peel.  Assignment  to  creditors,  made  on  the  12th  of  a  mouthy 
and  filed  on  the  16th  of  same  month.  Execution  on  the  18th  of 
same  month.  Held,  that  the  filing  had  relation  back  to  its  date. 
Judgment  of  court  below  reversed.  (Court  of  Common  Pleas,  in 
a  case  between  same  parties,  decided  differently.  See  also  Shaw 
V,  Gault,  C.  P.  infra. 

Brotpn  V.  Garden  ff  ^i6«<mi.— Replevin.  Avowry  and  cognisance 
by  defendants  as  landlord  and  bailiff.  Special  plea.  Held,  that 
plea  amounts  to  nil  habuit  in  tenementeSf  and  judgment  for  defsn* 
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dants.    LeaTe  to  plamtiff  to  amend,  on  the  asnal  terms,  witbin  a 
fortnight,  by  alleging  an  eviotion. 

Vanburen  t.  Bull  et  al—A  school  case.  Judgment  deferred  till 
next  term,  till  eourt  has  an  opportunity  of  seeing  recent  School 
Act 

Kendra  v.  Moffatt. — Action  on  a  covenant  in  a  mortgage  for  pur- 
diase  money  of  land  sold.  Equitable  plea,  claiming  an  abatement 
of  a  proportion  of  purchase  money,  in  respeet  of  a  piece  of  the  land 
sold,  to  vhich  plaintiff  had  no  title,  and  payment  into  eourt  of 
balance.     Held,  plea  bad. 

Small  T.  Moylan. — Information  for  libel.  Special  plea  of  justi- 
fioation.     Demurrer.     Held,  plea  bad. 

Lamb  T.  Teeter. — Trespass  to  land  and  to  goods.  Stands  till 
next  term,  with  leave  to  either  party  in  meantime  to  apply  to 
amend.     Both  declaration  and  pleas  require  to  be  amended. 

Me  Arthur  t.  Cool, — Action  on  a  covenant  given  by  a  Division 
Court  bailiff.  Held,  declaration  insaffieient.  McLean,  J.,  ditem- 
tUmte.     Plea  good. 

Seott  T.  Corporation  of  Peierboro*. — Held :  2nd  plea  lufficient 
bar  to  the  action ;  8rd  plea  also  good.    Judgment  for  defendant 

Vankleek  t.  Stuart, — Replevin  for  saw  logs  seized  by  Indian 
lands  agent,  from  a  person  to  whom  Indians  sold  the  same.  The 
timber  was  sold  after  it  was  cut    Rule  ni$i  discharged. 

Jlolmttock  V.  Palmer, — Judgment  for  defendant  on  record. 

The  Queen  v.  Bullock. — Indictment  for  embezzlement.  Verdict, 
guilty.  Rule  nisi  for  a  new  trial,  on  the  ground  of  insufficiency  of 
evidence.    Rule  absolute. 

Bank  of  Upper  Canada  v.  Tarrant — Appeal  from  decision  of 
judge  of  the  County  Court  of  Hastings.  Appeal  dismi8sed,with  costs. 

In  re  Quinlan  and  Morrison. — Rule  for  certiorari  to  remove  an 
order  to  arrest,  issued  by  the  judge  of  the  County  Court  of  the 
County  of  Welland.    Rule  granted. 

Henderson  v.  Dickson. — Motion  to  rescind  a  judge's  order.  Order 
not  before  the  court,  and  therefore  application  stands  over  till  next 
term. 


COMMON    PLEAS. 


Present:  Bbapxr,  C.  S.  ;  Riohabds,  J.^  Hagabtt,  J. 

Jmw  le,  I860. 
Hodgkiss  t.  JSedUy. — Rule  discharged. 

Bobson  V.  Buffalo  and  Lake  Huron  Railroad  Company. -^J^idtf^ 
ment  for  plaintiff,  on  whole  record,  for  $152  85. 

Pitree  v.  Small. — Rule  discharged.    Hagarty,  J.,  dissentiente. 

Otasset  y.  Hutchinson. — Per  Draper,  C.  J. :  Plaintiff  entitled  to 
recover.  Richards,  J./  dissents.  Hagarty,  J.:  No  judgment 
Rule  drops. 

Park  T.  Davis. — Action  against  County  Court  judge,  for  per- 
mitting a  Division  Court  clerk  to  act  in  tiiie  discharge  of  the  duties 
of  his  office  without  first  requiring  him  to  give  the  requisite  secu- 
rity. Action  lies.  First  count  good.  Judgment  for  plaintiff,  on 
demurrer  to  first  count;  for  defendant  on  otiier  counts. 

Dance  r.  Burrowes. — Judgment  for  defendant,  on  demurrer. 

Coaies  T.  Bullock Judgment  for  defendant 

Regina  t.  HUL — Application  for  a  writ  of  mandamus  to  town- 
ship clerk,  to  admit  relator  to  the  office  of  township  councillor, 
where  office  filled  by  an  election  de  facto  if  not  dejure.  Rule  dis- 
charged, without  costs.  Held,  that  relator  should  have  proceeded 
to  contest  the  office  by  writ  of  quo  warranto. 

Wilkinson  t.  Conklin. — Ejectment    Rule  discharged. 

WhUe  T.  Nelson. — Rule  discharged. 

Gough  V.  McBride. — Ejectment  Held,  that  a  memorial  exe- 
cuted by  a  grantee,  when  not  accompanied  by  possession  of  the 
land  affected,  is  not  secondary  evidence  of  the  deed  as  against  the 
grantor.    Rule  discharged. 

Shanks  t.  Coates. — Dower.  Rule  nisi  to  inerease  the  damages. 
Rule  absolute,  no  cause  being  shown. 


Ball  V.  Goodman. — (Two  cases.J  Seduction.  Suggestion  by 
administrator,  entered  by  order  of  Mr.  Jnstice  McLean.  Demurrer 
to  suggestion,  and  rule  nisi  to  set  aside  order  of  Mr.  Justioe 
McLean.  Judgment  for  defendant  on  demurrer,  and  order  set 
aside.     Held,  that  action  did  not  survive. 

The  Queen  v.  The  Corporation  of  Port  Hope. — ^AppUcation  for  a 
mandamus.    Rule  absolute. 

Craig  v.  Rankin. — Defendant  entitled  to  judgment  on  the  de- 
murrer. Held,  that  a  tax  imposed  by  school  trustees  on  the 
parents  or  guardians  of  persons  sending  children  to  school,  not 
legal. 

Haggart  v.  TTtnfermo^c.— Ejectment  Rule  nisi  for  new  trial  dis- 
charged. 

Merrick  v.  UEspcrance. — Action  on  a  guarantee.  Rule  nisi  to 
enter  a  nonsuit  discharged. 

Read  V.  Ranks. — Dower.    Rule  iMtt  discharged. 

HiU  T.  SmaU.-'^xk\%  discharged. 

MeCaUum  y.  Snyder. — Rule  discharged. 

Smith  T.  Bimie. — Judgment  for  plaintiff  on  first  plea,  for  defen- 
dant on  second.  Rule  absolute  as  to  so  much  as  asks  amount  of 
note  to  be  deducted  from  verdict,  and  discharged  as  to  residue. 

Owens  V.  Davidson. — Action  as  to  a  disputed  boundary.  Postea 
to  defendant 

Winter  v.  Stewart, — ^Rule  discharged. 

Johnston  v.  Smith. — ^Action  ag^nst  sheriff  for  neglect  to  levy 
and  false  return.  Verdict  for  plaintiff.  Rule  ftiit  for  new  trial 
discharged. 

RusselY.  CarsedUan. — ^Egeotm«nt    Ruleabeolute. 

Juno  23, 1800. 

Hodge  V.  The  State  Insurance  Company, — Rule  ntfi  for  a  new 
trial  refused. 

Ferris  v.  Chesterfield, — ^Appeal  dismissed,  with  costs. 

.^finii  T.  Dormon. — (Two  eases.)  Judgment  for  plaintiff,  on 
demurrer;  and  rule  nwt  for  new  trial  absolute.    Goats  to  abide 

the  event 

* 

Howes  T.  MtUs.—i^wo  cases.)  JndgibeDt  fof  plunntiff  on  de- 
murrer, and  rule  niei  discharged. 

Cuthberi  v.  Street, — ^Rxde  ntw  to  enter  Terdint  Ibr  plaintiff  made 
absolute. 

BueU  V.  Ford. — ^Plaintiff  entitied'to  judgment  on  the  demurrer, 
with  leaTC  to  defendant  to  amend  his  special  pleading.  Only  one 
special  plea  to  the  whole  declaration.   Richards,  J. :  No  judgment 

Shaw  Y.  Gault. — Appeal  from  the  decision  of  the  County  Court 
of  the  United  Counties  of  Stormont,  Dundas  and  Glengarry.  Held, 
that  there  are  five  days,  and  five  only,  allowed  to  file  a  bill  of  sale; 
and  that  if  not  filed  within  that  time,  it  is  void.  Held  also,  that  if 
an  execution  be  placed  in  the  sheriff's  hands,  between  the  date  of 
the  bill  of  sale  and  its  filing,  though  within  five  daya,  it  is  entitled 
to  prevail.    Judgment  of  court  below  reversed. 

Township  of  Beverley  v.  Barlow, — (Two  cases.)  Postea  te  plaintiff. 

Randal  ▼.  FuUarton. — Rule  discharged. 

NeaU  V.  Winter. — ^Rule  to  reduce  amount  endorsed  on  writ  of 
fi.  fa.  made  absolute,  without  costs. 

Brown  v.  Wythers. — Rule  discharged,  with  costs. 

CampbeU  ▼.  Grier, — ^Rule  nisi  for  new  trial*  Costs  te  aUde  the 
erent. 


PRACTICE    COURT. 

Present :  Riobabds,  J. 

Jane  16, 1800. 

VanEvery  v.  Drake. — If  defendant  pay  costs  taxed  on  fonner 
rule,  and  costs  of  this  application,  within  one  month  from  this 
date,  then  rule  discharged ;  otherwise,  absolute. 

In  re  Thomas  v.  Brooks. — Held,  that  the  power  of  issuing  exe- 
cution on  a  rule  is  ponfined  to  cases  where  money  is  made  payable 
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by  the  rale.  Where,  therefore,  an  order  to  enforce  an  award, 
though  the  snbmisBion  was  made  a  rule  of  court,  and  the  award 
did  not  direct  the  payment  of  money,  a  rule  to  set  aside  execution 
iasued  on  such  a  rule  was  made  absolute,  with  costs. 

Niagara  and  Detroit  Rivera  Railway  Company  v.  Burkkolder. — 
Rule  ntft  discharged,  without  costs.  Point  decided  same  as  in  last 
ease. 


ADDRESS 

OT  HIS  HONOR,  JUDGE  MoKENZIE,  TO  THE  GRAND  JURY  OF  UNITED 
COUNTIES  OV  FBONTENAC,  LENNOX  AND  ADDINQTON. 


On  former  oocasions  I  directed  the  attention  of  the  Grand 
Inquest  and  of  the  public,  to  any  changes  or  alterations  effec- 
ted in  the  criminal  law,  and  in  the  administration  of  justice 
in  general  in  Sessions  of  Parliament  immediately  preceding 
sittmgs  of  the  Court.  I  do  not  find  that  any  material  altera- 
tion has  been  made  in  the  criminal  law  of  the  country  in  the 
Session  of  Parliament  which  recently  closed,  but  changes  have 
been  made  in  the  law  in  reference  to  civil  rights  and  the 
authority  of  the  courts  of  law  in  Upper  Canada.  The  law 
which  authorized  the  bringing  of  suits  within  the  competence 
of  the  County  Courts  in  what  was  termed  the  "  Inferior  juris- 
diction'' of  the  Superior  Courts,  has  "been  unconditionally  re- 
pealed ;  and  very  properly  so.  The  consequence  of  the  abro- 
gation of  this  law  IS  tnat  all  suits  and  actions  within  the  com- 
petence of  the  County  Court  will  require  to  be  brought  and 
prosecuted  in  that  Court  itself;  and  no  causes  or  suits  instituted 
in  the  County  Court  shall  be  removed  from  such  County  Court 
by  writ  of  certiorari  or  otherwise  into  the  Superior  Courts  of 
Common  Law,  unless  the  debt  or  damages  claimed  amount  to 
upwards  of  one  hundred  dollars,  and  then  only  on  afiidavit 
and  by  leave  of  a  Judge  of  one  of  the  Superior  Courts  in  oases 
which  shall  appear  to  the  Judge  fit  to  be  tried  in  one  of  the 
Superior  Courts,  and  upon  such  terms  as  to  payment  of  oosts. 
giving  security  for  debt  and  cosiSi  or  such  other  terms  as  he 
shall  think  fit 

And  for  the  future,  in  any  action  depending  in  any  of  Her 
Majesty's  Superior  Courts  of  Common  Law  in  Upper  Canada, 
in  which  the  amount  of  the  demand  is  asoertainea  b]r  the  sig- 
nature of  the  party,  and  in  any  action  for  any  debt  in  whion 
a  Judge  of  either  of  the  Superior  Courts  shall  be  satisfied  that 
the  case  may  safely  be  tried  in  the  County  Court,  any  Judge 
of  the  Superior  Courts  may  order  that  such  case  may  be  tried 
in  the  County  Court  of  the  County  where  such  action  was 
commenced,  and  such  action  shall  be  tried  there  accordingly, 
and  the  record  shall  be  made  up  as  in  other  cases,  and  the 
trial  shall  take  place  in  such  County  Court  in  the  same  way 
as  ordinary  oases  are  tried  therein. 

The  jurisdiction  of  the  County  Courts  has  also  been  extended 
to  actions  of  lyeotment  in  certain  oases.  The  several  County 
Courts  in  Upper  Conada  shall  have  jurisdiction  to  try  actions 
of  ejectment  for  the  reoovery  of  the  possession  of  property 
where  the  yearly  value  of  the  premises,  or  the  rent  payable  in 
respoct  thereof,  does  not  exceed  two  hundred  dollars,  in  oases 
where  the  term  and  interest  of  the  tenant  of  sucb  property  shall 
have  expired,  or  been  determined  by  the  landlora  or  tenant  by 
a  legal  notice  to  quit,  and  where  rent  shall  be  sixty  days  in 
arrear,  and  the  landlord  shall  have  right  by  law  to  re-enter  for 
non-payment  thereof. 

The  law  of  Replevin  has  also  been  amended  and  materially 
improved.  For  the  future  no  writ  of  Replevin  shall  issue 
unless  an  order  is  granted  for  the  writ,  on  an  affidavit,  by  the 
person  claiming  the  property,  or  some  other  person  showing 
to  the  satisfaction  of  the  Court  or  Judge,  the  facts  of  the  wrong- 
ful taking  or  detention  which  is  complained  of,  as  woU  as  the 
yalue^  and  description  of  the  property,  and  that  the  person 
claiming  it  is  the  owner  thereof,  or  is  lawfully  entitled  to  the 
possession  tbsreof  (as  the  case  may  be). 


Or  unless  the  affidavit  for  the  writ  states  in  addition  to  what 
is  required  by  the  fourth  section  of  the  former  Act  relating  to 
Replevin,  that  the  property  was  wrongfully  taken  out  of  the 
possession  of  the  claimant,  or  was  fraudently  got  out  of  his 
possession  within  two  calendar  months  next  before  the  making 
of  the  affidavit,  and  that  the  deponent  is  advised  and  believes 
that  the  claimant  is  entitled  to  an  order  for  .the  writ,  and  that 
there  is  good  reason  to  apprehend  that  unless  the  writ  is  issued 
without  waiting  for  an  order,  the  delay  would  materially 
prejudice  the  just  rights  of  the  claimant  in  respect  to  the 
property. 

Or  in  case  the  property  was  distrained  for  rent  or  damage 
feasant  the  writ  of  Replevin  may  issue  without  an  order  if  the 
affidavit  states  in  addition  to  what  is  required  by  the  former 
law,  that  the  property  was  distrained  and  taken  under  color 
of  a  distress  for  rent  or  damage  feasant. 

In  case  the  writ  issue  without  an  order  from  the  Judge,  the 
Sheriff  shall  take  and  detain  the  property,  and  not  replevy 
the  same  to  the  claimant  without  an  order  from  the  Judge  of 
the  Court,  but  may,  within  fourteen  days  of  taking  the  same, 
re-deliver  it  to  the  defendant,  unless  in  the  meantime  the 
claimant  obtains  and  serves  on  the  Sheriff  a  rule  or  order 
directing  a  different  disposition  of  the  property.  When  the  ap- 
plication for  an  order  is  made  the  Court  or  Judge  may  proceed 
on  the  ex  parte  application  of  the  claimant,  or  may  grant  a  rule 
or  order  on  the  defendant  to  show  cause  against  the  issuing  of 
the  writ. 

In  case  the  writ  of  Replevin  is  issued  whether  with  or  with- 
out an  order,  the  defendant  may  at  any  time  apply  to  the  Court 
or  Judge  on  affidavit  or  otherwise,  for  the  discharge  of  the  writ 
and  order,  and  for  such  other  relief,  with  respect  to  the  return, 
safety,  or  sale  of  the  property  or  any  part  of  it ;  or,  otherwise, 
as  under  all  the  circumstances  in  evidence  appears  just 

When  the  value  of  the  property  taken,  or  detained,  does  not 
exceed  the  sum  of  forty  aollars,  the  writ  of  Replevin  may  is- 
sue from  the  Division  Court,  for  the  division  within  which  the 
defendant  resides,  or,  where  the  property  has  been  distrained, 
taken  or  detained ;  and,  for  the  .future,  it  shall  not  be  lawful 
to  replevy  or  take  out  of  the  custody  of  any  Bailiff,  any  person- 
al property,  seized  by  him,  under  any  process  issued  out  of  a 
Division  Court  in  Upper  Canada. 

Another  law  of  a  very  curious  character,  was  passed  in  the 
last  Session  of  Parliament — namely,  the  Act  passed  to  exempt 
certain  articles  from  seizure  in  satisfaction  of  Debts.  The 
following  chattels  are,  for  the  future,  exempt  from  seizure, 
under  any  writ,  issued  out  of  any  Court  whatever  in  this  Pro- 
vince, namely : — ^The  bed,  bedding  and  bedsteads  in  ordinary 
use  by  the  debtor  and  his  family ;  the  necessary  and  ordinary 
wearing  apparel  of  the  debtor  and  his  family ;  one  stove  and 
pipes,  one  crane  and  its  appendages,  one  pair  of  and-irons, 
one  set  of  cooking  utensils,  one  pair  of  tones  and  shovel,  one 
table,  six  chairs,  six  knives,  six  forks,  six  plates,  six  tea  cups, 
six  saucers,  one  sugar  basin,  one  milk  jug,  one  tea  pot,  six 
spoons,  all  spinning  wheels  and  weaving  £>oms  in  domestic 
use.,  and  ten  volumes  of  books,  one  axe,  on  saw,  one  gun,  six 
traps  and  such  fishing  nets  and  seines  as  are  in  common  use, 
all  necessary  fuel,  meat,  fish,  flour  and  vegetables,  actually 
provided  for  family  use,  not  more  than  sufficient  for  the  ordin- 
ary consumption  of  the  debtor  and  his  family  for  thirty  days, 
and  not  exceeding  in  value  forty  dollars,  one  cow,  four  sheep, 
two  hogs,  and  food  thereof  for  thirty  days,  tools  and  imple- 
ments of,  or  chattels  ordinarily  used  in  the  debtors  occupation, 
to  the  value  of  sixty  dollars.  The  Debtor,  under  this  Act,  may 
select,  out  of  any  large  number,  the  several  chattels  exempt 
from  seizure. 

The  law,  respecting  Foreign  Judgments  and  Decrees,  has 
been  amended,  and  placed  upon  a  sensible  footing.  In  any 
suit  which  may,  hereafter  be  brought  upon  a  Foreign  Judg- 
ment or  Decree,  any  defence  set  up,  or  tnat  might  have  been 
set  up,  to  the  original  suit,  inay  be  pleaded  to  the  suit  on  the 


I860.] 


LAW    JOURNAL 


158 


Judgment  or  Decree.  But  in  any  suit  brought  in  either  sec- 
tion of  this  Province,  on  a  Judgment  or  Decree  obtained  in  the 
other  section  of  it,  in  a  suit  in  which  the  service  of  process  on 
the  defendant,  or  party  sued,  has  been  personal,  no  defence 
that  might  have  been  set  up  to  the  original  suit  can  be  pleaded 
to  that  brought  on  the  Judgment  or  Decree ;  but  on  such  suit, 
in  wbioh  personal  service  was  not  obtained  and  in  which  no 
defence  was  made,  any  defence  that  might  have  been  set  up 
to  the  original  suit,  may  be  made  to  the  suit  on  such  Judment 
or  Decree. 

An  Act  was  also  passed,  in  relation  to  Insurance  Companies 
not  incorporated  within  the  limits  of  this  Province.  For  the 
future,  Foreign  Insurance  Companies  cannot  carry  on  business 
in  this  Province,  without  license  from  the  Finance  Minister  of 
the  Province,  after  investing  $50,000  in  government  debentures 
or  municipal  loan  funds,  or  in  the  stocks  of  one  or  more  of 
the  chartered  banks  of  the  Province.  An  Act  was  also  passed 
to  diminish  the  number  of  licensee  to  be  issued  for  the  sale  of 
intoxicating  liquors,  by  retail,  with  a  view  of  circumscribing, 
if  possible,  the  intolerable  nuisance  of  drunkenness.  I  am 
afraid  the  provisions  of  this  law  will  effect  but  little  good  under 

E resent  circumstances.  If  the  Legislature  really  wish  to  enact 
iws  to  retard  the  march  of  intemperance  it  must  do  something 
more  than  to  pass  such  a  milk-and-water  enactment  as  this 
Act  contains. — However,  it  is  something  gained,  and  let  us 
hope  that  it  my  prove  a  stepping-stone  for  better  things — a 
precursor  of  a  wiser,  a  more  enlightened  and  more  extensive 
measure,  bearing  upon  the  sale  and  traffic  of  intoxicating 
liquors  generaUy. 


THE  CASE  OF  THE  REV.  MR.  HATCH. 
The  following  letter  was  addressed  to  the  Editor  of  the 

**  Sis, — ^The  indictment  of  Eugenia  Plnmmer  for  perjury, 
which  has  just  terminated  in  her  conviction,  has  been  rightly 
characterised  by  Mr.  Baron  Channell  as  one  of  the  most  extra- 
ordinary oases  ever  heard  in  an  English  court  of  justice.  With 
the  general  merits  of  this  trial  I  do  not  propose  to  deal ;  but 
as  the  case,  when  duly  considered,  affords  a  striking  illustra- 
tion of  a  serious  defect  in  our  criminal  jurisprudence,  I  am 
anxions,  in  the  language  of  the  Clapham  school  of  divines,  to 
"  improve  the  occasion.^' 

**  The  defect  to  which  I  allnde  is  the  mle  of  law  which  pro- 
hibits eveiT  person,  and  the  wife  of  every  person,  who  stands 
as  a  defendant  at  a  criminal  bar  from  giving  evidence  on  oath. 
Let  as  see  how  that  rule  has  operated  in  the  case  in  question. 
In  December  last  the  Rev.  Hennr  Hatch  was  indicted  at  the 
Old  Bailey  for  the  very  serious  offence  of  indecently  assaulting 
Miss  Plummer,  a  little  girl  twelve  years  of  age,  who  was  one 
of  his  pupils.  Such  deeds  are  kut  Uox^v,  deeds  of  darkness  ; 
and  the  very  nature  of  the  charge  almost  precluded  the  possi- 
bility of  any  disinterested  eye-witness  being  present  to  confirm 
or  contradict  the  statement  made  by  the  prosecutrix.  One 
would  imagine  that  in  such  a  case,  if  in  no  other,  the  proper 
course  to  pursue  would  be  to  hear  all  that  oonld  be  saia,  first 
by  the  accuser,  and  next  by  the  accused,  and  then  to  decide 
from  the  conflict  of  testimony  on  which  side  the  truth  lay. 
This  seems  to  be  the  natural  mode  of  procedure  which  common 
sense  would  suegest,  and  which  justice  would  sanction.  But, 
the  law  of  Engumd  takes  a  different  view  of  the  subject;  and 
while  pretending  to  reverence  the  maxim,  €tudi  aUeram partem 
it  doggedly  compels  the  jury  to  hear  only  one  side.  It  opens 
the  mouth  of  the  prosecutor,  but  it  closes  the  mouth  of  the  de- 
fendant. Nay,  it  does  more,  for  it  closes  also  the  mouth  of 
the  defendant's  wife.  However  material  the  facts  may  be  to 
which  the  defendant  or  his  wife  can  depose,  they  will  not  be 
permitted  under  any  circumstances  to  divulge  what  they  know. 
In  the  case  of  Mr.  Hatch  this  rule  operated  with  twofold  in- 
justice.   Eugenia  Plummer,  in  describing  the  assaults  which 


she  alleged  had  been  committed  upon  her,  laid  the  scene  of 
one  of  them — contrary  to  all  that  might  have  been  expected-— 
in  the  very  room  occupied  by  Mrs.  Hatch.  Here  was  an  op- 
portunity for  testing  the  truth  of  her  story.  Let  the  jury  hear 
what  the  husband  and  wife  have  to  say  on  this  part  of  the  case. 
Examine  them  separately,  cross  examine  them  astutely, 
and  compare  their  statements  with  each  other,  and  with  the 
child's.  0  dear  no — ^that  will  never  do!  They  may  state 
what  is  not  true — they  may  mislead  the  weak  jury.  They 
must  not  be  examined  at  all.  The  two  best  witnesses,  next 
to  the  prosecutrix  herself,  are  inadmissible  to  testify.  The 
result  was  what  might  have  been  anticipated  in  such  a  state 
of  the  law.  The  uncontradicted  testimony  of  Miss  Plummer 
was  believed,  and  the  rev.  defendant  was  a  rained  man.  One 
only  course  was  open  to  him,  as  i^ording  a  possible  chance  of 
re-establishing  his  innocence.  He  resolves  to  indict  his  accuser 
for  perjury.  Here  the  tables  are  turned.  He  and  his  wife 
can  state  what  they  know,  and  the  girl's  evidence  cannot  be 
heard.  The  trial  comes  on,  and  the  verdict  of  the  second  jnr^ 
is  diametrically  opposed  to  that  pronounced  by  itxQ  first.  No 
man  can  blame  either  of  the  juries,  but  every  man  must  feel 
that  both  of  them  l^ave  been  placed  in  an  unfair  position 
Each  has  been  forced  by  law  to  decide  on  what  was  practically 
an  ex  parte  statement.  There  have  been  two  trials,  and  at 
neither  has  an  opportunity  been  afforded  for  hearing  ''the 
whole  truth."  I  do  not  mean  to  suggest  for  one  moment  that 
the  last  verdict  may  have  been  erroneous.  I  believe  that  ver- 
dict to  have  been  a  righteous  judgment,  bat  still  I  cannot  dis- 
guise the  fact  that  it  would  have  been  more  satufieustory  both 
to  the  public  and  to  the  jurors  themselves  had  the  law  per- 
mitted, as  I  venture  to  contend  that  it  ought  to  have  permitted, 
the  examination  and  cross-examination  of  Eugenia  Plummer. 
It  was  a  grave  defect  in  the  law  which  made  the  second  trial 
necessary ;  the  same  defect  in  the  law  has  made  the  second 
trial  inoonolasive. 

"I  remain,  yours  faithfully, 

"  Athenaeum,  May  15."  J.  Pitt  Taylob." 


JURIDICAL  SOCIETY. 

{Drom  the  Solicitor' t  JoumaL) 

A  paper,  by  Walker  Marshall,  Esq.,  Barrister-at-Law,  on 
*'  The  Common  Law  Courts  and  Equitable  Jurisdiction,"  was 
read  at  the  meeting  of  this  Society,  on  Monday,  the  7th  May, 
It  was  as  follows : 

The  society  will  doubtless  remember  that  some  eighteen 
months  ago  a  discussion  took  place  here,  upon  what  is  popu- 
larly called  the  fusion  of  law  and  equitv.  Previously  to  that 
the  Attorney-General,  in  the  inaugural  address  delivered  by 
him,  as  first  president  of  this  society,  upon  the  12th  of  March, 
1855,  had  struck  the  key-note  of  reform,  and  in  indicating  the 
history  of  the  division  of  the  two  jurisdictions  suggested  the 
means  of  their  union.  The  subject  on  which  I  shall  have  the 
honour  of  reading  this  evening  is  not,  therefore,  invested,^  in 
this  room,  with  the  attraction  of  novelty.  But,  considering 
that  since  the  occasions  to  which  I  have  referred  the  Common 
Law  Commissioners  have  presented  their  third  report,  in 
which  they  recommend,  that  the  common  law  courts  should 
be  invested  with  M  eauitable  powers  necessary  to  enable  them 
to  deal  completely  and  finally  vnth  every  suit  properly  initia- 
ted in  these  tribunals,  so  as  to  supersede  in  every  case  the 
necessitjr  of  the  intervention  of  a  court  of  equitv,  either  before 
or  after  judgment ;  seeing,  further,  that  a  Bill  carrying  out 
these  recommendations  to  their  full  extent  has  been  presented 
to  the  Legislature,  and  has  undergone  an  interesting  discussion 
in  the  House  of  Lords,  where  it  has  been  read  a  second  time, 
and  been  referred  to  a  select  committee ;  it  can  scarcely,  I 
think,  be  considered  superfions  or  ill-timed,  if  this  question  is 
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brought  before  the  Booiety,  bow  that  it  has  entered  apon  a 
new  phase,  and  tiiat  a  practical  issue  has  been  raised  regar- 
ding it. 

I  believe  the  greatest  difficulty  connected  with  the  subject 
and  that  which  offers  the  most  obstinate  resistance  to  the 
efforts  of  those  who  desire  to  see  the  law  and  equity  adminis- 
tered by  one  tribunal,  lies  in  the  use  of  the  word  "  equity." 
Theprimary  meaning  of  this  word  differs  widely  from  the  tech- 
nical sense.  Indeed,  X  apprehend  that  neither  in  the  initiation 
of  the  iurisdiction  of  tne  Chancellor,  nor  in  the  principles 
pursued  after  the  jurisdiction  was  established  will  there  be 
found  much  trace  of  that  moat  vicious  of  all  judicial  modes  of 
action,  namely,  the  adjudicating  according  to  the  mere  moral 
sense  of  the  judge  respecting  which  it  has  been  sarcastically 
observed  that  under  such  a  system  the  equity  of  each  different 
Chancellor  would  vary  like  to  the  measure  of  his  foot.  If  such 
•  state  of  things  ever  existed  in  this  country  it  has  long  ceased 
to^  exist.  On  the  contrary,  the  equity  aoministered  by  our 
tribunes  seems  in  exact  accordance  with  the  definition  given 
by  Qrotius.  '*  De  ^uitate,''  }  3 :— "  iSquitas  est  virtus  vol- 
untatis, corrrotrix  ^us  in  quo  lex  propter  universalitatem  de- 
ficit'' Further,  Courts  ot  equity  admit  that  the  foundation 
of  both  jurisdictions  is  the  same  by  their  maxim  aquUas  sequin 
lur  legem. 

It  was  not,  in  fact,  from  any  defeot  of  the  common  law,  nor 
from  any  incapacity  in  the  Lesislatnre  to  deal  with  all  the 
rights  arising  out  of  the  eomplex  relations  and  dealings  of 
mankind,  that  the  equitable  jurisdiction  among  ns  was  estab- 
lished. The  chief  reason,  I  suspect,  is  rather  to  be  found  in 
the  inflexible  determination  of  the  oommon  law  tribunals  to 
adhere  to  established  writs,  forms,  processes ;  and  that  the 
equity  tribunal,  when  it  possessed  itself  of  the  litigated  mat- 
ttf,  dealt  and  deals  with  it  very  much  in  the  same  way  that 
the  oommon  law  tribunals  would  have  done,  if  it  had  arrogated 
or  been  invested  with,  an  appropriate  process.  As  said  by  the 
Attorney  General  in  the  address  to  which  I  have  already  re- 
ferred, "It  wasjustly  observed  by  one  of  the  judges  in  the 
reign  of  Henry  Vl.,  that  if  actions  on  the  case  had  been  allow- 
ed by  courts  of  law  as  often  as  occasion  required,  the  writ  of 
subpoena  would  have  been  unnecessary ;  or,  in  other  words, 
there  would  be  no  distinction  between  courts  of  law  and  courts 
of  equity,  and  the  whole  of  the  present  jurisdiction  of  the 
Court  of  Chancery  would  have  been  part  of  the  ordinary  juris- 
diction of  courts  of  law.  But,  unfortunately,  the  spirit  of  the 
statute  of  Westminster  the  second  was  not  carried  out  by  the 
judges  of  the  courts  of  common  law ;  and  in  the  time  of  Ed- 
wa^  III.  they  declined  to  act  upon  writs  to  which  the  ex- 
isting formulsd  of  pleading,  or  counting  as  it  was  then  called, 
were  inapplicable.'' 

Let  us  test  this  by  examining  a  ftdw  of  the  most  familiar 
heads  of  equitable  j  urisdiotion.  Inquiring  as  to  each,  whether 
there  is  anything  in  principle  antagonistic  to  the  rules  of  law, 
or  anything  with  which  a  court  of  common  law  could  not  deal 
on  the  ground  that  it  is  to  be  jud^  of  only  by  applying  nat- 
ural reason,  or,  if  you  please,  equitable  considerations — for  if 
there  is  not,  it  may  fairly  be  assumed  that  it  was  only  the  d^ 
feet  of  process  which  brought  it  within  the  jurisdiction  of  the 
Court  of  Chancery. 

Take,  for  example,  a  very  oommon  bead  of  equitable  juris- 
diction— specific  performance.  Is  there  anything  about  that 
which  is  not  quite  as  much  legal  as  equitable  T  The  obliga- 
tion to  deliver  goods  or  an  estate  which  the  defendant  has  sold 
is  an  obligation  quite  as  perfect  as  the  obligation  to  pay  money 
for  which  he  has  given  his  oond.  It  is  obviously  on ly  by  reason 
of  the  want  of  adequate  (nrocess  that  the  common  law  tribunals 
did  not  grant  this  relief.  If  they  had  chosen  to  create  a  new 
writ,  although,  as  in  the  old  action  of  ejectment,  a  fictitious 
one,  they  might  have  compelled  specific  performance  by  de- 
livery of  an  estate  sold,  and  the  making  or  a  title  to  it,  just  as 
by  Qjeotmcnt  they  put  the  owner  in  possession  of  his  land ;  and 


they  might  have  compelled  the  delivery  of  goods  sold,  by  a 
similar  ratification  of  process,  just  as  they  compelled  the  de^ 
livery  up  of  goods  to  tne  owner,  by  the  action  of  detinue,  where 
his  cnattels  were  wrongfully  detained. 

Specific  performance  suggests  injunction ;  for  as  the  one 
compels  the  performance  of  a  private  obligation,  the  other  res- 
trains the  party  bound  to  penorm  sueh  obligation  from  com- 
mitting a  oreach.  Surely  this  is  strictly  as  much  a  legal 
right,  as  the  titie  to  damages  alter  the  breach  is  committed. 

So  far  as  an  argument  in  favour  of  investing  common  law 
courts  with  powers  to  grant  relief  at  present  afforded  exclu- 
sively by  the  courts  of  equity,  may  be  derived  from  the  fact 
that  such  relief  has  been  granted  by  these  courts,  such  exam- 
ples are  not  wanting.  Not  many  years  have  elapsed,  since 
the  common  law  courts  had  jurisdiction,  in  at  least  two  instan- 
ces, to  protect  a  person  against  a  threatened  ii^ury,  and  to 
enforce  specific  perrormance  of  a  private  obligation.  In  both 
these  instances  this  protection  and  relief  were  afforded  before 
any  damage  had  been  sustained,  and  before  any  cause  of  action 
had  arisen.  So  that  it  would  be  difficult  to  cite  any  instance^ 
in  which,  according  to  the  prevalent  technical  distinction,  the 
case  would  be  one  more  distinctively  equitable.  One  of  these 
instances  is  afforded  by  the  writ  curia  ckuidenda,  by  which  the 
owner  of  land  was  protected  against  an  apprehended  damage 
likely  to  result  from  the  neglect  of  an  adjoining  owner  to  fence 
his  land.  As  said  by  Fitzberbert  in  his  '*  Natura  Brerium," 
p.  127,  **  A  man  shall  have  this  writ  quia  timet."  This  vmt 
was  abolished  by  the  statute  3  &  4  Will.  TV.  c  27.  The  other 
instance  in  which  the  common  law  courts  granted  specific  relief 
against  a  threatened  invasion  of  a  right,  is  afforded  by  the 
writ  called  foarrantia  charia  abolished  by  the  same  statute, 
by  this  writ  the  feoffee  of  lands  by  deed  with  warranty,  could 
compel  his  feoffor  or  his  heir  to  warrant  the  lands  to  him. 
Although  ibis  relief  was  granted  for  the  purpose  of  protecting 
the  feoffee  in  oases  where  he  was  impleaded  in  assise  or  other 
action  in  which  he  could  not  vouch  or  call  to  warranty ;  yet 
it  18  laid  down  by  Fitsherbert  in  his  same  work  on  Writs,  p. 
134,  that  "  A  man  may  sue  forth  this  writ  of  warrait^iia  charim 
before  he  be  impleaded  in  any  action."  Themfore,  by  tiieae 
two  writs  not  only  was  specific  relief  given  by  courts  of  law  ^ 
but  that  relief  was  extended  before  any  invasion  of  the  righfe 
thus  protected  Mid  enforced. 

It  IS,  perhaps,  not  unworthy  of  notice  that  in  the  practice 
thus  estiti>lished  of  granting  the  vmt  vforraniia  charia  before 
the  feoffee  was  sued,  there  may  be  discovered  a  trace  of  that 
kind  of  relief  which  consists  in  the  declaration  of  a  right  not 
attacked,  at  present  a  matter  of  purely  equitable  jurisdiction.' 
How  it  was  that  this  principle  never  germinated  into  that 
wide  field  of  relief  which  obtains,  I  believe,  in  all  systems 
founded  on  the  ciril  law,  of  declaring  the  status  of  individuals, 
and  the  right  to  property,  and  thus  guarding  against  the  in- 
firmity and  casualties  of  human  testimony,  is  perhaps  one  of 
many  examples  of  the  manner  in  which  our  system  came  to 
be  built  up.    Some  exigencies  were  met  and  others  neglected. 

I  entertain  no  doubt  that  a  deeper  investigation  into  the 
modes  and  principles  of  action  of  the  common  law  courts 
would  bring  out  other  instances  in  which  they  acted  not  merely 
in  analogy  with,  but  exactly  in  the  same  way  in  which  the 
courts  of  equity  act,  and  according  to  the  principles  by  which 
they  are  governed.  I  will  mention  only  one  other  case,  in 
which,  as  it  appears  to  me,  the  oommon  law  courts  act  accord- 
ing to  a  rule  as  "  equitable"  as  any  laid  down  or  applied  by 
the  Court  of  Chancery.  A  plea  showing  that  in  case  the 
plaintiff  recovered  the  defendant  would  have  a  cause  of  action 
to  recover  back  the  same  sum,  is  admitted  as  a  good  defence 
to  avoid  what  is  called  "  circuity  of  action."  In  other  words, 
the  court  of  oommon  law  modifies  the  strict  legal  rights  of 
the  parties,  in  order  to  avert  the  inconvenience  of  a  multipli- 
city of  suits ;  or  of  two  actions  being  brought,  the  judgments 
in  which  would  neutralise  each  other.    In  this  rule  we  find 
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Bomething  not  unlike  the  principle  acted  upon  in  the  equity 
courts,  in  requiring  that  all  the  persons  materially  interested 
in  the  subject  of  the  suit  should  be  made  parties  to  the  suit, 
in  order  that  a  decree  may  be  made  once  for  all  decisive  on 
the  subject  matter.  Lord  Redesdale,  in  his  Treatise  on  Plead- 
ings, p.  164,  states  the  object  of  this  rule  of  courts  of  equity 
to  be  "  to  make  the  performance  of  the  order  of  the  Court  per- 
fectly safe  to  those  who  are  compelled  to  obey  it,  and  to  prevent 
future  litigation/' 

But  it  was  not  only  the  want  of  adequate  writs,  and  the  ob- 
stinate adherence  of  the  common  law  tribunals  to  the  ancient 
forma,  which  occasioned  the  necessary  interference  of  the  Court 
of  Chancery.  Another  cause  was  the  want  of  officers,  and  of 
appropriate  machinery  for  investigating  complicated  transac- 
tions. The  most  striking  example  of  a  transfer  of  jurisdiction 
through  this  cause  is  afforded  by  the  action  of  account,  a  com- 
mon law  remedy,  but  which  to  all  practical  intents  has  become 
transferred  to  the  Court  of  Chancery,  avowedly  and  solely  on 
the  groand  of  defeotive  maohinery  in  the  courts  of  common 
law. 

There  is  yet  another  rea8<m  for  the  Court  of  Chancery  having 
assumed  jurisdiction  arising  out  of  the  rigid  adherence  of  the 
law  oourts  to  certain  conventional  rules,  notwithstanding,  in 
particular  cases,  such  adherence  was  against  strict  right. 
Upon  this  head  there  is  a  greater  apparent  foundation  for  call- 
ing the  jurisdiction  of  the  Court  of  Chancery  equitable  than 
upon  either  of  the  others  already  mentioned.  But  inasmuch  as 
the  law  tribanale  aoted  upon  the  same  principles  as  d)e4?ourt 
of  Chancery,  when  the  matter  presented  itself  in  a  shape  which 
did  not  infringe  these  rules,  the  reason,  I  apprehend,  is  rather 
to  be  foQod  in  the  attachment  to  the  rules  themselves,  than  in 
the  nature  of  the  subject  matter.  Thus,  the  common  law 
courts  would  enforce  a  deed  or  written  contract  accordiug  to 
its  letter,  notwithstanding,  by  mistake,  it  expressed  that  which 
was  not  the  intention  of  the  parties,  and  the  invariable  adhe- 
rence to  this  rule  induced  the  Court  of  Chancery  to  reform  the 
contract.  Yet,  at  the  same  time  the  court  of  law  would  open 
an  account  stated^  and  balance  matoaUy  settled  between  the 
parties,  on  the  ground  of  mistake. 

It  may,  perhaps,  admit  of  question,  whether  the  abnegation 
of  the  rights  otceMui  que  tnute  at  common  law  is  not,  as  re- 
gards personalty,  referable  to  a  technical  rule.  With  respect 
to  lands,  it  arose  probably  from  reasons  connected  with  the 
incidents  of  tenure  under  the  feudal  system.  But  with  refer- 
ence to  personalty,  what  is  there,  it  may  be  asked,  in  the  duty 
of  a  trustee  less  positive  or  absolute  than  that  of  a  bailee ;  and 
why  could  he  not  be  called  to  an  account  in  a  court  of  law  7 
The  reason,  perhaps,  was  because  there  was  no  privity ;  that 
is,  because  the  trustee  did  not  promise  io  him  to  stand  possess- 
ed of  the  fund  for  his  benefit ;  it  was  to  another  he  made  the 
promise,  aud  on  this  ground  the  cestui  que  trust  was  not  regard- 
ed as  a  person  having  any  rights  whatever.  If  this  was  the 
reason  for  the  rule,  surely  the  rule  was  a  technical  one. 
Should  it  be  said  that  courts  of  equity  came  to  have  jurisdio- 
tion  in  these  cases  by  reason  of  their  faculty  of  siuing  the 
conscience  of  trustees,  then  that  merely  shows  that  there  was 
the  further  ground  of  the  defect  of  adequate  machinery,  namely, 
the  administering  of  interrogatories  m  courts  of  common  law 
to  the  defendant.  But  my  only  object  at  present  is,  to  show 
that  it  was  not  by  reason  of  any  inherent  equity  in  the  subject 
matter ;  but  on  account  of  defective  process,  a  rigid  adherence 
to  forms,  and  an  inflexible  attachment  to  rules  that  the 
Court  of  Chancer^  came  to  the  aid  of  the  law  courts,  and 
averted  some  measure  of  the  injustice  which  would  otherwise 
have  ensued. 

These  observations  or  surmises  have,  of  course,  no  application 
to  that  jurisdiction  exercised  by  the  Court  of  Chancery  over 
the  persons  and  properties  of  infants  and  lunatics,  or  to  any 
matter  in  which  it  discharges  tibe  functions  of  a  guardian  or 
protector,  and  acts  rather  in  an  administrative  than  judicial 


capacity ;  but  only  to  that  equity  jurisdiction  which  is  profess- 
edly in  aid  of  the  law. 

An  argument  might  be  adduced  in  favour  of  the  view  here 
taken,  founded  on  the  mode  in  which  the  defective  common  law 
jurisdiction  has  been  amended  in  our  own  day.  Where  it  has 
been  desired  to  give  common  law  courts  lurisdiction  previously 
possessed  by  equity  courts  only,  that  object  has  been  effected 
simply  by  arming  those  courts  with  an  adequate  process. 
Thus  the  common  law  tribunals  have  been  invested  with  what 
is  called  e<juitable  jurisdiction  on  the  report  of  a  commission 
to  inquire  into  "  the  process,  practice,  and  system  of  pleading" 
in  the  courts.  The  power  to  grant  discovery  is  conferred  by  a 
provision  that  the  Court  shall  have  power  to  order  a  party  to 
answer  on  affidavit,  and  that  neglect  or  refusal  to  comply  shall 
be  a  contempt  So  of  the  supplemental  relief  by  specific  per- 
formance, given  also  by  the  second  Common  Law  Procedure 
Act,  that  is  conferred  by  simply  providing  that  a  plaintiff  may 
claim,  and  the  Court  may  grant  a  writ  of  mandamus.  So  of 
injunction  it  gives  the  writ  merely.  There  is  no  provision  that 
'*  it  shall  be  lawful  for  courts  of  common  law  to  enforce  per- 
formance or  restrain  a  breach" — the  process  is  given,  and  that 
is  all.  Again,  the  same  Act  enables  the  Courts  to  entertain 
certain  equitable  defences,  not  by  saying,  that  so  and  so  shall 
be  a  legal  answer  to  a  claim ;  but  merely  by  enabling  the  de- 
fendant to  plead,  and  by  empowering  the  courts  to  receive 
such  defence. 

But  however  artificial  the  distinction  between  the  jurisdio- 
tion  of  different  tribunals  may  be,  unless  some  inconvenience 
ensues,  the  distinction  may  afford  the  increased  accuracy  and 
efficiency  resulting  from  the  division  of  labour.  Upon  exami- 
nation, however,  I  believe  it  will  be  found  that  in  the  instances 
to  which  I  have  referred,  and  many  others  too  numerous  to 
mention  the  delay,  embarrassment,  uncertainty,  expense,  and 
surprise,  due  to  this  artificial  distinction,  very  far  outweighs 
any  advantage  from  the  division  of  labour. 

In  reviewing  the  evils  arising  out  of  the  distinctive  jurisdic- 
tions, 1  shall  take  the  liberty  of  referring  to  the  time  when  the 
distinction  existed  in  all  its  integrity,  wat  is,  before  the  re- 
forms of  the  last  eight  years.  Happily,  in  speaking  of  many 
of  these  inconveniences,  it  is  necessary  to  use  the  past  tense. 

It  is  now  a  principle  whick  meets  with  tolerably  general 
acceptance,  that  a  tribunal  should  be  invested  with  plenary 
powers  to  deal  entire  justice  in  any  matter  within  its  jurisdic- 
tion, without  the  aid  or  intervention  of  any  other  court  what- 
ever. When  this  principle  is  admitted,  then  it  is  acknowledged 
that  the  necessity  for  the  intervention  of  a  court  of  equity 
during  the  progress  of  a  suit,  or  its  interference  with  the 
judgment,  arose  from  an  allowed  evil. 

Now  that  the  limits  within  which  the  Court  of  Chancery 
acts  have  been  defined  by  some  of  the  most  subtie  and  exact 
minds  that  ever  illustrated  the  law  of  any  country,  and  has,  ia 
most  instances  at  least,  been  set  out,  as  it  were,  with  metes 
and  bounds,  by  a  long  series  of  precedents,  the  evils  attaching 
at  the  commencement  of  a  suit  from  this  division  of  jurisdic- 
tion, are  not  very  ^rave.  But  it  is  not  necessary  to  revert  to 
a  very  ancient  period  to  arrive  at  a  time  when  this  was  far 
otherwise — ^when  the  operation  of  the  equity  co>irt  was  uncer- 
tain, and  the  dividing  line  indistinct.  There  is  not  now  the 
same  danger  of  mistaking  the  tribunal  that  there  was  previous 
to  the  time  of  Lord  Hardwick.  But  the  result  of  a  mistake  is 
still  the  same,  that  the  complainant  with  his  righteous  cause  is 
not  only  dismissed  remediless,  but  is  as  much  in  misericordia 
as  if  he  had  no  rights,  and  is  compelled  to  make  good  his  ad- 
versary's costs. 

But,  however  astute  and  wary  the  plaintiff  may  have  been 
in  choosing  his  tribunal,  and  however  right  in  the  choice  made 
the  defendant  might  set  op  an  answer  which  would  put  him 
all  wrong  in  that  court  The  right  was  of  legal  cognisance,  the 
remedy  should  be  sought  in  a  court  of  law,  and  to  a  court  of 
law  he  has  gone.    But  the  defendant  sets  up  an  answer,  whick 
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in  point  of  trath  is  no  answer  at  all ;  but  which,  nevertheless, 
entirely  defeats  the  plaintiff's  rights  in  that  court,  and  drives 
him  in  all  haste  to  the  abandonment  of  his  suit,  or  sends  him 
to  a  court  of  equity  to  pray  for  its  intervention  to  avert  the 
threatened  wrong  by  restraining  the  defendant  from  availing 
himself  of  his  legal  defence.  Thus  by  the  operation  of  the 
rules  of  law,  rigidly  construed  as  they  were,  a  man  might  offer 
a  defence  where  none  existed — because  if  the  defence  was  one 
which  according  to  the  law  of  the  land  ought  not  to  be  allowed 
to  prevail,  then  it  was  no  defence.  And  the  law  administered 
in  the  Court  of  Chancery  being  applicable  to  the  whole  of 
England  may  properly  be  called  the  law  of  the  land. 

Not  only  might  an  inequitable  defence  be  advanced  as  an 
unanswerable  plea  to  a  legal  claim,  but  an  inequitable  demand 
might  be  enforced  in  a  court  of  law.  It  is  easy  to  give  ex- 
amples.^ Thus,  in  a  court  of  law  a  guarantee  might  be  enfor- 
ced against  a  suretjr  of  a  bond  debtor,  notwithstanding  he  was 
prejudiced  by  the  giving  of  tune  to  the  principal ;  and  a  deed 
might  be  enforced,  notwithstanding  it  expressed  what  the  par- 
ties  to  it  did  not  intend,  or  where  it  was  vitiated  by  fraud 
which  could,  however,  be  proved  only  inferentially,  &o, 

NoWy  whether  a  court  of  equity  set  the  matter  right  by  shut- 
ting the  month  of  the  inequitable  plain  tiff  or  inequitable  defend- 
ant, or  by  restraining  him  from  enforcing  the  judgment  he  had 
obtained,  founded  upon  such  inequitable  matter,  the  contri- 
yanoe  was  e(][ually  clumsy.  The  concurrent  existence  of  the 
two  systems  is  an  acknowledgment  that  the  full  measure  of 
justice  consists  in  the  application  of  law  modified  by  equity. 
How  was  this  mingled  action  secured  7  The  court  of  law  acted 
in  direct  defiance  of  the  rule  of  equity,  and  the  court  of  equity 
applied  the  modifyins  principle,  not  by  controlling  or  setting 
aside  the  acts  of  tiie  legal  tribunal,  but  by  acting  in  an  inde- 
pendent way  upon  the  suitor.  It  said  to  the  defendant  with 
nis  inequitable  le^  defence,  "  It  is  true  yon  have  an  answer 
to  this  claim,  and  if  such  your  defence  were  brought  before  the 
court  in  which  you  are  sued,  you  would  have  a  determination 
in  your  favour ;  but  that  determination  would  not  be  in  accor- 
dance with  justice.  Although  we  cannot  control  that  court, 
we  can  you,  and  we  hereby  seal  your  lips  against  uttering  this 
defence,  and  do  it  at  your  peril.''  Here  you  have  a  court 
solemnly  administering  the  law  which  was  to  bind  men's  acts 
and  another  tribunal  saying,  "We  will  prevent  facts  being 
presented  before  it,  because  if  they  are  it  will  certainly  do  a 
wron^.''  ^  So  a  plaintiff  obtains  from  a  constituted  tribunal  an 
adjudication  that  he  has  a  certain  right  as  against  his  adver- 
sary. This  judgment  has  been  pronounced  upon  full  know- 
ledge of  all  the  facts,  because  if  the  Court  refused  entirely  to 
hear  the  answer,  or,  having  heard,  disregarded  it  as  imperti- 
nent, it  cannot  be  said  the  judgment  was  in  ignorance  of  the 
facts.  But  another  tribunal  says  :^— *'  Those  facts  yon  treated 
as  impertinent  are  the  strong  circumstances  upon  which  the 
whole  case  turns — ^they  show  the  rights  of  the  parties  to  be  the 
very  reverse  of  what  you  have  declared  they  are.  We  have 
no  power  to  overrule  or  set  aside  your  judgment,  but  if  the 
plaintiff  attempts  to  enforce  it  we  shall  send  him  to  prison.'' 

Not  only  di4  this  division  (and  does  still  to  the  extent  to 
which  it  now  operates)  aggravate  the  delay  and  increase  the 
expense  of  litigation,  but  it  acted  in  a  way  still  more  obstruct- 
tive  of  justice — it  increased  the  chances  of  surprise.  A  litigant 
party  is  in  greater  danger  of  losing  the  benefit  of  a  defence  or 
reply  if  he  can  only  avail  himself  of  it  by  application  to  another 
tribunal. 

It  frequently  happens  with  moral  agents  that  the  effect  ope- 
rates back  upon  the  cause,  and  increases  its  intensity.  It  would 
be  difficult  to  say  how  much  the  distinction  between  the  system 
administered  in  courts  of  law  and  that  recognised  in  courts  of 
equity,  has  been  aggravated  by  the  exclusive  devotion  of  the 
professors  of  each  to  his  own  branch.  Law  and  eauity  to- 
gether form  the  art  or  science  of  ascertaining,  protecting,  and 
vindicating  rights.    But  being  divorced,  each  had  its  own  pro- 


fessors, glorying  in  his  half  profession,  ignoring  the  other  part, 
even  congratulating  himself  upon  his  ignorance  of  it,  ana  in- 
dulging in  open  contempt  of  its  rules  and  mode  of  procedure. 
A  disadvantage  connected  with  this,  consists  in  the  necessity 
in  many  cases  of  consulting  two  sets  of  legal  advisers  before  a 
party's  rights  can  be  known,  orhis  course  of  action  precribed. 

Then  what  are  the  advantages  derived  from  the  severance  of 
law  and  ecjuity  to  the  extent  that  common  law  courts  disregard 
those  considerations  upon  which  the  equity  courts  proceed  ?  I 
am  able  to  suggest  only  two— first,  that  to  which  allusion  has 
been  made  already,  increased  accuracy  from  the  division  of 
labour  among  the  courts ;  secondly,  certainty  secured  by  having 
the  stern  rule  of  law  inflexibly  administered,  and  the  modifying 
principle  applied  by  a  distinct  tribunal. 

As  to  the  division  of  labour  advantage,  as  a  mere  device  for 
dividing  jurisdiction,  no  worse  principle  could  be  adopted.  In 
that  view  it  has  every  possible  vice,  inasmuch  as  its  limits  are 
not  clearly  defined,  there  is  a  constant  dovetailing  and  mingling 
of  jurisdiction ;  neither  jurisdiction  can  act  independentiy  of  the 
other,  yet  they  do  not  act  in  harmony,  but  rather  in  antagonism. 
Division  of  labour  may,  without  any  disadvantages  of  that  sort, 
be  secured  to  an  almost  unlimited  extent  by  confining  oourti 
to  one  particular  subject  of  relief,  as  banuuptcy,  marriage, 
shipping,  contracts,  torts,  &c.    Therefore  as  a  mere  means  of 

Srocuring  this  end,  it  is  an  impolite  contrivance,  being  atten- 
ed  with  inconveniences,  all  or  which  might  be  avoidM,  and 
the  same  object  attained. 

Then  as  to  the  supposed  advantage  of  certainty,  it  may  be 
asked  why  a  rule  should  be  considered  certain,  merely  because 
it  cannot  be  dispensed  with  or  modified  by  the  court  in  which 
the  suit  is  brought,  when  it  may  be  by  the  intervention  of 
another  court,  wnich  will  certainly  interfere  if  asked  to  do  so. 
I  confess  I  do  not  see  the  difference  in  this  respect  between  the 
application  of  legal  and  equitable  principles  by  one  tribunal, 
and  their  application  by  different  tribunals  to  the  same  suit. 
Nay,  there  is  more  uncertainty  in  the  latter  case,  because  there 
is  less  calculation  as  to  whether  and  how  the  modifying  prin- 
ciple will  be  applied,  and  at  what  stage  of  the  suit,  and  in  what 
manner  the  equitable  court  will  intervene. 

The  recent  changes  which  have  been  effected,  in  the  courts 
of  law  and  equity,  upon  the  recommendation  of  the  respective 
commissions,  have  had  for  their  object  assimilation  to  the  ex* 
tent  to  which  each  of  those  courts  is  impotent  by  reason  of  the 
want  of  the  powers  of  tiie  other.  If,  as  a  result^  we  have,  in 
some  cases,  courts  of  law  and  e<^uity  each  having  jurisdiction 
to  dispose  finally  of  the  same  suit,  so  that  the  suitor  may  elect 
his  tribunal,  and  obtain  the  same  relief  from  either.  I  see  no 
inconvenience  or  anomaly  from  that.  The  requirement  is  that 
each  should  apply  the  same  rules,  and  adjudicate  the  same  way ; 
not  that  either  should  have  a  monopoly  of  causes. 

So  far  as  regards  the  defective  jurisdiction  of  the  common 
law  courts  arising  from  the  want  of  adequate  process,  it  has 
been  remedied  to  a  great  extent  by  t}ie  reforms  already  effected. 
Others  are  in  contemplation,  and  are  now  before  the  Legisla^ 
ture.  But  in  respect  of  that  owing  to  the  want  of  competent 
machinery,  or,  in  other  words,  of  necessary  officers,  little  if 
anything  remedial  has  been  done.  The  common  law  courts 
have  no  officers  or  powers  regularly  constituted  for  the  pur- 
pose of  taking  accounts  of  investigating  title.  It  is  true  that 
matters  of  account  are  frequently  in  practice  referred  to  one 
of  the  Masters,  but  in  these  cases  the  Master  acts  as  any  other 
arbitrator  does,  by  disposing  as  judge  and  mry  of  the  case,  and 
entering  the  verdict  for  the  one  party  or  the  other.  There  are 
no  powers  for  taking  accounts  collateral  to  the  suit,  and  for  a 
report  being  made  to  the  Court  on  which  the  Bourt  may  act. 
Until  this  defect  is  remedied  it  is  difficult  to  see  how  the  juris- 
diction proposed  by  the  Bill  now  in  Parliament  to  be  given  to 
common  law  courts  can  be  exercised  to  its  legitimate  extent. 
One  of  the  provisions  of  the  Law  and  Equity  Bill  proposes  to 
give  specific  performance  of  every  contract  for  the  breach 
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of  which  damage's  might  be  recovered.  The  case  of  most  or- 
dinary occurences  perhaps,  will  bo  a  suit  for  the  conveyance 
of  land  contracted  to  be  sold.  In  that  the  necessity  of  inves- 
tigating title  is  in  many  cases  immediately  involved — a  pro- 
cess which  cannot  be  performed  by  a  jury  or  other  tribunal 
Bitting  in  jndicio.  There  is,  however  no  provision  in  the  Bill 
for  conducting  these  investigations.  The  same  Bill  proposes 
to  allow  the  recognition  of  equitable  interests  in  questions  of 
title  raised  by  interpleader.  That  also  may  require  the  inves- 
tigation of  matters  not  convenient,  or  perhaps,  possible  to  be 
determined  by  a  jury,  or  even  by  the  Court,  without  the  assis- 
tance of  an  officer,  who  may  inquire  and  report.  Indeed,  as 
matters  now  stand,  considerable  hardship,  and  certainly  no 
little  cost,  and  frequently  great  delay  is  occasioned  to  suitors 
by  the  want  of  machinery,  for  the  taking  of  accounts.  Rarely 
a  day  passes  at  Nisi  Prius  without  the  discovery  being  made 
at  some  stage  of  a  cause  that  a  jury  is  incompetent  to  deal 
with  the  matter.  The  consequence  is,  that  the  case  must  go  to 
arbitration.  The  parties  are  compelled  to  accent  a  tribunal 
they  did  not  choose— a  tribunal  from  which  there  is  no  appeal. 
They  did  not  desire  arbitration,  if  they  had  desired  it  the^ 
would  not  come  to  the  Court  for  it.  They  wished  the  adjudi- 
cation of  the  Courts  of  the  land,  and  not  the  award  of  the  arbi- 
trator, whose  motives  of  action  it  is  impossible  to  scrutinize, 
the  gronnds  of  whose  deoision  remain  unrevealed  in  his  own 
breast,  and  whose  fiat  is  irreversable.  The  entire  expense  of 
the  trial  is  thrown  away,  and  an  indefinite  prospect  or  adjour- 
ned meetings  is  opened  up. 

The  question  to  what  extent  the  law  courts  are  to  be  clothed 
with  eouitable  jurisdiction  is  now  presented  before  the  Legis- 
lature m  a  definite  shape  by  the  Law  and  Equitjr  Bill.  Upon 
its  varioas  provisions  there  is  a  very  great  diversity  of  opinion 
among  the  profession.  Few,  I  believe,  dissent  from  aU  the 
proposed  changes  ;  man^,  no  doubt,  entertain  yery  strong  ob- 
jeoUons,  to  some.  It  is,  indeed  somewhat  curious  that  although 
three  of  the  equity  judges,  the  Master  of  the  Rolls,  and  the 
Lord  Justices,  have  offered  a  solemn  protest  against  the  mea- 
sure, all  of  the  common  law  judges  have,  according  to  the 
Lord  Chancellor's  statement  in  the  House  of  Lords,  signified 
their  approval  of  it. 

The  Bill  has  two  aspects  or  phases,  and  it  is  vrith  reference 
to  these,  as  I  apprehend,  tiiat  a  difference  of  opinion  will  be 
entertained.  Such  as  are  of  opinion  that  wherever,  according 
to  the  established  law,  a  case  is  properly  iniitated  in  a  common 
law  court,  the  court  should  have  jurisdiction  to  apply  equitable 
principles ;  but  who  object  to  any  transfer  from  courts  of  equity 
of  suits  which  at  present  are  commenced  in  these  tribunals, 
will  approve  of  one  set  of  provisions  of  the  Bill  and  object  to 
others.  But  such  as  go  further  in  the  direction  of  fusion  will 
approve  also  of  the  other  set  of  clauses,  which  seek  to  invest 
the  courts  with  the  power  of  administerieg  every  kind  of  relief 
applicable  to  legal  rights.  The  Bill  then  appears  to  me  to 
bave  two  objects — ^first,  to  enable  courts  of  law  to  deal  finally 
with  all  suits  which  may  now  be  instituted  in  these  courts ; 
secondly,  to  enable  courts  of  law  to  protect,  vindicate,  and  en- 
force legal  rights  by  granting  the  same  kind  of  remedy  and 
redress  which  at  present  can  be  obtained  only  by  application 
to  a  court  equty.  The  first  of  those  objects  is  sought  to  be 
attained  by  empowering  courts  of  law  to  restrain  by  injunc- 
tion the  defendant  in  ejectment,  and  in  all  actions  for  the  re- 
covery of  lands  or  goods,  from  injuring  or  making  away  with 
Uie  land  or  goods  (section  9)  by  enabling  the  court  to  f^rant  to 
a  defendant  either  before  or  after  judgment,  the  conditional  or 
final  relief  for  which  he  is  now  to  go  to  a  court  of  equity  (sec- 
tion 10  &  II),  by  extending  to  common  law  courts  the  relief 
obtainable  in  courts  of  equity  in  cases  of  ejectment  for  a  for- 
feiture for  non-payment  of  rent,  or  to  insure  against  fire 
(sections  21  &  22),  and  by  prohibiting  the  interference  of  the 
ooarts  of  equity  in  an^  suit  where  the  relief  therein  sough  t 
might  have  been  obtained  by  plea  or  otherwise  (section  3D). 


This  I  believe  to  be  a  summary  of  the  provisions  of  the  Bill 
directed  to  the  abolition  of  the  necessity  of  courts  of  equity 
intervening  before  or  after  judgment  in  suits  cognizable  at 
law.  The  other  class  of  provisions,  namely,  those  directed  to 
enable  common  law  courts,  in  cases  where  no  action  has  been 
brought  to  afford  relief  of  a  character  at  present  granted  only 
by  courts  of  equity,  will  be  found  in  the  first,  twenty-fourth, 
thirty-second,  and  thirty-third  sections.  By  the  first  section 
it  is  enacted  that "  in  all  cases  of  threatened  breach  of  contract 
or  other  injury  of  such  a  nature  that  an  action  at  law  for 
damages  might  be  maintained  for  the  same,  if  committed, 
application  may  be  made  either  ex  parte^  or  by  rule  or  sum- 
mons, to  the  Court,  or  a  judge,  for  a  writ  of  injunction."  By 
the  twenty-fourth  section  a  new  action  is  given  for  the  delivery 
up  of  documents ;  by  the  thirty-second  and  thirty -third  sections 
interpleader  is  allowed  in  the  case  of  equitable  claims.  These 
are  all  the  equitable  powers  proposed  to  be  given  by  this  Bill. 
The  alteration  sought  to  be  effected  by  the  Law  and  Equity 
Bill,  I  believe  to  be  3ie  most  important  which  has  ever  been 
introduced  by  any  measure  affecting  the  administration  of 
justice  in  this  country ;  and  if  carried  into  effect  will  inaugu* 
rate,  as  I  believe,  a  brighter  era,  in  which  Law  will  be  arrayed 
in  a  simpler  robe,  and  bear  the  sword  of  justice  in  a  firmer 
because  a  surer  grasp. 


THE  LAW  AND  LAWYERS  IN  THE  BRITISH 

COLONIES. 

(From  The  Law  Magazine  and  Law  Beoiew.) 

A  London  lawyer,  when  he  hears  of  "  the  legal  profession,'^ 
has  brought  before  his  mental  vision  so  much  of  the  world  of 
lawyers  as  is  described  in  a  considerable  portion  of  a  neat  red 
book,  which,  published  annually  by  that  respectable  firm  Ste- 
vens &  Norton,  calls  itself  *'  The  Law  List :"  for  the  signifi- 
cance of  terms  depends  upon  the  limits  and  exactitude  of  a 
man's  knowledge,  and  by  tar  the  greater  number  of  barristers 
and  solicitors  in  England,  have  rarely  any  thing  to  do  with 
either  their  forei^  or  colonial  brethren.  In  this  busy  bustling 
world,  ^e  inhabitants,  both  of  the  old  country  and  the  younger 
one,  find  it  essential  to  concentrate  their  attention  on  their 
ovrn  affairs ;  and,  having  no  direct  occasion  to  meditate  upon 
systems  and  practices  foreign  to  their  own,  they  do  not  make 
the  opportunity. 

Of  course  there  are  exceptions  to  this  exclusive  attention  of 
lawyers  to  their  own  local  interests  and  pursuits ;  but,  owing 
to  the  incurious  character,  the  speculative  inactivity,  and  the 
narrowed  and  practical  quality  of  the  national  mind,  we  cer- 
tainly maintain  an  extensive  ignorance  of  the  national  mind, 
we  certainly  maintain  an  extensive  ignorance  of  the  law  and 
lawyers  of  those  mighty  colonial  provinces,  which  either  have 
created  their  own  systems  of  jurisprudence,  or  exercise  their 
jurisdiction  under  the  authority  of  the  British  crown. 

It  would,  indeed,  form  a  somewhat  heterogeneous  body  of 
law,  if  all  the  colonial  procedures  and  statutory  enactments 
were  collected.  But  we  believe  we  may  safely  affirm  that  there 
are,  in  the  administration  of  the  law  throughout  our  colonies, 
two  general  distinguishing  characteristics ;  the  one  the  unim- 
peachable integrity  of  the  Bench,  and  the  other  the  independ- 
ence of  the  advocates.  Wherever  the  English  people  have 
emigrated,  they  have  carried  with  them  an  invincible  love  of 
judicial  impartiality.  No  name  in  the  annals  of  English  his^ 
tory  is  so  hated  as  that  of  Jefferies.  A  venal,  corrupt,  or 
partial  judge,  who  is  open  to  suggestions  off  the  Bench,  or 
who  exhibits  partisanship  or  courtier-like  subserviency  on  it, 
is  certainly  the  most  detested  character  among  us.  We  be- 
lieve the  impress  of  integrity  has  been  stamped  universally  on 
the  character  of  our  judicial  officers ;  nor  can  there  be  any 
doubt  that  this  is  of  more  importance  than  the  possession  of 
the  most  perfect  code,  or  a  staff  of  the  most  perfectly  taught 
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lawyers  in  the  world.  In  some  civilized  ooantries  the  private 
Buitor  has  no  chance  against  the  government ;  while,  in  others, 
the  characters  of  judge  and  prosecator  are  combined  in  one 
person :  and  we  read  occasionally  of  the  court  of  justice  being 
transformed  into  a  scene  at  a  theatre,  where  the  judge  is  only 
one  of  the  corps  dranuUique, 

When,  however,  there  is  a  free  exercise  of  the  profession  of 
the  advocate,  whether  he  nnites  the  characters  of  barrister 
and  solicitor,  or  they  remain  distinct,  the  effect  mutually  on 
judge  and  advocate  is  necessarily  favourable  to  the  adminis- 
tration of  justice  ;  and  it  is  this  exercise  of  the  profession  of 
the  law  in  open  court  which  is  the  great  safeguard  for  the 
community.  The  mere  forms  of  court  practise  are  of  little 
worth  in  comparison  with  the  open  administration  of  justice, 
with  the  aid  of  independent  advocates,  in  the  presence  of  the 
public.  In  the  back  woods  or  young  settiements  the  forms 
may  be  rude ;  bat  if  tradition  has  maintained  the  spirit  of  the 
English  administration  of  the  law  in  this  respect,  the  essential 
part  of  its  character  will  have  been  preserved. 

The  etiquette  of  the  profession,  as  vvell  as  the  forms  of  jus- 
tice, depends  upon  the  accidents  of  society,  where  its  members 
flourish.  Modem  refinement,  for  example,  in  relation  to  hon- 
oraria, in  which  the  fiction  is  afiected  to  be  believed,  that 
counsel  are  not  paid  as  an  apothecary  or  turnpike-man,  and 
where  a  mysterious  silence  pervades  the  whole  money  part  of 
the  transaction,  does  not  hold  in  new  and  old  world  settle- 
ments. A  good  fellow  who  kept  terms  with  ns,  migrated  to  a 
young  colony  which  shall  here  be  nameless,  and  there  alter- 
nately pursued  his  profession  and  the  beasts  of  the  field  and 
wood  ;  but  he  felt  some  difficulty  in  getting  such  endorsements 
on  his  brief  as  would  be  acceptable  in  the  Temple.  The  doc- 
trine that  *'  the  fee  should  always  be  put  outside,''  wss  indeed 
strictly  enforcible  in  many  cases  with  him  ;  for  the  hides  and 
horns,  ftc.  (which  represented  in  his  case  the  *'  guas'M,  were, 
odoris  causdt  necessarily  left  external  to  his  hut.  Although 
here  all  forms  of  honoraria,  and  often  in  kind,  were  tendered, 
and  obliged  to  be  accepted,  our  friend  was  never  the  worse 
lawyer,  or  less  respectable  as  an  advocate.  Happy  would  it 
be  for  the  legal  professors  in  the  '*  old  country  "  if  clients 
always  paid  as  regularly,  and  barristers  always  dealt  as  hon- 
ourably, as  our  successful,  skilful,  and  learned  colonial  friend, 
whose  fee-book  would  be  a  curiosity  of  the  greatest  magnitude 
in  Lincoln's  Inn. 

It  is  always  with  pleasure  that  we  see  the  Upper  Canada 
Law  Journal  (conducted  by  Messrs.  Ardagh  and  K.  A.  Har- 
rison), for  it  affords  evidence  that  the  science  of  jurisprudence 
flourishes,  and  that  the  legal  press  is  well  represented  in  that 
province.  The  matter  it  contains  is,  so  far  as  we  have  seen, 
excellently  selected  for  the  use  of  lawyers,  while  in  literary 
character  it  takes  a  high  standing ;  and,  as  regards  printing 
and  office  preparation,  is  superior  to  much  which  emanates 
from  the  press  of  the  mother  country,  and  affords  satisfactory 
evidence  of  the  talent  of  the  legal  profession  in  Upper  Canada. 

The  advertising  sheet  of  the  periodical  in  question  might, 
perhaps,  shock  the  sensitive  feelings  of  the  stuck-up  mother- 
country  practitioner,  for  barrister  and  solicitor  advertise  in  it 
as  a  matter  of  course.  We  confess  we  like  to  see  their  straight- 
forward announcements,  like  the  following  :-* 

**  Patibsoh,  Hasribon,  and  Hodoins,  Barristers,  Solicitors  in 
Chancery,  &e.  Office,  Toronto  Street,  (two  doors  south  of  the 
Post  Office),  Toronto,  C.W." 

'<  Shvewood,  Stbblb,  and  SoRonxLn,  Barristers  and  Solicitors, 
&e.,  MacLanghin  Buildings,  Sparke  Street,  Central  Ottawa. 
**  Hon.  O.  Sbbbwood.     B.  F.  Stulb.     F.  Sghofixld." 

*  BoBBRT  K.  A.  NiCHOL,  Barrister  and  Attomey-at-Law,  Convey 
ancer,  Solicitor  in  Chanceiy,  Notary  Public,  &o.,  Vienna,  C.W." 

In  England,  we  advertise  in  a  different  way  in  the  news- 
papers, thus — 

*'  The  Lands  Draining  Act,  1859,  with  copious  Notes  and 
Index.    Edited  by  Job  Briefless,  Esq.,  Barrister-at-law ;"  or, 


"  The  Metropolitan  Housemaids'  Window-cleaning  Protection 
Act,  1860 ;  with  an  Introduction  and  Notes,  by  Jeremiah 
Hopeful,  Barrister-at-law."  On  the  whole,  the  Canada  prin« 
ciple  of  advertising  is  at  least  as  admirable  as  our  own.  Be- 
sides the  popular  form  of  advertising  in  London,  some  members 
of  our  liberal  profession,  we  have  heard,  adopt  other  modes  of 
preventing  their  dips  beinp  hid  nnder  bushels ;  but  we  need 
not  further  advert  to  their  ingenious  efforts. 

In  Upper  Canada,  it  will  be  seen,  the  same  men  practise 
both  as  solicitors  and  barristers,  and  form  themselves  into 
firms.  The  practice  is  recommended  by  good  sense  and  rea* 
son.  The  state  of  society  no  doubt  favours  the  combination, 
and  much  might  be  said  for  the  system  in  England,  were  it 
openly  adopted  with  us.  A  paper  issued  by  the  Law  Amend- 
ment Society,  published  in  1852,  on  the  relation  between  the 
Bar,  the  Attorney,  and  the  Client,  affords  ample  evidence  of 
what  is  the  opinion  amongst  liberal-minded  men  in  the  pro- 
fession on  this  subject. 

Before  we  close  these  brief  observations  npon  our  colonial 
brethren,  we  will  refer  to  one  point  which  presents  itself  to 
our  minds ;  and  that  is  legal  education.  England  furnishes 
some  of  the  judges  and  other  officers  for  the  colonies,  and  from 
home  are  drafted  not  a  few  lawyers  who  practise  in  our  de- 
pendencies. There  ought  to  be  ample  provision  made  here  for 
a  liberal  edocation  in  the  i^rinciples  of  jurisprudence,  apart 
from  practice  and  technical  knowledge,  such  as  are  gained  in 
counsel's  chambers.  Without  these  principles  a  man  goes  to 
a  new  system  or  variation  of  the  English  procedure  at  a  great 
disadvantage,  and  when  put  to  apply  Law  to  a  new  procedure, 
he  feels  how  deficient  nis  studies  and  how  misdirected  his 
labours  have  been.  It  is  the  opprobrium  of  the  English  advo- 
cate that  he  is  unacquainted  with  the  science  of  jurisprudence, 
for  which  any  amount  of  mere  technical  knowledge  is  no 
oompensation.  When  he  is  called  on  to  comprehend  a  foreign 
juridical  system,  he  will  find  that  Chitty's  Archbold,  and 
Smith's  Chancery  Practice,  are  not  the  only  works  worth  his 
mastering. 

-  ^       -  ■     -     -■  -      -         ■  --         ■  ■■  ^     -    ■ _-  '7     "        "  —  T     -  -,        ,  ^ 
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SlCUBITISS  VO  BB  OITBN  BT  OmCXRS — ^AdTIGB  TO  CoUKTT 

JUDGBS. 

It  is  all-important  to  the  dne  working  of  the  Division  Coarta 
Act,  that  its  provisions  with  regard  to  securities  to  be  given 
for  the  due  performance  of  office  by  Division  Court  officers, 
should  be  observed. 

Division  Court  Bailiffs,  as  well  as  Clerks,  are  entrusted  with 
the  performance  of  duties  which  greatly  affect  the  public,  and 
the  public  have  a  right  to  be  well  secured  as  against  miscon- 
duct by  these  officers. 

The  Legislature,  alive  to  the  necessity  of  proper  security, 
has  enacteid  some  wise  and  stringent  provisions,  and  to  some 
extent  made  County  Judges  responsible  for  the  carrying  them 
into  effect. 

Neither  by  the  subject  of  these  remarks,  nor  by  the  remarks 
themselves,  do  we  intend  to  bring  any  charge  of  misconduct 
against  Dirision  Conrt  Clerks  and  Bailiffs  as  a  class ;  far  from 
it.  We  know  them  as  a  body  to  be  intelligent  and  trustwor- 
thy. But  in  every  body  of  men  there  are  some  of  less  merit 
than  others,  some  less  honest  than  others,  and  some  more 
unfortunate  than  others. 

Men  who  mean  well  and  do  well,  have  nothing  to  fear  from 
the  giving  of  proper  securities ;  but  as  the  law  regulating 
such  securities  must  be  a  general  one,  all  must  be  equally 
bound  by  it,  and  equally  called  upon  to  observe  its  provisions. 

Every  Division  Conrt  Clerk  and  Bailiff  is  bound  by  law  to 
enter  into  a  bond  and  a  covenant.    The  bond  is  to  be  mada  to 
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Her  Majesty,  with  as  many  sureties,  in  such  sums,  and  in  such 
form,  as  the  Governor  directs.  It  is  to  be  conditioned  for  the 
dae  accounting  for  and  payment  of  all  fees,  fines  and  moneys 
received  by  the  officer  by  virtue  of  his  office,  and  also  for  the 
due  performance  of  his  several  duties.  The  covenant  is  to  be 
in  the  form  given  by  the  statute  (Con.  Stat.  U.C.  c.  19,  p.  176), 
or  in  words  to  the  same  effect.  It  is  to  be  with  so  many  sure- 
ties—being freeholders  and  householders  within  the  county — 
and  in  such  sums  as  the  County  Judge  may  direct,  and  shaU 
under  hia  hand  approve  and  declare  sufficient.  (Oon.  Stat  U.C. 
p.  139,  seo.  25.) 

The  covenant,  approved  as  above,  most  be  filed  in  the  office 
of  the  Clerk  of  the  Peace,  in  the  connty  in  which  the  Division 
Court  is  situate,  **  before  any  such  Clerk  or  Bailiff  enters  upon 
the  duiiee  of  his  ogiee."    (lb.  seo.  29.) 

If  any  surety  in  any  such  covenant,  1st,  dies ;  2nd,  becomes 
resident  out  of  Upper  Canada ;  or,  3rd,  insolvent,  the  County 
Judge  is  to  notify  the  Clerk  or  Bailiff  for  whom  such  person 
becfune  surety,  of  the  death,  departure,  or  insolvency  (sec.  29). 

The  Clerk  or  Bailiff,  tnihin  one  month  after  being  notified, 
is  to  give  anew  the  like  security,  and  in  the  same  manner  as 
already  mentioned.  The  penaUy  for  negUd  is  forfeiture  of 
office.  (2b.) 

The  covenant  is  to  be  available  to  and  may  be  sued  npon  in 
any  court  of  competent  jurisdiction,  by  any  person  snlTeriBg 
damage  by  the  default,  breach  of  duty,  or  misoondnot  of  the 
officer  (seo.  27). 

The  undertaking  of  the  sureties  is  threefold :  Ist,  That  the 
officer  (Clerk  or  Bailiff)  shall  duly  pay  over  to  such  person  or 
persons  entitled  to  the  same,  all  such  money  as  he  shall  receive 
oy  virtue  of  his  office.  2nd,  That  he  shall  and  will  well  and 
faithfully  do  and  perform  the  duties  imposed  upon  him  by  law. 
3rd,  That  he  shall  not  misconduct  himself  in  Lis  office,  to  the 
daml^ce  of  ang  person  being  a  party  in  any  legal  proceeding. 
(See  form,  Con.  Stat.  U.  C.  p.  176.) 

The  following  appear  to  be  the  duties  of  a  Coanty  Judge  in 
respect  to  the  covenant: 

1.  To  direct  the  number  of  snretiee,  i^id  the  soma  in  which 
each  shall  be  bound. 

2.  To  approve  and  deoburei  nnder  bia  hand,  the  covenant  to 
be  saffieient. 

3.^  To  see  that  before  any  Clerk  or  Bailiff  enters  on  the  duties 
of  his  office,  that  the  covenant  of  himself  and  sureties,  approved 
as  above,  shall  be  filed,  as  the  act  directs. 

4.  To  notify  the  Clerk  or  Bailiff  of  the  death,  departure  or 
insolvency  of  any  surety,  with  a  view  to  the  renewal  of  the 
security. 

If  a  County  Judge  were  wilfully  to  refuse  or  neglect  to 
perform  any  one  of  these  duties,  he  would  in  all  probability 
render  himself  liable  to  an  action  at  the  suit  of  a  party 
aggrieved.  The  duties  prescribed  are  ministerial,  and  not 
judicial  ;  and  for  the  wilful  non-performance  of  them, 
we  apprehend  an  action  would  lie.  Indeed  it  has  been 
expressly  held  that  if  a  County  Judge  neglect  to  see  that  a 
Clerk  or  Bailiff  files  his  covenant,  approved  as  directed,  be- 
fore entering  on  the  duties  of  his  office,  that  an  action  is 
sustainable.  (Park  v.  Davis,  C.  P.  Easter  Term,  1860.)  The 
Judge  should  satisfy  himself  &s  to  the  sufficiency  of  the  sureties 
offered.  This  probably  he  may  do  upon  an  affidavit  of  justifi- 
cation. ^  We  think  that  if  a  Judge  were  to  approve  of  persons 
as  sufficient,  known  to  him  to  be  otherwise,  an  action  would 
lie.  But  at  the  same  time  we  entertain  the  clear  opinion, 
that  if  sureties  deemed  sufficient  and  regularly  approved 
by  him  as  sufficient,  afterwards  are  discovered  not  to  be  so, 
there  can  be  no  remedy  against  the  Judge,  (lb.) 

The  fact  that  a  County  Judge  mar  be  sued  for  the  nonper- 
formance of  any  duty  imposed  by  tne  Division  Courts  Act, 
oaght  to  be  knovm  to  all  concerned. 
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CHAMBERS. 
iS^ported  6y  Romar  A.  HAianoir,  Esq.,  BarritUr<it-Law.) 

Joair  Scott  v.  Robibt  Caosthwaitb. 

Rule  for  eotU  of  the  da^ — Each  party  equaUy  to  hlam&Shitinff  arid*. 

Where  a  caoee  in  the  abeenoe  of  plaintiff's  oonnsel  wm  sfrnck  ont  of  the  docket 
and  afterwards  npon  his  application  restored,  and  then  defendant's  ooaosel 
obtained  leave  to  add  fioirther  pleae,  and  the  caoee  at  the  doee  of  the  aeeise  waa 
not  tried,  a  mle  obtained  by  defendant  for  eoeCe  of  thedaj,  and  all  pwceedingi 
thereundier,  was,  on  applicaUon  of  plaintiff  set  aalde. 

The  niaiprius  record  in  this  cause,  was  entered  for  trial  at  the 
last  assiie  for  the  county  of  Wentworth.  It  having  been  called  on 
for  trial,  and  no  one  appearing  for  the  plaintiff,  though  the  coon* 
sel  for  defendant  was  present,  it  was  struck  out  of  the  docket. 

Sabseqnently,  upon  the  application  of  the  counsel  for  the  plains 
tiff,  it  was  restored  to  the  docket,  and  afterwards  plaintiff  was  al- 
lowed to  amend  by  striking  out  the  name  of  a  defendant,  and  at 
same  time  leave  to  amend  was  granted  to  defendant  by  the  addi- 
tion of  further  pleas. 

The  cause  was  not  afterwards  tried.  Defendant  having  issued  a 
rule  for  costs  of  the  day,  and  taxed  them  at  £24  14s.  6d. :  plaintiff 
obtained  a  summons  on  the  defendant  to  show  cause  why  that  rule 
and  all  proceedings  had  thereon  should  not  be  set  aside,  on  the 
grounds  that,  at  ^e  time  the  record  waa  struck  out  of  the  docket 
the  counsel  for  the  defendant  was  present,  and  did  not  move  for  a 
non-suit,  or  stato  that  he  was  ready,  or  take  any  other  action 
whatever,  and  on  the  ground  that  the  record  was  restored  to  the 
docket  after  its  having  been  struck  out,  and  that  the  counsel  for 
the  defendant  had  notice  of  the  application  to  restore  the  record, 
and  was  present  and  allowed  the  record  to  be  restored  without  ob^ 
jection ;  and  that  afterwards,  although  plaintiff  was  ready  and  wil- 
ling to  try  the  cause,  there  was  no  opportunity  of  doing  so  before 
the  close  of  the  assise. 

In  support  of  the  smnmons,  among  other  affidavits,  an  affidavit 
of  Charles  A.  Sadlier,  Esq.,  counsel  for  the  pl^ntiff  was  filed. 
In  it  he  swore  that  he  entered  the  Gouf  t  House  very  soon  after 
the  record  was  struck  out  the  docket,  and  informed  8.  B.  Freeman^ 
Esq.,  counsel  for  defendant,  that  he,  Mr.  Sadlier,  was  about  to  apply 
to  the  learned  Judge,  (Bums)  to  have  the  record  restored  to  the 
docket,  and  requested  him  (Mr.  Freeman^  to  be  present:  That 
Mr.  Freeman  was  present  when  the  application  was  made  and 
neither  consented  nor  objected  to  the  application :  That  the  appli- 
cation snoceeded :  that  the  record  was  neither  marked  as  a  re- 
manet,  nor  again  struck  out;  but  that  the  plaintiff  was  at  all 
times  after  the  same  was  restored  to  the  docket,  ready  and  de- 
sirous of  trying  the  cause. 

Jtickaon,  for  the  plaintiff,  cited  Morgan  v.  Femtyhaugh,  25 
L.  T.  Rep.  219  8.  C.  38,  Bng.  L.  &  Eg.  458.  Sleeman  et  aL  v. 
The  Copper  Miners  of  England,  6  B.  &  L.  467.  Archd.  Prae.  9, 
Edn.  1899—1401. 

On  the  part  of  the  defendant,  an  affidavit  of  8.  B.  Freeman, 
Esq.,  was  filed  in  showing  cause.  He  swore  that  a  person  named 
Jones  was  also  a  defendant  in  this  cause  at  the  time  the  record 
was  entered  for  trial :  That  he  (Mr.  Freeman)  did  not  consent  to 
the  record  being  entered  after  it  had  been  struck  out :  That  Mr. 
8adlier  imformed  him,  that  he  intended  to  apply  to  have  the  re-* 
cord  restored  to  the  docket,  and  afterwards  told  him  that  it  had 
been  restored,  but  that  he,  Mr.  Freeman,  was  not  informed  of  the 
time  when  it  had  been  intended  to  make  the  application,  until  he 
told  him  that  it  was  restored :  That  Mr.  Sadlier  afterwards  told 
him  (Mr.  Freeman)  that  he  intended  to  strike  out  of  the  record 
the  name  of  Jones :  That  on  the  following  morning  he  applied  to 
do  so,  and  the  application  succeeded  on  the  terms  that  he,  Mr. 
Freeman,  should  have  leave  to  plead  additional  pleas  on  behalf  of 
the  defendant,  Crosthwaite,  and  that  the  additional  pleas  were 
accordingly  added. 

AUott  V.  Bearcroft,  4  B.  &  L.  327,  was  cited  for  defendant. 

RionAaDs,  J. — The  case  having  been  restored  to  the  docket  by 
the  learned  Judge  who  struck  it  off,  and  the  defendant  having  been 
made  aware  of  the  case  having  been  restored  to  the  docket, 
and  having  had  his  pleadings  afterwards  amended,  I  must  consider 
it  precisely  in  the  same  position  as  if  it  had  not  been  struck  off  the 
list 
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The  rule  laid  down  by  the  learned  Judge,  aa  I  understand  it 
was,  that  the  causes  were  called  oYer,  if  the  plaintiff  was  ready  the 
cause  went  on,  if  not,  and  the  defendant  did  not  insist  on  the 
cause  proceeding,  it  was  passed  over,  and  when  the  Crown  busi- 
ness of  the  asaiie  was  dosed,  the  Judge  declined  taking  any  more 
business. 

If  the  cause  had  not  been  restored  to  the  docket,  Allott  y.  Bear- 
eroftf  4  D.  &  L.  827,  would  be  an  authority  in  favor  of  defendant ; 
but  Morgan  v.  Femeyhaugh^  26  L.  T.  Rep.  20,  might  be  consi- 
dered as  making  it  doubtful.  The  cause  having  been  restored  to 
the  docket,  I  must  consider  it  as  passed  over,  and  that  both  par-, 
ties  are  equally  to  blame  for  its  not  having  been  disposed  of  at 
that  assize,  and  in  that  event,  both  parties  would  lose  their  costs. 
There  is  a  case  in  1  L.  T.  Rep.  N.  S.  874,  which  seems  to  decide 
that  in  such  a  case  the  costs  would  be  costs  in  the  case. 

As  at  present  advised,  I  think  the  rule  allowing  defendant  the 
costs  of  the  day  and  all  subsequent  proceedings  thereunder,  must 
be  set  aside. 

Summons  absolute. 


CHANCERY. 

Reported  bj  ALiXAin>SB  QaAirt,  Kaq.,  Banlster«t-Law. 

MoMastkb  t.  Clam 

A  tiuder  being  in  faksolTent  dreamitaooefl,  at  a  meeting  of  his  aredlton  entered 
Into  a  written  agreement  that  he  would  execute  an  anignment,  to  tnuteee,  for 
the  benefit  of  credtton,  of  all  his  real  and  pereonal  estate  and  effects,  (ex- 
eept  certain  policies  of  lift  insaranoe«)  and  on  the  second  day  afterwsrds  he  did 
execute  the  deed  agreed  npon,  which  the  trustees  accepted,  and  sereral  of  his 
creditors  Joined  in  and  executed  the  seme.    Afterwards  It  was  disooTSred  that 


on  the  daj  intenrenlng  between  the  daT  of  agraement  to  assign,  and  the  ex*> 
cution  of  the  deed  of  assignment,  the  debtor  bed  eold  a  Talnaue  portion  of  his 
stock  in  trade  at  a  credit  running  orer  three  years,  and  had  accepted  as  security 
the  prumissory  notes  of  the  purchaser.  Tberaupon  the  trustees  filed  a  biU 
Bselcing  to  haTe  this  sale  set  aside  as  ftmudulent,  and  Toid  as  against  them. 
Btid^  ttiat  the  trustees  being  in  the  poeitioa  of  purohasers,  oould  claim  only  such 
rights  as  the  debtor  was  legally  entitled  to  at  the  date  of  the  execution  of  the 
deed  oftrust,  and  that  the  sale  being  Mnding  upon  the  debtor,  and  those  claim- 
ing under  him,  the  trustees  were  not  entitled  to  the  relief  prayed.  Bat,  semMs, 
that  this  sale  would  not  have  been  sustained  m  against  a  Judgment  creditor  who 
bad  sued  out  execution. 

The  bill  in  this  suit  was  filed  by  William  Mc  Master,  Samuel 
Benjamin,  and  Duncan  Bell,  against  John  K.  Clare  and  Thomas 
Hutchinson,  and  set  forth  that  Huchinson,  in  July,  1850,  who  was 
then  carrying  on  business  in  Toronto,  Hamilton,  London,  and 
Guelph,  as  dry  goods  merchant,  having  became  greatly  involved, 
was  desirous  of  effecting  an  arrangement  with  his  creditors,  for 
which  purpose  he  sent  an  agent  to  England,  but  it  being  found 
impossible  to  effect  any  arrangement,  he  did  on  the  4th  of  August, 
call  a  meeting  of  his  creditors  at  Toronto,  for  the  6th  of  September, 
at  which  meeting  such  of  his  creditors  as  then  attended  requested 
Hutchinson  to  execute  an  assignment  of  his  property  and  effects  for 
their  general  benefit,  which  after  considerable  difficulty,  he  con- 
sented to  do,  and  on  the  8th  of  the  month,  the  greater  part  of  his 
creditors  having  agreed  to  give  him  a  release  in  full  of  their  re- 
spective debts,  he  by  an  instrument  under  his  hand  and  seal,  agreed 
to  execute  such  assignment,  in  the  form,  and  according  to  the  draft 
then  submitted,  to  the  plaintiffs,  as  trustees  for  his  creditors.  That 
in  pursuance  of  such  agreement,  Hutchinson,  on  the  10th  of  Sep- 
tember, by  indenture  bearing  date  that  day,  and  made  between  the 
defendant  Thomas  Hutchinson,  of  the  first  part,  his  wife  of  the 
second  part,  who  joined  therein  for  the  purpose  of  barring  dower, 
and  the  plaintiffs  of  the  third  part ;  and  such  of  the  creditors  of 
Hutchinson  as  should  come  in  and  execute  such  assignment,  of  the 
fourth  part,  granted,  bargained,  sold,  and  assigned  to  the  plaints, 
all  and  singular  the  lands,  tenements,  and  premises,  particularly 
specified  in  the  schedule  thereto  annexed ;  and  also  all  and  singular 
the  stock  in  trade  of  him  the  said  Hutchinson,  in  his  shop  in  Tor- 
onto ;  and  all  the  household  goods,  &o.,  in  his  dwelling  house ; 
also,  the  stock  in  trade,  goods  and  chattels  in  the  shop  at  Hamilton, 
and  all  book  debts,  accounts,  credits,  judgments,  bonds,  bills,  notes, 
and  securities  for  money,  and  all  other  the  real  and  personal  estate 
of  Hutchinson,  (excepting  certain  policies  of  insurances  effected 
upon  his  life,)  and  all  reversions,  remainders,  yearly  and  other 
rents,  iesues,  and  profits  thereof,  upon  the  trusts  stated  in  such 
indenture,  namely,  to  pay  the  costs,  charges,  and  expenses  attend- 


ing the  execution  of  the  trusts,  and  apply  the  proceeds  of  the 
trust  property  and  effects  towards  the  payment  and  satisfaction 
of  all  the  creditors  of  Hutchinson  ratably,  and  in  proportion  to 
their  claims,  without  any  preference  or  priority,  and  to  pay  the 
surplus,  if  any,  to  Hutchinson.  The  assignment  also  contained  a 
stipulation  that  any  creditor  might  execute  the  indenture,  and  add 
to  his  signature  **  without  release,"  and  that  creditors  so  executing 
should  not  have  been  taken  to  have  discharged  or  released  Hutch- 
inson from  any  part  of  the  debt  remaining  unpaid  after  the  receipt 
of  the  dividend.  And  by  the  indenture  Hutchinson  covenanted 
with  the  plaintiffs  for  the  further  assurance  of  the  lands  and  pre- 
mises, and  that  he  would  execute  all  such  dtedM^  canveyaneeM,  &c., 
as  might  be  requisite  to  convey  to  the  plaintiffs  any  lands,  tene- 
ments, goods,  chattels,  rights,  credits,  or  other  assets,  (except 
the  life  policies,)  omitted  from  the  said  indenture,  or  which  were 
intended,  or  which  should  have  been  included  therein ;  and  that 
he  made  a  true  and  faithful  discovery  and  assignment  of  all  and 
singular  his  real  and  personal  estate  and  effects  to  the  best  of  his 
knowledge  and  belief.  That  this  indenture  was  on  the  10th  of 
September  accepted  by  the  plaintiffs,  and  on  the  same  day  was 
executed  by  several  of  the  creditors  of  Hutchinson,  who  thereby 
released  him  according  to  the  stipulation  of  the  deed,  and  amongst 
others  the  plaintiff  Benjamin.  That  the  bnsiness  carried  on  by 
Hutchinson  in  London  was  carried  on  in  the  name  of  the  defendant 
Clare,  but  the  business,  in  reality  was  that  of  the  defendant 
Hutchinson. 

The  bill  fVirther  stated,  that  after  calling  the  meeting  of  his 
creditors,  before  referred  to,  and  when  his  difficulties  and  insol- 
vency were  notorious  to  the  public  at  large,  and  well-known  to 
Clare,  and  after  Hutchinson  had  executed  the  agreement  for  trans- 
fer, (of  the  8th  of  September,)  and  in  the  interval  between  that 
day  and  the  execution  of  the  assignment,  he  had  concerted  and 
agreed  with  Clare  to  make  a  private  sale  to  him  of  all  the  stock  in 
trade,  merchandize,  and  other  effects  of  the  said  business,  so  car- 
ried on  in  London,  for  the  price  of  $7,948  80,  and  to  accept  there- 
for thirty-five  promissory  notes  of  the  sidd  Clare,  payable  in 
monthly  instalments,  beginning  at  three  months,  and  ending  at 
thirty-six  months  from  the  9th  day  of  September,  1869,  and  with- 
out any  farther  or  other  security  for  the  payment  thereof;  and 
that  at  this  time  Hutchinson  was  then  indebted  to  the  ptaintiff 
Benjamin,  and  several  other  persons,  and  was  in  fact  insolvent. 
The  bill  charged  that  the  sale  so  made  to  Clare  was  not  honafide^ 
or  in  the  ordinary  course  of  trade,  and  was  made  with  intent  to 
delay  and  defeat  the  creditors  of  Hutchinson ;  and  that  the  same 
was  contrary  to  the  statute  18  Elisabeth,  chapter  6,  and  also  con- 
trary to  the  provisions  in  that  behalf  contained  in  the  act  of  the 
legislature  of  this  province,  passed  in  the  22nd  year  of  her  Ma- 
jesty's reign,  chapter  96,  and  entitied  an  '<  act  for  abolishing  arrest 
in  civil  actions  in  certain  cases,  and  for  the  better  prevention  and 
more  effectual  punishment  for  fraud,"  and  that  the  same  should 
be  set  aside  as  fraudulent  as  against  the  plaintiffs  and  the  creditors 
of  Hutchinson.  That  the  notes  given  by  Clare  had  been  delivered 
by  Hutchinson  to  plaintiffs  after  the  execution  of  the  assignment ; 
but  they  offered  to  return  them  to  Clare,  upon  the  sale  being  de- 
clai^d  void ;  that  Clare  was  a  person  of  no  capital  or  means,  and 
being  in  possession  of  the  stock  and  effects,  might  at  any  time 
dispose  thereof,  and  thus  defeat  the  equitable  claims  of  the  plain- 
tiffs, unless  restrained  by  injunction  from  so  doing.  The  prayer 
of  the  bill  was,  that  the  sale  might  be  declared  fraudulent,  and 
null  and  void  as  against  the  plaintiffs,  and  the  creditors  of  Hutch- 
inson ;  that  the  defendant  Clare  might  be  ordered  to  deliver  up 
the  goods,  &c.,  to  the  plaintiffs,  and  to  account  for  such  as  has 
been  sold  since  the  execution  of  the  assignment  of  the  10th  of 
September ;  that  an  injunction  might  be  granted  restraining  Clare 
from  selling  or  disposing  of  the  goods,  a  receiver  for  the  estate 
appointed,  and  for  further  and  other  relief. 

Affidavits  were  filed  verifying  in  all  important  particulars  in 
the  statements  of  the  bill ;  and  thereupon  an  iigunction  had  been 
granted  ex  parte,  restraining  Clare,  as  prayed,  and  a  motion  was 
afterwards  made  to  extend  the  injunction  so  issued. 

Moteat,  Q.  C,  and  Blake,  for  the  plaintiffs. 

McDonald  and  Fitzgerald,  contra. 

In  support  of  the  application  it  was  contended  that  it  was  not 
necessary  for  the  plaintiffs  to  shew  that  Hutchinson^s  intention 
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was  to  delay  .his  creditors,  but  it  was  sufficient  if  that  were  the 
natnral  consequence  of  what  had  been  done ;  that  the  sale  was 
by  an  insolyent  trader  at  a  credit ;  the  natnral  effect  of  such  an 
act  would  be  to  delay  creditors  in  enforcing  their  debts.  If  the 
sale  had  been  bona  fide  and  for  value  the  creditors  would  not  have 
been  injured ;  but  here  there  is  only  a  promise  to  pay  at  a  future 
day,  extending  oyer  a  period  of  three  years ;  this,  no  one  could 
say  was  such  a  sale  as  any  dealer  would  make  in  the  usual  course 
of  his  trade. 

The  word  ''transfers"  used  in  the  statute  22  Vic,  ch.  96,  em- 
braces sales ;  this  sale  must,  under  all  circumstances,  be  deemed 
to  have  been  fraudulent  as  against  these  trustees,  as  it  would 
dearly  be  void  as  against  creditors. 

[The  Ghavcellor. — It  is  said  the  assignment  to  the  plaintiffs 
does  not  cover  these  goods ;  if  that  be  so,  how  can  they  complain 
of  the  sale  ?] 

As  between  the  plaintiffs  and  Clare,  the  goods  must  be  deemed 
to  be  the  property  of  Hutchinson,  although  as  between  Hutchinson 
and  Clare  they  may  not  be  so  considered ;  besides,  at  the  time  of 
the  sale  to  Clare,  Hutchinson  had,  the  day  preceding,  agreed  to 
make  the  assignment ;  and  equity,  considering  that  whioh  is  agreed 
to  be  done  as  done,  will  treat  these  goods  as  aotually  belonging  to 
the  trustees. 

It  is  now  desired  to  uphold  this  sale  as  having  been  made  in 
compliance  with  a  previous  agreement  to  that  effect ;  but  such  an 
agreement^  if  ever  entered  into  at  all,  was  not  binding  on  either 
party,  it  being  alleged  to  have  been  by  parol  only,  and  not  to  be 
performed  within  a  year. 

On  the  other  side,  it  was  contended  that  the  assignment  did  not 
embrace  the  goods  in  question ;  the  general  words  being  applica- 
ble only  to  the  goods  of  the  assignor  in  Toronto  and  Hamilton. — 
EarriM  v.  The  Commercial  Bank,  16  U.  0.  Q.  B.  487.  The  general 
words  carry  nothing. 

Trustees  for  the  benefit  of  creditors  are  not  in  the  same  position 
as  assignees  in  bankruptcy  and  insolvency.  These  goods  did  not 
pass,  and  the  plaintiffs  have  no  Umu  standi  in  this  court.  The 
statute  under  whioh  this  suit  is  instituted  is  mainly  a  re-enactment 
of  the  13th  EUzabeth,  which  does  not  apply  to  any  sale  made  for 
value,  as  this  was,  and  was  also  a  very  advantageoas  one.  A 
creditor  cannot  be  said  to  be  delayed  within  the  meaning  of  the 
words  of  the  statute,  because  his  debtor  chooses  to  sell  his  effects 
at  a  long  credit 

As  to  the  agreement  for  sale  with  Clare,  it  may  be  void  in  law 
for  want  of  writing ;  but  if  it  be  void,  it  takes  away  from  it  any 
taint  of  fraudulent  dealing. 

Ex  parte  Bwhell  8  M.  B.  &  DeG.  615  Leak  v.  Toung,  6  Ell.  & 
B.  956,  Cook  V.  Caldecott,  1  M.  &  M.  522,  Smith  v.  Ifarris,  1  Ell. 
&  B.  85,  Baxter  v.  Hilly  1  Ad.  &  Ell.  456,  Butcher  v.  Barrison, 
4B.  &  Ad.  129,  Grimaby  v.  Ball,  11  M.  &  W.  531,  Norcutt  v. 
Dodd,  Cr.  k  Ph.  100,  Stone  v.  Van  Heythuten,  11  Hare,  126, 
LeitUr  v.  Turner,  5  Hare,  281,  Withall  v.  Tucktcell,  6  Jur.  N.  S. 
926,  French  v.  French,  6  DcG.  M.  &  G.  95,  Goodwin  v.  Williams, 
Ante  vol.  v.,  p.  539,  Holme$  v.  Penney,  8  E.  &  J.  90,  were  referred 
to  by  the  counsel. 

Thb  Chanoillor. — This  is  an  application  for  an  injunction  to 
restrain  the  defendant  Clare  irom  selling  certain  goods  purchased 
by  him  from  his  co-defendant  Hutchinson,  upon  the  ground  that 
the  sale  is  fraudulent  under  the  statute  22  Vio.,  ch.  96,  sec.  18 
&19. 

The  plaintiffs,  are  the  assignees  of  the  estate  and  effects  of 
Hutchinson,  for  the  benefit  of  his  creditors,  under  a  deed  which 
bears  date  the  10th  of  September,  1859.  Clare  purchashed  the 
goods  in  question  on  the  9th  of  September.  The  reality  of  the 
sale  to  Clare  is  not  questioned.  The  skllegation  is  that  it  was  void 
under  the  statute. 

Mr.  Mowat,  for  the  plaintiffs,  contends  that  Hutchinson  was  in 
insolvent  circumstances,  at  the  time  of  the  sale  to  Clare,  within 
the  meaning  of  the  statute ;  that  all  sales  made  by  traders  under 
such  circumstances  are  avoided,  except  sales  in  the  ordinary 
course  of  business  to  innocent  purchasers  ;  that  this  sale,  at  all 
events,  which  was  upon  long  credit,  was  a  sale  to  delay,  if  not 
also  to  defeat,  creditors,  and  is  therefore  void  under  the  statute. 


Mr.  McDonald,  on  the  other  hand,  contends  that  Hutchinson 
was  not  in  insolvent  circumstances  at  the  time  of  the  sale  to  Clare, 
on  the  contrary,  he  asserts  that  Hutchinson's  estate,  if  properly 
managed,  would  pay  his  debts  in  full  and  leave  a  surplus.  He 
contends  further,  that  sales  are  not  within  the  recent  statute,  as 
they  are  not  within  the  statute  of  Elizabeth,  and  as  the  sale  in 
question  was  a  bona  fide  sale  for  valuable  consideration  not  calcu- 
lated to  defraud  creditors,  but,  on  the  contrary,  highly  beneficial 
for  them,  he  contends  that  the  motion  should  be  refused. 

In  the  view  which  we  take  of  this  case  it  is  unnecessary  to  de- 
cide several  important  points  upon  the  construction  of  the  statute, 
which  have  been  very  ably  discussed  in  the  argument ;  but  as  the 
questions  are  of  great  public  importance,  we  tibink  it  right  to  say 
Uiat  our  present  opinion  is  in  favor  of  the  plaintiffs. 

We  have  no  doubt  that  Hutchinson  was  insolvent,  within  the 
meaning  of  this  act  of  parliament,  at  the  time  he  made  the  sale  to 
Clare.  His  embarrassments  were  confessedly  very  great  in  the 
month  of  July.  He  sent  an  agent  to  England  in  that  month  to 
effect  a  loan,  with  instructions,  if  he  failed,  to  call  a  meeting  of 
his  creditors.  In  the  month  of  August  he  called  a  meeting  of  his 
creditors  for  the  6th  of  September.  Before  that  day  arrived, 
namely,  on  the  1st  of  Septemeer,  all  his  goods,  chattels,  and  effects, 
including  of  course  his  stock  in  trade,  were  taken  in  execution  for 
upwards  of  £20,000.  Actions  to  the  number  of  12  or  14  had  been 
commenced  against  him.  His  real  estate  was  heavily  mortgaged, 
and  the  judgments  registered  against  him  amounted  to  forty  thou- 
sand pounds.  Lastily,  he  had  agreed,  on  the  8th  of  September, 
to  assign  for  the  benefit  of  his  creditors. 

We  think  it  clear  upon  these  facts,  admitted  by  Hutchinson 
himself,  that  he  was  insolvent,  within  the  meaning  of  the  act,  at 
the  time  he  sold  the  property  in  question  to  Clare,  and  that  Clare 
must  be  taken,  under  the  circumstances,  to  have  known  it. 

We  agree  with  Mr.  McDonald,  that  the  language  of  the  recent 
statute,  so  far  as  it  deals  with  transfers  intended  to  defeat  or  de- 
lay creditors,  is  not  more  extensive  than  the  language  of  the 
statute  of  Elizabeth  ;  but  we  have  no  doubt  that  both  statutes  em- 
brace sales  as  well  as  voluntary  transfers.  The  6th  section  of 
the  statute  Elizabeth  is  in  these  words :  **  Provided,  &c.,  that  the 
act,  &c.,  shall  not  extend  to  any  estate,  &c.,  had  made,  &o.,  which 
estate  is  or  shall  be  upon  good  consideration,  and  bona  fide  lawfully 
conveyed  or  assured  to  any  person,  &o.,  not  having  at  the  time  of 
such  conveyance,  &c.,  any  manner  of  notice  or  knowledge  of  such 
covin,  fraud,  or  collusion  as  aforesaid."  Now  looking  at  the 
statute  apart  from  the  authorities,  that  clause  appears  to  us  to 
remove  every  shadow  of  doubt  The  first  section  is  quite  wide 
enough  to  embrace  sales,  and  the  exception  in  the  6th  section 
proves  conclusively  the  rule  which  the  legislature  intended  to  lay 
down. 

It  is  said,  however,  that  Wood  v.  Dixie,  7  Q.  B.  892,  which  has 
been  followed  both  in  England  and  here,  lays  down  a  different  rule, 
namely,  that  where  the  sale  is  made  bona  fide,  and  with  a  full  in- 
tention that  the  property  should  pass,  it  is  not  void,  though  made 
with  the  intent  to  defeat  or  delay  creditors.  The  language  of  the 
court  in  Wood  v.  Dixie,  is  certainly  broad  ;  but  as  applied  to  the 
circumstances  of  that  case,  the  rule  there  laid  down  appears  to  us 
to  be  perfectly  sound,  and  in  accordance  with  the  received  inter- 
pretation of  the  statute.  Wood  v.  Dixie  was  not  the  case  of  a 
sale  to  a  stranger.  It  was  a  transfer  to  a  creditor  in  payment  of 
a  pre-existent  debt.  Now  it  has  always  been  held  that  it  is  com- 
petent to  a  debtor,  according  to  the  law  of  this  country,  apart 
from  the  bankrupt  and  insolvent  acts,  to  prefer  one  creditor  to 
another.  There  is  nothing  in  the  statute  of  Elizabeth  which  pro- 
hibits that  Now  when  a  debtor  in  insolvent  circumstances  sells 
his  property,  or  a  portion  of  his  property,  to  one  of  his  creditors, 
in  payment  of  a  pre-existent  debt,  the  necessary  consequence  of 
such  a  transfer  is  to  defeat  and  delay  his  other  creditors.  And 
the  parties  must  be  held  to  have  intended  that  which  was  the  ne- 
cessary and  obvious  consequence  of  their  acts  ;  but  to  hold  such  a 
transfer  void  upon  that  ground,  would  be  to  hold  that  a  debtor  is 
prohibited  by  the  statute  of  Elizabeth  from  preferring  one  creditor 
to  another,  which  would  be  contrary  to  the  settled  rule  of  law. 

We  must  not  be  understood  as  meaning  that  a  transfer  to  a 
creditor  may  not  be  void,  under  the  statute  of  Elizabeth,  as  well 
as  a  transfer  to  a  stranger.    No  doubt  it  may.    The  transfer  in 
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Twyfu*9  oaae  was  a  transfer  to  a  creditor,  and  the  reality  of  the 
debt  was  not  qaestioned,  bat  the  transfer  was  held  to  be  colour- 
able, and  therefore  yoid  under  the  statute.  But  what  we  mean 
to  assert  is,  that  a  transfer  of  his  property  made  by  a  debtor  in 
insoWent  circumstances,  to  a  bona  fide  creditor,  with  a  full  inten- 
tion that  the  property  should  pass,  is  not  void  under  the  statute  of 
Elizabeth,  because  of  an  intention  in  the  minds  of  one  or  both  of 
the  parties  to  defeat  or  delay  the  other  creditors.  Now  Wood  y. 
Dixie  decides  nothing  more  than  that ;  and  it  will  be  found  upon 
examination  that  the  decisions  referred  to  in  the  argument  of  that 
case  were  all  of  the  same  class.  In  Riches  t.  Evans,  6  C.  &  P. 
640,  the  transfer  was  an  assignment  for  the  benefit  of  creditors 
generally.  In  Holdbird  v.  Anderson^  6  T.  R.  236,  it  was  a  con- 
fession to  a  bona  fide  creditor  after  action  brought ;  and  in  Pick- 
stock  y.  Lyster,  8  M.  &  8el.  871 ;  Bolt  y.  Smithy  21  Beay.  511 ; 
Oraham  y.  Furber,  14  C.  B.  410 ;  Barman  y.  Richa/ds,  10  Hare, 
81 ;  Holmes  y.  Penney ,  8  EL  &  J.  91,  it  was  an  assignment  for  the 
benefit  of  creditors. 

But  a  sale  to  a  stranger  would  seem  !n  reason  and  upon  autho- 
rity to  stand  on  a  different  footing.  Recent  decisions  seem  to 
establish  that  such  a  sale,  though  bona  fide,  and  upon  yaluable 
consideration,  may  be  yoid  under  the  statute,  if  made  with  intont 
to  defeat  creditors. 

But,  while  we  hold  that  sales  are  within  the  22  Vic,  ch.  96,  as 
they  were  within  the  18th  Elizabeth,  we  do  not  accede  to  the  ar- 
gument that  the  recent  statute  has  the  effect  of  inyalidating  all 
sales  made  by  an  insolyent  debtor,  except  sales  to  Innocent  pur- 
chasers, in  the  ordinary  course  of  business.  Such  a  construction 
would  creato  a  material  discrepancy  between  the  18th  and  19th 
sections,  and  would,  moreoyer,  interfere  with  the  transactions  of 
traders  in  this  proyince,  in  a  way  not  contemplated,  as  it  seems 
to  us,  by  the  legislature.  We  hold  it  to  be  clear  that  the  18th 
section  has  not  the  effect  of  ayoiding  confessions  of  judgment 
given,  not  voluntarily,  but  upon  pressure  to  a  bona  fide  creditor. 
And  if  a  confession  given  upon  pressure  to  an  importunate 
creditor,  or  perhaps  as  a  security  for  money  to  be  advanced,  would 
be  valid  under  the  18th  section — we  are  strongly  disposed  to  hold 
that  a  transfer  of  property  made  under  the  like  circumstances, 
and  for  the  same  purpose,  would  be  valid  under  the  subsequent 
clause.  In  other  words,  we  think  that  the  transfers  which  are  de- 
clared to  be  void  under  the  19th  section  are  transfers  made  with 
intont  to  defeat  or  dielay  the  creditors  of  the  transferor,  or  to  give 
one  or  more  of  his  creditors  a  preference  over  the  others. 

It  is  not  necessary  in  our  view  of  this  case  to  determine  whether 
the  sale  to  Clare,  which  was,  it  will  be  remembered,  a  sale  not  to 
a  creditor,  but  to  a  stranger,  was  a  sale  made  with  intent  to  defeat 
or  delay  creditors,  within  the  meaning  of  the  act,  because  assuming 
in  the  plaintiffs'  fkvour,  and  for  the  purpose  of  the  argument  that 
it  was  BO,  we  do  not  think  them  entitled  to  the  relief  which  they 
seek. 

The  plaintiffs  come  here  either  as  creditors  of  Hutohinson,  eras 
purchasers  from  him  under  the  deed  of  the  10th  of  September, 
1859.  If  they  come  as  creditors,  then  it  is  clear  upon  the  author- 
ity of  several  cases,  of  which  I  need  only  mention  Smith  v.  Hurst, 
10  Hare,  80,  which  was  followed  by  Knapman  v.  Crawford,  in  this 
court,  that  a  creditor  has  no  right  to  impeach  a  sale  of  goods  as 
being  fraudulent  and  void  under  the  statute  of  Elizabeth,  until  he 
has  obtained  judgment,  and  issued  out  execution.  And  if  the 
plaintiffs  could  not  have  filed  their  bill  under  the  statute  of 
Elizabeth,  without  having  first  obtained  judgment,  and  issued  out 
execution,  neither  can  they,  in  our  opinion,  under  the  recent 
act  Until  execution  has  issued  the  creditor's  title  is  incomplete, 
and  therefore  he  has  no  right  to  file  such  a  bill. 

Then  if  they  come  as  purchasers  under  the  assignment  of  the 
10th  of  September,  it  is  equally  clear  that  they  cannot  succeed. 
It  is  clear  that  the  conveyances  and  transfers  which  are  declared 
to  be  covinous  by  the  Statute  of  Elizabeth,  are  not  made  void  as 
to  subsequent  purchasers,  but  as  to  creditors  only.  The  27th  of 
Elizabeth  was  framed  for  the  protection  of  purchasers,  but  the 
18th  of  Elizabeth  was  not  so.  To  hold  that  a  conveyance  or 
transfer  which  would  be  void,  under  the  18th  of  Elizabeth,  as 
against  creditors,  because  made  to  defeat  or  delay  them,  is  there- 
fore void  as  against  subsequent  purchasers,  would  be  obviously 
unreasonable  and  unjust.     I  have  no  doubt  that  such  a  convey- 


ance would  be  perfectly  valid  as  against  the  debtor  himself  and 
those  claiming  under  him,  and  I  do  not  apprehend  that  the  recent 
statute  makes  any  change  in  that  respect  Stone  v.  Van  Eeythusen 
(11  Hare,  126),  which  was  cited  in  argument,  is  an  authority  pre- 
cisely in  point.  But  the  principle  upon  which  the  Vice  Chancellor 
proceeded  appears  to  have  been  settled  previous  to  Tayn's  case. 

The  plaintiffs  fail,  therefore,  on  botJi  grounds.  As  creditors 
their  title  is  incomplete,  because  they  have  neither  obtained  judg- 
ment nor  sued  out  execution;  and  as  purchasers  they  have  no 
right  to  set  aside  the  previous  sale  to  Clare. 

There  is  another  ground  also  upon  which  the  plaintiffs  case 
appears  to  us  to  faiL  The  deed  of  the  10th  of  September  does 
not  pass,  or  profess  to  pass,  the  goods  in  question.  By  that  deed 
Hutohinson  assigns  his  stock  of  goods  at  Toronto  and  Hamilton ; 
but  nothing  is  said  as  to  the  stock  at  London ;  and  although  the 
deed  goes  on  to  assign  all  his  other  real  and  personal  estate,  yet 
it  is  all  other  real  and  personal  estate  now  belonging  to  the 
debtor ;  but  at  that  time  the  stock  at  London  had  been  sold  to 
Clare,  and  therefore  did  not  belong  to  Hutohinson,  or  pass  by  the 
deed. 

It  is  said,  however,  that  the  contract  of  the  8th  of  September 
bound  the  goods,  and  that  as  the  sale  to  Clare  was  in  fraud  of 
that  contract,  it  is  void  as  against  the  plaintiff. 

It  is  enough  to  say  that  no  such  case  is  made  by  the  bilL  The 
sale  to  Clare  is  not  impeached  on  any  such  ground. 

But  had  it  been,  a  very  important  question  would  have  arisen 
upon  the  29  Vic.  ch  8.  Under  that  statute  all  sales  of  goods,  not 
accompanied  by  possession,  are  required  to  be  in  writing.  The 
goods  and  chattels  must  be  so  described  that  they  may  be  readily 
and  easily  known  and  distinguished.  There  must  be  an  affidavit 
of  the  bona  fides  of  the  transaction,  and  the  due  execution  of  the 
conveyance;  and  the  conveyance  must  be,  moreover,  registered; 
and  in  default,  it  is  declared  to  be  void  against  subsequent  pur- 
chasers as  well  as  creditors.  Now  the  only  words  either  in  the 
agreement  of  the  8th  or  the  assignment  of  the  10th  which  would 
comprehend  the  goods  in  question,  are  the  words :  *<  all  my  real 
and  personal  estate,"  and  it  is  quite  dear  that  such  a  deeoriptioa 
is  not  sufficient  within  the  stotnte.  {Harris  v.  Commensial  Bank,) 
Then  if  the  contract  of  the  8th  would  be  void  against  Clare,  who 
purchased  on  the  9Ui,  as  a  sale,  can  it  be  a  biding  eonteaot  in 
equity  t  whenever  thai  question  may  arise  it  will  require  much 
consideration,  but  for  the  reasons  already  given,  it  does  not  arise 
here. 

EsTBir,  y.  C— I  think  on  looking  to  the  oircnmstanoes  under 
which  the  sale  to  Clare  took  place,  and  the  nature  of  the  sale,  it 
must  be  deemed  to  have  been  made  with  intent  to  delay  ereditora, 
and  that  Clare  had  notice,  and  that  the  sale  was  not  in  the  ordinary 
course  of  business,  and  took  place  when  Hutohinson  was  insolvent, 
or  in  expectation  of  insolvency,  and  would  therefore  be  void  as 
against  the  creditors  of  Hutohinson,  but  that  he  cannot  defeat  it 
by  any  act  of  his  own,  even  by  an  assignment  for  the  benefit  of 
creditors;  and  therefore  that  the  trustees  stend  in  his  place, 
and  are  bound  by  this  sale,  in  the  same  manner  that  he  was.  The 
question  then  arises,  whether  the  plaintiffs  are  entitied  to  relief  on 
the  ground  of  the  agreement  made  of  the  8th.  I  think  that  an 
agreement  of  this  nature,  if  founded  on  valuable  consideration,  is 
such  an  one  as  this  court  should  enforce  specifically.  I^  by  the 
agreement,  the  creditors  are  to  release  the  debtor,  there  would  be 
a  valuable  consideration ;  and  even  if  it  contain  no  such  stipula- 
tion, it  necessarily  arises,  from  the  nature  of  the  transaction, 
that  the  creditors  will  not  be  free  to  act  in  the  same  manner  as  if 
no  such  agreement  liad  been  made ;  must  forego,  to  some  extent, 
their  remedies ;  are  led  in  fact  to  forbear  suit ;  and  this  ciroum* 
stance,  combined  with  the  efiect  of  the  existing  debt,  is  sufficient, 
in  my  judgment  to  constitute  such  a  valuable  consideration  as  will 
attract  the  jurisdiction  of  the  court  In  the  cases  of  Siggers  r 
Evans,  (6  Ell.  k  Bl.  867.)  and  Harland  v.  Bincks,  (16  Q.  B.  665,) 
it  was  held  that  a  deed  of  trust  for  creditors,  originally  revocable, 
became  in  consequence  of  communication  to  creditors,  and  their 
presumable  forbearance,  not  voluntary  or  void  against  creditors. 
But  the  objection  is,  that  no  such  case  is  presented  by  this  bill, 
and  I  am  of  opinion,  that  the  injunction  which  has  been  granted 
must  be  dissolved :  costs  to  be  costo  in  tiie  cause. 

Spbagqb,  y.  C,  concurred. 
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(B^ported  bjf  Tbomas  HoMmi,  Ssq.*  BctnristenO'Law,) 


(Befor»  BiM  Honor  Jndg*  Boswkll,  Judge  of  the  Oonntj  Oonrt  of  the  United 
OoontiMi  of  MorUmmberUuMt  and  Durtuun.) 

Thomas  Fs&ris,  ▼.  Stephen  CHESTB&risLD,  Abohibaxd  ViBTUSy 

AND  John  H.  Moelst, 

Omuhom  Sahooi  Aot^Jbuuul  aehoai  Sqf»rt—J)i»»aiitfaeUon^JHfitratian-~Award 

— iVMMT  qf  Ckmutj/  Judfit, 

It  to  brr  niU  a.  21  of  S7  of  « the  Upper  Geneda  School  Act,"  (Ooniol.  Stat.  U.  a 
p.  736),  made  the  duty  of  the  tnuUu  of  such  echool  lectlon  to  eauae  to  be  pie- 
pared  and  read  at  the  annual  meeting  of  their  eectSon,  their  annual  school  re- 
port tor  the  year  then  terminating,  wlildi  report  shall  contain,  among  other 
things,  a  full  and  detailed  account  of  the  receipte  and  expenditure  of  all  school 
money,  Ac^  and  by  s.  29  of  the  same  act,  it  is  provided,  that  **  in  case  the  account, 
Ac,  is  not  satisCwtory  to  a  minority  of  the  freeholders  and  householders  pre- 
■ent  at  such  meeting,  thea  a  m^joritjf  o/th$  toad  frt^Mden  (xnd  houaehoUen 
shall  i4>polnt  (mm  arbitrator,  and  the  tnuUe$  shall  appoint  another,  and  the  two 
arUtrators  thus  appointed  shall  examine  the  said  aooonot,  and  their  decision 
concerning  it  shall  be  final,  Ac. ;  and  the  sum  or  sums  awarded  by  them  against 
any  pentm,  shall  be  oollected  by  such  arbltraton,  Ae. 

BM,  that  under  a  xeference  purtoaat  to  this  section,  the  arbitrators  were  Jivtl- 
fied  in  making  an  award  asaiast  a  eeeretary  treasorer  of  «  school  section,  who 
was  also  one  of  three  schocM  trusteee,  who  were  parties  in  the  reference ;  and 
that  the  reference  Intended  by  the  act,  is  not  a  reference  by  the  trustees  in 
their  corporate  capacity  but  as  Individuids. 

AU,  also  that  the  JnrlsdietloB  of  a  county  judge  under  s.  130, 181, 133,  Ao^  of  the 
Upper  Canada  Common  School  Act,  Is  not  necsesarily-co-extsnsiTie  with  the 
authority  of  arUtrators  appointed  under  s.  29 ;  and  that  were  a  pleading  set  up 
a  proceeding  had  before  the  county  judge,  under  s.  133,  as  a  bar  to  proceedings 
taken  under  an  award  made  pursuant  to  s.  29,  but  did  not  show  In  specific 
terms  that  the  matters  deckled  by  the  arbitrators  were  not  only  Identical,  but 
that  the  county  jndce  had  competent  Jurisdiction  reepecting  them,  the 
pleading  was  held  ba£ 

This  was  an  action  of  replerin.  Tho  plaiDtiiF  declared  that  the 
defendants^  on  the  24th  March,  1868,  in  the  township  of  Darling- 
ton, in  the  county  of  Durham,  took  and  detained  the  Goods  and 
Chattels  of  the  plaintiff,  to  wit,  two  horses,  &o. ;  and  uignstiy 
detained  the  same  against  snretiea  and  pledges,  until,  &o. 

The  defendant  pleaded — First,  Nbn  Ctpii;  Second,  That  the 
Goods  and  Chattels,  &o.,  were  not  the  property  of  the  plaintiff; 
and.  Third,  a  special  plea  as  follows : 

And  for  a  third  plea  the  defendants  say,  that  the  plaintiff,  one 
John  Irwin  and  one  William  Irwin,  were  doly  elected  trustees  of 
School  section,  number  sixteen,  in  the  township  of  Darlington,  for 
tiie  year  of  our  Lord,  one  thousand  eight  hundred  and  fXty-seven : 
That  the  annual  meeting  of  the  said  school  section  was  duly  held 
according  to  law  on  the  second  Wednesday  in  January,  in  the  year 
of  oar  Lord,  one  thousand  eight  hundred  and  fifty- eight :  That  it 
was  the  duty  of  the  said  trustees  to  cause  to  be  prepared  and  read 
at  the  said  annual  school  meeting  of  the  said  school  section  their 
annual  school  report,  for  the  year  terminating  on  the  thirty-first 
day  of  December,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  fifty- seven,  which  report  was  to  include  among  other 
things  prescribed  by  law,  a  full  and  detailed  account  of  the  re- 
ceipts and  expeditures  of  all  school  monies  receired  and  expended 
on  behalf  of  the  said  section,  for  any  purpose,  whateTer,  during 
the  said  year,  terminating  as  aforesaid :  That  at  the  said  school 
meeting,  it  was  the  duty  of  the  ftreeholders  or  householders  of  the 
said  section,  present  at  the  said  meeting,  or  a  majority  of  them, 
amongst  other  things,  to  receive  and  decide  upon  the  said  report 
of  the  said  trustees :  That  the  said  trustees  did  cause  to  be  pre- 
pared and  read  at  the  said  annual  school  meeting  of  the  said  sec- 
tion so  held  as  aforesaid,  their  annual  report  fbr  the  year  termina- 
ting as  aforesaid :  That  the  account  included  in  the  said  report 
and  furnished  by  the  said  trustees,  was  at  the  said  annual  school 
meeting,  duly  decided  not  to  be  satisfactory  to  a  majority  of  the 
freeholders  or  householders  present  at  such  meeting :  That  a  ma- 
jority of  the  said  freeholders  or  householders  thereupon  duly  ap- 
pointed one  person,  to  wit,  one  William  H.  Rogers,  and  the  said 
trustees  then  duly  appointed  another  person,  to  wit,  one  Donald 
H.  McLeod  :  And  the  said  William  H.  Rogers  and  the  said  Donald 
H.  McLeod,  the  said  two  arbitrators  thus  duly  appointed  there- 
upon, duly  examined  the  said  account :  And,  thereupon,  to  wit, 
on  the  nineteenth  day  of  February,  in  the  year  of  our  Lord,  one 
thousand,  eight  hundred  and  fifty-eight,  duly  made  and  published 


their  award  in  writing,  of  and  concerning  the  same,  and  thereby 
doly  awarded,  that  the  said  plaintiff  was  indebted  to  the  said 
school  section,  in  the  sum  of  thirty-three  pounds,  two  shillings  and 
four-pence,  and  thereby  authorise  the  collector  of  taxes  for  the 
said  section,  such  collector  being  then  the  defendant,  Archibald 
Virtue,  to  collect  the  said  sum  so  awarded  against  the  said  plain- 
tiff, within  one  month  Arom  the  date  of  the  said  award,  together 
with  interest  unices  the  same  should  be  sooner  paid :  That  the 
same  being  unpaid,  and  the  said  month  having  elapsed,  the  said 
defendant,  Archibald  Virtue,  and  the  said  defendant,  Stephen 
Chesterfield,  as  his  servant,  bailiff  and  agent,  thereupon  duly  dis- 
trained the  said  goods,  chattels  and  personal  property  of  the  plain- 
tiff, for  the  said  sum  so  awarded,  as  aforesaid,  as  they  lawfully 
might  for  the  causes  aforesaid,  and  put  the  same  into  the  possession 
of  the  said  defendant,  John  H.  Morley,  a  public  inn-keeper,  to  be 
kept  until  the  same  could  be  lawfully  sold,  which  is  the  taking 
and  detaining  in  the  declaration  alleged. 

To  this  plea  the  plaintiff  demurred. 

The  following  were  the  alleged  grounds  of  demurrer. 

Because  the  corporation  of  said  school  section  are  not  properly 
described  therein  ;  and,  because  it  is  not  shown  in  what  capacity 
the  award  therein  set  forth  is  made  against  said  plaintiff:  Nor  is 
it  shown  that  the  said  arbitrator  had  authority  to  make  an  award 
against  an  individual  member  of  a  trustee  corporation:  And 
because  such  arbitration  and  award  are  remedies  between  free- 
holders and  householders  of  a  school  section,  and  the  school 
corporation  of  such  section,  and  not  between  said  freeholders 
and  householders,  snd  a  trustee  or  secretary,  treasurer  of  said 
section. 

The  plaintiff  also  repUed  specially  to  the  third  plea  of  defendant, 
that  on  or  about  the  thirtieth  day  of  January  in  said  year,  one 
thousand,  eight  hundred  and  fifty^ight,  the  plaintiff  was  ordered 
to  appear  before  the  judge  of  this  honorable  court  in  pursuance  of 
and  under  the  provisions  of  the  Upper  Canada  School  Act  of  1860, 
to  answer  certain  charges  preferred  against  him  as  secretary 
treasurer  of  said  school  section,  by  John  Irwin  and  William  Irwin, 
trustees  as  aforesaid,  in  regard  to  his  alleged  indebtedness  to  said 
school  section,  as  set  out  in  said  supposed  award,  and  concerning 
which,  the  said  supposed  award  was  made.  And  that  the  judge 
of  this  honorable  court  after  having  heard  and  fully  considered 
the  complfunt  of  said  John  Irwin  and  William  Irwin,  and  the  evi- 
dence and  proof  adduced  in  support  of  such  alleged  indebtedness, 
and  the  allegations  of  the  plaintiff  and  of  the  said  John  Irwin  and 
William  Irwin,  and  the  argument  of  counsel  for  both  parties,  order- 
ed the  said  plaintiff  to  be  discharged,  and  decided  that  the  said  plain- 
tiff was  not  in  any  manner  indebted  to  said  school  section,  nor  bound 
to  pay  over  any  monies,  nor  to  deliver  any  books,  papers,  or  chat- 
tels, belonging  to  said  school  section ;  and  that  the  plaintiff  was 
thereby  totally  discharged  and  released  of  and  from  all  liability 
for  and  on  account  of  the  said  school  section.  And  the  plaintiff 
further  says,  that  the  making  of  said  supposed  award  was  vexa- 
tious, and  that  it  included  all  or  a  part  of  the  expenditures  of 
money  made  by  the  plaintiff  on  behalf  of  said  school  section,  and 
monies  for  which  said  plaintiff  was  not  responsible,  which  had 
been  previously  investigated  and  allowed  to  the  plaintiff,  aforesaid, 
by  the  judge  of  this  honorable  court. 

To  this  replication  the  defendant  demurred. 

The  following  were  his  causes  of  demurrer: 

Because  the  proceedings  therein  alleged  to  have  been  had  be* 
fore  the  ooanty  court  judge,  was  a  proceeding  taken  by  the  trus- 
tees against  the  secretary-treasurer,  while  the  proceeding  set-out  in 
the  third  plea  of  the  defendants,  is  a  proceeding  between  the  free- 
holders and  householders  of  the  school  section,  and  the  trustees,  and 
the  proceedings  by  the  trustees  against  the  secretary-treasurer,  is 
no  bar  to  the  proceeding  and  award  set-out  in  the  defendants'  plea ; 
and  because  the  said  county  court  judge  had  no  power  that  the 
said  secretary-treasurer  was  not  indebted  as  a  trustee  to  the  school 
section  or  otherwise,  and  because  it  is  alleged  that  the  said  John 
and  William  Irwin  were  at  the  time  of  the  said  proceeding  before 
the  county  court  judge,  trustees  of  the  said  school  section. 

ThoM,  Hodgim^  for  plaintiff. 

J,  D.  Armour^  for  defendant. 


164 


LAW    JOURNAL. 


[July, 


BoBWBLL,  Co.  J. — The  first  demurrer,  which  is  replied  by  the 
plaintiflf  to  the  defendant's  third  plea,  raises  the  question,  whether 
an  arbitration  and  award,  as  set  forth  in  that  plea,  are  authorized 
by  the  29th  olause  of  the  Common  School  Act  (Con.  Stat.  U.C.  737). 

The  2l8t  sub-section  of  the  27th  clause  requires  the  truttua  to 
cause  to  be  prepared,  at  their  annual  meeting,  their  annual  report, 
**  which  shall  include,  among  other  things,  a  full  and  detailed 
account  of  the  receipt  and  expenditure  of  all  school  moneys 
receiyed  and  expended  on  behalf  of  such  section,  for  any  purpose 
whatever,  during  the  year."  By  the  29th  clause  it  is  enacted  that 
« in  case  the  account  mentioned  in  the  sub-section  just  recited  is 
not  satisfactory  to  a  majority  of  the  freeholders  and  householders 
present  at  the  annual  meeting,  then  a  majority  of  the  said  free- 
holders and  householders  shall  appoint  an  arbitrator,  and  the 
trustees  shall  appoint  another;  and  the  two  arbitrators  thus 
appointed  shall  examine  the  said  aecount,  and  their  decision 
respecting  it  shall  be  final,  and  the  sum  or  sums  awarded  by  them 
against  any  person  shall  be  collected  by  such  arbitrators,"  &c. 
It  is  contended,  on  behalf  of  the  plaintiff,  that  an  arbitration  under 
this  clause  is  given  only  as  a  remedy  between  the  freeholders  and 
householders  of  a  school  section  on  the  one  part,  and  the  trustees 
in  their  corporate  capacity  on  the  other  part ;  and  therefore,  that 
the  award  set  forth  in  plea,  which  is  against  one  of  the  trustees 
only,  and  in  his  individual  capacity,  is  bad.  The  several  cases 
decided  by  the  superior  courts,  upon  arbitrations  between  a 
teacher  and  the  trustees,  are  relied  upon  as  supporting  this  view. 
There  is,  however,  a  marked  distinction  between  these  cases  and 
the  present  one.  In  their  dealing  with  the  teacher  the  trustees 
are  not  principals,  but  agents  only,  for  the  section.  In  this  case, 
there  is  no  third  party.  It  is  a  question  as  between  a  trustee  and 
his  cestui  que  trust.  To  present  a  correct  account  of  moneys 
entrusted  to  him,  is  as  much  a  personal  obligation  on  the  part  of 
a  trustee,  as  of  every  other  pereon.  The  law,  indeed,  is  the  more 
jealous  of  his  conduct  in  this  respect  because  he  m  a  trustee.  The 
fact  that  the  trustees  in  this  case  have  been  created  a  corporation, 
certainly  ought  not,  and  in  my  opinion  does  not,  make  any  differ- 
ence. The  language  of  the  act  clearly  contemplates  a  personal 
responsibility,  and  I  cannot  perceive  any  objection  m  principle  to 
an  arbitration  and  award  such  as  are  set  forth  in  this  plea.  It  is 
not  denied  that  the  plaintiff,  against  whom  the  award  was  made, 
was  a  party  to  the  arbitration,  and  the  fact  of  his  being  secretary 
and  treasurer  would  account  for  the  award  being  against  him  and 
not  the  other  trustees,  who  may  reasonably  be  supposed  to  have 
less  actual  responsibility.  It  is  true  that  the  180th  and  three 
succeeding  clauses  of  the  same  statute  give  a  remedy  against  a 
secretary-treasurer,  but  that  remedy  is  of  a  limited  nature,  and 
difficulties  may  well  arise  between  the  section  and  the  secretary- 
treasurer,  which  could  not  be  settied  by  the  proceedings  contem- 
plated in  those  clauses.  Looking  also  at  the  pains  obviously 
taken  in  the  several  enactments  of  the  School  Act,  to  bring  all 
matters  of  controversy  as  much  as  possible  within  the  remedy  of 
arbitration,  I  cannot  doubt  its  application  in  this  instance.  The 
clauses  last  referred  to  have  to  be  more  particularly  considered  in 
deciding  the  other  demurrer,  and  the  observations  it  will  be  neces- 
sary to  make  on  them  are  applicable  in  some  respects  also  to  this 
portion  of  the  case. 

The  second  demurrer,  which  is  rejoined  by  the  defendants  to  the 
second  replication  of  the  plaintiff,  varies  the  question  whether  the 
proceeding  under  the  ISOth  and  following  clauses  is  necessarily  a 
bar  to  a  proceeding  under  the  29th  section. 

The  replication  sets  forth  that  the  plaintiff  was  ordered  to  appear 
before  the  judge  of  the  County  Court,  in  pursuance  of  the  provi- 
sions of  the  School  Act,  to  answer  a  certain  charge  preferred 
against  him  as  secretary-treasurer  by  the  other  trustees,  in  regard 
to  his  said  alleged  indebtedness,  as  set  out  in  the  supposed  award, 
and  concerning  which  the  said  supposed  award  was  maie ;  and 
that  the  judge,  after  having  heard  and  folly  considered  the  com- 
plaint, and  the  evidence  and  proof  adduced  in  support  of  said 
alleged  indebtedness,  and  the  allegations  of  the  other  trustees,  and 
the  agreement  of  coansel  for  both  parties,  ordered  the  plaintiff  to 
be  discharged,  &c. 

If  the  jurisdiction  given  to  the  county  judge  were  co-extensive 
with  the  power  given  to  arbitrators  under  the  21st  clause  of  the 


act,  and  it  were  shown  that  the  matter  brought  before  him  was 
identical  with  that  disposed  of  by  the  arbitrators,  then  this  repli- 
cation would,  I  think,  be  a  sufficient  answer  to  the  plea,  although 
the  parties  using  the  remedy  may  not  have  been  identicaL 

The  identity  of  the  matter  investigated  by  the  county  judge  with 
that  decided  by  the  arbitrators,  is  probably  sufficiently  alleged  in 
the  replication.  The  charge  against  him  is  stated  to  be  **in 
regard  to  his  alleged  indebtedness,  as  set  out  in  the  award,  and 
concerning  which  Uie  award  was  made." 

But  the  question  then  arises,  Is  the  jurisdiction  of  the  county 
judge  co-extensive  with  the  power  of  the  arbitrators,  so  that  the 
decision  made  by  him  would  necessarily  cover  the  whole  matter  of 
controversy  left  to  arbitration  ?  The  180th  clause  (the  first  of  the 
penal  clauses)  enacts  that  **if  any  secretary- treasurer  has  in  his 
possession  any  books,  papers,  chattels  or  moneys,  which  came  into 
his  possession  as  secretary-treasurer,  and  wrongfully  withholds  or 
refuses  to  deliver  up  or  account  for  or  pay  over  the  same  or  any 
part  thereof  to  the  person  and  in  the  manner  directed  by  a  majo- 
rity of  the  school  trustees  then  in  office,  such  withholding,  &c., 
shall  be  a  misdemeanor."  Under  the  next  clause,  "  the  county 
judge,  upon  application  by  a  mfOo^^^y  ^^  trustees,  shall  order  the 
secretary-treasurer  to  appear  before  him ;  and  by  the  188d  clause, 
at  the  time  and  place  appointed,  the  judge  shall,  in  a  summary 
manner,  hear  the  complaint;  and  if  he  is  of  opinion  that  it  is  well 
founded,  he  shall  order  the  party  to  deliver  up,  account  for,  and 
pay  over  the  books,  papers,  chattels  and  moneys,  as  aforesaid." 
Under  these  provisions  of  the  act,  it  is  quite  clear  that  the  judge 
has  no  jurisdiction,  except  where  a  secretary- treasurer  "  has  in 
his  possession  books,  moneys,  &c.,  which  came  into  his  possesion 
as  secretary-treasurer,  and  which  he  wrongfully  withholds  or 
refuses  to  deliver  up  and  aecount  for  and  pay  over  to  the  person 
and  in  the  manner  directed  by  a  majority  of  the  school  trustees." 
He  mnst,  in  fact,  have  been  guilty  of  the  misdemeanor  contem- 
plated by  the  180th  clause,  before  the  judge  could  be  required  to 
interfere.  It  is  certainly  possible,  however,  that  a  secretary- 
treasurer  of  a  school  section  may  be  found  to  be  indebted  to  the 
section  otherwise  than  for  money  which  came  into  his  possession, 
which  he  wrongfully  withholds  or  refuses  to  account  for  and  pay 
over.  He  may  be  liable  for  some  neglect,  and  in  many  ways  dis- 
putes may  arise  respecting  his  accounts,  which  would  be  the  fair 
subjects  of  an  arbitration,  and  over  which  the  summary  power 
given  to  the  county  judge  could  exercise  no  control.  I  know 
nothing  of  this  case,  except  fh>m  the  pleadings.  The  proceedings 
alluded  to  were  not  had  before  me.  It  may  have  been  possible, 
however,  that  they  were  taken  for  the  purpose  of  enforcing  the 
award.  Supposing  that  to  have  been  the  case,  then  all  that  is 
said  in  the  replication,  with  reference  to  the  subject  matter  of  the 
complaint,  would  be  true ;  but  the  judge  would  not  have  been  jus- 
tified, in  such  a  case,  in  interfering. 

The  mode  of  collecting  money  due  on  the  award  is  specifically 
pointed  out  in  the  act,  and  the  neglecting  to  pay  the  money 
awarded  would  clearly  not  oome  within  the  meaning  of  the  180th 
section  of  the  School  Act 

It  is  true,  however,  on  the  other  hand,  that  the  matter  decided 
by  the  arbitrators,  might  in  this  case  have  been  one  over  which  the 
county  judge  had  jurisdiction ;  but  as,  in  the  view  I  take  of  the 
statute,  his  jurisdiction  is  a  limited  one,  not  co-extensive  as  res- 
pects thd  subject  of  enquiry  with  the  power  given  to  arbitrators, 
the  replication  should  have  shown  in  specific  terms  that  the  charge 
brought  before  the  judge,  and  the  matters  decided  by  the  arbitra- 
tors, were  not  only  identical,  but  that  the  county  judge  had  com- 
petent jurisdiction  respecting  them ;  and  this,  I  think,  it  utterly 
fails  to  do.  {Kennedy  v.  Bumess  ei  al,,  15  U.  C.  Q.  B.  488,  and 
the  cases  there  cited  by  the  C.  J.,  viz.,  Moravia  v.  Sloper  et  al., 
Willes,  SO ;  Mure  v.  Kai/e,  4  Taunt.  84.)  I  am  of  opinion,  therefore, 
that  the  proceeding  before  the  county  judge,  as  stated  in  the  repli- 
cation, does  not  form  a  legal  answer  to  the  arbitrators'  award  and 
subsequent  distress  for  the  sum  awarded,  and  therefore  that,  on 
the  whole  proceedings,  judgment  must  be  for  the  defendants.'**' 


•  From  this  Judgment  th*  plaintiff  appealed,  during  last  Easter  Term,  to  the 
O^tiTt  of  Oommon  Plees,  and  the  appeal  was  dlsmtssed. 
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Court  of  Revision — Powers — Proceedings. 

Fort  Erie,  30th  May,  1860. 
To  THE  Editors  or  ths  Law*  Jouknal. 

GsNTLKUKN, — I  doslre  to  obtain  yoar  opinion,  through  the 
oolumns  of  the  Journal,  in  yoar  next  issue,  on  the  following 
case,  which  occurred  in  this  Tillage  at  the  last  meeting  of  the 
Court  of  Revision. 

A  rate-payer,  being  present  at  the  meeting,  gave  notice,  then 
and  there,  that  he  complained  that  the  unrenied  property  of 
the  Corporation,  on  account  of  the  greater  and  increased 
depression  of  the  times,  is  valued  25  per  cent,  too  much. 
Whereupon  the  Court  of  Revision  forthwith  unanimously 
resolved  that  a  reduction  of  25  per  cent,  be  made  on  all  such 
property. 

Question :  Has  the  Court  of  Revision,  under  the  provisions 
of  the  Assessment  Law,  the  power  to  make  such  reduction, 
upon  a  complaint  made  as  above  stated  ? 

Kine  cases  of  appeal,  duly  made,  were  tried  and  decided 
upon ;  but  in  no  instance  did  one  of  the  appellants  complain 
that  his  real  property  was  assessed  too  high.  The  members 
of  the  Court  of  Revision  contend  that  they  have  the  power  to 
revise  the  assessment  roll,  even  without  a  formal  notice  from 
a  rate-payer. 

I  would  also  wish  you  to  state,  whether  the  County  Council 
have  not  the  power,  in  equalising  the  assessment  rolls,  of 
increasing  or  diminishing  viUage  assessments  as  well  as  town- 
ships. 

Yours,  &c., 

Jaxis  Stanton, 

VUlage  Clerk. 

list.  The  jurisdiction  of  the  Court  of  Revision  is  "  to  <f^  all 
complainia  in  regard  to  persons  being  wrongfully  placed  upon 
or  omitted  from  the  roll,  or  being  assessed  at  too  high  or  too 
low  a  sum.''— (Con.  Stat.  U.  C.  ch.  55,  sec.  58,  p.  660.) 

2nd.  If  a  municipal  elector  thinks  that  any  person  has  been 
sssessed  too  low  or  too  high,  &c.,  the  Clerk  is,  on  his  request  in 
yfriiing,  to  give  notice  to  such  persoo,  and  to  the  assessor,  of 
the  time  when  the  matter  (t.  e.,  complaint)  will  be  tried  by 
the  Court,  and  the  matter  is  to  be  decided  in  the  same  manner 
as  complaints  by  a  person  assessed. — {lb.  sec.  60,  sub-sec.  2.) 

3rd.  The  word  "  person"  may  be  held  to  include  any  body, 
corporate  or  politic,  and  probably  would  be  held,  in  the  case 
pnt,  to  include  the  oorporation  of  the  village.  (Con.  Stat 
U.  C.  p.  6,  sec.  12.)  But  if  so,  the  complaint,  we  think,  could 
only  be  determined  upon  a  request,  in  writing,  such  as  pointed 
out  by  the  statute ;  and  the  statute  does  not  appear  to  have 
been  complied  with  in  the  case  put.  We  cannot  subscribe  to 
the  doctrine  that  the  Court  of  Revision  has  the  power  to  revise 
the  assessment  roll,  without  the  formalities  of  the  statute 
having  been  previously  complied  with.  The  Court  is  the  crea- 
ture of  the  statute,  and  has  no  powers  beyond  those  given  by 
the  statute;  and  those  given  by  the  statute  must,  in  our 
opinion,  be  ezeouted  in  the  mode  pointed  out  by  the  statute.     | 


4th.  The  powers  of  a  County  Council  to  examine  the  assess* 
ment  rolls  of  each  local  municipality  within  the  county,  for  the 
purpose  of  ascertaining  whether  the  valuation  made  by  the 
assessors  bears  a  just  relation  to  the  valuation  made  in  aU  the 
local  municipalities  of  the  county,  and,  for  the  purpose  of 
county  rates,  to  increase  or  decrease  the  aggregate  valuation 
of  real  property  in  any  local  municipality,  extends  as  well  to 
villages  as  to  townships. — Ens.  L.  J.] 


Affidamts — Sufficiency — Description  of  deponent. 
To  THE  Editobs  or  ths  Law  Joubmal. 

London,  C.W.,  28th  May,  1860. 
Gentlxxxn, — ^Will  you  kindly  inform  me,  in  your  next 
issue,  whether  an  affidavit  requires  all  the  Christian  names  of 
the  party  making  it,  to  be  in  full.  Thus :  would  an  affidavit 
made  by  one  John  A.  Smiih  be  read  in  court?  By  answering 
this,  you  would  oblige  greatly,  J.  F. 


[In  general,  an  affidavit  should  set  forth  the  deponent's 
names  in  words  at  length.  Our  oorrespondent  is  referred  to 
Richardson  v.  Northrup,  Tuy.  U.  C  R.  452;  and  Westover  v. 
Bumham,  MS-  R.  A^  H.  Dig.  Arrest,  I.  29.  He  will  find  the 
former  a  case  in  point.  An  affidavit  containing  the  initial 
only  of  deponent's  second  Christian  name,  was  there  held 
insufficient. — £n.  L.  J.] 


Mortgagor  and  Mortgagee — Remedies — Potoer  of  Sale — Ijfectr 

ment —  Covenant. 

To  THi  Edztobs  or  thm  Law  Jouxnal. 

Renfrew  (C.W.),  4th  June,  1860. 

Gbntlbhxn, — ^Having  been  advised  by  a  subscriber  to  seek 
advice  through  the  medium  of  your  valuable  and  widely  circu- 
lated journal,  I  beg  to  submit  for  your  perusal  a  plain  state- 
ment of  facts,  as  they  have  occurred  to  me. 

I  arrived  in  this  country,  from  England,  in  May,  1858,  and 
was  persuaded  to  purchase  a  farm,  which  I  did,  from  a  Mr.  A., 
who  had  only  been  in  possession  eight  months,  he  having  paid 
£170,  and  sold  it  to  me,  with  everything  as  it  stood,  on  the 
27th  May,  1858,  for  £400 ;— terms  of  payment,  £250  down, 
£50  on  the  24th  December,  and  £25  annually  for  four  years, 
with  interest  at  6  per  cent  Mr.  A.  being  in  want  of  cash  one 
month  after  the  first  payment,  requested  me  to  favor  him  with 
the  £50  due  in  December.  Although  five  months  before  due, 
I  accommodated  him. 

Jn  the  month  of  October  of  the  same  year  (1858),  I  received 
aletter  from  Messrs.  B.  &  C,  solicitors,  with  one  from  a  Mr.  D., 
informing  me  that  the  mortgage  held  by  Mr.  A.  on  the  farm  for 
£100,  had  been  transferred  to  Mr.  D.  of  Ottawa,  and  that  all 
future  payments  were  to  be  made  to  Mr.  D.  The  first  year's 
interest  became  due  on  the  27th  May,  1859,  which  I  paid  to 
Mr.  D.  personally,  and  hold  his  receipt  for  the  same.  Having 
been  informed  that  Mr.  A.  had  triumphantly  said,  in  the  front 
of  a  bar  of  a  public  hotel,  that  he  had  transferred  the  mort- 
gage to  a  person  who  would  "  keep  me  to  the  hip,"  I  men- 
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tioned  the  circamBtfuice  to  Mr.  D.,  who  then  told  me  he  would 
not  distress  me,  if  the  payments  were  made  in  reasonable 
time. 

Od  the  2nd  January  of  the  present  year,  I  received  a  notice 
from  Mr.  D.,  demanding  immediate  payment  of  £25,  due  on 
the  24th  December,  1859.  From  what  Mr.  D.  had  previously 
told  me,  I  wrote  to  him  informing  him  that  at  the  time  I  had 
not  the  means,  but  would  pay  him  shortly.  My  request  for 
time  was  disregarded,  and  by  a  letter  dated  12th  January, 
I860,  Mr.  D.  informed  me  that  unless  the  £25  was  immedi- 
ately pud,  he  would  have  recourse  to  the  law;  and  I  was 
informed  by  notice  dated  the  17th,  from  Messrs.  IS.  &  F^  soli- 
citors, that  instructions  had  been  given  them,  that  unless  the 
instalment  and  interest  was  immediately  paid,  they  would  act 
according  to  instructions.  Being  led  astray  by  the  wording  of 
the  mortgage,  that  three  months'  grace  would  be  allowed 
before  I  could  be  distressed,  and  being  confident  I  could  make 
the  payment  before  that  time,  I  vrrote  to  those  gentlemen, 
stating  I  would  be  sure  to  pay  all  demands  before  the  24th 
March. 

On  the  19th  of  that  month,  I  forwarded,  through  a  friend  at 
Ottawa,  £25,  for  payment  to  Messrs.  E.  &  F.  But  Mr.  F.,  who 
has  acted  all  tiirongh  this  business,  refused  to  take  payment, 
as  a  summons  had  been  taken  out  in  the  Inferior  Court  of 
Queen's  Bench  ten  days  previously.  That  summons  was 
served  upon  me  four  days  after  the  offer  of  payment  had  been 
made.  The  fact  of  the  summons  being  served  upon  me  by  tiie 
sheriff's  officer  from  Perth,  when  it  could  have  been  sent  to 
Mr.  Torney,  the  solicitor  at  Renfrew,  showed  plainly  that  the 
parties  were  determined  to  put  me  to  every  possible  expense. 

By  the  summons  I  perceived  I  was  prosecuted  by  Mr.  A., 
who  claimed  the  instalment  and  interest  from  May  1858, 
although  I  had  pwd  the  interest  to  D.  up  to  May  1859.  I  felt 
surprised  that  Mr.  A.  had  any  right  of  claim  on  me,  after  he 
had  trfuisferred  his  interest  to  Mr.  D.  Finding  I  had  broken 
the  covenant,  through  ignorance  as  well  as  want  of  means  to 
pay  at  the  time  when  due,  I  instructed  my  friend  to  wait  on 
Mr.  F.  and  ask  him  to  stop  proceedings,  and  I  would  pay  all 
reasonable  and  lawful  costs.  The  £25  was  then  received,  and 
Mr.  F.  promised  that  no  further  expenses  should  be  incurred. 
I  requested  that  the  bill  of  costs  should  be  forwarded  to  me. 
In  the  interval  I  was  informed  that  if  the  interest  up  to  the 
24th  December,  1859,  was  not  paid,  proceedings  would  be  gone 
on  with.  I  considered  the  interest  was  not  due  till  the  27th 
May,  1860,  but,  fearing  expense,  I  forwarded  the  £3. 

The  bill  of  costs  was  forwarded  to  me,  and  to  my  surprise  I 
found  I  was  prosecuted  by  two  parties  for  the  same  debt — by 
A.,  who  had  sold  his  interest,  and  by  D.,  who  bought  it  The 
charges  for  costs  were,  for  A.  £3  19s.  lid.,  for  D.  £2  10s,  8d. 
Although  I  considered  I  was  imposed  upon,  I  forvrarded  the 
amount  of  £6  lOs.  7d.  to  my  son,  who  is  now  in  Ottawa,  to 
pay  to  Mr.  F.  the  amount  of  his  costs,  as  charged.  That 
amount  was  refused,  unless  an  additional  178.  9d.  was  paid. 
No  explanation  was  given  for  what  the  latter  charge  was  made. 
My  son  paid  the  amount  demanded. 

My  principal  object  in  thus  applying  to  you  is  to  know  if 
these  people  have  both  a  right  to  make  demands  upon  me.    If 


so,  I  am  in  a  fearful  position,  in  the  event  of  unforeseen  diffi- 
culties, which  I  shall  endeavour  in  future  to  avoid.  Would  it 
be  advisable  to  tax  the  costs,  although  paid  ?  I  paid  under 
protest  that  I  would  seek  advice.  Gentlemen,  I  have  a  large 
family  depending  on  me.  My  all  is  sunk  in  endeavouring  to 
make  a  home  for  them,  and  it  is  only  by  the  strictest  frugality 
that  I  can  bear  myself  and  family  respectably.  If  I  am  to  be 
persecuted  by  unprincipled  men,  better  we  had  been  engulfed 
in  the  Atlantic,  where  our  troubles  would  have  ceased.  Your 
opinion  will  be  looked  for  with  interest,  in  your  next  publica- 
tion of  the  Law  Journal,  Trusting  yon  wiU  pardon  one  who 
is  almost  distracted, 

I  remain,  with  gratitude,  yours  most  respectfully, 

FOETUNATOS  HUQEXS. 


[We  often  receive  communications  such  as  the  abore.  They 
display  the  amount  of  ignorance  prevalent  among  laymen,  as 
to  the  rights  of  mortgagor  and  mortgagee.  All  the  difficulties 
into  which  our  correspondent  fell,  arose  from  his  ignorance  of 
these  rights.  His  case  appears  to  be  one  of  great  hardship ; 
and  for  his  benefit,  as  well  as  for  the  information  of  those  cir- 
onmstaneed  in  like  manner,  we  propose  to  make  some  remarks. 

1st.  The  three  months'  grace,  about  which  our  correspon- 
dent writes,  are,  we  presume,  not  intended  to  be  such.  They 
are,  we  imagine,  three  months  allowed  by  the  mortgagee  to 
the  mortgagor,  befort  ike  mortgagee  or  \%a  asngnee  can  exerdm 
a  power  of  sale.  They  are  not  intended  fbr  any  other  purpose, 
or  to  have  any  other  effect  They  do  not  dispense,  so  far  as 
the  ooTenants  in  the  mortgage  are  concerned,  with  the  neces- 
sity for  payment  of  instalments  and  interest  on  the  days  limited 
in  the  mortgage  for  such  payments.  The  mortgagee  or  his 
assignee  was  bound  to  wait  three  months  before  selling  the 
mortgaged  property,  but  not  to  wait  one  day  before  suing  on 
the  covenant  for  the  payment  of  the  mortgage  money,  or 
bringing  an  action  of  ejectment  to  get  possession  of  the  land. 

2nd.  The  mortgage  debt  is  what  is  termed  in  law  a  "  chose 
in  action."  Although  assigned,  the  assignee  cannot  sue  the 
mortgagor  for  the  debt  or  interest  in  his  own  name,  but  must 
make  use  of  the  name  of  the  mortgagee  for  that  purpose.  But 
as  the  assigpiee,  under  a  properly  drawn  assignment,  acquires 
the  legal  estate  in  the  land,  he  may  maintain  an  action  of 
ejectment  in  his  own  name,  to  recover  possession  of  the  land. 
These  remedies  are  concurrent  The  assignee  in  the  case  put, 
chose  to  exercise  both,  at  one  and  the  same  time.  He  sued  in 
the  name  of  the  mortgagee,  but  for  his  own  benefit,  for  the 
amount  of  money  alleged  to  be  due  on  the  mortgage,  and  he 
brought  an  action  of  ejectment  in  his  own  name  to  recover 
possession  of  the  land  mortgaged.  His  writs  were  served  by 
by  a  sheriff's  officer  from  Perth,  and  mileage  was  the  result. 
He  could  not  have  sent  them  to  Mr.  Torney,  unless  Mr.  Torney, 
under  the  express  instructions  of  the  mortgagor,  had  prcTi- 
ously  undertaken  to  accept  service,  and  to  appear  to  them  in 
order  if  necessary  to  defend  the  actions. 

3rd.  If  the  costs  were  paid  under  protest,  they  are  still  lia- 
ble to  be  taxed.  If  more  than  one-sixth  should  be  disallowed 
on  taxation,  the  attorneys  would  be  in  all  probability  oompaUed 
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not  only  to  refund  the  excess,  but  to  pay  the  costs  of  the  appli- 
cation and  of  the  taxation. 

4th.  A  word  of  advice  to  oar  correspondent.  Had  he  paid 
the  instalment  and  interest  on  the  days  fixed  by  the  mortgage 
for  payment,  he  would  not  have  been  put  to  any  trouble.  He 
should  have  made  every  possible  exertion  to  do  so,  rather  than 
allow  law  costs  to  be  heaped  apon  him.  Were  he  not  able  to 
do  snch  was  his  misfortune.  The  assignee  of  the  mortgage, 
upon  default,  had  a  legal  right  to  resort  to  his  legal  remedies. 
These  remedies  entailed  expenses,  which  our  correspondent 
was  liable  to  pay. — Eds.  L.  J. 

MONTHLY    REI^ERTORY. 


v.c.w. 


CHANCERY. 
Charlton  t.  Tbb  N.  ft  C.  Railway  Co. 


Aug,  1. 


RaUtDoy  company — Amalgamation — Illegal  agreement, 

A  shareholder  in  a  railway  company  is  entitled  to  restrain  the 
directors  from  carrying  into  effect  an  agreement  with  another  rail- 
way company  for  the  amalgamation  of  their  lines,  which  has  not 
received  the  sanction  of  ParUament^ — snch  agreement  contaiaing 
elaoses  as  to  throwing  the  reoeipts  into  one  oommon  fond,  and 
dividing  the  profit  and  loss  in  certain  proportions,  and  also  as  to 
banding  over  the  entire  management  and  control  of  the  on«  ooa- 
pany  to  the  other. 


L.  C.  ft  L.  L.  J.  CoLLAEB  y.  Ron.  JvXy  2. 

Vmndor  ondpurehtuer-^Speeifie  perfi^rmoMoe'^CencwFreffMe  ^dem^r 

truetu — Coeii^-AppeaL 

Pnrebaser  held  to  be  entitled  to  concurrence  of  dower  trostse, 
and  objecUon,  that  he  was  not  a  necessaiy  party  to  eonveyaooe 
allowed ;  bat  a  suit  for  the  purpose  deemed  frivolous. 


C.P. 


Nov.  2. 


Q.B. 


COMMON  LAW. 

NlWCOMBE  T.  !)■  Ros. 

Prohibition — County  Court  Juriidietion. 


Nov,  5. 


The  defendant  residing  out  of  the  jurisdictien,  wrote  and  sent  a 
letter  giving  an  order  to  the  plaintiff  which  order  was  reoetred  and 
executed  by  the  plaintiff  entirely  within  the  jurisdiction  of  the 
Connty  Court  of  L.,  by  the  leave  of  the  resgistrar  process  was  issued 
oat  of  that  Court  and  served  upon  the  defendant  out  of  the 
jarisdiction. 

Held,  that  as  the  letter  was  no  request  until  it  reached  its 
destination,  the  cause  of  action  arose  within  the  Juriediotion  of  the 
Coaoty  Court  of  L.,  and  that  the  process  was  rightly  issued. 


EX«. 


TATLOa  T.  BUBOBSS. 


Nov,  8. 


Pleading — Accommodation  notee — Equitable  plea, 

A  plea  to  equitable  grounds  to  an  action  upon  a  joint  and  several 
promisory  note,  setting  out  that  it  was  an  accommodation  note, 
and  that  the  defendant  gave  and  the  plaintiff  took  the  note  as 
surety  for  B.,  was  held  to  be  a  good  answer  to  an  action  brought 
upon  the  note. 

Q.  B.         Pxaams  r.  MAanri  ft  O.  T.  Ihsubakob  Co.     Nov,  11. 

Poliey  o/Aeeuranee — Falee  etatement — Deeer^tion  of  aeewed. 

The  proposal  for  a  policy  of  assurance  require  the  name  residence 
occupation  or  proftssion  of  the  intended  assured,  and  was  filled  up 
*'  Isaac  Thomas  Perrins,  Esq ,  Saltley  Hall."^The  policy  con- 
tained a  proviso  that  if  any  statements  in  the  proposal  should  be 
UDtrne  the  policy  should  be  void.  The  assured  was  an  ironmonger 
as  well  ae  an  esquire,  but  this  fact  was  immaterial. 

ffeid  that  the  omission  to  state  hi«  trade  did  not  aToid  tha  poli^. 


Law.  y.  Paknbui. 

BUI  of  Ezehange^-lndoreemmt  m  blank. 

If  the  drawer  of  a  bill  of  exchange  indorse  it  in  blank  and  hand 
it  over  to  the  manager  of  a  company  for  the  company,  the 
manager  may,  with  the  authority  of  the  company,  sue  on  it  in  his 
own  name  and  declare  on  it  as  having  been  indorsed  to  him  by  the 
drawer. 


EX. 


Nov.  4. 


CoBHroaTH  y.  Smbtbubst. 
Statute  of  limitatione — Debt — Acknowledgment. 

The  following  (Words  in  a  letter  written  by  a  debtor  to  his  credi* 
tor  in  answer  to  an  application  for  the  debt  before  Uie  statute  had 
barred  the  remedy, 

ffeld,  to  take  the  case  out  of  the  statute  of  limitations.  *'  la 
reply  to  your  statement  of  account,  I  am  ashamed  it  should  have 
stood  so  long.  I  must  beg  to  trespass  farther  on  your  kindness 
till  a  turn  of  trade  takes  place,  as  trade  continues  very  duU." 


Q.B.        Haioh  y.  London  &  N.  W.  Railway  Company.    Nov,  5, 
Negligence — Liability  o/EaUway  Company  to  fence. 

The  defendants  Railway  crossed  the  plaintiff's  land  on  a  level, 
and  there  was  an  accommodation  road  over  the  railway.  Two  des- 
criptions of  fastenings  were  provided  by  the  defendants  for  the 
gates  leading  from  the  road  to  the  ndlway,  and  it  was  arranged 
between  the  plaintiflSi  and  defendants,  that  one  should  be  used  by 
day  and  the  other  by  night  The  former  was  insufficient,  the  latter 
sufficient.  Complaints  had  been  made  to  the  defendants  of  the  ia* 
sufficiency  of  the  day  Am  tening,  of  which  no  notioe  was  taken.  Tha 
plaintiff's  servants  netwithstaading  its  insuffioieacy  continued  to 
use  it.  A  pony  strayed  through  one  of  the  gates  on  the  line  and 
was  killed,  and  in  an  action  against  the  defendants  to  recover  the 
value  of  the  pony,  the  jury  found  that  the  defendants  had  not  pro- 
vided suffiment  protection  but  that  the  plaintiff's  servant  had  not 
used  the  precaution  he  ought. 

Seld,  that  upon  this  finding  the  yerdict  was  rightiy  entered  for 
the  defendants. 

C.P.  BxiAom  y.  Stainbeidob. 

Shipping — Liability  of  Captain  for  damages  done  to  goods  while  being 
loaded^  a  **  Steveaon^*  having  been  appointed  by  the  Charterers, 

Where  the  charterers  of  the  vessel  employed  a  **  stevedore"  who 
was  to  be  under  the  orders  of  the  Captain  and  to  be  pud  by  him. 

Held  in  an  action  against  the  Captain  by  the  Charterers  for 
damage  done  to  some  of  the  goods  while  being  loaded,  that  he 
was  not  liable,  there  being  no  contract  between  him  and  the 
charterers  for  making  him  answerable  fbr  any  wrong  done  by 
him  or  his  crew. 

Q.  B.  Cox  y.  MrrcRBLL.  Nov,  2. 

Staying  proceedings -^  Action  for  same  cause  pending  in  foreign 

country. 

The  Coart  will  not  stay  the  proceedings  in  an  action  here  because 
an  action  for  the  same  cause  is  pending  in  a  foreign  country. 

REVIEW. 

Tbb  Upfbr  Gakada  Law  List  for  1860-61,  by  J.  Rordans  ; 
printed  by  Maclear  &  Co.    Price,  75  cents. 

This  anoaal  publication  is  now  too  well  known  to  the  pro- 
fessioa  for  whose  nse  it  is  intended,  to  need  any  recommenda- 
tion from  us.  It  is  a  careful  compilation,  and  its  arrangement 
almost  perfect 

The  copy  before  us  opens  with  a  very  interesing  disserta- 
tion on  the  Legal  Profession  of  Upper  Canada.  Then  follows 
the  Judicary,  Oonrts  of  Error  and  Appeal,  Queen's  Bench, 
Chancery,  Common  Pleas,  Probate  Court  and  Chambers, 
Heir  and  Devisee  Coaunission,  County  Courts,  Surrogate 
Courts,  Courts  of  Quarter  Sessions,  Recorders  Courts,  Insolv- 
ent Debtors  Conrto,  offican  of  the  Courts,  Cironits  of  tiie 
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Courts,^  Goontjr  Goart  and  Qaarter  Sessions  Sittings ;  List  of 
practising  barristers  thronghoat  Upper  Canada,  with  dates  of 
call.  Similar  list  as  to  Attorneys  and  Solicitors ;  list 
of  Barristers  and  Attorneys  in  Toronto,  with  places  of 
residence  and  business ;  List  of  practising  Barristers  and  At- 
torneys in  the  different  towns  and  cities  throughout  Upper 
Canada,  with  their  a^nts  in  Toronto.  List  of  Coroners ;  List 
of  County  and  Judicial  officers,  &c,;  List  of  Queen's  Counsel ; 
CommissiotierB  for  taking  affidavits  to  be  used  in  Lower  Cana- 
da: Same  for  Upper  Canada ;  Legal  holidays ;  Law  Society  for 
Upper  Canada  benchers,  ko ;  Rules  of  Law  Society,  as  to  Bar- 
risters and  Attorneys,  &c. 

We  would  suggest  to  the  compiler  that  in  his  future  edi- 
tions, he  should  prevent  the  junMe  that  exists  in  the  present 
edition,  as  to  Toronto,  Common  Law,  and  Chancery  agents,  of 
country  practitioners.  There  should  be  two  tables — the  one 
giving  the  names  of  Common  Law  agents,  the  oUier  the  names 
of  Chancery  l^^nts.  Unless  some  such  arrangement  be 
made,  great  difficulty  will  be  experienced  in  making  a  proper 
useof  Uie  information  given. 


The  North  British  Ritirw,  May  I860 ;  Leonard  Scott  &  Co., 
New  York. 

This  number  contains,  as  usual,  several  able  papers.  That 
on  the  origin  of  species,  is  one  of  the  most  difficult  and  the 
most  able.  The  well  known  work  of  Professor  Darwin  is 
candidly  and  at  at  great  length  reviewed.  Quakerism  Past 
and  Present,  is  also  a  paper  of  much  interest.  The  remaining 
papers  are  Bedding's  Keminisoences,  Sir  Harry  Lawrence, 
Australian  Ethnology,  Church  and  State,  British  Lighthouses, 
The  State  of  Eozope. 

Ths  London  Quarterly,  for  April:    Leonard  Scott  &  Co., 
New  York. 

By  far  the  most  interesting  paper  in  this  number  is  that 
headed  "  Labourers  Home.''  Its  humanizing  tendencies  de- 
serve allpraise.  The  article  is  more  suited  to  the  older  coun- 
tries of  Europe,  where  the  population  is  excessive,  and  the 
comforts  of  the  laborer  little  cared  for.  In  new  countries,  like 
ours,  where,  in  ordinary  times,  wases  are  high  and  land 
cheap,  the  comforts  of  the  laboring^  dass  much  exceed  those 
of  a  similar  class  in  older  countries.  The  Souveniers  and 
Correspondence  of  Madame  Recamierwill  be  found  acceptable 
to  those  fond  of  literary  reminiscences.  A  singular  article  is 
that  headed  *'  The  Vicissitudes  of  Families."  The  references 
made  to  Irish  families  are  almost  fabulous.  The  whole  arti- 
cle is  not  only  entertaining  but  presents  much  food  for  the 
mind,  in  the  shape  of  abundant  materials  for  thought.  Our 
legal  friends  will,  no  doubt,  read  "  The  Bar  of  Philiuielphia," 
and  though  it  is  not  equal  to  other  papers  in  the  same  num- 
ber, owing  to  its  affinity  to  our  proression,  it  deserves  a  per- 
usal. The  remaining  papers  do  not  require  any  special  no- 
tice from  us. 


Blackwood's,  for  June:  Leonard  Scott  &  Co.,  New  York. 

As  usual,  "  Old  Maga"  abounds  with  much  to  entertain. 
Not  the  least  entertainuig  tit  bit  is  "  The  Fight  for  the  Belt." 
A  vein  of  rich  humour,  but  combined  irith  a  spirit  of  fair 
plav,  pervades  this  production.  It  begins  irith  tne  departure 
of  the  Benicia  Boy  from  the  United  States,  and  gives  a  full 
narrative  of  all  that  occurred  up  to  the  fight,  and  closes  with 
a  graphic  description  of  the  fight  We  give  the  first  verse 
as  a  specimen. 

The  fkaej  of  Amerlra, 

By  all  erMtkm  Bwore. 
A  British  chmDploo  round  fail  loiii% 

Should  gird  tne  belt  no  mora. 
With  strange,  great  oaUis  Ihey  swore  it, 

And  ehoae  a  man  straightway, 
And  ielt  his  arm,  and  saw  lUm  hit, 
And  loaftd  and  diewed  and  eoned  and  ipll 

And  sent  him  to  the  fraj. 


Thb  Eclkctic  Magazinb,  for  July ;  W.  II.  Bidwell,  No.  5, 
Beekman  Street,  New  York. 

The  July  number  opens  with  a  familiar  face^-that  of  Lord 
Elgin.  We  pronounce  the  likeness  lui  excellent  one.  In  everr 
line  and  lineament  we  behold  our  former  Governor  Qeneral. 
The  letter  press  is  most  instructive.  An  article  on  orators 
and  oratory,  selected  from  the  British  Quarterly  Bevieuj,  is 
truthful.  It  traces  the  progress  of  British  oratory,  with  the 
struggles  of  liberty,  and  shows  how  close  the  relation  of  the 
one  is  to  the  other.  Lord  Macaulay  and  his  writings,  new 
that  the  great  historian  is  no  more,  will  be  widely  read. 
The  sketch  is  an  admirable  one.  A  paper  on  the  origin  of 
species,  a  review  of  Professor  Darwin's  Work,  is  learned 
and  instructive.  This  paper  is  selected  from  the  Britiih 
Quarterly  EwUw.  It  is,  however,  we  think,  inferior  to  the  ar- 
ticle on  the  sume  subject  in  the  North  Briiish  Beview,  to 
which  we  have  already  referred. 


Qodbt's  Lady's  Book,  for  July ;  Louis  A.  Godey,  Philadel- 
phia. 

This  is  the  Ladies  Magasine  of  America.  No  expense 
is  spared  to  make  the  Maganne  all  that  it  professes  to 
be.  We  are  never  disappointed  with  Godey.  £ach  num- 
ber is,  if  possible,  better  than  its  predecessor.  In  the  number 
now  before  us,  we  find  an  account  of  Modem  €!oaches,  wiUi 
which  we  are  delighted.  Coaches  were  first  introduced  into 
England  by  Guilliam  Boonier,  a  Dutchman,  in  1564.  His 
cottch  was  a  ponderous  structure.  The  gradual  improvements 
effected  in  successive  years  are  traced  in  the  pages  before  us. 
It  is  strange  to  observe  how  indicative  the  ooaoh  of  each  cen- 
tury was  of  the  manner  and  habits  of  the  people.  No  men- 
tion is  made  of  the  2r40  vehidee  of  Yankeedom.  We  preeome 
the  omission  is  intentional 


APPOINTMENTS  TO   OFFICEi  &C. 


OO&ONXRfl. 

JOHN  BIGHARD  TLOCK,  bqnliv,  MJ).,  Assoclat«Ooioner,OoimtjoniItldl«wi. 
(OMsttsd  2iul  June,  isaoi) 

ALBXANDKR  J.  BtJLL,  Bsqidre,  MJD.,  AMOdste  OoroiMr,  Otj  of  Londoii^- 
(QMsttod  and  JtpuM^  1860.) 

JOSEPH  CARBBRT,  Esqidre,  MJ).  Aisoellits  Oorawr,  Ommty  of  WsUlngtoa^— 
(Qasstt«l  leth  JniMi  1800.) 

JOHN  REEVE,  Esqnln,  Assodato  Oaraner,  United  Oonntiss  of  Toric  and  FssL— 
(Ousttod  ISth  Jone^  1860.) 

ISAAC  JOHN  DALLAS,  Ksoolre,  MJ>.,  Assodftto  OonnMT,  City  of  HsmUtoiu-* 
(Gasettsd  16th  Jwm,  1860.) 

PSTEB  JOHNSON  MUTER,  Snivinb  Aaodalt  Ckmner,  Oranty  of  Fortlu— 
(Gaiettod  16th  Jone^  1860.) 

NOTARIES  PUBUa 

JOHN  800THERAN,  of  GsTtnvUls^  Siaidnw  to  be  NotMj  PnbUe  in  Upper  QmAdft. 
— Guetted  2nd  Jnne,  1860. 

JAMES  DUNNE,  of  Hamlltem,  Esqnlzv.  Barrtoter«ttow,  to  be  Notazy  PnbUe  In 
Upper  OsnadA<-(0«setted  0th  Jnne^  I860.) 

WILUAM  JAVFRAT,  of  Waterloo^  Sniulxe^  to  be  Notary  Psbllfld— (Qaietted 
10th  Jone^  1860. 

REQI8TRAR. 

SAMUEL  SHERWOOD,  Esqnire,  to  be  Registrar  of  the  dty  of  Toronto^  in  the 
room  and  stead  of  the  Honorable  Joseph  C  Monison,  resigned. 


TO    CORRESPONDENTS. 

Jamib  8tiiitoh->Law  SniniBT— p.  Htchis— Under  **  General  Oorrcspondeinoe.'* 

A  Dmmnr  Oooav  Cubk— THtfOua  w  a  Niw  T^mxsiiF— Xoo  late  fcr  this 

number. 
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6.  SUNDAY. 9lh  Sunday  (tfter  IVinUy. 

11.  Saltar^j,^^^  Artldat,  *cl,  to  be  l«n  with  BaentHj  of  Law  Boeletj. 

12.  SUNDAY.......  lOM  Auuloy  a/Ur  TrMtf. 

1ft.  Wednetdaj  ...  Ltrt  day  flbr  mttIo*  of  writ  ftr  Ooim^  Ooort. 
19.  SUNDAY ......  lUh  Sutida^  t^fter  DrinUy, 

90.  Monday.........  Last  day  tor  notlee  of  Xz.  Cliaiioery«  Twontow 

SI.  Tmiday.«i.....  Long  Vacation  onda. 

aft.  Saturday .......  I«at  day  ftr  dedar.  for  Oonnty  Ooort. 

98.  SUNDAY VUh  Sunday  ^fkr  Trkri^. 

27.  Monday .........  Tukitt  Tbbm  baglna. 

31.  Iriday^ .........  Pi4^  Day,  Q.  B. 


mPOBTANT  BUSINSSa  NOHOB. 

BtnomindMei  to  the  ^rapridenqfthia  Journal  an  nquuM 
dU  oarpaddme  acoounU  have  beenplaeed  in  thehandg  <ffMe9tn.  BxUon  dtArdagK 
fmr'ocUobttan;  and  thai  oirfy  o  pnn^pl  rtmiUanet  to  them  tofll 


MU  with  ffnairdaekmct  that  the  I^vpridonhaoe  adopted  thit  eoune;  Udthqf 
kaoe  been  eompdlad  to  do  win  order  to  etvabU  thorn  to  Meet  their  curreni  eapeneee, 
MMBamc  wry  heavjf* 

Now  that  the  ue^utneet  qftheJoamai UtoffeneroMjfadmUled,U  wotdd  natbeun- 
reaaenabU  to  eapoal  that  the  Rnffuaion  and  QgiotTt  tffthe  Cotuie  would  aeoard  U  a 
Uberal  am^port,  kutead  qf  attorning  thomeeivet  to  benud/or  their  mbeer^ptiont. 


TO  CK>RBB8P0MDXNT&-.^aM  hutpage. 


^t  Sppir  ©atiatra  f  ato  JflumaL 

AUaUST.  I860. 

NOTICE  TO  SUBSCEIBERS. 

Ai  9om€  Stibtcribert  do  not  ff$t  ufukntand  our  new  method  of 
addreuing  tha  **  Law  Journal^**  we  take  this  opportunity  of  giving 
an  explanatMon* 

The  objfect  of  the  eastern  ie  to  inform  each  indmdudl  Subeeriber  of 
the  amount  due  by  him  to  ue  to  the  end  of  the  oujisint  year  of 
publication. 

This  oigect  is  sfeeted  by  printing  on  the  wrapper  of  each  number-^ 
1.  The  name  of  the  Subscriber.  2.  The  amount  in  arrear,  8.  The 
current  year  to  the  end  of  which  the  computation  is  made. 

Thus  *'Jbhn  Smith  $6  '60."  Thie  signifies  that,  at  the  end  of  the 
year  1860,  John  Smith  wHl  be  indebted  to  us  in  the  sum  of$&,  for 
the  current  volume. 

So  "  A»fy  Tov^hns  $26  '60."  By  this  is  signified  that,  at  the 
end  of  the  year  1860,  Henry  Tompkins  will  be  indebted  to  Ui  in  the 
sum  of  $26,  for  6  volumes  tfthe**  Law  Journal.*' 

Many  persons  take  $6  '60  to  mean  6  dollars  and  60  cents.  This 
is  a  mistake.  The  **Q0"  has  reference  to  the  year,  and  not  to  the 
amount  represented  as  due. 


THE  LAW  OF  REGISTERED  JUDGMENTS  IN  UPPER 

CANADA. 

There  are  few  brancheB  of  oar  law  of  real  property  so 
importaDty  and,  perhaps,  so  troablesome,  as  that  which 
relates  to  the  lien  tipoa  property  created  by  registered 
judgments.  The  statutory  enactments  are  by  no  means 
perfectly  clear ;  and  the  consolidation  of  the  yarioos  con- 
flicting provisions  in  the  Consolidated  Statutes  for  Upper 
Canada,  has  only  brought  into  greater  relief  their  numer* 
ous  inconsistencies. 

Li  a  former  article  upon  this  subject  (vol.  5,  p.  193),  we 
treated  of  the  lien  of  registered  judgments,  and  under  what 
oireuiUBtances  it  was,  and  was  not,  binding  upon  lands, 
•nd  in  the  present  ar^de  ife  propose  to  fulfil  the  promise 


then  made,  of  referring  to  the  interests  in  real  estate  which 
may  be  bound  by  such  registered  judgments. 

By  the  Consolidated  Statutes  for  Upper  Canada  (cap.  89, 
sec.  49 — same  as  13  &  14  Yic.  cap.  63,  sec.  2),  it  is  pro- 
vided that  judgments,  when  registered,  shall  affect  and  bind 
all  lands  to  which  the  debtor  was  or  afterwards  became 
seized,  possessed,  or  entitled,  for  any  estate  or  interest  what- 
ever, at  law  or  in  equity,  whether  in  possession,  reversioni 
remainder  or  expectancy,  or  over  which  he  had  or  after- 
wards obtained  any  duponng  power ;  and  these  provisioos 
are  amplified  by  the  Consolidated  Statute  for  Upper  Canada 
(cap.  90,  sees.  5  &  11),  which  provides  that  a  contingent, 
an  executory,  and  a  future  interest,  and  a  possibility  cou- 
pled with  an  interest,  in  any  land,  whether  the  object  of 
the  gift  or  limitation  of  such  interest  or  possibility  be  or  be 
not  ascertained;  also  a  right  of  entry,  whether  immediate 
or  fioiture,  and  whether  vested  or  contingent,  into  or  upon 
any  land,  shall  be  bound  by  judgments,  and  be  liable  to 
seizure  and  sale  under  execution  the  same  as  lands. 

The  words  here  used — <'  any  estate  or  interest  in  land''^^ 
are  certainly  comprehensive  enough  to  include  idl  kinds  of 
estates  which  can  possibly  exist  at  kw  or  in  equity.  We 
shall  therefore  describe  those  estates  which  are  more  gene- 
rally known,  and  then  refer  to  those  which  the  latter 
statute  more  particularly  describes,  on  all  of  which  judg- 
ments attach. 

1.  An  estate  in  fee  simple  in  land  is  the  largest  estate 
which  can  be  held  under  our  laws.  It  is  the  kind  of  estate 
most  common  in  this  Province,  and  possesses  the  advantage 
of  descending  not  merely  to  the  heirs  of  the  body,  but  to 
collateral  relatives,  according  to  the  canons  of  descent.  Its 
most  valuable  quality,  however,  consists  in  the  unfettered 
right  of  alienation  which  its  owner  enjoys.  A  sale  of  such 
an  estate  under  a  judgment  is  a  complete  alienation. 

2.  An  esttste  tail  may  be  considered  as  the  next  largest 
estate.  It  is  an  estate  given  a  man  and  the  heirs  of  his 
body  generally,  in  a  regular  order  of  descent ;  and  it  will 
descend  to  his  lawful  posterity,  widiout  restriction ;  or  to 
certain  heirs  of  his  body,  as  heirs  male,  heirs  female,  or 
heirs  by  a  particular  wife.  Judgments  registered  against 
these  estates  are  binding  on  the  lands  of  the  tenant  in  tail 
as  "  against  the  issue  uf  his  body,  and  all  othej:  persons 
whom  he  might,  without  the  assent  of  any  other  person,  cut 
off  and  debar  from  any  remainder,  reversion,  or  any  other 
interest  in  or  out  of  said  lands.'' 

3.  An  estate  for  life  or  years,  may  be  an  estate  to  hold 
during  life,  and  no  longer,  or  a  husband's  tenancy  by  the 
curtesy  of  England,  in  his  deceased  wife's  estate;  or  an 
estate  for  a  limited  number  of  years,  or  for  the  life  of 
another.  As  the  tenant  for  life  or  years  of  such  estates 
has  only  a  disposing  power  over  whatever  estate  l^e  ]pQB^ 
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868866  in  ihe  lands,  a  judgment  can  bind  no  more  than  this 
disposing  power  can  control ;  and  a  sale  of  such  an  estate, 
under  such  a  judgment,  would  only  oonfer  upon  the  pur- 
chaser the  remainder  of  whatever  estate  the  debtor  had  in 
the  lands  at  the  time  of  the  Bale. 

The  preceding  may  be  termed  estates  in  possession,  such 
estates  being  those  of  which  the  tenant  is  in  actual  receipt 
of  the  profits. 

4.  An  estate  %n  reverewn  may  be  defined  to  be  that 
tnterest  in  an  estate  which  remains  in  a  tenant  in  fee  simple 
or  fee  tail,  who  has  parted  with  his  estate  for  a  term  of 
yean,  or  for  the  Bfe  of  another,  and  in  yirtne  of  which  he 
will  hav6  the  full  estate  on  the  expiration  of  the  term  of 
yiBars,  or  death  of  the  tenant  for  life.  The  estate  which  he 
has  granted  is  called,  during  its  continuance,  the  particular 
eetate,  being  only  a  part  otpaftteula  of  the  estate  in  fee  or 
tail ;  and  thai  which  is  undisposed  of  and  remains  in  the 
grantdr,  is  th6  estate  in  reversion, 

5.  An  estate  in  remainder  is  an  estate  arising  out  of  an 
estate  in  reversibn.  If  the  tenant  in  fee  should,  after 
granting  a  partiadar  estate,  as  above  explained,  also  dis- 
pose of  his-  reversion  t6  anoiher  party,  that  which  he  dis- 
poses of  is  called  a  remainder.  Thns :  if  a  grant  be  made 
by  A,  the  tenant  in  fee  simple,  to  B  for  life,  and,  after  his 
decisaSe,  then  to  C  and  his  heirs,  the  whole  fee  simple  is 
disposed  of,  and  C's  interest  is  an  estate  in  rsmoinder, 
expectant  on  the  death  of  B.  A  remainder,  therefore, 
always  has  iia  origin  in  eogaress  j^ranl,  and  springs  from  the 
acts  of  the  parties ;  a  reversion  merely  arises  incidentally, 
in  consequence  of  the  grant  of  a  particular  estate,  and  is 
created  simply  by  the  operation  of  law. 

A  farther  term  is  used  by  the  statute — estates  in  eapec- 
tuncy,  or  estates  where  the  right  to  receive  the  profife  is 
postponed  to  some  future  time — of  which  there  are  two 
s<Hrt8,  estates  ih  remainder  and  estates  in  reversion,  (2 
Cruise's  Dig.  202.)  and  which  we  have  above  described. 

We  shall  now  refer  to  the  estates  described  in  sees.  5  & 
11  of  cap.  90  of  the  Consolidated  Statutes  of  Upper  Canada. 

6.  A  contingent  remainder  is  that  remnant  of  an  estate 
which  is  limited  to  take  efibct  on  an  event  or  condition 
which  may  never  happen  or  be  perfotined  till  after  the 
determihation  of  the  preceding  particular  eiitate;  in  which 
case,  snch  remainder  can  never  take  effect.  Sir  William 
Blackstone  has  clearly  defined  <<  contingent  or  executoiy 
remainders''  (whereby  no  present  interest  passes)  to  be, 
<' where  the  estate  in  remainder  is  limited  to  take  effect 
either  to  a  dubioos  and  uncertain  pefson,  or  upon  a  dubious 
and  uncertain  event."    (2  Bl.  Com.  160.) 

7.  An  executory  interest  is  a  future  estate,  which  arises 
when  its  time  comes,  of  its  own  inherent  istrength,  and 
depends  upon  no  prior  estate,  fh>m  Which  to  take  efibct. 


By  the  old  law,  a  feoffment  or  any  other  conveyance  of  a 
freehold  made  to-day  to  A,  to  hold  from  to-morrow,  would 
be  absolutely  void,  as  involving  a  contradiction;  for  when 
the  seisin  is  parted  with,  it  must  vest  in  some  person  imme- 
diately. There  is  no  half-way  place  for  estates  to  rest  in, 
like  that  supposed  to  be  occupied  by  Mahomet's  coffin. 
But  by  means  of  springing  and  sTu/ting  uses,  created  under 
the  Statute  of  Uses,  the  seisin  of  an  estate  shifts  from  one 
to  another,  until  it  vests  in  the  party  for  whom  it  is  in- 
tended. Thus :  an  estate  may  be  conveyed  to  A  and  his 
heirs,  to  the  use  of  the  grantor  and  his  heirs,  until  to-mor- 
row, and  then  to  the  use  of  B  and  his  heirs,  and  the  courts 
would  enforce  the  use  in  favor  of  B.  A  very  common 
instance  of  such  a  shifting  use  occurs  in  an  ordinary  mar- 
riage settlement.  A,  the  settlor,  conveys,  by  the  settlement 
executed  a  day  or  two  before  the  marriage,  to  the  trustees, 
to  the  use  of  A  the  settlor  and  his  heirs,  until  the  intended 
marriage  shall  be  solemnized,  and  fh)m  and  immediately 
after  the  solemnization  thereof,  to  the  use  of  B  the  fausbandy 
for  his  wife.  Here  the  uioment  the  marriage  takes  place, 
the  seisin  shifts  away  from  A  to  B,  without  any  further 
conveyance. 

8.  The  other  estates  mentioned  in  the  statute  are,  a 
'' future  interest,"  atid  a  '^  possibility  coupled  with  an 
interest."  Of  the  former,  a  vested  remainder  may  be  givea 
as  an  example,  which  is  an  estate  in  whicrh  the  pulton  enti- 
tled has  an  immediate,  fixed  right  of  future  possession  and 
enjoyment  of  the  profits.  A  possibOAy  wupkd  mth  an 
interest,  is  an  estate  whicb  "must  depend  upon  a  contingent 
event,  which  will  be  recognised  by  law ;  for  Lord  Coke  says, 
'^  The  law  will  never  adjudge  a  grant  good,  by  reason  of  a 
possibility  or  expectation  of  a  thing  which  is  against  law." 
(8  Rep.  51  b.)  As  an  example  of  such  possibilities  the  fol- 
lowing is  given  :  If  a  lease  be  made  to  A.  for  life,  remainder  to 
the  right  heirs  of  J.  S.,  this  is  good;  but  if  at  the  time  of 
the  limitation  of  the  remainder  there  be  no  such  person  as 
J.  S.,  but  during  the  lifetime  of  the  tenant  for  life,  J.  S.  be 
bom  and  die,  his  heir  shall  at  no  time  take,  because  the 
possibility  on  which  the  remainder  is  to  take  effect  is  too 
remote.  This  latter  is  called  a  possibility  upon  a  possibility, 
which,  as  Lord  Coke  says,  is  never  admitted  by  intend- 
ment of  law.     (2  Cruise's  Dig.  231.) 

These  observations  may  be  considered  too  elettientaiy; 
but  it  must  be  recollected  that  these  provisions  of  the 
statutes  are  seldom  acted  upon,  and  that  as  it  is  probable 
nkore  attention  will  be  given  to  the  subject  hereafter,  it  is 
a  pardonable  fault  to  be  clear  and  explicit  in  treating  of  the 
provisions  of  a  law  which  deals  so  minutely  with  intevests 
in  real  estate. 

It  k  not  n^essiliy  to  refer  to  authorities  affMsting  the 
first  class  of  estates  declared  by  Ae  statute  to  be  bound  by 
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jadgiaeBia>  a«  iu  regard  to  them  the  law  is  quite  dear. 

Bat  in  regard  to  entailed  estates,  it  is  clear  that  under  the 
statute  first  referred  to  (cap.  89),  the  issue  in  tail  and 
lemainder-men  will,  wh^e  there  is  no  protector,  he  bound 
bj  judgments  entered  up  against  the  tenant  in  tail,  inas- 
much as  he  has,  in  the  words  of  the  section,  a  disponing 
power,  which  he  may,  without  the  assent  of  any  other  per- 
son, exercise  for  his'own  hen/s&t,  aud  also  as  such  judgments 
are  binding  against  the  issne  of  his  body,  and  all  other 
persons  whom  he  may,  without  the  assent  of  any  other 
person,  cut  off  and  debar  from  any  remainder,  &o.  And 
where  there  is  a  protector,  as  the  tenant  in  tail  can  create 
a  base  fee  without  his  consent,  the  judgment  pan  bind  the 
land  to  tiiat  extent. 

In  Moffat  V.  Grover  (4  U.  C.  C.  P.  402),  it  was  held 
that  the  interest  of  a  hurimnd  in  the  freehold  estate  of  his 
wife  may  be  sold  under  a  Ji.  fa,  lands,  as  such  might  be 
extended  on  an  degU,  and  may  therefore  be  sold  under 
such  Ji,  fa,  by  5  Geo.  11.  cap.  7. 

In  Dot  dem.  Cameron  v.  Robinson  (7  U.C.  Q.B.  335)^ 
the  interest  of  a  reversioner  was  held  liable  to  sale  under  a 
fi,  fa,  lands  during  the  lifetime  of  the  tenant  for  life. 

Some  of  the  adyantages  of  these  provisions  are^  that  in 
oases  of  joint  tenancy,  the  creditor  need  not  bo  deprived  of 
the  ben^  of  his  judgment  by  season  of  the  death  of  the 
debtor  in  the  fifetime  of  the  co-tenant  (notwithstanding 
the  ju$  accrescendi) ',  buib  will  be  entitled  to  the  i^me  re- 
medies ugainst  the  share  which  has  survived,  as  he  would 
have  had  in  the  Ufetipfte  of  the  debtor. 

8o  if  a  joint  judgment  be  entered  up  against  the  joint 
donees  of  a  general  power  of  appointment,  it  would  seem 
thai,  the  joint  power  being  considered  a  disposing  power, 
would  be  bound. 

In  McLean  v.  Fish^  (14  U.  C.  Q.  B.,  617),  the  tes- 
tator, after  giving  certain  lands  to  three  of  his  children, 
devised  all  the  residue  to  his  wife  for  life;  and  after  her 
death  to  be  equally  divided  among  all  his  then  surviving 
childroA  (except  the  three).  A  patent  was  afterwards  is- 
sued to  Uie  executors  to  hold  under  the  will.  While  the 
wife  was  alive,  and  therefore  before  the  division  to  the  sur- 
viving children,  9k  fifa  lands  issued  against  one  of  these 
children,  and  under  it  the  sheriff  seised  and  sold  his  inter- 
est in  the  property.  The  Court  held,  that  the  sheriff's 
deed  was  inoperative^  as  the  defendant  in  the  writ  had  no 
estate,  or  interest  in  the  land  which  could  be  sold  under 
execution.  It  was  decided  in  this  case,  that  while  the 
Trustees  held  the  legal  estate,  the  residuary  devisee  (judg- 
ment debtor)  had  oot  such  an  equitable  estate  in  the  land 
which  could  be  subject  to  execution  as  a  trust  interest  lia- 
ble to  execution  under  the  Statute  of  Frauds  (29  Gar.  II. 


cap.  3,  sec.  10).  The  judgment  debtor  could  take  no 
interest  unless  he  survived  his  mother.  Yet  this  case 
seems  rather  adverse  to  the  effect  of  the  term  used  in  the 
statute  of  ^^a  possibility  coupled  with  an  interest^' 

In  Keyland  v.  Bdfait  Oorporaiian  (6  Ir.  Ch.  161),  the 
Lord  Chancellor,  in  remarking  upon  the  attempt  of  a  judg- 
ment creditor  to  enforce  his  lien  against  the  trust  estate  of 
his  debtor,  said :  '^  It  is  one  thing  to  establish  the  liability 
of  a  trustee ;  another,  and  a  very  different  one,  to  deter- 
mine that  such  liability  is  to  be  enforced  against  the  trasi 
property.  In  a  court  of  law  such  property  may  be  seized 
under  a  judgment  against  the  per9on  whom  the  law  recog- 
nizes as  the  legal  owner,  but  not  in  equity.'^ 

In  Arnold  v.  Gravesend  (2  Jur.  N.  S.  703),  it  was  held 
that  the  word  "  person  "  includes  a  body  corporate,  and  the 
words  ^<  for  his  own  benefit'^  mean  not  as  trustee ;  and  in 
that  case,  property  acquired  by  the  new  corporation,  after 
succeeding  to  the  old  corporation,  was  held  liable  to  be 
taken  in  execution  for  debts  contracted  by  the  old ; — and 
thus  in  effect  overruling  Arnold  v.  Ridge  (17  Jur.  896). 

The  other  oases  referring  to  trust  estates  are  Whttworik 
V.  Gaugain  (1  Phil.  730),  Gore  v.  Bowter  (1  Jur.  N.  8. 
392),  Fallister  v.  Gravesend  (25  L.  J.  Ch.  776),  and 
KinnerUy  v.  Jarv%»  (25  L.  J.  Ch.  543). 

It  is  dear  that  the  object  and  scope  of  the  statutes  is  to 
fiffo(rd  relief  to  the  creditor  to  the  extent  of  the  debtor'^ 
interest,  wheiher  actual,  beneficial,  or  attainable  by  th^ 
execution  of  a  power,  or  otherwise;  and  therefore  the 
enaotmenta  must  extend  to  all  cases  where  the  debtor  has 
a  general  uncontrolled  power  of  appointment,  not  limited  to 
particular  objects  or  to  specific  purposes. 

Hereafter  we  may  continue  the  subject  of  this  article  by 
referring  to  the  lien  of  Cro^n  debts  as  they  affect  real 
estate,  under  the  old  statutes  of  England  and  our  own  Act 
respecting  the  regbtration  of  deeds  and  instruments  creat- 
ing debts  to  the  Crown  (Con.  Stat.  U.  C.  cap.  5). 


PRIYILEGES  OF  ADVOCATES. 

A  case  of  some  importance  to  the  profession  has  recentiy 
been  determined  in  England  (we  refer  to  Mackay  v.  Ford)^ 
which  will  be  found  transferred  to  our  columns  from  the 
pagei  of  the  Law  Times,  It  desidos  tiiat  an  action  will 
not  lie  against  an  attorney  for  words  spoken  by  him  as  an 
advocate,  in  a  matter  before  magistrates,  when  the  language 
used  by  him  is  strictly  relevant  to  the  question  before  them. 
We  confess  we  have  always  understood  the  law  to  be  so, 
and  would  have  been  much  astonished  to  find  it  differentiy 
determined. 
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LAW  AND  EQUITY  BILL. 

MBMOBIAL  OV  THE  COMMON  LAW  00HMI8SI0NERS  RESPECTINO  THIS 

BILU 

In  reply  to  the  foUowiDg  letter  of  the  Lord  Chanoellor,  en- 
dosing  the  *'  observations''  of  the  equity  judges  on  the  Law 
and  Equity  Bill,  a  commanioation  from  the  Common  Law 
Commissioners  has  been  presented  to  Parliament  by  her 
Migesty. 

House  of  Lords,  24th  April,  18dO. 

My  lord, — I  hare  the  honour  to  submit  to  you  a  copy  of  a 
memorial  from  the  Master  of  the  Rolls  and  the  three  Yioe- 
Chancellors  upon  a  Bill  framed  with  a  view  to  carry  into  effect 
the  last  report  of  the  Common  Law  Commission  presided  over 
by  your  lordship.  I  respectfully  beg  that  this  memorial  may 
be  considered  by  your  lordship  and  the  other  commissioners, 
and  that  you  would  have  the  goodness  to  inform  me  how  far 
you  concur  in  its  reasoning. 

I  ought  to  add,  that  as  this  memorial  was  laid  before  the 
House  of  Lords,  I  propose  (with  your  permission)  to  lay  before 
the  House  of  Lords  any  observations  you  may  be  pleased  to 
offer  in  answer  to  it— -I  have,  &c.,  Campbell,  C. 

The  Right  Hon.  the  Lord  Chief  Justice  Cockburn, 
Sm»  &o,  ^. 

The  Common  Law  Commissioners'  communication  is  as 
follows : — 

18th  May,  1860. 

My  lord, — Our  attention  having  been  called  by  your  lordship 
to  the  objections  urged  in  the  memorial  of  the  equity  judges 
against  the  Bill  introduced  into  the  Legislature  on  the  recom- 
mendations contained  in  our  last  report,  with  a  view  to  our 
offering  such  answer  as  our  acquaintance  with  the  subject 
might  suggest^  we  beg  to  submit  the  following  observations 
in  reply. 

We  must  begin  by  premising  that  the  scope  and  effect  of  the 
alterations  proposed  m  the  jurisdiction  of  the  common  law 
oourts  has  been  greatiy  misconceived,  while  the  objectors  ap- 
pear to  have  lost  sight  of  the  extent  to  which  equitable  juris- 
diction has  already  been  conferred  on  these  oourts,  as  well  as 
of  the  great  improvements  wnich  have  been  introduoed  in 
modem  times  into  their  procedure. 

In  the  sweeping  criticisms  with  which  our  recommendations 
have  been  assailed  the  proposal  to  confer  further  equitable 
jurisdiction  on  the  courts  of  common  law  has  been  treated  as 
a  scheme  of  innovation  and  demolition,  now  first  propounded, 
and  the  incon^petency  of  the  common  law  judges  and  the  in- 
adequacy of  their  procedure  to  deal  with  equitable  rights  has 
been  taken  for  j^nted  and  unhesitatingly  asserted,  as  though 
equitable  jurisdiction  had  never  before  been  oonferred  upon  or 
exercised  by  the  legal  tribunals  of  the  country. 

We  shall  have  no  difficulty  in  showing  that,  with  a  single, 
and  that  a  very  unimportant,  exception,  in  no  instance  is  it 
proposed  to  enlarge  the  equitable  jurisdiction  of  the  common 
law  courts,  except  where  this  jurisdiction  already  to  some  ex- 
tent exists,  and  where  the  competency  of  these  courts  and  of 
tneir  procedure  to  administer  it  has  already  been  established 
by  practical  experience. 

It  may  not  be  inexpedient  to  pause  for  a  moment  to  take  a 
brief  survey  of  what  has  already  been  done  in  this  respect 

The  rigid  simplicity  of  the  ancient  common  law  and  its  strict 
Und  inflexible  procedure  having  proved  inadequate  to  meet  the 
exigencies  of  a  state  of  society  becoming  every  day  more  com- 
plicated and  refined,  and  the  Legislature  omitting  to  intervene 
to  bring  the  law  into  harmony  with  the  more  liberal  principles 
of  rstional  and  enlightened  justice,  courts  of  ecjuity  stepped  in 
to  supply  toe  place  of  legislation,  by  the  application  of  a  rude 
yet  not  wholly  ii^efficaciouB  remedy — ^partly  in  eking  out  the 
defectiveness  of  the  common  law  procedure,  parUy  in  mitigar 
ting  the  rigour  of  the  law  where'  an  adherence  to  its  letter 
would  have  worked  injustice— not,  indeed,  by  attempting 
4ireotiy  to  control  the  actioi^  of  U^e  legal  tribi^nals,  i^n  attpmpt 


which  would  at  once  have  been  resisted,  but  by  coercing  th^ 
suitors  by  means  of  personal  duress  to  forego  their  legal  rights, 
and  to  submit  to  have  justice  done  between  them  on  equitable 
principles. 

Experience,  however,  soon  made  men  sensible  that  the 
benefits  of  this  equitable  jurisdiction  were  greatiy  diminished 
by  the  drawbacks  of  double  tribunals  and  a  twofold  liti^tion, 
attended  by  a  vast  increase  of  expense.  Hence,  from  time  to 
time,  during  the  last  century  and  a  half^  according  as  particular 
inconveniences  successively  forced  themselves  on  the  attention 
of  the  Legislature,  portions  ofthe  jurisdiction  at  first  exercised 
only  by  the  courts  of  equity  have  been  transferred  by  statute 
to  the  courts  of  common  law. 

The  power  to  relieve  against  the  penalty  of  bonds  conditioned 
on  a  oefeasance,  to  relieve  up  to  the  time  of  trial  against 
actions  of  ejectment  on  forfeiture  for  non-payment  of  rent,  U> 
relieve  moitgagors  in  actions  on  mortgage  bonds  or  actions  of 
ejectment,  oft  payment  of  the  principal  and  interest,  and  the 
important  process  of  interpleader,  are  examples  of  this  transfer 
of  jurisdiction. 

To  these  instances  of  encroachment  on  the  domain  of  courts 
of  eouity  must  be  added  the. transfer,  in  our  own  time,  of  the 
whole  of  that  extensive  and  important  jurisdiction  which  was 
known  under  the  name  of  *'  auxiliary  equity."  The  powers 
included  under  this  head  being  wanting  in  the  original  pro- 
cedure of  the  common  law,  courts  of  equity,  as  has  already 
been  observed,  took  upon  themselves  to  make  good  the  de- 
ficiency. Better  this,  no  doubt,  than  that  such  powers  should 
nowhere  be  found  for  the  protection  of  right ;  yet  so  great  the 
evil  that  a  Court  in  which  a  suit  was  pending  should  not  have 
the  means  of  doing  justice  between  the  litigants ;  so  groat  the 
hardship  of  being  compelled  to  resort  to  a  second  Court  to  sup- 
ply the  defects  in  the  procedure  of  the  first ;  so  serious  the 
narnssment,  and,  above  all,  the  expense  of  the  double  proceed- 
ing that  the  romedy  was  often  more  grievous  than  the  absence 
of  redross ;  and  parties,  especially  of  the  poorer  sort,  moro 
particularly  where  the  matter  in  dispute  was  not  of  large 
amount,  proferred  to  submit  to  injustice  rather  than  have  ro« 
course  to  a  romedy  oftentimes  &r  worse  than  the  mischief  to 
be  cured.  When,  theroforo',  the  Common  Law  Qommissioners 
recommended  the  transfer  of  these  powers  to  the  courts  of  law, 
Parliament  at  ohce  saw  the  propriety  of  the  suggestion,  and 
gave  effect  to  it  by  legislative  enactment.  Yet  the  same  argu- 
ment might  have  been  urged  then  which  is  resorted  to  now. 
The  powen  which  it  was  proposed  to  confer  on^  the  oommon 
law  courts  were  powers  which  the  courts  of  equity  for  many 
generations  had  exclusively  exeroised,  according  to  principles 
and  rules  with  which,  so  far  as  their  practical  application  was 
concerned,  the  common  law  judges  could  not  be  exf>ected  to 
be  familiar.  Yet  these  powers  have  now  been  extensively  ex- 
eroised by  the  common  law  courts  to  the  infinite  advantage  of 
the  suitors.  The  j  udges  have  had  no  difficulty  in  familiarising 
themselves  with  the  principles  and  rules  established  by  the 
practice  of  eouity  in  this  department ;  and  the  machinery  of 
the  common  law  has  proved  itself  abundantly  adequate  to  the 
exigency  of  the  occasion. 

It  may  safely  be  asserted  that,  owing  to  the  incroased  facility 
and  diminished  cost  of  the  present  mode  of  proceeding,  for 
every  instance  in  which  the  resort  was  had  to  a  court  of  equity 
under  the  old  system,  hundreds  of  instances  now  occur  in  which 
the  corresponding  powen  of  the  common  law  courts  are  called 
into  action,  and  aro  found  fully  effective  for  the  purpose. 

The  innovation  introduced  by  the  Legislaturo  into  the  esta- 
blished jurisdiction  ofthe  different  branches  of  our  judicature 
did  not  however,  end  hero ;  and  assuredly  a  further  and  a  groat 
change  was  imperatively  called  for. 

The  existence  of  two  conflicting  systems  of  law,  reoogniiing 
inconsistent  and  incompatible  rights,  the  one  called  common 
law,  the  other  equity,  administerod  by  two  distinct  sets  of  tri- 
bunals, each  rofusing  to  give  effect  to  rights  which  would  be 
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enforced  by  the  other,  is  not  only  an  anomaly  in  iarisprudenoe 
but  baa  been  found  to  be  attended  with  practical  inconvenience 
and  mischief  of  the  most  serious  character.  That  a  plaintiff, 
who  has  brought  his  action  in  a  court  of  law,  the  only  court 
to  which  he  could  resort,  should  be  liable  to  have  his  action 
suspended,  or  the  fruits  of  the  judgment  he  may  have  obtained 
withhel4,  while  he  is  compelled  to  follow  his  opponent  to  a 
different  tribunal  on  an  allegation  of  equity ;  or,  still  worse, 
that  a  defendant,  sued  in  a  court  of  law,  and  having  a  valid 
defence  on  equitable  groyinds,  though  none  at  law,  should  be 
under  the  necessity,  instead  of  at  once  setting  up  such  equitable 
defence  as  an  answer  to  the  action,  to  resort  to  another  court, 
and  there  initiate  a  new  and  costly  proceeding,  at  an  expense 
in  many  instances  immeasurably  disproportioned  to  the  value 
of  the  matter  of  the  dispute,  was  a  judicial  grieyance  and  abuse 
which  neither  time  nor  authority  could  sanction,  and  which, 
as  soon  as  the  work  of  legal  reform  was  undertaken  in  a  large 
and  earnest  spirit,  neither  prejudice  nor  interest, could  defend 
so  far  as  to  resist  some  modification  of  the  evil. 

When,  therefore,  in  oar  second  report,  we  had  gone  the 
length  of  recommending  that  jurisdiction  should  be  given  to 
the  courts  of  law  to  entertain  considerations  of  equity  when 
arising  incidentally  in  an  action  at  law,  the  legislature  although 
it  did  not  see  fit  to  give  full  effect  to  oar  suggestions  in  respect 
of  equitabl«  jurisdiction,  yet  took  the  very  important  step  of 
enacting  that  equitable  defences  might  henceforth  be  pleaded 
in  an  action. 

Here,  a^in,  it  may  be  observed  that  almost  all  the  area- 
ments  which  are  now  urged  aeainst  the  extension  of  jurisdio- 
tion  at  present  proposed,  woald  have  been  equally  applicable 
io  the  change  then  introduced.  The  best  answer  to  them  is, 
we  think,  to  be  found  in  the  practical  experience  of  the  work- 
ing of  this  eaiiitable  jurisdiction,  which  has  been  exercised  by 
the  common  law  courts  for  now  six  years.  It  is  from  oar  ex- 
perience of  the  usefulness  of  this  jarisdiction,  so  far  as  it  ex- 
tends, from  oar  persuasion  that  its  only  defectnees  arises  from 
its  not  being  sufficiently  extensive,  as  well  as  from  our  convict- 
ion that,  if  the  jarisdiction  were  enlarged,  the  courts  of  com- 
mon law  possess  ample  machinery  for  working  it  oat,  that  we 
have  been  led  to  urge  the  expediency  of  extending  the  sphere 
of  equitable  defences  in  actions  at  law. 

It  will  be  convenient  to  divide  the  subject  of  the  equitable 
jarisdiction  proposed  to  be  conferred  by  the  Bill  into  two 
branches :  1.  where  the  jurisdiction  proposed  to  be  enlarged 
or  conferred  arises  on  an  action  pending ;  2.  where  it  is  to  be 
exercised  independently  of  an  action. 

BQVITABLB  DKFENGBS. 

In  the  first  branch  equitable  defences  occupy  the  most  pro- 
minent place.  Equitable  defences  being  now  admissible  in  an 
action,  a  class  of  cases  has  arisen  in  which,  although  the  de- 
fendants were  desirous  of  pleading  equitable  pleas,  a  practical 
difficulty  presented  itself  from  the  equity  being  conditional  on 
something  to  be  done  inftUuro,  or  on  a  contingency.  Such  a 
plea  a  court  of  law  could,  in  the  exercise  of  its  discretion,  allow 
to  be  pleaded  ;  inasmuch  as  the  plea  once  found  for  the  de- 
fendant would  be  a  bar  in  all  time  to  come  to  the  plaintiff's 
right,  while  the  Court  would  have  no  power  to  compel  the  per- 
formance of  the  condition  on  which  the  equity  arose.  Now, 
it  is  plain  that,  if  this  difficulty  can  be  removed,  the  same 
reason  exists  for  permitting  an  eqaitable  plea  of  this  natare 
to  be  made  available  in  an  action  as  exists  where  the  equity 
is  unconditional  and  complete. 

If  the  condition  had  been  performed,  we  have  the -sanction 
of  the  Legislature  for  saying  that  the  eqaitable  plea  should  be 
allowed.  If  the  performance  of  the  condition  can  be  ensured 
there  can  be  no  conceivable  reason  why  the  defendant,  who  is 
willing  to  perform  the  condition  in  order  to  obtain  the  benefit 
of  the  equity  which  would  so  result  to  him,  should  be  driven 
to  a  ooart  of  equity  to  establish  his  defence.  Of  course,  this 
is  said  on  the  assumption  that  a  court  of  common  law  would 
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be  able,  from  the  competency  of  its  judges  and  its  officers,  to 
ensure  the  due  and  effectual  performance  of  the  condition.  To 
doubt  of  this  would  be,  as  it  seems  to  us,  to  doubt  of  their 
competency  to  administer  the  law  at  all ;  and  we  cannot  bring 
ourselves  to  suppose  that  any  serious  resistance  can  be  offered 
to  the  proposed  amendment  on  this  ground.  It  seems  to  us 
to  follow  trom  what  has  been  said,  that  conditionid  equity  be 
made  available  as  a  defence  in  an  action  at  law,  just  as  uncon- 
ditional equity  already  is.  Whether  this  should  be  done  by 
an  application  for  relief  to  the  court  in  which  the  action  is 
pending  (as  proposed  by  the  Bill)  or  hj  allowing  such  an 
equitable  defence  to  be  pleaded,  and  giving  the  Court  power, 
if  the  plea  should  be  found  for  the  defendant,  to  enforce  the 
performance  of  the  condition,  on  the  application  of  the  plain- 
tiff, may  be  open  to  consideration. 

INTERPLEADER. 

The  next  instance  in  which  it  is  proposed  to  give  jurisdiction 
in  respect  of  equitable  matter  is  the  case  of  interpleader.  It 
is  of  everyday  occurrence  that,  money  or  goods  being  in  the 
hands  of  persons  not  claiming  beneficial  interest  therein,  or 
goods  being  seized  by  sheriff's  in  executing  the  process  of  the 
courts,  adverse  claims  are  set  up  whereby  persons  thus  circum- 
stanced are  placed  in  an  embarassing  position  and  are  exposed 
to  be  harassed  by  actions,  and  subjected  to  eventual  loss.  It 
is  plain  that  persons  so  circumstanced  ought,  in  justice,  to  be 
relieved,  on  actions  bein^  brought  against  them,  by  the  parties 
claiming  the  beneficial  interest  being  put  to  fight  out  their 
claims.    Formerly  this  relief  could  only  be  obtained  by  inter- 

f  leader  bill  in  equity,  a  proceeding,  which,  as  the  statute  of 
k  2  Will.  lY.  0. 58,  recites,  was  '*  attended  with  expense  and 
delay." 

By  this  statute  interpleader  jarisdiction  was  given  to  the 
courts  of  law.  But  this  jurisdiction  does  not  attach  where  the 
jus  tertU  set  up  is  foanded  on  eqaitable  right.  This  jurisdic- 
tion it  is  now  proposed  to  give."  It  cannot  be  contested  that 
an  innocent  party,  thus  placed  between  two  fires,  ought  equally 
to  be  relieved  in  the  case  of  equitable  as  of  legpal  claims.  The 
expense  and  delay  to  the  party  against  whom  the  adverse 
claim  is  set  ap  by  the  insiitution  of  fresh  proceedings  in  eqoi^ 
is,  of  course,  equally  great.  The  action  is  alrrady  in  the 
Coart  of  Common  ikw,  and  the  reasons  against  the  doable 
litigation  apply  as  strongly  as  this  as  in  other  instances.  The 
olgect  ought  obviously  to  be  to  place  the  oase  on  such  a  footing 
that  the  action  shall  become  one  betwen  the  parties  really 
interested.  Now,  if  the  action  were  between  the  real  parties, 
as,  for  instance,  between  an  execation  creditor  (on  a  seisare  of 
^ods  by  the  sheriff)  and  a  party  setting  up  an  adverse  claim, 
instead  of  between  the  claimant  and  the  sheriff,  an  e(}aitable 
right  of  the  claimant  would  be  available  to  him  against  the 
pUintiff  under  an  eqaitable  plea  without  recourse  to  a  ooart  of 
equity.  But  if,  in  an  ordinary  action  of  trover  between  A. 
and  B.,  any  equitable  rights  of  the  defendant  as  an  answer  to 
the  action  would  be  cognisable  by  the  Court,  it  seems  difficult 
to  understand  why,  when  it  is  sought  to  bring  A.  and  B.  into 
their  proper  position  as  litij;ants,  at  the  instance  of  a  party 
entitled  to  interpleader  relief,  the  equitable  nature  oi  B.^ 
interest,  which  would  be  cof^isable  by  the  Court  if  A.  and  B. 
were  once  before  it  as  plamtiff  and  defendant,  shonld  be  a 
reason  from  withholding  from  the  Court  the  power  of  granting 
sach  relief,  and  for  putting  the  parties  concerned  to  the  vexa- 
tion and  expense  ot  a  fresh  suit  before  another  tribunal.  In 
addition  to  which,  another  and  a  very  cogent  reason  for  exten- 
ding the  process  of  interpleader  to  such  cases  is  to  be  found  in 
the  fact  tnat  the  setting  up  of  adverse  claims  by  Uiird  parties 
generally  arises  on  the  seixnre  of  goods  by  sherim  in  execation 
on  process  from  the  common  law  courts.  To  these  officers 
courts  of  equity,  as  was  pointed  oat  in  oar  late  report,  have 
refused  relief  by  interpleader,  while  on  tiie  other  hand  they  are 
liable  to  hostile  proceedings  if  they  omit  to  to  take  possession 
of  property  according  to  the  exigency  of  the  writ  of  execution. 
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FORFEITURE. 

Next,  as  to  the  proposal  to  extend  the  jurisdiction  first  con- 
ferred on  the  common  law  courts  hj  the  Act  4  Geo.  2,  o.  28,  in 
an  action  of  ejectment  brought  on  a  forfeiture  for  non-payment 
of  rent.  Bj  that  statute  the  equitable  power,  previously  exer- 
cised bj  courts  of  equity  alone,  of  relieying  the  tenant  on  pay- 
ment of  the  rent  due,  was  given  to  the  court  in  which  the 
action  is  brought  up  to  the  time  of  trial.  Relief  may  bo 
obtained  in  equity  fur  a  further  period  of  six  months  after 
execution  ;  but  to  obtain  the  latter  relief  fresh  proceeding  in 
equity  mnst  be  taken.  The  simpler  course  would  surely  be  to 
allow  the  Court  in  which  the  action  has  been  brought  to  afford 
relief  to  the  same  extent  as  a  court  of  equity  can  afford  it. 
The  record  is  in  the  former  court ;  the  facts  are  before  it ;  the 
application  may  be  by  motion  on  affidavit :  the  expense  of  a 
second  suit  in  a  different  court,  with  a  fresh  statement  of  facts 
and  perhaps  fresh  proofs  will  be  avoided.  Nor  can  any  pos- 
sible ground  be  suggested,  as  far  as  we  are  aware,  why  the 
Court  which  is  thought  competent  by  the  Legislature  to  give 
relief  up  to  the  time  of  trial  should  not  be  eqodly  so  afler  trial. 

In  like  manner  we  cannot  but  think  that  the  power  conferred 
on  a  court  of  equity  by  the  22  &  23  Vic.  c.  35,  s.  4,  to  relieve 
against  a  forfeiture  on  a  covenant  to  insure,  where  no  loss  has 
oeourred,  and  the  breach  has  been  committed  by  accident  or 
mistake,  or  otherwise  without  gross  fraud  or  negligence — and 
a  policy  is,  in  fact,  in  existence,  such  as  the  covenant  requires 
— might  advantageously  be  extended  to  courts  of  common  law, 
at  all  events  when  an  action  has  been  brought  on  the  forfeiture. 
It  must,  we  apprehend,  be  at  once  conceded  that  the  questions 
involved  are  peculiarly  within  the  province  of  the  common  law 
court;  and  there  seems  to  be  no  conceivable  reason  why  a 
second  suit  should  be  necessary  to  afford  the  defendant  pro- 
tection. 

OBOSSION  TO  PLEAD  BQUITT. 

We  pass  on  to  the  important  question,  whether  a  party  to  an 
action  who  has  once  had  the  opportunity  of  pleading  equitable 
matter,  and  who  has  not  availed  himself  of  it,  shall  be  con- 
eluded  by  the  omission — ^aa  he  would  have  done  by  the  omission 
to  plead  matter  aTailable  at  law  if  his  case  had  rested  on  legal 
grounds — so  as  to  preclude  him  from  afterwards  resorting  to  a 
court  of  equity  to  defeat  the  action. 

The  affirmative  of  this  proposition  appears  to  us  to  follow  of 
secessitv  the  moment  equitable  matter  is  permitted  to  be  in- 
troduced at  all  into  the  action  of  law.  The  argument  that  a 
plaintiff  who  has  necessarily  oommenced  bis  suit  in  a  court  of 
law  ought  not,  at  the  option  of  the  other  party,  to  be  dragged 
before  some  other  tribunal  applies  equally  at  whatsoever  stage 
of  the  suit  this  anomaly  arises.  Indeed,  the  later  the  stage  of 
the  proceedings  the  greater  and  more  grievous  the  hardship ; 
inasmuch  as,  if  the  equitable  right  should  eventually  prevail 
over  the  legal,  all  the  expense  of  the  action  which  may  perhaps 
have  involved  a  trial  at  Nisi  Prius,  and  may  have  proceeded 
even  to  judgment  and  execution,  will  have  been  entirely  thrown 
away.  Added  to  which,  it  seems  repugnant  to  justice  that  a 
party  shall  be  thus  permitted  to  fight  out  his  cause  with  his 
adversary  on  one  stage,  and  having  there  taken  his  chance  of 
success,  shall  be  at  liberty,  when  defeated,  to  renew  the  conflict 
on  a  different  ground,  which,  if  rightly  taken  at  first,  would 
have  prevented  the  prolongation  of  the  original  contest ;  while 
if  the  equitable  ground  be  wrongly  taken  at  such  later  stage, 
the  effect  is  necessarily  to  delay  the  party  who  has  succeeded  in 
the  contest  at  law  from  reaping  the  l>enefit  of  the  decision  in 
his  favour. 

It  is  unnecessary  to  dwell  on  the  various  grounds  on  which 
the  salutary  rule  is  based,  that  in  judicial  proceedings  litigant 
parties  must  pat  forward  their  respective  cases,  whether  of 
attack  or  defence  at  the  proper  stages  of  the  suit,  or  be  con- 
oladed  by  their  omissions ;  as  well  as  that  judgment  once 

Srononnoed  in  the  last  instance  shall  be  final  and  conclusive, 
'hey  may  be  summed  up  in  a  word  j  withoat  this  rule  litigation 


would  be  interminable,  nor  could  rights  ever  be  definitely 
ascertained  or  securely  established.  It  is  obvious  that  this 
principle  applies  equally  to  the  case  of  equitable  as  of  lejs;al 
defences  ;  and  it  seems  to  us  to  follow  that,  if  matter  or  equity 
is  allowed  to  be  pleaded  in  actions  at  law,  and  a  court  of  corn- 
mon  law  is  to  have  jurisdiction  in  respect  of  such  matter  at  all, 
it  should  be  obligatory  on  the  party  relying  on  equitable 
grounds  to  put  them  forward  at  the  fitting  time,  jbst  as  it 
would  be  to  bring  forward  matter  of  law ;  and  that  a  party 
omitting  to  take  his  stand  on  equitable  grounds  which  it  was 
competent  to  him  to  bring  forward  in  the  action  ought  not  to 
be  allowed  afterwards  to  harass  his  opponent  by  a  renewal  of 
the  litigation  by  proceedings  in  a  court  of  equity. 

NEW  TRIAL. 

It  it  obvious  that  much  of  the  foregoing  reasoning  applies  to 
the  bill  in  equity  for  a  new  trial,  b^  which,  after  trial  and 
judgment  in  a  court  of  law,  on  the  discovery  of  new  matter, 
though  amounting  only  to  a  defence  of  law,  relief  may  be 
applied  for  in  a  court  of  equity  after  the  expiration  of  the  time 
within  which  a  new  trial  could  be  applied  for  in  the  court  in 
which  the  action  has  been  brought.  It  seems  to  us  plain  that 
this  is  an  inconsistency  which  ought  to  be  removed.  If  the 
time  limited  in  the  court  in  which  the  action  has  been  brought 
and  the  trial  had,  is  too  short,  that  time  should  be  extended. 
But  it  seems  a  startling  anomally  that  when  the  Court  in  which 
the  action  has  been  properly  brought  has  pronounced  its  final 
judgment,  a  second  court,  not  having  any  appellate  jurisdic- 
tion over  the  first,  may  take  the  cause  in  band,  try  the  whole 
matter  over  again,  deprive  the  victorious  suitor  of  the  judgment 
he  has  obtained,  and  decide  in  favour  of  the  opposite  party. 

The  only  rejection  to  our  recommendation  is  this  respect,  so 
far  as  we  are  aware,  has  been  the  denial  of  the  existence  of 
such  a  process.  This,  however,  is  a  mistake.  The  proceeding 
has,  as  was  stated  in  our  third  report,  fallen  into  disase,  but 
there  is  nothing  to  prevent  its  being  revived.  The  weapon 
may  have  been  laid  aside  and  may  have  grown  rusty,  but  there 
is  nothing  to  prevent  its  being  again  brought  forth  and  made 
an  instrument  of  mischiei^  The  foreiisic  combatant  will  not 
have  to  search  far  or  deep  to  find  it*  In  two  text  books  of  the 
profession,  namely,  "  Mitfordon  eouity  pleading"  (p.  131)  and 
**  Story  on  Equity''  (sees.  887,  888),  the  bill  of  new  trial  19 
treated  of  as  an  existing  part  of  equity  procedure,  and  its  terms 
and  conditions  prescribed  with  considerable  detail.  The  jur- 
isdiction is  treated  as  an  existing  one,  nor  is  it  suggested  that» 
if  again  invoked,  it  must  not  be  exercised.  On  reference  to 
these  authorities  it  will  be  seen  that  where  a  bill  of  review  in 
respect  of  a  suit  in  equity  may  be  brought,  the  bill  of  new 
trial  upon  judgment  in  an  action  at  law  may  be  resorted  to. 
Acting  upon  such  authorities  we  deem  it  our  duty  to  direct 
attention  to  this  conflict  of  jurisdiction,  and  to  suggest  the 
expediency  of  cutting  off  the  possibility  of  its  practical  recur- 
rence. 

{To  be  contmti€d») 


THE  FUSION  OF  LAW  AND  EQUITY, 

{From  the  Solicitor'e  Journal,) 

We  print  elsewhere  an  able  and  ingenious  defence  of  the 
Law  and  Equity  Bill,  which  was  read  by  Mr.  Walker  Marshall^ 
at  the  last  meeting  of  the  Juridical  Society.  Altbongh  our 
opinion  of  the  Chancellor's  abortive  measure  is  not  in  the  least 
shaken  by  the  clever  argument  contained  in  this  paper,  we 
are  glad  upon  this,  as  upon  all  other  subjects,  to  make  the  Soli- 
eUoTs  Journal  the  medium  for  the  freest  possible  discussion  of 
every  topic  of  professional  interest  Mr.  Marshall  has  adop* 
ted  the  well  known  device  of  advocacy  which  consists  in  ac- 
cumulating arguments  in  support  of  a  part  of  his  case,  whicb 
no  one  disputes,  and  quietly  passing  over  the  real  difficulty, 
without  anything  more  than  a  bare  assertion  in  its  soprort. 
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^ine-tentba  of  the  paper  is  devoted  to  proving  that  the  whole 
Iftw  of  England,  which,  as  he  rij^htly  says,  comprises  what  is 
technically  called  equity,  as  well  as  what  is  technically  called 
law,  might  have  been  just  as  well  administered  by  one  court 
as  by  two.  Apart  from  the  difficulties  which  arise  from  the 
circumstance  that  equity  has  in  point  of  fact  grown  up  in  a 
different  region  from  law,  has  been  infused  with  a  different 
spirit,  and  administered  by  means  of  a  totally  different  proce- 
dure, no  one  in  his  senses  can  contend  that  the  fusion  of  law 
and  equity  is  not  a  desirable  thing.  We  are  prepared  to  go  a 
step  further  and  say,  that  it  is  not  only  desirable,  but  if  at- 
tempted in  the  right  way,  without  precipitation,  quite  practi- 
cable to  effect  this  great  reform,  even  at  this  day.  Our  charge 
against  Lord  Campbell's  Bill  was,  not  that  it  tended  to  fuse 
the  two  branches  of  English  law  into  one,  but  that  on  the  con- 
trary, it  was  certain  to  destroy  the  larger  and  more  compre- 
hensive system,  in  the  attempt  to  transfer  it  suddenly  from 
courts  where  it  has  grown  up  towards  perfection,  and  has  de- 
veloped a  suitable  practice,  to  other  courts,  by  which  it  has 
always  been  regarded  with  more  or  less  of  narrow  jealousy, 
and  whose  technical  forms  are  utterly  incapable  of  giving  free 
play  to  equitable  principles.  If  the  Bill  had  not  been  virtually 
rejected  already,  it  might  have  succeeded  in  destroying  the 
jurisdiction  of  the  courts  where  equity  is  really  administered  ; 
but  it  could  not  have  infused  the  spirit  of  equity  in  a  moment 
into  the  rigid  system  of  the  common  law,  or  have  made  room 
for  equity  jurisprudence  in  a  procedure  which  would  soon 
have  cramped  it  to  death. 

Starting  from  the  ground  which  is  common  to  Mr.  Marshall 
and  ourselves,  that  the  fusion  of  law  and  equity  is  one  of  the 
grandest  objects  which  a  law  reformer  could  propose  to  him- 
self, let  ns  consider  in  what  way  the  desired  result  can  be 
most  safely  brought  about.  The  real  state  of  things  is  this. 
The  law  or  England  is  made  up  of  those  principles  which  the 
common  law  courts  enforce  without  coming  into  collision  with 
the  Court  of  Chancery,  and  of  the  doctrines  which  equity  has 
8<fded  thereto.  There  is  a  class  of  subjects  on  which  the  legal 
tribunals  would  decide  one  way  and  the  equitable  oonrts  an- 
other ;  but  those  instances  fall  under  the  second  head,  because 
in  such  cases  of  so  called  collision  the  law  of  England  really 
is  that  which  the  courts  of  equity  declare.  For  instance  a 
court  of  law  would  say  that  a  trustee  of  land  is  entitled  to  eject 
his  cestui  que  trust,  and  that  after  the  day  of  default  is  passed, 
a  mortgagor  has  no  interest  in  the  mortgaged  property.  But 
the  strictest  of  common  lawyers  would  scarcely  assert— cer- 
tainly Mr.  Marshall  would  not,  if  we  understood  him  rightly — 
that  it  is  any  part  of  the  law  of  England  that  a  trustee  may 
defraud  his  cestui  que  trust,  or  a  mortgagee  resist  the  right  of 
his  mortgagor  to  redeem.  There  is  this  further  to  be  observed, 
that  technical  equity,  by  virtue  of  its  maxim,  asquHas  sequUur 
Uffcm^  acknowledges  the  whole  law  of  England,  though  it 
does  not  actively  enforce  so  much  of  it  as  is  adequately  ad- 
ministered in  other  courts.  Technical  law,  on  the  other  hand, 
refuses  to  reeosnise  more  than  a  part  of  the  jurisprudence  of 
the  country.  If  it  were  determined  to  fuse  the  two  systems 
into  one,  there  are  but  three  ways  in  which  it  could  be  done. 
Ton  might  annihilate  the  Court  of  Chancery  and  direct  the 
courts  of  law  for  the  future  to  administer  equity;  or  you 
might  abolish  the  courts  of  law  and  require  the  Court  of  Chan- 
cery to  enforce  legal  as  well  as  equitable  rights ;  lastly,  you 
might  give  to  each  court  a  concurrent  jurisdiction  over  law 
and  equity,  and  before  taking  any  further  step,  allow  them 
time  to  accommodate  their  practice  to  their  new  duties  until  it 
was  seen  on  which  foundation  a  single  court  of  universal  juris- 
diction could  best  be  built  up. 

Of  these  three  methods  of  bringing  about  the  desired  reform, 
the  first  two  appear  to  us  to  be  excluded  by  very  obvious  con- 
siderations. It  is  impossible,  or  at  any  rate — and  that  is 
CDongh  for  onr  argument — it  is  not  proved  to  be  possible,  to 
iransfer  the  traditions  and  spirit  of  either  deparpment  of  law 
into  the  ooorts  which  haye  been  hitherto  aimoat  excloBively 


occupied  with  the  other.  In  so  serious  a  matter  as  this  it 
would  be  the  height  of  rashness  to  impair  the  machinery  either 
of  legal  or  equitable  courts,  until  experience  had  shown  that 
the  tribunal  to  which  the  jurisdiction  was  proposed  to  be  trans 
ferred  was  thoroughly  imbued  with  the  principles  which  it 
would  have  to  apply.  There  is  another  condition  almost  more 
essential,  and  that  is,  that  the  forms  and  procedure  of  the 
favoured  court  should  be  put  into  a  shape  which  would  not 
impede  the  efficient  performance  of  its  new  duties.  A  priori^ 
one  would  imagine  tnat  courts  of  equity,  which  in  their  daily 
business  take  account  of  legal  rights  as  the  foundation  on 
which  equity  is  built,  would  be  more  capable  of  administering 
the  whole  law  of  England,  than  the  tribunals  which,  untu 
lately,  utterlv  ignored  the  principles  of  equity,  and  even  now 
exercise,  under  recent  statutes,  a  limited  and  not  very  success- 
ful jurisdiction  of  this  kind.  This,  so  far  as  it  goes,  would 
tend  to  show  that  it  would  be  less  hasardous  to  transfer  legal 
jurisdiction  to  the  Court  of  Chancery,  than  to  hand  over  the 
functions  of  equity  judges  to  the  Courts  of  Westminister.  But 
we  are  not  advocates  of  either  of  these  plans,  which  seem  to 
us  to  be  full  of  danger.  The  diverse  nature  of  legal  and  equi- 
table procedure  appears  quite  conclusive  upon  this  head. 
Equity  once  had,  and  still  retains  in  theory,  a  system  of  plead- 
ing as  artificial  as  that  which  culminated  under  the  influence 
of  Lord  Wensleydale.  But,  side  by  side  with  this  scheme  of 
eliciting  issues  by  alternate  allegations,  the  Court  of  Chancery 
introduced  the  method  of  pleading  at  latge,  combined  with  the 
obligation  of  answering  on  oath  ;  and  so  superior  has  this  pro- 
cess been  found  for  the  investigation  of  equitable  matters,  that 
where  some  simple  defence,  Tike  the  Statute  of  Limitations, 
forms  the  essence  of  the  contest,  a  plea  is  scarcely  ever  resor- 
ted to ;  and  the  looser  but  more  convenient  system  of  bill  and 
answer  is  almost  universally  adopted.  If  the  immediate  ques- 
tion were  the  converse  of  I^ord  Campbell's  project — ^viz.,  the 
the  transfer  of  law  to  courts  of  equity — it  might  be  a  fair  sub- 
ject of  discussion  whether  pleading  at  large,  as  practised  ia 
Chancery,  would  not  work  better  even  in  the  settlement  of 
legal  disputes  than  the  ingenious  but  over  subtle  device  of 
special  pleading.  The  difficulty  commonly  suggested  is,  that 
without  strict  logical  pleading  it  would  be  impossible  to  pick 
out  the  issues  for  a  jury  to  try.  But  in  point  of  fact,  we  know 
that  the  result  of  the  pleadings  is  almost  always  to  present  a 
large  number  of  false  issues — the  mere  creation  of  the  plead- 
er— besides  the  one  or  two  material  issues  on  whi  ih  the  con- 
test really  turns.  These  same  issues,  moreover,  are  as  often 
as  not  a  coumpound  of  fact  and  law  and  cannot  but  be  so  by 
reason  of  the  rule  that  facts  are  to  be  pleaded  according  to  iheit 
legal  effect.  The  practical  result,  therefore,  that  the  jury 
learn  the  question  which  they  are  to  try,  not  from  the  opening 
of  the  pleadings  by  the  junior  counsel,  which  they  never  under- 
stand, but  from  the  statement  at  large  of  the  leading  counsel, 
and  the  summing  up  of  the  judge,  who  really  performs  the 
function  which  in  theory  belongs  to  the  pleadings,  of  separa- 
ting matters  of  fact  from  matters  of  law,  and  defining  the  pre- 
cise points  which  the  jury  have  to  decide.  It  is  by  no  means 
clear  that  a  judge  could  do  this  quite  as  well  with  a  bill  and 
answer  before  him,  as  he  can  do  it  now  with  the  aid  or  the 
embarrassment,  as  the  case  may  be,  of  a  set  of  complicated 
pleas,  replications,  rebutters,  and  the  rest.  But  we  are  not 
concerned  to  prove  that  pleading  at  large  might  in  all  cases 
be  substituted  with  advantage  for  the  common  law  system.  It 
is  enough  to  say  that  strict  pleading  cannot,  by  possibility, 
adapt  itself  to  equitable  suits.  The  difficulties  as  to  parties 
alone,  would  be  quite  insurmountable.  Even  at  an  earlier 
stage  the  procedure  would  break  down.  The  theory  of  the 
connmon  law  was  to  label  and  ticket  all  the  possible  wrongs 
which  a  man  could  suffer,  and  furnish  an  appropriate  writ  for 
each.  Narrow  decisions,  in  early  times,  made  this  scheme 
worse  in  practice  than  even  in  theory  ;  hut  even  if  all  judges 
had  been  as  liberal  as  Lord  Mansfield,  they  would  have  failed 
to  build  up  an  ezhaastive  jurispradence  on  saoh  a  foondatioii. 


176 


LAW    JOURNAL 


[Auotjsr 


There  are  rights  and  wrongs  which  cannot  be  oatalogaed  in 
this  way  beforehand ;  and  no  coart  which  does  not  allow  a 
pliuntiff  to  state  his  own  case  in  his  own  way,  untrapimelled 
by  technical  rules,  can  never  effectually  exercise  an  equitable 
jurisdiction.  These  considerations  seem  quite  to  exclude  from 
the  oatagory  of  rational  reforms  attempts  to  transfer  equity  to 
courts  of  law  without  a  radical  change  in  their  practice  and 
procedure.  At  the  same  time  the  difficulty  of  engrafting  trial 
oy  jury  upon  the  forms  of  chancery  pleading,  which  has  not 
yet,  at  any  rate,  been  surmounted,  is  an  equally  cogent  reason 
for  not  taking  away  the  jurisdiction  of  the  common  law  courts, 
and  handing  it  over  to  toe  Court  of  Chancery. 

The  only  remaining  method  of  bringing  about  the  fusion 
which  Mr.  Marshall  advocates,  is  to  enlarge  the  concurrent 
jarisdiction  of  both  oourts.  The  great  advantage  of  this  plan 
would  be,  that  common  law  courts  would  get  no  ec^uitable 
suits  until  they  had  moulded  Uieir  practice  and  their  prin- 
ciples into  a  shfipe  which  would  enable  them  to  deal  with  such 
matters  as  successfully  as  the  Court  of  Chancery  now  does. 
So,  on  the  other  hand,  no  purely  legal  questions  would  pene- 
trate into  Chancery  until  equity  judges  and  equity  procedure 
had  proved  themselyes  capable  of  administering  relief  as  well 
as  courts  of  law.  If  courts  of  law  were  empowered  in  all  cases 
to  grant  injunctions,  and  courts  of  equity  to  enforce  pajrment 
of  tradesmen's  bills,  a  man  who  wished  to  restrain  equitable 
waste  would  probably  prefer  an  equitable  court,  and  a  butcher 
who  was  anxious  to  get  a  settlement  of  his  account,  would  be 
likely  to  select  a  legal  tribunaL  All  would  go  on  as  before 
until  it  be<Mune  manifestly  for  the  benefit  of  suitors  to  carry 
any  particular  class  of  litigation  to  a  different  forum.  It  is 
possible  thiit  both  legal  and  e<][uitable  courts,  on  being  endowed 
with  a  universal  donourrent  jurisdiction,  would  moNJlfy  their 
procedure  so  as  to  make  it  as  widely  applicable  as  might  be. 
If  tiiey  did  so,  the  ultimate  result  would  be  the  growth  of  a 
form  of  procedure  fitted  to  deal  with  questions  of  every  kind, 
and  therefore  suited  to  a  single  court  of  universal  jurisdiction. 
But  such  a  practice  cannot  oe  called  into  existence  by  guess 
work ;  still  less  can  it  be  assumed  that  the  existing  methods 
of  the  common  law  supply  all  that  is  to  be  desired  m  this  res- 
pect. Of  course,  it  may  be  said,  that  if  you  were  merely  to 
give  a  concurrent  jurisdiction  on  all  matters  to  both  courts, 
each  might,  perhaps,  go  on  in  its  old  ways,  and  the  desired 
fusion  would  never  be  attained.  But  even  in  this  event  no 
harm  would  be  done,  which  is  more  than  could  be  said  of  a 
project  to  force  an  imperfect  and  distorted  growth  of  equity  in 
courts  of  liiw  by  the  summary  process  of  destroying  the  exis- 
ting jurisdiction,  and  driving  suitors,  whether  willing  or  un- 
willing, into  a  court  where  they  would  not  otherwise  have 
sought  redress.  The  roan  who  has  an  equitable  title  to  relief 
ought  not  to  be  deprived  of  his  resort  to  a  court  of  equity,  any 
more  than  a  contest  of  a  purely  legal  character  ou^ht  to  be 
forcibly  transferred  to  the  Court  of  Chancery.  But  it  is  such 
a  transfer  as  this  that  Lord  Campbell  proposes  to  effect.  He 
would  give  to  a  court  of  law  the  right  to  issue  an  injunction 
to  prevent  a  court  of  equity  from  entertaining  an  equitable 
question. 

There  is  no  sort  of  analogy  between  such  injunctions  and 
those  which  are  now  ^nted  to  restrain  legal  proceedings.  In 
effect,  a  court  of  equity  in  staying  an  action  requires  the  de- 
fendant at  law  to  admit  the  legal  right.  So  far  frona  hinder- 
dering  the  legal  remedy  of  the  plaintiff  at  law,  or  taking  upon 
itself  to  adjudicate  upon  it,  the  basis  of  its  interference  is  the 
concession  of  all  the  legal  rights  which  are  claimed  at  law. 
But  a  court  of  law  in  staying  an  equitable  suit  under  Lord 
CampbelFs  BiU,  instead  of  mc&ing  it  a  sine  qud  non  that  the 
defendant  in  equity  should  concede  the  equitable  c^uestion, 
would  say,  "  True  it  is  that  you,  the  plaintiff  in  ec^uity,  may 
have  right  on  your  side ;  but  we  insist  on  your  giving  up  the 
proceedings  by  which  you  have  sought  to  enforce  the  right, 
m  order  that  the  questisn  of  equity  may  be  decided  in  a  legal 
court.''   If  the  court  of  law  should  ultimately  prove  the  better 


tribunal  for  affording  equitable  relief,  no  harm  would  be  done. 
But  the  only  way  to  test  this  is  to  open  the  doors  of  both  oourts 
as  wide  as  possible,  and  allow  persons  who  seek  equitable 
relief  to  go  where  redress  can  be  most  conveniently  and  effec- 
tually obtained.  '  Mr.  Marshall  tacitly  assumes  that  the 
administration  of  equity  in  courts  of  law  would  be  as  good  as 
or  better  than  it  is  at  present ;  and  his  argument  goes  the  full 
length  of  advocating  tne  abolition  of  all  the  judicial  functions 
of  the  Court  of  Chancery.  An  opponent  who  chose  to  assume 
that  legal  rights  could  be  as  effectually  enforced  in  Chancery 
as  at  law,  might  argue  in  the  same  spirit  that  it  was  desirable 
to  have  but  one  tribunal,  and  that  the  cognisance  of  all  lejgal 
questions  ought  therefore  to  be  transferred  to  courts  of  e<juity, 
with  power  to  restrain  the  courts  of  law  from  entertaining 
them.  We  are  satisfied  that  neither  of  these  assumptions 
would  be  justified  by  the  event,  and  that  a  ^[radual  modification 
of  legal  or  equitable  procedure  under  the  mfiuence  of  enlarged 
concurrent  powers,  can  only  supply  the  material  out  of  which 
a  single  court  of  universal  jurisdiction  can  be  constructed, 
without  emdangering  the  vital  principles  either  of  law  or 
equity,  and  possibly  of  both. 

ENGLISH   CA8E8, 

COURT  OF  EXCHEQUER. 


Mackat  v.  Fou>. 

btfore  thtm,  prMUged, 

An  ActloD  Ibr  dflfematioB  win  not  lie  agabut  an  %Marnxj  ftx  wordt  apoken  by  him 
■■  an  adrocate  in  a  matter  befiire  maglatcataa  whan  tha.Iangnac*  naed  is  itrietly 
relerant  to  tha  qoeation  baibra  thorn. 

AoUon  for  slanderous  words.  The  declaration  alleged  special 
damage.  Plea,  the  general  issue.  The  plaintiff  had  been  employed 
by  a  Vtt,  Jones  to  sell  at  the  Albion  vaults,  wines,  &o.,  upon  com- 
mission for  Jones,  aocording  to  certain  terms  specified  in  a  written 
agreement ;  Jones  to  aUow  Maokay  the  use  of  the  vaults  and  fll* 
tnres,  &o.,  and  to  supply  him  with  good  maketable  goods,  Mackay 
to  be  allowed  as  commission  aU  he  could  make  after  paying  for 
the  goods  supplied,  and  42.  weekly  for  the  privilege  of  selling  there, 
&c.,  the  same  to  so  continue  until  one  should  give  to  the  other 
twelve  calendar  months'  notice  in  writing  of  his  wish  to  determine  the 
agreement  Jones  subsequently  made  an  assignment  of  his  pro- 
perty for  the  benefit  of  his  creditors,  and  the  assignees  sold  the 
premises  to  one  Eaton,  who  sent  two  men  to  take  possession.  The 
plaintiff  resisted  and  they  then  proceeded  to  eject  him  by  force. 
He  then  summoned  them  before  the  magistrates  at  Chester  for  an 
assault.  The  defendant,  an  attorney,  appeared  there  for  the  de- 
fendants, and  in  the  course  of  his  observations  to  thejostioesupon 
the  matter,  said :  '*  I  am  going  to  take  an  objection  in  this  case. 
This  is  a  case  in  which  I  apprehend  the  bench  has  no  jurisdiction. 
Mr.  Maokay  claims  certain  rights  and  privileges  under  this  agree- 
ment produced,  but  I  think  we  have  sufficient  reason  to  terminate 
the  connection  therein  referred  to  between  Jones  and  Maokay. 
Mr.  Jones  has  been  plundered  by  this  man  to  a  frightful  extent.*' 
The  magistrates  ultimately  dismissed  the  complaint  This  action 
was  brought  for  slander  against  the  defendant  in  consequence  of 
his  using  those  words.  The  cause  was  tried  at  Chester  before  R. 
Gumey,  Esq.  A  witness  deposed  that  he  was  present  before  the 
justices,  and  heard  the  defendant  use  the  expressions  referred  to, 
and  in  consequence  refused  to  take  the  plaintiff  into  his  service. 
Defendant  objected  that  the  words  he  used  on  that  occasion  were 
privileged,  and  the  judge  reserved  leave  for  the  defendant  to  move 
to  enter  a  verdict  for  him  or  a  nonsuit,  but  summed  np  the  facts 
to  the  jury,  who  found  a  verdict  for  the  plaintiff  for  20/.  A  rule 
niii  having  been  obtained  pursuant  to  leave  reserved,  or  that  the 
verdict  was  against  the  evidence,  or  for  misdirection. 

WtUby  and  Mclntyre  showed  cause.— It  will  not  be  disputed  that 
words,  idthough  defamatory  and  slanderous,  spoken  by  an  advocate 
in  a  court  of  justice,  are  privileged  if  they  are  strictiy  relevant  to 
the  matter  before  the  tribunal ;  that  appears  to  be  the  law  now 
clearly  understood :  (see  1  Stark,  on  libel,  288  ;  ffodffaon  v.  Seat' 
UU,  1  B.  &  Aid.  282,  and  note;  ReoU  v.  Smith,  18  0.  B.  126. 
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Bat  the  qnestion  here  is,  whether  the  words  spoken  hj  the  defend- 
ant were  then  relevant  to  the  matter  about  to  be  inquired  into  be- 
fore the  justices — whether  Mackay  had  or  had  not  plundered 
Jones  to  a  frightful  or  any  less  alarming  extent,  was  not  then  a 
subject  of  inyestigalion  or  inquiry  before  the  justices,  but  whether 
the  then  defendants  summoned  for  the  assault  had  put  the  plaintiff 
out  of  possesion  under  a  bond  fide  claim  of  right — a  fact  which,  if 
established,  would  have  been  sufficient  to  terminate  the  magis- 
trate's jurisdiction.  Jlenderion  t.  Broomhead,  4  H.  &  N.  669,  is 
not  applicable  to  this  case. 

Oifford  and  Mutton,  contra,  in  support  of  the  rule,  not  called 
upon. 

PoLLOOK,  C.B. — This  is  an  action  against  the  defendant,  who  is 
an  attorney,  for  words  spoken  by  him  in  a  court  of  justice,  where 
he  was  attending  as  an  advocate  for  one  of  the  parties.     It  seems 
that  the  plaintiff  in  this  case  entered  into  an  agreement  with  one 
Jones  to  act  as  his  servant  in  the  sale  of  wines,  &c.     The  agree- 
ment provided  that  the  contract  might  be  put  an  end  to  by  either 
party  giving  the  other  twelve  months  notice  in  writing  of  that  in- 
tention.    There'  is  no  doubt,  In  point  of  law,  I  think,  that  such 
an  agreement  could  be  put  an  end  to  by  Jones  at  any  moment,  if 
it  turned  out  that  tiie  plaintiff  had  not  behaved  honestly  towards 
him  in  the  conduct  of  the  business  with  which  he  was  intrusted. 
A  person  would  not  be  bound  to  give  twelve  months'  notice  to  his 
servant  and  submit  to  be  robbed  by  him  during  a  whole  year,  under 
circumstances  like  these.    On  the  contrary  he  may  have  a  right 
to  turn  the  offending  party  out  at  once.    Jones  assigned  effects  for 
the  benefit  of  his  creditors.    His  assignees  sold  the  business  to  a 
person  named  Eaton,  and  the  plaintiff,  on  being  required  to  go 
out,  refused ;  Eaton's  men  then  turned  him  out     The  question 
before  the  magistrates  was,  had  they  a  right  to  do  so  T  and  that 
very  much  depended  on  whether  the  charge  of  dishonesty,  which 
his  employer  made  against  him,  was  proved.     The  defendants  on 
that  occasion  treated  the  contract  as  at  an  end  on  account  of  the 
plaintiff's  alleged  dishonesty,  and  so  instructed  their  advocate,  and 
he  was  not  responsible  for  that    The  plaintiff  declining  to  go  out, 
the  men  employed  by  the  assignees  proceeded  forcibly  to  turn  him 
out ;  it  does  not  appear  that  they  used  any  excessive  force  for  that 
purpose ;  the  complaint  before  the  magistrates  was  for  the  assault 
in  being  turned  out  of  the  premises.     The  parties  charged  with  the 
assault  employed  the  defendant  to  conduct  the  case  before  the 
justiees,  who  on  that  occasion  said  he  had  an  oljection  to  take  to 
their  jurisdiction.    Properly  speaking,  perhaps,  it  was  not  an  ob- 
jeotion  to  the  justices  hearing  the  case,  but  an  objection  to  their 
coming  to  a  conclusion  against  his  clients.     The  magistrates  were 
bound  to  hear  the  charge,  and  if  it  turned  out  that  the  act  com- 
plained of  was  done  in  the  exercise  of  a  right,  and  the  defendants 
did  not  exercise  too  much  violence  in  its  assertion,  they  ought  not 
to  have  said,  <<  We  have  no  jurisdiction ;"  but  that,  «*  having  as- 
certained what  the  question  is,  we  see  what  was  done  by  the  de- 
fendants was  done  in  the  exercise  of  a  supposed  right ;  and  no 
more  having  been  done  by  them  than  the  exercise  of  such  a  right 
called  for,  we  dismiss  the  complaint."    In  the  course  of  that  pro- 
ceeding, in  order  to  show  that  the  plaintiff  was  properly  dismissed, 
the  present  defendant  said  that  the  plfintiff  plundered  his  employer. 
The  question  is,  was  that  relevant  to  the  question  before  the  ma- 
gistrates?   I  think  it  was;  for  it  went  directly  to  the  question, 
was  the  agreement  at  an  end,  so  as  to  justify  the  defendants  turn- 
ing the  plaintiff  out  T    And  the  judge  at  the  trial  having  reserved 
the  point,  I  am  of  opinion  that  the  rule  should  be  made  absolute 
to  enter  a  nonsuit 

BaAHwacL,  B.— I  am  of  the  same  opinion,  and  think  the  judge 
at  the  trial  did  right  to  reserve  the  point  The  defendant  acting 
as  an  attorney  for  certain  defendants  in  an  assault  case,  was  be- 
fore the  bench  of  magistrates  and  in  substance  said :  *<  I  am  going 
to  take  an  objection  to  your  jurisdiction,  because  the  assault  com- 
plained of  was  committeii  under  a  claim  of  right"  He  also  said 
that  the  way  his  clients  dhtained  that  right  was  because  the  plain- 
tiff plundered  his  master  to  a  frightful  extent  The  plaintiff's 
counsel  in  the  present  case  contend  that  if  the  defendant  had  said 
the  then  defendants  had  a  bond  fide  claim  to  turn  him  out,  it  would 
have  been  suffictcnt  to  oust  the  jurisdiction  of  the  justices,  and 
therefore  the  defendant  need  not  have  said  anything  about  the 
plaintiff  having  plundered  his  muter.    I  think  that  is  not  so.    In 


one  sense  it  might  not  have  been  necessary  for  him  to  have  said  so, 
but  in  another  sense  it  was  becapse  the  magistrates  might  have 
said,  **  We  don't  take  your  view  of  the  law ;  we  think  you  had  no 
bond  fide  claim  to  turn  him  out,  unless  the  defendant  had  dismissed 
him  from  his  service."  Would  not  the  defendant  then  have  had  a 
right  to  say  what  he  did  ?  and  if  he  had  a  right  to  say  that  in  an- 
swer, he  had  a  right  to  say  it  in  anticipation.  Suppose  an  action 
by  a  servant  against  his  master  for  words  spoken  when  living  him 
a  character.  If  the  counsel  for  the  master  were  to  argue  that  the 
words  were  privileged,  and  spoken  bond  fide,  he  might  also  say  that 
they  were  true.  Surely  that  would  not  be  irrelevant,  because  it 
would  go  to  show  that  the  words  were  spoken  bond  fide.  So  here, 
although  it  may  not  have  been  essential  that  there  should  have 
been  a  lawful  cause  of  dismissal  between  Jones  and  the  plaintiff, 
it  was  justifiable  for  the  attorney  to  say  what  he  did,  and  urge  that 
his  clients  could  not  have  had  a  bond  fide  right  to  do  as  they  did 
unless  the  man  had  done  sufficient  to  justil^  dismissing  him. 

Channell,  B. — I  am  also  of  opinion  that  this  rule  should  be 
made  absolute.  At  the  trial,  when  the  plaintiff's  case  had  closed, 
the  counsel  for  the  defendant  objected  that  the  action  was  not 
maintainable,  because  the  words  complained  of  were  spoken  by 
in  the  course  of  a  judicial  proceeding,  and  were  relevant  to  the 
then  subject-matter  of  inquiry ;  Uie  point  was  thereupon  reserved. 
The  words  were  spoken  by  the  defendant  when  he  appeared  before 
certain  magistrates  as  an  attorney  and  advocate  in  defence  of  per- 
sons then  charged  with  an  assault,  and  probably  received  his  in- 
structions from  Jones,  under  whom  those  persons  indirectly 
probably  acted.  The  plaintiff  had  entered  into  a  contract  with 
Jones,  by  which  he  had  become  as  it  were  Jones'  servant  The 
assault  complained  of  to  the  plaintiff  was  in  remoring  him  from 
the  premises  which  he  held  under  Jones.  By  that  oontract  it  was 
a  question  therefore  whether  the  plaintiff  had  a  right  to  be  there 
when  he  was  so  removed,  which  depended  partly  on  whether  the 
agreement  with  Jones  had  been  terminated.  The  plaintiff  might 
have  so  conducted  himself  as  would  enable  Jones  to  put  an  end  to 
the  agreement  without  the  twelve  month's  notice.  The  defendant 
before  the  justices  took  the  objection,  that  the  then  defendants 
were  acting  under  the  authority  of  those  who  had  i^  right  to  turn 
the  plaintiff  out  of  possession.  Was  that  irrelevant  to  the  question 
before  the  magistrates  ?  Were  the  words  used  by  tiie  defendant 
irrevalant  T    I  own  I  do  not  think  they  were. 

Rule  absolute  to  enter  a  nonsuit 


DIVISION     COU  RTS 


OFFICERS  AND  SUITORS. 


Seizure  under  Execution  in  the  Division  Courts. 

An  Act  of  last  session,  entitled,  "An  Act  to  exempt 
certain  articles  from  seizure  in  satisfaction  of  debts/' 
(printed  on  page  125  of  this  volume,)  will  effect  almost  a 
revolution  in  the  "small  debt"  business  of  the  country. 
Those  who  have  been  in  the  habit  of  trusting  out  their 
property  wOl  be  driven,  in  self  defence,  to  limit  their 
credits ;  and  persons  of  small  means,  who  would  formerly 
be  trusted  on  the  strength  of  their  being  in  possession  of 
property  at  least  sufficient  to  guarantee  a  creditor  for  a  debt 
of  forty  or  fifty  dollars,  must  now  give  some  additional 
security,  or  pay  far  beyond  the  market  value  of  goods 
purchased,  for  the  creditor's  additional  risk.  However 
benevolent  the  intention  of  th'e  law,  we  are  decidedly  of 
opinion  that  its  working  will  not  serve  the  class  of  persona 
for  whose  benefit  it  was  designed. 

It  may  be  argued — it  will  do  away  with  the  credit  system 
to  a  great  extent  I  We  doubt  that.  In  the  new  and  poor 
settlements,  the  people  begin  on  little  or  nothing;  they 
trust  for  the  most  part  to  their  coming  crops,  and  mqst  in 
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the  mean  time  have  the  means  of  support.  Their  first 
yoke  of  oxen,  cows,  sheep,  implements  of  husbandry,  are 
almost  in  every  case  purchased  on  credit;  and  the  notes 
given  in  payment  had  something  of  a  market  value. 
They  passed  from  hand  to  hand,  and  in  new  settlements 
aerved  instead  of  money  in  the  hundred  and  one  little 
transactions  between  farmer  and  farmer.  But  these  notes, 
if  taken  now,  are  not  likely  to  do  so,  when  the  law  is  such 
as  effectually  to  disable  a  creditor  from  enforcing  payment. 

Let  any  one  calculate  the  value  of  the  exemptions,  and 
if  we  do  not  mistake  they  will  on  the  whole  exceed  9300 
in  value.  And  how  many  settlers  in  the  back  woods  will 
have  goods  and  chattels  to  that  amount  ?  We  venture  to 
say,  not  one  in  every  twenty.  But  perhaps  some  experi- 
enced clerk  or  bailiff  would  make  an  accurate  estimate  in 
detail,  and  send  it  to  us  for  publication  in  our  next  number. 

New  settlers  must  procure  necessaries  for  themselves  and 
families,  and  must  have  the  means  of  stocking  and  working 
their  farms ;  and  if  men  are  found  willing  to  supply  them 
on  credit,  it  is  obvious  a  large  advance  will  be  asked  on  the 
cash  value  of  the  article,  to  cover  the  extra  risk. 

On  the  whole  we  regret^  on  the  poor  man* 9  account^  the 
change  in  the  law;  for  unless  we  are  greatly  mistaken,  it 
will  have  the  effect  of  making  him  pay  for  his  supplies  at 
least  one  shilling  in  the  dollar  more  than  he  now  pays. 

But  our  business  is  more  particularly  with  the  law  as  it 
18,  and  the  mode  in  which  it  is  to  be  administered. 

The  151st  section  of  the  Division  Court  Act  contained 
the  provision  exempting  certain  articles  from  seizure, 
namely,  the  wearing  apparel  and  bedding  of  the  party  and 
hia  family,  and  the  tools  and  implements  of  his  trade  to  the 
▼alue  of  S20.  This  exemption  is  repealed  by  the  act  of 
last  session  (jinte  page  125),  and  a  general  provision  made 
for  United  Canada. 

The  151st  section  of  the  Division  Court  Act  (as  altered 
by  section  2  of  the  act  referred  to)  now  stands  thus. 

'^  Every  bailiff  or  officer  having  an  execution  against  the 
goods  and  chattels  of  any  person,  may  by  virtue  thereof 
seize  and  take  any  of  the  goods  and  chattels  of  such  person 
(excepting  those  which  are  by  law  exempt  from  seizure), 
and  may  also  seize  or  take  any  money  or  bank  notes,  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  spe- 
cialties, or  securities  for  money,  belonging  to  such  person.'' 

This  is  the  only  alteration  made  in  the  Division  Court 
Act,  and  the  provisions  of  the  150th  and  152nd  sections 
remain  untouched. 

Now  for  a  few  practical  suggestions  and  remarks.  There 
will  doubtless  be  a  revision  of  the  rules  and  forms  at  an 
early  day,  to  make  them  square  with  recent  changes  and 
alterations  in  the  law;  but  in  the  mean  time  clerks  issuing 
executions  should  take  care  to  alter  the  forms  so  as  to  adapt 
them  to  the  law  as  altered.     For  example,  take  Form  20, 

**  Execution  against  goods  of  defendant."  The  necessary 
alteration  might  be  made  by  striking  out  the  words  <'  tehere- 
soever  the  same  may  be  found  (except  the  wearing  apparel 
and  bedding  of  the  defendant  or  his  family,  and  the  tools 
and  implements  of  his  trade,  if  any,  to  the  value  of£b)," 
and  inserting  in  lieu  thereof  the  following  words :  ^'  being 
within  the  said  county  (except  those  which  are  by  law 
exempt  from  seizure)*' 

From  this  example,  clerks  will  easily  perceive  the  mode 


in  which  a  like  alteration  would  be  made  in  other  forms  of 
execution;  and  officers  getting  blanks  printed,  would  of 
course  have  the  necessary  change  made  by  the  printer. 

The  bailiff's  duty,  when  acting  under  execution,  will  be 
to  leave  untouched  the  articles  now  exempt  by  law  from 
seizure,  unless  in  cases  provided  for  by  section  5  of  the 
Exemption  Act  (page  125),  which  we  hereafter  notice. 

We  shall  take  the  subsections  of  section  4  in  order, 
making  a  few  practical  notes  on  each. 

Section  4  is  as  follows : 

"  The  following  chattels  are  hereby  declared  exempt  from 
seizure  under  any  writ  out  of  any  court  whatever  in  this 
Province,  namely : 

1.  "  The  beds,  bedding  and  bedsteads  in  ordinary  use  of 
the  debtor  and  his  family.'*  This,  we  take  it,  may  cover 
two  or  more  beds,  and  as  many  bedsteads,  according  to  the 
number  of  the  debtor's  family ;  and  we  should  say  two  at 
least,  if  the  debtor  has  children,  large  or  small.  That  at 
all  events  would  be  the  safer  view  for  a  bailiff  to  act  upon. 
The  words,  in  their  ordinary  acceptation,  would  cover  not 
only  the  clothes,  &o.,  in  actual  use,  but  those  required  for  a 
change. 

2.  <<  The  necessary  and  ordinary  wearing  apparel  of  the 
debtor  and  his  family."  Why  not  at  once  have  said  **  the 
wearing  apparel,"  without  using  the  words  ^*  necessary  and 
ordinary  ?  "  It  is  useless  for  the  Legislature  to  make  these 
nice  distinctions,  which  are  so  difficult  to  carry  out,  and 
which  are  not  in  point  of  fact  carried  out  in  actual  practice. 
Of  course  one  can  imagine  a  man  having  a  dozen  01  so  of 
extra  kid  gloves  for  "  ball  practice,"  as  many  fkncy  waist- 
coats, and  no  end  of  fashionable  et  ceteras;  and  his  wife 
having  all  sorts  of  extravagant  things  in  dress,  certainly  not 
necessary,  and  not  in  ordinary  use ;  and  possibly,  in  such 
cases,  a  bailiff  might  be  justified  in  seizing.  But  a  bailiff 
is  not,  we  think,  to  be  expected  to  enter  into  any  nice 
questions  as  to  what  is  '^necessary  and  ordinary  wearing 
apparel;"  and  the  best  general  rule  we  can  suggest  to  a 
bailiff  is,  to  keep  his  hands  off  wearing  apparel  of  all  kinds 
used  by  the  debtor  or  his  family.  People  take  as  different 
views  respecting  what  is  necessary,  as  they  do  respecting 
what  is  becoming ;  and  indeed  it  would  be  hard  to  say  what 
particular  kind  of  wearing  apparel  is  not  within  the  mean- 
ing of  this  subsection. 

(To  be  continued.) 


Incrsased  HuAAINa  Fk£8. 

The  return  called  for  by  the  Hon.  Mr.  Patton,  and 
printed  by  order  of  the  Legislative  Council,  showing,  by 
counties,  the  number  of  cases  in  which  increased  hearing 
fees  were  charged,  the  amount  of  such  fees,  and  the  total 
amount  of  monies  for  which  suits  were  entered,  calls  for 
remark;  and  we  cannot  but  think  that  Mr.  Patton  has 
«  done  the  state  some  service,"  in  drawing  the  attention  of 
the  Government  and  the  public  to  the  very  strange  and 
altogether  unaccountable  way  in  which  the  fees  were  heaped 
up  in  some  counties. 

In  April,  1859,  the  address  passed,  praying  His  Excel- 
lency to  furnish  this  information ;  yet  we  find,  after  the 
lapse  of  a  year,  the  Hon.  Mr.  Yankoughnet  apologizing  in 
the  House  for  the  delay  in  furnishing  it     <<  There  was  no 
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way,"  said  the  honorable  geatleman,  "of  forcing  the 
returns  to  be  made.  The  delay  in  not  presenting  those 
already  made^  arose  from  waiting  for  full  returns."  And 
from  five  counties  no  returns  were  sent  in. 

One  naturally  asks,  why  this  omission  to  furnish  the 
information  sought  ?  Information,  which,  in  a  well  kept 
office,  could  be  put  into  the  form  of  a  return  in  three  or 
four  hours,  cot  produced  afler  a  year's  delay  1  To  say  the 
least  of  it,  the  delay  was  not  particularly  respectful  to  the 
powers  that  be. 

The  printed  return  before  us  embraces  all  the  counties 
in  Upper  Canada,  except  the  five  in  default,  and  is  for  a 
period  of  eighteen  months. 

We  subjoin  a  table,  showing  in  condensed  form  the 
information  it  gives. 


A  ggregat«  amomit    Aggragftto  of  inereaied 
of  mouiDB  lued  for.  Inaring  fe«s. 


OOUNTIBS. 


Brant 

Carleton 

Elgin 

Essex 

Frontenac,  Lennoz^  Addinir'o 

Grey f 

Ilalton 

Kent 

Lanark  and  Renfrew 

Leeds  and  Orenville 

Lincoln  

Lambton 

Iliddfesez 

Nurtbumberland  and  Durham 

Norfolk 

Oxford 

Prince  Edward 

Peterboro'  and  Victoria 

Perth 

Presoott  and  Russell 

Simooe 

Stormont,  Dnndas  &  Glengary 

Waterloo 

Welland 

Wellington 

Wentworth 


Namber 

of  ensM  in 

Total  amount 

which 

Anomitor 

fbr  whieh  Soits 

increased 

fuch  Hearing 

were  entered 

Hearing 

Yces. 

dnrioK  18 

Fees  were 

months. 

charged. 

$       e. 

$            e. 

1081 

609  10 

233.618  97 

72 

69  35 

93.072  30 

39 

78  00 

162,210  87 

0 

000 

62J20  91 

67 

62  00 

226.806  21 

403 

578  80 

147.836  28 

158 

162  40 

129.658  76 

0 

0  00 

113,566  86 

43 

52  40 

108.118  76 

32 

58  50 

169.053  40 

2 

400 

124,581  40 

174 

275  75 

85,116  92 

30 

52  00 

300.222  60 

0 

0  00 

434.699  95 

0 

0  00 

138,820  72 

3 

6  00 

245,094  28 

0 

0  00 

80,178  30 

0 

0  00 

171,630  30 

102 

156  80 

183,239  03 

54 

101  60 

38.626  70 

61 

68  54 

317.420  60 

45 

33  75 

169,958  99 

724 

756  90 

251,521  96 

193 

163  30 

116,129  30 

405 

162  40 

301,231  07 

204 

391  25 

337  J98  46 

The  four  counties  in  which  the  largest  number  of  suits 
were  entered  for  the  eighteen  months  (for  amounts  over 
9300,000  in  each),  are  Northumberland  and  Durham, 
Simcoe,  Wentworth,  and  Middlesex.  In  the  first-named 
(Northumberland  and  Durham),  no  increased  hearing  fees 
appear  to  have  been  charged.  In  the  others  as  follows: 
in  Simcoe  the  amount  was  868,  in  Wentworth  $391,  and  in 
Middlesex  852;  in  all,  8401;  while  in  Grey  alone  the 
hearing  fees  charged  amounted  to  no  less  a  sum  than  $578. 

On  no  ground  of  sound  administration  can  this  immense 
disparity  be  accounted  for. 

In  Brant  and  Waterloo  the  charges  are  also  very  high ; 
but  Grey  actually  out-Herods  Herod.  Let  us  contrast  the 
figures. 


Simcoe, Wentworth,  Middlesex,  $955,440  00 

Grey  alonel 147,836  00 

Grey,  Brant  and  Waterloo 632,975  00 


$401  00 

578  00 

1,943  00 


Whatever  may  be  said  of  Brant  and  Waterloo  as  to  the 
character  of  the  cases.  Grey  can  urge  nothing,  for  it  is  one 
of  the  most  recently  settled  counties  in  Upper  Canada,  and 
the  business  transactions  there  can  be  neither  very  large  in 
their  respective  amounts^  nor  complicated  in  character. 

But  in  five  counties  no  increased  hearing  fees  were 
charged.  This  appears  to  us  to  be  an  error  on  the  opposite 
side.  In  counties  such  as  Northumberland,  Essex  and 
Kent,  we  must  conclude  that  during  a  period  of  eighteen 
months,  many  cases  have  arisen,  of  such  importance,  and 
occupying  such  a  length  of  time  in  the  hearing,  as  to  war- 
rant a  charge  of  82  to  the  fee  fund ;  and  if  so,  fees  ought 
to  have  been  imposed. 

It  is  most  desirable  there  should  be  something  approach- 
ing uniformity  of  action  in  taxing  this  Hearing  Fee — some 
regulating  principle  kept  in  view.  It  b  clear  that  the 
Legislature  did  not  intend  the  increase  to  be  governed  by 
the  amount  of  the  claim,  from  the  language  in  the  table  of 
fees.  The  time  occupied  in  the  investigation  would  be  the 
more  reasonable  ground  to  act  on.  Suppose  a ''  horse  case'^ 
occupying  some  three  or  four  hours,  a  case  of  <'  assault  and 
battery*'  with  ^ve  or  six  witnesses  on  each  side,  or  any 
other  case  involving  a  long  and  difficult  investigation,  and 
you  have  a  fit  subject  for  an  increased  Hearing  Fee.  The 
82,  be  itobserved,  is  not  in  addition  to  the  items  mentioned 
in  the  five  fold  gradation,  nor  does  it  follow  that  the  fee,  if 
increased,  must  be  the  exact  amount  of  82 ;  it  may  be  under 
that  amount;  but  the  whole  fee  on  hearing  cannot  exceed 
82  in  any  case. 

We  have  felt  it  a  duty  to  lay  the  matter  before  our 
readers.  It  is  manifestly  unjust  and  contrary  to  the  inten- 
tion of  the  law  that  an  increased  Hearing  Fee  should  be 
the  rulCf  it  forms  the  exception^  and  the  power  to  impose 
it  ought  to  be  carefully  and  judiciously  exercised. 


New  Bules  and  Fobms. 

In  reference  to  the  enquiries,  by  more  than  one  corres- 
pondenty  touching  the  issue  of  a  new  set  of  rules  and  forms 
for  the  Division  Courts,  we  have  endeavoured  to  find  out 
whether  such  is  contemplated,  but  have  not  been  able  to 
learn  whether  it  is  the  intention  of  the  Board  of  Judges  to 
take  any  immediate  steps  in  the  matter.  The  forms  parti- 
cularly require  a  complete  revision.  Additional  rules  and 
forms  are  necessary.  They  are  now  in  a  very  unsatisfac- 
tory state,  and  require  to  be  used  with  much  caution.  The 
present  rules,  however,  are  in  force,  but  must  be  modified 
for  use.  The  70th  section  of  tho  Division  Court  Act  pro- 
vides that  they  shall,  as  far  "  as  applicable,  remain  in  force 
until  otherwise  ordered.''  We  notice  the  subject  again  as 
desired,  but  those  who  feel  ^*  the  unsatisfactory  condition  of 
the  present  rules  and  forms,  and  the  extra  caution  neces- 
sary in  using  them,"  should  represent  the  matter  in  the 
proper  quarter. 
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SUBIKENAS  FROM  THE   SUPERIOR  CoURTS. 

The  mode  of  securing  the  attendance  of  witnesses  in  the 
Division  Courts,  who  reside  out  of  the  county,  is  supposed 
to  be  attended  with  difficulty.  Whereas  nothing  can  be 
more  simple.  It  is  very  often  the  case  that  unwilling  wit- 
nesseSy  though  living  close  to  a  place  where  a  court  is  held, 
refuse  to  attend  an  ordinary  Division  Court  subpoena, 
knowing  that  they  cannot  be  punished  for  default  because 
living  out  of  the  bounds  of  the  county.  The  100th  section 
of  the  Division  Court  Act  mects^a  difficulty  of  this  kind, 
and  enables  parties  to  obtain  compulsory  process  from  the 
Superior  Courts.  It  has  been  suggested  to  us  that  it  is 
only  a  few  days  before  the  sitting  of  the  Court,  in  many 
oases,  when  it  is  discovered  that  a  witness  will  not  attend 
unless  compelled  to  do  so,  and  then  that  it  is  too  late  to  go 
to  the  county  town  for  a  Superior  Court  subpoena. 

The  difficulty  might,  it  seems  to  us,  be  obviated  in  this 
way.  Let  clerks  obtain  from  the  Deputy  Clerk  of  the 
Crown,  at  the  county  town,  some  blank  subpoenas,  and  keep 
one  or  two  always  on  hand,  to  be  used  by  parties  as  occa- 
sion may  require.  One  of  these  blanks  any  clerk  can 
readily  fill  in  for  the  plaintiff  or  defendant,  and  he  would 
be  entitled  to  claim  from  the  party  asking  for  it  the  fee 
paid  for  the  subpoena.  Or  if  there  be  any  professional  man 
resident  in  the  neighbourhood,  he  will  generally  have  blank 
subpoenas  by  him.  In  serving  a  subpoena  from  the  Supe- 
rior Court,  we  would  recommend  a  verbatim  copy  to  be 
made  and  personally  served  on  the  witness. 

The  100th  section  enacts,  that  *'  the  witness  shall  obey 
such  subpoena,'^  provided  the  allowance  for  his  expenses 
Oiccording  to  the  scale  settled  in  the  Superior  Courts  be  ten- 
dered to  him  at  the  time  of  service.  Many  of  our  readers 
for  whom  this  article  is  intended  may  not  know  what  that 
scale  is,  and  we  accordingly  subjoin  it. 

It  is  not  to  be  understood  from  what  we  have  said  that 
a  clerk  is  bound  to  obtain  a  Superior  Court  subpoena  for  a 
party.  He  is  not  compelled  to  do  so,  but  for  public  conve- 
nience ought  to  feel  himself  called  on  to  assist  suitors  in 
the  way  suggested. 

ALLOWANCE  TO  WITNESSES. 

To  Witnesses  residing  within  three  miles  of  the  Court 
House,  per  diem $0  75 

To  Witnesses  residing  over  three  miles  from  the  Conrt 
House 1  00 

Barristers  and  Attome^^s,  Physicians  and  Surgeons, 
when  called  upon  to  ^ve  ovidence  in  conseqaenoe  of 
any  professional  service  rendered  by  them,  or  to  give 
professional  opinions,  per  diem 4  00 

Engineers  and  Surveyors,  when  called  upon  to  give 
evidence  of  any  professional  service  rendered  by 
them,  or  to  give  evidence  depending  upon  their  skill 
and  judgment,  per  diem 4  00 

If  the  Witnesses  attend  in  one  cause  only,  they  will  be 
entitled  to  the  full  allowance.  If  they  attend  in  more 
than  one  case,  they  will  be  entitled  to  a  proportionate 
part  in  each  case  only.  The  travelling  expenses  of 
witnesses  over  ten  miles  shall  be  allowed  according 
to  the  sums  reasonably  and  actually  paid,  but  in  no 
pase  shall  exceed  one  shilling  per  mile  one  way. 


The  Law  and  Praotioe  oe  the  Division  Courts. 

Sufficient  time  has  now  elapsed  to  bring  the  law  of  these 
Courts  to  the  test  of  administration ;  and  having  worked 
under  rules  for  over  six.  years,  we  think  the  period  has 
arrived  when  a  work  '^  On  the  Law  and  Practice  of  the 
Upper  Canada  Division  Courts''  may  with  advantage  be 
produced.  Will  any  of  our  readers  undertake  the  task  of 
producing  such  a  work  ?  Or  will  the  County  Judges  lend 
us  some  assistance  with  it  ?  A  work  of  the  kind  would 
require  to  pass  under  the  hands  of  some  one  practically 
conversant  with  the  law  as  administered  in  the  Division 
Courts,  and  would  of  course  occupy  considerable  time  in 
preparing.  But  if  it  appeared  (a  portion  each  month)  in 
this  journal,  the  work  would  be  light  enough,  and  would 
besides  by  that  means  be  subjected  to  the  notice  and  criti- 
cisms of  the  profession  and  of  Judges  and  Officers  of  the 
Courts,  so  that  errors  and  omissions  could  be  corrected  and 
supplied  in  publishing  the  work  when  completed— /or  the 
copy-right  could  be  reserved.  If  assured  of  the  cordial  aid 
of  all  interested,  there  would  be  a  strong  motive  to  under- 
take it.  But  we  would  rather  offer  inducements  to  another 
to  assume  the  task,  and  we  should  be  happy  to  hear  what 
the  feeling  is,  and  to  be  fuvorcd  with  the  opinions  of  the 
Judges. 


Officers  purohasino  goods  seized. 

From  facts  to  which  our  attention  has  been  drawn,  we 
have  reason  to  believe  that  an  alteration  advisedly  made,  if 
not  in  the  law  at  least  in  the  language  of  a  provision  of  the 
Division  Courts  Act,  is  not  properly  understood. 

Nothing  can  be  clearor  now  than  that  every  one  who 
holds  the  office  of  a  Clerk  or  Bailiff  of  a  Division  Court  is 
prohibited  from  purohasing  directly  or  indirectly  any  pro- 
perty at  any  sale  under  execution  by  any  Bailiff  of  a  Divi- 
sion Court,  and  a  purohase  made  in  violation  of  this  provi- 
sion may  be  treated  as  a  nullity,  beside  subjecting  the 
offender  to  summary  removal  from  office.  In  the  13  &  14 
Vic.  c.  53,  s.  51,  the  word  ^^ clerk"  was  not  contained. 
But  the  acting  Commissioner,  in  submitting  his  final  con- 
solidation, made  some  alterations,  which  he  explained  in  a 
note,  as  follows  :  "  The  word  *  Clerk,'  though  not  in  the 
statute,  has  been  inserted  before  '  Bailiff,'  as  within  the 
spirit  if  not  the  letter  of  the  law  as  an  ^  officer.'  The 
words  <  any  Division  Court  Bailiff'  are  substituted  for '  such 
Bailiff,'  as  being  within  the  mischief." 

The  provision  as  consolidated  stands  as  section  157  in 
the  Division  Courts  Act,  and  the  suggestion  contained  in 
the  note  was  adopted  by  the  Legislature,  and  is  now  law. 


Confession  and  Amends. 

We  have  to  apologize  to  those  of  our  readers  who  are 
principally  interested  in  matters  relating  to  the  Division 
Courts  for  the  rather  limited  supply  of  matter  under  that 
head,  in  our  last  number.  The  omission  was  unavoidably 
caused  by  an  unusual  press  of  business  coming  at  the 
time  when  such  matter  is  usually  supplied.  We  have 
endeavoured,  however,  in  the  present  number,  to  make  up 
somewhat  for  former  deficiencies. 


I860.] 
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CORRESPONDENCE. 

lb  ihe  Editors  of  the  Law  Journal, 

June  30th,  I860. 

Gbntlucxn, — ^Yoa  woald  confer  a  favor  on  me  by  answering 
the  following  qaestions : 

When  a  jadgment  is  given,  does  the  time  granted  for  pay- 
ment commenoe  from  the  court  day,  or  the  time  of  service  ? 
Has  the  bailiff  a  right  to  fees  on  an  ezecatton  when  he  cannot 
make  a  seizure,  either  from  want  of  effects  or  other  causes  ; 
it  seems  hard  that  he  should  travel  ten  or  fifteen  miles,  and 
for  no  fault  of  his,  be  at  a  loss  of  time,  &c.  ? 

When  does  the  23rd  Vic.  chap.  25,  come  into  force  ?  Tou 
donot  say  anything  about  thetime  when  in  the  Journal  for  June: 
or  are  we  (as  clerks)  to  know  by  instinct  that  such  a  Statute 
has  been  passed.  You  were  good  enough  to  say  in  one  of 
your  Journals,  that  the  Division  Court  Clerks  were  not  behind 
any  class  of  men  in  the  Province  for  intelligence,  &c. ;  the 
government  cannot  think  so,  or  if  so,  it  seems  to  me  a  very 
sjnall  affair  not  to  supply  us  with  the  Statutes — our  fees  are 
not  so  exorbitant  that  we  can  afford  to  purchase  them,  and 
they  are  supplied  to  Magistrates,  some  of  whom  cannot  read 
them  ;  and  I  suppose  you  are  well  aware  that  Clerks,  particu- 
larly in  the  country,  are  looked  up  to  for  law  advice  in  all 
small  matters  at  court.  I  was  in  great  hopes  that  you  would 
have  strongly  idvocated  our  being  supplied  with  the  "  Con- 
solidated Statutes,''  as  even  now  they  are  out  of  the  reach  of 
most  of  us. 

I  shall  not  make  any  apology  for  troubling  you,  as  yon 
kindly  give  as  every  encouragement  to  do  so. 

A  Division  Clerk. 


1.  [The  time  given  for  payment  commences  to  run  from 
the  day  on  which  judgment  is  given. 

2.  For  an  answer  to  his  second  query,  we  refer  our  corres- 
pondent to  page  61  of  volume  5  of  this  journal,  where  he  will 
find  the  case  treated  in  various  aspects. 

3.  The  Act  "to  exempt  certain  articles  from  seizure  in 
satisfaction  of  debts,"  was  assented  to  on  the  19th  of  May, 
and  consequently  came  into  force  on  that  day — no  time  beiog 
named  in  the  body  of  the  Act.  Our  correspondent  will  find 
an  article  on  the  subject  of  its  provisions,  under  the  head  of 
"  Divisions  Courts"  in  this  number. 

Division  Court  Clerks,  our  correspondent  we  suppose, 
amongst  the  number,  have  lately  been  supplied  with  the  Acts 
containing  the  Division  Court  Law  taken  from  the  revised 
Statutes.  We  suggested  the  advisability  of  this  being  done 
considering  it  a  matter  of  great  importance  that  Clerks  should 
have  every  facility  afforded  them  tor  being  posted  up  in  their 
duties.  We  could  have  no  obiections  to  seeing  clerks  supplied 
with  oopies  of  the  Statutes  which  we  have  no  doubt  they  could 
make  as  good  use  of  as  many  of  those  who  now  get  them  do ; 
but  as  the  law  has  not  yet  recognized  them  as  amongst  its 
expounders,  they  must,  we  suppose,  be^  satisfied  with  being 
furnished  with  that  portion  of  it  which  it  moat  behoves  them 
to  know. — Eds.  L.  J. 


Tb  ihe  EiUors  of  Ihe  Law  Journal, 

DiAR  Sirs, — I  enclose  report  of  a  Division  Court  case 
decided  by  oar  County  Court  Judge,  the  other  da^.  The  point 
is  one  on  which  I  am  aware  many  officers  differ  m  their  prac- 
tice, and  you  may  perhaps  think  it  of  sufficient  importance  to 
be  published  in  your  very  useful  journal. 

I  am,  dear  Sir,  yours,  &c. 

Dundas,  July  16, 1860.  F.  Osler. 

[Our  best  thanks  are  due  to  our  correspondent  for  the 
report  of  the  judgment  published  below.    The  point  is  an 


important  one  to  be  known  to  most  if  not  all  of  our  readers. 
We  will  be  always  happy  to  hear  from  him ;  our  personal 
knowledge  of  his  ability  as  a  student,  added  to  the  high  esti- 
mation in  which  we  know  him  to  be  now  held  as  a  practising 
lawyer,  affording  us  a  sufficient  guarantee  that  his  communi- 
cations will  not  fail  to  contain  matter  of  interest  to  our 
readers.— Eds.  L.  J.] 

Weston  v.  Thomas  (Shkrifv). 

DMtUm  Oburl  execuHtm—Wh^n  retttmable^Fi.  /a.  from  &merior  Oonri— 

Priority— \4Xgl  tec  D,  C,  AcL 

An  executton  Anom  th*  Division  Court  eannot  be  oxecnted  ftf  tor  the  oxplratlon  of 
30  daya  from  its  date. 

The  facts  of  the  case  were  as  follows : 

On  the  18th  May,  1859,  a  warrant  against  the  goods  of  C. 
(which  were  then  covered  by  a  fi.  fa,  in  the  Sheriff's  office)  was 
placed  with  the  D.  C.  Buliff.  The  Sheriff  levied  and  sold  under 
bis  Ji.  fa,,  but  part  of  the  goods  were  redeemed,  and  on  I4th 
November  the  fi  fa.  was  returned.  The  warrant  in  the  meantime 
remained  with  the  D.  C.  Bailiff,  without  being  renewed,  and  on 
the  18th  November  the  Sheriff  received  another  >f. /a.  against  the 
defendant,  under  which  he  levied.  On  the  day  of  sale,  the  D.  C. 
Bailiff  showed  his  warrant  and  claimed  priority,  and  on  the  refusal 
of  the  Sheriff  to  pay  over  the  proceeds  of  the  sale  this  action  was 
brought  The  plaintiff  contended  that  the  warrant  had  not  ex* 
pired,  because  the  Bailiff  had  been  unable  to  make  any  levy  until 
the  14th  NoTember. 

0.  L.  P.  Act,  266;  Harr.  Do.  888  and  note;  Ch.  Arch.  1247 ; 
were  cited  for  defendant. 

LoQiR,  J. — This  case  turns  upon  the  construction  of  section  1 41 
of  the  Division  Courts  Act  (similar  to  sec.  66  of  18  &  14  Vic.  ch. 
63) ;  and  the  question  to  determine  is  whether  or  not  an  execution 
issued  out  of  a  Division  Court  has  any  force  or  effect  after  the 
expiration  of  80  days  fh>m  its  date.  I  think  that  the  effect  of  the 
14lst  sec.,  the  148th  sec,  and  the  form  of  execution  framed  by 
the  Judges  under  the  authority  of  the  Act,  is  to  make  the  writ 
returnable  at  the  expiration  of  the  80  days,  in  the  same  way  as  a 
writ  otfi,  fa,  issued  out  of  one  of  the  Superior  Courts  was  return- 
able on  a  day  in  Term,  before  the  recent  iJteration  in  the  law. 
It  is  quite  certain  no  levy  could  be  made  upon  k  fi,  fa,  after  the 
return  day.  In  Todd's  Practice,  page  1148,  it  is  stated  that  <*  the 
utmost  length  of  time  the  law  allows  for  executing  a  writ,  is  the 
day  whereon  it  Is  returnable."  Notbing  was  done  under  this  writ 
until  after  the  return  day;  and  not  being  in  force  when  the 
Sheriff  made  the  levy  under  the  second  writ,  in  his  hands,  it  could 
not  take  priority  over  the  second  writ. 

Judgment  for  the  defendant. 

U.    C.    REPORTS. 

COURT  OP  ERROR  AND  APPEAL. 


(Iloportad  bj  TB0MA8  Howiiits,  Esq.,  BaniBteMt-Lnw.) 

(Present,  Robinson,  C.  J..  Dkapxr,  C.  J.  C.   P.,  McLean,  J., 
Burns,  J.,  SpaAoai,  V.  C,  Richards,  J.,  and  Haoartt,  J.) 

Watson  v.  Monro. 

Jked  or  Moriaoa^—TrtulUt—Iuut  €A  Law. 

0th  July,  1800. 

Appeal  from  the  Court  of  Chancery.  The  reports  of  this  case 
will  be  found  in  6  Grant  662,  and  6  Grant  885. 

The  transaction  out  of  which  this  suit  arose,  occurred  in 
October,  1840.  The  defendant,  Mnnro,  nad  then  brought  an  ac- 
tion against  the  plaintiff,  Watson,  to  recover  a  debt  of  £85  1 78.  lid., 
and  that  action  was  stayed  by  the  plaintiff  assigning  to  the  de- 
fendant certain  property  on  Yonge  Street,  in  the  city  of  Toronto. 
This  property  the  plaintiff  had,  during  the  previous  year,  con- 
tracted to  purchase  from  the  Hon.  Peter  MoGill  for  £150,  but  had 
only  paid  half  a  year's  interest  on  the  purchase  money.  He  had, 
however,  erected  upon  it  a  frame  two-story  dwelling  house,  and 
otherwise  improved  the  property  to  about  the  value  of  £100,  and 
had  by  a  conveyance  absolute  in  form,  asngned  the  premises  to 
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tho  defendant  for  the  amonnt  of  the  debt  and  £25.  The  plaintiff 
continued  for  about  two  years  to  receive  the  rents,  which  the  de- 
fendant answered  by  stating  that  it  was  part  of  their  agreement 
that  the  plaintiff  should  retain  possession  for  a  oertian  period ; 
that  shortly  after  the  agreement  he  went  to  England,  and  the  plain- 
tiff in  his  absence  still  kept  possesMion ;  and  that  on  his  return  to 
to  this  province  in  June,  1841,  the  defendant  took  proceedings  in 
ejectment,  and  evicted  the  plaintiff.  The  plaintiff  filed  his  bill  to 
redeem  the  premises  in  December,  1855. 

The  cause  came  on  for  hearing  on  the  80th  September,  1856, 
before  the  Vice  Chancellors,  and  the  Court,  although  inclining  to 
dismiss  the  bill,  directed  an  issue  as  to  the  question  of  mortgnge  or 
no  mortgage.  The  trial  took  place  in  Toronto,  before  the  late 
Sir  J.  B.  Macaulay,  and  a  verdict  was  rendered  in  favour  of  the 
plaintiff,  but  the  learned  judge  certified  that  he  was  not  satisfied 
with  the  verdict,  and  that  his  impression  from  the  evidence  was 
unfavourable  to  the  plaintiff.  By  arrangement  between  the  par- 
ties the  case  came  before  the  Court  on  a  petition  for  a  re-hearing, 
upon  motion  for  a  new  trial  and  for  further  directions.  The  Court, 
although  in  favour  of  the  plaintiff  upon  the  finding  of  the  jury  and 
the  evidence,  granted  a  new  trial  on  the  application  of  the  defend- 
ant, in  consequence  of  the  judge's  certificate.  But  a  material 
witness  having  died,  the  new  trial  did  no  take  place,  and  accord- 
ingly a  decree  was  made  iu  favor  of  the  plaintiff,  from  which  the 
defendant  appealed ;  and  it  was 

Held  per  Cur,,  that  the  conveyance  was  absolute,  and  that 
the  plsiintiff  was  not  entitled  to  redeem. 

Held,  (by  Robinson,  C.  J.)  that  this  was  not  a  proper  case  to 
refer  to  a  jury:  that  such  references  in  cases  of  this  kind, 
would  have  the  effect  of  weakening  the  protection  provided  by 
the  Statutes  of  fruds. 

Per  Cur. — Decree  reversed  and  bill  dismissed  with  costs. 


Chandlsk  y.  FoBD. 


Tnutee  and  Cutui  que  Ikvst—Brtaeh  nf  Truti—AeeouiU. 

Appeal  from  the  Court  of  Chancery.  The  oase  is  reported  in 
6  Grant  607.  The  case  while  in  the  Court  below,  had  been  heard 
before  the  Vice  Chancellors,  but  they  having  been  nnable  to  con- 
cur in  a  judgment,  directed  it  to  be  re-argued  before  the  Chancel- 
lor, when  a  decree  was  made  in  favor  of  the  plaintiff.  The  facts 
of  the  case  were  as  follows :  Lands  were  held  by  Ford  as  trustee 
for  Chandler,  who  assigned  by  a  memorandum  absolute  in  form, 
for  a  nominal  consideration  of  5<.,  but  in  reality  by  way  of  security 
to  one  Codd,  the  instrument  declaring  the  trust.  Subsequently 
the  agent  of  Codd  wr  ite  to  Ford,  stating  that  the  Chandler  had 
assigned  the  instrument  to  Codd,  and  calling  upon  him  to  convey 
the  property  to  Codd.  Ford,  without  calling  for  the  assignment, 
executed  a  conveyance  and  sent  it  by  post,  and  shortly  afterwards 
Codd  sold  to  a  purchaser  without  notice.  Upon  a  bill  filed  by 
Chnndler  against  Ford  and  Codd,  the  Court  of  Chancery  held  that 
Ford  should  have  called  for  the  assignment  of  his  cestui  que  trust, 
and  that  under  the  oiroumstanoes  he  had  committed  a  breach  of 
trust ;  that  he  was  bound  to  make  good  the  trust  estate,  and  an 
account  was  directed.  Codd  was  directed  to  re-emburse  Ford  for 
any  sum  he  might  be  compelled  to  pay  under  the  decree.  On 
appeal  it  was 

Jfeld,  that  from  the  evidence.  Chandler  was  more  at  fault  in  the 
transaction  than  Ford,  and  was  entitled  to  no  equitable  relief,  and 
that  as  to  Ford,  the  decree  should  be  reversed  and  the  bill  dis- 
missed with  costs. 


BoTs  Y,  Shits  (Sheriff). 

i^attd  Mortffafft--lieplivin^Sh€riff  in  potifr.  ion  under  AUoonding  Ikhior't  Act 

routing  to  repleoyyor  imtrtgage. 

Appeal  from  the  Court  of  Common  Pleas.  The  case  is  reported 
in  9  U.  C.  C.  P.  27.  The  facts  of  the  case  were  as  follows:  The 
plaintiff  being  the  owner  of  certain  goods,  sold  them  to  one  P.  S., 
taking  as  security  a  mortgnge  of  alt  the  goods,  merchandize,  and 
chatiels  at  present  situated,  lying,  and  being  in  the  brick  store  on 
lot  No.  1,  on  the  north  side  of  Dunlop  Street  in  the  town  of  Barrie, 
for  £886  with  interest  payable  in  three,  six,  and  nine  months,  and 


it  was  stipulated  that  in  case  of  default  for  principal  or  interest, 
the  plaintiff  might  take  possession  of  and  sell  the  goods  or  keep 
them  at  his  own  option.  Tho  affidavit  describes  the  barginee  as 
**  of  the  Town  of  Barrie  in  said  County,  gentleman."  The  mort- 
gagor remained  in  possession  and  made  large  purchases  from  other 
parties,  and  then  absconded.  The  Sheriff  then  received  a  writ  of 
attachment  against  his  goods  at  the  suit  of  R.  M.  &  Co.,  and 
under  it  seized  all  the  goods  In  the  store  as  belonging  to  the  ab- 
sconding debtor.  The  plaintiff,  while  the  Sheriff  was  in  possession, 
and  there  being  two  instalments  of  principal  and  interest  due  on 
the  mortgage,  issued  a  writ  of  replevin,  but  the  Sheriff  refused  to 
execute  it,  whereupon  the  Court 

Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  the 
Sheriff  was  liable  for  not  executing  the  writ. 

That  the  affidavit  was  sufficient  {Mayer  v.  Davidson,  7  U.  C.  C. 
P.  521  and  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207). 

From  this  judgment  the  Sheriff  appealed,  and 

Per  Cur, — Appeal  dismissed  with  costs. 


COMMON  PLEAS. 


Sepcrted  (y  S.  C.  Jokes,  Esq.,  BarritUr-at-Law. 

Cakkoll  t.  Cobpobation  Of  Pltmptoh. 

Cfonfract— Injury  don«  in  performance  *\f^ Agency, 

To  snutaln  an  action  fur  damages  occaaioned  in  the  perfbrmance  of  a  contract  It 
muBt  be  nhewn  that  the  c  »Qtnictur  is  the  autborleed  sgi-nt  oft  he  parties  sought 
to  be  charged,  or  at  all  events  that  thej  suhsequeutljr  ratified  or  adupttd  the 
work  as  thitir  own. 

The  declaration  contained  two  counts.  1st — That  plaintiff  was 
lawfully  possessed  of  a  close  in  the  township  of  Plymton,  No.  1, 
front  concession,  and  a  close  in  the  township  of  Sarnia,  being  No.  1, 
front  concession,  on  which  was  a  large  quantity  of  timber,  cord- 
wood,  cedar  posts,  &c. ;  that  there  was  a  public  allowance  for  road 
between  plaintiff^s  said  lots,  and  the  timber  in  the  said  road  allow- 
ance had  been  cut  down  and  was  lying  on  the  road  ;  that  defen- 
dants, well  knowing  the  premises  by  their  servants  and  agents, 
entered  on  the  road  allowance  with  fire  to  burn  off  the  timber 
thereon,  and  it  was  their  duty  to  manage  the  said  fire  in  a  careful 
and  proper  manner  to  prevent  any  injury  to  the  plaintiff. 

Breach. — That  by  reason  of  the  negligence  and  want  of  proper 
caution  by  defendants  certain  dry  timber  then  and  there  being  set 
on  fire,  and  the  fire  extended  to  plaintiff's  closes  and  burned  the 
said  timber,  oordwood,  &c.,  and  destroyed  cedar  timber  growing 
on  plaintiff's  closes.     The  second  count  was  nearly  similar. 

Pleas  to  both  eoants. — Ist  Not  guilty.  2nd.  That  the  closes 
were  not  plaintiff's.  8rd.  That  the  timber,  oordwood,  &o.,  were 
not  plaintiff's. 

The  case  was  tried  at  Sarnia  in  April  last,  before  Richards  J, 
One  Qeorge  Bell  swore  that  he  took  a  contract  from  the  corpora- 
tion ;  that  Mr.  Whiting,  who  was  the  defendant's  treasurer,  put 
up  the  logging  and  burning  of  the  town  line  (of  which  the  allow- 
ance for  road  mentioned  in  the  declaration  formed  part;  and  he 
(Bell)  bid  it  in  at  $8  per  acre,  and  he  told  two  men  who  were 
working  for  him  that  if  they  would  do  the  job  they  might  have  the 
profit.  He  first  put  fire  into  it  himself.  The  reeve  of  the  town- 
ship stated  that  the  councillors  of  the  townships  were  osnally 
authorised  to  expend  money  which  was  appropriated  by  the  coun- 
cil for  roads  within  their  respective  wards  ;  that  money  was  ap- 
propriated to  clear  the  town  line  ;  that  it  was  sometimes  left  to 
the  councillors  to  select  commissioners,  and  sometimes  they  were 
selected  by  the  corporation.  The  commissioners  certify  to 
the  work  being  done,  and  they  superintended  it  and  give  orders  on 
the  township  treasurer,  and  countersigned  the  order ;  but  the  jobs 
were  all  given  out  by  auction.  Mr.  Whiting,  the  township 
treasurer,  proved  that  the  work  was  first  let  to  Bell,  and  as  three 
weeks  after  nothing  had  been  done  but  what  the  fire  had  done,  he 
re-let  the  job  of  clearing  out  the  town  line  between  Plympton  and 
Sarnia,  between  No.  1  on  each  side.  When  he  went  to  re-let  it 
he  found  the  fire  had  been  burning  some  weeks,  and  he  then  let  it 
to  Bowden,  who  waA  paid  fordoing  it-  Mr.  Whiting  stated  that  he 
had  no  authority  from  anyone  but  the  trustee,  (qy,  commissioner,) 
who  requested  him  to  let  out  the  work.     Another  witness  stated 
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that  he  was  preseot  when  Whiting  let  it  to  Bell ;  that  Bell  put  fire 
into  it  that  evcDing,  but  it  did  not  take,  the  weather  being  un- 
favorable, and  this  delayed  it  for  two  or  three  weeks,  and  Bell 
handed  it  over  to  the  two  Bowdens.  The  plaintiff  further  gave 
proof  that  thejr  set  fire  in  the  road  allowance  which  spread  on  to 
his  property,  and  he  gave  evidence  of  the  damage  he  had  sus- 
tained. 

At  the  close  of  the  plaintiff's  case  a  nonsuit  was  moved  for  on 
the  ground  that  the  damage  was  not  brought  home  to  any  act  of 
the  defendants,  or  of  those  for  whom  they  were  responsible ;  that 
the  work  was  let  out  by  contract,  and  that  the  contractor  and  not 
the  defendants  are  liable. 

The  learned  judge  was  strongly  inclined  to  this  view,  but  allowed 
the  case  to  go  on,  subject  to  the  opinion  of  the  court  if  plaintiff 
obtained  a  verdict.  The  defendants  then  went  into  evidence  to 
rebut  the  assertion  that  the  fire  was  caused  by  the  Bowdens,  and 
also  to  negative  damages  to  the  plaintiff  as  the  general  result  of 
the  fire.  The  learned  judge  left  it  to  the  jury  on  the  question  of 
negligence  of  the  parties  clearing  the  road  being  the  cause  of  the 
damage  to  the  plaintiff,  and  that  in  fact  there  was  negligence  in 
setting  fire  to  the  timber  in  the  road,  which  was  the  adt  complained 
of,  assuming,  for  the  purposes  of  the  trial,  that  the  defendants 
were  liable  for  the  acts  of  those  who  claimed  the  road.  The  jury 
found  for  the  plaintiff  with  £100  damages. 

In  Easter  Term  Richards,  Q.  C,  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  to  enter  a  nonsuit  or  a  verdict  for  defendant  on 
leave  reserved,  or  for  a  new  trial  on  the  law  and  evidence ;  that 
nothing  was  shewn  to  have  been  done  by  defendants  to  render 
them  liable  ;  no  evidence  of  any  corporate  act  by  their  by-law  or 
other  sufi&cient  act  to  authorise  the  opening  of  this  road  ;  that  if 
any  one  was  liable  for  the  damnge  complained  of  it  was  the  con- 
traetor ;  that  no  negligence  either  in  making  or  taking  care  of  the 
fire  was  in  fact  shewn. 

Cameron^  Q.  C. — The  verdict  of  the  jury  determines  the  ques- 
tions of  fact,  vii.,  that  the  fire  caused  the  damage  the  plaintiff  has 
sustained,  and  that  there  was  negligence  in  making  or  managing 
that  fire.  Then  as  to  the  defendant's  liability,  the  law  makes  it 
their  duty  to  take  charge  of  highways,  and  therefore  they  must  be 
taken  to  be  the  parties  by  whom  work  on  the  highways  is  directed 
to  be  done,  and  in  that  view  are  to  be  looked  upon  as  having  done 
it.  He  referred  to  Farrell  v.  The  Town  Council  of  London^  12  U. 
C.  XI  B.  873. 

Richard»<t  Q.  C,  contra,  cited  Steel  v.  8.  E.  RailtDoy  Company , 
16  C.  B.  5d0 ;  Overton  v.  Fretman  11  C.  B.  8b7  ;  Retdie  v.  Lon- 
doa  ^  N.  W.  Railway  Company,  4  Excfa.  24i;  Knight  f.  Fox,  6 
Sxeb.  721  ;  Peachy  v.  Rowland,  18  G.  B,  182. 

Dbapeb,  C.  J. — It  seems  to  have  been  conceded  for  the  purposes 
of  bringing  the  question  before  the  court,  that  Bell  stood  in  the 
position  uf  a  contractor,  to  perform  the  work  of  clearing  this  road 
allowance,  which  the  defendant  s  desired  should  be  don<»,  and  either 
that  he  gave  up  his  contract  to  others  and  they  undertook  it  and 
were  paid  for' performing  it,  or  that  Bell  the  contractor  having 
nefflected  it,  a  new  letting  took  place  to  other  parties  the  same  as 
Bell  gave  up  to,  and  on  this  new  letting,  though  on  the  same  terms 
as  Bell  had  undertaken  it,  the  work  was  performed.  If  it  had 
been  denied  that  the  work  was  done  by  parties  who  contracted  to 
do  it,  and  to  be  paid  a  certain  price  by  defendants  for  doing  it. 
that  question  should  have  been  submitted  to  the  jury.  But  when 
the  objection  was  taken  at  the  trial  the  plaintiff's  counsel  did  not 
appear  to  have  denied  that  the  parties  actudly  doing  the  work 
were  doing  it  as  contractors ;  but  it  was  then  insisted,  as  it  was  by 
Mr.  Cameron  in  his  argument,  that  under  that  state  of  facts  the 
defendants  are  liable. 

In  Knight  v.  Fox,  Alderson,  B.,  says,  *<  The  real  question  and 
the  only  one,  is,  whether  the  negligent  act  by  which  the  injury 
was  occasioned  to  the  plaintiff  was  the  act  of  C.  as  the  defendants' 
servant."  In  other  words,  whether  the  negligent  act  is  to  be 
treated  as  having  been  done  by  the  person  who  actually  did  it,  as 
the  servant  of  the  person  sought  to  be  charged.  This  remark  is 
quoted  with  approbation  by  Maule,  J.,  in  Overton  v.  Freeman,  and 
that  case  and  others  cited  t>y  Mr.  Richardn  as  well  as  many  older 
aathorities,  shew  that  where  the  work  is  done  by  any  party  under 


a  contract  that  negatives  the  contractor  being  the  servant  of  the 
party  for  whom  the  work  is  undertaken  and  performed. 

According  to  Steel  v.  The  South  Eastern  Railway  Company,  it 
makes  no  difference  whether  the  contract  be  by  parol  or  otherwise, 
if  the  evidence  did  not  shew  the  letting  of  the  work  at  a  fixed  price 
per  acre  to  be  performed  for  the  defendants  and  paid  for  by  them, 
and  which  letting,  if  not  previously  authorised  by  them,  they  sub- 
sequently ratified  and  adopted,  it  did  not  connect  the  defendants 
with  the  act  complained  of  as  negligent,  and  then  the  action  fails, 
and  if  the  work  was  done  upon  a  contract  it  equally  fails. 

In  either  point  of  view  the  rule  for  entering  a  nonsuit  should  be 
made  absolute. 

Rule  absolute. 

Wilson  v.  Thompson. 

Sdutei  atit—SpeeUd  mtding—A  rtsthdUm  passed  hy-^May  alter  ens  passed  a 

a  yeneral  msetis^, 

JBBrid,  that  power  la  giren  to  aaaamble  a  ap«cial  meetinit  of  the  freeholders  and 
houHebuIder*  of  auy  school  aoction  for  the  parpoee  of  niaiutaiiilDg  a  common 
srhool  within  their  aacllnn. 

Hdd.  also,  that  any  reaolntion  pasted  at  the  general  annnal  meeting  may  be  r»- 
aeinded  by  a  apedel  meetiug  properly  eonvened  for  that  pnrpoM. 

Bbplbvin  for  a  cow,  value  £10. 

Flea9» — 1st.  Non  cepiL  2ud.  Non  detinet.  8rd.  Goods  not  the 
property  of  the  plaintiff.  4th.  That  plaiatiff,  on  the  let  Dt-cember, 
1857,  was  a  freeholder  and  a  householder  resident  within  school 
section  No.  4,  in  Warwick,  and  so  continued  up  to  the  21  st  of 
December,  1868,  and  was  liable  to  be  assessed  for  school  purposes 
during  that  period,  and  being  duly  assessed,  was  liable  to  pay 
certain  money  as  a  rate  therefor,  to  wit,  £8 ;  and  said  sum  was 
remaining  unpaid,  the  trustees  of  the  said  school  section  No.  4, 
afterwards,  on  the  19th  of  October,  1868,  issued  their  warrant 
under  their  hands  and  seals,  and  thereby  required  one  James 
Thompson  to  collect  the  school  rate  from  the  individuals  named  in 
the  rate  bill  annexed  to  said  warrant  the  i&ums  set  opposite  their 
names,  and  to  pay  the  amount  over  to  the  secretary  and  treasurer 
of  the  section  within  thirty  days,  and  in  default  of  payment  by  any 
person  so  rated  then  to  levy  the  amount  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person  or  persons  making  default ;  that 
plaintiff  was  rated  on  said  roll,  for,  to  wit,  £3,  and  haviufE  made 
default  in  the  payment  of  said  sum  after  demand,  and  after  the 
expiration  of  14  days  from  such  demand,  said  James  Thompson, 
within  80  days  from  date  of  warrant,  and  within  said  school  sec- 
tion seized  and  took  the  goods  and  chattels  in  the  declaration  men- 
tioned, and  sold  the  same  as  a  distress  for  the  rate  so  due  by  the 
plaintiff,  said  cow  having  been  first  du^y  advertised  according  to 
law,  at  which  sale  defendant  bought  said  cow,  which  is  the  alleged 
taking  and  detaining  complained  of. 

Replication. — Ist  joins  issue  on  1st,  2nd,  and  8rd  pleas.  2nd, 
as  to  the  fourth  plea,  that  the  rate  therein  named  as  rated  and  as- 
sessed against  plaintiff  was  not  lawfully  rated  or  imposed,  nor  was 
the  same  lawfully  attempted  to  be  levied  of  plaiutilf's  good?,  and 
said  seizure  and  sale  as  well  as  said  rate  were  illegal  and  veld, 
and  of  no  lawful  authority  or  affect. 

The  case  was  tried  at  the  last  assizes  for  the  County  of  Lambten 
before  Richards,  J.,  when  a  verdict  was  taken  for  the  plaintiffsub- 
ject  to  the  opinion  of  the  court  upon  evidence,  of  which  the  follow- 
ing is  the  part  material  to  this  decision. 

Tilton  Howard  sworn. — I  am  deputy  sheriff.  I  executed  the 
writ  of  replevin.  I  took  under  it  a  cow ;  it  was  then  in  defendant's 
possession  ;  he  said  he  had  bought  the  cow  ot  auction. 

Mark  HagU. — I  owned  the  cow  once.  I  sold  it  to  the  plaintiff 
the  latter  part  of  last  summer.  I  was  present  when  one  James 
Thompson  was  about  to  sell  this  cow.  Plaintiff  forbid  him  doing 
so.  The  notice  (a  notice  signed  by  the  witness  himself )  produced 
was  read,  and  defendant  was  present  when  it  was  read  and  heard 
it  read.  The  notice  was  signed  by  me.  I  was  a  school  trustee. 
He  bought  the  cow  for  $8.  I  sold  her  for  $20.  I  took  a  warrant 
after  the  replevin  from  one  Joseph  Maopherson  and  gave  it  to 
Mr.  Adams. 

For  the  defendant  it  was  admitted  that  at  the  Annual  school 
meeting  in  January,  it  was  decided  that  the  school  should  be  sup- 
ported by  a  rate  bill  of  Is.  8d.  a  month  payable  in  advance.  Mr. 
Beeher  contended  for  plaintiff  that  this  admission  put  the  case  on 
iraoh  a  ground  that  plaintiff  oannot  but  fail  on  this  suit 
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James  Thompson, — We  appUed  to  the  people ;  they  said  the  times 
were  so  hard  they  would  haye  to  take  their  children  out  of  school, 
as  they  could  not  pay  the  Is.  8d.  a  month,  and  they  wished  that 
the  resolution  of  the  annual  meeting  should  be  re-oonsidered.    On 
getting  a  letter  from  Dr.  Byerson  on  the  2nd  of  February,  1858, 
three  copies  of  the  notice  produced  were  put  up,  one  on  the  school 
house  door,  and  the  other  two  in  two  of  the  most  public  places  in 
the  township.''*'     The  reason  why  Somer's  name  was  inserted  was, 
there  was  a  dispute  whether  Somer's  or  Ilagle  was  the  third  trus- 
tee.    We  have  since  accepted  Hagle  as  the  trustee.     A  meeting 
was  held  on  the  10th  of  February  (proceedings  put  in  of  the  meet- 
ing).    On  the  19th  of  October  last  we  made  out  the  rate  bill  and 
annexed  the  warrant  to  it.     It  had  the  proper  seal  of  the  corpora- 
tion of  the  school  section  to  it.     Plaintiff  was  rated  in  the  bill  for 
the  amount  therein.     I  seized  the  two  cows  and  sold  them  both. 
I  think  it  was  Mr.  Hay  put  up  the  notices.     I  saw  the  notices  up 
after  they  were  posted.     Hagle  did  not  ha^e  notice  of  the  meeting 
of  the  trustees  at  the  time  of  the  second  meeting  of  the  trustees  for 
re-considering  the  rate  bill.     I  was  secretary  and  treasurer.  John 
Thompson  and  Timothy  Hay  have  my  bonds.     I  did  not  ask  Hagle 
to  go  to  the  meeting,  because  I  did  not  consider  him  a  legal  trus- 
tee then.     Afterwards  we  took  him  as  a  trustee.     We  had  a  trus- 
tee meeting  at  Timothy  Hay's  house  on  the  2nd  of  February    The 
notices  were  drawn  up,  and  that  is  the  way  the  meeting  was  called. 
Hagle  and  old  McPherson  came  in  at  the  close  of  the  meeting,  and 
Hagle  objected  to  the  proceedings.     We  were  more  than  half  an 
hour  at  the  meeting.     We  waited  for  nearly  an  hour  before  we  got 
through.     Myself  and  Timothy  Hay  made  out  the  rate  rolls.     We 
called  a  meeting,  giving  Hagle  notice,  about  eleven  days  before 
this,  8th  or  9th  October,  to  come  and  make  out  the  estimate ;  he 
did  not  attend.     We  gave  him  notice  also  to  attend  and  make  out 
the  rate  bill  and  sign  the  warrant ;  he  did  not  attend.     The  cor- 
poration had  a  seal ;  got  it  at  Toronto  the  beginning  of  1858. 
There  were  thirty-one  resident  freeholders  and  householders  in 
the  section.     All  paid  the  taxes  willingly  but  Hagle.     Two  Mc- 
Phersons  and  three  others,  six  altogether,  attended  at  the  meeting. 

Timothy  Hay,  I  am  one  of  the  trustees  ot  No.  4,  in  Warwick. 
I  put  up  two  of  the  notices  and  saw  the  third  put  up ;  one  on  the 
school  house,  the  other  places,  two  of  the  most  public.  Before 
the  rate  bill  was  made  up  I  saw  Hagle  and  wished  him  to  come  up 
and  make  up  the  estimate  and  a  rate  bill.  He  sidd  he  would  not 
come.  Afterwards,  when  I  was  returning,  he  said  I  had  taken  ad- 
yantage  of  his  being  away  to  court.  It  was  a  dispute  whether 
Hagle  was  elected  to  fill  a  yacancy  or  for  a  ftdl  period.  Hagle 
refused  to  give  up  the  papers  to  see  if  he  had  been  elected  or  not. 
We  accept^  the  other,  and  afterwards  a.greed  that  Hagle  i^ould 
oome  in. 

The  case  was  argued  by  i2fcAar(29,  Q.  C,  for  plaintiff,  and  TFiZton, 
Q.  C,  for  defendant. 

Drapib,  C  J. — The  points  made  for  the  plaintiff  at  the  argu- 
ment were : 

1st.  That  the  trustees  of  the  school  section  had  no  power  to  act 
except  in  accordance  with  the  resolution  of  the  annual  school 
meeting  when  a  majority  of  the  freeholders,  and  householders 
then  present  decided  that  the  salary  of  the  teacher  and  expenses 
oonnected  with  the  operation  of  the  school  shonld  be  defrayed  by 
a  rate  bill  of  Is.  8d.  per  month  upon  each  child  attending  the 
school,  payable  in  advance,  for  this  decision  could  not  be  revoked 
or  changed  during  the  year  for  which  it  was  made. 

2nd.  That  the  proceedings  of  the  trustees,  admitting  they  had 
power  to  call  a  special  meeting  of  the  inhabitant  freeholders  and 
householders  for  the  purpose  of  reconsidering,  and  if  they  saw  fit 
changing,  the  mode  of  proyiding  for  the  school  expenses,  were  ir- 
regular and  yoid  for  want  of  notice  or  reference  to,  or  the  concur- 
rence of  Mark  Hagle,  the  third  trustee. 

drd.  That  the  trustees  could  not  call  a  special  meeting,  since 
that  power  by  the  16  Vic,  ch.  185,  sec.  14,  was  conferred  on  the 
local  superintendent 

It  was  urged  in  support  of  the  first  objection,  that  the  statute 
gaye  no  authority  to  any  one  to  change  or  yary  anything  which  had 


*  The  opinion  given  wm,  MuA  a  special  meeting  oonld  re-oonaider  the  proceed- 
i  sgB  of  the  annttal  meeting 


been  determined  on  at  the  regular  annual  school  meeting,  and  it 
was  conceded  on  the  other  side  that  the  statutes  gave  no  such  power. 
But  it  is  equally  certain  that  there  is  nothing  in  the  statute  to 
prohibit  it. 

If  there  was  no  provision  or  authority  for  convening  the  free- 
holders and  householders  of  a  school  section  except  at  the  annual 
meeting,  or  if  such  power  was  only  conferrred  for  certain  limited 
and  defined  purposes,  which  clearly  excluded  the  dealing  with  what 
had  been  decided  at  the  annual  meeting,  the  plaintiff*s  ease  would 
be  unanswerable,  but  the  contrary  is  the  fact  Among  the  powers 
given  to  the  trustees  by  sec.  12  of  the  school  act  of  1850  is  the  fol- 
lowing: 12thly.  To  appoint  the  place  of  each  annual  school 
meeting,  and  to  cause  notices  to  be  posted  in  at  least  three  public 
places  of  such  section  at  least  six  days  before  the  time  of  holding 
such  meeting  ;  to  call  and  give  like  notices  of  any  special  meeting 
of  the  freeholders  or  houaoholders  of  such  section  for  the  filling  up 
of  any  vacancy  in  the  trustee  corporation  occasioned  by  death, 
removal,  or  any  other  cause  whatever,  or  for  the  selection  of  a  new 
school  site,  or  for  any  other  school  purpose  as  they  may  think  proper** 

But  it  may  be  firstly  said,  that  while  this  language  is  large 
enough  to  give  the  trustees  power  to  call  a  special  meeting  for  any 
such  school  purpose ;  it  does  not  necessarily  follow  that  the  special 
meeting  has  authority  to  revoke  the  proceedings  of  the  regular  an- 
nual meeting  in  this  or  any  other  particular. 

In  reply  it  may  be  first  noticed  that  it  is  the  plain  intent  of  the 
school  acts  to  refer  every  question  which  affects  expenditure  to 
the  consideration  and  control  of  those  by  whom  the  means  are  to 
be  furnished.  There  must  always  be  a  local  assessment  equal  to 
the  sum  apportioned  out  of  the  government  grant,  and  it  is  a  duty 
particularly  devolving  on  the  freeholders  and  householders  of  each 
school  section  to  decide  how  this  is  to  be  done,  (a)  The  trustees  are 
to  carry  this  decision  into  effect,  and  the  direction  to  them  to  do 
so  is  in  the  12th  section,  17thly,  thus  set  forth,  <*  to  provide  for 
the  salaries  of  teachers  and  all  other  expenses  of  the  school  in 
suoh  manner  as  may  be  desired  by  a  minority  of  the  freeholders 
of  such  section  at  the  annual  school  meeting,  or  a  special  meeting 
called  for  that  purpose,** 

Although  the  9th  section  provides  for  the  calling  of  a  meeting 
in  lieu  of  the  annual  meeting  of  the  freeholders  and  householders, 
where,  from  some  oversight  or  neglect,  no  sach  annual  meeting 
has  been  held,  it  does  not,  nor  does  any  other  section  that  I  am 
aware  of,  provide  for  the  ealling  of  a  special  meeting  to  do  any  of 
the  things  specially  required  to  be  done,  but  which  may  have 
been  omitted  from  some  oanse  or  other,  at  an  annual  meeting  duly 
oonyened  or  held ;  in  this  case  either  the  business  must  be  trans- 
acted at  a  special  meeting  called  for  the  particular  purpose,  or  not 
at  all,  and  Uie  sohool  year  be  allowed  to  pass  without  it.  I  haye 
no  doubt  in  my  own  mind  that  any  omission  to  do  what  should  haye 
been  done  at  tiie  annual  meeting  can  be  thus  supplied. 

The  question  then  is  reduced  to  this,  whether  any  resolution 
improvidently  made  at  an  annual  school  meeting  is  irrevocable,  even 
though  it  be  plainly  demonstrated  that  its  effects  will  deprive  the 
section  of  the  benefits  of  the  school  act  for  the  current  year ;  I 
cannot  bring  myself  to  this  concludon.  With  regard  to  the  elec- 
tion of  school  trustees,  it  is  a  different  thing,  but  the  unqualified 
admission,  that  having  once  elected,  they  cannot  at  a  special  meet- 
ing displace  those  who  have  been  chosen  does  not  affect  this  ques- 
tion. I  assume  that  the  resolution  passed  at  the  annual  school 
section  meeting  in  January,  as  to  the  monthly  payment  by  each 
scholar,  was  ^und  by  the  freeholders  and  householders  to  be 
practically  injurious  to  the  schools,  keeping  away  pupils  and  thus 
reducing  the  means  of  defraying  the  necessary  expenses,  and  of 
maintaining  the  school  at  all.  In  the  absence  of  any  prohibitory 
enactment,  it  is  my  opinion  the  freeholders  and  householders  duly 
conyened  at  a  special  school  meeting  might  rescind  the  former 
resolution  and  substitute  another  mode — one  authorised  by  law — 
to  obtain  their  end  of  having  a  common  school  maintained  in  their 
section,  and  therefore,  that  this  objection  fails. 


(a)  The  raising  of  a  inm  by  asaessment  eaual  to  the  government  grant  is  vested 
in  conniies  in  the  Connty  Council,  and  In  eitleii,  towns  and  Tillages,  in  their 
MnnlUpal  Oorporatlons.  These  two  sums  are  then  divided  among  the  school  see- 
tions,  and  whatever  som  in  addition  to  these  two  is  required  for  the  salarj  ot  the 
teacher  Is  provided  by  the  Trustees,  as  directed  by  their  oonstitnentB,  in  the  seo- 
tion  referred  to. 
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I  think  my  brother  Richards  gave  a  complete  answer  to  the 
second  objection  at  the  trial.  John  K.  Somers  was  in  the  office  of 
trustee,  acting  as  such,  whether  duly  appointed  or  not.  There  is 
nothing  before  us  to  show,  admitting  that  we  could  collaterally 
try  the  question,  whether  Somers  was  not,  or  that  Hagle  was  third 
trustee ;  and  if  that  was  the  ground  relied  upon  to  sustain  the  re- 
plication, the  plaintiff  should  haye  giTen  much  more  distinct  evi- 
dence for  the  purpose. 

I  scarcely  thought  Mr.  Richards  attached  any  weight  to  the 
third  objection.  The  14th  section  of  the  16th  Vic,  ch.  186,  does 
(proviso  6)  giTe  the  local  superintendent  '*  authority  to  appoint 
the  time  and  place  of  a  special  school  section  meeting,  at  any  time 
and  for  any  lawfhl  purpose,  should  he  deem  it  expedient  to  do  so," 
but  this  does  not  affect  or  take  away  the  authority  previously  given 
to  the  school  trustees. 

I  think  the  defendant  is  entitled  to  ihepottea.  It  is  to  be  regretted 
that  either  a  litigeous  spirit  or  the  ill-considered  and  perhaps  even 
mischierouB  promptings  of  other  parties  should  have  induced  the 
plaintiff  to  raise  this  question  for  the  sake  of  a  sum  less  than  two 
dollars,  sacrificing  his  property  worth  ten  times  the  amount,  ac- 
cording to  the  evidence,  as  well  as  incurring  the  costs  of  a  very 
unnecessary  lawsuit. 

Foitea  to  defendant 


PiM  y.  Thi  Municipal  Gouhoil  or  Ontario.* 

JutatptU^AeUon  qfagainH  a  Cbrponliai^-'Qmtrael  tmder  »eal. 

An  action  emnot  be  soataliMd  against  a  corporation  tat  work  aad  labour  unlets 
mpported  by  eontracA  under  the  leal  of  the  Company. 

Assumpsit  for  work  and  labour  and  materials. 

Pleas. — ^Non  assumpsit  and  payment  It  appeared  that  by 
agreement,  dated  the  28rd  of  October,  1862,  James  Wallace 
covenanted  with  the  Provisional  Municipal  Couneil  of  the  County 
of  Ontario,  sealed  with  the  seal  of  such  council,  to  erect  a  gaol  and 
court  house  in  the  sidd  county,  to  be  finished  on  or  before  the  15ih 
of  September,  1868,  according  to  a  certain  plan  and  specification, 
and  to  the  satisfaction  of  their  architect,  the  price  to  be  £6796, 
by  monthly  instalments  of  seventy  five  per  cent  on  the  work  done 
and  materials  on  the  ground,  the  remaining  twenty-five  per  cent 
being  retained  till  the  fulfilment  of  the  contract  In  default  at 
the  time  £6  weekly  penalty  to  be  paid  by  Wallace.  If  the  work 
should  not  be  duly  proceeded  with  the  council  to  be  at  liberty, 
upon  three  days'  notice  in  writing  to  Wallace,  to  employ  others  to 
finish  the  same,  and  deduct  the  costs  from  his  allowance ;  the  con- 
tract not  to  be  assignable ;  all  the  materials  delivered  on  the  ground 
to  become  the  property  of  the  council,  &c. 

That  Wallace  proceeded  with  the  work,  and  executed  a  large 
portion  of  it,  but  did  not  complete  it  by  the  day  named,  after 
which  it  was  taken  out  of  his  hands  by  the  architect  acting  under 
the  authority  of  the  building  committee  of  the  couneil,  and  plaintiff 
was  employed  by  such  architect  so  acting  to  finish  it,  to  be  paid 
by  estimate  as  he  proceeded,  without  any  written  or  sealed  con- 
tract, or  any  specific  price  being  agreed  upon ;  that  the  plaintiff 
did  proceed  and  completed  the  work,  finding  materials,  workmen, 
&e.,  to  the  satisfaction  of  the  architect ;  that  he  was  from  time  to 
time  paid  sums  of  money  on  account,  twenty-five  per  cent,  on  the 
periodical  estimates  being  retained,  and  in  the  end  leaving  a 
balance  of  £1051  12s.  6d.,  due  him,  for  which  this  action  was 
brought,  s&d  for  which  the  jury  found  a  verdict  in  his  favour. 
The  architect  of  the  defendants  certified  to  the  correctness  of  this 
balance  as  due  the  pluntiff.  A  building  committee,  of  which  the 
Warden  was  chairman,  was  appointed  by  the  council  by  a  by-law 
No.  2,  of  the  26th  June,  1862,  and  their  report  of  the  11th  Novem- 
ber, 1863,  that  the  work  had  been  taken  out  of  the  contractor's 
hands  for  default,  and  its  completion  entrusted  to  others  to  be  em- 
ployed by  the  architect,  was  approved  and  adopted  by  the 
council. 

Leave  was  reserved  at  the  trial  to  defendants  to  more  to  enter 
a  nonsuit  on  the  ground  that  the  defendants  not  having  contracted 

•  TUfl  Jndcment  was  omitted  at  the  time  of  its  being  dellrered  on  acooant  of 
its  efanlliarfty  to  the  case  of  MarahaU  t.  the  School  Truatees  Kitley,  bat  la  now 
pabUihed  BB  eatAbliahing  the  law,  the  decision  being  reversed  in  appeaL  -See  nsixt 
jadgnant 


with  the  plaintiff  under  seal,  were  not  liable  in  law,  and  that 
£6,000  only  being  authorised  by  by>law  on  the  works,  the  com- 
mittee exceeded  that  sum  independent  of  the  balance  claimed  by 
the  plaintiff  in  this  action,  and  therefore  defendants  are  not  liable 
therefor. 

A  rule  nisi  was  obtained  accordingly  by  MeMichaelf  and  cause 
shewn  thereto  by  Freeland. 

Maoaulat,  C.  J. — If  any  thing,  this  is  perhaps  a  stronger  case 
in  favour  of  the  action  than  Marshall  v.  The  School  Trustees  of 
Eitley  (4  U.  C.  C.  P.  878,)  decided  in  this  court  last  term,  but  I 
cannot  satisfactorily  distinguish  it  in  principle.  My  own  view  of 
it  is,  that  the  plaintiff  should  recover  on  the  evidence,  but  my 
learned  brothers  adhering  to  the  views  expressed  by  them  in  the 
former  case,  the  result  must  be  the  same,  and  the  rule  niii  for  a 
nonsuit*  be  made  absolute. 

Per  eur, — ^Rule  absolute. 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


PiM,   Appelant,    t.    Thi  Municipal    Council    op    Ontaeio, 

Rbspondbnt. 

The  foregoing  judgment  haring  been  appealed  from,  the  decision 

was  reversed  and  the  rule  discharge. 
For  the  facts  of  the  case,  see  the  preceding  judgment 
The  case  was  argued  in  appeal  by  Frtdand  for  appellant,  and 

MeMichael  for  respondent 

Thi  Chakobllob. — The  present  state  of  the  law  upon  the  sub- 
ject is  a  reproach  to  the  administration  of  justice  in  England.  It 
may  be  that  the  evil  calls  for  legislative  interference,  but  if  the 
legislature  will  neither  declare  the  law  nor  alter  it,  courts  of  jus- 
tice are  bound  to  place  their  decisions  upon  some  principle  intel- 
ligible to  the  pubUc  and  sufficient  for  their  guidance. 

It  is  said,  I  believe,  in  the  oas^  now  under  appeal,  that  the  de- 
cisions in  the  English  court  harmonise  and  negative  the  right  of 
the  present  plaintiff  to  relief.  But  the  oases  which  have  arisen 
since  the  decision  in  the  court  below  shew  that  the  judgments  in 
the  English  courts  are  in  direct  conflict,  and  are  so  treated  by  the 
learned  judges  by  whom  they  were  pronounced.  In  Smart  t.  The 
Guardians  of  the  Poor  of  the  West  Ham  Union  (  L.  Times,  277), 
Parke,  B.,  says,  *'The  case  whioh  has  been  oited  and  relied  npon 
for  the  plaintiff  is  a  oaae  with  which  I  cannot  agree.  It  would  in 
effect  overrule seversl  previous  decisions  of  this  court;  and  Alder' 
9ony  B.,  adds,  '<  I  quite  agree  with  the  observation  of  my  brother 
Parke,  in  reference  to  the  judgment  in  Clark  v.  The  Guardians  of 
The  Cuckfield  Union  (16  Jur.  686),  as  it  is  directly  in  opposition 
to  several  cases  decided  by  the  court  upon  similar  questions.  To 
these  cases  we  should  adhere  until  they  are  overruled  by  a  court 
of  error."  While  in  the  case  alluded  to,  Mr.  Justice  Wiffhtman 
admits  his  inability  to  reconcile  his  own  judgment  with  the  cases 
in  the  Exchequer ;  and  in  Henderson  v.  The  Australian  Steam 
Navigation  Company  (25  L.  Times,  234),  which  is,  I  believe,  the 
latest  case  upon  the  subject,  Mr.  Justice  Crompion  says  with  be- 
coming candour,  **  At  the  same  time  I  cannot  distinguish  this  from 
IHggle  V.  The  Black  wall  Railway  Company  (5  Ex.  442,  reported 
also  14  Jur.  987),  Homersham  v.  The  Wolverhampton  Waterworks 
Company  (6  Ex.  187).  I  cannot  disguise  from  myself  that  we  are 
deciding  tne  case  in  opposition  to  these  authorities,  whioh  have, 
however,  I  believe,  excited  some  surprise."  See  also,  and  contrast 
Clark  T.  The  Cuckfield  Union,  (16  Jur.  686,)  and  Sanders  v.  St 
Neots  Union  (8  Q.  B.  810),  with  Diggle  v.  The  Blackwall  Railway 
Company  (14  Jur.  987)  and  Lamprell  v.  The  Guardians  of  The  Poor 
of  The  Billericay  Union  (8  Ex.  288),  and  other  cases  in  the  Ex- 
chequer. 

It  cannot  be  doubted,  therefore,  that  the  authorities  in  the  Eng- 
lish courts  conflict,  audit  is  certainly  difficult,  moreover,  to  extract 
from  them  any  satisfactory  principle  for  our  guidance.  But  the 
cases  have  been  so  often  collected,  and  so  fully  commented  upon 
of  late  days,  and  are  so  familiar  to  every  one  conversant  with  the 
subject,  that  it  would  be  mere  pedantry  to  enter  upon  a  detailed 
review  of  them  here.  I  shall  content  myself,  therefore,  with  a 
short  statement  of  the  principle  upon  which,  in  my  humble  opinion 
the  judgment  of  the  court  below  ought  to  be  reversed. 
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The  action  in  this  OAse  is  brought  a^ion  an  executed  contract. 
The  court  hoose  had  been  built  under  the  supervision  and  to  the 
satisfitction  of  the  defendants'  architect  before  action  brought. 
The  Justice,  therefore^,  of  compelling  the  defendants  to  pay  for  the 
vork,  labour,  and  materials,  of  which  they  hare  had  the  benefit, 
is  obvious ;  and  if  there  be  a  principle  upon  which  they  are  to  be 
absolved  from  that  just  liability,  it  must  be  the  principle,  that 
being  a  corporation,  their  will  cannot  be  expressed  except  through 
their  common  seal ;  and  as  they  are  incapacitated  from  making 
their  own  will  known,  except  through  their  common  seal,  so  it 
cannot  be  implied  by  courts  of  justice,  from  their  conduct,  so  as  to 
subject  them  to  any  liability  either  in  tort  or  assumpsit. 

Mow  it  will  be  found,  I  apprehend,  that  there  never  was  any 
such  universal  rule  as  that  which  has  been  supposed. 

The  old  notion  certainly  was,  that  a  corporation  being  a  body 
politic,  and  invisible,  could  neither  act  nor  speak,  except  by  its 
common  seal,  (Bac.  Abr.  Tit  Corporations  and  Capacities,)  or  as 
it  was  expressed  in  argument  in  Rex  ▼.  Bigg,  (8  P.  W.  423,)  the 
common  seal  was  the  hand  and  seal  of  the  corporation.  But  that 
dogma,  never  well  founded  in  point  of  reason,  was  from  the  first 
subject  to  considerable  qualification,  and  has  undergone,  from 
time  to  time,  still  further  limitations. 

Matters  of  small  amount  and  frequent  recurrence  were  always 
treated  as  exceptions  from  the  rule.  It  is  difficult  to  understand 
the  principle  upon  which  that  class  of  cases  is  said  to  have  pro* 
ceeded.  Had  the  rule  rested  upon  a  different  foundation  it  might 
have  been  relaxed  for  purposes  of  convenience,  but  being  a  rule 
of  necessity,  and  not  of  policy,  it  is  difficult  to  understand  how  it 
can  be  made  to  consist  with  the  oases  to  which  I  have  referred. 
See  observations  of  Maeaulayy  C.  J.,  in  Marshall  t.  The  School 
Trustees  of  Kitley  (4  C.  P.  U.  C.  879),  and  of  PatUton,  J.,  in 
Beyerley  t.  The  Lincoln  Gas  Light  &  Coke  Co  (6  A.  &  £.  814.) 
In  Henderson  t.  The  Australian  Steam  Navigation  Company,  al- 
ready cited,  (26  L.  T.  284,)  ErU^  J.,  says,  *<  It  would  be  very 
dangerous  to  vest  the  exception  upon  the  ground  of  ft-equenoy  or 
insignificance ;  nor  do  I  gather  from  the  eases  that  that  has  been 
put  forward  as  the  principle.  Certainly,  as  to  trading  corpora* 
tions,  the  exception  has  not  been  so  limited  ;  and  1  think  that  the 
soundest  |^ncip*e  on  such  a  matter  ia  too  look  to  the  nature  and 
subject  matter  of  the  contract,  and  if  that  is  found  to  be  within 
the  fikir  scope  of  the  purposes  of  incorporation,  to  hold  the  contract 
binding,  even  though  not  under  seal."  The  doctrine  propounded 
by  Mr.  Justice  BrU^  if  it  be  sound,  and  I  very  much  ineline  to 
think  it  so,  would  furnish  a  solution  for  most  of  the  difficulties 
which  have  arisen  upon  the  subject ;  but  upon  that  point,  which 
does  not  necessarily  arise  in  the  ease  before  us,  we  need  not  ex- 
press any  opinion,  because  the  plaintiff's  right  to  maintain  this 
action  may  be  rested,  as  it  seems  to  me,  on  well-established  prin- 
ciples. 

When  it  bad  been  determined  that  the  corporate  will  might  be 
ascertained  in  certain  cases  otherwise  than  through  the  common 
seal,  and  that,  as  a  necessary  consequence,  assumpsit  might  be 
maintained  in  such  cases,  either  by  or  against  corporations  even 
upon  executory  contracts,  the  difficulty  of  maintaining  the  rule  as 
to  torts  and  executed  contracts  must  have  been  obvious.  Had  the 
old  dogma  been  maintained  in  its  integrity,  a  corporation  could 
not  have  been  liable  in  tort  unless  the  agent  bad  been  appointed 
or  the  act  adopted  under  the  corporate  seal,  and  in  no  case  could 
a  promise  have  been  implied  by  law  from  conduct;  and  upon 
reiisoning  of  that  sort  the  liability  of  corporations  under  such  cir- 
cumstances has  been  fk'om  time  to  time  resisted.  But  the  incon- 
venience and  injustice  of  such  a  rule  was  f^lt  to  be  intolerable. 
Had  this  been  the  law,  corporations  would  have  been,  as  Mr.  Jus- 
tice Coleridge  has  expressed  it,  a  great  nuisance. — Hall  v.  Mayor 
of  Swansea  (  Q.  B.  644).  And  it  is  now  well  settled  that  corpora- 
tions aggregate  are  liable  in  tort  although  there  has  been  nothing 
under  the  common  seal  authorising  the  agent,  or  adopting  his  act. 
Tarborough  v.  The  Bank  of  England  (16  East  6),  Smith  v.  Bir- 
mingham Oas  Company  (1  A.  &  E.  526),  Eastern  Counties  Rail- 
way Co.  V.  Broom  (16  Jur.  297).  Again,  when  land  has  been 
used  and  occupied  by  a  corporation,  the  law  implies  a  promise  to 
pay  a  reasonable  compensation.  Dean  and  Chapter  of  Rochester 
T.  Pierce  (1  Camp.  466),  Mayor  of  Stafford  v.  Till  (4  Bing.  75), 
Lowe  V.  London  and  Nortli  Western  lUulway  Co.  (17  Jur.  875). 
And  when  money  has  been  wrongfully  received,  assumpsit  for 


money  bad  and  received  may  be  maintained.     Hall  v.  The  Mayor 
of  Swansea  (5  Q.  B.  526). 

Now,  if  trover  and  trespass  may  be  maintained  under  the  cir* 
cumstances  to  which  I  have  alluded,  and  if  the  law  implies  a  con- 
tract when  land  has  been  used,  or  moneys  wrongfully  received,  it 
is  difficult  to  understand  why  the  same  principle  should  not  be 
applied  wherever  the  contract,  being  legal,  has  been  executed,  and 
the  corporation  has  received  all  that  it  could  have  demanded  if 
there  bad  been  a  contract  under  the  corporate  seal.  The  argument 
seems  to  me,  I  must  confess,  conclusive.  In  Hall  v.  The  Mayor 
of  Swansea  (5  Q.  B.  526),  Lord  Denman  rests  the  judgment  of  the 
court  of  Queen's  Bench,  which  has  not,  I  believe,  been  questioned, 
upon  the  ground  of  necessity  ;  and  that  language  of  Lord  Denman 
has  been  since  translated  by  Lord  Campbell  to  mean  **  no  other 
than  a  moral  necessity ;  that  the  defendants  should  pay  their 
debts ;"  or  as  Mr.  Justice  Erlt  has  expressed  the  same  sentiment, 
**  that  it  was  absolutely  necessary  that  the  defendants  should  be 
compelled  to  do  that  which  common  honesty  required." — Low  v. 
The  London  and  North  Western  Railway  Company  (17  Jur.  876). 
Now,  if  the  necessity  in  Hall  v.  The  Mayor  of  Swansea  was  the 
moral  necessity  of  compelling  the  defendants  to  do  what  common 
honesty  required,  assuredly  that  necessity  exists  to  as  great  an 
extent  at  least  in  cases  circumstanced  like  the  present,  when  the 
consideration  has  been  executed  and  the  corporation  has  received 
all  that  it  could  have  required  if  there  had  been  a  formal  contract 
under  the  corporate  seal. 

But  the  distinction  between  executed  and  executory  contracts 
does  not  depend  upon  the  reason  of  the  thing,  however  clear:  it 
has  been  repeatedly  recognised  by  judges  of  the  greatest  eminence ; 
in  The  East  London  Waterworks  Company  v.  Bailey  (4  Bing.  287,) 
Bett,  C.  J.,  in  enumerating  the  cases  in  which  a  corporation  is 
liable,  although  no  contract  has  been  executed  under  the  corporate 
seal,  says,  **  The  first  is  when  the  contract  is  executed ;  in  that 
ease  the  law  implies  a  promise,  and  a  deed  under  seal  is  not  neeep* 
sary,  as  we  have  lately  decided  in  the  Mayor  of  Stafford  v.  Till, 
when  it  was  bolden  that  a  corporation  might  maintain  assumpsit 
for  the  use  and  occupation  of  the  land."  And  in  Beverley  v.  The 
Lincoln  Oas  Light  and  Coke  Company  (6  A.  k  E.  845),  Mr.  Jus- 
tice Fattutm,  who  delivered  the  judgment  of  the  court  of  Queen's 
Bench  says,  **  In  the  progress,  however,  of  these  exeeptions  it  has 
been  deeided  that  a  corporation  may  soe  in  assumpsit  on  an  exe- 
cuted parol  oontraot ;  it  has  also  been  decided  that  it  may  be  sued 
in  debt  on  a  similar  contract :  the  question  now  arises  on  the 
liability  to  be  sued  in  assumpsit.  It  appears  to  us  that  what  has 
been  already  decided  in  principle  warrants  us  in  holding  that  the 
action  is  maintainable." 

It  is  said,  however,  that  the  distinction  between  executory  and 
executed  contracts  was  exploded  by  Church  v.  The  Imperial  Gas 
Light  and  Coke  Company  (6  A.  &  E.  846),  which  has  been  treated 
by  some  as  a  governing  case  upon  the  subject.  I  am  not  certain 
that  Lord  Denman^t  language,  properly  interpreted,  means  that ; 
his  lordship's  object  was  to  negative  the  distinction  between  execu- 
ted and  executory  contracts — not  generally — but  as  to  contracts 
of  a  particular  class  :  contracts  which  would  be  valid  without  the 
corporate  seal ;  and  in  parts  of  the  judgment  the  language  is  die* 
tinctly  limited  to  that  object ;  it  is  said,  for  instance,  at  page  859, 
**  assuming  it,  therefore  to  be  now  established  in  this  court  that  a 
corporation  may  sue  or  be  sued  in  assumpsit  v^on  exseuted eontraeU 
of  a  certain  kmdj  omong  which  are  included  such  as  relate  to  the 
supply  of  articles  essential  tti  the  purposes  for  which  it  is  created 
the  first  question  will  be,  whether,  om  affecting  this  pointy  and  m 
leaped  of  meh  contracttt  there  is  any  sound  distinction  between 
contracts  executed  or  execu^oiy."  The  question  proper  in  that 
principle  is  strictly  confined  to  contracts  of  the  particular  class  to 
which  I  have  referred,  snd  viewed  as  a  solution  of  that  question, 
the  judgment  is  quite  sound  ;  it  must  be  admitted,  however,  that 
the  language  in  other  parts  is  much  less  guarded,  and  that  the 
case  hss  been  often  assumed  to  be  an** authority  for  the  general 
proposition.  The  Mayor  of  Ludlow  v.  Charlton  (6  M.  k  W.  825), 
Clark  V.  The  Guardians  of  the  Cockfield  Union  (16  Jur.  686) 

In  answer  to  the  argument  deducted  from  Church  v.  The  Impe- 
rial Gas  Light  and  Coke  Company,  and  the  subsequent  authorities 
in  which  that  case  has  been  recognised,  an  argument  which  pos- 
sesses, I  must  admit,  considerable  force,  I  have  to  say,  first,  that 
the  point  was  not  decided.     Secondly,  that  Lord  Denman* i  reason- 
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Sng  as  an  argument  for  the  general  proposition,  is,  in  my  humble 
judgment,  quite  conclusive.  And,  lastly,  that  since  the  decision 
of  the  case  alluded  to,  the  distinction  in  this  respect,  between 
executory  and  executed  contracts,  has  been  recognised  by  the  Court 
of  Queen's  Bench,  including  Lord  Denman  himself,  on  more  occa- 
BiODS  than  one,  and  has  received  the  sanction  of  other  judges  of 
still  greater  eminence  In  Sanders  t.  The  Guardians  of  St.  Neots 
Union  (8  Q.  B.  810),  Lord  Denman,  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  says,  **  A  motion  in  this  case  was  made 
for  a  new  trial  on  the  ground  that  no  contract  under  seal  was 
proved  against  the  defendants.  But  we  think  that  they  should  not 
be  permitted  to  take  the  objection,  inasmuch  as  the  work  in  ques- 
tion, after  it  was  done  and  completed,  was  adopted  by  them  for 
the  purposses  connected  with  the  corporation."  In  Doe  dem. 
Pennington  v.  Tanniere  (12  Q.  B.  1013),  the  same  learned  judge 
observes,  *'  To  enforce  an  executory  contract  against  a  corporation, 
it  might  be  necessary  to  shew  that  it  was  by  deed ;  but  where  the 
corporation  have  acted  as  upon  an  executed  contract,  it  is  to  be 
presumed  against  them  that  every  thing  has  been  done  that  was 
Becessary  to  m&ke  it  a  binding  contract  upon  both  parties,  they 
having  had  all  the  advantage  they  would  have  had  if  the  contract 
had  been  regularly  made."  In  The  Fishmonger's  Company  v. 
Robertson  (6  M.  &  G.  198),  Chief  Justice  Tindal  says,  "The 
question  therefore  becomes  this,  whether,  in  the  case  of  a  contract 
executed  before  action  brought,  where  it  appears  that  the  defen- 
dants have  received  the  whole  benefit  of  the  consideration  for  which 
they  bargained,  it  is  an  answer  to  an  action  of  assumpsit  by  the 
corporation,  that  the  corporation  itself  was  not  originally  bound 
by  such  contract,  the  same  not  having  been  made  under  their 
common  seal.  Upon  the  general  ground  of  reason  and  justice  no 
such  answer  can  be  set  up."  Lastly,  in  the  Governor  and  Com- 
pany of  Copper  Mines  in  England  v.  Fox,  Lord  Campbell  intimates 
his  opinion  that  the  distinction  between  executory  and  executed 
coDtraots  bad  not  been  exploded  by  Church  v.  The  Imperial  Gas 
Light  and  Coke  Company. 

Upon  the  whole,  I  quite  concur  in  the  principle  emunciated 
upon  the  subject  so  oft^n  and  so  clearly  by  his  lordship,  the  Chief 
Justice,  and  by  the  late  Chief  Justice  of  the  Court  of  Common 
PI  jas ;  I  am  of  opinion  that  the  distiqction,  in  this  respect,  between 
executed  aid  executory  contracts  is  sound,  and  ought  to  be  main- 
tained. I  do  not  disguise  from  qiyself  that  this  opinion  is  opposed 
to  many  eases  in  the  Bxchequer,  and  to  muph  that  is  to  be  found 
elsewhere ;  but  when  theae  decisions  are  in  such  manifest  and 
painful  conflict,  it  becomes  the  duty  of  the  court  to  adopt  that  con- 
clusion which  appears  upon  the  whole  mo&t  consistent  with  the 
principles  of  justice  ;  and  for  the  reasons  already  stated,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  and  that  the  4oci8ion 
of  the  Conrt  of  Common  Fleas  should  be  reversed. 

Haoabtt,  J— I  wish  to  state  very  briefly  the  grounds  on  which 
I  consider  the  plaintiff  in  this  case  entitled  to  recover. 

It  is  undisputed  that  he  completed  the  work  remaining  to  be 
done  under  the  sealed  contract  entered  into  with  the  first  contrac- 
tor Wallace.  That  he  worked  regularity  under  the  architects  of 
the  defendants,  who  were  authorized  by  resolutions  of  the  oooncll 
to  employ  penons  to  do  this  very  work. 

The  defendants  were  incorporated  for  the  express  purpose  of 
erecting  a  gaol  and  court  house,  and  were  declared  "  to  have  all 
corporate  powers  necessary  for  ths  purpose  of  carrying  into  effect 
the  object  of  their  erection  under  such  provision^  nxunicipal  eoun- 
oil,  and  none  other."  Nothing  is  said  in  the  statntes  m  to  tlieir 
having  a  corporate  seal,  or  how  they  are  to  contract 

The  plaintiff  has  proved  that  he  did  the  work — its  value,  and 
that  the  defendants  are  in  possession  of  it,  using  it  as  their  gaol 
and  court  bouse  and  council  chamber,  and  the  courts  of  assize  and 
niti  priua  sit  regularly  therein. 

We  are  now  asked  by  the  defendants  to  support  them  in  ignoring 
all  Ibis,  and,  assuming  that  they  never  contracted  to  employ  the 
plaintiff  or  pay  him  for  his  work.  I  hope  and  believe  the  law  will 
not  be  found  so  rigid  in  is  application  to  the  wants  of  communities. 
I  will  not  pretend  to  reconcile  all  the  cases  in  this  point.  I  find 
that  corporations  are  hM  liable  in  trespass ;  in  trover ;  in  case 
for  non-feasance ;  in  assumpsit  for  money  had  and  received,  and 
many  other  cases  in  which  the  acts  complained  of  in  the  implied 
promise  sought  to  be  enforced  were  not  proveAble.by  their  oommon 


seal.  Thif,  without  entering  upon  the  constantly  cited  cases  in 
which,  some  variance  seems  to  exist  in  the  language  held  by  the 
different  courts  as  to  the  peculiar  circumstances  under  which  a 
departure  from  the  law  is  generally  applicable  to  cor{  orations  re- 
quiring them  to  contract  under  seal,  is  allowable. 

The  ca&es  I  have  referred  to  are  those  in  which  there  seems  to 
be  no  dispute  as  to  the  liability. 

The  presence  of  the  corporate  seal  seems  required  to  speak  the 
voice,  to  shew  the  assent  of  the  corporations.  In  the  cases  put, 
the  liability  is  enforced  without  the  evidence  under  seal,  on  the 
intelligible  ground,  that,  having  done  a  wrong  thing,  they  must 
not  be  heard  to  say  they  did  not  either  agree  to  do  it  under  sealj 
or  so  promise  to  make  restitution. 

I  am  aware  of  the  important  diflerence  between  trading  and 
municipal  corporations,  and  I  desire  to  bear  them  constantly  in 
mind.  In  the  well-known  Hall  v.  Mayor,  &c.,  of  Swansea,  (6  Q. 
B.  547,)  Lord  Denman  says,  **  If  the  corporation  have  helped 
themselves  to  another's  money,  it  would  be  absurd  to  say  that  they 
must  bind  themselves  under  seal  to  return  it." 

Patteaon  J.,  says,  **  The  true  ground  is  necessity.  It  cannot  be 
expected  that  a  corporation  should  put  their  seal  to  a  promise  to 
return  moneys  which  they  are  wrongfully  receiving." 

Once  having  conceded  that  trover  for  a  wrongful  conversion  of 
chattels,  and  assumpsit  for  money  had  and  received  will  lie  against 
a  corporation,  municipal  or  trading,  it  really  seems  to  me,  with 
the  deepest  respect  for  the  opinion  of  those  who  differ  from  me,  to 
be  a  play  upon  words  to  hold  that  they  can  enter  into,  occupy,  and 
use  as  their  own  a  building  erected  for  them  by  another,  and  ignore 
all  liability  therefor.  They  could  not  resist  an  action  of  trover  at 
plaiotiff^B  suit  for  any  loose  bricks  or  boards  which  he  had  left  ly- 
ing on  this  land  ;  but  having  afiixed  the  same  bricks  and  boards 
to  their  freehold,  they  can  say  they  belong  to  them,  and  refuse  to 
pay  for  them  in  an  action  for  the  price  — Australian  Steam  Navi- 
gation Gompanjjr  ▼•  Marzetti  (11  Ex.  228.) 


CHAMBERS. 

B^forUd  &y  H0SB>  A.  BLoauov^  Bsa*  Sarritkr^Law. 

Abobibald  MoCalluk  y.  Pbtib  Snidbb  aud  Johh  Matka&ou 

atat  2  Wb.  d  Marjff  ta  1,  »p.  S,  $,  5— Ojw<i  ntf fun.   DamoffU    Oottt, 

It  i«  •uaeted  bj  the  Imp.  Stat  S  Wm.  A  Mary,  ••.  1,  eap.  6,  ■.  6,  that  !■  cue  a 
diitroai  And  stle  ahidl  bn  UMift  for  rent.  preteoM  to  be  la  arrear  and  doe^ 
where  la  irutb  no  rtsui  la  In  arrear  or  doe,  Ac,  that  then  the  owner,  Acm  of  nucll 
goodfl  or  obaUele  dittraloed  and  auld  aa  aforesaid,  ehall  and  may  by  actioa 
of  treepasf  or  appu  tbeoaae  to  be  broagtit  agaloal  the  puraoD  or  pi*r«oaH  to  die-* 
training.  Ac.,  noover  double  *^Vu  vahte  o/Uugoodtar  ehaUeU  m  diUrained  amd 
tallf  t'lftthtr  urith  fuU  eoMt »/  MuiL  Bod,  that  the  L<etcir<Iature  did  nut  mean 
double  of  the  value  of  the  Koode  Ac..  dlMtralned  and  double  ro9t«,  bat  only 
double  of  the  value  of  the  goode,  Ac,  and  full  or  ordinary  costs  of  salt. 

(Qbambers,  Jnme  30,  ISfiO.) 

This  was  a  summons  obtained  by  Mr.  McMickaely  calling  upon 
the  plaintiff  to  show  cause  why  the  Bill  of  costs  taxed  in  this 
csuse,  should  not  be  referred  back  to  the  master  to  be  revised, 
and  why  on  such  revision  the  sum  of  £18  19s  2d,  being  the 
amount  taxed  and  added  to  the  regular  full  costs  in  this  cause,  on 
the  principle  that  double  costs  were  taxable  to  the  plaintiff  in 
this  cause,  should  not  be  struck  off  and  the  said  costs  reduced  by 
that  amoonl,  on  the  ground  that  this  action  was  brought  under 
the  Statute  2nd  William  &  Mary»  ohap.  6.  section  6,  for  destrain- 
ing  and  selling  when  no  rent  was  due,  the  jury  gave  a  verdict  for 
double  the  value  of  the  goods  distrained  and  sold,  and  that  under 
such  statute  double  costs,  or  any  costs  above  tuU  costs,  could  not 
be  and  should  not  have  been  awarded,  and  that  there  is  no  other 
statute  under  which  the  Plaintiff  should  have  more  than  full  costs 
in  this  cause,  and  that  the  allowance  of  more  than  full  co»ts  is 
contrary  to  the  practice  of  this  court,  and  upon  grounds  disclosed 
in  affidavits  and  pspers  filed,  and  why  the  fi.  fa,  issued  in  this 
cause  (if  any)  should  not  be  lessened  that  amount,  and  why  the 
Plaintiff  should  not  pay  the  costs  of  this  application  and  of  the 
revision. 

Mr.  SmiiK  showed  cause. 

Bubns,  J. — This  action  is  brought  to  recover  double  value  of 
the  goods  distrained  and  sold,  when  in  truth  there  was  no  rent 
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due,  and  is  brought  under  Stat  2  Wm.  &  Mary,  seas.  1,  ch.  6, 
sec.  6.  The  irords  of  the  Act  are  these,  '*That  the  owner  of 
such  goods  or  chattels  distrained  and  sold  as  aforesaid,  his  ex- 
ecutors or  administrators  shall  and  may  by  action  of  trespass,  or 
on  the  case  to  be  brought  against  the  person  or  persons  so  dis- 
training any  or  either  of  them,  his  or  their  executors  or  adminis- 
trators, recover  double  of  the  value  of  the  goods  or  chattels  so 
distrained  and  sold,  together  with  full  costs  of  suit." 

The  master,  in  taxing  the  costs  to  the  plaintiff,  has  allowed  the 
Plaintiff  doubled  costs,  and  has  done  so,  as  I  understand,  upon  the 
principle  which  goYcms  where  a  Plaintiff reoovers  treble  damages 
and  eosts,  that  it  means  treble  costs  as  well  as  damages,  and  con- 
sequently that  in  this  case,  the  Plaintiff  having  recovered  double 
value,  he  is  entitled  to  double  costs.  This  decision  of  the  Master 
is  questioned  by  the  application  to  revise  the  taxation. 

There  is  no  doubt,  that  upon  the  construction  of  the  4th  sec.  of 
the  same  Act,  where  an  action  is  given  for  pound-breach  or  rescue 
of  goods,  and  which  enacts  that  the  person  grieved  shall  **  recover 
his  or  their  treble  damages  and  costs  of  suit  against  the  offender;" 
the  Court  held  that  the  Plaintiff  was  entitled  to  treble  costs  as 
well  as  damages.  It  was  so  held  on  the  ground  that  the  word 
**  treble"  applied  to  the  costs  as  well  as  to  the  damages.  Lavfsony. 
Story  (19  Ld.  Ray)  is  a  direct  authority  for  it.  The  case,  however, 
seems  to  have  been  questioned  in  Butterton  v.  Furber  (1  Brod. 
B.  617),  which  was  an  action  upon  the  43  Eliz.  cap.  2.  The  court 
of  Queen's  Bench,  in  Deacon  v.  Morris  (2  B  &  Ad.  893),  which  was 
an  action  on  29  Eliz.  cap.  4,  affirms  the  principle  that  where  the 
word  **  costs"  is  couplcKl  with  the  word  '<  damages,"  treble  costs 
should  be  awarded  as  well  as  damages. 

It  should  be  observed,  however,  that  in  all  these  cases  of  da- 
mages being  awarded,  that  it  is  not  done  by  the  Jury.  The 
jury  give  what  damages  they  think  proper,  and  then  the  damages 
as  well  as  the  costs  are  trebled,  in  the  manner  which  is  understood 
to  govern  in  awarding  treble  damages  or  costs  at  the  entry  of  the 
Judgment. 

In  the  present  case,  the  Jury  awarded  as  they  were  told  to  do, 
double  the  value  of  the  goods  as  damages.  That  was  the  proper 
direction  to  give,  as  appears  from  Masters  v.  Farris  (1  C.  B.  716). 
There  is  in  ^\b  case  no  awarding  double  damages,  as  in  oases  un- 
der the  4th  section  of  the  Act.  The  plaintiff  recovers  only  single 
damages,  but  the  Jury  are  bound  by  the  Statute  to  awanl  those 
single  damages  on  the  principle  of  double  of  the  value  of  the 
goods  distrained  and  sold.  Then,  when  we  come  to  the  costs  to  be 
given,  the  words  are,  "  together  with/uU  costs  of  suit"  There  is 
nothing  coupling  the  word  "  costs"  with  the  award  of  damages,  as 
in  the  other  case.  It  is  quite  clear  to  my  mind  that  Uie  expres- 
sion does  not  mean  double  costs,  but  only  means  the  full  costs  of 
suit  whatever  they  may  be. 

Then  the  Plaintiff  contends  that  if  he  is  not  to  be  allowed  dou- 
ble costs,  the  Statute  must  mean  something  more  than  a  Plain- 
tiff's ordinary  costs,  and  he  contends  that  full  costs  should  be 
construed  to  mean  costs  between  solicitor  and  client,  and  that  if 
double  costs  be  disallowed,  then  he  should  have  a  revision  upon 
that  principle.  The  case  of  Jamieson  v.  Trevelyan  (24  L.  J.  Ex. 
74),  upon  the  statute  17,  Car.  2,  cap.  7,  sec.  3,  using  precisely  the 
same  expression,  is  an  express  decision  to  the  effect  that,  **  full 
costs  of  suit"  means  nothing  more  than  the  **  ordinary  costs." 

The  Defendants'  summons  to  have  the  taxation  revised,  in  or- 
der to  disallow  the  double  costs,  must  be  made  absolute  and  with 
the  costs  of  this  application  and  revision. 

Summons  absolute  with  costs. 


Mabtha  Palmib  v.    Michael  Bodqies. 

The  mero  ftet  thut  both  plaintiff  and  defendant  are  foreigners,  does  not  of  Itself 
warrant  the  setting  aside  of  an  arrest  made  under  a  writ  of  capias. 

A  technical  objection  to  the  form  of  the  affidaTii  to  arrest,  most  be  made  belbre 
the  time  for  putting  in  bail  expires. 

An  ol^Jeetlon  to  the  effect,  that  although  the  writ  of  oaplaa  is  issued  from  the 
Oommon  Pleas,  yet  the  afiDdavit  to  arrest  is  not  intitled  In  any  Court,  is  a 
technical  Direction  to  the  form  of  the  afRdatit. 

QiMpre,— Can  a  defendant  apply  to  set  aside  a  writ  of  capias,  or  the  arrest  made 
thereunder,  on  the  alleged  ground  that  there  was  not  at  the  time  of  the  mak- 
ing of  the  ai&daTit  good  and  probable  cause  for  the  plaintiff  belieTlng  that  the 


ddbndant,  unless  forthwith  apprehended,  was  about  to  quit  Canada  with  in- 
tent to  defraud  his  creditors,  or  the  plaintiff  in  particular? 

QtMrre, — If  such  be  a  good  ground  of  sppUcation,  has  a  Judge,  in  Chambers,  au- 
thori^  to  entertain  the  application  ? 

&iftUe,— A  person  in  ciiBto<!^  on  a  criminal  charge,  may  be  detained  in  custody 
in  aciTilsuit 

Where  defendant  was  Illegally  detuned  in  close  custody,  Without  warrant,  at  the 
instance  of  the  plaintiff,  on  a  chaige  iuTolvlng  the  sul^t  matter  which  was 
afterwards  stated  in  the  affldaTit  to  arrest,  as  creating  the  demand  for  which 
the  defendant  was  ordered  to  be  held  to  bail  in  the  cause,  the  defendant  was 
dlseharged  firom  custody  on  entering  a  common  appearahce  to  the  action. 

(Chambers,  31  May,  1860.) 

This  was  a  summons  obtained  by  the  defendant  upon  the  plain- 
tiff, to  show  cause  why  the  defendant  should  not  be  discharged 
out  of  custody  in  this  cause,  and  the  order  to  hold  to  bail  and 
capias,  and  the  arrest  of  the  defendant  thereunder,  and  subse- 
quent proceedings  had  thereon,  set  aside  on  the  following  grounds : 

1st. — Because  the  defendant  was  a  foreigner  and  a  citizen  of 
the  State  of  Michigan,  one  of  the  United  States  of  America  at  the 
time  of  the  making  of  the  afiBdavit  to  hold  to  bail,  and  the  order 
for  a  capias  to  issue  in  this  cause,  and  such  arrest  under  the  writ 
of  capias  in  this  cause,  and  had  not  been  a  resident  of  this  coun- 
try, and  the  affidavit  to  hold  to  bail  could  not  be  legally  made  al- 
leging that  there  was  good  and  probable  cause  for  believing  that 
the  defendant,  unless  he  should  be  forthwith  apprehended,  was 
about  to  quit  Canada  with  intent  to  defraud  his  creditors  gene- 
rally, or  the  plaintiff  in  particular,  for  the  reason  above  stated. 

2nd, — ^Because  the  plaintiff  is  a  foreigner  and  a  citizen  of  the 
United  States  of  America,  and  resided  in  the  said  State  of  Michi- 
gan, at  the  time  of  the  making  of  the  affidavit,  to  hold  to  bail,  the 
order  for  said  capias  to  issue,  and  the  arrest  in  this  cause ;  and 
that  the  defendant  was  during  the  respective  times,  aforesaid,  a 
citizen  of  such  State,  and  a  foreigner,  and  the  affidavit  to  hold  to 
bail  required  by  the  statute  in  such  case,  could  not  under  such 
circumstances  be  legally  made  for  the  reasons  before  stated. 

8rd, — ^Because  the  affidavit  filed  on  which  the  order  to  hold  to 
bail  in  this  cause  was  granted,  was  not  at  the  time  of  the  issuing 
such  writ  of  capias,  nor  from  thenoe,  hitherto,  hath  said  affidavit 
been  entitied  in  any  count,  and  therefore  the  writ  of  capias  issued 
out  of  the  Court  of  Common  Pleas  is  not  supported  bgr  any  affi- 
davit to  hold  to  bail  intitied  in  that  court. 

4th, — Because  there  was  not  at  tiie  time  of  the  making  such 
affidavit,  to  hold  to  bail,  on  said  order,  or  the  issuing  such  writ 
of  capias,  a  good  and  probable  cause  for  the  plaintiff  beliering 
that  the  defendant,  unless  he  should  be  forthwith  apprehended, 
was  about  to  quit  Canada,  with  intent  to  defraud  his  creditors 
generally,  or  the  plaintiff  in  particular. 

6th, — Because  the  plaintiff  caused  the  defendant  to  be  arrested 
while  he  was  in  custody  under  criminal  process,  and  privileged 
from  arrest  for  debt. 

6th, — Because  the  plaintiff  procured  the  defendant's  arrest  in  a 
fraudulent  manner,  by  causing  his  person  to  be  detained  in  custody 
under  a  pretended  criminal  proceeding,  to  enable  her  to  arrest 
him  for  debt  in  this  cause,  and  by  ^  duress  and  imprisonment  re- 
sorted to  by  the  plaintiff  to  enforce  his  detention,  to  enable  her  to 
arrest  the  defendant  for  debt  in  this  cause. 

Benson,  for  the  application. 

J.  B,  Bead,  contra. 

The  following  cases  were  cited  during  the  argument : — Frear  v. 
Ferguson,  2  U.  C.  Cham.  R.  144.  Swift  v  Jones,  6  U.  C.  Law 
Journal,  ^.  Barry  v  JBeeUs,  8,  U.  C,  Q.  B.  B.,  112.  Bobinson 
and  Harrison's  Digest,  p.  61. 

Richards,  J. — As  to  the  different  grounds  mentioned  in  the 
summons  for  defendant's  discharge  from  custody,  I  have  arrived 
at  the  following  conclusions. 

1st  and  2nd, — The  mere  fact  that  plaintiff  and  defendant  are 
both  foreigners,  does  not  of  itself,  in  my  judgment,  warrant  the 
setting  aside  of  the  arrest ;  Terry  v.  Comsiock,  in.  Chambers,  Jan- 
uary, 1860,  a  case  much  like  tiiis,  may  be  referred  to  on  that 
point. 

8rd, — This  is  an  objection  to  the  form  of  the  affidavit,  in  ita 
nature  technical,  and  I  think  defendant  should  have  applied  before 
the  time  for  putting- in  bail  had  expired;  Fownes  v.  Stokes,  4 
Dowl,  P.  C.  126;  Patterson's  Common  Law  Practice,  729;  Primrose 
V.  BaddeUy,  2  Dowl.  P.  C.  860 ;  Sugars  y,  Concanen,  6  M.  &  W.  80. 
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4th, — I  am  nnoertaiii  whether  I  ought  to  set  aside  the  arrest  on 
this  groand  or  not.  I  have  doubts  as  to  the  propriety  of  doing  so 
and  stronger  doubts  as  to  my  authority  as  a  Judge  in  Chambers 
to  do  BO. 

5th. — I  am  not  prepared  to  say  that  a  person  in  custody  on  a 
eriminal  oharge  may  not  be  detained  in  a  civil  suit 

6th. — I  think  the  defendant  intitled  to  his  discharge  on  this 
ground.  He  was  illegally  detained  without  warrant  at  the  instance 
of  the  pluntiff,  on  a  charge  inyolying  the  subject  matter  which  is 
stated  in  the  affidavit  as  creating  the  demand  for  which  the  defen- 
dant was  ordered  to  be  held  to  bail  in  this  cause.  After  detaining 
him  to  answer  the  criminal  charge,  and  knowing  it  could  not  be 
sustained,  she  proceeds  to  arrest  him  in  a  civil  suit,  involving  the 
same  matters.  Though  I  find  no  case  expressly  in  point,  I  think 
the  analogy  sufficiently  clear  to  order  the  discharge  of  the  pri- 
soner from  custody  on  this  ground,  on  entering  a  common  appear- 
ance to  the  action. 


CHANCER7. 


{Btparted  fty  Tbomas  Hodqisb,  Siq.,  BcarritUr-al-Law.) 


Smith  t.  Pokt  Hopi  Habbovb  Cokpaht. 
i¥iie££o»— ZKoNinal  qffita  hy  plabU(f  before  decree. 

AlUr  •  eauie  bai  bem  hf  ard  and  Is  itaadlng  for  Jndpnent,  the  pUiutiff  oumot 
dismJaa  his  Ull  on  proecipe,  but  only  on  special  motion. 

After  the  hearing  and  while  the  cause  was  standing  for  judgment, 
the  plaintiff  dismissed  his  bill  on  prcecipe,  with  costs.  The  defend- 
ants having  prayed  cross-relief  in  their  answer,  Cattanaeh  moved 
to  set  the  order  to  dismiss  aside,  and 

EsTKir,  y.  C,  granted  the  motion,  holding  that  such  an  order 
could,  at  that  stage  of  the  suit  be  granted  only  on  special  motion. 

Afterwards  on  the  motion  of  O.  D,  BouUon,  notice  having  been 
given  to  the  defendants, 

EsTiH,  y.  C,  made  an  order  to  dismiss  the  bill,  on  the  ground 
that  the  defendants  could  not  obtain  cross-relief  in  this  suit 


GOODRILL  T.   BUBKOWIS. 


^radSee^Sede  or  IbrteUmare—Pnperty  unaahabU. 

Whim  a  sals  has  been  asked  Ibr  by  a  defendant  and  granted,  and  has  proved 
abortive,  the  proper  eonrse  Is  to  file  a  petition  to  have  the  decree  carried  out. 

In  this  case  a  decree  for  sale  has  been  drawn  up  on  the  plaintiff 
consenting  thereto,  and  waiving  the  deposit.  Several  attempts  were 
made  to  sell  the  property  for  Sie  amount  of  the  debt,  but  it  would 
not  bring  the  full  amount;,  and  application  was  now  made  for  an 
order,  absolute,  for  foreclosure. 

The  Chahcillob. — In  this  c^e,  it  appears  that  the  plaintiff  is 
laboring  under  great  hardship,  that  there  have  been  numerous 
attempts  to  sell  the  property  to  pay  off  the  mortgage  debt,  but 
they  have  failed  owing  to  the  property  not  being  worth  the  amount 
due.  In  some  oases  the  Court  has  imposed  terms,  that  if  the  sale 
did  not  bring  the  amount  due,  then  foreclosure :  but  there  is  no 
such  proylsion  in  this  decree.  A  rehearing,  I  think,  would  not  do. 
The  only  remedy  is  to  sell  on  the  usual  terms.  I  think  the  proper 
course  is  to  file  a  petition  in  the  nature  of  a  bill  to  carry  out  the 
decree.  A  party  having  asked  for  a  sale,  and  failed  to  sell  for  the 
amount  required,  should  not  be  allowed  to  keep  a  decree  alive 
to  the  injury  of  tlie  plaintiff. 


COUNTY  COURTS. 


nr  MATTBBS  OV    APBXAL. 


(BsiM  His  Honor  Judge  McKiirni,  Ooan^  Jadge  for  the  Uqitsd  Ooi|ntks  of 

Ikontenae,  Lennox  and  Addington.) 


H.  Gabtwbiqht  and  Thi  Cobpobation  op  the  Citt  OV  EmasTOH. 
Sabah  a.  WiiiSon  and  Thi  Cobpobation  ov  thi  Citt  ov  Kinqstox. 


Wm.  Holditch  and  Thx  Cobpobation  op  thi  Citt  op  Kingston. 
W.  M.  Hbbchmbb  and  Tni  Cobpobation  op  thb  Citt  op  Ejngston. 

Nian-IU»ident3—AMaeitwuinl  qfperamdl  piitpeity    Cbn.  Stat  U.C.  c  66,  si.  38,80, 40. 


Held,  1st  That  the  Assessment  Act  of  Upper  Canada  requires  ererj  person  to  be 
assessed  Ibr  personal  propertj,  at  his  place  of  business  or  place  of  realdeno^ 
2nd.  That  If  the  owner*  (rf  personal  propertv,  being  within  a  particnlar  Mnni- 
nidpalitj,  be  not  theQseltes  resident  within  that  Hnnlcipality  and  hare  not 


a  place  of  business  within  it,  they  cannot  be  properlj  asseined  in  respect  of  such 
personal  property. 

(11th  Jnly,  1860.) 

These  were  appeals  from  the  Court  of  RoTision  of  the  City  of 
Kingston. 

The  appellant,  H.  Cartwright,  was  assessed  for  $1,000  stook  in 
the  Kingston  Gas  Light  Company,  and  resided  at  the  time  the 
assessment  was  made,  in  the  inoorporated  Tillage  of  Portsmouth. 
The  appellant,  Sarah  Ann  Wilson,  was  assess<3  for  $4,000  stook 
in  the  Kingston  Gas  Light  Company,  and  resided  in  the  township 
of  Kingston  when  she  was  so  assessed.  The  appellant,  William 
Holditoh,was  assessed  for  $4,000  stook  in  the  Kingston  Gsa  Light 
Company,  and  resided  at  the  time  when  he  was  assessed,  at  Ply- 
mouth, ^n  England.  The  appellant,  W.  M.  Herchmer,  was  as- 
sessed  for  $2000  stook  in  the  said  Kingston  Gas  Light  Company, 
and  resided  at  the  time  he  was  so  assessed,  at  the  incorporated 
Tillage  of  Portsmouth,  in  Canada. 

The  appellants  respectiTely  appealed  from  the  decision  of  the 
Court  of  BoTision  for  the  Corporation  of  the  City  of  Kingston,  to 
the  County  Judge,  on  the  ground  that  they  were  not  liable  to  be 
assessed  for  stock  in  the  Kingston  Gas  Light  Company,  being 
non-residents,  and  haTing  no  farms,  shop,  factory,  office,  place  of 
business,  or  place  of  residence  within  the  limits  of  the  Municipal 
Corporation  of  the  City  of  Kingston. 

J.  A.  Henderson,  and  T.  Parke,  Junr,,  for  appellants ;  Agnew 
for  the  Corporadon. 

McKenzib,  Co.  J.  —  By  **  The  Consolidated  Assessment  Act  of 
Upper  Canada,''  the  terms  "  Personal  Estate"  and  "  Personal 
Property, '*  include  '<  eharee  in  Incorporated  Companies"  as  well 
as  goods,  chattels,  moneys,  notes,  accounts,  and  debts,  at  their 
full  Talue,  and  all  other  property  except  land  and  real  estate. — 
Consequently,  the  stock  in  quesUon  must  be  treated  to  all  intents 
and  purposes  as  personal  property  in  the  deciding  of  the  appeals 
under  oonsideration. 

I  find  a  plain  and  intelligent  proTision  made  in  the  Assessment 
Act  in  respect  to  the  manner  of  assessing  the  land  and  real  pro- 
perty of  non-residents ;  but  I  find  no  such  class  of  persons  as  non- 
resident owners  of  personal  property  recognized  by  the  Act.— 
There  are  no  such  persons  mentioned  from  the  one  end  of  the  Act 
to  the  other.  The  framers  of  the  Act  must  hare  had  the  common 
law  idea  of  personal  property  before  their  eyes  when  they  prepared 
it  According  to  the  common  law,  personal  property  signified 
any  moTeable  thing,  quick  or  dead,  belonging  to  and  following  the 
person  into  all  lawful  places.  Personal  property  seems  to  be  a 
thing  appertaining  to  the  person  and  moTing  with  it  Whereas, 
**land"  and  **  real  property"  are  fixed,  permanent  and  immoTC- 
able.  Land,  according  to  Uie  Assessment  Act,  must  be  asssessed 
in  the  **  Local  Municipality  or  Ward  in  which  the  same  lies,*'  no 
matter  where  the  owner  resides.  But  as  to  '*  personal  property" 
the  Act  establishes  a  Tory  different  rule  of  assessment 

By  the  88th  section  it  is  enacted,  **  That  CTCiy  person  haTing 
a  farm,  shop,  factory,  office  or  other  place  of  business,  where  he 
carries  on  trade,  profession  or  calling,  shall,  for  all  personal  pro- 
perty owned  by  him  (whercTcr  situate,)  be  assessed  in  the  town- 
ship, Tillage  or  wsjrd  where  he  has  such  place  of  business  at  the 
time  when  the  assessmeA  is  made."  By  the  89th  section,  it  ii 
enacted,  *'  That  if  a  person  has  two  or  more  places  of  business  in 
different  Municipalities  or  Wards,  he  shall  be  assessed  at  each 
for  that  portion  of  his  personal  property  connected  with  the  busi- 
ness carried  on  thereat ;  or  if  this  cannot  be  done,  he  shall  be  as- 
sessed for  part  of  his  personal  property  at  one,  and  part  at  his 
places  of  busuiess,  or  for  all  his  personal  property  at  one  such 
place  at  his  discretion."  And  by  the  40th  section,  it  is  enacted, 
**  That  if  any  person  Aot  no  place  ofbuainess,  he  shaU  be  assessed  at 
his  place  of  residence.*'  If  the  aboTO  words  mean  anything,  they 
mean  that  a  person  must  haTO  such  a  place  of  business  as  is 
specified  in  the  88th  aeoUoii,  or  such  a  place  of  residence  as  is 
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mentkuhed  in  the  4Qih,  aeotioa  of  the  Act,  within  the  limita  of  tlio 
municipftUty,  before  he  can  be  assessed  for  personal  property  in  it 

Business  or  residence  in  a  mnnicipallty  seems  to  be  the  govern- 
ing point  for  the  assessment  of  personal  property  in  it.  It  is  not 
necessary  here  to  inqnire  into  the  reason  for  placing  the  assess- 
ment of  personal  property  in  municipalities  in  Upper  Canada  upon 
such  a  footing.  It  is  possible,  hoircTer,  that  the  Legislature  irished 
to  place  non-residents  on  a  more  faTOurable  footing  than  residents 
in  this  respect,  with  a  yiew  of  enconraging  the  introduction  of 
foreign  capital  into  the  Proyince,  and  as  an  inducement  to  non-resi- 
dents to  invest  their  money  in  public  companies  formed  for  local 
improvements  and  otherwise.  Persons  who  carry  on  business  in 
a  municipality,  or  who  may  have  a  place  of  residence  therein, 
stand  in  a  different  relation  to  the  municipality  from  non-residents. 
The  municipality  owes  mauy  duties  and  obligations  to  residents, 
and  such  as  carry  on  business  in  it^'^«uch  as  protection  to  property 
and  person — ^municipal  regulations  for  the  maintenance  of  order-^ 
for  repairs  and  improvements,  and  the  like,  which  cannot  be  oUumed 
by  or  extended  to  non-residents. 

Be  this  as  it  may,  the  Assessment  Act  of  Upper  Canada  requires 
that  every  person  shall  be  assessed  for  personal  property  at  his 
place  of  business  or  place  of  residence.  And  as  the  present  ap- 
pellants had  no  places  of  business  or  places  of  vesidenoe  within  the 
limits  of  the  Municipial  Corporation  of  the  City  of  Kingston  at  the 
time  they  were  respectively  assessed  for  stodc  in  the  Kingston 
Gas  Light  Company  now  in  question,  they  were  improperly  as- 
ses8ed  for  the  same. 

I  therefore  order  that  the  Assessment  Roll  for  Sydenham  Ward 
be  amended  by  striking  out  the  name  of  H.  Cartwright  in  respect 
to  the  $1000  assessed  against  her  for  so  much  stock  in  the  King- 
ston Gas  Light  Compcny  ;  that  the  Assessment  Roll  for  St.  Law- 
rence Ward  be  also  amended  by  striking  out  the  name  of  William 
Holditch  in  respect  to  the  $4,000  assessed  against  him  for  so  much 
stock  in  the  same  Company  ;  that  the  Assessment  Roll  for  Syden- 
ham Ward  be  further  amended  by  striking  out  the  name  of  W.  M. 
Herohmer  in  respect  to  the  $2,000  with  which  he  stands  assessed 
for  so  much  stock  in  the  said  Kingston  Gas  Light  Company.  At 
the  hearing  it  was  admitted  that  Sarah  Ann  Wilson  is  Executrix 
of  the  last  will  and  testament  of  William  Wilson,  deceased ;  and 
that  there  is  an  office  on  Brock  street  in  St  LamNinoe  Ward 
wherein  the  affairs  of  the  estate  under  the  will,  are  conducted  and 
settled.  I  cannot  accede  to  the  views  propounded  by  the  learned 
counsel  for  the  respondents,  Mr.  Agnew,  in  reference  to  the  office 
or  place  of  business.  The  office  in  question,  would,  no  douibt,  fit 
the  liability  of  the  appellant,  Sarah  Ann  Wilson,  for  any  personal 
property  she  held  as  executrix,  but  cannot  be  construed  wiUiout 
straining  the  words  of  the  statute  to  an  unnatural  and  unwarrant- 
able extent,  to  mean  her  place  of  business  within  the  signification 
of  the  statute.  It  is  not  her  place  of  business.  She  has  no  such 
place.  It  is  the  place  of  business  of  the  executrix  and  executors 
of  the  will  of  the  late  William  Wilson,  deceased,  out  of  whic^  a 
liability  to  assessment  in  another  form  will  arise,  but  cannot  con- 
trol her  liability  to  be  assessed  for  stock  in  question.  I,  therefore, 
order  that  the  Assessment  Roll  for  St  Lawrence  Ward  be  further 
amended  by  striking  out  the  name  of  Sarah  Ann  Wilson  in  respect 
to  $4,000  with  which  she  stands  asseeaed  for  so  nraoh  Atook  in  the 
Kingston  Gas  Light  Company. 

The  decision  of  the  Court  of  Revision  reversed. 


(Before  HI*  Honor  Judge  BoBonov,  In  the  Ooonty  Omrt  of  the  Ooontj  of 

Lbwolix.) 

F&BIfGH  T.   WbIB. 

In  this  case  the  plaintiff  sued  the  defendant  on  the  common 
counts,  including  count  for  money  had  and  received.  At  the  trial 
in  Samia,  during  the  September  sittings  of  the  Court,  it  appeared 
in  evidence  that  the  defendant,  being  a  contractor,  had  employed 
various  sub-contractors,  and  among  them  certain  persons  under 
the  name  or  firm  of  Featherstone,  Gerard  and  Company,  who  were 
indebted  to  the  plaintiff  in  a  considerable  amount;  and  these 
sub-contractors  not  being  able  to  pay,  and  the  defendant  being 
indebted  to  them,  one  of  them  went  with  the  plaintiff  to  the  de- 
fendant, who  obtained  from  the  sub-contractor  a  receipt  for  the 
ram  claimed  in  this  suit,  as  so  much  money  paid  to  hUn ;  and  the  | 


defendant  tiben  wrote  across  the  plaintiff's  account,  in  pencil,  **  if 
ihit  aeeount  it  tomctptiy  it^"  and  directed  this  order  to  his  dark, 
who  refused  to  pay  it  because  it  was  only  written  in  pencil.  It 
was  also  proved  that  the  defendant  promised  to  pay  the  plaintiff's 
account,  and  had  since  that  promise  paid  others  of  the  same 
nature,  to  the  extent  of  fifty-six  cents  on  the  dollar.  It  was  also 
proved  that  the  plaintiff  was  about  to  attach  certain  goods  of  sub- 
contractors, but  did  not  do  so  on  defendant's  promise  of  payment. 

At  the  close  of  the  plaintiff's  case^  It  was  objected  by  M.  C, 
Cameron,  of  Toronto,  the  defendant's  counsel,  that  no  case  had 
been  made  out,  there  being  no  privitv  of  contract  established  be- 
tween plaintiff  and  defendant :  that  defendant  promised  in  consi- 
deration of  plaintiff  not  attaching  to  pay,  there  should  have  been 
a  special  count,  and  that  there  was  no  evidence  whatever  to  sus- 
tain a  verdict  on  the  common  counts. 

The  learned  Judge  seemed  to  think  so  too,  but  the  plaintiff's 
counsel  refusing  to  submit  to  a  nonsuit,  the  case  went  to  the  jury, 
who  found  for  the  plaintiff  and  9106  86  damages,  being  at  the 
rate  of  66  cents  on  the  dollar  on  plaintiff's  claim. 

In  October  Term,  Davu,  for  the  defendant,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  there  should  not  be  a 
new  trial  on  the  law  and  evidence,  and  because  there  was  no 
privity  of  contract  and  no  cause  of  action  that  would  sustain  a 
declaration  on  the  common  counts ;  and  because  the  verdict  was 
perverse  and  against  the  Judge's  charge. 

Mackintoih  shewed  cause,  contending  that  the  plaintiff  was 
clearly  entitled  to  recover  under  the  count  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff,  citing  Itrad 
V.  DougUu,  1  H.  Bl.  289 ;  WiUon  v.  Coupland,  5  Pal.  228  ;  Walker 
V.  RoHromy  9  M.  &  W.  411. 

Robinson,  Co.  J. — The  facts  of  this  case  seem  to  me  to  come 
fully  within  the  principle  established  by  Walker  v.  Uoatrom^  9  M. 
&  W.  41 1.  There  was  an  appropriation  of  a  sum  of  money  com- 
ing to  Featherstone,  Gerard,  Bycraft  and  Company,  fh>m  the 
defendant  to  the  plaintiffl  This  arrangement  was  made  by  the 
defendant,  the  plaintiff,  and  one  of  the  firm.  According  to  Lord 
Abinger,  such  an  arrangement  could  not  be  altered  wiUiout  the 
consent  of  all  parties.  The  plaintiff  can  therefore  recover  the 
amount  as  money  had  and  received  to  his  use. 

Rule  discharged. 

GENERAL    CORRESPONDENCE. 


To  THi  EprroBs  of  tbx  hhm  Jou&ral.  «• 

NbnrTtMenta — Collection  of  Ttuoca, 

GsNTLEMiir, — I  ht%  to  ask  yon,  throiigh  the  pvesfl,  in  a  way 
you  may  see  fit  to  let  it  be  known,  whether  the  treasurer  that 
gives  the  wild  lands  to  the  sheriff  for  sale  every  five  years  for 
taxes,  or  another  that  at  the  end  of  six  or  eeven  yearQ  offers 
them  for  sale,  fulfils  the  Aesetsment  Act  of  1853. 

Lands  assessed  in  1855,  due  Ist  May,  1856 ;  in  1856,  due  let 
May,  1857;  in  1857,  doe  Ist  May,  1858 ;  in  1858,  dae  Ist 
May,  1869 ;  in  1859,  due*  1st  May,  1860. 

Please  to  let  it  be  known  whether  the  lands  assessed  in 
1855  shoold  now  be  offored  for  sale  by  the  sheriff,  and  whether 
the  county  treasurers  should  not  pay  over  the  balanoe  of  wild 
land  taxes  when  they  strike  the  balanoe,  and  add  10  per  oent. 
on  the  1st  May,  and  not  on  the  1st  of  January  in  the  following 
year,  as  is  the  case  in  certain  counties. 

The  explanation  of  the  above  will  be  of  great  service  to  new 
townships. 

I  havOgthe  honor  to  be.  Gentlemen,  your  obt  servt, 

J.  F., 
Treasurer  of  a  new  Township. 
Tilbury  East,  25th  Jane,  1860. 
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[Oar  correspondent  does  not  seem  to  understand  the  work- 
ing of  the  Assessment  Act  as  regards  the  collection  of  taxes 
due  on  the  lands  of  non-residents.  Rather  than  answer  hu 
questions  in  detail,  we  shall  explain  the  law  in  general  terms. 

No  land  shall  be  sold  for  taxes  unless  a  portion  thereof  has 
been  due  for  fiye  years.  (Con.  Stat.  U.  0.  cap.  55,  sec.  123.) 
Then  the  treasurer  of  the  county  is  to  issue  a  warrant  to  the 
sheriff  of  the  county,  commanding  him  to  levy  upon  the  land 
for  the  arrears  due  thereon,  with  costs.  (Sec.  124.)  After  the 
issuing  of  the  warrant,  the  treasurer  is  to  receive  no  payment 
on  account  of  the  sums  contained  in  the  warrant.  (Sec.  128.) 
Immediately  upon  receipt  of  the  warrant,  the  sheriff  is  to 
advertise  a  list  of  the  lands.  (Sec.  128.)  The  day  of  sale  is 
to  be  more  than  three  months  after  the  first  publication  of  the 
list.  (Sec.  130.)  The  sheriff,  at  the  time  and  place  appointed 
for  the  sale,  is  to  sell  by  public  auction  so  much  of  the  land  as 
may  be  sufficient  to  discharge  the  taxes,  and  all  lawful  charges 
in  and  about  the  sale,  and  the  collection  of  the  taxes.  (Sec.137.) 
Within  one  month  after  sale,  the  sheriff  is  required  to  make  a 
detdled  return  to  the  treasurer,  of  each  separate  parcel  of  land 
included  in  the  warrant,  and  to  pay  him  the  money  levied  by 
virtue  thereof.  (Sec.  144.)  The  owner  of  the  land  sold  may* 
at  any  time  within  one  year  from  the  day  of  sale,  redeem  the 
estate  sold,  by  paying  or  tendering  to  the  county  treasurer,  for 
the  use  and  benefit  of  the  purchaser,  the  sum  paid  by  him, 
together  with  10  per  cent,  thereon.  (Sec.  148.)  All  moneys 
received  by  the  county  treasurer,  on  account  of  the  taxes  on 
non-residents'  lands,  wheUier  paid  to  him  directly  or  levied  by 
the  sheriff,  constitute  a  distinct  and  separate  fund,  called  the 
Non-resident  Land  Fund  of  the  county.  (Sec.  154.)  The 
treasurer  is  required  to  open  an  account  for  each  local  munici- 
pality with  that  fund.  (Sec.  155.)  The  surplus  moneys  in 
the  fund  may,  by  the  Council  of  the  county,  be  from  time  to 
time,  by  by-law,  apportioned  amongst  the  municipalities  rata- 
bly, according  to  the  amounts  received  >and  -arrears  due  on 
accodnt  of  the  non-resident  lands  in  each  municipaklitj.  (^c. 
163.)~Eds.  L.  J.] 

MO-NTHLV    R€P€RTORV. 


EX. 


COMMON  LAW. 
Thoxpsor  ▼.  Ross. 


Nov.  2. 


Sedueiian^Servieet — Child  in  serinee  doinff  work  for  parent  tcith 

permistion  ofnuuter. 

The  daughter  of  the  plaintiff  was  in  theeervice  of  the  defendant's 
mother,  and  with  the  permission  of  her  mistress,  worked  to  assist 
her  mother  in  making  shirts  at  her  mistresses  house,  after  the 
domestio  labours  of  the  day  were  at  an  end. 

Beld  that  there  was  no  such  service  rendered  to  the  mother  as 
entitled  her  to  maintain  an  aetion  fbrmduodon. 


C.  ^.  Moaais  t.  Bahbitt.  Jfi^v,  15. 

Payment  under  a  Judge* t  order — When  to  be  made— The  day  named 

in  the  order  falUny  an  Sunday. 

Where  a  payment  was  to  be  made  under  a  judge's  order  on  the 
25th  day  of  the  month,  and  that  day  fell  on  a  Sunday,  and  tender 
of  it  was  made  on  the  Monday  before  judgment  had  been  signed 
which  was  aftonrards  done. 

Eeld^  that  the  tender  was  made  at  the  proper  time  and  that  the 
Judgment  should  be  set  aside. 


C.  P. 


HsMmxGS  T.  Hall,  xt  al. 


Nov.  9. 


Escape — Damages — Payment  by  execution  creditor  to  Sheriff— ^Receipt 
of  money  from  sheriff  by  plaintiff*  t  attorney, 

A.  having  reooYered  in  an  action  judgment  against  B.  for  £45  5 
B.  was  taken  in  execution  on  a  ca  so,  B.  paid  the  £46  5  to  the 
sheriff  who  thereupon  let  him  out  of  custody.  The  attorney  who 
had  been  employed  to  issue  execution  authorised  F.  to  reoeiye  the 
money  so  paid  to  the  sheriff;  the  sheriff  paid  F.  £20  of  the  £45  5 
on  F.  promising  to  bring  the  Attorney's  receipt  for  the  money, 
whereupon  F.  was  to  receive  the  remaining  £25  5.  F.  disappeared 
with  the  £20.  A  brought  an  action  against  the  sheriff  for  the 
escape,  the  sheriff  paid  £25  into  court,  and  A.  replies— damages 
ultra. 

Meld,  that  on  this  issue  the  defendant  was  entitled  to  the  verdict. 


C.  P. 


Ramazzotti  y.  Bowbino. 


Nov.  24. 


Undisclosed  principal — False  representation  by  clerk —  What  question 

to  be  left  to  the  Jury, 

In  an  action  by  an  undisclosed  principal  for  goods  supplied  to 
the  defendants  by  his  clerk  N.  It  appeared  that  N.  was  indebted 
to  the  defendants,  and  that  upouB.,  one  of  the  defendants,  apply- 
ing to  him  for  payment,  he  represented  himself  to  be  **  the  Conti> 
neatal  Wine  Company,*'  and  got  him  to  take  some  vrine  and  spirits 
in  part  payment  of  the  debt  There  was  no  evidence  to  show  Uiat 
the  defendants  knew  that  N.  was  only  clerk  to  the  plaintiff.  The 
Judge's  direction  to  the  jury  was,  that  if  they  believed  that  the 
Continental  Wine  Company  was  at  the  time  of  the  contract  being 
entered  into  carried  on  by  the  plaintiff,  he  was  entitled  to  recover, 
notwithstanding  that  N.  represented  himself  to  be  the  Continental 
Wine  Company  and  to  be  the  principal  in  the  contract. 

Held,  that  the  direction  was  wrong,  and  that  the  proper  ques- 
tion to  be  left  to  the  jury  was,  whether  the  plaintiff  allowed  N.  to 
hold  himself  out  as  the  owner  of  the  Continental  Wine  Company, 
BO  that  a  person  dealing  with  him  might  suppose  that  he  was 
dealing  with  the  principal. 


EX. 


White  v.  Lisbon. 


Dec  7. 


Tenant  for  Itfe — Act  enabling  to  grant  leases — Power  to  lay  out 

ways. 

By  a  private  act  for  enabling  a  tenant  for  life  to  grant  leases,  it 
was  enacted  that  **  it  should  be  lawful  for  him  to  lay  out  and 
appropriate  any  part  of  the  land  and  hereditaments  therein  autho- 
rised to  be  leased  as  and  for  a  way  or  ways,  street  or  streets, 
avenue  or  avenues,  square  or  squares,  passfige  or  passages,  sewer 
or  sewers,  or  other  conveniences  for  the  general  improvement  of 
the  estate  and  the  accommodation  of  the  tenants  and  occupiers 
thereof.*' 

ffdd,  that  it  was  competent  for  the  tenant  for  life  to  lay  out 
and  appropriate  part  of  the  lands  as  a  private  road,  and  grant  a 
right  of  way  thereupon  to  some  only  of  the  lessees  under  the 
powers  of  the  act 

It  was  contended  that  a  road  laid  out  pursuant  to  the  act  should 
by  virtue  of  the  act  be  for  the  benefit  of  all.  But  the  Court  said 
that  would  go  to  show  that  if  a  square  with  large  houses  were  set 
out  with  an  enclosure,  all  tne  tenants  on  the  estate  would  have  a 
right  to  walk  in  it,  though  they  live  in  cottages  at  a  distance. 


EX. 


Wablou  ▼.  ^Hassisok. 


Nov.  26. 


Auctioneer — Sale  without  reserve — jhrineipal  and  Agenl — Pleading — 

Amendment. 

An  adrertisement  of  sale  by  anotion  without  reserve,  means 
that  neitiier  the  vendor,  nor  any  person  on  his  behalf  shall  bid, 
and  that  the  property  shall  be  sold  to  the  highest  Udder. 

At  such  sale  the  plaintiff  was  the  highest  bona  fide  bidder  for 
a  mare ;  but  the  auctioneer  knocked  down  the  lot  to  the  next  bid- 
der, who  iras  the  owner,  and  entered  his  name  in  the  sale  book 
as  purchaser.  The  plaintiff  tendered  the  price  which  he  had  bid, 
and  demanded  the  mare,  but  the  auctioneer  reftised  to  deliver  her 
to  him. 
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Beld,  that  the  auctioneer  wu  liable  to  the  plaintiff  in  an  action 
for  breach  of  contract. 

Seld^  also,  by  Millis  J.,  and  Beamwsll,  B.  that  npon  the 
eTidenoe  in  the  case  the  auctioneer  was  liable  to  the  plaintiff  for 
the  breach  of  an  undertaking  on  his  part  that  he  had  anthoritj  to 
sell  withoat  reserre,  and  that  the  declaration  ought  to  be  firamed 
accordinglj. 

Held,  (tJ&nning  tiie  judgment  of  the  Queen's  Bench)  that  the 
auctioneer  was  not  liable  upon  a  count  chargiog  him  with  a  breach 
of  duty  as  agent  of  the  plaintiff. 

Before  the  contract  has  been  complete,  the  owner  may  roYoke 
his  authority  to  the  auctioneer  to  sell ;  but  at  the  peril  of  baring 
to  indemnify  the  auctioneer,  if,  by  reason  of  his  employment  he 
has  incurred  any  liability.  But  held  that  in  this  case  the  bidding 
of  the  owner  of  the  mare  did  not  amount  to  such  revocation. 

The  court  will  exercise  largely  it  powers  of  an  amendment,  in 
order  to  determine  the  real  question  in  controTersy ;  and  in  the 
case  allowed  the  pleadings  to  be  amended. 


CHANCBBY. 

M.  R.  VsAL  T.  Vial.  July  26. 

Donates  Mortis  CKoas^^Uhindort^d  Promiaicrif  Note, 

A  delivery  of  unindorsed  promissory  not^s  payable  to  the 
donatrix,  held  a  sufficient  delirery  to  constitute  good  donates 
mortis  causa. 


M.  R. 


Nov.  6 


GovLDXB  y.  Cannon. 

WUl — Stparats  estate — Husband  and  Wife. 

A  devise  to  trustees  for  "  the  use  and  benefit  of  a  woman,  she 
to  receive  the  rents  from  the  tenants  herself  whether  married  or 
single,"  does  not  create  a  separate  use. 

A  direction  in  a  Will  that  no  sale  or  mortgage  should  be  made 
by  the  devisee  will  go  for  nothing,  unless  the  estate  be  properly 
limited  to  him. 


L.  G. 


PlOGOTT  Y.   StBATTON. 


Hoy.  12- 


BuUding  lease — Covenant — Representation. 

A  lease  for  999  years,  with  restrictive  covenants  as  to  the  mode 
of  building  upon  the  land  demised,  was  granted  to  S.,  who  sold  a 
house  built  thereon  to  P.,  representing  that  he  S.,  was  prevented 
by  his  lease  from  building  on  other  parts  of  the  iandi,  so  as  to 
Interrupt  the  sea  view.  8.  also  granted  an  under  lease  to  H.,  to 
whom  S.  made  similar  representations ;  S.  covenanting  to  observe 
the  lessees'  covenants  in  the  original  lease,  and  to  indemnify  H. 
in  respect  to  any  breach.  H.  assigned  his  under  lease  to  P. 
Snbsequently  S.  surrendered  his  original  lease,  and  obtained  a 
fresh  one  not  containing  the  Testrictive  covenants. 

field,  that  the  covenant  of  S.  in  the  under  lease  to  observe  all 
the  covenants  in  the  original  lease,  had  the  same  effect  as  if  the 
latter  covenants  had  been  repeated  at  length  in  the  under  lease ; 
and,  also,  tha^  0.  was  bound  by  his  representations. 


L.C, 


TmXDlXANN    T.    QOLDSOHMIDT. 


NOY.  8. 


BiU  of  Exchange — Acceptance  obtained  by  fraud — THtU  of  indorsee 

for  value — Jurisdiction, 

H.  drew  a  bill  of  exchange  on  the  pliuntiff,  and  induced  him  to 
accept  it  by  sending  with  it  a  forged  bill  of  lading.  H.  then  in- 
dorsed the  bill  of  exchange  to  the  defendants  for  value  without 
notice  of  the  forgery.  The  plaintiff  filed  a  bill  against  the 
indorsers,  to  restrain  them  from  suing  him  at  law,  and  praying  that 
the  bill  might  be  delivered  up  to  be  cancelled. 

Held,  that  the  fraud  practiced  on  the  acceptor  was  no  defence 
against  the  indorsers  for  value. 

Fraud  being  a  good  defence  at  law  to  an  action  on  a  bill  of 
exchange,  there  is  no  ground  for  seeking  relief  in  equity.  And 
sembU  the  bill  in  the  present  case  would  have  been  demurrable  if 
}t  had  not  prayed  ^t  the  bill  of  exchange  might  be  delivered  up. 


M.  R. 


PiDDIB  V.    PbDDIX 

Revivor — Executor. 


Nov.  11- 


Where  there  is  a  sole  plaintiff  in  a  suit,  and  a  sole  defendant, 
and  the  defendant  dies,  having  appointed  the  plaintiff  his  sole 
executor,  an  order  to  revive  may  be  obtained  by  the  plaintiff  as 
executor,  agaiust  the  persons  beneficially  interested  who  have 
been  summoned  to  attend  the  proceedings  in  Chambers. 


M.  R. 


Not.  12. 


In  Re  Dayxn,  Eiytarte  Whitb. 

Taxation — Solicitor —  Costs. 

Where  a  bill  of  costs  is  paid  under  a  protest,  an  order  to  obtun 
some  document  on  whtoh  the  solicitor  whose  bill  of  costs  is  sought 
to  be  taxed  has  a  lien,  the  objeoUonable  items  in  the  bill  ought 
to  be  specified  before  payment 


V.  C.  8. 


Hancock  y.  Roluson. 


Nov.  16. 


PractieS'^Dismissal  of  biUfor  want  of  prosecution. 

A  bill  was  served  on  a  defendant  on  the  14th  of  March,  to  which 
an  answer  was  put  in  on  the  28th  of  April  following ;  the  answer 
became  sufficient  on  the  16th  of  June.  No  frirther  steps  having 
been  taken  in  the  cause,  the  defendant  in  the  following  November^ 
moved  to  dismiss  for  want  of  prosecution.  The  court  refused  the 
pluntiff  leave  to  amend,  and  dismissed  the  bill  with  costs. 


M.  R.  8TAMsnBLD  Hallax.  Not.  11. 

Husband  and  Wife-^Equity  of  Redemption — Mortgage. 

Where  a  husband  and  wife  have  Joined  in  a  Mortgage  of  the 
wifes  copyhold  and  freehold  estate ;  and  the  equity  of  redemp- 
tion has  been  reserved  to  the  husband  and  his  heirs  simpUciter,  and 
the  husband  during  their  joint  lives  pays  off  the  mortgage  with 
the  wifes  money,  and  dies,  leaving  their  son  his  heir-at-law ;  the 
court  will,  in  the  absence  of  any  evidence  of  an  intention,  alter  the 
course  of  the  descent  of  the  equity  of  redemption,  decreeing  a 
reconveyance  by  the  husband's  heir  to  the  use  of  the  wife  in  fee. 


M.  B.  TflOXPsoH  V.  Robinson.  Not.  18. 

Witt—Legacy-~Nephew  and  Niece  and  Orand  Nqfhew,  and  Grand 

Niece. 

A  bequest  to  A.  and  B.,  as  «  nephew  and  niece,"  although  in 
the  subsequent  part  of  the  Will,  the  testator  alludes  to  them  as 
the  children  of  his  nephew,  will  not  be  sufficient  to  indicate  that 
in  a  subsequent  bequest  to  nephews  and  nieces,"  the  testator 
intended  that  his  grand  nephews  and  grand  nieces  should  be 
included. 

APPOINTMENTS  TO   OFFICEi  &C. 

OOBONSBB. 

HICHAEL  LAWLOB,  bq.,  HD.,  AjtocUta  OoroiMr  City  of  Toronto. 

LORENZO  CLOBSON,  Xiq^  MJX,  AaocUto  GoroiMr  United  OonntiM  of  Tovk 
-  and  PoeL 

DANIEL  OOON,  Esq.,  M.D.,  AModato  Oottmer  Ooonty  of  PwtlL— (ChuMttod  Hit 
Jalj,  1860.) 

NOrASIE& 

BOBSRT  MOBTIMEB  WILKI80N.  of  Klngitoii,  Ewioire,  Banteter  st  Law,  to 
be  a  Notary  Public  in  Upper  Ouuda. 

JOHN  WSSLET  KERB,  of  Cobonrg,  BeqQixe,  Attornej  at  Lav,  to  he  a  Nolaiy 
Pnblie  in  Upper  Oanada. 

GEOBOE  SBOORB^  of  Gainsborough,  Esquire^  to  be  a  Notarj  PnbUo  in  Upper 


0HRI8T0PHEB  ZOEGEB,  of  Peterebnrgh,  SKiulre,  to  be  a  Notarj  PnbUo  la 
Upper  Canada. 

WILLIAM  CANNON,  of  WeatmeaUi,  BMinlre^  to  te  a  Notary  PaUIo  in  Upper 
Canada.— (Gaaetted  21at  Joly,  1860.) 

TO    CORRESPONDENTS. 

A  Dmnov  Cooar  Cubk— V.  OsLsa^Under  ^'Dtriaioa  Conrti^"  p.  181. 
J.  Vd— Undar  <*  General  Oorreepondenee,"  p.  190. 
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DIARY   FOR  SEPTEMBER. 


1.  Satarday ....... 

2.  SUNDaT....*.. 

4.  Toeedaj........ 

b.  Wodnaadaj  .^ 
6.  Thandaj ...... 

8.  Saturday  ...... 

9.  80NDAT ...... 

10.  H<mday. 


••••••%•• 


11.  Tuesday..... 

10.  SUNDAY ... 
17.  Monday....). 

IS.  Toaaday...... 

SI.  Friday 
t3.  SUNDAY 
24.  Mond^» 

^.Tnaaday 

S.  Saturday. 
90,  SUNDAY 


•••*•«  ••• 


Paper  Day,  Common  Pleas. 
18(A  Smmda^  «/ter  TrmUp, 

I  Last  dav  for  uotlae  of  £xaminatlon  Id  Chancery,  Sandwieli 
<{     and  Whitby.  Paper  Day,  Queen's  Bench.  Last  day  for  no> 

(.    tice  of  Trial  in  County  Courts. 

I  Obaneery  Examination  Tenn,  Tbronto,  oonimenees.    Pftper 

(     Day,  Common  Pleas. 
Paper  Dikj,  Queen's  Beoch. 
Paper  Day,  Common  Fleas. 
Tkikitt  Tsrm  ends. 
liih  Sunday  after  TrMty. 

Eist  day  for  notice  of  £zamInaUon  in  ChAnoery,  Chatham 
and  Oobourg. 
lat  day  for  serrloe  of  Writ  Ibr  Toronto  Fall  Assises.  Quarter 
S«ssions  and  County  Court  sitting  in  each  County. 
Simiag  after  Tnmly. 
Last  day  for  notice  of  Bx.  in  Chancery,  London  A  Bellerille. 
Chaneery  Bxamlnation  Term,  tSandwltih  A  Whitby,  eommenoes. 
Last  day  for  declarations  Ibr  Toronto  Fall  Assises. 
19th  aukday  afUT  Trmit$, 

(  Last  day  for  notice  of  JfisaminatioB  in  Chaaoery,  Brantford 
1     and  Kingston. 

Cnaneery  Bxaminatlon  Term,  Chafham'A  Cobours,  oommenoes. 
Last  day  for  notice  of  Trial  for  Toronto. 
174A  Suida^  aJUr  Triadtg. 


DfPOBTANT  BUSINBSa  NOTIOB. 

ArMM  iiideMed  fo<Ae  iVoprietorvq^Mit  Journal  ore  r«raef^ 
aSL  our  pad  dm  aeeounU  have  hem  ptaeed  inthehandt  qf  MeMin.  PaUon  dArdagh* 
JUonejftt  Barrle,  for  caUtdian:  and  that  only  «  proa^  remitlanM  to  them  wfil 
saw  oosff . 

A  ii  with  gnat  rtUidanet  that  the  I^ropridarMhaM  adopted  thit  eotarn;  Wtthejf 
have  been  eampeUed  tedoaoin  order  to  ataUe  them  to  meet  their  current  eapentei, 
whiAareverif  heavy. 

Nam  that  the  uaefutnett  ^ the  Jotarmdi$ao generally admUled,it  would  notbeun- 
rmeenatieieeapeetthat  the  Pn^eeaum  and  Ofioen  q;' the  OnarU  would  aeoord  it  a 
bteral  eugport,  inetead^fatlomngthemedveMtobeeuedfortheirtubeer^ptione, 


TO  OO&BBSPONDBNTS— As  laatpoffe. 


^t  ipp^  teak  Safa  Iflurnal 

SEPTEMBER.  1860. 


KOTICS  TO  SUBSCRIBERS. 

Ae  iome  Sabecribers  do  not  yet  ttnderttand  our  new  method  of 
dddrteemg  the  **  Law  Journal^"  we  take  thia  opportunity  of  yiving 
an  explanation. 

The  object  of  the  system  is  to  inform  each  individual  Subscriber  of 
the  amount  due  by  him  to  us  to  the  end  of  the  oukbeitt  year  of 
publication. 

This  obfect  is  effected  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subscriber.  2.  The  amount  in  arrear,  8.  The 
current  year  to  the  end  of  which  the  comput€Uion  is  made. 

Thus  **J6hn  Smith  $6  *60."  This  signifies  that,  at  the  end  of  the 
year  I860,  John  Smith  will  be  indebted  to  us  in  the  sum  o/$5,  for 
the  current  volume,  * 

So  •'  Menry  Tompkins  $26  '60"  By  this  is  signified  that,  at  the 
end  of  the  year  1860,  ffenry  Tompkins  will  be  indebted  to  «t  in  the 
sum  of  $25,  for  6  volumes  of  the  **  Law  Journal.** 

Many  persons  take  $5  '60  to  mean  6  dollars  and  60  cents.  This 
is  a  mistake.  The  *<  60  **  has  rrferenee  to  the  year,  and  not  to  the 
amount  rqfresented  as  due. 


TEE  COMMON  SCHOOL  ACT  —  EXTRAJUDICIAL 

OPINIONS. 

Tbe  Act  of  last  Session  (cap.  49)  *'  to  amend  tlie  Upper 
Canada  Common  School  Act/^  discloses  a  new  featnre  in  leg- 
islation npon  which  we  feel  bound  to  remark.  So  singular^ 
and  if  acted  on,  so  mischieyous  a  proyision  as  that  contained 
in  the  23rd  section  may  well  inyite  discussion.  The  few 
remarks  we  purpose  to  make  are  o£fered  with  a  yiew  to 


draw  the  attention  of  our  readers  to  the  Act,  rather  than 
with  a  design  to  discuss  the  subject  of  it  at  this  time. 

In  looking  oyer  the  Act  we  were  met  at  the  first  step 
with  a  common  error  in  the  framing  of  statutes :  the  preamble 
does  not  fully  embrace  the  whole  subject  matter  of  the  act 
Preambles  are  not  necessary  in  a  well  drawn  act ;  they  are 
seldom  as  clear  and  accurate  as  they  ought  to  be  and  are 
often  incorrect,  as  in  the  example  before  us  : — 

'<  Whereas  it  is  expedient  to  amend  the  law  respecting 
Common  Schools,  &c.,''  is  the  preamble.  The  28rd  sec. 
goes  beyond  it  and  amends  (or  purports  to  amend)  the 
law  respecting  Grammur  Schoohy  and  the  last  clause  of 
the  act  embodies  a  great  error  in  legislation,  that  of  leay- 
ing  the  courts  to  find  out  and  determine  what  proyibions 
of  preyious  acts  are  repealed,  instead  of  at  once  expressly 
stating  what  clauses  were  intended  to  be  repealed. 

In  another  place  we  haye  spoken  of  the  yeiy  objection- 
able form  of  enactment  that  '<  m>  much  of  a  preyious  act  as 
%9  inconsistent  toiih  the  provisions  o/Jhis  act  is  repealed," 

But  let  us  lobk  at  sec.  23 — it  is  as  follows : — 

^  "  It  shall  be  lawful  for  the  Chief  Superintendent  of  Educa- 
tion, should  he  deem  it  expedient,  to  submit  a  case  on  any 
question  arising  under  Grammar  or  Common  School  Acts  to 
any  Judge  of  either  of  the  Superior  Courts  for  his  opinion  and 
decision.'' 

We  object  to  this  proyision,  belieying  it  unsound  in 
principle  as  well  as  inexpedient.  It  places  the  Judges  of 
our  Superior  Courts — men  holding  the  highest  offices  in 
the  country — in  the  position  of  being  legal  adyisers  to  the 
Chief  Superintendent  of  Education — called  upon  to  pass 
an  opinion  upon  eyery  case  he  ^^  deems  it  expedient  to 
submit"  to  them. 

We  ask — ^is  it  right  to  call  upon  these  high  functionaries 
to  giye  an  opinion  upon  any  case  got  up  by  any  indiyidual, 
whateyer  may  be  his  position  officially  or  otherwise  f  How 
is  the  Chief  Superintendent  to  collect  and  ascertain  the 
facts — how  is  the  clause  to  be  worked  ?  Is  he  to  seek  the 
interpretation  of  any  word  or  clause  on  which  a  difficulty 
as  to  the  application  suggests  itself,  to  require  an  interpret 
tation  so  comprehensive,  a  paraphrase  so  clear,  as  to  pro- 
vide  for  every  ease  which  may  arise  f  Our  Judges  are 
able  men  and  sound  lawyers  no  doubt,  but  they  will  scarcely 
be  able  to  accomplish  such  a  feat  Is  the  Chief  Superin- 
tendent to  giye  his  own  yersion  of  specific  cases  as  they 
arise,  and  is  the  Judge  to  act  upon  that  functionaiys  ex 
parte  statement  of  the  facts  ?  We  cannot  understand  how 
the  materia]  for  ^^  the  case''  is  to  be  obtained.  We  know 
of  no  machinery  for  taking  eyidence  to  ground  a  case  for 
a  judicial  decision,  and  we  cannot  suppose  that  any  clan- 
destine method  is  contemplated.  We  do  not  mean  the 
word  '' clandestine"  to  be  understood  inanofiensiye  sense; 
but  any  plan  .of  collecting  &ot8  for  such  a  purpose,  not  in 
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accordance  with  common  law  principles,  may  well  be  called 
clandestine.  If  the  decision  of  the  Judge  were  to  have 
any  weight  it  might  condemn  or  operate  injarionsly  against 
a  party  affected  by  the  question,  without  his  being  heard 
'^^n  infringement  on  the  first  principles  of  common  justice. 

But  suppose  a  case  laid  before  and  acted  upon  by  a 
Judge — ^what  is  to  be  the  legal  effect  of  his  *'  decision  V* 
What  does  it  adjudicate  f  Between  whom  does  it  decide  ? 
Will  parties  be  justified  in  acting  on  such  a  decision? 
Will  it  oust  the  courts  of  jurisdiction  upon  action  brought 
respecting  the  same  subject  matter?  Will  it  preclude 
the  parties  injured,  or  supposing  themselves  injured,  from 
seeking  redress  through  the  ordinary  tribunals?  Surely 
not.  What  then  —  is  the  Chief  Superintendent  really 
authorized  to  take  opinions  upon  abstract  questions  and 
supposed  or  possible  cases,  and  the  Judges  to  pronounce 
upon  and  explain  ''  the  true  intent  and  meaning''  of  the 
language,  or  to  trace  out  the  proper  procedure  for  the 
Chief  Superintendent,  in  the  exercise  of,  his  very  large 
powers  ?  In  other  words,  is  Sir  John  Beverley  Robinson, 
or  Chief  Justice  Draper,  for  example,  to  write  a  treatise 
vpon  the  muddy  portions  of  the  School  Act  for  the  Chief 
Superintendent  of  Education? 

Judicial  opinions  are  not  given  ex  parU^  nor  without 
hearing  all  parties  concerned,  and  judicial  decisions  are  not 
made  upon  such  foundations.  What  then  is  meant?  Surely 
not  that  the  Chief  Superintendent  may  quietly  obtain  and 
privately  keep  in  the  archives  of  his  office  the  secret 
opinions  of  the  Judges  ?  That  can  hardly  be :  it  would 
humble  the  Judges  to  the  dust 

But,  secret  or  open,  there  is  an  additional  objection  to 
taking  the  opinion  of  any  Judge  in  the  way  proposed.  It 
places  him  in  a  false  position ;  and  a  Judge  who  is  com- 
mitted by  a  deliberately  pronounced  opinion  does  not  often 
alter  it.  We  do  not  mean  to  say  that  any  opinion  would 
be  adhered  to  from  improper  motives ;  far  from  it.  But 
there  is  a  certain  feeling  incident  to  our  common  natuie^ 
though  the  individual  may  be  insensible  to  its  influence' 
which  would  render  it  exceedingly  dangerous  to  the  due 
administration  of  justice  that  a  Judge  should  (on  the  mere 
motion  of  an  irresponsible  agent,  whenever  such  agent 
deems  it  expedient)  be  placed  in  a  position  of  saying 
to-day  what  it  may  be  to-morrow  argued  that  he  was  wrong 
in  saying. 

Why  should  a  Judge  be  thus  committed  to  an  opinion 
upon  ^'a  case/'^ without  the  advantage  of  having  that  case 
sifted  and  debated  before  him  previously  to  his  being  called 
upon  for  a  decision  ? 

Let  us  not  be  understood,  from  what  we  have  said,  as 
assuming  that  any  one  of  the  Judges  would  fisel  it  to  be 


his  duty,  or  that  he  was  acting  in  the  execution  of  his  judi- 
cial powers,  for  which  alone  he  was  appointed,  in  furnish- 
ing materials  to  enable  an  oracle  of  the  Common  School 
Law  to  propound  dogmas  or  give  responses  to  the  enquiring 
public.  We  unhesitatingly  say  that  the  man  who  penned 
that  clause  is  a  dangerous  man,  or  is  grossly  ignorant  of 
the  fundamental  principles  of  law.  Nothing  can  be  more 
constitutionally  dangerous  or  foreign  to  the  genius  of  the 
laws  of  England  than  requiring  a  Judge  to  give  an  opinion 
to  any  person  or  department  on  any  matter  not  formally 
in  litigation.  No  person  or  officer  should  be  allowed  to  act 
on  any  opinion  given  as  to  a  case  that  might  arise.  If  the 
School  Department  may  obtain  a  judicial  opinion,  why  not 
the  Crown  Law  Department,  the  finance  Ministers'  De- 
partment, or  any  branch  of  the  Executive,  before  engaging 
in  some  criminal  prosecution  or  political  scheme  ?  But  our 
space  will  not  permit  us  to  pursue  this  view  of  the  matter 
further  at  present.  So  having  opened  the  question  to 
our  readers,  and  especially  to  our  professional  readers,  let 
us  add :  We  have  been  speaking  of  what  the  framer  of  the 
23rd  section  may  possibly  have  had  in  his  wise  head, 
namely,  to  make  it  '^  competent''  for  the  Chief  Superinten- 
dent to  submit  a  case  to  any  Judge  of  the  Court  of  Queen's 
Bench,  the  Court  of  Common  Pleas,  or  of  the  Court  of 
Chanceiy  in  Upper  Canada.  But  we  venture  to  doubt  (if 
such  was  the  object)  that  it  has  been  attained — to  doubt 
that  such  is  the  meaning  of  the  clause — and  gravely  to 
doubt  that  it  is  capable  of  being  acted  on  at  all,  and,  even 
if  otherwise  perfectly  unobjectionable,  that  a  Judge  of  any 
of  the  three  named  Courts  would  feel  that  he  was  acting 
with  authority  in  deciding  any  such  case,  or  that  he  had 
any  jurisdiction  in  the  matter. 

The  language  used  is,  ''may  submit  a  case  to  any  Judge 
of  either  of  the  Superior  Courts,''  &c.  We  of  course  as- 
sume that  the  Courts  meant  are  ''Superior  Courts"  of 
Upper  Canada}  but  as  there  happens  to  be  three  Superior 
Courts,  which  «two  out  of  the  three  are  meant  ?  It  is 
obvious  from  the  language  used  in  two  places  in  the  clause 
("  either  of  the  Superior  Courts")  that  two  only  (and  the 
Judges  of  such  Courts)  were  intended  by  the  Legislature 
to  be  invested  with  the  jurisdiction,  and  that  to  two  only 
of  the  three  can  the  Chief  Superintendant  apply. 

If  the  Chief  Superintendant  submits  a  case  to  Mr.  Jus- 
tice X,  of  the  Common  Pleas,  can  that  Judge  undertake  to 
say  that  he  is  a  Judge  of  one  of  the  two  Courts  intended  ? 
or  Mr.  Justice  Y,  of  the  Queen's  Bench,  undertake  to  say 
that  he  is  certainly  a  Judge  of  one  of  the  two  fiivored 
Courts  ?  and  the  same  may  be  said  of  Vice-chancellor  Z. 

We  find'^it  expressly  provided  by  enactment,  to  give 
definite  meanings  to  certain  words  and  expressions,  that 
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^Hhe  words  Saperior  Courts  shall  mean  the  Court  of  Queen's 
^'  Bench^  the  Court  of  Common  Pleas^  and  the  Court  of 
*'  Chancery  ;*'  and  that  "  the  words  Superior  Courts  of 
*'  Common  Law  shall  mean  the  two  former,  and  that  Court 
<'  of  Equity  i?hall  mean  the  Court  of  Chancery."  In  using 
therefore  the  words  Superior  Courts  the  Legislature  em- 
ployed an  expression  the  definite  meaning  of  which  had 
been  already  legislatively  fixed,  and  which  in  that  sense  is 
found  mentioned  throughout  the  whole  body  of  our  statute 
law.  In  other  acts  of  the  last  session  of  Parliament  the 
expressions  are  used  in  accordance  with  their  defined 
meanings. 

The  word  either,  then,  taking  in  the  idea  of  the  two 
Courts,  and  the  particular  two  not  being  defined,  unless 
two  Judges  of  two  Superior  Courts  acted  together  (which 
is  not  provided  for),  there  would  be  no  certainty  that  the 
one  proposing  to  act  was  not  a  Judge  of  the  third  Court,  not 
included  in  the  jurisdiction  conferred.  We  doubt,  there- 
fore, whether  the  clause  can  or  ought  to  be  acted  on.  We 
shall  sec-  But  perhaps  we  are^taking  too  serious  a  view  of 
the  matter,  and  after  all  that  the  Legislature  merely  in- 
tended to  crack  a  joke  with  the  Judges,  taking  care  that  if 
<<my  Lords"  should  take  the  thing  in  dudgeon  that  no  one 
amongst  them  could  certainly  say  the  legislative  joke  was 
pointed  at  him.  In  that  aspect^  the  Chief  Superintendant 
had  better  bottle  up  his  little  ^'  cases." 


TUB  "INFEiaOR  JURISDICTION''  OF  THE  SUPERIOR 

COURTS. 

'^  Inferior  Jurisdiction  Cases"  are  abolbhed  by  die  Act 
of  last  session,  (cap.  42,)  "  to  repeal  certain  provisions  of 
the  Common  Law  Procedure  Act."  Henceforth  the  several 
Courts  will  do  their  own  work  proper. 

We  are  amongst  those  who  thought  there  was  no  real 
value  in  the  provision.  Many  instances  occurred,  in  which 
suitors  suffered  severely  both  in  time  and  pocket,  in 
consequence  of  their  claims  being  entered  in  ''  the  Inferior 
Jurisdiction."  We  indicated  a  long  time  since,  what 
was  the  true  solution  of  ^'  the  three  lists."  Apart  from 
the  inoonvenienoe  and  loss  to  the  public,  the  Judges  of 
the  Superior  Courts,  already  overburdened  with  work,  had, 
at  the  whim  or  caprice  of  practitioners,  a  large  share  of 
business  thrown  upon  them,  a  result  that  never  could  have 
been  contemplated  by  the  Legislature. 

But  ihe  right  to  bring  these  suits  was  objectionable  in 
principle,  and  ran  counter  to  the  steady  current  of  modem 
legislation  in  fiivor  of  decentralization.  We  believe  the 
time  is  fast  approaching  when  any  suit,  whatever  the  sub- 
ject matter,  may  be  entered  in  the  first  instance  in  a  local 
court,  capable  of  course  of  being  removed  by  certiorari,  or, 
as  is  the  case  now  in  respect  to  actions  against  Justices  of 


the  Peace,  subject  to  the  defendant's  right  to  object  to  the 
jurisdiction. 

The  4th  sec.  of  the  Act  furnishes  evidence  of  the  feeling 
in  favor  of  the  disposal  of  plain  cases  in  the  County  Court, 
irrespective  of  amount,  for  it  enables  every  case  in  which 
the  amount  of  demand  is  ascertained  by  the  signature  of 
defendant  to  be  transferred  to  the  County  Courts  for  trial ; 
and  this  clause,  if  we  rightly  remember,  was  added  to  the 
original  bill  in  the  Upper  House. 

It  would  have  been  much  more  simple  to  have  at  once 
given  primary  jurisdiction  to  the  County  Courts  in  such  caseSy 
instead  of  doing  it  in  a  roundabout  way.  There  can  be  no 
real  distinction  between  a  liquidated  demand  for  $100  and 
$400 — on  a  promissory  note  for  example,  when  the  powers 
to  enforce^ the  judgment,  and  the  officers  through  whom  it 
is  to  be  enforced;  are  the  same  in  both  tribunals,  Superior 
and  Inferior. 

The  Act  before  us  is  a  good  specimen  of  the  great  and 
manifest  improvement  in  the  form  of  recent  enactments. 
It  harmonises  with  the  excellent  foundation  we  have  in 
the  consolidation  (we  had  almost  said  code)  for  Upper 
Canada.  It  does  not  interfere  with  the  order  of  provisions 
in  the  Consolidated  Statute,  and  the  alterations  it  makes  are 
easily  noted  therein.  Moreover,  it  is  not  defaced  by  that 
abomination  of  abominations,  a  long  and  illogical  preamble, 
and  no  more  words  appear  to  be  used  (with  the  exception 
of  sec.  4,  which  is  rather  verbose  and  ill  arranged)  than 
are  necessary  to  convey  the  meaning. 

Sec.  1,  blots  completely  out  of  the  Consolidated  Statutes 
every  provision  .  respecting  the  '^  Inferior  Jurisdiction." 
The  plan  of  making  a  clean  sweep  in  this  way  is  the  very 
best,  and  saves  a  world  of  doubt  and  difficulty  in  con- 
struction. A  large  proportion  of  the  oases  before  our 
courts,  upon  the  meaning  of  statutes,  grew  out  of  the  plan 
of  altering  the  law,  and.  virtually  killing  off  a  number  of 
provisions,  but  leaving  them  still  upon  the  statute  book^^^ 
a  parcel  of  rubbish  to  fructify  litigation  at  the  expense  of 
unfortunate  suitors.  A  common  method  was  to  add  a 
general  clause,  providing  that  '^  all  acts  and  parts  of  acts 
inconsistent  with  this  act,  shall  be,  and  are  hei^by  te- 
pealed^' — a  convenient  mode  certainly,  for  ignorant,  lasy,  olr 
stupid  persons,  but  not  a  method  to  which  a  man  acquainted 
with  his  subject,  and  anxious  to  do  it  justice,  would  re^ 
sort. 

There  can  be  no  question  that  law  practitionera  alone 
are  fully  qualified  to  judge  of  the  fitness  of  an  act  relating 
to  the  administration  of  the  law,  and  so  to  shape  it  that  it 
may  harmonize  with  existing  provisions — ^|i>ut  as  all  men 
fiincy  that  they  know  how  to  poke  a  fire  or  boil  potatoes,  so 
they  all  seem  to  &noy  that  they  know  how  to  frame  all 
kinds  of  laws. 
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accordance  with  common  law  principles,  may  well  be  called 
clandestine.  If  the  decision  of  the  Jndge  were  to  have 
any  weight  it  might  condemn  or  operate  injarionsly  against 
a  party  affected  by  the  question,  without  his  being  heard 
'-^an  infringement  on  the  first  principles  of  common  justice. 

Bat  suppose  a  case  laid  before  and  acted  upon  by  a 
Judge — ^what  is  to  be  the  legal  effect  of  his  *^  decision  V 
What  does  it  adjudicate  f  Between  whom  does  it  decide  ? 
Will  parties  be  justified  in  acting  on  such  a  decision? 
Will  it  oust  the  courts  of  jurisdiction  upon  action  brought 
respecting  the  same  subject  matter?  Will  it  preclude 
the  parties  injured^  or  supposing  themselves  injured,  from 
seeking  redress  through  the  ordinary  tribunals?  Surely 
not.  What  then  —  is  the  Chief  Superintendent  really 
authorized  to  take  opinions  upon  abstract  questions  and 
supposed  or  possible  cases,  and  the  Judges  to  pronounce 
upon  and  explain  ''  the  true  intent  and  meaning''  of  the 
language,  or  to  trace  out  the  proper  procedure  for  the 
Chief  Superintendent^  in  the  exercise  of  ^  his  very  large 
powers  ?  Li  other  words,  is  Sir  John  Beverley  Robinson, 
or  Chief  Justice  Draper,  for  example,  to  write  a  treatise 
vpon  the  muddy  portions  of  the  School  Act  for  the  Chief 
Superintendent  of  Education? 

Judicial  opinions  are  not  given  ex  parte,  nor  without 
hearing  all  parties  concerned,  and  judicial  decisions  are  not 
made  upon  such  foundations.  What  then  is  meant?  Surely 
not  that  the  Chief  Superintendent  may  quietly  obtain  and 
privately  keep  in  the  archives  of  his  office  the  secret 
opinions  of  the  Judges  ?  That  can  hardly  be :  it  would 
humble  the  Judges  to  the  dust 

But,  secret  or  open,  there  is  an  additional  objection  to 
taking  the  opinion  of  any  Judge  in  the  way  proposed.  It 
places  him  in  a  fabe  position ;  and  a  Judge  who  is  com- 
mitted by  a  deliberately  pronounced  opinion  does  not  often 
alter  it.  We  do  not  mean  to  say  that  any  opinion  would 
be  adhered  to  from  improper  motives ;  far  from  it.  But 
there  is  a  certain  feeling  incident  to  our  common  natuiey 
though  the  individual  may  be  insensible  to  its  infiuence' 
which  would  render  it  exceedingly  dangerous  to  the  due 
administration  of  justice  that  a  Judge  should  (on  the  mere 
motion  of  an  irresponsible  agent,  whenever  such  agent 
deems  it  expedient)  be  placed  in  a  position  of  saying 
to-day  what  it  may  be  to-morrow  argued  that  he  was  wrong 
in  saying. 

Why  should  a  Judge  be  thus  committed  to  an  opinion 
upon  <'a  case/'^without  the  advantage  of  having  that  case 
sifted  and  debated  before  him  previously  to  his  being  called 
upon  for  a  decision  ? 

Let  us  not  be  understood,  from  what  we  have  said,  as 


his  duty,  or  that  he  was  acting  in  the  execution  of  his  judi- 
cial powers,  for  which  alone  he  was  appointed,  in  furnish- 
ing materials  to  enable  an  oracle  of  the  Common  School 
Law  to  propound  dogmas  or  give  responses  to  the  enquiring 
public.  We  unhesitatingly  say  that  the  man  who  penned 
that  clause  is  a  dangerous  man,  or  is  grossly  ignorant  of 
the  fundamental  principles  of  law.  Nothing  can  be  more 
constitutionally  dangerous  or  foreign  to  the  genius  of  the 
laws  of  England  than  requiring  a  Judge  to  give  an  opinion 
to  any  person  or  department  on  any  matter  not  formally 
in  litigation.  No  person  or  officer  should  be  allowed  to  act 
on  any  opinion  given  as  to  a  case  that  might  arise.  If  the 
School  Department  may  obtain  a  judicial  opinion,  why  not 
the  Crown  Law  Department,  the  Finance  Ministers'  De- 
partment, or  any  branch  of  the  Executive,  before  engaging 
in  some  criminal  prosecution  or  political  scheme?  But  our 
space  will  not  permit  us  to  pursue  this  view  of  the  matter 
further  at  present.  So  having  opened  the  question  to 
our  readers,  and  especially  to  our  professional  readers,  lei 
us  add :  We  have  been  speaking  of  what  the  framer  of  the 
23rd  section  may  possibly  have  had  in  his  wise  head, 
namely,  to  make  it  *^  competent''  for  the  Chief  Superinten- 
dent to  submit  a  case  to  any  Judge  of  the  Court  of  Queen's 
Bench,  the  Court  of  Common  Pleas,  or  of  the  Court  of 
Chancery  in  Upper  Canada.  But  we  venture  to  doubt  (if 
such  was  the  object)  that  it  has  been  attained — to  doubt 
that  such  is  the  meaning  of  the  clause— and  gravely  to 
doubt  that  it  is  capable  of  being  acted  on  at  all,  and,  even 
if  otherwise  perfecdy|unobjectionable,  that  a  Judge  of  any 
of  the  three  named  Courts  would  feel  that  he  was  acting 
with  authority  in  deciding  any  such  case,  or  that  he  had 
any  jurisdiction  in  the  matter. 

The  language  used  is,  ''may  submit  a  case  to  any  Judge 
of  either  of  the  Superior  Courts,"  &c.  We  of  course  as- 
sume that  the  Courts  meant  are  ''Superior  Courts"  o/ 
Upper  Canada;  but  as  there  happens  to  be  three  Superior 
Courts,  which  .two  out  of  the  three  are  meant  ?  It  is 
obvious  from  the  language  used  in  two  places  in  the  clause 
("  either  of  the  Superior  Courts")  that  two  only  (and  the 
Judges  of  such  Courts)  were  intended  by  the  Legislature 
to  be  invested  with  the  jurisdiction,  and  that  to  two  only 
of  the  three  can  the  Chief  Superintendant  apply. 

If  the  Chief  Superintendant  submits  a  case  to  Mr.  Jus- 
tice X,  of  the  Common  Pleas,  can  that  Judge  undertake  to 
say  that  he  is  a  Judge  of  one  of  the  two  Courts  intended  ? 
or  Mr.  Justice  Y,  of  the  Queen's  Bench,  undertake  to  say 
that  he  is  certainly  a  Judge  of  one  of  the  two  fiivored 
Courts  ?  and  the  same  may  be  said  of  yice-Chancellor  Z. 

We  find*,it  expressly  provided  by  enactment,  to  give 
assuming  that  any  one  of  the  Judges  would  fieel  it  to  be  |  definite  meanings  to  certain  words  and  expressions,  that 
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^Hhe  words  Saperior  Courts  shall  mean  the  Court  of  Queen's 
^'  Bench^  the  Court  of  Common  Pleas^  and  the  Court  of 
"  Chancery ;"  and  that  "  the  words  Superior  Courts  of 
*'  Common  Law  shall  mean  the  two  former,  and  that  Court 
''  of  Equity  ^all  mean  the  Court  of  Chancery."  In  using 
therefore  the  words  Superior  Courts  the  Legislature  em- 
ployed an  expression  the  definite  meaning  of  which  had 
been  already  legislatively  fixed,  and  which  in  that  sense  is 
found  mentioned  throughout  the  whole  body  of  our  statute 
law.  In  other  acts  of  the  last  session  of  Parliament  the 
expressions  are  used  in  accordance  with  their  defined 
meanings. 

The  word  either^  then,  taking  in  the  idea  of  the  two 
Courts,  and  the  particular  two  not  being  defined,  unless 
two  Judges  of  two  Superior  Courts  acted  together  (which 
is  not  provided  for),  there  would  be  no  certainty  that  the 
one  proposing  to  act  was  not  a  Judge  of  the  third  Court,  not 
included  in  the  jurisdiction  conferred.  We  doubt,  there- 
fore, whether  the  clause  can  or  ought  to  be  acted  on.  We 
shall  sec.  But  perhaps  we  are^taking  too  serious  a  view  of 
the  matter,  and  after  all  that  the  Legislature  merely  in- 
tended to  crack  a  joke  with  the  Judges,  taking  care  that  if 
<<my  Lords"  should  tak^  the  thing  in  dudgeon  that  no  one 
amongst  them  could  certainly  say  the  legislative  joke  was 
pointed  at  him.  In  that  aspect^  the  Chief  Superintendant 
had  better  bottle  up  his  little  ''  cases." 


TUB  "  INFERIOR  JURISDICTION"  OF  THE  SUPERIOR 

COURTS. 


'^  Inferior  Jurisdiction  Cases"  are  abolished  by  the  Act 
of  last  session,  (cap.  42,)  '<  to  repeal  certain  provisions  of 
the  Common  Law  Procedure  Act."  Henceforth  the  several 
Courts  will  do  their  own  work  proper. 

We  are  amongst  those  who  thought  there  was  no  real 
value  in  the  provision.  Many  instances  occurred,  in  which 
suitors  suffered  severely  both  in  time  and  pocket,  in 
consequence  of  their  claims  being  entered  in  ''  the  Inferior 
Jurisdiction."  We  indicated  a  long  time  since,  what 
WBfl  the  true  solution  of  '^  the  three  lists."  Apart  from 
Che  inoonvenienoe  and  loss  to  the  public,  the  Judges  of 
the  Superior  Courts,  already  overburdened  with  work,  had, 
at  the  whim  or  caprice  of  practitioners,  a  large  share  of 
business  thrown  upon  them,  a  result  that  never  could  have 
been  contemplated  by  the  Legislature. 

But  the  right  to  bring  these  suits  was  objectionable  in 
principle,  and  ran  counter  to  the  steady  current  of  modem 
legislation  in  fiivor  of  decentralization.  We  believe  the 
time  is  fast  approaching  when  any  suit,  whatever  the  sub- 
ject matter,  may  be  entered  in  the  first  instance  in  a  local 
court,  capable  of  course  of  being  removed  by  certiorari^  or, 
as  is  the  case  now  in  respect  to  actions  against  Justices  of 


the  Peace,  subject  to  the  defendant's  right  to  object  to  the 
jurisdiction. 

The  4th  sec.  of  the  Act  furnishes  evidence  of  the  feeling 
in  favor  of  the  disposal  of  plain  cases  in  the  County  Court, 
irrespective  of  amount,  for  it  enables  every  case  in  which 
the  amount  of  demand  is  cucertained  by  the  signature  of 
defendant  to  be  transferred  to  the  County  Courts  for  trial ; 
and  this  clause,  if  we  rightly  remember,  was  added  to  the 
original  bill  in  the  Upper  House. 

It  would  have  been  much  more  simple  to  have  at  once 
given  primary  jurisdiction  to  the  County  Courts  in  such  cases, 
instead  of  doing  it  in  a  roundabout  way.  There  can  be  no 
real  distinction  between  a  liquidated  demand  for  $100  and 
$400 — on  a  promissory  note  for  example,  when  the  powers 
to  enforce^ the  judgment,  and  the  officers  through  whom  it 
is  to  be  enforced,  are  the  same  in  both  tribunals,  Superior 
and  Inferior. 

The  Act  before  us  is  a  good  specimen  of  the  great  and 
manifest  improvement  in  the  form  of  recent  enactments. 
It  harmonises  with  the  excellent  foundation  we  have  in 
the  consolidation  (we  had  almost  said  code)  for  Upper 
Canada.  It  does  not  interfere  with  the  order  of  provisions 
in  the  Consolidated  Statute,  and  the  alterations  it  makes  are 
easily  noted  therein.  Moreover,  it  is  not  defaced  by  that 
abomination  of  abominations,  a  long  and  illogical  preamble, 
and  no  more  words  appear  to  be  used  (with  the  exception 
of  sec.  4,  which  is  rather  verbose  and  ill  arranged)  than 
are  necessary  to  convey  the  meaning. 

Sec.  1,  blots  completely  out  of  the  Consolidated  Statutes 
every  provision  respecting  the  ''  Inferior  Jurisdiction." 
The  plan  of  making  a  clean  sweep  in  this  way  is  the  very 
best,  and  saves  a  world  of  doubt  and  difficulty  in  con- 
struction. A  large  proportion  of  the  cases  before  our 
courts,  upon  the  meaning  of  statutes,  grew  out  of  the  plan 
of  altering  the  law,  and.  virtually  killing  off  a  number  of 
provisions,  but  leaving  them  still  upon  the  statute  book*"^ 
a  parcel  of  rubbish  to  fructify  litigation  at  the  expense  of 
unfortunate  suitors.  A  common  method  was  to  add  a 
general  clause,  providing  that  ^'  all  acts  and  parts  of  acts 
inconsistent  with  this  act,  shall  be,  and  are  hei^by  te- 
pealed^' — a  convenient  mode  certainly,  for  ignorant,  lasy,  ot 
stupid  persons,  but  not  a  method  to  which  a  man  acquainted 
with  his  suljeot,  and  anxious  to  do  it  justice,  would  re- 
sort 

There  can  be  no  question  that  law  practitioneis  alone 
are  fully  qualified  to  judge  of  the  fitness  of  an  act  relating 
to  the  administration  of  the  law,  and  so  to  shape  it  that  it 
may  harmonize  with  existing  provisions — ^but  as  all  men 
fiincy  that  they  know  how  to  poke  a  fire  or  boil  potatoes,  so 
they  all  seem  to  &noy  that  they  know  how  to  firame  all 
kinds  of  laws. 
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tccordanoe  with  common  law  principles,  may  well  be  called 
clandestine.  If  the  decision  of  the  Jodge  were  to  have 
any  weight  it  might  condemn  or  operate  injarionsly  against 
a  party  affected  by  the  question,  withont  his  being  heard 
'^^n  infringement  on  the  first  principles  of  common  jostice. 

But  suppose  a  case  laid  before  and  acted  upon  by  a 
Judge — ^what  is  to  be  the  legal  effect  of  his  ^^  decision  ?" 
What  does  it  adjudicate  f  Between  whom  does  it  decide  ? 
Win  parties  be  justified  in  acting  on  such  a  decision? 
Will  it  oust  the  courts  of  jurisdiction  upon  action  brought 
respecting  the  same  subject  matter?  Will  it  preclude 
ihe  parties  injured,  or  supposing  themselves  injured,  from 
seeking  redress  through  the  ordinary  tribunals?  Surely 
not.  What  then  —  is  the  Chief  Superintendent  really 
authorized  to  take  opinions  upon  abstract  questions  and 
supposed  or  possible  cases,  and  the  Judges  to  pronounce 
upon  and  explain  ''  the  true  intent  and  meaning''  of  the 
knguage,  or  to  trace  out  the  proper  procedure  for  the 
Chief  Superintendent,  in  the  exercise  of,  his  very  large 
powers  ?  In  oiher  words,  is  Sir  John  Beverley  Robinson, 
or  Chief  Justice  Draper,  for  example,  to  write  a  treatise 
vpon  the  muddy  portions  of  the  School  Act  for  the  Chief 
Superintendent  of  Education  ? 

Judicial  opinions  are  not  given  ex  parUf  nor  without 
hearing  all  parties  concerned,  and  judicial  decisions  are  not 
made  upon  such  foundations.  What  then  is  meant?  Surely 
not  that  the  Chief  Superintendent  may  quietly  obtain  and 
privately  keep  in  the  archives  of  his  office  the  secret 
opinions  of  the  Judges  ?  That  can  hardly  be :  it  would 
humble  the  Judges  to  the  dust. 

But,  secret  or  open,  there  is  an  additional  objection  to 
taking  the  opinion  of  any  Judge  in  the  way  proposed.  It 
places  him  in  a  false  position ;  and  a  Judge  who  is  com- 
mitted by  a  deliberately  pronounced  opinion  does  not  often 
alter  it.  We  do  not  mean  to  say  that  any  opinion  would 
be  adhered  to  from  improper  motives ;  far  from  it.  But 
there  is  a  certain  feeling  incident  to  our  common  nature; 
though  the  individual  may  be  insensible  to  its  infiuence' 
which  would  render  it  exceedingly  dangerous  to.  the  due 
administration  of  justice  that  a  Judge  should  (on  the  mere 
motion  of  an  irresponsible  agent,  whenever  such  agent 
deems  it  expedient)  be  placed  in  a  position  of  saying 
to-day  what  it  may  be  to-morrow  argued  that  he  was  wrong 
in  saying. 

Why  should  a  Judge  be  thus  committed  to  an  opinion 
upon  *'  a  case/'^without  the  advantage  of  having  that  case 
sifted  and  debated  before  him  previously  to  hb  being  called 
upon  for  a  decision  ? 

Let  us  not  be  undentood,  from  what  we  have  said,  as 


his  duty,  or  that  he  was  acting  in  the  execution  of  his  judi- 
cial powers,  for  which  alone  he  was  appointed,  in  furnish- 
ing materials  to  enable  an  oracle  of  the  Common  School 
Law  to  propound  dogmas  or  give  responses  to  the  enquiring 
public.  We  unhesitatingly  say  that  the  man  who  penned 
that  clause  is  a  dangerous  man,  or  is  grossly  ignorant  of 
the  fundamental  principles  of  law.  Nothing  can  be  more 
constitutionally  dangerous  or  foreign  to  the  genius  of  the 
laws  of  England  than  requiring  a  Judge  to  give  an  opinion 
to  any  person  or  department  on  any  matter  not  formally 
in  litigation.  No  person  or  officer  should  be  allowed  to  act 
on  any  opinion  given  as  to  a  case  that  might  arise.  If  the 
School  Department  may  obtain  a  judicial  opinion,  why  not 
the  Crown  Law  Department,  the  finance  Ministers'  De- 
partment, or  any  branch  of  the  Executive,  before  engaging 
in  some  criminal  prosecution  or  political  scheme  ?  But  our 
space  will  not  permit  us  to  pursue  this  view  of  the  matter 
further  at  present.  So  having  opened  the  question  to 
our  readers,  and  especially  to  our  professional  readers,  lei 
us  add :  We  have  been  speaking  of  what  the  framer  of  the 
23rd  section  may  possibly  have  had  in  his  wise  head, 
namely,  to  make  it  '^  competent"  for  the  Chief  Superinten- 
dent to  submit  a  case  to  any  Judge  of  the  Court  of  Queen*B 
Bench,  the  Court  of  Common  Pleas,  or  of  the  Court  of 
Chancery  in  Upper  Canada.  But  we  venture  to  doubt  (if 
such  was  the  object)  that  it  has  been  attained — to  doubt 
that  such  is  the  meaning  of  the  clause — and  gravely  to 
doubt  that  it  is  capable  of  being  acted  on  at  all,  and,  even 
if  otherwise  perfectly  unobjectionable,  that  a  Judge  of  any 
of  the  three  named  Courts  would  feel  that  he  was  acting 
with  authority  in  deciding  any  such  case,  or  that  he  had 
any  jurisdiction  in  the  matter. 

The  language  used  is,  '^may  submit  a  case  to  any  Judge 
of  either  of  the  Superior  Courts,''  &c.  We  of  course  as- 
sume that  the  Courts  meant  are  <' Superior  Courts''  qf 
Upper  Canada;  but  as  there  happens  to  be  three  Superior 
Courts,  which  .two  out  of  the  three  are  meant  ?  It  is 
obvious  from  the  language  used  in  two  places  in  the  clause 
(''  either  of  the  Superior  Courts")  that  two  only  (and  the 
Judges  of  such  Courts)  were  intended  by  the  Legislature 
to  be  invested  with  the  jurisdiction,  and  that  to  two  only 
of  the  three  can  the  Chief  Superiutendant  apply. 

If  the  Chief  Superiutendant  submits  a  case  to  Mr.  Jus- 
tice X,  of  the  Common  Pleas,  can  that  Judge  undertake  to 
say  that  he  is  a  Judge  of  one  of  the  two  Courts  intended  ? 
or  Mr.  Justice  Y,  of  the  Queen's  Bench,  undertake  to  say 
that  he  is  certainly  a  Judge  of  one  of  the  two  fiirored 
Courts  ?  and  the  same  may  be  said  of  yice-Chancellor  Z. 

We  find'^it  expressly  provided  by  enactment,  to  give 


assuming  that  any  one  of  ihe  Judges  would  fieel  it  to  be  |  definite  meanings  to  certain  words  and  expressions,  that 
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^'  the  words  Saperior  Coarts  shall  mean  the  Court  of  Queen's 
^'  Bench,  the  Court  of  Common  Pleas,  and  the  Court  of 
**  Chancery ;"  and  that  "  the  words  Superior  Courts  of 
*' Common  Law  shall  mean  the  two  former,  and  that  Court 
'<  of  Equity  ghall  mean  the  Court  of  Chancery."  In  using 
therefore  the  words  Superior  Courts  the  Legislature  em> 
ployed  an  expression  the  definite  meaning  of  which  had 
been  already  legislatively  fixed,  and  which  in  that  sense  is 
found  mentioned  throughout  the  whole  body  of  our  statute 
law.  In  other  acts  of  the  last  session  of  Parliament  the 
expressions  are  used  in  accordance  with  their  defined 
meanings. 

The  word  either,  then,  taking  in  the  idea  of  the  two 
Courts,  and  the  particular  two  not  being  defined,  unless 
two  Judges  of  two  Superior  Courts  acted  together  (which 
is  not  provided  for),  there  would  be  no  certainty  that  the 
one  proposing  to  act  was  not  a  Judge  of  the  third  Court,  not 
included  in  the  jurisdiction  conferred.  We  doubt,  there- 
fore, whether  the  clause  can  or  ought  to  be  acted  on.  We 
shall  sec  But  perhaps  we  are^taking  too  serious  a  view  of 
the  matter,  and  after  all  that  the  Legblature  merely  in- 
tended to  crack  a  joke  with  the  Judges,  taking  care  that  if 
« my  Lords"  should  tak^  the  thing  in  dudgeon  that  no  one 
amongst  them  could  certainly  say  the  legislative  joke  was 
pointed  at  him.  In  that  aspect^  the  Chief  Superintendant 
had  better  bottle  up  his  little  "  cases." 


TUB  •*  INFERIOR  JURISDICTION"  OF  THE  SUPERIOR 

COURTS. 

"  Inferior  Jurisdiction  Cases"  are  abolished  by  die  Act 
of  last  session,  (cap.  42,)  '^  to  repeal  certain  provisions  of 
the  Common  Law  Procedure  Act."  Henceforth  the  several 
Courts  will  do  their  own  work  proper. 

We  are  amongst  those  who  thought  there  was  no  real 
value  in  the  provision.  Many  instances  occurred,  in  which 
suitors  suffered  severely  both  in  lime  and  pocket,  in 
consequence  of  their  claims  being  entered  in  <'  the  Inferior 
Jurisdiction."  We  indicated  a  long  time  since,  what 
WHS  the  true  solution  of  '^  the  three  lists."  Apart  from 
Che  inconvenience  and  loss  to  ihe  publio,  the  Judges  of 
the  Superior  Courts,  already  overburdened  with  work,  had, 
at  the  whim  or  caprice  of  practitioners,  a  large  share  of 
business  thrown  upon  them,  a  result  that  never  could  have 
been  contemplated  by  the  Legislature. 

But  ihe  right  to  bring  these  suits  was  objectionable  in 
principle,  and  ran  counter  to  the  steady  current  of  modem 
legislation  in  fiivor  of  decentralisation.  We  believe  the 
time  is  fast  approaching  when  any  suit,  whatever  the  sub- 
ject matter,  may  be  entered  in  the  first  instance  in  a  local 
court,  capable  of  course  of  being  removed  by  certiorari,  or, 
as  is  the  case  now  in  respect  to  actions  against  Justices  of 


the  Peace,  subject  to  the  defendant's  right  to  object  to  the 
jurisdiction. 

The  4th  sec.  of  the  Act  furnishes  evidence  of  the  feeling 
in  favor  of  the  disposal  of  plain  cases  in  the  County  Court, 
irrespective  of  amount,  for  it  enables  every  case  in  which 
the  amount  of  demand  is  ascertained  by  the  signature  of 
defendant  to  be  transferred  to  the  County  Courts  for  trial ; 
and  this  clause,  if  we  rightly  remember,  was  added  to  the 
original  bill  in  the  Upper  House. 

It  would  have  been  much  more  simple  to  have  at  once 
given  primary  jurisdiction  to  the  County  Courts  in  such  cases, 
instead  of  doing  it  in  a  roundabout  way.  There  can  be  no 
real  distinction  between  a  liquidated  demand  for  $100  and 
$400 — on  a  promissory  note  for  example,  when  the  powers 
to  enforce* the  judgment,  and  the  officers  through  whom  it 
is  to  be  enforced;  are  the  same  in  both  tribunals,  Superior 
and  Inferior. 

The  Act  before  us  is  a  good  specimen  of  the  great  and 
manifest  improvement  in  the  form  of  recent  enactments. 
It  harmonises  with  the  excellent  foundation  we  have  in 
the  consolidation  (we  had  almost  said  code)  for  Upper 
Canada.  It  does  not  interfere  with  the  order  of  provisions 
in  the  Consolidated  Statute,  and  the  alterations  it  makes  are 
easily  noted  therein.  Moreover,  it  is  not  defaced  by  that 
abomination  of  abominations,  a  long  and  illogical  preamble, 
and  no  more  words  appear  to  be  used  (wiih  the  exception 
of  sec.  4,  which  is  rather  verbose  and  ill  arranged)  than 
are  necessary  to  convey  the  meaning. 

Sec.  1,  blots  completely  out  of  the  Consolidated  Statutes 
every  provision  respecting  the  '*  Inferior  Jurisdiction." 
The  plan  of  making  a  clean  sweep  in  this  way  is  the  very 
best,  and  saves  a  world  of  doubt  and  difficulty  in  con- 
struction. A  large  proportion  of  the  cases  before  our 
courts,  upon  the  meaning  of  statutes,  grew  out  of  the  plan 
of  altering  the  law,  and.  virtually  killing  off  a  number  of 
provisions,  but  leaving  them  still  upon  the  statute  book-^ 
a  parcel  of  rubbish  to  fructify  litigation  at  the  expense  of 
unfortunate  suitors.  A  common  meihod  was  to  add  a 
general  clause,  providing  that  '^  all  acts  and  parts  of  acts 
inconsistent  with  this  act,  shall  be,  and  are  hei^by  te- 
pealed^' — a  convenient  mode  certainly,  for  ignorant,  lasy,  ot 
stupid  persons,  but  not  a  method  to  which  a  man  acquainted 
widi  his  subject,  and  anxious  to  do  it  justice,  would  re« 
sort 

There  can  be  no  question  that  law  pzaotitionera  alone 
are  fblly  qualified  to  judge  of  the  fitness  of  an  act  relating 
to  the  administration  of  the  laW;  and  so  to  shape  it  that  it 
may  harmonize  with  existing  provisions — ^but  as  all  men 
fancy  that  they  know  how  to  poke  a  fire  or  boil  potatoesi  so 
they  all  seem  to  &noy  that  they  know  how  to  frame  all 
kinds  of  laws. 
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accordance  with  common  law  principles,  may  well  be  called 
clandestine.  If  the  decision  of  the  Jndge  were  to  haye 
any  weight  it  might  condemn  or  operate  injarionsly  against 
a  party  affected  by  the  question,  without  his  being  heard 
'•Hin  infringement  on  the  first  principles  of  common  jostice. 

But  suppose  a  case  laid  before  and  acted  upon  by  a 
Judge — ^what  is  to  be  the  legal  effect  of  his  '^  decision  V 


his  duty,  or  that  he  was  acting  in  the  execution  of  his  judi- 
cial powers,  for  which  alone  he  was  appointed,  in  furnish- 
ing materials  to  enable  an  oracle  of  the  Common  School 
Law  to  propound  dogmas  or  give  responses  to  the  enquiring 
public.  We  unhesitatingly  say  that  the  man  who  penned 
that  clause  is  a  dangerous  man,  or  b  grossly  ignorant  of 
the  fundamental  principles  of  law.     Nothing  can  be  more 


What  does  it  adjudicate  ?    Between  whom  does  it  decide  ?  oonstitationally  dangeroiis  or  foreign  to  the  genins  of  the 


Win  parties  be  justified  in  acting  on  such  a  decision? 
Will  it  oust  the  courts  of  jurisdiction  upon  action  brought 
respecting  the  same  subject  matter?  Will  it  preclude 
the  parties  injured,  or  supposing  themselves  injured,  from 
seeking  redress  through  the  ordinary  tribunals?  Surely 
not.  What  then  —  is  the  Chief  Superintendent  really 
authorized  to  take  opinions  upon  abstract  questions  and 
supposed  or  possible  cases,  and  the  Judges  to  pronounce 
upon  and  explain  ''  the  true  intent  and  meaning''  of  the 
language,  or  to  trace  out  the  proper  procedure  for  the 
Chief  Superintendent,  in  the  exercise  of  his  very  large 
powers  ?  Li  other  words,  is  Sir  John  Beverley  Robinson, 
or  Chief  Justice  Draper,  for  example,  to  write  a  treatise 
vpon  the  muddy  portions  of  the  School  Act  for  the  Chief 
Superintendent  of  Education? 

Judicial  opinions  are  not  given  ex  parte,  nor  without 
hearing  all  parties  concerned,  and  judicial  decisions  are  not 
made  upon  such  foundations.  What  then  is  meant  ?  Surely 
not  that  the  Chief  Superintendent  may  quietly  obtain  and 
privately  keep  in  the  archives  of  his  office  the  secret 
opinions  of  the  Jiidges  ?  That  can  hardly  be :  it  would 
humble  the  Judges  to  the  dust. 

But,  secret  or  open,  there  is  an  additional  objection  to 
taking  the  opinion  of  any  Judge  in  the  way  proposed.  It 
places  him  in  a  false  position ;  and  a  Judge  who  is  com- 
mitted by  a  deliberately  pronounced  opinion  does  not  often 
alter  it.  We  do  not  mean  to  say  that  any  opinion  would 
be  adhered  to  from  improper  motives  ;  far  from  it.  But 
there  is  a  certain  feeling  incident  to  our  common  nature? 
though  the  individual  may  be  insensible  to  its  influence' 
which  would  render  it  exceedingly  dangerous  to.  the  due 
administration  of  justice  that  a  Judge  should  (on  the  mere 
motion  of  an  irresponsible  agent,  whenever  such  agent 
deems  it  expedient)  be  placed  in  a  position  of  saying 
to-day  what  it  may  be  to-morrow  argued  that  he  was  wrong 
in  saying. 

Why  should  a  Judge  be  thus  committed  to  an  opinion 
upon  '^  a  case/'^without  the  advantage  of  having  that  case 
sifted  and  debated  before  him  previously  to  hb  being  called 
upon  for  a  decision  ? 

Let  us  not  be  understood,  from  what  we  have  said,  as 
assuming  that  any  one  of  the  Judges  would  fisel  it  to  be 


laws  of  England  than  requiring  a  Judge  to  give  an  opinion 
to  any  person  or  department  on  any  matter  not  formally 
in  litigation.  No  person  or  officer  should  be  allowed  to  act 
on  any  opinion  given  as  to  a  case  that  migJU  arise.  If  the 
School  Department  may  obtain  a  judicial  opinion,  why  not 
the  Crown  Law  Department,  the  finance  Ministers'  De- 
partment, or  any  branch  of  the  Executive,  before  engaging 
in  some  criminal  prosecution  or  political  scheme  ?  But  our 
space  will  not  permit  us  to  pursue  this  view  of  the  matter 
further  at  present.  So  having  opened  the  quesdon  to 
our  readers,  and  especially  to  our  professional  readers,  lei 
us  add :  We  have  been  speaking  of  what  the  framer  of  the 
23rd  section  may  possibly  have  had  in  his  vrise  head, 
namely,  to  make  it  '<  competent"  for  the  Chief  Superinten- 
dent to  submit  a  case  to  any  Judge  of  the  Court  of  Queen's 
Bench,  the  Court  of  Common  Pleas,  or  of  the  Court  of 
Chancery  in  Upper  Canada.  But  we  venture  to  doubt  (if 
such  was  the  object)  that  it  has  been  attained — to  doubt 
that  such  is  the  meaning  of  the  clause — and  gravely  to 
doubt  that  it  is  capable  of  being  acted  on  at  all,  and,  even 
if  otherwise  perfectly  unobjectionable,  that  a  Judge  of  any 
of  the  three  named  Courts  would  feel  that  he  was  acting 
with  authority  in  deciding  any  such  case,  or  that  he  had 
any  jurisdiction  in  the  matter. 

The  language  used  is,  ''may  submit  a  case  to  any  Judge 
of  either  of  the  Superior  Courts,"  &c.  We  of  course  as- 
sume that  the  Courts  meant  are  ''Superior  Courts"  ^ 
Upper  Canada;  but  as  there  happens  to  be  three  Superior 
Courts,  which  .two  out  of  the  three  are  meatit  ?  It  is 
obvious  from  the  language  used  in  two  places  in  the  clause 
("  either  of  the  Superior  Courts")  that  two  only  (and  the 
Judges  of  such  Courts)  were  intended  by  the  Legislature 
to  be  invested  with  the  jurisdietion,  and  that  to  two  only 
of  the  three  can  the  Chief  Superintendant  apply. 

If  the  Chief  Superintendant  submits  a  case  to  Mr.  Jus- 
tice X,  of  the  Common  Pleas,  can  that  Judge  undertake  to 
say  that  he  is  a  Judge  of  one  of  the  two  Courts  intended  ? 
or  Mr.  Justice  Y,  of  the  Queen's  Bench,  undertake  to  say 
that  he  is  certainly  a  Judge  of  one  of  the  two  &yored 
Courts  ?  and  the  same  may  be  said  of  Yice-Chancellor  Z. 

We  find'^it  expressly  provided  by  enactment,  to  give 
definite  meanings  to  certain  words  and  expressions,  that 


I860.] 


LAW    JOURNAL 


196 


il 


the  words  Saperior  Coarts  shall  mean  the  Court  of  Queen's 
*'  Bench^  the  Court  of  Common  Pleafl^  and  the  Court  of 
"  Chancery  ;*'  and  that  "  the  words  Superior  Courtn  of 
*'  Common  Law  shall  mean  the  two  former,  and  that  Court 
"  of  Equity  i?hall  mean  the  Court  of  Chancery."  In  using 
therefore  the  words  Superior  Courts  the  Legislature  em- 
ployed an  expression  the  definite  meaning  of  which  had 
been  already  legislatively  fixed,  and  which  in  that  sense  is 
found  mentioned  throughout  the  whole  body  of  our  statute 
law.  In  other  acts  of  the  last  session  of  Parliament  the 
expressions  are  used  in  accordance  with  their  defined 
meanings. 

The  word  either,  then,  taking  in  the  idea  of  the  two 
Courts,  and  the  particular  two  not  being  defined,  unless 
two  Judges  of  two  Superior  Courts  acted  together  (which 
is  not  provided  for),  there  would  be  no  certainty  that  the 
one  proposing  to  act  was  not  a  Judge  of  the  third  Court,  not 
included  in  the  jurisdiction  conferred.  We  doubt,  there- 
fore, whether  the  clause  can  or  ought  to  be  acted  on.  We 
shall  sec.  But  perhaps  we  are^taking  too  sericus  a  view  of 
the  matter,  and  after  all  that  the  Legblature  merely  in- 
tended to  crack  a  joke  with  the  Judges,  taking  care  that  if 
"my  Lords"  should  take  the  thing  in  dudgeon  that  no  one 
amongst  them  could  certainly  say  the  legislative  joke  was 
pointed  at  him.  In  that  aspect^  the  Chief  Superintendant 
had  better  bottle  up  his  little  "  cases." 


THE  "  INFERIOR  JURISDICTION"  OF  THE  SUPERIOR 

COURTS. 

''  Inferior  Jurisdiction  Cases"  are  abolished  by  the  Act 
of  last  session,  (cap.  42,)  "  to  repeal  certain  provisions  of 
the  Common  Law  Procedure  Act."  Henceforth  the  several 
Courts  will  do  their  own  work  proper. 

We  are  amongst  those  who  thought  there  was  no  real 
value  in  the  provision.  Many  instances  occurred,  in  which 
suitors  suffered  severely  both  in  time  and  pocket,  in 
consequence  of  their  claims  being  entered  in  "  the  Inferior 
Jurisdiction."  We  indicated  a  long  time  since,  what 
was  the  true  solution  of  *^  the  three  lists."  Apart  from 
the  inoonvenienee  and  loss  to  the  public,  the  Judges  of 
the  Superior  Courts,  ahready  overburdened  with  work,  had, 
at  the  whim  or  caprice  of  practitioners,  a  large  share  of 
business  thrown  upon  them,  a  result  that  never  could  have 
been  contemplated  by  the  Legislature. 

But  the  right  to  bring  these  suits  was  objectionable  in 
principle,  and  ran  counter  to  the  steady  current  of  modem 
legislation  in  fiivor  of  decentralizatioii.  We  believe  the 
time  is  fast  approaching  when  any  suit,  whatever  the  sub- 
ject matter,  may  be  entered  in  the  first  instance  in  a  local 
court,  capable  of  course  of  being  removed  by  certiorari,  or, 
as  is  the  case  now  in  respect  to  actions  agsdnst  Justices  of 


the  Peace,  subject  to  the  defendant's  right  to  object  to  the 
jurisdiction. 

The  4th  sec.  of  the  Act  furnishes  evidence  of  the  feeling 
in  favor  of  the  disposal  of  plain  cases  in  the  County  Court, 
irrespective  of  amount,  for  it  enables  every  case  in  which 
the  amount  of  demand  is  ascertained  by  the  signature  of 
defendant  to  be  transferred  to  the  County  Courts  for  trial ; 
and  this  clause,  if  we  rightly  remember,  was  added  to  the 
original  bill  in  the  Upper  House. 

It  would  have  been  much  more  simple  to  have  at  once 
given  primary  jurisdiction  to  the  County  Courts  in  such  cases, 
instead  of  doing  it  in  a  roundabout  way.  There  can  be  no 
real  distinction  between  a  liquidated  demand  for  $100  and 
$400 — on  a  promissory  note  for  example,  when  the  powers 
to  enforce^ the  judgment,  and  the  officers  through  whom  it 
is  to  be  enforced,  are  the  same  in  both  tribunals,  Superior 
and  Inferior. 

The  Act  before  us  is  a  good  specimen  of  the  great  and 
manifest  improvement  in  the  form  of  recent  enactments. 
It  harmonises  with  the  excellent  foundation  we  have  in 
the  consolidation  (we  had  almost  said  code)  for  Upper 
Canada.  It  does  not  interfere  with  the  order  of  provisions 
in  the  Consolidated  Statute,  and  the  alterations  it  makes  are 
easily  noted  therein.  Moreover,  it  is  not  defaced  by  that 
abomination  of  abominations,  a  long  and  illogical  preamble, 
and  no  more  words  appear  to  be  used  (with  the  exception 
of  sec.  4,  which  is  rather  verbose  and  ill  arranged)  than 
are  necessary  to  convey  the  meaning. 

Sec.  1,  blots  completely  out  of  the  Consolidated  Statutes 
every  provision  respecting  the  '^  Inferior  Jurisdiction." 
The  plan  of  making  a  clean  sweep  in  this  way  is  the  veij 
best,  and  saves  a  world  of  doubt  and  difficulty  in  con- 
struction. A  large  proportion  of  the  cases  before  our 
courts,  upon  the  meaning  of  statutes,  grew  out  of  the  plan 
of  altering  the  law,  and.  virtually  killing  off  a  number  of 
provisions,  but  leaving  them  still  upon  the  statute  book^^^ 
a  parcel  of  rubbish  to  fructify  litigation  at  the  expense  of 
unfortunate  suitors.  A  common  method  was  to  add  a 
general  clause,  providing  that  ^'  all  acts  and  parts  of  acts 
inconsistent  with  this  act,  shall  be,  and  are  hei^by  te- 
pealed^' — a  convenient  mode  certainly,  for  ignorant,  hisy,  ot 
stupid  persons,  but  not  a  method  to  which  a  man  acquainted 
with  his  subject,  and  anxious  to  do  it  justice,  would  re^ 
sort 

There  can  be  no  question  that  law  practitioneis  alone 
are  fully  qualified  to  judge  of  the  fitness  of  an  act  relatbg 
to  the  administration  of  the  law,  and  so  to  shape  it  that  it 
may  harmonize  with  existing  provisions — ^but  as  all  men 
fancy  that  they  know  how  to  poke  a  fire  or  boil  potatoes,  so 
they  all  seem  to  &noy  that  they  know  how  to  frame  all 
kinds  of  laws. 
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And  with  this  class  of  legislators  the  clause  we  speak  of 
is  ** a  love  of  a  clause"  We  heard  one  of  our  Judges 
who  is  noted  for  "  his  sayings/'  suggest  the  form  of  an 
act  for  fusing  law  and  Equity — ^brief  and  comprehensive. 
We  record  it  for  the  benefit  of  "  all  whom  it  may  concern." 

bx  it  enacted  as  follows: — 

Seo.  1 — Law  and  Equity  are  tubed. 

Seo.  2 — ^The  Judges  shall  frame  rules  to  carry 
out  the  foreooino  provision. 
.   Seo.  S^All  laws  inconsistent  with  this  act  are 
abrogated. 

The  2nd  and  3rd  sees,  of  the  Act  before  us,  adopt  a 
convenient  method  in  making  alterations  in  detail.  It 
was  first  introduced,  we  believe,  by  the  late  Hon.  Kobert 
Baldwin.  It  substitutes  new  clauses  for  two  of  those  re- 
pealed— BO  that  the  connection  will  remain  unbroken  in 
the  Common  Law  Procedure  Act,  as  consolidated,  and  the 
alterations  may  be  readily  made  on  the  face  of  the  book. 

The  4th  sec.  enables  a  Judge  of  either  of  the  Superior 
Courts  of  Common  Law,  to  send  a  case  down  for  trial  in  a 
County  Court. 

1st. — When  the  amount  of  the  demand  is  ascertained  by 
the  signatufe  of  the  defendant. 

2nd. — ^In  any  action  for  any  debt  that  in  the  opinion  of 
a  Judge  may  be  safely  tried  in  a  County  Court. 

The  second  ground  gives  a  wide  margin  for  the  exercise 
of  judicial  discretion,  and  may  be  made  legitimately  to 
embrace  one-third  of  the  business  now  set  down  for  trial 
at  the  assizes.  It  will,  however,  depend  upon  the  plaintiflTs 
attorney  whether  this  clause  be  much  acted  on.  Probably 
the  chief  inducement  to  the  practitioner  to  avail  himself  of 
its  provisions,  will  be  the  saving  in  time. 


THE  U.  C.  CHANCERY  REPORTS. 


We  observe  that  the  reporter  of  the  Court  of  Chancery 
has  issued  No.  1  of  vol.  8,  of  the  Chancery  Reports.  It 
is  the  commencement  of  the  series,  at  the  reduced  rate  of 
£1  5s.  Od.,  recommended  by  the  Law  Society.  The  sub- 
Boription  price  hitherto  was  £2  10s.  Od.,  and  the  object  of 
the  reduction  is  to  increase  the  circulation  of  the  Reports 
among  the  legal  practitioners  in  Upper  Canada. 

We  believe  that  as  respects  the  Upper  Canada  Common 
Law  Reports,  neither  the  Law  Society  nor  the  Reporters 
have  been  disappointed.  The  increase  in  the  number  of 
Bubscribers  bas,  we  understand,  been  nearly  as  much  as 
was  anticipated  when  the  reduced  price  was  proposed. 
The  price  is  now  really  so  moderate  as  to  place  the  Reports 
within  the  reach  of  every  practitioner. 

We  perceive  that  the  Reporter  of  the  Court  of  Chanceiy 
has,  in  carrying  out  the  objects  of  the  Law  Society,  gone 


further  than  the  Reporters  of  either  of  the  Courts  of  Com- 
mon Law.  He  offers  to  furnish  studenU  and  arlicled 
clerks  with  his  Reports,  at  the  price  of  15s.  per  volume, 
and  the  Chamber  Reports  of  his  Court,  at  5s.  per  annum. 
For  this,  Mr.  Qrant,  the  Reporter,  deserves  the  thanks  of 
every  law  student  and  articled  clerk  in  Upper  Canada,  who 
we  hope,  will  testify  their  approbation  by  subscribing  for 
the  Chancery  Reports. 

No  lawyer  can,  in  the  present  state  of  the  law,  practise 
successfully  without  a  law  library.  The  sooner  the  library  is 
commenced  the  less  onerous  will  be  its  formation  in  the 
end.  Students  emulous  of  success  in  the  profession,  should 
make  it  an  inflexible  rule  to  read  the  Reports  of  the  Courts 
of  Upper  Canada,  and  not  only  to  read  them  but  to  pur- 
chase them  for  the  sake  of  reference  and  as  the  nucleus  of 
the  libraries,  which  in  after  years  they  must  acquire. 
Better  far  for  a  law  student  to  deprive  himself  of  trifling 
luxuries  in  order  to  a  make  permanent  and  substantial 
investments  of  his  spare  means,  than  to  waste  them  in 
idle  pursuits.  We  know  of  no  better  investment  for 
law  students  and  articled  clerks  than  the  Reports  of  our 
Courts. 

Reports  of  the  Court  of  Chancery  are  now  offered  at  • 
price  so  low,  that  no  law  student  or  articled  clerk  can  ex- 
cuse himself  for  the  want  of  them. 


UPPER  CANADA  MUNICIPAL  REPORTS. 
The  third  number  of  these  Reports  has  been  issued,  and 
contains  many  valuable  cases  on  the  Municipal  and  School 
laws  of  Upper  Canada,  to  which  extensive  and  useful  notes 
are  appended,  illustrative  of  the  various  points  of  law  decided 
in  the  judgments  reported.  The  publication  has,  we  learn, 
been  most  succeBsful. 


NEW  RULES. 
QUEEN'S  BENCH  AND  COMMON  PLEAS. 

Trinitt  TiRK,  24  Vic,  1860. 

let  It  is  ordered,  that  from  and  afler  the  first  day  of  this 
present  Trinity  Term,  24  Yiotoria,  Rale  No.  155,  of  this  Court 
of  Trinity  Term,  1856,  be  rescinded,  and  that  the  following 
be  substituted  therefor : — ^No.  155,  In  any  action  of  the  proper 
competence  of  the  County  or  Dwision  Courts  respectively,  in 
which  final  judgment  shall  be  obtained  for  a  plaintiff  without 
trial ;  or  in  tohick  plaintiff  shall  obtain  execution  on  proceedings 
in  the  nature  of  a  final  judgment,  no  more  than  County  or  Divi- 
sion Court  costs,  as  the  ease  may  be,  shall  be  taied  without 
the  special  order  of  the  Court  or  a  Judge,  but  this  Rule  shall 
not  extend  to  costs  on  interloaUory  proceedings, 

2nd.  It  is  also  ordered  that  Rule  No.  16,  of  Trinity  Term, 
20  Vict,  be  rescinded  and  the  following  substituted  therefor : 
— The  offices  of  the  Clerks  of  the  Crown  and  Pleas  shall  be 
kept  open  as  follows,  that  is  to  say,  during  Term  from  ten  in 
the  morning  till  four  in  the  aflernoon,  and  (except  between 


I860.] 


LAW    JOURNAL 


197 


the  first  day  of  Jaly,  and  2L8t  day  of  Aagast)  at  other  times 
from  ten  in  the  morning  until  three  in  the  afternoon,  Sundays, 
Christmas  Day,  Good  Friday,  Easter  Monday,  New  Tear's 
Day,  and  the  birthday  of  the  Sovereign,  and  any  day  appointed 
by  General  Proclamation  for  a  General  Fast  or  Thank8gi?ing» 
ezeepted  and  between  the  first  day  of  July  and  twenty-first  day 
of  August,  both  days  inclusive,  when  the  said  Offices  shall  be 
open  from  half-past  nine  in  the  forenoon  until  twelve  o'clock 
noon. 

Jno.  B.  Robinson,  C.  J. 

Wx.  H.  Draper,  C.  J.  C.  P. 
A.  McLiAN,  J. 
RoBT.  £.  Burns,  J. 
Wk.  B.  Richards,  J. 
27th  August,  1860.  John  H.  Haoartt,  J. 


AUTUMN  CIRCUITS,  1860. 

SASTnUI  CIROUIT* 

The  Hen.  Sir  JOHN  B.  ROBINSON,  Baronet,  Chief  Jnsace. 

L*Original Wednesday.. 8rd  Ootober. 

Ottawa Taesday 9th  Ootober. 

Perth Friday.. 19th  Ootober. 

Broekvtlle Friday ^6th  Ootober. 

Conwall ...• Friday 2ad  November. 

mOLAND  CIRCUIT. 

The  Hon.  Mr.  JUSTICE  BURNS. 

Whitby Monday Ist  Ootober. 

Peterboro' Monday 8th  Ootober. 

Cobonrg  Monday 16th  Ootober. 

Picton Wednesday.. 24th  Ootober. 

Kingston Monday 29th  Ootober. 

BeUeviUe ••.••Wednesday 7th  November. 

HOMS  CIRCUIT. 

The  Hon.  Mr.  JUSTICE  McLEAN. 

Owen  Sound Wednesday 8rd  Ootober. 

Barrie .« Tuesday  9th  Ootober. 

Milton Tuesday 16th  Ootober. 

Hamilton Monday  22nd  Ootober. 

Welland Tuesday 6th  November 

Tuesday ..18th  November. 

OXrORD  CIRCUIT. 

The  Hon.  Mr.  JUSTICE  HAOARTT. 


Simooe  ..Tuesday 

Braatford Monday . 

Cajnga Tuesday 

Woodiitock  Monday. 

Stratford Monday. 

Berlin Monday. 

Gaelph  


..  2nd  Ootober. 
..  8th  Ootober. 
..16th  Ootober. 
..22ad  October. 
..  29th  Ootober. 
..   6th  November. 


.Monday 12lh  November. 


WBSTBRN  CIRCUIT. 

The  Hon.  CHIEF  JUSTICE  OF  THE  COMMON  PLEAS. 

Chatham Wednesday 8rd  Ootober. 

Sandwioh  ..Tuesday 9th  October. 

Sarnia Monday 15th  October. 

Sl  Thomas Friday 19th  Ootober. 

London Wednesday ..24th  October. 

Goderich Tuesday 6th  November. 

TOROXTO  ASSISIS. 

The  Hon.  Mr.  JUSTICE  RICHARDS. 

Toronto Monday 8th  October. 
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LAW  SOCIETY  OF  UPPER  CANADA. 
TRINITY  TERM  24  VIC. 

The  following  gentlemen  were  called  to  the  degree  of 
Barrister- at-law : — 

Alexander  Mair,  of  Markham ;  T.  H.  Spencer,  LL.  B.,  of 
Toronto ;  John  Livingston,  LL.  B.,  of  Toronto ;  D.  Blain,  LL.  B. 
of  Toronto ;  Thos.  H.  Bull,  B.A.,  of  Toronto ;  J.  A.  McCoUoch, 
of  Stratford. 

The  following  gentlemen  having  passed  their  examinations 
atOsgoode  Hall,  have  been  sworn  in  Attomeys-at-Law  :•» 
Messrs.  Maoneil  Clarke ;  0.  J.  McKay ;  John  Finn ;  J.  Fox 
Smith ;  R.  B.  Bernard  ;  A.  L.  MoLellan  ;  J.  K.  Qalbraith  ;  R. 
S.  Applebe  ;  T.  H.  Bull ;  T.  B.  Pardee ;  William  Grant ;  William 
Lilly ;  Edward  Stonehonse ;  P.  A.  Hnrd ;  R.  C.  Scatcherd ;  G. 
P.  Land ;  John  Michael  Tiemey. 

JUDGMENTS    DELIVERED. 


COURT  OF  ERROR  AND  APPEAL. 


Present:  The  Chirv  Jcstior  or  Upprr  Caraoa;  Mt.  Cbib? 
JcsTici  Draprr  ;  Mr.  Justicr  McLran  ;  Mr.  Justicr  Bcrxs  ; 
Mr.  Vicx-Chamcellor  Spraqqi  ;  Mr.  Justicr  RiCHARns ;  Mr. 
Justicr  Haqartt. 

BatardA/,  Avgwt  25, 18S0. 

Whitehead  v.  The  Buffalo  and  Lake  Huron  Railwaif  Company. ~^ 
This  was  an  appeal  from  a  decree  pronounced  by  the  Conrt  of 
Chancery.  The  plaintiff  filed  a  bill  in  the  court  below,  claiming 
compensation  from  the  defendants  for  a  large  quantity  of  work 
done  by  him  for  the  defendants,  and  materials  for  the  same  pro* 
vided,  pnrauant  to  certain  verbal  and  written  contracts  made  be- 
tween the  plaintiff  of  the  one  part,  and  Captain  Barlow,  acting  for 
and  on  behalf  of  the  defendants,  of  the  other  part.  In  the  same 
bill  plaiotiff  also  claimed  damages  for  the  interruption  by  the 
defendants,  of  his  works,  on  several  occasions,  and  prospective 
damages  for  mon^  that  plaintiff  might  have  made  out  of  the  con- 
tracts if  allowed  by  defendants  to  fulfil  them.  The  conrt  below 
pronounced  a  decree  in  favor  of  the  plaintiff  for  $50,000  for  work 
done,  materials,  Ac,  and  ordered  a  reference  to  the  Master  to 
Inquire  into  the  damage  sustained  by  plaintiff  in  consequence  of 
the  interruptions  and  as  to  prospective  damages.  Against  this 
decree  defendants  appealed.  Held,  per  Robinson,  C.  J.,  that  the 
decree  should  be  varied  only  as  to  the  prospective  damages.  Held^ 
per  Draper,  C.  J.,  that  the  relief  should  be  reduced  to  the  value 
of  the  work  done  and  materials  provided.  McLean,  J.,  concurred. 
Spragge,  V.C,  concurred  with  Draper,  C.J.,  but  thought  that  the 
work  should  not  be  estimated  by  the  schedules  annexed  to  the 
contracts.  Richards,  J.,  concurred  with  Draper,  C.  J.,  and  thought 
the  schedules  binding.  Hagarty,  J.,  was  of  the  same  opinion  as 
Richards,  J.     Decree  varied  as  above,  and  appeal  dismissed. 

Hurd  V.  Lewi$. — Appeal  fh>m  the  Court  of  Queen's  Bench.  The 
question  raised  was  as  to  the  construction  of  a  will.  Appeal  dis- 
missed with  costs. 

Henderson  v.  Fortune. — Appeal  from  the  decision  of  the  Court  of 
Queen's  Bench,  as  reported  in  18  U.  C.  Q.  B.,  620.  Venire  de  novo 
awarded. 

Mann  j*  Hoheon  v.  The  Weetem  Auuranee  Company. — Appeal 
from  the  decrees  of  the  Court  of  Queen's  Bench,  as  reported  in  18 
U.  C.  Q  B.,  190.     Dismissed  with  costs. 

Shaw  V.  The  De  Salaberry  Navigation  Company. — Appeal  Arom 
the  decree  of  the  Court  of  Queen's  Bench,  as  reported  in  18  U.  C. 
Q.  B.,  641.     Dismissed  with  costo. 

Boulton  V.  QiUeepie. — Appeal  from  the  Court  of  Chancery.  The 
question  raised  was,  whether  plaintiff  by  taking  certain  securities 
as  the  price  of  lands  sold,  had  or  had  not  waived  his  lien  for  the 
purchase  money.  Appeal  allowed,  and  plaintiff's  bill  in  court 
below,  dismissed. 
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MoadKf,  AoKiist  27, 18fX>. 

Present :  ]>rapkr,  C.  J. ;  Biobakds,  J.  ;  Haoartt,  J. 

Trent  Road  Company  t.  MarthdU,  —  Defendant's  mle  dis- 
•hsrged.  Plain tiiTs  rule  made  absolate  to  increase  the  Terdiot  as 
to  X8e  Us.  Od. 

TVtw/Mt  of  School  Section  No.  6  of  York  y.  Hunter^ — Bale  niti 
to  enter  a  son -suit  made  absolute. 

Wallaet  t.  Adatmon. — Rale  nisi  to  set  aside  Terdiot  found  for 
defendant,  and  to  enter  same  for  plaintiff,  discharged. 

Weaver  t.  £ii//.-~DemQrrer.  Judgment  for  piMntiff.  Held, 
that  School  Trustees,  prior  to  the  passing  of  the  Act  of  Last  Ses- 
sion, had  DO  power  to  determine  as  to  the  qnestion  of  personal 
liability  of  School  Trustees,  and  had  no  power  to  award  costs  of 
the  arbitration  to  be  paid  by  the  Teacher  or  the  Trustees. — 
Queere-^As  to  the  effect  of  the  Act  of  Last  Session  on  the  right 
of  determining  the  question  of  personal  liability  ? 

Edinburgh  Life  Aeeuranee  Company  T.  Clarke, — Rule  absolute 
for  a  new  trial  without  costs. 


QUEEN'S  BENCH. 


Taesday,*  August  28, 1800. 

Present :  Robinsok,  C.  J. ;  MoLiah,  J. ;  Bubms,  J. 

Van  Buren  t.  Butt-^Trorer.  ffetd,  that  arbitrators  before  the 
recent  School  Act,  had  no  power  to  award  costs.  2 — Or  to  award 
that  the  Trustees  should  pay  the  amount  awarded  within  80  days, 
or  be  personally  liable.  8. — That  the  authority  of  the  arbitrators 
was  at  an  end  when  the  award  was  made.  4  — That  it  was  not 
any  part  of  the  arbitrators  duty  to  decide  whether  the  Trsutees 
had  or  had  not  exercised  their  corporate  powers. 

Burnt  T.  Boyd, — Judgment  for  defendant  on  demurrer. 

.  Whitehoute  t.  Moots, — Seld,  plea  bad— replication  good. 

Waiiaeo  T.  ITetMe/.— Rule  to  eater  Terdiet  for  plaintiff  dis- 
•karged. 

Oatton  y,  Wateon. — Action  for  negligent  ftre.  Rule  niei  to  outer 
Bcnsuit  pursuant  to  leave  reserred,  made  absolute. 

PRIVILEGES  OF  ADVOCATES. 

( Cbnckidtd  from  pagt  174^ 
INJUNCTION. 

We  next  proceed  to  co&Bider  the  proposal  to  give  to  the 
Common  Law  Courts  power  to  protect  by  injunction  property, 
whether  real  or  personal,  the  title  to  which  is  in  eontest  in  an 
action  at  law,  from  alienation,  waste,  or  injury,  til)  the  right 
shall  have  been  determined. 

We^  must,  in  all  humility,  confess  that  we  are  at  a  loss  to 
coDoeiTe  that  any  substantial  objection  can  be  offered  to- a 
proposal  so  obYioosly  reasonable. 

It  is  plain  that  such  a  power  should  exist  somewhere.  A 
man  in  possession  of  lana  the  title  to  which  is  contested,  d 
fetiioti  a  man  in  possession  without  a  title,  ought  not  to  be 
permitted,  pending  proceedings  to  eject  him,  to  commit  waste 
to  the  damage  of  one  who  claims  with  a  better  title.  A  man 
who  is  in  wrongful  possession  of  a  chattel,  for  the  loss  of  whkh 
money  may  be  a  very  inadequate  compensation  to  the  rightful 
owner,  ought  not  to  be  left  at  liberty  to  malse  away  with  it 
while  an  action  for  its  reco?ery  is  pending. 

At  present,  protection  in  this  respect  can  only  be  obtained 
by  reoouTse  to  a  court  of  equity,  while  the  recovery  of  the  thing 
itself  can  only  be  effeoted  in  a  court  of  law:  two  suita  with 
twofold  expense,  where  one  would  suffice  I 

And  no  ouestion  here  oan  be  raised  as  to  the  competency  of 
the  tribunal. 

It  would  be  Strang  indeed,  if  it  could  be  doabted  that  the 
ponrt  which  in  an  action  of  qjectment  or  detinue  has  to  to  de- 


termine the  right  to  the  corpus  of  the  estate  or  ohattol,  was  aleo 
capable  of  deciding  whether  the  dofendont  should  be  restrained 
from  committing  waste  or  making  away  with  the  thing  in  dis- 
pute until  the  right  was  determined. 

"We  now  pass  on  to  consider  the  instances  in  which  it  is  pro- 
posed to  confer  new  jurisdiction  on  courts  of  law  irrespective 
of  any  pending  action. 

And,  first,  as  to  the  proposed  power  of  restraininfc  by  in* 
junction  the  impending  violation  of  any  legal  right.  We  must 
here  beg  it  may  be  borne  in  mind  that  it  is  not  proposed  in 
this  branch  of  the  subject  to  confer  on  eoarto  of  law  powers  in 
respect  of  any  righto  which  are  not  strictly  of  a  legal  character. 
Throughout  the  contemplated  amendmento  it  has  never  been 
proposed,  where  title  to  property  was  complicated  by  equitable 
rights  to  withdraw  the  decision  from  the  courta  of  equity. 
This  being  kept  in  view,  we  must  confess  ourselves  altogether 
at  a  loss  to  conceive  why,  when  lesal  righto  alone  are  involved, 
a  court  of  law,  whose  special  and  proper  province  i^  is  to  de- 
termine such  righte,  should  be  without  power  to  protect  them 
from  violation.  And  it  must  be  observed  that  this  anomaly  in 
our  judicial  system  is  rendered  the  more  striking  and  discredi- 
table to  our  jurisprudence  by  the  partial  jurisdiction  already 
extended  to  the  legal  tribunals  by  the  act  of  1854. 

As  the  law  now  stonds,  if  a  single  act  of  wrong  has  been 
committed,  a  oourt  of  law,  on  an  action  being  brought,  has 
power  to  grant  an  injunction  to  prevent  a  repetition  of  the 
wrong.  If  a  nuisance  were  about  to  be  created  which  would 
seriously  lessen  the  value  of  a  man's  property,  as,  for  instance* 
if  a  local  board  were  .about  wrongfully  to  bring  the  main  sewer 
of  the  district  close  to  a  man's  premises,  no  protection  could 
be  afforded  by  a  court  of  law,  But  if  the  thing  has  once  been 
done,  and  the  whole  expense  incurred,  not  only  may  damages 
be  recovered  for  the  present  injury,  but  the  nuisance  may  be 
abated  £br  all  future  time.  If  out  of  a  thousand  tcees  growing 
on  an  estate  a  single  tree  be  wrongfully  cut  down,,  an  injunc- 
tion may  be  obtained  from  a  court  of  law  to  prevent  the  cutting 
down  of  the  remaining  999.  But  if,  with  the  certainty  of  im- 
pending injury,  the  party  whose  righto  are  about  to  be  invaded 
should  come  to  a  oourt  of  law  for  protection  before  the  axe  has 
been  laid  to  the  root  of  the  first  tree,  he  would  be  told  that 
while,  if  he  had  waited  till  one  tree  was  cut,  the  Court  would 
have  protected  him  as  to  all  the  rest,  the  Legislature  has  not 
thought  fit  to  entrust  the  Court  with  p<»wers  for  tbe  protection 
of  the  first,  but  has  committed  that  to  the  exclusive  keeping  of 
a  court  of  equity.  We  cannot  but  think  that  this  state  of 
things  (arising  as  it  does  out  of  the  partial  manner  in  which 
the  recommendations  of  our  second  report  as  to  injunction  were 
carried  into  effect)  is  an  anomaly  in  our  judicial  system  which 
almost  borders  on  the  ludicrous,  and  is  a  sorious  reproach  to 
our  legislation. 

We  must  be  forgiven  for  saying  that  we  cannot  comprehend 
the  alarm  which  the  proposal  to  remove  it  has  occasioned.  The 
jurisdiction  is  one  wbich»  reference  being  had  to  the  subject 
matter,  falls  properly  within  the  province  of  the  common  law 
courts.  It  is  one  which  these  courts  already  possesses  and  ex- 
ercise in  an  ulterior  stage.  The  competency  of  the  Courts  or 
of  their  procedure  cannot  come  into  controversy.  The  ques- 
tion has  been  concluded  by  the  Legislature  iteelf  in  conferring 
powers  which  presuppose  all  the  qualifications  both  in  the 
judges  and  their  procedure  which  are  necessarily  for  the  exer- 
cise of  those  now  proposed  to  be  given.  We  cannot  but  think 
that  the  objection  to  this  extension  of  jurisdiction  has  arisen 
principally  from  its  having  been  overlooked  that  it  is  only  pro- 
posed to  confer  it  where  damages  can  now  be  recovered  in  an 
action,  and  where,  therefor,  strict  legal  righte  are  involved, 
and  that  the  powers  proposed  to  be  conferred  by  the  present 
Bill  are  neither  more  nor  less,  in  substence  and  degree,  than 
those  created  by  the  Act  of  1854 :  the  difference  oonsistins 
simply  in  this,  that  they  may  be  exercised  before  the  mischief 
instead  of  after  it  has  commenced. 
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DOCUHENta. 

The  onlj  other  instance  in  which  authority  is  proposed  to 
be  given  to  a  court  of  law,  independently  of  a  pending  action, 
it  the  power  to  order  the  delivering  up  of  documents  which  on 
the  face  of  them  appear  to  f|ive  a  right  of  action  at  common 
law,  bat  which,  by  reason  of  ciroumstancee  which,  if  an  action 
were  brought,  would  constitute  a  defence,  ought  not  to  be 
available,  and,  on  the  contrary,  ought  to  be  given  up  or  can- 
celled. 

The  gronnd  on  which  a  party  liable  to  be  prejudicially  affec- 
ted by  such  a  document  has  a  claim  to  have  it  given  up  or  can- 
celled, is  that  the  document,  remaining  in  the  hands  of  the 
opposite  party,  af^r  all  just  claim  to  enforce  it  is  gone,  may 
one  day  be  brought  forward,  after  the  evidence  by  whieh  it 
would  have  been  defeated  has  ceased  to  exist. 

It  ia  plain  that  power  to  afford  relief  from  such  a  possibility, 
and  to  pfotect  a  person  so  circumstanced  from  having  such  a 
danger  from  hanging  over  his  head  for  years,  ought  to  exist 
somewhere.  It  has  hitherto  been  confined  to  courts  of  equity 
alone.  The  reasons  for  proposing  to  extend  it  to  the  courts  of 
law,  are,  first,  that  the  documents  in  question  would  be  enforce- 
able in  a  court  of  law  alone ;  secondly,  that  the  matter  of  de- 
fence, on  which  the  claim  to  have  the  document  annulled 
arises,  would  be  capable  of  being  pleaded  and  tried  at  law  if 
an  action  were  brought  upon  it ;  thirdly,  that  the  common  law 
procedure  for  trying  the  facts,  if  contested,  is  indisputably 
superior  to  that  of  a  court  of  equity. 

N£W  EQUITABLK  JURISDIOnON  AT  LAW. 

We  have  now  past  in  review  the  several  cases  of  equitable 
jurisdiction  proposed  to  be  conferred  by  the  Bill.  It  remains 
for  us  to  deal  with  a  few  general  objections  put  forward  against 
the  measure  as  a  whole. 

The  principal  of  these  is  founded  on  a  misapprehension 
whieh  it  is  important  to  clear  up.  It  seems  to  be  supposed 
that  equitable  title  to  property  is  sought  to  be  brought  within 
the  jurisdiction  of  the  legal  tribunals.  This  is  evidently  poin- 
ted at  in  the  two  cases,  prominently  put  forward  in  the  objec- 
tions of  the  equity  judges,  in  which  fraudulent  plaintiffs  with 
legal  titles  are  supposed  to  bring  ejectment  in  a  court  of  law 
for  the  purpose  of  avoiding  the  discussion  of  adverse  equitable 
rights  before  an  equity  court. 

This  is  a  tery  serious  misapprehension.  It  overlooks  the 
fact  that,  with  reference  to  equitable  defences,  the  action  of 
ejeetment-^the  only  action  in  whsch  the  right  to  real  estate 
can  be  enforced — was  not  included  in  the  Act  of  1854  ;*  and 
that,  with  the  exception  of  the  comparatively  small  matter  of 
relief  from  forfeiture  for  non-payment  of  rent  and  for  omitting 
to  insure,  this  action  is  not  proposed  to  be  touched  by  the 
present  Bill.  So  large  a  proportion  of  property  in  this  country 
being  held  in  trust,  and  trusts  being  the  peculiar  province  of 
eourts  of  equity,  however  serious  the  inconvenience  arising 
from  the  occasional  conflict  of  jurisdiction  may  be,  it  is  not 
proposed  that  powers  should  be  given  to  courts  of  law  to  en- 
tertain equitable  considerations  on  a  trial  of  title.  If  our  last 
report  be  referred  to,  it  will  be  seen  that  our  recommendation 
as  to  the  power  to  grant  conditional  relief  is  confined  to  cases 
in  which  equitable  defences  are  already  admissable,  but  in 
which  the  presence  of  a  condition  prevents  the  Court  from  en- 
tertaining a  plea.  This,  of  course,  does  not  apply  to  ejectment 
in  which  no  equitable  plea  is  admissible.  The  present  Bill 
does  not  include  ejectment,  so  for  as  title  to  property  is  con- 
cerned. The  imaginary  cases  put  farward  by  the  equity  judges 
as  illustrative  of  the  mi8chicvous  operatitm  of  the  enlarged 
equitable  jurisdiction  could  not  therefore  arise.f 

•  See  Neaw  r.  Arye,  24  L.  J.,  0.  B.  207;  16  0.  B.  328,  8. 0 

t  We  Biay  ml^o  bera  obwrve,  fn  pawing,  that  the  third  eaaa  hot  by  the  equity 

Judges  by  way  of  ol^tinn.  oamely.  that  of  an  equitable  uuntgngor  bringing  def 

tinne  for  deeda  deposited  by  way  of  equitable  mortgage,  with  a  view  to  avoid  a 

eourt  of  eqntty,  ii  equally  111-fvunded.  The  plaintiff  would  be  deftated  at  law.  The 

action  coold  not  be  nial»ta1n»d  under  WMh  dfenawtaai 


We  cannot  but  think  that  much  of  the  opposition  offered  te 
this  measure  has  been  founded  on  the  notion  that  it  was  sought 
to  withdraw  by  it  questions  upon  equitable  title  to  property 
from  the  jurisdiction  of  a  court  of  equity.  It  is  desirable  that 
this  misapprehension  should  be  dispelled  as  speedily  as  pos- 
sible. No  such  thing  has  been  suggested,  or  is  contemplated 
by  the  present  measure.  Of  course,  if  it  should  be  thought 
that  the  language  of  the  Bill  leaves  room  for  the  possibility  of 
a  different  construction,  nothing  would  be  more  easy  than  so 
to  frame  the  enactment  as  to  limit  its  operation  to  the  extent 
designed. 

Another  objection  insisted  on  by  the  equity  judges  is  that  a 
plaintiff  having  a  mere  legal  as  opposed  to  an  equitable  right 
will  now  have  a  choice  of  courts,  and  will  naturally  take  his 
cause  to  the  court  in  which  equity  is  the  least  likely  to  be  well 
administered.  Assuming  for  a  moment  the  inferiority  of  the 
legal  courts  in  dealing  with  equitable  questions  (on  which  a 
word  presently),  we  must  be  forgiven  for  observing  that  this 
argument  rests  on  a  fallacy.  A  plaintiff  having  only  a  legal 
right  to  insist  on  has  no  choice  of  courte ;  he  can  bring  his 
action  in  a  court  of  law  alone.  If  he  went  to  a  court  of  equity, 
he  would  be  told  that,  having  a  remedy  at  law,  he  had  no 
business  there.  The  position  of  such  a  plaintiff  will  nowise 
be  altered.  But  let  us  look  to  the  other  side  of  the  case.  Take 
the  case  of  an  honest  plaintiff  bringing  an  action  on  a  legal 
claim,  which  he  believes  to  be  well  founded.  Having  brought 
his  action  in  the  only  court  to  which  he  can  resort,  why,  be- 
cause his  adversary  sets  up  an  equitable  defence,  is  he  to  be 
forced  to  become  defendant  in  a  new  suit  before  a  different 
tribunal  ?  Or,  take  the  perhaps  still  more  striking,  case  of  a 
defendant,  in  an  action  at  law,  having  a  defence  on  equitable 
grounds  idone,  which  he  is  desirous  of  setting  up  in  the  court 
where  the  action  is  pending.  Why  is  he  to  be  driven  to  the 
necessity  of  going  to  a  second  court,  and  there  instituting  a 
second  and  more  expensive  suit  ?  Why,  if  his  equity  depends 
on  the  performance  of  some  condition,  is  he  to  be'driven  to 
another  court  to  obtain  the  relief  which  performance  of  the 
condition  might  just  as  well  secure  to  him  in  the  first? 

The  equity  judges  assert  thv^t  "  no  solid  reason  can  be  given 
for  the  proposed  transfer  of  jurisdiction."  We,  on  the  other 
hand,  submit  that  abundant  reason  is  to  be  found  in  all  the 
evils  attending  on  a  double  jurisdiction  and  a  twofold  litigation 
— two  suits  relating  to  the  same  subject  matter  of  dispute,  in 
two  separate  courts,  separate  pleadings,  separate  sets  of  counsel, 
fredh  lees  of  court,  all  harassment,  expense  and  delay  of  a  suit 
in  chancery  needlessly  superadded  to  the  simpler  proceedings 
of  an  action  at  law.  Surely,  it  cannot  seriously  be  disputed 
that  i I  the  necessity  for  resorting  to  a  second  court  can  be 
dispensed  with — wherever  justice  can  be  done  in  one  court 
and  one  suit — there  is  every  reason  for  relieving  the  suitors 
from  the  inconvenience,  the  expenses,  and  the  delay  of  a 
double  litigation. 

We  guard  ourselves  by  aaying  "  where  justice  can  be  done." 
We  readily  adroit  that  where  what  the  objectors  not  inaptly 
term  the  *'  machinery"  of  the  courts  of  common  law  is  in- 
adequate to  deal  with  questions  of  equity,  a  sufficient  reason 
exists  for  mai  ntaining  the  divided  jurisdiction^  We  admit  that 
to  a  certain  extent,  the  objection  to  conferring  equitable  juris- 
diction on  the  courts  of  law  on  this  ground  is  well  founded. 
But  to  this  extent  care  has  been  taken  that  the  jurisdiction 
shall  not  be  exercised.  The  objection  becomes  unK>unded  and 
unjust  when  it  overlooks  a  distinction  which  the  framers  of  the 
Bill  have  not  been  unmindful  to  observe.  It  is  true,  as^  is 
urged  by  the  equity  judges,  that  there  are  cases  in  which 
equHable  rights  cannot  properly  be  determined  without  more 
parties  being  brought  before  the  court  than  the  parties  imme- 
diately in  presence  in  an  action  at  law.  It  is  true  that  a  court 
of  law  has  no  procedure  for  bringing  such  further  parties  be- 
fore it.  Possibly  it  may  not  be  desirable  that  it  should  have. 
Actions  to  recover  real  property  excepted,  as  to  which  the 
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present  question  does  not  arise,  the  cases  which  come  before 
coarto  of  law  are  seldom  of  sufficient  magnitude  to  make  the 
maltipljing  of  parties  desirable ;  as  the  so  doing,  however 
necessary  in  order  to  settle  the  rights  of  all  concerned  has  a 
natural  tendency,  except  where  great  interests  are  involved, 
to  bring  about  the  result  that,  by  the  time  the  rights  of  all 
parties  concerned  are  adjasted,  there  remains  but  Tittle  to  be 
divided  amongst  those  who  are  found  to  be  entitled.  Be  this 
as  it  may,  the  objection  of  the  equity  judges,  founded  on  the 
inability  of  the  common  law  courts  to  bring  other  parties  before 
them,  has,  as  regards  the  present  measure,  no  application.  It 
IS  not  proposed  to  admit  equitable  defences  in  cases  to  which 
the  objection  relates.  Bv  the  operation  of  the  86th  section  of 
the  Common  Law  Procedura  Act  of  1854  and  the  12tb  clause 
of  the  |>resent  Bill,  courts  of  law  will  not  be  called  npon  to 
entertain  questions  of  equity  where  the  equitable  rights  of 
parties  other  than  the  immediate  parties  to  the  action  at  law 
are  involved.  It  is  suggested  indeed,  that  a  court  of  law  might 
fall  in  erro^in  deciding  whether,  in  any  particular  case,  the 
eqnitable  rights  of  other  parties  do  or  do  not  come  into  question. 
But  it  may  be  answered,  first,  that  in  the  more  simple  oases  of 
equity  which  present  themselves  in  actions  at  law,  no  serious 
difficulty  on  this  score  is  likely  to  arise ;  secondly  that  the 
supposition  that  the  judges  would  have  any  difficulty  in  de- 
ciding such  a  matter  is  an  assumption  of  incapacity  in  them 
which  ought  not  lightly  to  be  made ;  thirdly,  that  the  objections, 
if  good  fur  anything,  would  apply  equally  to  the  equitable 
pleas  already  permitted  to  be  pleaded;  lastly,  that  in  the 
exercise  of  the  existing  jurisdiction  no  such  difficulty  has  in 
point  of  fact  been  experienced. 

MACHINERY. 

The  question  as  to  the  adequacy  of  the  "  machinery"  of  the 
common  law  courts  being  thus  reduced  to  its  proper  limits,  we 
have  no  hesitation  in  affirming  that  the  procedure  of  these 
courts,  enlarged  and  amended  as  it  has  been  in  modern  times, 
is  abundantly  sufficient  to  enable  them  to  exercise  the  powers 
propose  1  in  a  perfectly  satisfactory  manner. 

With  reference  to  matters  of  equity  brought  forward  in 
pleading,  no  question  as  to  the  adec^uacy  of  the  proceednre  can 
arise.  The  facts  on  which  the  ec^uity  arises  being  set  forth  in 
the  pleading,  the  effect  of  them,  if  admitted,  is  at  once  for  the 
court.  If  not  adn)itted,  the  facts  will  be  tried  by  a  jury  in  the 
ordinary  wi^y.  And  it  may  be  here  incidentally  observed, 
tnat  if  in  the  same  action  there  should  also  be  issues  of  facts 
relating  to  matter  of  common  law  to  be  tried,  it  is  more  con- 
▼enieift  that  both  sets  of  issues  should  be  tried  and  disposed  of 
in  the  same  inquiry,  than  that  one  set  of  facts  should  be  tried 
in  a  court  of  law,  the  other  in  a  court  of  equity.  No  one,  we 
apprehend,  will  question  the  superiority  of  the  common  law 
procedure  over  that  of  equity  for  the  trial  of  issues  of  fact ;  and 
It  may  be  observed  in  passing,  that  as,  in  the  discussion  of 
questions  of  equity,  wheresoerer  they  may  be  raised,  questions 
of  disputed  fact  will  frequently  arise,  this  superiority  of  the 
common  law  proceedure  for  the  decision  of  questions  of  fact  is 
so  far  in  favour  of  the  transfer  of  jurisdiction. 

As  regards  e<|ui table  matters  arising  on  application  to  the 
court,  as  for  relief  on  conditional  equity,  or  for  protection  of 
property,  either  on  apprehended  injury  or  during  the  pendency 
of  an  action,  the  efficiency  of  the  machinery  cannot  seriously 
be  questioned.  The  application  would  be  by  motion  founded 
on  an  affidauit  setting  forth  the  facts.  If  any  difficulty  should 
arise  in  the  ulterior  stages  of  the  discussion,  the  court  would 
have  ample  means  of  completing  the  inquiry  by  an  issue  or 
reference  to  a  master.  The  only  difference,  we  apprehend, 
between  such  a  proceeding  and  that  of  a  court  of  equity  would 
be,  that  the  latter  would  require  a  written  or  printed  statement 
of  the  case,  which  would  be  echoed  by  an  affidavit.  The  com- 
mon law  process,  while  it  is  equally  efficacious,  is  the  simpler 
and  less  expensive  of  the  two. 

The  question  of  the  competency  of  the  common  law  judges 


to  administer  equity  is  one  on  which,  for  obvious  reasons,  we 
are  reluctant  to  touch.  We  may,  however,  be  permitted  to 
observe  that  in  the  simpler  questions  of  equity  which  are 
likely  to  come  before  courts  of  common  law,  we  cannot  antici- 
pate any  serious  difficulty.  While,  on  the  one  band,  it  may 
be  admitted  that,  where  more  oomplieated  rights  are  involved, 
such  as  arise  upon  intricate  questions  of  real  property,  of  trusts, 
the  administration  of  estates,  and  the  like,  the  principles  and 
rules  of  equity  constitute  an  elaborate  and  special  system  of 
jurisprudence,  a  perfect  knowledge  of  which  it  may  require 
special  study  and  practice  to  acquire,  yet  it  must  not  be  for- 
gotten that  one  of  the  principal  merits  of  this  system  is  that 
its  leading  rules — at  least,  where  unembarrassed  in  their  ap- 
plication by  the  intricacies  and  subtleties  of  real  property  law 
— rest  on  the  plain  and  simple  principles  of  rational  justice, 
as  distinguished  from  the  more  technical  and  arbitrary  rules 
of  positive  law. 

More  especially  is  this  the  case  with  reference  to  the  grounds 
on  which  equity  relieves  against  legal  rights  sought  to  be  en- 
forced in  actions  at  law.  To  suppose  that  common  law  judges 
or  practitioners  either  are  unacquainted  with  or  will  be  unable 
to  master  a  system  so  simple,  would  seem  to  be  a  gratuitous 
and  unwarranted  assumption.  No  such  difficulty  has  hitherto 
arisen  in  administering  the  powers  either  of  auxiliary  or  sub- 
stantive equity  hereto^re  conferred.  So  far  as  we  are  aware, 
one  instance  only  has  occurred  of  an  appeal  from  the  decision 
of  any  court  of  law  on  an  equitable  plea,  and  in  that  instance 
the  appeal  was  ansuccessful. 

We  believe  the  apprehension  of  incompetency  in  this  respect 
to  be  wholly  unfounded.  The  large  knowledge  of  the  law 
essential  to  the  administration  of  equity  has  never  been  ques- 
tioned in  equity  judges ;  and  we  are  at  aloes  to  understand  why 
credit  should  not  be  given  to  common  law  judges  for  capacity 
to  possess  a  corresponding  knowledge  of  equity  in  the  limita- 
tion of  legal  rights.  When  we  reflect  how  many  of  the  great 
equity  judges  who  have  presided  in  the  court  of  chancery  and 
in  the  House  of  Lords  have  been  taken  from  the  common  law 
courts,  we  are  surprised  that  capacity  should  be  denied  to  the 
collective  ability  of  the  common  law  judges,  assisted  by  a  bar 
inferior  to  none  in  learning  and  attainments,  to  deal  with  the 
simple  quesUons  of  equity  which  are  likely  to  arise  incidentally 
in  proceedings  at  law. 

Before  we  qnit  this  subject,  we  must  advert  to  an  argument 
prominently  put  forward,  namely,  that  the  effect  of  thus  con- 
ferring equitable  jurisdiction  on  common  law  courts  will  be  to 
restore  in  substance  the  ancient  equity  jurisdiction  of  the  Court 
of  Exchequer,  abolished  in  recent  times  by  the  Legislature. 
That  this  view  of  the  matter  is  altogether  erroneous  may  readily 
be  shown.  It  assumes  that  the  jurisdiction  of  the  Court  of 
Exchequer  as  a  court  of  equity  was  exercised  by  it  incidentally 
to  proceedings  pending  before  it  as  a  court  of  law.  Nothing 
can  be  more  incorrect.  The  Court  of  Exchequer  in  equity 
was  as  distinct  from  the  Courtof  Exchequer  as  a  court  cf  com- 
mon law,  as  the  Court  of  Exchequer  now  is  from  the  Court  of 
Chancery.  The  jurisdiction  was  distinct ;  all  suits  were  dis- 
tinct ;  the  proceedure  was  distinct ;  the  officers  of  the  court 
were  not  the  same ;  the  practitioners  were  a  separate  and  dis- 
tinct class.  A  party  seeking  protection  or  relief  from  an  ac- 
tion pending  on  the  common  law  side  of  the  court  was  obliged 
to  file  a  bill  in  equity,  and  was  in  all  respects  in  the  same 
position  as  if  he  bad  gone  into  chancery.  All  the  evils  of  the 
double  jurisdiction  arose,  without  any  of  those  benefits  which 
may  b^  anticipated  from  enabling  full  justice  to  be  adminis- 
tered in  a  single  court.  Other  causes  therefore,  making  it 
desirable  that  the  Court  of  Exchequer  as  a  court  of  equity 
should  be  done  away  with,  its  abolition  took  place,  but  without 
the  slightest  reference  to  any  inconvenience  arising  from  a 
blending  of  jurisdiction  such  as  is  now  proposed.  To  repre- 
sent the  two  cases  as  analogous  is  to  confound  things  es- 
sentially distinct  and  having  nothing  in  common  but  a  name. 
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OOUST  OF  APPEAL. 

Lfifltly,  AS  to  the  objeotion  taken  to  the  measara  with  refer- 
ence to  the  proposed  Court  of  Appeal.  It  is  said,  "  the  appeal 
is  to  be  a  court  of  error — a  very  competent  tribunal  for  deter- 
mining the  points  of  law  which  remain  when  a  jury  has  solved 
the  questions  of  fiEict,  but  rigid  in  the  extreme  in  its  rules  of 
procedure,  and  utterly  incompetent  to  dispose  of  the  mixed 
questions  of  fact  and  law  that  continually  arise  on  appeals 
from  courts  of  equity."  We  have  here  again  a  serious  misap- 
prehension .  It  IS  assumed  that  the  Court  of  Exchequer  Cham- 
ber, the  proposed  Court  of  Appeal,  will  be  simply  a  Court 
of  Error  m  the  strict  sense  of  the  term  ;  that  is  to  say,  a  court 
confined  to  error  appearing  on  the  face  of  the  record,  and 
bound  by  some  rules  of  procedure  differing  from  those  of  the 
court  in  which  the  proceedings  originated.  This  is  an  entire 
mistake.  The  Court  of  Exchequer  Chamber,  when  exercising 
the  appellate  functions  conferred  upon  it  by  the  recent  Proce- 
dure Acts,  is  no  longer  a  mere  Court  of  Cessation.  It  is  a 
Court  of  Appeal  in  the  fullest  sense  of  the  term  ;  that  is  to  say, 
it  is  investea  with  all  the  powers,  both  as  to  substantive  law 
and  procedure,  which  are  possessed  by  the  court  from  which 
the  appeal  comes,  and  can  even  draw  inferences  of  fact  where 
the  court  below  could  do  so. 

While  u|)on  this  subject,  we  cannot  but  express  our  surfirise 
that  the  objectors  should  have  overlooked  the  fact  that  from 
the  decisions  of  the  Court  of  Exchequer  Chamber  on  appeal 
there  is  an  nlterior  appeal  to  the  Ilouse  of  Lords,  where  the 
presence  of  so  many  equity  authorities  will  secure  the  correc- 
tion, if  necessary,  of  the  decisions  of  the  common  law  tribunals 
and  ensure  the  administration  of  equity  according  to  its  estab- 
lished and  undoubted  rules. 

We  conceive  that  we  have  thus  made  good  the  propositions 
which  we  undertook  to  establish  ;  that  starting  from  the  incon- 
testable position  that  every  court  should  have  power  to  carry 
on  a  suit  properly  commenced  in  it  to  final  adjudication  and 
completion,  as  also  to  protect  rights  which  are  clearly  within 
the  compass  of  its  jurisdiction,  we  have  shown  that  the  powers 
which  it  is  proposed  to  confer  on  the  common  law  courts  are 
essentially  necessary  to  this  end  ;  that  they  have  been  already 
partially  given,  and  so  far  beneficially  exercised;  and  lastly 
that,  so  far  as  it  is  now  proposed  to  go,  the  procedure  will  be 
fully  equal  to  the  purpose. 

OONCLUSION. 

The  equity  judges  declare  that  "  no  attempt  should  be  made 
to  alter  our  tribunals  nntil  a  careful  revision  has  been  made  of 
oar  whole  law."  But  is  not  this  to  put  off  the  work  to  the 
Greek  Kalends  7  We  readily  agree  that  the  bringing  the  con- 
flict of  law  and  equity  into  unison  would  be  better  dealt  with 
OS  a  part  of  the  substantive  than  of  the  ancillary  law ;  and 
would  be  best  affected  by  abrogating  from  the  body  of  our  law 
rights  which  ought  not  to  be,  and  wnich  equity  does  not  allow 
to  be  enforced,  instead  of  by  seeking  to  attain  the  end  by  a 
fusion  of  jurisdiction  and  procedure.  But  who  is  there  among 
us  so  sanguine  as  to. expect  that  this  great  work  of  the  revision 
of  the  whole  body  of  our  law  will  be  undertaken,  much  less 
aeoomplished  in  our  days  ?  In  the  meantime  the  suitor  ban- 
died to  and  fro  from  law  to  equity,  and  from  equity  to  law, 
suffers  what  he  feels  and  knows  to  be — with  whatever  compla- 
oenoy  legal  practitioners  may  from  habit  be  brought  to  look  on 
the  matter — ^a  practical  and  substantive  grievance.  To  what- 
ever extent,  though  it  may  be  but  a  partial  one,  that  griovanoe 
can  be  abated — to  whatever  extent  the  great  desideratum  of 
uniformity  in  the  law  as  administered  by  the  judicial  tribunals 
of  this  country  can  be  effected, — to  that  extent,  at  least,  the 
practical  good  should  be  secured,  although  the  means  resorted 
to  may  not  be  such  as  a  scientific  jurist  might  deem  the  most 
eligible.  At  all  events,  if  any  immediate,  though  but  partial 
remedy  can  be  applied,  it  would  surely  be  unwise  to  reruse  to 
accept  it  because  it  is  not  presented  as  a  part  of  a  general  re- 


vision of  the  whole  body  of  our  laws,  of  which  no  reasonable 
hope  presents  itself  even  in  the  indefinite  future. 
We  have  the  honour  to  remain,  my  Lord, 

Your  obedient  and  faithful  servants, 

A.  £.  COCKBURN. 

Sax  DEL  Martin. 
G.  Bramwbll. 
The  Right  Honourable  the  Lord  Chancellor. 


THE  LAW  Of  EVIDENCE. 

A  Bill  was  some  time  since  introduced  into  the  Upper  House 
of  Parliament,  by  Lord  Brougham,  to  ehable  the  accused  par- 
ties in  criminal  cases  to  offer  themselves  as  witnesses,  and,  in 
that  event,  render  them  subject  to  cross  examination  like  other 
witnesses.  This  bill  having  beeii  received  utafhvourably,  his 
Lordship  has  just  introduced  a  fresh  one,  by  way  of  substitute 
for  it,  which  proposes  to  accord  this  faculty  to  accused  per- 
sons in  coses  of  misdemeanour  only.  The  principle  involved 
in  both  bills  is  a  most  important  one,  being  At  variance  with 
the  theory  aod  practice  of  English  law  from  the  earliest  times ; 
and  the  question  is  a  branch  of  a  more  general  one,  which  has 
recently  been  discussed  at  the  Juridical  Moiety,  viz.  whether 
the  rule  of  law  which  prohibits  the  examination  and  cross- 
examination  of  accused  persons  in  criminal  cases  is  a  sound 
one.  It  is  a  question  or  great  difficulty  and  importance,  and 
much  may  be  urged  oh  both  sides. 

The  advocates  on  the  pniB  side  argue  as  follows : — ^The  rule 
of  law  which  excluded  from  bearing  testimony  not  only  the 
parties  to  suits,  but  so  many  witnesses,  on  the  several  grounds 
of  infamy,  interest  in  the  event  of  the  suit,  &o.,  has  been  con- 
demned in  modern  times  as  wrong  in  principle.  That  rule 
was  energetically  attacked  by  Beotham,  who  laid  down  as  a 
sacred  principle  of  judicature,  that  it  is  the  duty  of  courts  of 
justice  to  use  all  available  means  of  getting  at  the  truth  of 
the  matters  in  ouestion,  and  consequently  reject  no  medium 
which  could  tend  to  help  them  to  that  truth ;  and  the  Legisla- 
ture has  adopted  this  view  by  abolishing,  first,  the  incompe- 
tency of  witnesses,  and  afterwards  that  of  of  the  parties  in  civil 
causes,  leaving  the  case  of  the  accused  parties  on  criminal 
trials  almost  the  sole  remaining  fragment  of  the  ancient  rule, 
which  ought  to  follow  the  fate  of  the  others.  One  reason 
given  for  the  rule — namely,  that  the  allowing  the  examination 
of  accused  persons  would  induce  a  vast  amount  of  perjury — is 
a  weak  and  insufficient  one,  and  leads  to  this  injustice,  that* 
tho  witnesses  for  the  prosecution  depose  on  oath  a^inst  the 
accused,  while  his  mouth  is  stopped  from  contradicting  them. 
The  accused,  being  the  person  beat  acquainted  with  the  fact 
of  his  own  guilt  or  innocence,  is  naturally  the  best  source  to 
apply  to  for  information  on  the  subject.  If  he  is  guilty,  a  well- 
conducted  cross-examination  will  wring  the  fact  from  him,  to 
the  furtherance  of  public  justice ;  while,  if  he  is  innocent,  he 
has  nothing  to  fear  from  any  cross-examination,  however 
severe.  And  lastly,  in  accordance  with  these  viewd,  we  find 
that  a  rigid  interrogation  of  the  accused  forms  an  important 
part  of  every  orimmal  trial  in  France  and  other  continental 
countries. 

On  the  other  side  it  is  urged  that  the  rule  laid  down  by  Ben- 
tham,  however  sound  as  a  general  principle,  is  not  of  universal 
application,  and  must  be  understood  with  these  limitations — 
first,  that  by  the  means  of  getting  at  the  truth  of  the  matters 
in  dispute  must  be  understood  such  means  as  are  likely  to 
extract  it  in  causes  in  general,  and  not  merely  in  some  parti- 
cular ones ;  and,  secondly,  that  those  means  be  not  such  as 
would  give  birth  to  collateral  evils  outweighing  the  benefit  of 
any  truth  they  extract  Instances  might  easily  be  quoted 
from  Bentham's  works  in  which  he  has  admitted,  though  per- 
haps unintententionally,  the  existence  of  these  exceptions ; 
and  numerous  ones  are  to  be  found  in  the  judicial  practice  of 
all  countries  where  evidence,  valuable  in  itself,  is  rejected  on 
the  ground  of  the  great  mischiefs  that  would  result  from 
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reoemng  it;  each  as  secrets  of  State,  confidential  communica- 
tions made  by  clients  to  their  counsel,  evidence  to  remote  to 
be  received  without  forming  dangerous  precedents,  &o.    Ad- 
mitting, therefore,  that  an  interrogation  of  the  accused  would 
in  some  cases  extract  truth,  which  would  be  sought  for  in  vain 
without  it-»an  admission  which,  as  all  svstems  have  their  ad- 
vantages and  disadvantages,  maj  be  made  in  favour  of  torture, 
judicial  expurgation,  trial  bj  ordeal,  Sm. — still,  if  the  general 
effect  of  the  practise  would  be  to  give  birth  to  any  collateral 
evils  outweighing  the  advantage  derived  in  those  particular 
instances,  the  practice  should  Bave  no  place  in  an  enlightened 
system  of  judicature.    It  is  a  fallacy  to  look  on  the  accused  in 
the  light  of  a  witness ;  the  line  of  dfemarcation  between  them 
has  always  been  recognised  even  under  the  most  conflicting 
svstems — as,  for  instance,  the  English  one,  which  will  not 
allow  the  accused  to  be  questioned ;  and  the  French  one,  which, 
while  it  subjects  the  accused  to  a  severe,  and  often  most  un- 
fair, interrogation,  does  not  put  him  on  his  oath,  or  treat  him 
as  a  witness  in  any  respect.    And  there  is  ^ood  reason  for 
this.    The  accused,  whose  conduct  is  the  subject  in  question 
before  the  tribunal,  and  whose  life  or  liberty  depends  upon 
the  result  of  the  proceedings,  stands  in    a  very  different 
position,  and  does  not  speak  under  the  same  sanctions  of  truth 
as  the  witness,  who  is  a  third  person  coming  before  it  to  give 
information  on  the  matters  in  dispute.    The  latter  has  not  the 
same  strong  interests  to  pervert  the  truth,  and  speaks  with 
the  terror  of  a  prosecution  for  giving  false  testimony  befbre 
bis  eyes — a  terror  at  which  the  man  whose  life  or  liberty  is  at 
stake  would  only  smile.    The  reason  for  rejecting  the  testi- 
mony of  accused  persons  is  not,  as  suggested,  to  prevent  indi- 
viduals incurring  the  suilt  of  perjury ;  for  oaths,  however  bene- 
ficial, are  not  essential  to  the  existence  of  a  court  of  justice, 
and  the  reasons  for  receiving  or  rejecting  such  testimony  would 
equally  apply  whether  they  were  in  use  or  not.    The  argument, 
that  under  the  existing  practice  a  prisoner's  mouth  is  stopped, 
is  a  mis-statement  of  the  law ;  for  he  is  not  only  allowed,  but 
invited,  to  say  what  he  pleases  in  his  defence ;  and,  what  is 
more,  is  accorded  a  favour  which  is  accorded  to  no  other  liti- 
gant party,  namely,  that  if  he  makes  an  exculpatory  statement 
of  facts,  the  iurj  are  to  take  into  their  consideration,  and  acquit 
bim  if  they  believe  it ;  whereas  all  other  litigants  are  held 
strictly  to  prove  their  allegations  by  evidence.    The  rejection 
of  the  testimony  of  accusea  persons  rests,  chiefly  at  least,  on 
a  diffisrent  principle  from  that  of  interest,  being  founded  on 
the  maxim,  which  runs  through  the  whole  Englsb  law,  *'  Nemo 
tenetur  seipsum  prodere'' — a  maxim  framed  not  with  the  view 
of  sheltering  guilty  persons,  as  is  sometimes  represented,  but 
of  protecting  innocentones,  and  carrying  out  the  general  policy 
of  the  laws.    There  is  an  essential  diflTerence  between  civil  and 
criminal  cases.    A  civil  cause  is  a  dispute  between  private 
individuals,  who  may  dispose  of  their  own  rights  as  they 
please ;  a  criminal  one  is  an  affair  between  the  accused  and 
society,  whose  laws  he  is  charged  with  having  broken ;  and 
public  policy  requires  that  his  conviction  should  be  based,  not 
merely  on  a  preponderance  of  probability,  as  in  civil  cases, 
but  on  a  moral  certainty  of  his  guilt,  which  can  only  be  ex- 
pected from  independent  testimony  borne  against  him,  or  his 
own  voluntary  statements.    It  is  also  a  mistake  tosfiy  that  an 
innocent  person  has  nothing  to  fear  from  cross-examination, 
especially  when  we  remember  that  it  would  necessarily  be 
conducted  by  a  person  vastly  his  superior  in  legal  knowledge, 
and  probably  in  natural  capacity  likewise,  and  who  might  or 
might  not  conduct  it  honestly  and  fairly.    Such  a  process 
would  often  extract  falsehood  instead  of  truth;  for  when  a  man 
is  suspected  of  crime,  there  is  a  natural  tendency  in  the  human 
mind  to  run  after  real  orsupposed  admissions  of  guilt,  and  jump 
to  oonolusions  from  them  ;  while  weakness  of  nerves  would  fre- 
quently lead  innocent  men,  but  very  rarely  criminal  ones,  to 
filter  and  beoomo  confused  in  their  answers  ;  and  to  expect 
that  even  innooent  men  would  not,  under  the  tremendous  pres- 


sure upon  them,  occasionally  yield  to  the  temptation  of  giving 
false  or  equivocating  answers,  and  so  work  their  own  destruc- 
tion, is  putting  too  severe  a  strain  on  frail  human  nature. 
But  although  evidence  extracted  from  the  accused  against  hiv 
will  cannot  generate  that  moral  certainty  on  which  alone  it  is 
safe  to  act,  it  can,  and  is  pretty  sure  to,  generate  sympathy 
in  his  favour,  and  thus  shake  public  confidence  in  the  admiu' 
istration  of  the  law ;  while  the  opposite  course,  of  holding  the 
prosecution  strictly  to  proof  of  the  charge,  encourages  confi- 
dence in  the  law,  and  the  hearty  eo-operation  of  society  in  it» 
enforcement.  The  practical  result  of  the  suggested  courser 
would  be  to  put  the  ourthen  of  proof  on  the  wrong^  party  ;  sa 
that  when  a  man  became  suspected  of  a  crime,  instead  of 
searching  carefully  for  evidence  against  him,  as  is  the  case  at 
present,  all  efforts  would  be  made  to  escape  the  necessity  of 
adducing  proof  by  extracting  from  his  own  lips  something  to 
his  prejudice ;  and  mistaken  convictions,  especially  where  pro* 
secutions  are  unfounded,  or  theresult  of  malice  or  conspiracy, 
would  be  the  frequent  consequence.  I'or  these,  and  p*^  rhap» 
other  reasons,  the  English  law  deems  it  the  safest  course  tc 
allow  every  accused  person  to  defend  himself  in  his  own  waj, 
and  enable  him  to  say  to  his  accuser,  *'  If  I  have  done  enlr 
bear  witness  of  the  evil." 

But  while,  on  these  grounds,  we  deen  the  rule  of  our  law, 
which  prohibits  the  examination  of  accused  persons,  a  sound 
one,  we  do  not  kK>k  on  its  present  practice  as  faultless.  An 
accused  person  oi^ht  to  be  allowed  the  most  ample  latitude 
in  defending  himself,  and  this,  it  appears  to  us,  be  does  not 
receive  at  present,  when  he  is  defended  by  counsel.  By  the 
common  law,  when  a  prisoner  is  defended  by  eounsel,  in  casee 
where  that  course  is  allowabie,  his  own  mouth  in,  unfairly  we 
think,  stopped  at  the  trial.  A  similar  practice  has  been 
adopted  in  cases  of  felony  since  the  Prisoners'  Counsel  A«t, 
and  a  construction  has  been  put  on  that  statute  which  goes  far 
to  neutralise  its  benefits.  Several  judges  have  held,  that  when 
a  prisoner  is  not  defended  by  counsel,  the  jury  may  weigh  the 
credit  of  any  statement  he  makes  in  his  own  defence,  although 
not  supported  by  evidence ;  but  tb«t  counsel  appearing  for 
him  are  bound  by  the  same  rule  as  parties  and  counsel  in  civil 
cases,  namely,  not  to  state  as  fact  any  matter  which  they  are 
not  prepared  with  evidence  to  suMtantiate-— a  ruling,  the 
effect  of  which,  in  many  cases,  amounts  simply  to  this,  that » 
prisoner,  by  employing  counsel,  causes  his  defence  to  be 
suppressed,  except  so  far  as  it  can  be  suggested  in  a  hypo- 
thetical  form.  It  is  remarable,  that  on  charges  of  high  treas- 
on the  prisoner  is  asked  by  the  Court,  after  his  eounsel  have 
spoken,  whether  he  wishes  to  add  anything  for  himself. 

The  principle  of  Lord  Brougham's  bill,  as  already  stated,  19 
only  an  off-shoot  of  a  more  general  one,  It  is  to  be  observed 
that  that  bill  does  not  empower  the  prosecution  to  examine 
the  prisoner  as  a  witness  in  chief  against  hiotself,  and  thue 
essentially  ignores  the  principle  of  Bentham,  that  eoerp  mediun» 
of  testimony  ought  to  be  resorted  to.  It  also  afiirms  the  anom- 
alous position,  that  a  Pftrty  may  be  a  competent  witness  for 
one  side,  although  not  for  the  other — an  absurdity  which  might 
fairly  be  suppo^  to  have  become  extinct  with  the  other  an* 
oient  rales  of  inoompeteooy.  The  bill  is  avowedly  founded  on 
the  notion  that  the  accusea  should  be  allowed  to  cootradict  od 
oath  what  is  advanced  against  him  oa  oath,  overlooking  the 
immense  dtffereooe  in  the  respective  positions  of  the  accused 
and  the  witness ;  and  the  recent  case  of  the  Rev.  Mr.  Hatch  i» 
cited  as  an  instance  where  an  improper  conviction  would  have 
been  averted  bad  that  course  been  open  to  the  aocoeed.  It  is, 
however,  by  no  means  clear  that  there  was  any  defeat  of  jus- 
tice in  that  case,  for  it  has  been  suggested  that  it  was  lost,  not 
through  any  defect  in  the  law,  but  in  consequence  of  the 
counsel  for  the  defendant  injudiciously  refusing  to  eall  wit- 
nesses on  his  behalf.  Moreover,  although  the  principal  wit- 
nesses was  afterwards  convicted  of  peijury,  partly  on  the  tes- 
timony of  Mr.  Hatch  himself^,  the  rest  of  the  evidienoe  again»t 
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that  gentUmaDt  coupled  with  the  admissions  made  by  himself 
on  oath,  on  the  trial  of  the  witness,  which  it  is  assumed,  he 
would  ha?e  made  oo  his  own  if  he  could  have  been  examined 
on  that  occasion,  formed  an  ample  case  for  the  jury.  Be  this, 
however,  as  it  may,  the  making  laws  to  meet  unusual  or  ex- 
treme cases  has  been  looked  on  in  every  a^  as  the  character- 
istic sign  of  short-sighted  and  weak  legislation ;  and  is  in 
violation  of  the  well-known  rule  of  our  own  jurisprudence — 
*'Ad  eaqusB  frequentitts  accidunt  jura  adaptantur,"  (2  Inst. 
137) ;  as  well  as  of  the  Riman  law — ''Jura  constitui  oportet 
in  his  qu8»  iri  rd  wXmXot^p  i.  e.  at  plnrimum  accidunt,  non  quss 
U  irapoXoyou,  i.  e.  ex  inopinato."     (Dig*!  lib.  1,  tit.  3,  1.  3.) 

We  have  just  stated  our  views  on  the  general  question,  and 
on  Lord  Brougham's  bill  as  a  part  of  it.  That  many  of  our 
readers  will  disagree  with  us  in  the  above  conclusions  is  probable 
enough  ;  bat  there  is  one  matter  connected  with  the  su^eet  on 
which  we  trust  we  shall  have  the  concurrence  of  all  reflecting 
persons — ^namely,  that  as  the  bill  proposes  to  effect  an  organic 
chance  in  a  system  which  has  existed  and,  rightly  or  wrongly, 
been  landed  n>r  centuries,  the  expiring  month  of  a  session  of 
Parliament,  whether  accompanied  or  not  by  the  heat  of  the 
dog-days,  and  the  annually  recurrent  nuisance  of  the  Thames, 
is  not  the  fit  period  for  its  introduction  far  less  for  its  discud- 
aion. — JuriiL 
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Siuuiu  UNPn  Execution  in  thi  Division  CointTS. 
(Continued  fr^m  pagt  178.) 

3.  This  sub-sectian  specifies  particularly  a  variety  of  articles, 
and  needs  no  remark. 

4.  The  same  may  be  said  of  this  sub-section. 

5.  Exempts  certain  animals,  and  food  '*  Ousrefir^^  that  is, 
for  aXJL  the  animals  named. 

%,  **  Tools  and  tm^menit  of,  or  chaUtU  ordinarily  nsed  in 
the  debtor's  occupation,  to  the  value  of  $60."  The  wording 
of  this  sub-section  is  somewhat  vague,  and  may  lead  to  difii- 
ealty  in  carrying  it  out.  Our  impression  is,  that  in  the  case 
of  a  yarmer,  ploughs,  barrows,  scythes,  spades,  forks,  and  such 
like  articles  come  clearly  within  the  meaning  of  iooU  of  a 
farmer's  occapation ;  as  cultivators,  fixed  threshing  machines, 
reapers,  &c.,  would  be  within  the  meaning  of  the  word  impU- 
maiU,  All  certainly  would  be  included  under  the  terms  im- 
pitmads  of  husbandry.  But  this  section  goes  further,  and 
exempts  ckaUda  ordinarily  used  in  the  debtor's  occupation. 
Now  **  chattels  "  is  the  most  comprehensive  word  that  could  be 
used,  and  to  particularise,  would  in  our  judgment  exempt  cat- 
tle, or  otfa«r  animals  used  to  work  a  farm,  to  grind  for  a  tan- 
ner, for  a  brick  maker,  or  to  turn  a  lathe  for  a  turner,  and 
might  (save  the  mark,)  exempt  a  lawyer's  or  doctor's  books, 
such  property  in  no  case  exceeding  the  value  of  960.  *'  Goods  " 
aad  **  Ohattels,"  are  nearly  alike  in  import,  and  are  com- 
monly found  together,  but  '*  chattels  '^  is  the  more  technical 
and  appropriate  word,  and  where  there  is  a  difference,  is  the 
most  .extensive  in  meaning.  Chattels  in  its  largest  sense  sig- 
nifies all  a  man's  moveable  propertv — all  that  is  not  real 
estate.  It  must  not  be  lost  sight  of  however,  that  it  is  chat- 
tels ordinarily  lued  in  the  debt^s  occupation,  that  are  exempt. 

Sec.  5.  Limits  the  operation  of  the  preceding  clause,  by 
providing  in  effect,  that  if  the  exeontioa  be  upon  a  judgment 
recovered  for  the  price  of  any  particular  chattel  mentioned  in 
enb-eecs.  3,  4,  5,  and  6,  it  may  be  seized  and  sold  on  such  ex- 
ecution, notwithstanding  the  general  exempdon.  The  words 
are,  "  Nothing"  and  **  shall  exempt  from  seisore  in  satisfac- 
tion of  a  debt  contracted  for  such  identical  chattel,  any  article 
enumerated  in  sub-sees.  3,  4,  5,  and  6."    That  is,  if  executipn 


debtor,  the  identical  stove,  cow,  or  horse,  ico^  may  be  seised* 
and  sold  to  satisfy  the  judgment.  We  take  it  if  the  stove, 
cow,  or  horse,  Ac,  be  exchanged  or  traded  for  soum  other 
chattel  before  execution,  such  last  mentioned  chattel  cannot 
be  seised  for  the  execution,  it  would  operate  only  on  the  iden' 
Heal  property,  the  value  or  price  of  which  was  the  subject  of 
the  suit  in  which  execution  issues. 

Sec.  6.  Qives  the  debtor  the  right  to  select  out  of  any  larger 
number,  the  several  chattels  which  are  exempt  This  seems 
to  apply  to  the  property  enumerated  specifically  in  sub-sees. 
1, 2,  3,  4,  and  5  only.  The  time  when  this  selection  is  to  be 
made  is  not  provided  for;  it  will  probably  be  held  that  it  must 
be  made  at  the  time  of  seisure,  or  at  the  earliest  practicable 
time  after  notice  of  seisure  comes  to  the  debtor. 

We  have  now  gone  over  minutely,  the  several  clauses  of  the 
Act ;  some  persons  may  think  we  have  gone  too  much  into  de- 
tail, but  our  remarks  are  mainly  intended  for  officers,  and  we 
know  what  suits  them,  what  they  desire,  and  to  inform  them, 
and  serve  them  is  our  object. 

A  loordofcaiUum  to  Bailiffs, — Upon  nearly  every  one  of  the 
exemptions,  a  question  of  Jaci  may  be  raised.  An  action  may 
be  brought  agaiost  a  bailiff,  the  defendant  can  have  the  case 
tried  by  a  jury,  and  every  one  knows  that  there  is  a  prejudice 
against  officers,  and  that  juries  are  not  likely  to  set  too  high 
a  value  on  property  that  is  declared  exempt  from  seisore  under 
a  certain  amount ;  but  a  question  of  value  is  Mot  the  only 
one  that  oan  be  brought  before  a  jury  for  decision ;  so  that 
bailiffs  who  would  be  safe,  should  act  with  great  caution  a^d 
some  liberality,  in  computation  towuxls  debtors. 

If  a  debtor  have  no  property  besides  that  exempted,  the 
Bailiff  will  be  justified  in  returning  the  execution  no  goods, 
but  it  is  recommended  that  to  the  usual  forms  bf  a  "  nu^la 
bona  "  return,  the  words  "  liable  ie  9eimre/'  should  be  added. 

At  the  time  of  seisure  if  there  be  several  chattels  of  the  de- 
scription exempted,  three  or  more  caws  fee  example,  the 
Bailiff  should  ask  the  debtor  if  he  wishes  to  seleict  a  particular 
one,  under  his  right  to  retain  one  cow,  and  if  so,  to  do  it.^ 

If  any  question  as  to  value  arises,  and  that  the  Bailiff  thinks 
the  debtor  claims  to  retain  more  than  would  be  covered  by  the 
value  amount  of  exemption  ;  the  former  may  well  ask  the  lat- 
ter to  put  a  value  on  each  chattel,  and  if  he  refuses  to  do  so, 
when  reasonably  requested,  the  circumstance  of  his  refusal 
may  be  urged  against  the  debtor  in  any  after  prooeeding  by 
him  against  the  Bailiff. 

The  effect  of  exempting  particular  subjects  is  to  make  the 
act  of  seizing  them  under  an  execution  the  same  u  if  seised 
without  an  execution  at  all :  and  Bailiffs  and  their  sureties 
would  be  responsible  for  the  wrongful  act. 

It  will  notdo  to  quit  the  subject  without  referring  to  cases 
where  the  landlord  makes  a  claim  for  rent. 

{To  be  continued,) 


Replevin  in  the  Division  Courts. 

We  direct  atteDtion  to  the  Replevin  Act  of  last  session 
(cap  45)  which  confers  jarisdiction  on  the  Divbion  Courts 
to  issue  writs  of  Replevin  when  the  value  of  the  property 
taken  or  detained  does  not  exceed  forty  dollars.  The  en- 
actment is  as  follows : 

"  6.  In  case  the  value  of  goods  or  other  property  or  effects 
distrained,  taken  or  detained  does  not  exceed  the  sum  of  forty 
dollars,  the  writ  may  issue  from  the  Division  Court  for  the 
division  within  which  the  defendant  or  one  of  the  defendants 
resides  or  carries  on  business,  or  where  the  goods  or  other 
property  or  effects  have  been  distrained  taken  or  detained. 

**7.  But  the  matter  shall  be  disposed  of  without  formal 
pleading,  and  the  powers  of  the  courts  and  officers  and  the 
proceedings  generaUv  in  the  suit  shall  be  as  nearly^  as  may  be 


for  th0  price  of  a  stove,  a  cow,  or  a  horse,  ^.,  sold  to  th^l  the  same  as  in  the  other  cases  which  are  within  the  jurisdiction 
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of  Division  Courts,  and  this  act  and  the  act  relating  to  replevin 
shall  so  far  as  any  such  suit  is  concerned  be  read  as  if  they 
formed  part  of  the  act  respecting  Division  Courts.  (Consoli- 
dated Statutes  for  Upper  Canada,  cap.  19.) 

This  new  and  important  jurisdiction  furnishes  another 
proof  of  the  necessity  for  an  early  issue  of  a  new  set  of 
Rales — for  as  proceedings  are  to  be  ^^  as  nearly  as  may  he 
the  same  as  in  the  other  cases  within  thejarisdiction  of  the 
Division  Courts/'  it  is  obvious  that  to  secure  anything  ap- 
proachitag  uniformity  of  procedure  general  rules  and  appro- 
priate forms  must  be  provided. 

Clerks  will  notice  that  they  are  not  authorised  unless  in 
the  instances  mentioned  in  the  act  to  issue  a  writ  (sec.  1) 
without  a  judge's  order,  and  until  procedure  in  the  courts 
and  rules  are  given  on  authority,  doubtless  the  judge  grant 
ing  the  order  would  send  with  it  a  form  for  the  writ — like 
all  the  writs  it  should  be  signed  by  the  clerk  and  issued 
under  the  seal  of  the  Court. 

Thb  new  jurisdiction  materially  enlarges  the  duties  of 
officers,  yet  but  little  can  be  said  with  advantage  till  a  prac- 
tice is  settled.  All  we  can  do  at  present  is  to  give  the 
practical  proceedings  in  suing  out  the  writ  from  a  Court  of 
Record  and  replevying  goods  under  it  at  least  so  much  and 
in  such  a  shape  as  may  be  necessary  to  help  officers  to  a 
better  understanding  of  the  subject. 

It  will  be  observed  that  the  7th  section  incorporates  the 
acts  relating  to  replevin  so  far  as  any  suit  brought  in  a 
Division  Court  is  concerned. 

Suppose,  then,  the  goods  of  a  party  are  wrongfully  taken 
or  detained,  and  he  desires  to  obtain  possession  of  them — ^in 
other  words  to  replevy — ^the  following  steps  are  taken  in 
the  Superior  Courts. 

The  person  claiming  the  property  his  servant  or  agent 
makes  an  affidavit  setting  forth  the  facts  of  the  wrongful 
taking  or  detention,  the  value  and  description  of  the  pro- 
perty and  that  the  person  claiming  is  the  owner  or  is  law- 
fully entitled  to  the  possession  thereof. 

On  this  affidavit  application  is  made  to  a  Judge  for  an 
order  for  a  writ  of  Replevin  to  issue  and  the  Judge  either 
grants  the  6rder  on  an^e2rpar<e*application  or  a  rule  or  order 
calling  on  the  defendant  to  shew  cause  why  the  writ  should 
not  issue. 

When  the  order  is  granted  it  is  taken  to  the  clerk  who 
files  it  and  issues  the  writ.  The  party  obtai  ning  it,  then 
takes  it  to  the  sheriff  to  be  executed,  and  at  t\\e  same  time 
and  before  any  action  is  taken  on  the  writ  he  must  give  a 
bond  to  the  sheriff,  himself  and  at  least  two  securities,  in 
treble  the  value  of  the  property  to  be  repleved,  tconditioned 
for  his  prosecuting  the  suit  #ith  effect  and  wi  hout  delay, 
that  he  will  make  a  return  of  the  pit)perty,  if  ^uoh  is  ad- 
judged and  will  pay  such  daolages  as  the  defendant  may 
sustain  by  the  issuing  of  the  writ  if  be  fails  to  recover 
judgment,  and  will  observe  and  keep  all  rules  and  orders 
made  in  the  suit. 

The  sheriff  upon  being  satisfied  in  respect  to  the  bond  at 
once  proce^  to  replevy  thd  property  and  delivers  it  into 
the  possession  of  the  claimant  or  his  agent.  He  then  makes 
a  return  of  the  writ  with  a  statement  or  schedule  annexed 
thereto  giving  the  names,  residence  and  additions  of  the 
sureties,  date  of  the  bond,  the  name  or  names  of  the  wit- 
ness or  witnesses  thereto,  and  the  number,  quantity  and 
quality  of  the  articles  of  property  replevied. 


If  only  a  portion  of  the  property  is  replevied  the  state- 
ment should  also  mention  the  articles  not  replevied  and  the 
reason  why  not. 

As  the  act  provides  that  in  Division  Courts  the  matter 
shall  be  disposed  of  without  formal  pleadings,  the  claimant 
or  defendant  will  not  reauire  to  take  any  further  action  in 
the  matter  until  the  trial.  The  cause  will  be  entered  by 
the  clerk  in  his  books,  and  included  in  the  list  for  trial  in 
the  usual  manner. 

The  foregoing  summary  applies  to  the  usual  class  of  cases 
but  in  some  instances  the  property  to  be  replevied  or  a 
portion  of  it,  cannot  be  found  in  the  sheriff^s  bailiwick,  for 
which  contingency  provision  is  also  made  in  the  Replevin 
Act,  the  nature  of  which  together  with  other  matters  relat- 
ing to  this  action,  neceesary  to  be  known  by  clerka  and 
bailiffs,  we  shall  treat  of  in- a  subsequent  number. 


Repleyin  Bond  and  Aftidavti. 

The  following  we  have  received  from  a  valued  corres- 
pondent, a  County  Judge,  of  whose  extensive  ezperienoe  we 
shall  be  happy  to  avail  ourselves  in  matters  of  DiviMon 
Court  practice.  We  take  the  liberty  of  publishing  his 
letter  with  the  forms  accompanying  it. 

7^)  the  EdUoTB  of  the  Law  JotamaL 

Dear  Sibs, — Having  been  called  apon  yesterday  to  allow  the 
issue  of  a  writ  of  Replevin  out  of  one  of  the  Division  Courts  of 
this  County,  under  tne  sixth  section  of  the  Act  of  last  Session, 
23rd  Vic,  oh.  65,  I  found  it  necessary  to  frame  a  form  of 
writ.  As  I  have  taken  some  pains  to  make  the  form  of  writ 
given  in  the  Replevin  Act  applicable  to  the  Division  Courts,  and 
as  the  form  may  be  useful  to  the  readers  of  the  Law  Journal,  I 
take  the  liberty  of  enclosing  it  for  publication.  I  also  enclose 
a  form  of  affidavit  for  the  writ  which  I  have  drawn  up  for  the 
use  of  my  clerks.  I  have  endeavoured  to  embrace  in  it  all  the 
cases  of  wrongful  taking  and  detention  likely  to  occur  in 
practice,  and  to  make  the  alle|sations  as  concise  as  possible. 

Urgent  cases  requiring  the  issue  of  a  writ  without  a  Judge's 
order,  under  the  2nd  section  of  the  Act,  are  not  likelv  to  occur 
in  Uie  Division  Courts,  and  therefore  I  have  not  made  the  affi« 
davit  applicable  to  such  oases ;  but  the  attention  of  the  clerks 
might  be  called  to  the  additional  allegations  required  by  that 
section. 

Cases  under  the  Srd  section  are  likely  to  oceor  frequently, 
but  unless  there  is  great  urgency,  a  Judge's  order  should  be 
obtained  for  the  writ,  as  a  precaution  against  informality  or 
irregularity  in  the  proceedings.  The  form  of  affidavit  sent, 
is  or  may  be  made  applicable  to  oases  coming  within  that 
section. 

I  would  suggest  that  yon  should,  in  an  earW  number  of  the 
Law  Journal^  inform  the  Clerks  and  Bailiffs  of  their  duties  un* 
der  this  Act ;  such  directions  with  regard  to  these  duties,  as 
you  have  given  to  guide  them  in  the  performance  of  their  oUier 
duties,  would  be  very  usefuL 


FORM  OP  WRIT  OF  REPLEVIN. 


NO.-.A.D.1860. 


Dioision  Court  ofthe^Countpqf- 


In  the--' 

[SmI  of  Oonrt] 

Ton  are  hereby  commanded  that  without  delay  you  cause  to 
be  replevied  to  (A.  B.)*  his  goods,  chattels,  and  personal  pro- 
perty following,  that  is  to  say  (here  describe  the  property  as 
in  the  affidavit),  which  said  (A.  B.)  alleges  to  be  of  the  value 

of dollars,  and  which  (CD.)  hath  taken  and  unjustly 

detains  (or  unjustly  detain)  as  it  is  said,  in  order  that  the 
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Mid  (A.  B.)  may  have  hiR  just  remedy  in  that  behalf.  And 
to  BumiDon  the  said  (C.  D.),  by  eerying  a  copy  of  this  writ 
apon  him,  to  appear  at  the  Rittings  of  this  Court  to  be  holden 

at ,  in  the  Township  of ,  in  the  County  of ,  on 

the  —  day  of ,  A.D.  1860,  at  the  hour  of in  the 

forenoon  to  answer  to  the  said  (A.  B  )  in  an  action  for  nn- 
justly  taking  and  detaining  (or  unjustly  detaining)  his  goods, 
chattels,  and  personal  property,  aforesaid.  And  to  return  this 
writ  and  what  you  shall  ha?e  done  in  the  premises,  to  the 
Clerk  of  the  Court  forthwith.    And  herein  fail  not. 

Gi?en  under  the  seal  cf  the  Court  this day  of , 

1860. 


To Bailiff  of  the) 

said  Court.  ) 


CUrk. 


FORM  OP  AFFIDAVIT  FOR  WRIT  OF  REPLEVIN. 


Iniht 


Divinon  Ccuri  of  the  Qmnty  of- 
-,  make  oath  and  say : 


I,  A.  B„  of  - 

1st.  That  I  am  the  owner  of  (describe  property  fully),  at 
present  in  the  possession  of  C.  D. 

Or,  That  I  am  entitled  to  the  immediate  possession  of  (de- 
scribe property),  as  2e»«es,  (bailee  or  agent,)  of  £.  F.,  the  owner 
thereof,  (or  as  Trustee  for  E.  F.,)  (or  as  the  case  may  be,)  at 
present  in  the  possession  of  0.  D. 

2nd.  That  the  said  goods,  chattels,  and  personal  property 
are  of  the  yaLoe  of dollars. 

3rd.  That  on  or  about  the day  of ,  the  said  goods, 

chattels,  and  personal  property,  were  lent  to  the  said  C.  D., 
for  a  period  which  has  expired,  (or  were  deliTered  to  the  said 

C.  D.,  for  a  special  purpose,  namely, ,)  and  that  dthough 

the  said  goods,  chattels,  and  personal  property  have  been 
demandea  from  the  said  C.  B.,  he  wrongfuUy  withholds  and 
detains  the  same  from  me,  the  said  A.  B. 

Or,  That  on  or  about  the day  of ,  the  said  0.  D., 

wrongfully  took  the  said  goods  out  of  my  possession,  (or  out 
of  the  possession  of  £.  F.,)  and  withholds  and  detains  the 
same  from  me. 

Or,  That  oo  or  about  the day  of ,  the  said  C.  D., 

frandiileoily  obtained  possession  of  the  said  goods,  chattels, 

and  personal  property,  by  falsely  representing  that ,  and 

now  wrongfully  withholas  and  detains  the  same  from  me. 

Or,  That  the  said  goods,  chattels,  and  personal  property 

were  on  the day  of ,  last,  distrained  or  taken  by  the 

said  C.  D.,  under  color  of  a  distress  for  rent,  allesed  to  be  due 
by  me,  to  one  £.  F.,  when  in  fact  no  rent  was  due  by  me  to 
the  said  E.  F.  (or  as  the  case  may  be). 

4th.  That  the  said  C.  D.  resides  (or  carries  on  business), 
at .  within  the  limits  of  the Division  Court  of  the 


County  of 


(Or  that  the  said  goods,  chattels,  and  per- 


sonal property  were  distrained,)  (or  taken  and  detained,)  (or 

detained,)  at  ,  within  the  limita  of  the  —  Division 

Court,  of  the  County  of . 

Sworn,  &c. 

NoTi.— (If  the  property  claimed,  consists  of  a  single  article,  the 
name  of  the  article  may  be  substituted  for  the  words  goods,  chattels, 
and  personal  property,  and  the  verb  altered  to  the  singular 
number. } 

WiNpaoR,  11th  August,  1860. 
2b  the  EdUnra  of  the  Law  Journal. 

Gbntliken, — ^Too  will  please  excuse  the  liberty  t  have  taken 
in  asking  your  opinion  on  the  following  questions  i 

Ist.  Has  the  Judge  of  a  Dirision  Court  a  right  to  extend  time 
on  an  execution  in  Bailiff's  hands,  under  ordinary  circum- 
stances? 

2ad.  Is  it  lawful  to  grant  a  new  trial  after  a  judgment  has 


been  rendered  on  an  interpleader?    Some  of  our  Judges  haye 
decided  they  have  not  the  power  to  do  so,  while  others  con- 
tend that  they  have. 
Please  answer  in  your  next  issue  and  oblige 

Your  obedient  Servant, 

E.  S.  Whippli. 


[Ist  We  do  not  think  that  the  Judge  of  a  Division  Court  has 
any  power,  under  ordinary  circumstances,  to  extend  the  time 
for  payment  of  an  execution  in  the  Bailiff's  hands.  After  an 
execution  is  onoe  issued,  the  part^  in  whose  behalf  it  is  sued 
out  has,  in  our  opinion,  alone  the  right  to  exercise  such  oontrol 
over  it. 

2nd.  We  are  of  opinion  that  the  Judge  has  the  power  of 
granting  a  new  trial  in  interpleader  matters  as  in  other  cases. 

The  section  of  the  Act  which  regulates  the  practice  in  inter- 
pleader cases  states,  that  the  order  of  the  Judge  "shall  be  en- 
forced in  such  manner  as  any  order  made  in  any  suit  brought  in 
such  Court,  and  such  order  shall  he  final  and  conclusive  between 
the  parties.*'  This  might  seem  to  lead  to  the  inference  that  the 
parties  would  not  be  entitled  to  a  second  hearin||;,  but  when 
taken  in  connection  with  the  84th  section  of  the  Division  Court's 
Act  of  1850,  wherein  it  is  also  provided,  that  every  order  and 
judgment  of  any  Division  Court*' shall  be  final  and  conclu- 
sive," but  goes  on  to  provide  that  "  the  Judge  shall  also,  in 
every  case  whatever,  have  the  power,  if  he  shall  think  fit,  to 
order  a  new  trial ;"  we  think  that  the  opposite  conclusion  must 
be  arrived  at.. 

Upon  principle,  also,  we  shall  hold  the  same  opinion,  as  it  is 
in  accordance  with  the  true  spirit  of  the  law  to  give  every  fa- 
cility for  arriving  at  a  just  decision  on  any  matter  in  dispute, 
and  it  would  manifestly  lead  to  an  injustice  being  done  to 
suitors,  if  an  exception  were  made  in  the  instance  of  an  inter- 
pleader issue. 

The  decision  of  a  Diyislon  Court  Jud{^  is  made  to  be  final 
or  without  appeal,  because  the  jurisdiction  being  so  limited  it 
was  assumed  that  he  would  be  fully  competent  to  form  a  correct 
opinion  on  any  subjeot  coming  before  htm,  but  could  never  be 
intended  by  the  Legislature  to  deny  him  the  power  of  doing 
suitors  as  ample  justice,  in  every  case,  as  they  might  have  in 
the  higher  Courts. — ^Ens.  L.  J.] 
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JEcporfed  by  CBintoPHn  RoBuraos,  Xbq.,  BBtrrider^d'Law. 
Thi  CoBPOBATioii  01  TBI  TowMBHiP  ov  Whitbt  y.  Harbisoh. 

OfBeeter  of  nuM^AeUm  againH  \£t  amretp^DOtmry  in  him  of  rM^Oalh  qf 
qfflM-^J^mnukip  of  IFMCfry-XliiouiM  ^6y  20  Vie^  ek.  113 

To  fta  aetloii  •galort  a  rarety  for  a  eolleetor  of  tezM  for  moaof  rtoeiweA  and  not 
paid  over,  deHsodaoi  plaadod  that  no  roll  properly  eertiflMi  waa  raoelvcd  by  tlie 
collector,  bat  that  ho  enllttCtad  tha  moaayi  wroogfally  and  without  authority. 
It  appearfd  that  a  ndl  was  dellTerad  to  hia  atgnad  by  tha  clerk,  but  not  other' 
wii«  certified.    Hdd  eaflleleat  anthorltT. 

De&indant  alio  pleaded  that  the  cjlieeCor  had  not  taken  the  oath  of  office,  ffdd, 
that  the  proof  of  such  laane  lay  upon  hiin. 

The  bond  was  taken  to  "  the  If  nnidpalUy  of  the  Township  of  Whitby."  and  after- 
wards the  l^ywnshlp  was  divided  by  20  Vic,  ch.  118,  Into  Whieby  and  Kast 
HVhitby.  J7«/d.  that  the  bond  was  properly  sued  upon  in  the  name  of  the  Our- 
ponition  of  Whitby. 

This  was  an  action  hrougbt  by  the  plaintiff  to  recover  from  the 
defendant,  as  surety  for  one  Thomas  Hodgson,  collector  for  the 
township  of  Whitby  for  the  year  1857,  a  sum  of  money  for  rates 
and  assessments  for  that  year  eolleoted  by  the  said  Hodgson,  and 
not  paid  over  to  the  treasurer  of  the  municipality. 

The  case  was  tried  at  Whitby,  before  Hagarty,  J.,  and  a  verdict 
entered  for  the  plaintiffs  for  £2,000  debt,  and  damages  asssessed 
by  consent  at  £200,  subject  to  the  opinion  of  the  court;  snd  it 
was  agreed  that  if  the  court  should  be  of  opinion  that  the  plain* 
tiff's  were  entitled  to  recover,  the  amotmt  of  damages  should  be 
settled  by  a  reference. 
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C  &  Patterson  for  the  plaiotiffs. 

Riekarda,  Q.  C,  contra,  cited,  Ktpp  t  Wiggttt,  10  G.  B.  86 ; 
Webb  Y  Jamet,  7  M.  &  W.  279. 

The  facta  of  the  ease,  and  the  qaestions  to  be  decided,  are  saffi- 
ciently  stated  in  the  jadgment. 

BoBiiisoK,  C.  J.,  deliyered  the  jadgment  of  the  court. 

The  fti>i  PriuM  record  shews  that  the  plaintiffi  took  issue  on  all 
tho  defendants  pleas.  Upon  the  1st,  2nd  and  8rd  pleas  the  plain- 
tiffs were  entitled  to  a  Terdtct,  for  they  only  dented  the  making  of 
the  deed  sued  on,  and  the  collection  of  any  money,  and  set  up 
payment  of  all  that  was  collected,  of  which  payment  no  proof  was 
given. 

Then  as  to  the  4th,  5th  and  6th  pleas,  on  which  issues  in  fact 
were  joined. 

The  4th  Plea  is  that  no  collector'a  roll  properly  certified  under 
the  hand  of  the  clerk  of  the  council,  was  received  by  the  collector 
before  the  time  he  collected  the  rates  for  1857,  or  any  of  them,  as 
in  the  declaration  alleged,  nor  was  any  such  roll  ever  ddiTcred  to 
him,  but  he  collected  the  moneys  wrongfully,  without  having  re- 
eeiyed  his  collector's  roll  or  any  collector's  roll  for  the  township, 
or  any  part  thereof,  and  without  any  authority  for  so  doing. 

The  evidence,  it  seems,  was  that  the  collector  did  receive  the 
roll  signed  by  the  clerk,  but  not  certifisd  otherwise  than  by  such 
signature  being  placed  at  the  foot  of  it.  We  think  the  substance 
of  that  ittsue  was,  that  the  collector  received  the  taxes  wrongfully 
and  without  authority,  which  it  hardly  lies  in  the  surety's  mouth 
to  urge,  if  he  did  collect  and  receive  them  ;  but  however  that  may 
be,  we  think  the  signature  of  the  clerk  sufficiently  verified  the  roll 
to  enable  the  collector  to  receive  the  money,  for  his  signature  at 
the  end  sufficiently  authenUcated  the  roll  as  that  on  which  he  was 
to  make  his  collections. 

The  fifth  plea  is  in  substance  that  the  collector  had  never  taken 
the  oath  of  office  which  he  was  required  to  take,  and  that  the  de- 
fendant had  no  notice  of  that  omiseicn  until  long  after  the  monoy 
was  collected. 

It  is  not  stated  in  the  case  whether  the  collector  did  take  the 
•ftth  or  not  The  affirmative  of  the  issue  was  with  the  plaintiff's, 
bat  the  burthen  of  proof,  notwithstanding,  we  think,  lay  with  the 
defendants,  for  it  would  be  presumed  that  the  collector  did  his  duty 
in  this  respect  till  the  contrary  is  shewn,  *  and  there  being  no  evi- 
dence on  the  sntgeci,  the  verdict  should  be  for  the  plaintiff. 

The  sixth  plea  is,  that  before  the  County  Council  had  appointed 
any  day  later  than  the  14th  of  December,  1857,  for  the  return  of 
the  collector's  rolls,  or  for  paying  over  the  money  collected,  the 
collector  had.  failed  in  collecting  the  jtazes  mentioned  in  the  con- 
dition of  the  bond :  that  on  the  19th  of  December,  1857,  the  town- 
ship council  authorised  by  resolntlon  the  collector  to  continue  to 
levy  unpaid  taxes  to  the  15th  of  January,  1858,  and  that  on  the 
29th  of  January,  and  before  any  other  resolution  on  this  subject 
had  been  passed,  the  County  Council  of  Ontario  by  by-law  exten- 
ded the  time  for  the  return  of  the  collector's  roll  to  the  Ist  of 
March,  1858,  and  thereby  extended  the  time  for  the  collectors  of 
municipalities  paying  over  the  rates  to  that  day ;  that  the  said  by- 
law was  passed  without  the  knowledge  of  the  defendant^  and  that 
be  never  consented  to  the  extension  of  the  time  given  by  such 
by-law. 

This  plea  and  the  fifth  are  pleaded  as  equitable  defences. 

According  to  the  statements  of  the  evidence  contained  in  this 
case,  the  sixth  plea  was  proved,  and  without  regard  to  its  suffici- 
ency the  defendant  was  therefore  entitled  to  a  verdict  upon  the 
issue  on  that  plea. 

An  ohjeclion  was  taken,  that  though  the  bond  was  taken  to  *<  the 
municipality  of  the  township  of  Whitby,"  it  cannot  be  now  enfbrced 
in  the  name  of  the  Corporation  of  the  Township  of  Whitby,  on 
accoont  of  the  change  made  by  statute  20  Vic,  oh.  118,  which  di- 
vided the  Township  of  Whitby  into  East  Whitby  and  Whitby,  after 
the  making  of  this  bond.  That  act  was  to  take  effect  npon  the  1st 
of  January,  1858,  so  that  the  change  was  after  tiiis  bond  was  ex- 
ecuted, namely,  on  the  16th  of  November,  1857. 

We  see  no  other  way  that  the  bond  could  have  been  sued  upon 
than  as  it  has  been. 

•  BttoTlij.  St.,  no.  880;  WiUiama  v.  EMt  India Oonpaay,  8  SMt  103. 


The  plaintiffs  in  our  opinion  are  entitled  to  have  a  verdict  entered 
for  them  on  all  the  issues,  except  that  on  the  sixth  plea,  and  the 
defendant  should  have  a  verdict  on  the  sixth  plea* 


Thb  Samb  Casi. 

The  fact  that  a  ooU«etor  of  tazw  receired  the  moD^  irltbont  any  roll  hariSR  b«ea 

delivprud  to  him,  and  Without  haTing  taken  the  oath  of  ofllee,  forms  no  defeoM 

Ibr  hia  snreCy  to  an  action  for  not  pa>ing  or«r  aorh  money. 
An  eit«nek>o  of  time  for  making  the  collection  wtthoot  the  aontf  *•  ennanit  doet 

not  dJschaige  him,  being  exprenlj  aUowed,  and  hte  Uabllitj  retained,  by  the  18 

Vlo.,  eh.  2L 

The  plaintiffs,  besides  taking  issue,  demurred  to  the  fourth,  fifth i 
and  sixth  pleas. 

C  8,  Patterson  for  the  demurrer.    Richards^  Q.  C,  contra. 

RoBiiisoN,  C.  J.,  delivered  the  judgment  of  the  court 

As  to  the  fourth  plea,  we  can  only  understand  it  to  mean  that 
the  collector  collected  or  received  the  money  without  liaving  any 
roll  furnished  to  him. 

The  demurrer,  we  think,  must  be  taken  to  admit  that,  for  we 
cannot  infer  from  the  plea  what  the  evidence  on  the  trial  proved : 
that  a  collector's  roll  signed  by  the  clerk,  though  not  otherwise 
certified,  was  delivered  to  him. 

As  the  plaintiffs  have  taken  issue  upon  the  plea  as  well  as  de- 
murred to  it,  and  as  we  think  the  plaintiff's  were  entitled  to  a 
verdict  in  their  favour  npon  that  issue,  the  costs  only  of  this  de- 
murrer are  in  question.  The  defendant's  counsel  relied  much  on 
the  authority  of  Webb  v.  James,  (7  M.  &  W.  279,)  for  supporting 
this  plea,  but  the  condition  of  that  bond  made  it,  when  coupled 
with  the  recitals,  much  more  restricted  in  its  nature  than  the  bond 
into  which  this  defendant  entered.  We  think  this  bond  makes  the 
surety  liable  for  ail  rates  and  assessments  for  1857,  which  should 
come  into  the  collector's  hands,  and  which  he  should  not  pay  over.**^ 

The  declaration  avers  that  the  collector  collected  moneys  of  the 
rates  and  assessments  for  1857,  which  he  did  not  pay  over,  but 
neglects  and  refuses  to  pay  over.  It  is  no  sufficient  answer  to  the 
declaration  lo  say  that  no  certified  collectors  roll  came  to  the  col- 
lector for  the  rates  of  1857,  before  he  received  the  said  moneys, 
or  at  any  time ;  for  if  any  person  assessed,  knowing  what  he  stood 
rated  at  on  the  roll  as  formerly  revised,  should  voluntarily  pay  it 
to  him  before  the  clerk  had  sent  him  the  roll,  he  would  be  bound 
to  pay  it  over ;  and  besi<les,  under  12  Vic,  ch.  81,  sec.  179,  there 
might  be  rates  which  the  collector  would  be  bound  to  collect  for 
1857,  and  which  would  not  appear  on  the  certified  roll,  but  would 
be  leviable  by  the  collector  under  a  precept  from  the  sheriff. 

The  fifth  plea  assumes  it  to.  be  a  good  equitable  defence,  when 
insisted  on  by  the  surety,  that  the  collector  had  not  taken  the  oath 
of  office  at  any  time  after  he  was  appointed. 

The  12  Vic,  ch.  81,  sec.  127,  requires  that  every  collector  shall, 
before  entering  on  the  duties  of  his  office,  take  an  oath  that  he  will 
truly,  faithfully,  and  impartially,  to  the  best  of  his  knowledge  and 
ability,  execute  the  office  of  collector,  and,  that  he  has  not  received, 
and  will  not  receive  any  reward  for  the  exercise  of  any  partiality 
or  malversation,  or  other  undue  execution  of  the  said  office. 

No  doubt  it  would  be  a  breach  ef  this  oath,  which  the  collector 
ought  to  have  taken,  if  he  received  rates  which  he  did  not  duly 
pay  over ;  and  it  is  possible,  though  not  certain,  that  the  defendant 
when  he  became  surety  for  the  collector,  looked  npon  thia  oath, 
which  he  might  have  supposed  the  collector  must  have  taken,  or 
must  take,  as  affording  some  security  for  his  integrity.  We  must 
not  suppose  that  a  sworn  officer  would  have  more  scruples  about 
acting  unfaithfully  than  one  who  was  not  sworn,  otherwise  it  would 
be  altogether  idle  in  the  legislature  to  exact  such  oaths.  But  we 
can  find  no  authority  that  would  warrant  our  holding  that  the 
omission  to  take  the  oath  on  the  part  of  the  collector  furnished  m 
legal  excuse  to  the  collector  for  not  paying  over  money  that  he  had 
collected,  or  that  it  could  be  set  up  by  hia  surety  as  a  clum  to 

*  The  bond  In  thla  raae  contained  bo  redfal,  and  waa  conditioned  aa  follows: 
<*  The  condit  Ion  of  thh  bond  1  •  anch.  that  If  the  above  bonnden  Thomaa  Bodgeon 
ahall  collect  all  r»Cee  and  ae«eaMn<»nfei  of  the  t'aid  mnnidpal>ty  fur  the  year  1B57,  for 
which  he  haa  been  appointed  ouUnstor,  and  nhall  pay  all  ettrh  ratee  and  aiiwa 
mentfl  (or  eo  much  thereof  aa  nfn  be  oolleeted)  over  io  the  treararar  of  the  aald 
municipality  of  the  towajhlp  of  Whiiby.  on  or  before  the  fifteenth  day  of  I^eeam- 
ber,  one  thnnaand  elffht  hundred  and  fifty  teren.  then,  and  In  aueh  eaie^  thla  bond 
ahall  be  void,  or  otherwiae  to  be  and  tmnahi  In  Ihll  foree  and  vlrtoai.'*' 


•v. 


i860.] 


LAW    JOURNAL. 


207 


exemption  from  liability  on- bis  part.  Tben  can  we  bold  it  to  be 
a  defence  for  tbe  surety  in  equity  more  than  at  law  7  We  think 
not.  It  may  be  truly  said  that  the  plaintiffs  were  negligent  in  not 
seeing  that  tbe  oath  was  duly  taken,  and  on  grounds  of  public 
policy  they  should  not  be  encouraged  to  think  themseWes  equally 
secure  as  if  they  had  done  their  own  duty  in  that  respect,  but  at 
the  most  that  was  laches  on  their  parts,  and  in  a  matter  collateral, 
not  in  any  thing  to  which  the  bond  or  condition  refers. 

He  was  collector,  though  he  was  not  sworn.  His  receipt  for  the 
money,  we  take  it,  would  bind  the  municipality  so  that  they  could 
not  enforce  payment  a  second  time  from  the  parties  assessed,  who 
had  paid  their  taxes  to  this  collector ;  and  we  should  be  supported 
by  no  authority,  we  think,  in  holding  that  the  fact  of  the  collector 
not  being  sworn  operates  in  equity  as  a  discharge  of  the  surety. 
By  the  127th  section,  as  amended  by  the  statute  of  1850,  a  fine  of 
jClO  is  imposed  upon  the  collector  if  he  omits  to  take  the  oath, 
which  would  hardly  be  an  adequate  punishment  if  the  legislature 
intended  that  all  he  had  done  while  he  had  not  taken  the  oath 
should  be  held  to  be  illegal  to  the  extent  that  he  might  keep  as 
against  the  municipality  whatcTer  money  he  had  collected. 

There  are  many  instances  where  the  surety  has  claimed  in  Tain 
to  be  exempt  in  consequences  of  laches  in  the  party  taking  the 
security,  where  the  claim  for  discharge  was  far  stronger,  as,  for 
Instance  in  Sheperd  v.  Beeeher^  (2  P.  Wms.  288).  There  was  no 
fraudulent  concealment  here  of  a  fact  which  the  surety  might  desire 
to  know.  He  could  easily  have  learned  whether  the  collector  had 
taken  the  oath  of  office.  When  the  act  says,  as  it  does,  that  be- 
fore entering  on  the  duties  of  his  office  the  collector  shall  take  the 
oath  prescribed,  or  in  default  of  his  doing  so  shall  pay  £10,  it 
does  not  follow,  in  our  opinion,  that  his  failing  to  obserre  Uiat 
durection  renders  whatever  he  does  illegal. 

Aa  to  the  cixth  plea,  the  statute  18  Vic,  ch.  21.  is  an  answer  to 
any  objection  on  the  ground  of  extension  of  time,  for  it  authorised 
the  extension,  and  expressly  proTides  that  any  such  extension 
should  not  *'  invalidate  or  otherwise  affect  the  liability  of  the  col- 
lector or  his  sureties  in  any  manner  whatever." 

The  plaintiffs  we  think  should  have  judgment  in  their  favour  on 
all  the  demarren. 

Judgments  for  plaintiffs  on  demurrer. 


■B 


McIviE  XT  AL.  Y.  Jacob  Di5Vi«05. 

JfotepOfaMe  lo  nuker't  w{ft^Bnionemaii  htf  her, 

IkdaraHam,  on  a  not*  mad*  hj  deHrtidant,  fmyiM  to  D.  «r  order,  and  by  htai  ra 
dorsrd  to  plaiatilb.  Plea,  that  D.,  wtien  the  note  was  madei  was.  and  atill  la 
dafeDdanra  wife.  JUpUcaUon,  that  delbodant  made  the  note  with  the  lotent 
that  D.  should  eadorse  away  the  same,  and  that  ahe  endorsed  It  to  the  plalntilb 
by  hlaaatlKMity. 

AM,  OD  dismvrrer  to  tbe  repUoatlm,  that  the  aetloa  was  maiatainable*  and  the 
pUJatiflii  entitled  to  judgnuiQt. 

AoTioir  on  a  promissory  note  for  $472  75,  made  by  defendant, 
payable  to  Catherine  Dennison  or  order,  and  by  her  endorsed  to 
plaintiffs. 

/Yea.— That  the  said  Catherine  Dennison,  to  whom  the  said  sup- 
posed note  in  the  declaration  mentioned  was  made  payable,  was  at 
tbe  said  time  of  the  making  of  the  said  supposed  promissory  note, 
and  at  the  said  time  of  the  said  endorsement  thereof,  and  still  is 
the  wife  of  the  said  defendant ;  and  that  the  said  defendant  and 
the  said  Catherine  I>eaniBon,  at  the  said  several  times,  when,  &o., 
were,  and  still  are  living  together  as  husband  and  wife  within  Up- 
per Canada. 

SepUeation,—Thtki  the  said  defendant  made  the  said  promissory 
note  in  the  said  declaration  mentioned,  payable  to  the  said  Cathe- 
rine Dennison,  or  order,  as  set  forth  in  the  declaration,  for  the 
express  purpose,  and  with  the  intent  that  she  should  endorse  away 
the  same,  and  that  she  endorsed  the  said  note  to  the  plaintiffs  with 
the  privity,  approbation,  and  consent  of  the  said  defendant,  and 
by  his  authority. 

Demurrer  on  the  grounds. — I.  That  inasmuch  as  the  matter  dis- 
closed in  the  plea  shews  the  instrument  declared  on  to  be  void  and 
not  a  negotiable  instrument,  for  want  of  a  legal  and  sufficient  payee, 
and  the  replication  admits  the  truth  of  the  plea,  the  intent  and 
pnrpoae  alleged  in  the  replication  are  insufficient  to  render  the  in- 
strument a  valuable  and  negotiable  instrument.  2.  That  the  in- 
strument  being-  void  from  the  beginning,   the  consent  or  authority 


of  the  defendant,  as  alleged  in  the  replication,  could  not  make  the 
endorsement  valid,  or  give  a  right  of  action  to  the  plaintiffs  upon 
such  instrument. 

The  plaintiff  joined  in  demurrer,  and  took  the  following  except- 
ions to  the  plea  :-^that  the  defendant  having  made  the  said  notCi 
as  in  the  said  declaration  alleged,  payable  to  the  said  Catherine 
Dennison  or  order,  thereby  gave  her  authority  to  endorse  the  said 
note,  and  she  having  in  pursuance  of  such  authority  endorsed  the 
same  to  the  plsintiffs,  the  defendant  is  estopped  from  alleging  her 
coverture  wirh  him  in  bar  of  the  action,  or  from  denying  her  right 
to  endorse  the  said  note.  That  under  the  ciroumstanoea  set  forth 
in  the  declaration  and  in  the  siaid  plea,  the  plaintiffs  being  the 
holders  of  the  said  note  without  notice,  the  said  plea  affords  no 
answer  whatever  to  the  declaration,  or  to  the  right  of  the  plaintifb 
to  recover  on  the  said  note.  That  the  defendant  having  made  his 
said  note  payhble  to  the  said  Catherine  Dennison  or  order,  as  a 
feme  sole,  is  now  estopped  from  alleging  hU  coverture  with  her  in 
bar  of  tbe  plaintiff^s  action. 

C,  S.  Patterson  for  the  demurrer.     Richard*^  Q.  C,  contra. 

The  following  authorities  were  cited^^mtVA  v.  Mareack,  6  C.  B« 
486  ;  Boston  v.  Pratchetl,  1  Cr.  M.  &  R.  708 ;  ffooper  v.  Williams, 
2  Ex.  18;  Oay  t.  Lander,  6  C.  B.  886;  Prestwiekr.  Marshall, 
7  Bing.  665  ;  Coles  v.  Davis,  1  Camp.  485  ;  Prince  v.  Brunaits,  1 
Bing.  N.  C.  485;  Chitty  on  Bills,  16. 

IU)BTNsoN,  C.  J. — I  think  the  plaintiffs  are  entitled  to  judgment 
on  this  demurrer,  on  the  authority  of  the  case  of  Smith  v.  Marsack 
(6  C.  B.  500)  and  of  Drayton  v.  Dale,  ^2  B.  &  C.  299,)  which 
latter  case  is  relied  on  as  an  authority  in  Sanderson  v.  Collmanf 
(4  M.  &  Gr.  218.)  I  refer  also  to  Story  on  Promissory  Notes, 
sees.  80—88 ;  HaUifax  v.  Ijyle,  (8  Ex.  453) ;  BraithwaiU  v.  Gardiner, 
(8  Q.  B.  474)  ;  Pitt  v.  Chapptlow,  (8  M.  ^  W.  616)  ;  Preatwick  v. 
MarshaU,  (4  C  &  P.  594 ,  B.  C.  7  Biog.  567) ;  Primes  v.  Brunatte, 
1  (Bing.  N.  C.  485,)  and  Byles  on  Bills,  p.  155. 

McLiAN,  J — It  appears  to  me  that  this  action  is  sustainable, 
and  that  the  defendant  cannot  set  up  as  a  defence  that  the  note  de- 
clared on  was  made  by  him  payable  to  his  wife  or  order,  and 
therefore  void. 

When  he  made  the  note  so  payable  he  constituted  his  wife  so  far 
his  agent  as  to  give  her  power,  by  putting  her  name  on  it,  to  give 
it  currency  as  a  negotiable  note.  She  oould  not  enforce  the  pay- 
ment, and  the  note  would  have  no  force  so  long  aa  it  remained  in 
her  hands,  but  by  endorsing  it  and  handing  it  over  to  the  plaintiffs 
the  defendant  beoame  bound  to  pay  the  amount  according  to  its 
tenor  and  effect.  If  the  note  had  been  drawn  by  the  defendant 
payable  to  his  own  order,  it  would  be  of  no  value  until  endorsed 
by  him,  but  his  endorsement  would  immediately  make  it  a  note 
payable  to  bearer ;  and  I  cannot  see  why  a  note  payable  to  the 
defendant's  wife  or  order,  and  endorsed  by  her  in  blank,  should 
not  equally  become  b  nding  as  a  note  payable  to  bearer.  The  de- 
fendant oould  g^ve  bis  wife  authority  to  make  a  note  in  his  name, 
and  if  she  made  such  a  note,  and  the  authority  oould  bo  shewn, 
the  defendant  would  of  course  be  liable  as  the  maker.  But  if  he 
authorised  his  wife  to  endorse  an  instrument  by  which  he  promised 
to  pay  a  certain  amount  to  her  order,  and  the  instrument  so  en- 
dorsed is  transferred,  as  alleged  in  the  replication,  I  think  he  is 
estopped  from  denying  his  liability  on  such  instrument  to  the 
holder  of  it. 

Judgment  for  plaintiffs  on  demurrer. 


IN  PRACTICE  COURT. 

SA8TEB  TERM,  ISeO. 

Jbported  &y  Bomv  A.  Htiifoif,  Esq.,  AnTi•ler•a^Xaw. 

In  THl  MATTIE  Of  THl  AlLBrTBATIOS  BITWXIN   TBI   COBPOBATIOB 

or  THl  Township  oi  Eldon  and  David  Fxbguson  and  Isbabl 

FXBGUSON. 

Oorponiioot,  lolo  or  agsregato,  If  not  dlitbled,  may  inboilt  dlspntat  reUtiofr  to 

Oorporato  property,  to  ftrMtratioo,  and  their  saooeMors  will  be  bound  thurobtr. 
The  aulhorlty  of  the  Bxeeatlre  GoTemment  to  appoint  a  OomiDla»ioD  to  enquire 

Into  tho  ftuuieUa  afUra  of  a  Manlolpai  OnrporaUon,  does  not  prtfwnt  audi  a 

Corporation  from  aalng  fur  money  doe  to  them. 
Quare-^O^jx  the  Kaeve  of  the  Townahip  afllx  tha  Seal  of  the  Townahip  to  a  anb* 

miaakm  to  arbitration  aa  to  property  of  ttie  Ttiirnahlp,  without  being  apecially 

autborlaaAby  xaaotuHoa  of  the  Ooaaell  ao  to  do? 
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Arbitratora  appointed  bj  a  HnolefiMl  Oorponttlon,  as  above  mentiODed,  may 
•xamlna  tb«  aoeoonta  of  the  Oorpuratloo,  tlioiigh  pntTioualj  audited,  aa  Um 
Mauielpal  Uir  dir««ts. 

Undttr  the  Kpecial  clrcom^tencea  of  tbia  caae,  tt  was  beld  that  the  arbitratora 
might  w«ll  make  their  award  aaalnst  the  fi&ther  of  the  Towiwhlp  Trauarar, 
who  was  really  but  not  Donloally  the  Trvasurvr,  aod  who  was  a  party  to  tbe 
Bobmlsaion  as  to  the  stete  of  the  Township  Treasurer'B  Aecottnte.--(23rd  June, 
1860.) 

In  Hilary  Term  last,  Mr.  Hector  Cameron  obtained  a  Rule 
calling  on  the  Corporation  of  the  Township  of  Eldon  to  shew  oause 
on  the  first  day  of  the  then  next  Term,  why  the  award  made  be- 
tween the  parties,  shonkl  not  be  set  aside,  on  the  following  grounds: 

1. — That  the  Corporation  had  no  right  to  enter  into  the  sub- 
mission. 

2. — That  by  the  Municipal  Act,  a  Commission  may  be  appointed 
to  in?eBtigate  the  financial  affairs  of  a  Corporation,  and  therefore 
no  other  mode  can  be  resorted  to,  to  iuTestigate  the  accounts. 

8. — ^That  the  deed  of  reference  does  not  purport  to  be  under  the 
corporate  seal,  and  there  is  nothing  to  shew  that  the  reference 
was  duly  entered  into  by  the  Corporation,  under  their  seal,  or 
otherwise,  in  a  manner  obligatory  on  the  Corporation. 

4. — That  two  of  the  arbitrators  acted  in  a  partial  and  unfair 
manner,  and  bhewed  a  determination  to  favor  the  Corporation, 
during  the  arbitration. 

6.— That  the  arbitrators  acted  penrersely  and  illegally  in  going 
into  an  examination  of  accounts  which  bad  been  duly  audited  ac- 
cording to  the  provisions  of  the  Municipal  Act,  and  in  reference 
whereto,  the  Report  of  the  auditors  is  made  final. 

6  — That  the  arbitrators  acted  unjustly  and  with  gross  partiality, 
in  charging  the  treasurer  with  all  moneys  appearing  due  by  the 
Collectors*  Rolls,  for  taxes,  without  CTidenee  that  the  Collectors 
had  received  or  paid  to  the  treasurer,  the  whole  of  such  moneys, 
and  notwithstanding  that  a  Collector  stated  to  the  arbitrators  he 
had  not  paid  to  the  treasurer  all  such  moneys,  and  also  in  refus- 
ing to  reoeive  evidence  of,  or  give  credit  for  sums  paid  by  the 
treasurer,  but  not  charged  in  bis  book  as  paid. 

T.-HTbat  the  arbitration  was  unfair  in  this,  that  the  Corporation 
appointed  two  out  of  the  three  arbitrators,  and  refused  to  arbi- 
trate, except  on  that  condition. 

8.  —That  the  arbitrators  consulted  with  members  of  the  Council 
of  the  Corporation,  as  to  their  award,  and  what  amount  they 
wished  them  to  find,  and  award  for. 

9.~Tbat  the  awsrd  was  not  as  it  purported  to  be,  the  unani- 
mous decision  of  the  three  arbitrators,--Jaoob  Ham,  one  of  the 
arbitrators,  having  signed  it  under  a  mis-apprehension. 

10. — That  the  award  was  unjust  in  this,  thai  it  dearly  appears 
no  sum  whatever  was  due  the  Corporation  by  their  treasurer,  and 
that  the  Corporation  admitted  that,  by  levying  a  tax  for  payment 
of  a  balance  due  by  them  to  the  treasurer. 

1  l/^That  the  Corporation  could  not  legally  arbitrate  with  Israel 
Ferguson,  he  not  being  responsible  to  tbem,  and  that  the  award 
as  regards  him  is  void,  and  there  was  no  liability  on  his  part,  to 
the  corporation ;  or  contract  between  him  and  them. 

12. — Or  why  the  award  should  not  be  referred  back  to  the  arbi- 
trators, for  re-consideration. 

The  submission  was  dated  the  25th  of  November,  1859,  and 
made  between  the  Corporation  of  the  Township  of  Eldon,  of  tbe 
first  part,  and  Israel  Ferguson  and  David  Ferguson,  of  the  second 
part.  It  recited  that  David  Ferguson  was  treasurer  of  the  Town- 
ship, from  1854  to  1857,  both  years  inclusive,  and  that  Israel 
Ferguson  was  his  deputy,  and  received  and  paid  out  Township 
moneys  for  David  Ferguson,  during  his  said  term  of  office.  It  fur- 
ther recited,  that  disputes  had  arisen  between  the  parties,  and  were 
then  depending,  touching  certain  alleged  irregularities  and  omis- 
sions in  the  accounts  and  books  of  the  said  David  Ferguson,  as 
such  treasurer,  as  aforesidd,  and  certain  alleged  deficiencies  on  his 
part,  or  on  the  part  of  the  said  Israel  Ferguson,  acting  as  such 
treasurer  during  the  said  term ;  and  in  order  to  put  an  end  thereto, 
and  to  obtain  an  amicable  adjustment  thereof,  the  parties  of  the 
first  and  second  parts  respectively  agreed  to  refer  the  same  to  the 
award  of  Alexander  A.  McLauchlin,  Jacob  Ham,  and  George 
Kempt,  arbitrators,  indifferently  chosen  on  behalf  of  the  said  par- 
ties respectively ;  award  to  be  made  before  28th  December,  1859. 

The  indenture  of  reference  witnessed  that  the  said  parties, 
thereto  did,  and  each  of  them  did  ;  and  each  of  the  parties  of  the 
aeoond  part,  for  himself  and  the  other,  severally  and  respectively. 


and  for  his  and  their  respective  heirs,  executors,  administrators, 
and  successors  in  office,  covenant  that  each  of  tbe  parties  thereto, 
of  the  first  and  second  parts,  should  well  and  truly  obey  and  per- 
form the  award  of  the  arbitrators  or  any  two  of  them,  concerning 
the  premises,  or  anything  in  any  manner  relating  thereto;  the 
costs  of  the  arbitration  and  reference,  to  be  in  the  discretion  of 
the  arbitrators. 

The  submission  was  signed  by  John  Morrison,  Reeve,  [L.  S.] 
written  partly  on  the  seal  of  the  Corporation,  and  by  David  Fer- 
guson, and  Israel  Ferguson,  and  the  attesting  clause  was  thus; 
**In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written." 

The  award  was  under  the  seals  of  all  the  arbitrators,  and  dated 
the  14th  day  of  December,  1859. 

The  awaH,  after  reciting  the  submission,  and  that  the  arbitra- 
tors had  taken  on  themselves  the  burthen  of  the  reference ;  stated 
that  they  had  determined  that  there  was  jusly  due  and  owing  to 
the  Municipality,  from  David  Ferguson,  and  Israel  Ferguion, 
£128  158.  6}d.,  and  £21,  interest  on  the  same;  and  directed 
that  David  Ferguson  and  Israel  Ferguson,  should  pay  the  said  sum 
of  £149  15s.  5Jd.,  to  the  Municipality,  one  half  in  three  months, 
and  the  balance  in  six  months,  with  interest,  from  the  day  of  the 
publication  of  the  award,  and  notice  thereof  in  writing  given  to 
the  said  David  and  Israel  Ferguson.  The  arbitrators  also  directed 
the  payment  the  costs  of  the  reference. 

There  were  a  great  number  of  affidavits  filed,  on  moring  the 
rule  ;  the  general  effect  of  them  was  that  the  treasurer's  accounts 
for  1854,  1855,  1856,  and  1857,  were  duly  audited  and  approved, 
by  the  auditors  appointed  by  the  Township ;  that  the  arbitrators 
acted  unfhirly,  and  refused  to  allow  the  auditing  of  the  accounts  to 
be  considered  binding  on  the  Corporation,  and  in  making  up  the 
accounts  charged  the  treasurer  with  the  gross  amount  of  taxes  pay- 
able according  to  the  Collector's  Roll,  without  any  investigntton  of 
the  amount  paid  to,  or  received  by  the  treannrer,  or  remaining  un- 
collected ;  that  divers  large  sums  of  money  had  been  paid  on  be- 
half of  the  treasurer,  for  the  uses  of  the  Township,  which  were 
not  entered  in  the  book  kept  by  Israel  Ferguson,  but  the  arbitra- 
tors refused  to  give  credit  for  such  sums,  because  they  were  not 
entered,  though  etidenccwas  offered  to  prove  their  p  iyment ;  and 
that  Israel  Ferguson  was  not  treasurer  during  the  four  years,  the 
accounts  for  which,  were  in  dispute ;  nor  was  he  security  for  the 
treasurer,  nor  did  he  ever  enter  into  any  contract  or  agreement 
to  become  liable  to  the  Corporation  fbr  the  treasurer,  but  being 
his  father,  and  well  acquainted  with  the  Municipal  affifdra  of  the 
Township,  he  usually  acted  for  him. 

The  parties  making  the  affidavits  besides  David  and  Israel  Fer- 
guson, were  persons  who  had  been  members  of  tbe  Municipal 
Council  of  the  Township,  and  officers  of  the  Council,  the  Clerk, 
and  one  of  the  Auditors.  They  expressed  their  opinion,  and  David 
and  Israel  Ferguson  stated  positively,  that  they  did  not  owe  the 
Municipality  anything.  Jacob  Ham,  one  of  the  arbitrators,  who 
signed  the  award,  stated  the  same  thing,  and  explained  that  he 
thought  he  was  bound  to  sign  the  award  because  a  majority  of  the 
arbitrators  concurred  in  it.  He  also  spoke  of  the  mode  adopted 
by  tbe  arbitrators,  to  ascertain  the  amount  due,  and  of  their  refu- 
sal to  allow  several  sums  of  money  proved  to  have  been  paid  on 
account  of  the  Corporation  by  the  treasurer,  because  they  were 
not  entered  in  the  treasurer's  account  or  memorandum  book. 

During  last  Easter  Term,  D,B,  Read^  Q.C.  showed  cause,  and  filed 
numerous  affidavits,  shewing  that  the  mode  in  which  the  accounts 
were  made  up  and  allowed  by  the  arbitrators,  was  by  charging  the 
treasurer  only  with  sums  for  which  receipts  were  produced,  and 
most  of  these  receipts  were  signed  by  Israel  Ferguson,  for  Darid 
the  treasurer,  and  that  all  sums  that  they  could  show  were  paid 
out  on  account  of  the  Corporation,  were  allowed ;  and  then  the 
award  made  for  the  balance,  adding  interest.  Mr.  Read  contend- 
ed that  his  affidavits  clearly  answered  the  case  made  out  when  the 
rule  was  moved  for,  and  shewed  that  Israel  Ferguson  was  really 
the  treasurer,  and  did  all  the  business,  whilst  during  the  same 
four  years  he  was  Reeve  of  the  Township ;  that  if  it  should  appear 
that  the  Township  had  lost  anything  whilst  he  was  filling  the  two 
incompatible  offices  of  Reeve  and  Treasurer  of  the  Township,  or 
Reeve  and  Deputy  Treasurer,  and  that  the  monies  lost  had  gone 
I  into  his  hands,  there  could  bo  no  doubt  that  it  would  be  viewed  aa 
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a  fraud  on  his  part,  and  the  and! ting  and  approving  of  the  ao- 
connts  would  not  prevent  his  being  liable  to  the  Township,  and 
that  David  must  be  equally  liable  either  because  his  deputy  had 
been  guilty  of  fraud  in  relation  to  the  office,  or  because  he  allowed 
his  name  to  be  made  use  of  to  allow  Israel  to  fill  the  office  for  his 
own  benefit,  and  therefore  he  could  not  set  up  the  auditing,  to 
cover  the  fraudulent  conduct  of  the  real  prineipaL  He  referr^  to 
the  affidavit  of  Geo.  W.  Millar,  who  had  been  one  of  the  auditors 
in  1 855  and  1 856.  He  stated  that  no  Collector's  Roll  was  produced, 
and  no  other  papers,  books,  or  doenments,  than  the  treasurer's 
books  and  vouchers,  and  that  Archibald  Jackson,  his  co-auditor, 
said  he  had  asked  Mr.  Israel  Ferguson,  the  Reeve,  for  the  Collec- 
tor's Roll,  but  that  be  had  said  it  was  only  the  treasurer's  books 
that  the  auditors  had  to  audit  He  contended  that  this  shewed' 
conduct  on  the  part  of  Israel  Ferguson,  ftirtber  sustaining  the  view 
that  he  had  acted  fraudulently.  That  the  affidavits  filed  by  him, 
further  shewed  that  the  Bond  of  David  Ferguson,  with  sureties  for 
the  due  performance  of  the  duties  of  treasurer,  could  not  be  found. 
That  the  Reeve,  Israel  Ferguson,  stated  he  liad  given  it  to  the 
Town  Clerk,  and  this  the  Town  Clerk  denied,  and  that  the  Bond 
could  not  he  obtained.  He  argued  that  the  case  raised,  had  been 
fairly  met,  and  that  the  Rule  should  be  discharged. 

Hector  Cameron^  contra.  The  Corporation  seal  to  the  submis- 
sion is  not  alone  sufficient,  it  ought  to  be  shewn  that  the  submis- 
sion was  by  order  of  the  Corporation,  and  there  should  be  some 
By-law  or  resolution  of  the  Council,  authorising  it  He  referred 
to  Russell  on  awards,  and  to  Municipal  and  Con.  Stat.,  sec.  8,  5, 
8,  sub.  »ec.  8,  and  9.  He  also  urged  that  under  sec.  170,  of  same 
statute,  the  Council  having  allowed  the  accounts  as  audited,  their 
decision  was  final,  and  that  the  arbitrators  were  not  allowed  to  go  be- 
hind that  allowance.  He  further  contended  that  the  power  given 
by  sec.  240  and  241,  of  the  same  statute  permitting  the  appointment 
of  a  commission,  to  inquire  into  the  financial  affairs  of  a  Munici- 
pality, shews  that  the  decision  on  the  report  of  the  auditors  must 
be  final.  He  also  urged  that  there  was  nothing  to  warrant  an 
award  against  Israel  Ferguson;  besides  urging  generally,  that 
nothing  was  due  the  Corporation  from  the  Treasurer. 

Richards,  J. — It  will  be  more  convenient  to  dispose  of  the  objec- 
tions to  the  award  in  the  order  in  which  they  appear  in  the  Rule. 

Am  to  thefirMt  objection, — It  is  laid  down  in  Wat&on,  on  awards, 
that  '*  Corporations  sole  or  aggregate,  if  not  disabled,  may  submit 
disputes  relating  to  Corporate  property,  to  arbitration,  and  the 
successors  will  be  bound," — He  refers  to  Rolle  Arbitr.  2  (A)  and 
Bac.  Abr.  Arbitr.  C.  21,  E.  4,  18. 

A9  to  the  tecond, — The  power  conferred  is  merely  one  of  inquiry, 
and  may  be  of  great  advantage  to  Municipalities,  by  enabling  the 
Commissfioners  to  enforce  the  attendance  of  witnesses,  and  compel- 
ling them  to  give  evidence.  There  is  nothing  in  the  section  to 
prevent  a  Corporation  from  suing  for  money  due  them.  It  would 
be  unreasonable  to  hold  that  this  power  to  inquire,  should  deprive 
the  Corporation  of  resorting  to  a  more  speedy  and  economical  mode 
of  investigating  their  accounts,  and  obtaining  payment  of  the 
amount  due,  when  ascertained.  I  see  nothing  in  this  section  to 
prevent  the  corporation  from  referring  their  claim. 

T'AtrdL— The  submission  is  not  und^r  the  Corporate  Seal.  The 
objeeUon  as  a  whole,  may  be  considered  thus,  that  because  it  is 
Dot  under  the  Corporate  Seal,  and  it  is  not  shewn  in  any  other  man- 
ner, that  the  reference  was  duly  entered  into  by  the  Corporation, 
under  their  teal  or  othenffUey  theretore  the  submission  is  void.  As 
it  is  under  the  seal  of  the  Corporation,  tlie  objection  seems  an- 
swered. If  it  is  contended  that  there  is  no  authority  given  to  the 
Reeve  to  enter  into  the  submision  on  the  part  of  the  Corporation, 
though  be  has  put  the  seal  thereto,  then  the  objection  is  not  taken 
quite  in  that  form.  Bat  if  it  had  been  so  taken,  I  would  not  feel 
Justified  in  setting  aside  the  award  on  that  ground,  for  the  resolu- 
tioDS  of  the  Corporation,  filed,  dearly  contemplate  a  reference  of 
this  matter,  and  the  Reeve  states  in  his  affidavit,  that  the  Council 
appointed  Alexander  A.  McLiuohlin,  Esq.,  as  their  arbitrator,  and 
that  Mr.  Kemp  was  appointed  as  third  arbitrator,  at  the  request 
of  Isaao  Ferguson.  I  apprehend  if  the  Corporation  were  not  bound 
by  the  submission,  that  would  be  as  good  a  ground  for  the  treasu- 
rer to  take,  on  any  proceeding  to  enforce  the  a  ward,  as  it  is  on  this 
application — the  objection  would  be,  that  the  submission  is  void  for 
want  of  matoality.    I  am  not  therefore  disposed  to  interfere  with 


the  award  on  this  ground,  as  it  will  be  open  to  the  parties  to  raise 
it  hereafter,  if  so  advised. 

/bur^A.— The  affidavits  filed  to  sustain  the  award,  establish  that 
the  arbitrators  took.a  reasonable  course.  The  affidavits  of  the  two 
arbitrators,  the  gentlemen  appointed  by  the  Council  to  go  over  the 
books  and  accounts,  shew  that  they  only  charged  against  the 
treasurer  the  monies  for  which  his  receipts  were  produced,  and 
they  allowed  him  all  sums  that  appeared  by  the  books,  to  have 
been  paid  out,  and  what  it  could  be  proven  were  paid  out  on  ao- 
count  of  the  Corporation.  As  to  the  interest,  and  consulting  the 
Corporation  as  to  its  being  charged,  the  arbitrators  discussed  it 
among  themselves,  two  of  them  were  inclined  to  allow  interest  at 
six  per  cent.  They  finally  called  on  the  momberi  of  the  Council, 
in  presence  of  all  parties,  to  say  if  they  demanded  interest  They 
said  they  did,  and  would  be  content  with  interest  at  five  per  cent. 
I  see  no  partiality  or  unfairness  in  this. 

Fifth, — That  the  arbitrators  should  go  into  the  accounts  thongh 
they  had  been  audited,  seems  to  me  to  be  very  natural.  I'he  ^ery 
ground  of  the  dispute  was  that  (although  the  accounts  had  been 
audited,)  there  were  irregularities  and  omissions  in  the  books  of 
David  Ferguson,  as  such  treasurer,  and  certain  alleged  deficiencies 
on  his  part,  and  on  the  part  of  the  said  Israel,  acting  as  such  trea* 
surer,  and  these  were  to  be  referred,  and  they  bound  themselves 
to  abide  by  and  perform  the  award  It  was  to  put  an  end  to  the 
dispute,  that  the  submission  was  made,  and  it  certainly  would  not 
be  a  satisfactory  adjustment  if  the  arbitrators  after  that  kind  of  a 
submission,  had  refused  to  examine  the  irregularities,  and  omis- 
sions in  the  accounts  and  books,  and  the  deficiencies  of  their  offi- 
cers. Under  the  submission,  I  think  any  advantage  from  the 
auditing  and  allowance  of  the  accounts  was  waived. 

Even  if  not,  it  seems  to  me  to  be  a  monstrous  proposition  that 
an  officer  of  the  Corporation  may  wilfully,  or  even  negligently 
omit  to  enter  the  receipt  of  monies,  and  becsuse  the  auditors  have 
not  been  able  to  discover  this  omisbioo,  and  the  Corporation  ap- 
proves of  the  report,  that  when  the  omissions  are  discovered  the 
officer  may  set  up  the  audit  to  cover  his  own  fraud  or  neglect. 
In  the  case  before  us  it  was  open  to  the  arbitrators  to  say  on  all 
the  facts  whether  the  conduct  of  the  Treasurer  and  Acting-Trea- 
surer was  fraudulent  or  not— and  if  they  thought  there  was  fraud, 
as  they  seem  to  have  done,  they  were  quite  justified,  independently 
of  the  special  ground  of  submission,  in  going  into  the  accounts. 
I  understand  there  is  a  case  decided  in  the  Court  of  Queen's 
Bench  here,  of  the  Municipality  of  the  County  of  Haldimand  t. 
Martin,  in  which  the  question  is  raised,  how  far  the  audit  of  an 
account  prevents  the  Corporation  from  suing  to  recover  back 
money  improperly  paid  on  such  account  I  have  not  been  able  to 
see  the  case,  but  have  been  informed  that  the  Court  decided  that 
the  auditing  and  approving  of  the  account  by  the  Corporation 
was  no  answer  to  the  fiction. 

As  to  the  eizth  objection — this  seems  negatived,  by  the  facts  as 
shown  by  the  affidnvits  filed  in  reply.  I  have  mentioned  the  mode 
in  which  the  indebtedness  was  ascertained,  in  my  observations  on 
the  four  objections,  and  I  also  refer  to  that  for  an  answer  to  the 
eeventh  and  eight  objections. 

Ninth — As  to  this  there  is  no  doubt  that  two  of  the  arbitrators 
did  concur  in  the  award,  and  that  is  sufficient— that  Mr.  Ham  did 
not  concur,  is  only  shewn  by  his  own  affidnvit — the  other  arbi* 
trators  were  not  aware  that  he  dissented,  and  the  affidavits  filed 
in  shewing  cause,  shew  that  he  assented.  If  it  were  of  any  eon* 
sequence  in  determining  the  matter  with  these  contradictions,  the 
fact  that  he  signed  the  award  would  prevail. 

Tenth — The  observations  on  this  fourth  objection  apply  to  this 

Eleventh — It  is  shewn  beyond  all  doubt,  that  Israel  Ferguson 
though  Reeve  of  the  Township,  transacted  by  far  the  larger  part 
of  the  business  of  Treasurer;  that  he  gave  explanations  and 
statements  as  to  the  accounts,  and  although  he  acted  in  the  name 
of  D  ivtd,  it  might  be  urged  with  great  force,  that  he  was  in  truth 
the  Treasurer.  The  monies  for  which  the  Treasurer  is  said  to  be 
in  default  were  almost  all,  if  not  all  paid  into  his  (Israel's)  hands. 
By  his  own  letter  he  seems  to  admit  that  he  had  some  monies  be- 
longing to  the  Township,  in  his  hands.  The  bond  given  by  his 
son  David,  for  the  due  performance  of  the  duties  of  his  offioe,  had 
been  in  his  possession.  When  applied  to  for  it  he  stated  he  had 
handed  it  over  to  the  Clerk-~the  Clerk  denied  that  he  had  re- 
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oeiTed  it.  It  does  not  appear  that  it  has  jet  been  deUvered  to 
the  Manlcipalitj.  Under  these  circamstanceB  the  MnnicipHlity 
agree  to  arbitrate  if  Israel  will  become  bound  with  bis  eon,  to 
fulfil  the  terms  of  the  award.  Bj  the  sabmiecion  which  recites 
the  fact,  that  he  (Israel)  acted  as  Treasurer,  it  was  agreed  to  refer 
the  disputes  about  the  omissions,  &o.,  in  the  Books,  and  certain 
alleged  deficiencies  on  David's  part,  or  on  the  part  of  the  said 
Israel  to  the  arbitrators,  and  both  coyenant  to  perform  the  award. 
Under  this  state  of  things  I  think  the  arbitrators  may  well  award 
against  Israel. 

Twelfth — I  see  no  reason  for  referring  back  the  award.  Look- 
ing at  8 11  the  facts  of  the  case,  I  see  no  reason  to  doubt  that  the 
arbitrators  have  done  substantial  justice.  Israel  Ferguson  was 
BeoTe  of  the  Township  for /our  years ;  during  that  period  his  son 
was  the  Treasurer,  and  as  Reeve  he  would  no  doubt  nave  influence 
in  the  appointment  of  the  other  officers  of  the  Corporation.  As 
head  of  the  Corporation,  it  was  his  duty  to  see  that  all  the  subor- 
dinate officers  did  their  duty;  that  the  Treasurer  kept  proper 
books,  and  entered  therein  all  monies  receiyed  and  paid  out  on 
account  of  the  Township.  It  was  also  his  duty  to  see  that  the 
Treasurer  gave  good  security  for  the  proper  discharge  of  the  duties 
of  the  office.  As  Deputy-Treasurer,  or  as  real  Treasurer,  dis- 
charging the  duties  of  the  office  in  his  son's  name,  he  undoubtedly 
omitted  to  enter  some  monies  which  he  had  received  for  the 
Township,  and  for  which  he  gave  the  Treasurer's  receipt  He 
contended  that  be  had  paid  out  monies  for  the  Township  which 
amounted  to  the  sum  so  omitted  to  be  entered  by  him,  and  that 
these  sums  had  not  been  entered  as  monies  paid  out  for  the  Town- 
ship. One  of  the  persons  appointed  to  look  over  the  accounts, 
states  that  the  amounts  so  claimed  by  him  to  be  allowed  were  all 
entered  in  the  Treasurer's  books.  By  thus  being  connected  with 
the  office  of  Treasurer,  he  was  placed  in  a  position,  where,  if  the 
Treasurer  neglected  his  duty  or  acted  dishonestly,  the  Munici- 
pality lost  the  supervision  of  its  head  ofer  that  officer,  for  he 
could  not  be  expected  to  report  his  own  negligent  or  dishonest 
acts  to  the  body  over  which  he  presided.  When  called  upon  to 
deliver  up  the  bond  of  the  Treasurer,  he  does  not  produce  it,  but 
says  he  gave  it  to  a  subordinate  officer  who  denies  having  received 
it.  By  connecting  himself  with  the  active  discharge  of  the  duties 
of  the  office  of  Treasurer,  he  incapacitated  himself  for  the  proper 
discharge  of  his  first  duty,  viz.,  that  of  looking  after  the  interests 
of  the  Corporation  of  which  he  was  the  head ;  and  whenever  the 
Corporation  suffer  from  the  default  or  misconduct  of  the  Treasurer, 
Mr.  Israel  Ferguson  has  no  right  to  complain  if  the  worst  con- 
struction is  put  on  all  his  acts,  and  that  he  is  made  personally 
liable  for  any  defalcations  that  occurred  in  the  office,  Uie  duties 
of  which  he  personally  discharged,  and  when  the  monies  claimed 
to  be  missing,  were  paid  over  to  him.  Then,  where  is  the  bond 
given  for  the  proper  discharge  of  the  duties,  of  the  office  of  Trea- 
surer ?  If  he  has  improperly  retained  the  possession  of  this,  the 
presumptions  would  be  still  stronger,  and  against  him.  Finally, 
if  he  has  kept  the  books  of  the  Treasurer,  and  the  accounts  of  the 
Municipality  in  such  a  conftised  or  improper  manner,  (when  in 
truth  he  ought  not  to  have  medled  with  them  at  all,)  so  that  the 
intelligent  gentlemen  who  acted  as  arbitrators,  and  the  others  who 
investigated  the  accounts  of  the  Corporation,  satisfied  themselves 
that  there  was  a  large  sum  of  money  due  by  the  Treasurer  to  the 
Municipality  he  has  no  good  ground  of  complaint 

In  moving  to  sit  aside  this  award,  the  Treasurer  contents  him- 
self with  general  statements,  that  the  accounts  have  been  audited 
and  allowed,  and  therefore  the  award  is  wrong.  If  it  could  be 
shewn  what  sums  were  improperly  charged  against  the  Treasurer 
by  the  arbitrators,  and  what  they  had  refused  to  allow,  there 
would  be  a  greater  shew  of  reason  to  support  the  rule.  On  the 
other  hand,  the  arbitrators  explain  that  they  only  charge  the 
Treasurer  with  monies  paid  to  him  for  which  receipts  and  vouchers 
were  produced;  and  that  they  allowed  him  for  monies  paid — shewing 
how  the  amount  is  made  up.  I  cannot  say  that  I  have  any  doubt 
as  to  the  correctness  of  the  award. 

It  will  be  for  the  Corporation  to  ascertain,  when  taking  steps 
to  enforce  the  award,  if  the  proceedings  taken  by  the  Municipal 
Conndl  shew  a  sufficient  authority  to  the  Reeve  to  enter  into  the 
Mbmiaaioii  on  behalf  of  the  Corporation,  and  whether  the  obliga- 


tion as  to  want  of  mutuality  in  the  submission,  is  one  that  can  be 
urged  with  success. 

Per  Cur, — Rule  discharged. 


QUEEN'S  BENCH. 


(JR^portaf  by  CBunopim  Boanisoir,  Bsq.,  Barritter^g^Law.) 


Lazabus  v.  The  Cobpo&atiox  or  Thi  Citt  of  Tobomto. 

Show  faBingJrom  roqf—l^fmrjf  ihtnJbjf—LiahilUjf, 

There  la  oo  daty  at  oommon  law  upon  owners  or  oocQplere  of  hmime  to  remoTe 
mow  from  the  roof,  and  no  liability  for  aoddente  caueed  bj  It*  falling, 

The  defendants,  a  city  eorporatlon,  owing  land  in  the  city,  leamd  it  to  one  H.  upon 
certain  conditions  as  to  building,  and  he  erected  a  house  upon  it  under  the  di- 
rations  of  their  architect.  The  lower  story  was  occupied  by  one  B.  ae  lessee  of 
H.  end  the  upper  story  and  garret  by  defendants.  There  was  no  evidence  ofany 
tkult  or  negligent  construction  of  ttie  house  or  roof,  nor  of  any  bj-law  pese>d  by 
deCBBdants  to  regulate  the  removal  of  raow.  The  plaintiff  having  been  iiOured 
while  passing  along  the  street  by  snow  fidllng  from  the  root  BdcL,  that  dufend* 
ants  were  not  liable. 

This  was  an  action  brought  for  injury  caused  to  the  plaintiff  by 
the  falling  of  snow  from  the  roof  of  a  house  in  King  Street,  in  the 
City  of  Toronto.     The  declaration  contained  two  counts. 

Fir»t  count — That  the  defendants  were  and  are  the  tenants  and 
occupants  of  the  upper  part  of  a  certain  house  and  premises  on 
King  Street  in  the  City  of  Toronto,  being  part  of  St  Lawrence 
Hall,  and  it  therefore  became  the  duty  of  the  defendants  to  clear 
the  show  off  the  roof  of  the  said  house  and  premises,  and  to  pre- 
vent the  snow  from  collecting  and  accumulating  on  the  said  roof 
in  such  quantities  and  in  such  a  position  that  it  became  liable  to 
fall  and  descend  therefrom,  to  the  danger  of  persons  passing  along 
the  said  street ;  but  the  defendants  wrongfully  and  injuriously 
neglected  this  said  duty,  and  failed  and  omitted  to  remove  and 
clear  off  the  said  snow  from  the  said  roof,  whereby  a  large  quan- 
tity therefore  descended  and  fell  from  said  roof  with  great  force 
neglected  this  said  duty,  and  failed  and  omitted  to  remove  and 
violence  upon  the  plaintiff,  who  was  then  lawfully  walking  and 
passing  along  the  said  street  in  front  of  the  said  house  and 
premises,  and  knocked  the  plaintiff  down,  and  caused  her  great 
and  permanent  injury  by  producing  eouftestion  of  the  brain,  and 
destroying  the  sight  of  one  of  the  plaintiff's  eyes,  wheroby  she  was 
pat  to  groat  pain  and  loss,  and  obliged  to  pay  and  expend  large 
sums  of  money  in  and  for  physicians  and  medical  attendance,  and 
was  prevented  from  following  her  usual  occupation  as  governesSt 
and  has-been  roodered  permanently  unable  to  follow  her  said  oc- 
cupation or  profession. 

Setond  eetinf.— That  the  defendants,  being  the  owners  of  a  oer- 
tain  lot  of  land  on  King  Street,  in  the  City  of  Toronto,  caused  to 
be  bnilt  and  erocted  theroon  a  certain  house,  being  p%rt  of  the 
buildings  knows  as  the  St  Lawronoe  Hall,  upon  and  adjacent  to  a 
certain  highway  and  public  thoroughfaro  in  the  said  city,  know  as 
King  Stroet,  and  theraforo  it  became  and  was  the  duty  of  the  de- 
fondauts  to  build  and  construct  and  cause  to  be  built  and  oon- 
structed,  the  roof  of  the  said  house  in  such  a  skilful  manner  that 
the  snow  collecting  thereon  should  not  fall  and  descend  with  foroe 
and  violence  in  a  large  mass  in  and  upon  the  said  stroet,  to  the 
danger  and  injury  of  persons  lawfully  passing  and  going  over  and 
along  the  said  highway  and  thoroughfaro ;  yet  the  defendants, 
contrary  to  their  duty  in  that  behalf,  so*  negligently  and  unskill- 
fully  caused  the  roof  of  the  said  house  to  be  constructed,  that  the 
snow  which  collected  theroon  suddenly  and  with  groat  foroe  and 
violence  descended  and  fell  on  the  plaintiff,  then  lawfully  passing 
along  the  said  street  or  highway  in  front  of  the  said  house  and 
promises,  and  knocked  the  plaintiff  down,  &c.,  as  in  the  first  count. 

Pleae. — ^1.  Not  guilty.  2.  That  beforo  and  at  the  time  of  the 
committing  of  the  said  alleged  grievances  the  defendants  wero  the 
owners  in  fee  of  the  said  lot  or  piece  of  ground  on  which  the  said 
house  was  standing,  and  that  long  before  the  said  time  when,  &o.« 
by  a  certain  lease  made  by  the  defendants  under  their  corporate 
seal,  the  Paid  lot  or  piece  of  ground  was  let  for  a  term  of  years, 
which  had  not  at  the  time  when,  &c.,  nor  has  yet  expired,  to  one 
Thomas  Hutchinson,  and  that  the  said  Thomas  Hutchinson  at  the 
same  time  when,  &c.,  occupied  the  said  house  as  the  tenant  thereof 
under  the  said  lease  to  the  defendants,  and  as  such  tenant  it  wm 
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the  daty  of  tho  said  Thomas  Hatchinson,  and  not  of  the  defendants, 
to  remove  and  clear  awaj  the  accnmulation  of  snow  from  the  roof 
of  the  said  hoase,  at  the  same  time  when,  &o. 

RfplieaHon,  to  the  second  plea. — That  the  said  defendants,  be- 
fore and  at  the  time  of  the  committing  of  the  grieTances  in  the 
declaration  mentioned,  became  and  were  the  tenants  and  occupants 
of  the  npper  part,  and  that  part  immediately  nnder  and  next  to 
the  roof  of  the  said  house  and  premises  in  the  first  count  of  the 
said  declaration  mentioned,  whereby  it  became  and  was  the  duty 
of  the  said  defendants  to  dear  away  ani  remo?e  the  snow,  as  in 
the  first  count  alleged. 

The  trial  took  place  at  Toronto,  before  Draper^  C.  J.,  when  a 
Tcrdict  was  given  for  the  plaintiff,  and  £100  damsges,  subject  to 
the  opinion  of  the  court  on  the  law  and  evidence,  the  court  to  de- 
termine the  plaintiff's  legal  right  to  recover  on  the  evidence  giveu. 

The  facts  of  the  case  are  stated  in  the  judgments. 

Hector  Cameron  for  the  plaintiff,  cited  Broom  Leg.  Max.  880 ; 
Fay  V.  Prentice.  1  C.  B.  828;  Xe^na  v.  WalU,  1  Salk.  867 ;  Bishop 
V.  The  Trusteea  of  the  Bedford  Charity  Estate,  83  L.  T.  Rep.  27 ; 
Me  Galium  v.  Sutehineon,  7  C.  P.  508 ;  Bamet  v.  Ward,  9  G.  B. 
892. 

Cameron,  Q.  C,  contra,  cited  Holden  v.  Liverpool  New  Gat 
Company f  8  C.  B.  1. 

Robinson,  C.  J. — The  evidence  given  upon  the  trial,  proved  that 
the  plaintiff  was  walking  on  the  7th  of  December,  1858,  in  the 
street,  along  the  front  of  Sargant's  store,  which  forms  part  of  the 
building  called  St.  Lawrence  Hall  in  Toronto,  and  on  the  same 
side  of  the  street ;  that  a  quantity  of  snow  slid  down  from  the  roof 
of  Sargant*s  store  and  struck  her  on  the  head,  throwing  her  down, 
and  occasioning  her  very  serious  injury,  from  which  at  the  time 
of  the  trial  in  October  last  she  had  not  fully  recovered. 

The  defendants  own  the  land  on  which  the  building  is  erected 
from  which  the  snow  fell.  They  leased  to  Mr.  Hutchinson  a  piece 
of  ground  adjoining  what  is  properly  St  Lawrence  Hall,  upon 
certain  conditions  as  to  building.  Hutchinson  gave  a  bond  to  buid 
such  a  building  as  the  corporation  would  approve  of,  and  he  built 
his  house  under  the  directions  of  the  city  architect 

The  defendants  occupy  the  garret  of  that  building,  and  the  floor 
next  below  it,  over  Sargant's  store. 

The  city  are  bound  by  their  lease  A*om  Hutchinson  to  repair  the 
premises  occupied  by  them.  The  only  way  of  getting  on  the  roof 
from  the  inside  is  through  the  garret  occupied  by  the  defendants, 
but  Mr.  Hutchinson  stated  that  he  did  not  know  that  there  was 
any  access  to  the  roof  from  that  part.  The  roof  over  Sargant*s 
store  slopes  at  two  angles,  the  lower  part  of  the  roof  being  more 
precipitous  than  the  upper  part  The  roof  of  the  St  Lawrence 
Hall  is  higher  than  the  other.  The  two  roofs  are  covered  with 
slate. 

It  was  sworn  by  Mr.  Hutchinson  that  he  had  seen  snow  fall 
from  the  same  roof  occasionally,  but  had  not  known  of  any  damage 
being  done  before. 

The  defciidants  contend  that  if  the  injury  did  occur  in  the  man- 
ner stated  in  the  declaration,  and  if  in  consequence  the  plaintiff 
had  a  good  cause  of  action  against  any  one,  it  could  only  be  against 
the  owner  or  tenant  of  the  house  from  which  the  snow  fell,  not 
against  the  defendants,  who  were  the  sub-tenants  only  of  the  upper 
part  of  the  house ;  that  the  evidence  shewed  a  faulty  construction 
of  the  roof,  rather  than  »  neglect  to  clear  off  the  S'jow  ;  thst  it  did 
not  sustain  the  first  count,  for  it  did  not  shew  that  the  snow  came 
from  the  building  mentioned  in  it,  but  the  snow  may  have  fallen 
from  St  Lawrence  Hall :  that  as  to  the  second  count,  which  charges 
that  the  roof  was  negligently  constructed,  it  was  not  the  defend- 
ants who  built  the  house  mentioned  in  it,  but  Hutchinson;  and 
although  he  may  have  been  obliged  to  build  it  under  the  superin- 
tendence and  direction  of  the  defendants*  architect,  still  that  can- 
not make  the  defendants  liable  to  a  third  party,  as  if  they  had 
built  the  house. 

The  Municipal  Act  22  Vic.  ch.  99,  sec.  290,  sub-sec.  12,  provides 
that  the  municipal  council  of  every  city  may  pass  by-laws  for 
compelling  persons  to  remove  the  snow  from  the  roofs  of  the 
premises  owned  or  occupied  by  them.  It  was  not  shewn  that  any 
by-law  had  been  made  by  the  Corporation  of  Toronto,  and  that 
(he  defendants  had  infringed  it,  and  I  do  not  see  in  the  evidence 


such  proof  of  negligence  as  should  render  the  owner  or  occupier  of 
the  house  from  which  the  snow  fell  liable  to  an  action.  What  oc- 
curred here  was  such  an  accident  as  may  occasionally  happen,  and 
be  attended  with  serious  results,  but  I  do  not  think  that  in  the 
absence  of  any  public  regulation  on  the  subject  people  are  com- 
pelled to  keep  the  roofs  of  their  houses  clear  of  snow,  or  to  de- 
tain the  snow  on  the  roofs  so  that  the  snow  cannot  slide  from  them 
into  the  street.  There  may  be  in  a  particular  case  something  so 
evidently  faulty  in  the  construction  of  a  roof  as  to  make  it  more 
likely  to  occasion  accidents  from  this  cause  than  roofs  in  general 
are,  but  I  do  not  see  any  proof  that  such  was  the  case  here. 

If  that  had  been  shewn,  however,  then  on  whom  would  it  be  in- 
cumbent in  this  case  to  make  compensation  ? 

In  both  counts  the  defendants  are  charged  as  liable  for  the  snow 
falling  from  the  house  along  the  front  of  which  the  plaintiff  was 
walking :  that  is,  from  the  shop  referred  to  in  the  declaration. 

The  principles  of  law  which  govern  the  remedy  against  the  owner 
or  occupier  of  property  on  which  a  nuisance  has  been  created  or 
exists  is  very  fully  gone  into  in  the  case  of  Rich  v.  Baeterfield  (4 
C.  B.  783),  in  which  a  great  number  of  authorities  are  cited.  The 
first  count  in  this  declaration  charges  the  defendants  with  neglect- 
ing to  remove  the  snow  from  the  building  in  question ;  but  as  own- 
ers of  the  land  merely  they  had  no  such  duty  incumbent  on  them, 
and  they  are  not  charged  on  that  ground,  but  because  they  occu- 
pied the  upper  part  of  the  house.  No  case  has  been  cited  for  the 
position  that  a  tenant  of  part  of  a  house  has  the  duty  cast  upon 
him  of  taking  care  that  the  building  generally  is  not  the  cause  of 
injury  to  others.  If  any  one  would  be  liable  to  this  action  by 
reason  of  occupation,  it  must  be,  I  think  the  lessee  of  the  whole 
building.  The  defendants  have  no  particular  charge  of  the  roof 
because  they  occupy  the  room  next  below  it 

As  to  the  second  count,  it  does  not  appear  to  me  to  have  been 
proved  that  there  was  anything  unskilful  and  negligent  in  the 
construction  of  the  building,  and  if  there  was,  there  was  nothing 
in  the  evidence,  as  it  seems  to  me,  that  would  make  the  defendanta 
liable  as  if  the  h«>use  had  been  built  by  them,  or  for  them,  which 
it  was  not,  but  by  Hutchinson,  under  the  conditions  of  his  lease. 
The  defendants  were  the  owners  of  the  soil.  They  did  not  let  it  with 
the  house  in  question  built  upon  it,  nor  did  they  afterwards  build 
the  house  upon  it,  but  their  tenant  built  it ;  and  though  it  was 
done  under  the  superintendence  of  the  defendant's  architect  yet 
that  does  not,  I  think,  establish  that  the  defendants  built  the  house, 
and  unless  they  either  built,  or  own,  or  occupy  a  house  which  is 
necessarily  a  nuisance,  and  not  merely  from  want  of  care  in  the 
owner  or  occupier  of  the  building,  they  cannot  be  liable  in  this 
action. 

In  my  opinion  the  posted  should  go  to  the  defendants. 

Burns,  J. — There  is  not  any  evidence  to  support  the  second 
count,  for  the  building  from  which  the  snow  fell  upon  the  plaintiff 
was  not  erected  by  the  defendants.  The  defendants  owned  the 
land  in  fee,  but  had  leased  it  for  years  of  those  who  erected  the 
buildings,  and  though  it  appears  the  buildings  were  erected  ac- 
cording to  a  plan  furnished  by  the  defendants,  yet  that  fact  cannot 
make  &em  the  Iniilders  or  create  any  duty  upon  them.  What  the 
plaintiff  desires  to  make  out  as  supporting  that  count  is  that  the 
centre  being  the  St.  Lawrence  Hall  had  its  roof  constructed  in  such 
a  way  as  the  snow  slid  from  that  roof  to  the  other,  the  roof  of  the 
latter  being  constructed  at  right  angles,  or  at  an  angle  which 
caused  the  snow  resting  upon  the  latter  to  slide  into  the  street 
If  the  fact  had  been  as  suggested  by  the  plaintiff,  still  it  would 
have  been  a  question  whether  the  defendants  were  liable  under  the 
circumstances,  but  the  facts  were  not  proved  as  suggested,  there 
being  no  evidence  whatever  that  the  snow  first  fell  upon  the  St 
Lawrence  Hall  and  then  slid  upon  the  other  roof  before  ngain  fall- 
ing into  the  street.  All  this  part  of  the  proposition  advanced  by 
the  plaintiff  rests  upon  theory  only.  Perhaps  the  theory  migtit 
be  quite  correct  if  applied  to  rain  falling  in  such  quantities  that 
the  gutters  or  appliances  to  carry  off  the  water  from  the  St  Law- 
rence Hall  were  insufficient  for  the  purpose,  but  I  apprehend  that 
the  same  rule  cannot  be  held  with  respect  to  snow,  which  we  know 
blows  and  drifts  about  in  every  way  the  eddies  of  the  wind  carry 
It  The  fact  of  the  St  Lawrence  Hall  being  so  much  higher  than 
the  adjoining  building  would  I  think  of  itself  furnish  very  strong 
evidence  that  snow  would  not  and  could  not  in  the  nature  of  things 
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rest  in  any  quantity  upon  the  roof  of  the  higher  building,  that  is 
8t.  Lawrence  Hall,  so  as  to  slide  that  way.  I  know  of  no  law  which 
would  render  a  person  liable  to  a  stranger  because  he  builds  his 
house  higher  than  his  neighbour  adjoining  him,  by  means  of 
which  eddies  are  created  in  the  atmosphere,  drawing  more  snow 
to  one  locality  than  another. 

The  first  count  charges  the  defendants  with  the  duty  of  cleaning 
the  snow  off  the  roof  of  the  building  from  which  the  snow  fell  into 
the  street,  merely  because  the  corporation  were  the  tenants  of  the 
upper  rooms.  The  building  is  divided  In  separate  tenements,  and 
the  defendants  occupy  the  upper  suite  of  rooms,  and  the  lower 
part  is  occupied  as  a  store  or  shop.  Suppose  that  both  set  of  ten- 
ants were  or  that  they  were  separately  liable,  and  that  an  ac- 
tion might  either  join  all  or  be  brought  against  each,  the  question 
would  be  whether  there  is  such  a  duty  as  that  alleged  In  this  count. 
I  am  not  aware  that  any  common  law  duty  is  attached  to  the  owners 
of  houses  to  clear  the  snow  from  the  roofs.  This  case  is  different 
from  those  cited  by  the  plaintiff's  counsel.  In  each  of  those  we 
find  that  the  owner  or  proprietor  has  done  something  activdy  upon 
his  premises,  which  either  directly  causes  the  injury,  or  neglecting 
to  do  something  which  he  should  have  done  to  guard  against  his 
act,  an  injury  has  been  sustained.  In  this  case  the  tenants  have 
done  nothing  actively ;  they  are  the />a«me  subjects  of  the  elements. 
If  there  had  been  no  house  built  upon  the  land  at  all,  I  apprehend 
that  the  owners  were  not  by  any  common  law  duty  bouna  to  have 
removed  the  snow  which  fell  upon  the  land.  And  if  the  snow  had 
slid  upon  the  ground,  and  thereby  caused  an  injury,  it  could  have 
been  considered  in  no  other  light  than  the  operation  of  nature,  of 
which  every  one  must  take  his  share,  and  no  one  would  be  answer- 
able for  the  consequences.  Instead,  however,  of  allowing  the  land 
to  remain  in  a  state  of  nature,  the  proprietor  covers  it  with  a  house, 
which  of  necessity  must  be  constructed  so  as  to  render  it  habitable 
and  therefore  a  roof  required. 

I  find  the  law  stated  upon  this  subject  in  Domat  better  than  any 
where  else.  "  He  who,  in  making  a  new  work  upon  his  own  estate 
uses  his  right  without  trespassing  either  sgainst  any  law,  custom, 
title  or  possession,  which  msy  subject  him  to  any  service  towards 
his  neighbours,  is  not  answerable  for  the  damage  which  they  may 
chance  to  sustain  thereby,  unless  it  be  that  he  made  that  change 
merely  with  a  view  to  hurt  others,  without  any  advantage  to  him- 
self. For  in  this  case  it  would  be  a  pure  act  of  malice,  which 
equity  would  not  allow  of.  But  if  the  work  were  useful  to  him,  as 
if  he  made  in  his  estate  any  lawful  repairs  to  secure  it  against  the 
overflowings  of  a  torrent  or  river,  and  his  neighbour's  grounds 
were  thereby  the  more  exposed  to  the  flood,  or  suffered  from  thence 
any  other  inconvenience,  he  could  not  be  made  answerable  for  it.'* 
(Dom.  C.  L.  Sec.  p.  681,  by  Strahan.) 

There  was  no  evidence  offered  in  this  case  to  shew  that  the  roof 
of  the  building  was  improperly  constructed,  or  different  from  the 
roofs  of  other  houses  in  the  city,  so  that  it  was  a  nuisance  to  people 
passing  and  re-passing.  The  evidence  shews  that  snow  was  seen 
occasionally  to  fall  f^om  the  roof,  but  not  to  do  any  damage.  I 
suppose  we  must  take  judicial  notice  of  the  general  character  of 
the  weather  at  the  different  seasons  of  the  year,  and  I  know  that 
snow  while  the  thermometer  is  below  the  A-eesing  point  will  be  apt 
to  remain  some  time  where  it  may  be  deposited  by  the  atmosphere. 
I  know  of  no  obligation  imposed  at  common  law,  where  people  use 
their  property  in  a  manner  similar  to  all  others,  to  do  any  act  to 
guard  other  persons  against  the  acts  of  nature.  This  couut  as- 
sumes, from  the  fact  of  snow  having  fallen  from  the  roof,  and  the 
plaintiff  having  sustained  a  severe  and  serious  injury,  that  it  was 
the  duty  of  defendants  to  have  removed  the  snow  f^om  the  roof  of 
the  house.  It  is  not  complained  against  the  defendants  that  they 
have  done  anything  which  creates  a  nuisance,  and  no  evidence  of 
any  injury  having  been  sustained  from  a  like  cause  has  been  given, 
except  in  this  one  instance. 

It  is  said  in  the  civil  law,  if  tiles  fall  from  the  roof  of  a  house 
which  was  in  good  case,  and  by  the  bare  effect  of  a  storm,  the 
damage  which  may  happen  by  such  fall  is  an  accident  for  which 
the  proprietor  or  tenant  of  the  house  cannot  be  made  accountable. 
But  if  the  roof  was  in  a  bad  condition,  he  who  was  bound  to  keep 
it  in  repair  may  be  liable  to  make  good  the  damage  that  has  hap- 
pened, aooording  to  the  circumstances. 

It  may  be  incouTenlent  to  people  living  in  oitiei  to  be  suljeot  to 


snow  falling  from  the  roofs  of  houses,  but  what  is  claimed  in  this 
declaration  would  apply  as  a  duty  all  over  the  province,  and  I  im- 
agine the  people  living  in  the  country  or  scattered  yilages  would 
think  it  very  strange  if  they  were  told  it  was  their  duty  to  clear 
the  snow  off  the  roofs  of  their  buildings,  when  it  is  a  well-known 
fact  that  they  depend  upon  the  melting  of  the  snow  which  lies 
upon  the  roofs  for  water  for  many  domestic  purposes  during  the 
winter. 

The  best  proof,  however,  that  it  was  considered  necessary  there 
should  be  some  law  enacted  upon  the  subject  of  removing  snow 
from  the  roofs  of  houses  in  cities,  is  that  the  authority  to  do  so  is 
conferred  by  the  12th  sub-section  of  section  290,  of  the  Mnnlcipa^ 
Corporation  Act,  1868,  but  I  do  not  find  there  was  any  specific 
mention  of  such  authority  before  that.  The  accident  in  this  case 
is  stated  to  have  occurred  in  December,  1858,  which  would  be 
after  the  act  of  parliament  came  into  force,  but  we  have  not  been 
informed  whether  the  city  oonneil  has  ever  passed  any  by-law 
upon  the  subject,  and  before  such  by-law  be  passed  there  is  no 
duty  existing  upon  people  living  in  cities  more  than  in  the  country. 

I  do  not  see  that  we  can  help  the  plaintiff  in  any  way  upon  this 
record,  or  by  assistance  of  the  evidence  given  at  the  trial,  and 
therefore  I  think  that  the^MfM  must  go  to  the  defendants. 

McLiAir,  J.,  concurred. 

Judgment  for  defendants. 


CHAMBERS. 


GaiATO&KX  XT.  AL.  T.  SOO&I  ST.  AIi. 

INK  ^  ABefcoNffe^  JMe  ^  JBMteit^ 

Aetkm  on  aterling  bill  dimim  by  plaintUTi  in  London,  upon  d«ltodsnla,  in  Uppsr 
GftnadA,  aeoeptvd  by  dvlbndantt  in  London,  (one  of  tb«ni  bdng  nt  tlio  time  In 
liODdou,)  payable  in  London.  Bdd,  that  plaiutifEi  entitled  to  recover  the 
current  rate  of  exchange. 

Jenoary,  I860. 

This  was  an  application  made  by  J7.  B,  Mwphy,  in  Chambers, 
to  prevent  plaintiffs  from  recovering  more  than  24a.  4d.  in  the  £ 
sterling,  (being  the  par  rate  of  exchange,)  as  the  yalue  of  the  bill 
on  which  action  brought    The  biU  was  in  these  words : — 

•<£279  16  6  London,  Feby.  2nd,  1859. 

Six  months  after  date  pay  to  our  order*  two  hundred  and 
seTcnty-nine  pounds,  seyenteen  and  sixpence,  yalue  received." 

Bbadburt,  Qrxatobxx  &  Co. 

To  Messrs.  Scoai  &  Bratlxt,  Torento. 

(Endorsed,) 

Bradbitet,  Griatobxx  &  Co. 

Accepted  payable  at  the  Bank  British  North  America  in  London. 

ScoBB  &  Bbatlit. 

Jfr.  MoTphy  contended  that  plaintiffs  were  not  entitled  to  re- 
ceive more  than  24s.  4d.  in  the  £  sterling,  and  cited  FoHtr  ei,  al, 
V.  Bowet,  2  U.  C,  Prac.  R.  267. 

JfcLeitnan— Contra,  referred  to  Story  Conflict  of  Laws,  sees. 
808  to  819. 

Bobinton,  C.  J.,  Held,  that  plaintiffs  were  entitled  to  the  eu- 
rent  rate  of  exchange  at  the  time  bill  became  due,  and  discharged 
the  summons. 


CO  U  NT  Y    COU  RTS. 


In  the  Omnt  J  Ooort  of  the  United  Oonntiee  of  Vrontenae  Lennox  and  AddlnttoB* 

Betwe  MACSKifiii^  J. 


BxNJTAiiiN  Harpxll  y.  Hxvbt  Collaro. 

ObnlraeC— CbnilnieMMi— Aifol  widmei. 

The  plaintiff  toed  defendant  fbr  two  ffnltivatoni  with  wheels  npon  the  fiillovinff 
eontraet  ilfcned  by  defendant,  **KOod  to  B.  Harpell  (plaintiff)  lor  two  onlllmtore, 
and  Robert  Leakey's  mtte  for  |^  7  to  him  i  r  Wrer  when  ealltd  llir— value  re- 
ceived." Held*  that  defendant  bad  ntlitfled  the  obligation  of  hie  contniec  1^ 
tendering  to  plaintiff  two  enltivatora  without  whet* Is,  and  that  under  the  eon* 
tract  plaintiff  was  not  entitled  to  recover  any  other  deeorlptlon  of  culUvaton 
than  that  Undered.  (July  IS,  ISSO.) 

This  was  an  action  for  the  non-delivery  of  two  cultivators,  and 
on  the  common  counts. 
Pleas— I.  Denial  of  the  contract;  2.  Denial  of  the  breach  of 
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contract ;  3.  Tender  of  the  two  cultiyators  to  the  plaintiff.  To 
the  common  counts,  the  defendant  pleaded,  never  indebted  and 
satiefaction. 

The  plaintiff  was  not  entitled  to  recover  anything  on  the  common 
counts.  The  main  issue  was  that  joined  in  the  plea  of  tender. 
The  action  was  brought  on  the  following  agreement : 

"Kingston,  Feb.  16,  1860. 

**  Good  to  B.  Harpell,  for  two  cultivators,  and  Robert  Leaky's 
note  for  twenty-two  dollars  and  seven  cents,  to  him  or  bearer  when 
called  for  value  received. 

"Hknrt  Collaed." 

At  the  trial  it  was  proved  that  the  plaintiff  called  upon  the  de- 
fendant to  receive  two  cultivators,  in  the  month  of  February  last, 
after  the  making  of  the  above  agreement.  The  plaintiff  refused 
to  receive  them,  contending  under  the  Agreement,  he  was  entitled 
to  two  cultivators  with  two  wheels.  That  the  defendant  offered 
bim  two  cultivators,  but  without  side  wheels.  This  the  defen- 
dant denied.  The  quesUon  for  determination  was,  whether  under 
the  agreement  in  question,  the  plaintiff  was  entitled  to  two  culti- 
vators with  side  wheels,  or  without  them. 

At  the  trial,  the  counsel  for  the  defendant  offered  parol  evidence 
to  show  the  wheels  formed  no  part  of  the  cultivator,  and  to  show 
what  was  meant  by  the  word  cultivator.  The  learned  Judge  re- 
fused to  receive  this  kind  of  evidence,  as  he  thought  that  no  parol 
evidence  could  be  received  to  vary,  limit  or  explain  the  written 
agreement.  The  defendant  then  put  in  evidence  a  Patent  he  had 
from  the  Grown  as  the  inventor  of  improved  cultivators.  The 
Judge  held  that  the  description  in  the  patent  most  prevail,  and 
that  the  plaintiff  was  entitled  to  get  two  cultivators,  such  as  are 
described  in  the  patent;  and  he  thought,  according  to  the  descrip- 
tion in  the  patent,  the  j>laintiff  was  entitled  to  get  two  cultivators 
with  side  wheels,  and  so  directed  the  jury. 

Britton  for  the  defendant,  took  exception  to  the  Judge's  charge. 
The  jury  found  for  the  plaintiff  $66  damages. 

In  July  term,  Britton  obtained  a  rule  Nisi  for  a  new  trial,  on 
the  grounds  that  proper  evidence  had  been  rejected — that  the  jury 
had  been  misdirected,  and  that  the  verdict  was  contrary  to  the 
weight  of  evidence,  and  to  amend  the  verdict  upon  the  common 
counts. 

Snook  showed  cause. 

Mackikzib,  Co-,  Judge. — I  am  of  opinion  that  the  oral  testi- 
mony offered  at  the  trial  was  properly  rejected.  It  was  offered 
with  a  Tiew  to  explain,  vary  and  limit  the  written  contract  between 
the  parties,  which  is  contrary  to  rules  of  evidence,  as  now  under- 
stood. 

I  am,  alsoy  of  opinion,  that  the  direction  given  to  the  jury  in 
reference  to  the  oral  testimony — namely,  that  they  should  exclude 
it  from  their  consideration,  the  oral  testimony  which  was  offered 
to  explain  what  was  meant  by  the  word  cultivator,  was  correct 
Under  this  view  of  the  case,  the  description  of  a  cultivator  given 
in  the  defendant's  patent  must  prevail. 

The  defendant  obtained  a  patent  from  the  Crown,  on  the  19th 
day  of  December,  1869,  as  the  inventor  of  an  *  Improved  Cultiva- 
tor,' securing  to  him  the  exclusive  right  of  making,  constructing 
and  vending  the  same  for  the  term  of  fourteen  years.  The  two 
cultivators  now  in  question  were  constructed  by  the  defendant 
under  the  patent,  and  as  the  patentee  of  the  Crown  for  the  making 
of  such  cultivators.  The  cultivator  is  described  in  the  body  of  the 
patent,  specifications  and  description,  as  well  as  a  mapped  draw- 
ing, are  annexed  to  the  patent  and  declared  to  form  part  of  the 
patent.  The  description  in  the  patent  is  as  follows:  *<An  Im- 
proved Cultivator,  which  may  be  shortly  described  as  follows, 
that  is  to  say :  Reference  being  first  had  to  the  hereto  annexed 
specifications  and  drawings,  which  form  part  of  these  pre- 
sents. It  consists  in  its  being  used  with  large  wheels,  con- 
nected together  by  anxle  No.  7,  as  described — In  its  having  a 
small  wheel  No.  6  to  guide  it^and  support  the  front  part — in  its 
being  capable  of  cultivating  different  depths  of  soil,  by  simply 
raising  or  lowering  the  part  with  the  teeth,  by  means  of  lever  No. 
6  and  chain — in  its  not  being  so  liable  to  sway  or  slue,  on  account 
of  the  large  wheels  keeping  the  machin§  firm."  The  specification 
and  deszription  of  the  invention  are  set  out  more  at  large  in  the 
paper  annexed  to  the  patent,  and  are  as  follows :  '*  Speo&oations 


and  description  of  an  Improved  Cultivator,  invented  by  H.  CoUard, 
October,  1859.  The  Cultivator  is  made  so  that  it  may  be  used 
with  the  hind  wheels  of  a  common  waggon,  or  with  the  wheels  ef 
a  cart,  or  wheels  may  be  permanently  attached  to,  and  furnished 
with  the  cultivator  if  required,  and  is  intended  to  be  drawn  by  a 
team  of  horses  or  cattle,  or  by  one  horse."  The  drawing  annexed 
to  the  patent  have  figures  and  letters  on  it,  to  point  out  and  ex- 
plain the  various  parts  of  the  machine — such  as  the  teeth,  axle, 
tongue,  front  wheel,  handle,  bar  and  plate  of  iron  and  the  like — 
but  there  are  no  figures  or  letters  on  the  side  wheels,  although 
the  small  front  wheels  has  the  figure  five  on  it,  to  point  it  out  as  a 
part  of  the  machine. 

After  having  carefully  examined  the  drawing  annexed  to  the 
Patent ;  and  after  having  attentively  read  over  Uie  descripUon  of 
the  cultivator  in  the  Patent,  and  the  more  enlarged  one  in  the 
specification  annexed,  and  comparing  the  one  with  the  other,  I  am 
bound  to  acknowledge  that  the  side  wheels  form  no  part  of  the 
cultirator  itself,  but  are  only  appendages  to  it. 

The  absence  of  explanatory  letters  and  figures  on  the  side  wheels, 
as  exhibited  on  the  drawing  annexed  to  the  Patent,  indicate  to  a 
certain  extent  that  the  side  wheels  were  not  to  form  an  integral 
part  of  the  machine  itself.  The  descriptive  language  contained  in 
the  specification,  placed  the  matter  beyond  doubt,  although  that 
contained  in  the  body  of  the  Patent  is  not  so  certain. 

If  my  attention,  at  the  trial,  had  been  directed  to  the  description 
in  the  specification,  in  all  probability  I  would  have  ruled  dif- 
ferently. The  describing  words,  contained  in  the  specification, 
are  as  follows : — *  The  cultivator  is  made  so  that  it  may  be  used 
with  the  hind  wheels  of  a  common  waggon,  or  with  the  wheels  of 
a  cart,  or  wheels  may  be  permanently  attached  to  it  and  furnished 
with  Uie  cultivator,  if  required,  and  is  intended  to  be  drawn  by  a 
team  of  horses  or  cattle,  or  by  one  horse.'  The  words,  '  The 
cultivator  is  made  so  that  it  may  be  used  with  the  hind  wheels  of 
a  common  waggon,  or  with  the  wheels  of  a  cart,'  indicate  in  plain 
and  intelligent  terms  that  the  cultivator  is  one  thing  and  the  side 
wheels,  by  which  it  is  to  be  used,  another  thing. — When  a  person 
purchases  one  of  those  cultivators  to  be  used  with  the  hind  wheels 
of  a  waggon,  the  wheels  will  be  common  to  the  cultivator  and 
waggon — they  may  be  used  one  day  with  the  waggon,  and  another 
day  with  the  cultivator — but  can  they  be  said  to  form  an  integral 
part  of  the  one  or  the  other  ?  They  certainly  cannot  The  words, 
*  or  wheels  may  be  permanently  attached  to,  and  furnished  with 
the  cultivator  if  required,'  demonstrates,  in  my  opinion,  with  an 
unerring  certainty,  that  the  side  wheels  form  no  part  of  the  culti- 
vator itself,  but  one  of  the  mediumB  or  agencies  by  which  it  may 
be  worked. 

Under  the  Patent,  the  purchaser  has  the  right  to  contract  for  a 
cultivator  to  be  worked  or  used  with  the  hind  wheels  of  a  common 
waggon — the  wheels  of  a  common  cart,  or  wheels  may  be  perma- 
nently attached,  if  required  by  the  purchaser.  The  attaching  of 
permanent  wheels  to  the  cultivator  is  something  done  over  and 
above  the  cultivator  itself.  The  words  used  in  reference  to  the 
drawing  of  the  machine— namely :  *  and  is  intended  to  be  drawn 
by  a  team  of  horses  or  cattle,  or  by  one  horse,'  have  as  extensive 
a  signification  in  reference  to  the  drawing  of  the  cultivator,  as  the 
woids  *  may  be  used  with  wheels'  have,  in  reference  to  the  man- 
ner in  which  it  may  be  used. 

There  would  be  as  much  logical  property  under  the  Patent,  in 
saying  that  the  team  of  horses,  or  cattle,  or  the  one  horse  by 
which  the  cultivator  may  be  drawn,  form  a  part  of  the  machine 
itself,  as  to  say  that  the  side  wheels  by  irliich  it  may  be  used,  form 
a  part  of  it 

The  Patent  describes  the  cultivator  itself  as  an  entire  machine, 
which  may  be  used  by  three  kinds  of  wheels,  at  the  option  of  the 
purchaser.  Under  this  view  of  the  case,  it  is  clear  then  that  an 
agreement  of  the  Patentee  to  furnish  a  cultivator  simply,  does  not 
include  an  engagement  on  his  part  to  furzdsh  ude  wheels. 

In  the  case  of  Smith  v.  Jeffrey 9  15  M.  &  W.  661,  the  Court  of 
Exchequer  held,  <  where  several  classes  of  goods,  of  superior  and 
inferior  quality  are  comprised  under  one  general  name,  and  a 
written  contract  is  made  to  supply  goods  of  that  name,  the  con- 
tract will  be  fulfilled  by  a  supply  of  any  goods  to  which  Uiat  name 
is  appliable ;  and  parol  evidence  will  not  be  received  to  show  that 
the  parties  intended  that  goods  of  the  superior  class  should  be 
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supplied.  In  that  ease  the  contract  was  to  sell  plaintiff  60  ton  of 
*  Ware  Potatoes.  At  the  trial,  it  appeared  in  eridence,  that,  in 
the  neighbourhood,  three  qualities  of  potatoes  were  known  by  that 
name.  The  defendant  at  the  time  of  the  sale  had  two  kinds, 
known  as  the  *  Regent's  wares'  and  '  Kidney  Wares,*  the  inferior 
potatoes.  The  plaintiff  insisted  on  getting  the  *  Regent's  Wares,' 
the  best  potatoes,  and  offered  parol  evidenoe  to  show  the  best 
were  intended.  The  court,  Tery  properly  rejected  the  parol  en- 
dence,  and  held  that  the  parties  were  bound  by  their  written  con- 
tract, which  was  fulfilled  by  the  tender  of  any  potatoes  to  which 
the  generic  term  '  Ware  Potatoes'  was  applicable. 

If  the  present  plaintiff  wished  to  secure  to  himself  a  particular 
kind  of  cultiyator,  he  should  haTe  it  so  expressed  in  the  contract 
The  present  defendant,  in  the  agreement  now  under  consideration, 
has  merely  engaged  to  deliyer  to  the  plaintiff  two  cultiTators,  when 
called  for.  The  Patent  under  which  the  defendant  constructs  cul- 
tiyators,  contemplates  that  the  machine  may  be  used  in  three  ways, 
that  is  to  say,  by  the  hind  wheels  of  a  waggon— the  wheels  of  a 
common  cart,  or  by  wheels  permanently  attached  to  the  machine. 
The  plaintiff  insists  that  he  is  entitled  to  two  cultiTators  of  the 
elass-^namely :  with  wheels  permanently  attached  to  the  body  of 
t  he  machine.  I  am  of  opinion,  now,  that  the  agreement  put  in  e?i- 
deuce,  entitles  the  plaintiff  only  to  two  cultivators  without  wheels, 
and  that  he  could  only  secure  himself  the  right  to  have  permanent 
wheels  attached  to  the  body  of  the  cultiTator  by  the  defendant,  by 
an  express  stipulation  to  that  effect  in  the  contract.  Under  this 
▼tew  of  the  case,  the  yerdict  is  wrong,  as  the  defendant  tendered 
to  the  plaintiff,  long  before  the  commencement  of  the  present 
action  two  cultivators,  according  to  his  undertaking,  when  called 
for. 

The  plaintiff  claims  more  than  two  cultiTators,  he  claims  ap- 
pendages which  defendant  has  not  undertaken  to  furnish  in  his 
agreement.  The  issue  on  the  plea  of  tender  should  have  been 
found  for  the  defendant.  Therefore  there  must  be  a  new  trial,  and 
as  the  yerdict  is  contrary  to  law,  and  there  was  misdirection,  the 
new  trial  must  be  without  costs. 

Rule  absolute  for  new  trial,  without  costs. — [See  Macdonald  et 
al  y.  LonghoUom,  2  L.  T.  N.  S.  606.— Eds.  L.  J.] 

GENERAL    CORRESPONDENCE. 

To  the  Editors  of  (he  Law  JoumdL 

Kingston,  3rd  Augost,  1860. 

OxNTLMBN, — Referring  to  the  letter  of  your  correspondent 
J.  F.,  on  page  165  of  your  July  iaeue ;  allow  me  to  call  your 
attention  to  the  judgment  of  Chief  Jastice  Robinson,  in  the 
case  of  De  Forrest  et  al  ▼.  BunneU,  15  IT.  C.  Q.  B.  Reports  370. 

"  As  to  those  objections  which  apply  to  the  affidavit  made  by 
Miller,  the  Mortgagee,  one  is,  that  the  eeoond  christian  name 
of  Miller  in  the  body  of  the  affidavit,  is  not  written  in  full  but 
the  initial  letter  only  is  given.  This  is  not  fatal.  There  is 
nothing  in  the  Act,  or  in  any  other  Act  or  Rule  of  Court,  which 
makes  an  affidavit,  for  any  purpose,  inadmissable  on  that 
ground."  Yours  truly,  A.  T.  E. 

[We  are  obliged  to  onr  oorrespondent  for  directing  our  at- 
tention to  the  case  of  De  Forrest  et  al  v.  BunnelL  The  language 
of  Robinson,  0.  J.,  in  that  case,  apparently  conflicts  with  the 
language  of  Campbell,  C.  J.,  in  Richardson  v.  JSorthope  liiy, 
U.  C.  R.  452,  and  with  the  decision  of  Westooer  v.  Burnham, 
MS.  R.  ft  H.  Dig.  Arrest  1. 29,  to  which  onr  oorrespondent  was 
referred,  but  is,  we  think,  notwithstanding,  reconcileable  with 
them.  The  cases  to  which  our  oorrespondent  J.  F.  was  re* 
ferred,  decide  that  it  is  necessary  for  an  affidavit  to  hold  to  bul, 
to  contain  all  the  christian  names  of  deponent,  while  Robinson, 
C.  J.,  speaking  of  the  description  of  the  deponent  in  De  For- 


I  rest  V.  Bunnell  says,  ''  One  christian  name  is  given  in  full  and 
toe  are  not  to  know  that  the  M.  after  Ebeneser  stands  for  another 
christian  name.  It  may  be  intended  for  nothing  more  than 
to  distinguish  the  deponent  from  another  Ebeneser  Miller." 
It  is  not  said  that  if  deponent  were  shown  to  have  two  chris* 
tian  names,  it  would  be  sufficient  to  give  the  initial  of  one  only, 
but  that  the  Court  will  not  presume  that  the  single  letter  is 
the  initial  only  of  a  name.  We  repeat  that,  in  general,  an 
affidavit  should  set  forth  the  deponent's  names  in  words  at 
length.  This  is  the  rule,  and  it  is  mnoh  safer,  under  all  cir* 
cumstanoes,  to  adhere  to,  than  to  depart  from  it. — ^Ens.  L.  J.] 


lo  the  Editors  of  the  Law  Journal. 

COLLINGWOOD,  Aug.  24, 1860. 

Qbntliicbn, — I  notice  in  the  Law  Journal  for  August  re- 
marks on  the  "  Law  of  Registered  Judgments."  Would  it 
not  be  useful  to  a  number  of  your  readers  to  extend  them  to 
lands  not  ffet  patented  f 

Your  opinion  on  the  following  case  would  much  oblige. 

1.  A.  has  a  Location  Ticket  to  a  certain  Lot.  B.  obtains 
judgment  against  him  and  issnes  Ji,  fa.  lands.  The  Sheriff 
sells  the  ioter^t  of  defendant  in  the  land  and  conveys  the 
same  to  the  purchaser  who  registers  his  deed.  In  the  mean* 
time  A.  sells  his  right  to  C,  who  makes  the  payments  to  the 
Crown  Office  and  takes  oat  the  patent  Who  has  the  land-^ 
tiie  purchaser  at  Sheriff's  sale  or  C.  t 

2.  What  effect  would  B.'s  registering  his  judgment  before 
the  sale  to  C.  have  T 

3.  Or  suppose  the  Patent  is  issued  to  C.  before  the  sale  ? 
By  answering  the  above  you  will  confer  a  favor  on 

Yours  respectfully, 

A  Law  Studbnt. 


[Onr  correspondent  will  find  some  oases  in  our  Reports 
showing  that  judgments  do  not  bind  unpatented  lands.  Dow 
gall  V.  Lang  (5  U.  C.  Chan,  292)  is  express  on  this  point  In 
that  case,  the  plaintiff  had  purchased  at  Sheriff's  sale  all  the 
interest  of  a  bargainee  of  the  Crown,  and  then  leaaed  the 
land  to  the  defendant  as  his  tenant  The  sheriff's  sale  was 
not  recognised  by  the  government,  and  the  lots  were  offered 
for  sale  and  bought  by  the  defendant  as  the  then  occupier,  he 
concealing  the  nature  of  his  holding.  The  Court  held  him  a 
trustee  for  the  plaintiff,  and  ordered  him  to  convey.  In  giving 
judgment,  Estsn,  Y.  C,  remarked :  ''  The  plaintiff,  in  fact, 
had  no  Utle,  as  the  sole  ground  of  his  title  was  the  sheriff's 
sale,  which  conferred  noneJ*  In  Casey  y.  Jordan  (5  U.  C.  Chan. 
R.  467),  it  was  held  that  the  Registry  Acts  do  not  apply  to 
instruments  executed  previously  to  the  grant  from  the  Crown, 
and  by  analogy  it  follows  that  registered  judgments  are  of  no 
avail  until  the  issue  of  a  patent  in  the  name  of  the  judgment 
debtor.  The  Crown  Lands  Act  (22  Yic.  o.  22)  provides  that 
the  original  locatee  or  bargainee  of  the  Crown  may  assign 
and  register  in  the  Crown  Lands  office  his  right,  and  that 
priority  of  registration  shall  convey  title.  And  by  the  As- 
sessment Act  special  provision  is  made  for  the  sale  of  each 
right  for  taxes,  and  the  recognition  of  such  sale  hj  Goyem- 
ment — Eds.  L.  J.] 
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COMMON  LAW. 
Barker  ▼.  Allan  and  othsrs. 


Dec.  7. 


Joint  Stock  Company — Contract  of  DireetorM — Resolution  at  Board 
meeting — Contract  when  complete — Ouarantee. 

At  a  meeting  of  the  Directors  of  a  Joint  Stock  Company,  it  was 
resolved  that  they  should  accept  the  resignation  of  the  Manager 
and  pay  him  arrears  of  salary,  and  further,  as  foUoirs :  **  At  the 
same  time,  the  members  of  the  Board  will  jointly  relieye  him  of 
his  shares,  and  guarantee .  him  against  all  calls  thereon.  The 
Directors  being  desirous  that  this  matter  should  be  definitely  set- 
tled, request  that  Mr.  B.  (the  Manager)  will  reply  to  the  offer 
now  made  to  him  by  next  board  day,  the  4th  of  September. 
Unless  the  terms  of  arrangement  now  proposed  are  Bccepted  by 
that  date,  the  Directors  are  to  be  no  longer  bound  by  them."  This 
being  communicated  to  B.,  he  answered  by  letter  on  the  next 
bou^  day,  that  he  accepted  the  offer,  adding  *'  It  may  be  arranged 
as  spee<fily  as  you  can  wish,  ftnd  in  fact  I  accept  the  offer  as  one 
to  be  carried  out ;  and  then,  on  reoelTing  the  guarantee  as  to  the 
shares,  in  which  I  presume  your  chairman,  Mr.  C,  concurs,  I 
advise  that  the  sum  fixed  is  paid  in  to  my  account  or  L*s,  my  re- 
signation shall  be  at  once  forwarded.'*  At  the  meeting  held  on 
the  same  day,  a  resolution  was  passed,  which  was  communicated 
by  the  secretary  to  B.,  as  follows:  *' The  Board,  having  heard  B's 
letter  read,  accept  his  resignation,  and  request  the  secretary  to 
get  the  guarantee  prepared  by  the  solicitor,  and  to  take  other 
steps  to  carry  out  the  negociation." 

Held,  that  there  was  a  complete  contract  on  the  part  of  the 
Directors  who  attended  the  Board  meetings  to  guarantee  B.  against 
calls,  and  that  they  were  liable  in  action  for  breach  of  such  con- 
tract for  not  indemnifying  him,  B.  It  was  contended  that  the 
matter  was  in  negociation  until  the  settlement  of  the  terms  of  the 
guarantee.  This,  however,  was  overruled.  Further,  that  as  all 
the  members  of  the  Board  were  not  shown  to  have  concurred,  but 
only  the  defendants  or  record,  that  the  contract  was  incomplete. 
This  also  was  overruled. 


REVIEW. 


Thi  Municipal  Rifo&ts,  containing  Ripobts  or  Casks  akis- 

ISINO  UNDXR  THK  MUNICIPAL  AND  ScHOOL   LaWS  OP  UPPXB 

Canada  ;  Edited  by  Robert  A.  Harrison,  Esq.,  B.  C.  L.,  and 
Thomas  Hodgins,  Esq.,  L.  L.  B.,  Barristsr-at<X4tw,  Toronto; 
Printed  and  pablishod  by  Maolear  &  Co. 

We  haye  receiTed  from  the  Publishers,  the  tbird  number 
of  these  Reports ;  each  number  contains  sixty-two  pa^es, 
and  is  replete  with  matter  useful  not  only  to  the  profession 
but  essential  to  the  correct  understanding  ana  proper 
working  of  Municipid  and  School  Law  by  Uiose  to  whom 
these  great  interests  are  entrusted.  No  Municipality — ^no 
Sohool  Section  should  be  without  these  Reports.  The  sub- 
scription, we  believe,  is  only  $5  per  annum.  The  number 
before  us  contains  the  Reports  of  no  less  than  nine  decisions 
of  Municipal  and  School  Lawt  besides  a  yariety  of  notes, 
which  add  much  to  the  value  of  the  publication.  Mr.  Harri- 
son is  the  Editor  of  the  Municipal  Manual,  and  Mr.  Hodgins 
Editor  of  the  Eduoational  Manual — both  works  now  well 
known  in  every  part  of  Western  Canada.  Judging  from  what 
each  has  already  done  in  his  own  department,  we  should 
imagine  ihat  the  Reports  of  Municipal  and  School  cases  in 
which  they  unite  their  exertions,  should  be  worthy  of  the 
patronage  of  those  for  whose  use  the  Reports  are  more  espe- 
cially designed. 

A  Practical  Treatiss  on  the  Law  of  Covenants  for 
Title,  bt  William  Henrt  Rawle,  Third  Edition,  Re- 
vised and  Enlarged.    Boston:  Little,Brownand  Co.  1860. 

We  greet  this  volume  with  much  satisfiEMsUon.  .  It  is  the 


third  edition  of  a  work  of  very  great  merit.  Its  success  is 
conclusive  evidence  of  its  value.  The  work  is  now  so  well 
known  to  our  readers  that  little  comment  is  necessary  to  ex* 
plain  its  real  utility  to  the  profession.  The  author  has  per- 
formed his  task  with  credit  to  himself  and  advantage  to  the 
members  of  the  legal  profession  in  Qreat  Britain,  the  United 
States  and  Canadcu 

To  those  who  know  not  the  work,  we  may  say  that  it  com- 
mences with  a  short  chapter  on  ancient  warranties,  and  the 
introduction  of  covenants  for  title— a  chapter  essential  to  the 
correct  understanding  of  what  follows.  The  author  then 
treats  of  the  covenant  for  seizin ;  for  good  right  to  convey  ; 
against  encumbrances ;  for  quiet  enjoyment;  for  further  assu* 
ranee  of  warranty ;  the  extent  to  which  covenants  for  title  run 
with  land ;  the  operation  of  covenantis  for  titie,  by  way  of  es- 
toppel or  rebutter ;  implied  covenants  ;  the  covenants  tot  title 
which  the  purchaser  has  a  right  to  expect ;  the  persons  who 
are  bound  by,  and  who  may  take  advantage  of  covenants  for 
title ;  the  purchaser's  right  to  recover  back,  or  detain  the  pur- 
chase money,  after  the  execution  of  the  deed. 

The  style  of  the  author  is  eminently  practical.  He  expresses 
his  meaning  in  a  forcible  as  well  as  dear  manner.  lie  uses 
not  a  word  unnecessarily,  and  so  has  succeeded  in  compressing 
a  great  deal  of  learning  within  a  convenient  compass.  His 
references  to  authorities  while  exceedingly  numerous,  are  unu- 
sually correct,  and  with  a  view  of  attaining  the  greatest  possi- 
ble accuracy  in  the  last  mentioned  particular,  he  states  that 
in  the  preparation  of  the  edition  now  offered  to  the  profession, 
he  has  re-consulted  every  authority  previously  cited  in  the 
work. 

Each  chapter  of  the  work  is  an  interesting  and  concise  essa^ 
upon  the  subject  of  which  it  treats.  The  peouliaritjr  and  attri- 
butes of  each  oovenaOt,  together  with  its  form,  definition,  scope, 
and  measure  of  damages  are  severally  considered.  In  the  first 
place,  the  anther  in  general  refers  to  the  law  of  England  on 
the  sulject  in  hsnd.  He  then  examines  in  what  respect  it  is 
varied,  if  at  all,  in  the  several  States  of  the  Union.  In  the 
next  plaoe,  where  there  is  a  conflict,  he  endeavours  to  deduce 
the  correct  rule,  and  to  support  his  position  as  much  by  com- 
mon sense,  as  authority.  All  this  is  done  in  a  very  able 
manner. 

We  would  suggest  in  a  future  edition  of  the  work,  that  some 
attention  should  be  paid  to  Upper  Canadian  decisions.  They 
might  be  incorporated  in  the  work,  with  as  much  benefit  to 
the  work,  as  the  decisions  of  Maine,  New  Hampshire,  Massa- 
chusetts, or  any  other  State  of  the  Union.  Besides,  such  a 
plan  if  adopted,  would  make  the  publication  of  increased 
value  to  the  profession  in  this  Colony,  and  so  call  for  increased 
support.  While  reading  the  remarks  of  the  author  on  leading 
cases  in  the  different  States  of  the  Union,  leading  cases  in  our 
own  countrijr,  susgeeted  themselves  to  our  mind,  and  we  wore 
forced  to  think  tmit  the  absence  of  all  mention  of  them,^  in 
places  where  they  would  be  mentioned,  of  much  utility,  is  a 
defect  in  the  work,  at  least  so  far  as  this  Colony  is  concerned. 
We  make  the  suggestion  in  the  most  kindly  spirit ;  it  would 
not  be  at  all  difficult  to  adopt  it  Mr.  Rawle,  who  we  believe 
is  a  lawyer  of  Pennsylvania,  could  as  easily  master  the  deci- 
sions of  the  Courts  of  Upper  Canada,  as  of  Maine,  or  any  oUier 
State  or  ootintry  in  which  he  is  not  accustomed  to  practise. 
In  fact,  on  many  points,  the  decisions  of  our  Courts  are  more 
in  unison  with  the  decisions  of  the  Courts  of  his  State,  than 
those  of  South  Carolina,  and  other  States  that  we  might  if 
necessary  name.  The  foundation  common  to  all,  is^  the  com- 
mon law  of  England.  With  this  starting  point  it  is  only 
necessary  to  note  the  points  of  divergence,  and  to  comment 
upon  them  in  whatever  manner  his  judgment  may  dictate. 
We  are  convinced  thai  the  reasoning  of  our  Courts  upon  some 
points  about  which  the  author  appears  to  be  in  doubt,  would 
carry  conviction  to  his  mind,  and  if  embodied  in  his  vork, 
woold  greaUy  enhance  its  value. 
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The  edition  before  ns  is  from  the  well-known  establishment 
of  Little,  Brown  and  Company  of  Boston.  It  is  only  necessary 
to  name  that  firm  to  make  known  the  fact  that  the  present 
edition  is  as  re/^rds  mechanical  execution,  ansnrpassed  by 
any  law  book  pablished  in  England  or  America.  By  a  slight 
reaaction  in  the  size  of  the  type,  and  by  throwing  parts  of  the 
former  text  into  notes,  the  writer  has  been  enabled  to  present 
much  new  matter  to  his  readers,  without  increasing  the  size 
of  the  Tolume.  The  present  edition  is  very  creditable,  not 
only  to  author  and  publishers,  but  to  the  United  States  of 
America,  where  it  was  published. 

Tub  Westxinstbr  Retixw,  No  145,  Jult  1860j  New  York : 
Leonard,  Scott  and  Co. 

The  New  York  publishers  of  these  sterling  periodicals,  issue 
the  reprints  with  unerring  exactitude  and  exemplary  expedi- 
tion. It  Lb  really  wonderful  to  think,  that  the  number  before 
us  was  issued  in  New  York  about  the  same  time  that  the 
original  was  issued  in  London.  Messrs.  Leonard,  Scott  and 
Co.,  haTing  made  an  arrangement  with  the  London  publishers 
as  honorable  to  themselves,  as  satisfactory  to  the  latter,  are 
enabled  to  print  the  Beviews,  sheet  by  sheet,  as  they  issue  from 
the  London  Press.^  This  coupled  with  the  fact  that  their 
facilities  for  republication  are  in  other  respects  equally  satis- 
factory, gives  us  the  secret  of  their  great  success.  The  pre- 
sent number  is  the  commencement  of  a  new  volume,  and  oners 
a  ^d  opportunity  to  intending  subscribers.  The  contents 
of  it  are  as  follows :  Strikes ;  their  tendencies  and  remedies : 
The  Mill  on  the  Flos :  Rawlinson's  Banspton  lectures  for  1859: 
The  Post  Office  monopoly:  Ary  Scheflfor:  The  Irish  Educa- 
tion (question  :  Germany ;  its  strength  and  weakness :  Thoughts 
in  aid  of  Faith :  Grievances  of  Hungarian  Catholics :  The 
French  Press :  Contemporary  Literature.  All  disposed  to  ques- 
tions of  Politics,  Social  and  Political  economy,  Theology,  tiie 
Fine  Arts  and  Education,  will  find  here  laid  out  an  ample 
repast 

Blackwood's  Magazinb,  August  1860:  Leonard,  Scott  and 
Co.,  New  York. 

Blackwood  is  always  {gladly  received  by  us.  Its  unobtru- 
sive appearance  entitles  it  to  a  cordial  reception,  and  a  cordial 
reception  is  always  followed  by  much  entertainment.  It  lays 
no  pretension  to  the  solid  character  of  Uie  Reviews,  but  courts 
patronage  rather  because  it  is  light  and  entertaining  as  com- 
pared with  them.  A  person  tired  of  the  arts  and  sciences,  or 
with  difficult  questions  of  political  economy,  is  sure  to  be  re- 
lieved by  an  indulgence  in  the  reading  of  Blackwood.  The 
following  are  some  of  the  most  entertaining  articles  in  the 
number  oefore  us.  Lord  Macaulay  and  Dundee  :  the  Pursuit 
of  Tantia  Toppee :  the  Great  Earthquake  at  Lisbon :  Norman 
Sinclair,  an  autobiography:  Wycliffe  and  the  Huguenots: 
Domiue  Quo\adis. 

The  LoNDOif  Quartsrlt,  No.  215,  July  1860:  Leonard,  Scott 
and  Co.,  New  York. 


Ary  Scheffer :  Stonehenffe :  Darwin's  Origi 
Species :  the  Conservative  re-aotion.  In  this  number,  Poli- 
tical Economy  and  Natural  Philosophy  hold  a  conspicuous 
place.  The  reader  of  the  four  great  English  Reviews,  nas  the 
advantage  of  considering  questions  of  Political  Economy 
viewed  from  very  different  stand  points.  The  articles  which 
appear  in  these  periodicals,  are  not  the  newspaper  squibs  of  a 
day,  read  only  to  be  forgotten,  hot  the  results  of  deep  researoh, 
great  reflection,  and  great  talent  ,  No  scholar,  and  certainly 
no  man  of  an^  public  position,  can  afford  to  be  without  the 
English  Reviews.  They  discuss  not  only  questions  of  the 
hour,  but  questions  of  lasting  importance  to  the  progress  of 


civilization.  The  price  of  each  Review  is  only  three  dollars  a 
year,  or  the  four  Reviews  and  Blackwood  may  be  had  for  the 
marvellously  low  price  of  $10  a  ^ear.  The  Number  of  the 
London  Quarterly  now  before  us  like  that  of  the  Westminster, 
is  the  commencement  of  a  new  volume. 


Thi  Edinburqh  Review,  No.  227,  Jult  1860 :  Leonard,  Scott 
and  Co.,  New  York. 

The  articles  in  this  number  are  not  only  very  numerous  but 
of  great  interest.  Their  titles  are  as  follows :  Chevalier  on 
the  probable  fall  in  the  value  of  gold :  Diaries  and  Correspon- 
dence of  Qeorge  Rose :  D'Hausson villa's  Union  of  France  and 
Lorraine :  Sir  R.  Murchison's  latest  Geological  searches  :  The 
Patrimony  of  St  Peter :  Dr.  Yau^han's  Revolutions  in  Eng- 
lish History :  Mrs.  Grote's  memoir  of  Ary  Scheffer :  Prince 
Dalgoroukow  on  Russia  and  Serf  emancipation :  Correspon* 
dence  of  Humboldt  and  Varnhagen  Von  Ense :  M.  Thier's 
Seventeenth  Volume:  Cardinal  Mais  Edition  of  the  Vatican 
codes :  Secret  Voting  and  Parliamentary  Reform.  Subjects  of 
the  most  vital  moment  in  the  political,  and  of  the  greatest 
possible  interest  in  the  literary  world,  are  here  discassed  with 
moderation  and  ability  such  as  not  to  be  found  in  any  other 
publications  of  the  age.  The  number  before  us,  we  notice 
commences  a  new  volume. 


Thi  Nokth  British  Riv>»w,  No.  65,  August  1860 :  Leonard* 
Scott  and  Co.,  New  York. 

Though  we  notice  this  the  last,  it  is  not  the  least  of  the 
Reviews.  It  is  the  youngest  of  the  four,  and  by  many  consi- 
dered the  most  erratic,  if  not  the  most  talented.  The  papere 
which  it  usually  contains,  are  noted  for  their  vi^r  as  well  as 
boldness.  What  is  meant  is  said,  and  what  is  said  is  intended. 
The  following  are  the  contents  of  the  number  before  as :  Pre- 
sent discoveries  in  astronomy :  Dr.  Brown's  Life  and  Works : 
Scottish  Nationality :  Coloniid  Constitution's  and  Defences : 
Recent  Poetry  :^  M.  Thier's  history  of  the  Consulate  and  Em- 
pire: Imaginative  Literature:  La  Verit6  sur  la  Roseie:  Re- 
cent Rationalism  in  the  Ohnreh  of  England :  Present  theories 
in  Meteorology.  The  number  just  received  commencee  a  new 
volume* 


The  Eclectic  BIaoazinb  or  Foreign  Litiraturx  ;  New  York : 
W.  H.  Bidwell,  Editor  and  Proprietor. 

The  number  for  September  is  received.  It  fully  sustains 
the  reputation  of  the  Eclectic,  and  is  the  third  volume  for  the 
present  year,  or  fiftieth  of  the  series.  It  opens  with  a  portrait 
of  Thackerey,  true  to  life.  We  have  seen  the  original,  and 
can  testify  to  the  truthfulness  of  the  Portrait.  Next,  we  have 
portraits  of  Cranmer,  Ridley  and  Latimer.  The  letter-press 
IS  varied  and  instructive,  as  usual. 


APPOINTMENTS  TO   OFFIOE,  &C. 


NOTAKDES  PUBUa 

FBEDERTCK  FRA8VR  0ARBUTHB&9,  of  Torooto,  Esqntra,  Barrtotfr-ftt-Ltw 
10  )M  a  Notary  Pnblle  In  Upper  Ouuute^Oasettod  Avgnrt  11, 1860.) 

QBOBGB  H.  DARTNBLL,  of  Wliltbj,  ■pqota«,  Attorn^y^tt-Law,  to  ba  a  Noluy 
Fublio  In  Uppor  Oanada.— (Qaiaitwl  Augoat  11,  I860.) 

OORONERA. 


WILLIAM  HOnOB,  Yan^  to  be  a  Ooronar  in  the  Provldonal  Dtetriet  of  Algoma. 
— (Ouetted  Aogiut  11, 1860.) 


TO    CORRESPONDENTS. 

B.  Sb  Wbxppu— Under  *<DiTlalon  Oonrta,"  p.  206. 

A.  T.  K.— A  Law  Stdsdit— Under  "General  Oorreepondenee,** p.  214. 

J.  HoiAAU.— -Beeelvid,  but  too  lata  to  taftloa  in  tlilt  m^ber. 
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DIARY   FOR  OCTOBER. 


1.  Mondaj. 


S.  ToMday...... 

t.  BatordaT 

7.  SUNDAY..... 


••■•••«• 


9. 
14.  SUNDAY.... 

16.  Hondaj ......... 

U.  Tnaaday.. 

21.  SUNDAY. 

22.  Monday  MM.-  • 

23.  Toaaday.^...... 

SUNDAY 


iLaat  day  for  notloa  of  BzamlnatioB  in  Chaooeiy,  HamUton 
and  BrocktlUo.  Coanty  Court  and  Surrogate  Court  Torma 
begin. 
Cnaneefy  Szamlnation  Term,  London  and  BeUeville^  1)^^. 
Oonn^  Court  and  Satrogate  Court  Term  enda. 
18CA  Sunday  after  IHidty. 

f  Toronto  FaU  Aatiaaa.    Laat  day  tor  notice  of  XxamlnatSon 
1    in  Clianoery,  Barrie  and  Ottawa. 

Coanewy  Rmamtnatton  Term,  Brentford  and  KIngiton,  begins. 
IMA  Sunday  after  Trinity, 

Last  d«^  for  notioe  of  Ezamln.  In  Chancery,  Barrie  A  Ottawa. 
Chancery  Bzaminatton  Term,  Hamilton  and  BrockTiUe,  begtna. 
TOtk  Sunday  qfter  Tnnity. 

iLaat  day  for  notice  of  Kxamination  in  Chancery,  Ooderlch  k 
ComwalL 
lanoery  Examination  Term,  Barrie  ind  Ottawa,  commences. 
21j<  Sunday  after  Trinity^ 


TH^KriLKT  BUSINESS  NOTIOB. 

I\r$on$  indAUd  to  Me  iVoprietort  oftkU  Jtmmal  art  nquaiediortmiemher  that 
dU  enrpeut  due  aoeounU  have  beenputeed  inthehand*  qfMture.  Bttton  4£Ardagh, 
Attaneyt,  BanU,  for  eoUedbUm;  and  thai  only  a  prompt  remittance  tathamwiU 
taveeoete. 

Jt  it  witkgreat  rdnelanee  that  tike  JYeprieUire  have  adopted  thie  touru;  but  they 
have  been  eoutpeUed  to  do  »o  in  order  to  enaUe  them  to  meet  their  eumnt  espentes, 
whtdkjire  very  heavy. 

Norn  that  the  uaifulneu  tf  the  Journal  ieaogeneraUyadmitUd,it  would  not  be  im- 
reoMiiaUc  to  expect  that  the  Frt^ueion  and  Offioert  <ifthe  CburU  would  aooord  it  a 
liberal  si^port,  inetead  <tf  allowing  themtdeee  to  be  eued  for  their  tubeer^ptiont. 


TO  CORRBSPONDSNTS— Ac  Jatlpaae. 


OCTOBER,  I860. 

NOTICE  TO  SUBSCRIBERS. 

A$  »om$  Subseribert  do  not  yet  underttand  our  new  method  of 
mddreuing  the  **  Law  Journal^**  we  take  this  opportunity  of  gimng 
«A  explanation. 

The  o^eet  of  the  eyetem  ie  to  inform  each  individual  Subscriber  of 
the  amount  due  by  him  to  ue  to  the  end  of  the  ouerbkt  year  of 
publication. 

Thie  object  ie  effected  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subscriber.  2.  The  amount  in  arrear,  8.  The 
current  year  to  the  end  of  which  the  computation  is  made» 

Thus  **John  Smith  $5  '60."  This  signifies  that,  at  the  end  of  the 
year  1860,  John  Smith  wHl  be  indebted  to  us  in  the  sum  o/$5,  for 
the  current  volume. 

So  «  Senry  Tompkins  $26  '60"  By  this  is  signified  that,  at  the 
end  of  the  year  1860,  Henry  Tompkins  will  be  inMted  to  us  in  the 
sum  of  $25,  for  5  volumes  of  the  **  Law  Journal." 

Many  persons  take  $5  '60  to  mean  6  dollars  and  60  cents.  This 
is  a  mistake.  The  <<  60  "  has  reference  to  the  year,  and  not  to  ihe 
amouiU  represented  as  due. 


BILLS  OF  SALE,  kc. 


Description  of  ChatteU  intended  to  be  conveyed,  dx. 

As  oor  law  now  stands,  every  sale,  as  well  as  every 
mortgage  of  goods  and  chattels,  not  accompanied  by  an 
immediate  deliveiy  and  an  actual  and  oontiDaed  change  of 
possession  of  the  goods  and  chattels  sold  or  mortgaged, 
must  be  in  writing ;  and  that  writing  is  required  to  be  a 
conveyance,  under  the  provisions  of  the  act  entituled  "An 
Act  respecting  mortgages  and  sales  of  personal  property.'' 
(Consol.  Stat.  U.  C.  cap.  45,  p.  452.) 

Every  conveyance  under  the  act,  whether  for  the  sale  or 


the  mortgage  of  goods  and  chattels,  is  required  "  to  contain 
such  full  and  sufficient  description  thereof,  that  the  same 
may  be  thereby  readily  and  easily  known  and  distinguish- 
ed." (Sec.  6.)  Each  word  of  this  clause  is  pregnant  with 
meaning,  and  yet  it  is  most  difficult  in  practice  to  give 
effect  to  the  meaning  intended. 

It  is  not  only  necessary  that  the  description  should  be 
fuU  and  sufficient,  but  it  must  be  such  a  ful]  and  sufficient 
description  that  the  goods  and  chattels  intended  to  be  con- 
veyed may  be  thereby  readily  and  easily  knoton  and  distin- 
guished. 

Had  the  requirement  been  merely  that  the  description 
should  be  "  full,''  much  difficulty  would  have  been  experi- 
enced in  giving  a  proper  definition  of  the  word  as  applied 
to  the  description  of  goods  and  chatteb  in  a  written  docu- 
ment; but  when  the  description  must  not  only  be  full,  but 
so  full  that  the  goods  and  chatteb  may  be  thereby  readily 
and  easily  known  and  distinguished,  the  difficulty  is 
increased.  The  idea  conveyed  in  the  word  "full,"  is 
generally  that  of  quantity ;  but  in  order  that  the  particular 
quantity  of  articles  may  be  known  and  distinguished,  We 
must  have  not  simply  quantity  but  quality,  and  not  simply 
quantity  and  quality  but  in  many  cases  nature  and  value  in 
addition. 

Let  us  take  an  example.  Suppose  goods  and  chattels  to 
be  described  as  "  10,000  feet  of  lumber."  Certainly  we 
have  quantity,  but  in  what  manner  is  this  quantity  of  lum- 
lumber  to  be  readily  ("easily"  we  take  to  mean  the  same 
thing,  and  therefore  drop  it)  known  and  distinguished  f 
How  can  we  distinguish  it  from  other  lumber  without  des- 
cribing its  quality  ? 

Inasmuch  as  the  nature  of  the  commodity,  namely,  lum- 
ber is  described,  we  are  able  to  distinguish  it  from  all  other 
commodities  of  a  different  kind,  but  tiie  question  arises 
how  are  we  to  distinguish  it  from  all  other  commodities  of 
a  like  kind  ?  Id  cerium  est  quod  cerium  reddi potest.  If 
a  reference  to  locality  were  in  the  description  eome  of  the 
difficulty  would  disappear.  Suppose  the  description  to 
be  "10,000  feet  of  white  lumber  in  the  lumber  yard 
of  C.  D.,  on  the  north  side  of  Sang  Street,  in  the  City 
of  Toronto."  In  this  case  any  one  in  doubt  as  to  the 
actual  lumber  conveyed  could  by  an  examination  of  the 
article  itself  the  better  enable  himself  to  know  it  and  so 
distinguish  it  from  other  lumber  of  a  like  kind.  Even  if 
this  were  done  however  there  would  be  still  uncertainty. 
It  is  quite  as  difficult  to  distinguish  one  plank  from  another 
as  to  distinguish  one  log  from  another  even  by  personal  in- 
spection. We  are  driven  to  the  conclusion  that  no  positive 
rule  can  be  laid  down  as  to  the  correct  interpretation  of  the 
enactment  ia  question.  All  that  can  be  done  is  in  every 
instance  to  describe  the  articles  intended  to  be  conveyed 
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with  the  greatest  possible  oertaintj;  and  this  cannot  better 
be  done  than  by  a  use  of  locality ,  nature,  value,  quantity 
and  quality. 

Let  us  now  bring  under  review  such  decisions  of  the 
courts  as  tend  to  aid  in  the  construction  of  the  enactment 
which  we  have  made  the  subject  of  these  remarks. 

1- — '^  AH  and  singular  his  (the  assignor's)  stock-in-trade, 
wareS;  merchandize,  goods,  chattels,  and  effects  whatsoever 
belonpng  to  him,  and  now  being  in  and  about  his  ware- 
hou$e  on  Yonge  Street  and  Wellington  Street  in  the  City  of 
Toronto,  and  all  his  household  furniture,  goods,  chattels 
and  effects  whatsoever,  (the  personal  apparel  of  himself  and 
fiunily  excepted),  now  being  in  and  about  his  dwelling 
house  and  premises  on  Wellington  Street  aforesaid,  and 
all  bonds,  bills,  and  securities  for  money,  leases  for  years. 
Provincial  Insurance  stock.  Northern  Bidlroad  stock,  mort- 
gpiges,  trust  and  other  property,  personal  estate  and  effects 
whatsoever  and  wheresoever  belonging,  due  or  owing  to  him 
the  said  party  of  the  first  part."  (^Harris  et  al  v.  The 
Commercial  Bank,  16  U.  C.  Q.  B.,  437).  Ab  to  this  des- 
cription, it  was  held,  that  the  stock-in-trade  and  household 
furniture  showing  locality  was  sufficient,  but  that  nothing 
passed  under  the  words  <'  and  all  other  property,  personal 
estate  and  effects  whatsoever  and  wheresoever.''  In  deli- 
vering judgment,  the  Chief  Justice  of  Upper  Canada  said : 

"  DkHM  it»  in  the  first  place,  contain  a  suffioicntly  particular 
description  of  the  goods,  ap  reauiicd  by  the  foartb  clause  of 
the  act  T  I  cannot  say  that,  if  any  one  were  at  any  time  to 
see  in  another  place  any  of  the  goods  which  at  the  date  of  this 
assigniDent  were  '  in  and  about  MoDoneirs  warehoase,  in 
Yonge  street  and  Wellington  street,'  he  would  be  able  readily 
and  easily  to  distinguish  them  from  other  goods,  or  from  the 
^oods  of  other  parties,  so  as  to  know,  by  means  of  the  descrip^ 
tion  given  in  this  deed,  that  the  particnlar  goods  in  question 
had  been  transferred  by  this  assignment  %nt  at  the  same 
time,  I  confess  I  do  not  find  it  easy  to  understand  how  a  stock 
of  goods  in  a  shop,  or  furniture  in  a  dwelling  house,  are  to  be 
otherwise  described  than  as  they  h^re  been  m  this  case,  unless 
by  takine  a  minute  list  of  every  article  ;  and  even  that  would 
uot  enable  us  to  distinguish  such  articles  from  others  of  the 
same  kind*  unless  there  happened  to  be  something  peculiar 
about  the  thing  by  which  it  could  be  identified,  as  you  might 
enable  people  to  identify  living  animals,  by  age,  and  sise,  and 
peculiar  marks. 

^  "  I  think  we  must  hold  that  the  goods  in  and  about  the  par- 
ticular warehouse,  and  the  furniture,  Ac,  in  and  about  the 
dwelling  house  on  Wellington  street,  are  sufficientiy  described, 
00  as  to  admit  them  to  pass. 

"  I  do  not  take  the  fourth  daqse  to  require  a  particnlar  des- 
cription of  bonds,  bills  and  accounts,  or  of  railway  stocks,  and 
things  of  that  kind ;  but  as  to  that  clause  in  the  deed  which 
professes  to  assign  '  all  other  personal  estate  and  effects  what- 
soever and  wheresoever '  belonging  to  the  grantor,  I  do  not 
Consider  that  any  goods  and  chattels  can  pass  nndertbafe  form 
of  words,  for  otherwise  we  should  be  giring  no  force  or  mean- 
ing whatever  to  the  fourth  clause  of  the  acf 

2. — ^^  All  and  singular  the  stock-in4ra4e,  wares,  mer- 
chandize, household  goods,  furniture,  (not  saying  where), 
implements,  chattels,  goods,  debtSi  sum  and  sums  of  money,  | 


books  of  account,  notes,  and  other  things  due  and  owing  to 
him  Wilson,  and  all  his  personal  estate  whatsoever  and 
wheresoever,  and  all  his  estate  and  interest  therein.^' 
(^HotoeU  V.  McFarlane,  16  U.  C,  Q.  B.,  469).  As  to  this 
description  the  Court,  though  unnecessary  to  determine  the 
point,  expressed  a  strong  opinion  against  its  sufficiency. 
Nothing  could  be  more  general.  It  will  be  observed  that 
it  wants  even  the  redeeming  element  of  locality,  i 

8. — "  All  and  singular  the  stock-in-trade  of  the  said  R. 
D.  Wilson,  situate  on  Ontario  Street,  in  said  town  of  Strata 
ford,  and  also  all  his  other  goods,  chattels,  furniture,  house^ 
hold  effects,  horses  and  cattle,  and  also  all  bonds,  bills,  notes, 
debts,  choees  in  action,  terms  of  years  leases,  securities  for 
money."  (  WiUon  v.  Kerr  et  al,  17  U.  0 .,  Q.  B.  168.)  It 
was  held  as  to  this  description  that  the  goods  and  chattels 
were  not  sufficiently  described  by  stating  them  to  be  situated 
on  Ontario  Street,  without  saying  that  ihey  were  in  the 
shop  or  on  the  premises  of  the  assignor  situate  on  that  street, 
and  as  to  anything  other  than  the  stock-in-trade  it  was  held 
that  there  was  really  no  description  at  aU,  In  the  first 
place,  then,  the  description  as  to  the  stock-in-trade  was  held 
to  be  insuffident  because  of  the  want  of  locality  (house, 
shop,  &c.),  and  as  to  the  remainder  of  the  articles  intended 
to  be  conveyed,  because  there  was  really  neither  quantity, 
quality  or  value.  We  cannot  do  better  ihan  quote  some  of 
the  instructive  remarks  of  Mr.  Justice  Bums  in  delivering 
judgment : 

«  According  to  the  wording  of  the  deed  the  case  presents  two 
questions ;  first,  with  respect  to  the  stock  in  trade,  and  next, 
with  respect  to  all  other  goods,  chattels,  Jwmiktre,  household 
effects,  horses,  catiU,  and  also  all  bonds,  Ac.  The  latter  cannot 
be  held  a  compliance  with  the  provision  that  thev  are  so  to  be 
described,  that  the  same  may  be  thereby  readily  and  easily 
known  and  distinguished,  vr  here  all  or  any  of  these  things 
then  were,  or  were  to  be  found,  the  deed  is  silent.  Of  course 
it  could  not  be  expected  that  every  chair  or.  table  must  be  so 
described  that  by  reading  the  description  in  the  deed  a  person 
could  go  and  identify  them,  but  surely  the  legislature  meant 
something  when  the  enactment  was  made.  If  it  would  be  in- 
convenient to  describe  each  article  or  each  set  of  articles,  either 
as  to  numbers  or  quantities,  marks,  or  otherwise,  that  they 
mi^ht  be  known,  yet  a  description  bjr  locality  mi^ht  be  given 
which  would  enable  a  person  to  go  with  the  deed  in  his  hands 
and  point  out  the  goods  transferred.  No  one,  however,  on 
reading  this  deed,  could  possibly  say  that  any  of  these  other 
things  mentioned,  could  either  be  readily  or  easily  known  or 
distinguished.  Quoad  these  things  the  plaintiFs  case  must,  I 
think,  fail. 

"  Then  with  regard  to  the  stock  in  trade.  This  is  a  term  very 
well  known  in  bankruptcy  matters,  and  I  should  find  no  fault 
with  that  expression  if  we  had  further  information  to  tell  na 
what  it  was  that  was  assigned.    There  is  an  attempt  in  thia  to 

five  ipfori^ation  as  to  locality,  but  it  is  very  vague.  The 
eed  simply  says,  the  stock  in  trade  situate  on  Ontario  street, 
in  the  town  of  Stratford.  What  part  of  the  street  we  are  to 
look  fi>r  it  the  4^ed  does  not  tell  us.  Further,  we  are  not 
informed  what  description  of  stock  in  trade  it  is ;  there  is  noth- 
ing on  the  face  of  the  deed  to  give  us  the  slightest  idea  whether 
it  was  the  stock  in  trade  of  a  ary  goods  dealer,  a  grocer,  a  die* 
tiller,  a  brewer,  or  of  any  kind  of  business  which  the  assign- 
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on  carried  on.  The  deed  is  eingalarlj  silent  with  respect  to 
any  information  from  which  a  person  reading  it  might  even 
draw  an  inference,  except  that  tne  assignor  is  himself  descri- 
bed to  be  a  merchant.  Withoat  that  term  used  in  describing 
him  we  should  not  know  what  he  was ;  but  will  that  do  from 
which  to  draw  an  inference  that  the  stQck  in  trade  assigned 
was  that  of  a  merchant  ?  It  does  not  appear  to  me  that  that 
would  be  a  compliance  with  the  act  of  Parliament  The  term 
merchant  with  reference  to  the  business  carried  on,  is  as  conver- 
tible as  that  of  stock  in  trade.  The  proper  definition  of  the  term 
is  applicable  to  one  who  traffics  or  carries  on  trade  with  foreign 
countries,  as  an  exporter  or  importer.  The  popular  usage  of 
the  expression  is  to  apply  it  to  any  trader,  or  one  who  deals  in 
the  purchase  of  goods.  There  are  wheat  merchants,  timber 
merchants,  lumber  merchants,  aiid  a  thousand  others,  as  well 
as  a  dealer  in  cottons*  calicoes  aad  what  not.  I  do  not  see 
that  we  are  helped  at  all  in  finding  out  what  the  stock  in  trade 
was  by  being  told  that  the  assignor  was  a  merchant.  To  be 
sure  we  discover  it  by  reference  to  the  evidence ;  but  the  ques- 
tion is,  whether  this  information  should  not  exist  on  the  face 
of  the  deed.  The  statute  says  it  shall  contain  such  eflicient 
and  full  description  thereof,  &c.  It  does  not  appear  to  me  this 
deed  does  contain  such  efficient  description  as  that  any  one  can 
possibly  say  what  the  stock  in  trade  was  that  was  transferred. 
If  we  had  been  told  in  what  house  it  was,  or  on  what  premises 
the  same  might  be  found,  that  perhaps  might  have  helped,  but 
here  we  are  told  the  stock  in  trade  will  be  found  on  the  street. 
in  Stratford.  To  take  this  literally  the  public  would  have 
the  opportunity  of  helping  itael^  or  the  corporadon  might 
complain  of  a  nuisance.  X  think  we  should  scarcely  look  for 
the  go'jds  upon  the  street,  but  the  parties  might  have  told  us 
better  where  to  find  them.'' 

The  case  was  sabeequently  carried  into  appeal,  and  the 
deciflioii  of  Ae  coart  below  as  to  the  insuffioieaoy  of  the 
description  was  confirmed.  Draper,  C.  J.,  in  deliyering 
the  judgment  of  the  Coart  of  £rror  and  Appeal^  is  reported 
as  follows : 

"  As  to  alt  other  property,  except  the  real  estate,  the  only 
deecription  is,  '  all  his  other  goods,  chattels,  furniture,  house- 
hold eiecte,'  horses  and  cattle,  and  also  bonds,  bills,  notes, 
choses  in  action,  terms  of  years  leases,  securities  for  money.' 

"  What  the  statute  requires  is,  '  suck  efficient  and fuU  descrip- 
Uo9f  of  the '  goods  and  chattels'  sold  or  mortgaged,  that  the  same 
*  may  be  thereby  readily  and  easily  known  and  distin^ished.' 
The  first  part  of  the  sentence  above  quoted,  commencing  '  all 
his  other  goods,'  Ac,  contains  no  other  description  of  the 
matters  intended  to  be  conveyed,  except  that  they  were  '  Ais,' 
the  assignor's.  The  residue  of  the  sentence  is  not,  except  by 
inference,  even  as  precise  as  the  first  part ;  it  purports  to  con- 
vey 'all  bonds,'  ac.,  not  even  saying  in  Words  whose  the 
bonds  were. 

*'  If  the  words  of  the  act  have  any  meaning,  this  can  never 
be  held  to  be  an  efficient  or  full  description  of  goods  or  chattels. 
No  looality  is  given,  no  description,  except  the  nomen  general- 
Mmum,  which  will  include  any  and  every  description  of  goods, 
hardware  or  groceries,  dry  goods  or  liquors.  The  words  '  fur- 
niture and  household  effects,'  if  more  definite,  cannot  help  in 
this  case,  because  the  question  as  to  them  is  disposed  of  on  a 
ground  which  admite  they  mav  have  been  sufficieoUy  described, 
and  as  to  horses  and  cattle  tnere  is  the  general  description, 
but  nothing  particular,  no  marks,  colour,  or  other  individual 
characteristic.  What  description  more  general  could  have  been 
used  7  or  how  can  this  be  deemed  efficient  or  full  7 

"As  to  the  bonds,  &c.,  there  is  nothing  by  which  one  bond 
cau  be  distinguished  from  another,  neither  name  of  obligor, 
date,  sum,  or  other  thing  secured  by  a  condition,  if  there  were 
a  condition.  As  to  bills  and  notes,  the  character  in  which  the 
assignor  holds  them,  whether  as  drawer  or  payee  or  endorsee, 


the  sums,  whether  due  or  not ;  in  short,  not  a  particular  which 
would  distinguish  is  given,  and  such  is  the  case  with  regard  to 
each  of  the  other  kinds  oi  property  mentioned." 

4. — ''  All  the  goods,  chattels,  famiture,  and  household 
stuff  therein  particularly  mentioned  and  expressed,  that  is 
to  say,  seyen  horses,  three  lumber  waggons,  One  carriage, 
one  pleasure  sleigh,  all  the  household  furniture  in  posses- 
sion of  the  said  party  of  the  first  part,  aaid  being  in  hh 
dwelling  house.  All  the  lumber  and  logs  in  and  about  the 
saw  mill  and  premises  of  the  said  grantor;  and  all  the 
blacksmith's  tools  now  in  the  possession  of  the  said  party  of 
the  first  part ;  six  cows,  and  four  stoyes  :'*  {Rose  y.  Scott, 
17  U.  C,  Q.  B.  385.)  In  this  ease  the  court,  in  eon^ 
formity  with  Harris  et  al  y.  The  Commercial  Bank,  held 
diat  the  household  Aimiture,  lumber  and  logs  were  sitffi- 
ciently  described,  but  that  the  horses,  lumber  waggons, 
oarriage,  pleasure  sleigh,  blacksmith's  tools,  cows,  and 
stoyes  were  not  sufficiently  described^  The  ccmrt  said : 
^<  If  Mr.  Fraser  owned  more  of  any  such  articles  of  p^ 
perty  than  the  number  set  down  in  the  deed,  it  would  bo 
impossible  to  tell  which  of  the  olasB  were  intended  to  bs 
assigned.''  As  to  the  bladcsmith's  tools,  the  Chief  Jnstiee 
said: 

"  We  have  hentated  in  respect  to  the  blacksmith's  tools,  be*^ 
cause  the  mortgagor  does  say  of  them  '  all  the  blaoksmith's 
tools  now  in  possession  of  the  said  party  of  Uie  first  part  y'  but 
on  consideration  that  is  nqt  more  particular  than  saying  '  all 
his  blacksmith's  tools,'  not  describing  them  as  those  which 
he  commonly  used,  or  which  he  had  in  any  particular  place ; 
and  if  that  description  be  good,  then  an  assignment  or  all  a 
man's  flour  or  pork,  or  catUe,  would  be  equally  good,  and 
would  include  all  that  the  assignor  had  of  the  article,  foe  he 
must  be  regarded  as  being  in  possession  of  all  the  tools  that 
he  owned  of  which  no  one  was  holding  possession  against  him. 
This  would  seem  to  be  treating  the  act  as  meanini^  nothin^^ 
for  there  is  really  nothing  specific  in  such  a  description." 

5.  '<  All  and  singular  the  stock  in  trade,  wares,  merohan- 
dize,  fixtures,  goods,  chattels,  and  effecte  of  him,  the  said 
Boberte,  situate  or  being  on  or  upon  the  shop,  store  and 
premises  connected  therewith,  now  in  the  occupation  of  the 
said  Roberto,  situated  in  the  village  of  OakviUe;  and  all 
other  the  goods,  chattels,  and  personal  property  whatsoever 
of  him,  the  said  Boberte,  wheresoever  situated;  and  all  the 
books,  money,  bilb,  bonds,  mortgages,  and  choses  in  action 
whatsoever,  either  at  law  or  in  equity,  of  him,  the  said 
Roberto  :"  {Rutchinson  y.  JHoberU,  7  U.  C,  C.  P.  470.) 
The  sufficiency  of  this  description  was  doubted,  though  the 
decision  of  the  case  turned  on  another  point.  So  far,  how- 
eyer  as  the  Chief  Justice  spoke  of  the  description,  we  shall 
quote  his  language : 

'*  If  the  claimant's  right  depended  altogether  spon  the  assign- 
ment as  an  effectual  instrument  under  the  statute,  I  should 
require  further  time  for  consideration  before  I  could  hold  that 
a  full  and  effectual  description  of  the  goods  intended  to  be  con- 
veyed is  given  by  such  words  as  '  all  my  stock-in-trade,  goods, 
wares»  and  merchandise  in  my  store  situate  at,'  &c.    I  cannot 
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at  present  see  that  an  instrament  so  drawn  woald  contain  a 
fmi  and  effideni  desoription  of  such  goods.  It  appears  to  me 
the  statate  mast  mean  that  bj  reading  the  instrument  itself, 
or  at  most  aided  by  a  schednle  attach^  to  it,  such  a  descrip- 
tion should  be  obtained  as  to  convey  to  the  reader,  at  least  a 
knowledge  of  the  general  character  of  what  was  meant  to  pass, 
whether  it  was  floor  or  whiskey,  ploughs  or  penknives,  an 
assortment'Of  millinery  or  a  quantity  of  cables  and  anchors. 
"  Under  such  an  assignment  it  would  be  indispensable  to 
make  an  inventory,  to  take  the  stock  in  order  to  know  the 
nature,  quantity,  auaJiW,  and  value  of  the  goods  assigned ; 
and  I  confess  I  feel  it  difficult  to  hold  that  in  the  absence  of 
these  four  elements  how  a  description  can  be  called  full  and 
sufficient  All  that  can  be  said  is,  that  the  case  falls  within  the 
maxim,  id  cerium  est  quod  cerium  reddi  potest;  but  that  was 
the  law  before  the  statute ;  and  we  must  suppose  that^  the 
legislature  intended  to  require  a  greater  degree  of  certainty 
than  might  have  sufficed  before.'' 

6.  "  All  and  nngalar  the  goods,  chattels,  furniture,  and 
hoiuehold  stuff  now  in  Swords'  Hotel,  Toronto,  or  particu- 
larly mentioned  and  expressed  in  a  certain  sohedole,  marked 
A,  heieander  written  or  hereunto  annexed ;  and  also  all 
debts,  dues,  notes,  and  demands  due  to  the  said  Swords,  and 
all  books  rekting  thereto:''  (^Kingston  v.  Chapman^  9 
U.  C,  C.  P.  13.)  The  sheriff  seized,  on  an  execution 
agunst  Swords,  subsequent  to  the  date  of  assignment,  cer- 
tain goods  and  chattels  which  were  in  Swords'  Hotel  at  the 
time  of  ihe  assignment^  but  not  mentioned  in  the  schedule 
annexed  to  the  assignment ;  and  the  court  held  that  the 
sheriff  was  justified  in  so  doing. 

These  are  all  the  decisions,  pertinent  to  our  enquiry, 
that  we  have  been  able  to  collect.  They  all  have,  more  or 
less,  relation  to  the  first  decided  case  of  Harru  et  al  y. 
The  Commercial  Bank,  In  that  case  a  general  desoription 
of  the  stock  in  trade  and  household  furniture,  with  exact 
locality,  was  held  to  be  sufficient  The  Court  of  Queen's 
Bench,  in  subsequent  cases,  has  upheld  that  decision,  but 
refused,  as  in  Rose  v.  Scott,  to  extend  ita  operation.  The 
Court  of  Common  Pleas,  without  expressly  doubting  the 
authority  of  Harris  et  al  y.  The  Commercial  Bank,  shows, 
so  far  as  we  understand  the  cases  of  Hutchison  y.  Roberts, 
Kingeton  v.  Chapman,  a  reluctance  in  adopting  it.  So 
long,  however,  as  the  decision  of  Harris  et  al  v.  The  Com. 
merdal  Bank  remains  unreversed,  we  presume  it  must  be 
looked  upon  as  the  law. 

The  meaning  of  the  Legislature  to  be  gatiiered  from  the 

reading  of  one  whole  act  is,  that  in  all  oases,  whether  of 

mortgages  or  sales,  there  shall  be  either  an  actual,  imme- 

diate  or  continued  change  of  possession,  or  that  the  assign. 

ment  shall  be  made  in  conformity  with  the  act.     The 

object,  where  the  assignment  purporta  to  be  in  conformity 

with  the  aot,  is  to  enable  third  parties  to  ascertain  what  is 

intended  to  be  assigned.     If  there  has  been  an  actual 

delivery,  followed  by  an  actual  and  continued  change  of 

possession,  t*  *  -"•••rwmftnt  need  not  comply  with  the  pro- 


visions of  the  act.  If  good  at  common  law,  the  title  will 
pass,  whether  the  statute  has  been  complied  with  or  not. 
(See  Hutchison  v.  Roberts,  7  U.  C,  C.  P.  470.) 


CODIFICATION  AND  CONSOUDATION. 

We  republish,  from  the  Solicitor's  Journal,  an  article 
headed  ^'  Codification  of  Law  in  America.''  The  writer  of 
it  contrasts  the  success  of  legislators  in  America  in  the 
work  of  consolidation  and  codification,  as  compared  with 
the  littie  done  in  that  direction  by  the  legislators  of 
England.  He  does  not  omit  to  point  out  what  Canada  has 
done  in  consolidating  its  public  general  statutes,  applicable 
to  the  whole  Province,  and  to  the  upper  section  ^  it. 

So  far  as  the  writer  of  this  article  argues  in  favor  of  con^ 
solidation,  we  coincide  with  him ;  but  when  he  advocates 
codification  of  the  law  of  England,  we  must  be  allowed  to 
say  that  in  our  humble  opinion  he  advocates  an  impossi- 
bility. The  law  of  England  consista  of  two  parts — the  lex 
seripta  and  lex  nonscripta.  Codification  of  the  lex  scripta  or 
statute  law  is  possible,  but  codification  of  tiie  lex  nonscripta 
or  common  law  is,  we  think,  for  all  practical  purposes, 
impossible,  and  that  the  attempt  would  be  imprudent. 

The  principles  of  the  common  law  are  not  to  be  collected 
and  engraved  on  the  statute  book  by  any  body  of  men. 
The  elasticity  of  the  common  law  is  ita  great  feature;  and 
if  ever  deprived  of  that,  to  be  confined  in  the  four  sides  of 
a  page  of  the  statute  book,  the  result  will  be  not  only  un- 
satisfiictory,  but  most  pernicious.  Before  the  Legislature  of 
England  attempt  a  codification  of  the  common  law — ^that  is, 
to  make  the  lex  nonecripta  lex  scripta — let  them  give  to 
England,  if  possible  or  deemed  advisable,  a  written  consti- 
tution. The  latter  would  be  infinitely  more  feasible  than 
the  former,  and  the  one  without  the  other  would  be  a  hop^ 
less  incongruity. 

The  Legislature  of  Canada  are  endeavoring  to  codify  the 
laws  of  Lower  Canada,  which,  as  to  civil  righta,  are  the 
French  laws  before  the  Bevolution,  and  as  to  criminal 
righta  the  law  of  England.  The  experiment  is  most  costly, 
but  may  be  in  the  end  successful ;  because  the  substratum 
does  not  consist  of  the  common  law  of  England,  but  of  the 
elementa  of  the  Code  Napoleon,  and  the  code  of  Louisiana 
ita  duplicate.  There  is  something  in  the  common  law  of 
England  that  eludes  the  grasp  of  a  mere  law-moulder,  and 
there  is  something  in  the  people  that  causes  ihem  to  adhere 
OS  strongly  to  their  old  common  law,  with  all  ita  uncertainty, 
ae  to  their  constitution,  which,  though  unwritten,  is  the 
admiration  of  the  world. 

We  shall  wateh  the  experiment  as  regards  Lower  Canada 
with  much  interest.  In  that  section  of  the  Province  we 
sincerely  hope  that  it  will  be  successful.  The  profession 
there,  with  the  strange  mixture  of  French  and  English 
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laws,  1  od  themselves  in  an  endless  state  of  perplexity. 
When  the  profession  complain  of  such  a  matter,  the  cause 
of  cou  plaint  must  be  so  general,  and  so  deep-rooted,  as  to 
affect  uvery  man,  woman  and  child  living  under  the  laws. 
One  result  of  a  codification  of  the  laws  of  Lower  Canada, 
though  imperfect,  will  be  the  assimilation  of  th  e  laws  of 
Upper  and  Lower  Canada,  and  so  far  as  Canada  is  con- 
cerned, a  great  national  boon.  At  present,  the  laws  of 
Lower  Canada  as  to  civil  rights,  differ  as  widely  from  those 
of  Upper  Canada,  as  the  laws  of  Louisiana  from  those  of 
New  York,  or,  in  fact,  as  the  laws  of  France  differ  from 
those  of  England. 

We  happen  to  know  that  the  codification  of  the  laws 
of  New  York,  so  far  as  it  has  proceeded,  is  met  with  the 
censure  of  some  very  eminent  public  and  legal  men  in  that 
State.  They  find  only  uncertainty  where  certainty  was 
fondly  expected.  They  miss  all  old  land  marks  of  every 
kind,  and  are  lefb  to  grope  about  in  darkness  and  in  doubt. 
More  than  one  practitioner  in  that  State  has  expressed 
to  us  his  hearty  disapprobation  of  what  has  been  done, 
and  his  well-founded  fears  concerning  what  is  to  be  done. 
In  Massachusetts,  we  believe  that  the  codification  of 
the  Common  Law,  as  a  whole,  will  never  be  attempted. 
That  State  has  the  report  of  her  own  gifted  Story  against 
the  practicability  of  such  a  measure.  (See  Story's  Miscel- 
laneous Writings,  698.) 


JUDICIAL  STATISTICS. 

We  devote  in  this  number  more  than  ordinary  space  to 
some  well-timed  observations,  from  the  Law  Times,  on 
Judicial  Statistics.  We  are  not  yet  in  Upper  Canada 
sufficiently  alive  to  the  importance  of  judicial  statistics  as 
aids  to  sound  legislation.  In  Lower  Canada  there  is 
a  statute  intitled  ''  An  Act  to  provide  for  Annual  Statisti- 
cal Returns  of  Judicial  matters"  (23  Yic,  cap.  58).  It 
appears  to  be  an  elaborate  and  comprehensive  measure,  and 
if  properly  carried  into  effect,  will  be  productive  of  much 
good.  We  do  hope  that  the  Attorney  General  for  Upper 
Canada  will  see  fit  to  add  a  measure  as  to  judicial  statistics 
to  the  many  useful  law  reforms,  of  which  he  is  the  author, 
in  Upper  Canada.  The  machinery  need  not  be  very  com- 
plicated. Let  each  clerk  or  other  officer  concerned  in  the 
issue  of  judicial  process,  or  other  legal  procedure,  make 
periodical  returns,  in  a  given  form,  to  some  one  public 
officer,  whose  duty  it  shall  be  to  digest  the  mass  and  make 
it  public,  or  ready  for  publication,  at  stated  intervals. 
This  is  the  machinery  of  the  Lower  Canada  Act.  The 
forms  given  appear  to  be  numerous  and  practical  Mr. 
Cartier,  the  Attorney  Qeneral  for  Lower  Canada,  deserves 

great  credit  for  this  bold  and  comprehensive  enactment. 
2 


WARNINGS. 
Our  contemporary  the  Legal  Intelligencer ,  of  Philadel- 
phia, in  a  late  number,  addressed  some  strong  common 
sense  remarks  to  its  professional  readers,  which  we  copy 
under  the  above  heading. 

The  advice  is  directed  against  the  sin  of  members  of  our 
profession  applying  to  their  own  use  money  of  their  clients. 
Though  we  are  proud  to  say  that  in  Upper  Canada  this 
evil  is  much  less  frequent  than  in  other  countries,  still  we 
must  admit  that  it  is  the  rock  upon  which  many  a  fair 
reputation  is  split  and  destroyed. 

The  enormity  of  the  evil  in  England  has  given  rise  to 
grave  inquiries  as  to  its  cause,  with  a  view,  if  possible,  to 
its  entire  extirpation. 

The  temptation  to  evil  to  which  members  of  the  legal  pro- 
fession are  subjected  is  much  greater  than  in  any  other 
profession  or  calling  among  men.  But  the  greater  the 
temptation  the  greater  the  necessity  of  refusing  to  yield  to 
its  slightest  approach.  To  parley  with  conscience  on  the 
eve  of  such  a  temptation  is  to  yield  the  citadel  of  conscience 
an  easy  prey  to  the  enemy. 

The  great  secret  of  avoiding  scandal  and  ruin  in  such 
matters  is  to  pay  over  promptly,  and,  in  the  case  of  trust 
moneys,  to  keep  them  as  distinct  as  possible  from  one's 
own.  In  Upper  Canada,  members  of  the  profession  are 
little  troubled  with  trust  moneys,  but  every  member  of  the 
profession  is  more  or  less  concerned  in  the  collection  of 
money  for  clients.  To  all  such  we  say,— do  not  allow  the 
money  of  your  clients  to  stick  to  your  hands  one  moment 
longer  than  necessary.  Pay  it  Over  at  the  earliest  minute, 
and  thus  preserve  your  reputation  and  acquit  your  con- 
science. To  make  any  use  whatever  of  the  money  of  a 
client,  without  his  knowledge  and  against  his  consent,  is, 
morally  speaking,  to  steal  it.  No  member  of  the  profession 
would  like  to  be  branded  as  a  thief,  but  eveiy  man  who 
contravenes  the  strict  standard  of  morality  in  this  respect 
is  nothing  less  than  we  have  described. 


LEGAL  DESPATCH. 

The  Lord  Chancellor,  in  his  review  of  the  law  reforms 
of  the  session  of  the  Imperial  Parliament  just  closed, 
among  other  things  said  as  follows : 

"  It  used  to  be  said  that  Chancery  salts  never  came  to  an 
end.  As  a  specimen  of  the  despatch  with  which  business  is 
now  done,  let  me  mention  a  single  case,  one  in  which  the 
Westminster  Palace  Hotel  Company  was  conoemed.  That 
jointrstock  company  have  an  hotel,  part  of  which  was  let  to 
Sir  C.  Wood,  the  Secretary  of  State  for  India,  for  the  parpose 
of  conversion  into  a  Government  office  for  a  time.  That 
arrangement  was  oljected  to  by  certain  of  the  shareholders, 
and  on  the  10th  May  in  the  present  year  a  bill  was  filed  by 
which  this  Chancery  suit  was  begun.  The  cause  was  heard 
before  Yioe-Ohanoellor  Page  Wood  on  the  31st  of  the  same 
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month,  and  a  decision  given  in  favor  of  the  defendants.  There 
was  an  appeal  from  that  judgment  to  the  Lords  Jastices, 
which  was  heard  on  the  llth  Jane.  The  Lords  Justices  were 
divided,  and,  therefore,  the  decision  of  the  Yice-Chancellor 
remained  undisturbed.  There  was  then  an  appeal  to  the 
House  of  Lords,  which  came  on  to  be  heard  on  Monday,  the 
6th  August.  It  was  heard  on  that  day,  and  on  the  7th  ^or 
the  very  next  day)  it  was  finally  disposed  of.  Thus  the  entire 
litigation  was  begun  and  ended  between  the  17th  May  and 
the  7th  August  of  the  same  year.  That  state  of  facts,  I  think, 
scarcely  justifies  complaint  of  the  tardiness  of  judicial  pro- 
oeedings.  

i7JrP4^2'^  PUBLICATIONS  OF  LEGAL  PROCEEDINGS. 
In  Upper  Canada  there  ifl  nothing  more  common  than 
for  an  insuranoe  company,  when  sued  on  a  policy  of  insor- 
anoe,  to  print  and  pablish  what  they  are  pleaded  to  describe 
as  '*  a  report  of  the]  proceedings/'  and  to  spread  copies  of 
this  report  broad-cast  throughout  the  Province.  Of  course 
if  the  publication  be  bondjide,  and  be  after  the  final  deter- 
mination of  the  suit,  there  may  not  be  much  objection  to 
it ;  but  when,  as  has  happened  more  than  once,  a  second 
trial  has  become  necessary,  the  publication  between  the 
first  and  second  trial  is  open  to  much  animadversion.  No 
eompany  or  other  litigant  has  a  right,  during  the  pendency 
of  a  suit,  by  publications  or  otherwise,  to  attempt  to  preju- 
dice the  public  mind  against  the  opposing  litigant.  On  this 
branoh  of  the  law  we  refer  to  Coleman  v.  Wat  J3drtlq>ool 
Harbour  and  Railway  Company ^  in  other  columns.  The 
ease  will  he  read  with  much  interest,  as  being  a  decision 
most  important  to  the  due  administration  of  justice. 

CODIFICATION  OF  LiLW  IN  AMERICA 

(FHm  the  SoUeitart*  Journal,) 

In  a  review  of  the  New  York  politieal  oode,  which  will  be 
found  in  a  recent  number  of  this  Journal,  we  took  occasion  to 
give  some  account  of  the  progress  of  the  codification  of  the  law 
m  that  State.  ,The  principle  of  codification  is  making  great 
advances- throughout  all  the  United  States  of  America,  and  is 
likely  in  a  short  time  to  supersede  entirely  the  piecemeal 
manner  of  legislation  of  the  ola  world.  The  sulject,  therefore, 
seems  well  worthy  of  some  further  consideration. 

The  constitutional  law  of  all  the  States  has,  as  a  matter  of 
necessity,  been  laid  out  in  the  form  of  a  written  code ;  but 
many  of  them  have  also  made  great  f)roeress  towards  a  like 
systematic  arrangement  of  their  civil  Taw.  The  State  of 
Lousiana  has  administered  its  civil  and  criminal  law  under  the 
authority  of  a  code  for  the  last  thirty  years ;  and,  according  to 
the  opinion  of  the  judges,  with  a  very  beneficial  result.  The 
State  of  New  York,  the  leading  State  of  the  Union,  commenced 
operations  upon  its  statute  law,  and  a  consolidated,  revised, 
and,  to  a  certain  extent,  codified  edition  of  the  statutes  came 
hito  force  in  1830.  It  is  now  engaged  on  a  complete  codifica- 
tion of  the  whole  body  of  the  law  of  the  State,  including  both 
the  common  law  and  the  statute  law,  with  the  view  of  estab- 
lishing its  whole  law  in  the  form  of  one  statutorv  code.  The 
oodes  of  dvil  and  criminal  procedure  have  already  been  com- 
pleted, and  are  now  in  force.  The  remainder  of  the  law  is  to  be 
comprised  in  three  codes,  to  be  called  respectively  the  political 
code,  the  civil  code,  and  the  penal  code.  The  political  code 
has  been  published,  and  presented  to  the  Legislature ;  and  the 
eivil  and  penal  codes  are  promised  shortly. 


The  important  State  of  Massachusetts  has  also,  since  the 
year  1835,  ei^oyed  the  benefit  of  a  revised  code  of  statutes. 
After  the  lapse  of  twenty  years,  the  subsequent  legislation  of 
that  State  had  so  accumulated  as  to  require  incorporation  with 
the  code ;  and  a  commission  was  appointed  for  that  purpose,  the 
result  of  whose  labours  has  just  been  enacted,  under  the  title 
of  "  The  General  Statutes  of  the  Commonwealth  of  Massachu- 
sets,  I860."  Most  of  the  other  States  of  the  Union  have,  we 
believe,  attained  a  like  advanced  stage  in  the  simplification  of 
their  laws. 

A  movement  is  now  being  made  to  apply  the  same  process 
to  the  statutes  at  hirge  of  the  Federal  Union,  which  have 
hitherto  been  left  in  the  raw  and  undigested  state  in  which 
(hey  were  originally  passed.  It  is  felt  to  be  a  great  and 
unnecessary  grievance  that  the  statutes  of  the  Union  should 
fill  eleven  large  octavo  volumes,  seven  of  which  only  contain 
public  statutes,  the  rest  being  filled  with  private  acts  and 
treaties.  It  is  calculated  that  with  proper  revision  and  con- 
solidation the  public  laws  in  force  could  be  reduced  to  two 
volumes  of  a  reasonable  sise.  The  senate  of  the  United  States 
have  recently  agreed  to  a  resolution  "  for  the  appointment  of 
a  commissioner  to  revise  the  public  statutes  ;  to  simplify  their 
language ;  to  correct  their  incongruities ;  to  supply  their  defi- 
ciencies ;  to  arrange  them  in  order ;  to  reduce  them  to  one 
connected  text ;  and  to  report  them  thus  improved  to  Congress 
for  its  final  action,  to  the  end  that  the  public  statutes,  which 
all  are  presumed  to  know,  may  be  in  such  form  as  to  be  more 
within  the  apprehension  of  alll'^ 

It  may  also  be  here  noticed  that  the  Legislature  of  Canada 
has  just  completed  a  consolidated  statute  Dook  in  two  parts. 
The  one  containing  the  public  general  statutes  which  apply  to 
the  whole  province  of  Canada,  and  the  other  oontaining  those 
which  apply  exclusively  to  Upper  Canada.  This  new  statute 
book  has  oecome  law  too  recently  to  allow  of  much  experience 
of  its  operation ;  but  it  presents  a  very  simple  and  convenient 
appearance.  The  Canadian  statutes  are  not  merely  consolid- 
ated, but  also  revised  and  classified.  They  are  arranged  under 
general  titles  accordinj;  to  the  subject  matter ;  sxkd  are  accom- 
panied with  a  copious  mdex  of  the  particular  topics  referred  to. 

It  thus  appears  that  amongst  die  States  of  America^  the 
revision  and  consolidation  of  statute  law  is  an  accomplished 
fact.  Their  rerised  editions  of  statutes  have  in  all  cases  worked 
with  the  greatest  ease  and  efficiency.  The  solution  of  the  more 
difficult  problem  of  the  codification  of  the  common  law  is  stiU 
pendingp  The  civil  code  of  Louisiana,  the  law  of  which  State 
is  derived  from  French  sources,  is  for  the  most  part  a  republi- 
cation of  Roman  law  ;  but  the  law  of  New  York,  and  of  most 
of  the  States,  being  of  English  origin,  cannot  be  codified  with- 
out reducing  into  a  fixed  and  regular  form  all  the  principles 
and  maxims  of  the  common  law.  The  shortly  expected  ciril 
code  of  New  York  will  therefore  be  looked  for  with  the  ^atesl 
interest,  comprising,  as  it  must,  all  the  fundamental  principles 
and  varied  developments  of  the  common  law. 

It  may  be  regarded  as  the  crucial  experiment  of  the  capa- 
bility of  the  common  law  to  be  registered  in  the  form  of  a 
written  code.  If  successful,  it  will  doubtless  be  imitated  and 
adopted  in  all  States  of  the  Union  whose  laws  are  of  the  same 
origin.  It  is  said  that  there  is  at  present  an  inclination  in 
those  States  to  prefer  the  system  of  the  Roman  law,  the 
capacity  of  which  for  codification  has  been  so  well  established ; 
but  it  is  probable  that  no  state  which  has  lived  under,  and 
been  accustomed  to  the  free  spirit  of  the  former  law,  would 
ezohange  it  for  the  latter,  even  though  it  may  combine  the  ad- 
ditionaladvantages  of  a  code. 

The  progress  of  law  amendment  in  the  new  world  is  calcu- 
lated to  give  rise  to  mueh  serious  refiection  iu  the  English 
mind.  England  has  hitherto  maintained  a  pre-eminence  in 
all  matters  relating  to  practical  law  and  legislation.  Alone  of 
all  modern  nations,  she  has  known  how  to  render  the  higheet 
development  of  law  consistent  with  the  largest  degree  of  in- 
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di^idaal  liberty.  Her  laws  have  commended  themselyes  by 
Ibeir  intrinsio  exoellence  to  the  voluntary  acceptance  of  the 
mo8t  active,  energetic,  and  freest  race  of  men  which  the  world 
has  known.  The  Anglo-Saxon  race  has  everywhere  carried 
with  it  its  birthright  of  English  law ;  and  from  the  most  remote 
parts  of  the  earth  has  continued  to  look  to  England  for  the 
progressive  extension  of  that  law  in  the  paths  .of  equity  and 
justice.  The  effect  of  an  available  code  of  English  common 
law  would  entirely  obviate  this  dependence  on  the  law  of  the 
mother  country.  It  would  sever  the  connection  of  the  common 
law  with  its  original  source,  and  establish  it  on  an  entirely 
new  and  independent  foundation.  The  code  which  was  found 
useful  for  dne  colony  would  soon  be  adopt^  by  others.  Every 
independent  colony  would  be  ruled  by  its  separate  statute- 
book.  It  would  no  loneer  draw  its  current  of  law  from  the 
fountain  head,  but  woula,  for  the  future,  depend  on  its  own 
resources  for  the  maintenance  and  advancement  of  its  laws. 
Our  colonies,  have  lost  the  connecting  link  which  has  hitherto 
preserved  a  nnit^  in  their  institutions,  misht  be  expected  to 
diverge  rapidly  into  every  variety  of  form  characterized  by  the 
divers  peculiarities  arising  from  local  position,  climate,  man- 
ners, and  occupations.  It  is  vain,  however,  to  speculate  on  the 
important  changes  which  might  thus  be  wrought  by  the  de- 
velopment of  distinct  nationalities,  in  the  future  destinies  of 
the  world ;  we  desire  rather  to  revert  to  the  prospect  of  our 
affairs  at  home. 

Notwithstanding  thai  undoubtedly  great  influence  which  we 
have  long  exerted  through  our  laws  on  those  of  all  States  col- 
onized from  this  country,  the  present  state  of  our  law  is  not 
such  as  can  be  regarded  widi  complacency,  or,  as  is  calculated 
to  attract  imitation.  Indeed,  it  may  be  reasonably  suggested 
that  the  state  of  complication  in  which  our  laws  have  become 
latterly  involved,  forms  the  principal  motive  of  other  states  to 
rid  themselves  of  an  influence  which  is  found  to  be  more  bnr^ 
densome  than  beneficial*  The  volumes  and  statutes  in  which 
our  laws  have  to  be  sought,  aocnmulate  so  rapidly  that  the 
later  generations  of  lawyers  tkpjmax  in  dan^r  of  being  over- 
whelmed with  the  richness  of  their  inheritance,  and  have 
been  accused  of  renouncing  in  idleness  and  despair  at  once  the 
burdens  and  the  blessings  of  their  birthright  Mr.  HaHam 
has  thus  represented  the  difficulties  of  our  position : — '*  We 
accumulate  statute  upon  statute^  and  precedent  upon  preced- 
ent, till  no  industry  can  acquire,  nor  any  intellect  digest,  the 
mass  of  learning  that  grows  upon  the  panting  student ;  and 
our  jurisprudence  seems  not  unlikely  to  be  simplified  in  the 
worst  and  least  honourable  manner,  a  tacit  agreement  of  ignor- 
ance amount  its  professors."  Every-one  familiar  with  the 
administrauon  of  our  law  will  admit  the  truth  of  this  descrip- 
tion of  its  state,  though  he  will  probably  reject  the  imputation 
on  its  professors  as  a  calumny.  Infinite  labour,  learning,  and 
talent  has  been  successfully  expended  in  digesting  and  arrang- 
ing the  mass  of  materials,  and  adapting  it  for  practical  purposes. 
Our  practical  text-books  are  surprising  monuments  of  accum- 
ulated industry,  and  it  is  no  exageration  to  say,  that  without 
their  aid,  the  traditionary  mode  of  administering  the  English 
kw  in  its  present  advanced  state  would  be  impossible. 

It  is,  indeed,  full  time  that  the  Legislature  of  this  country 
was  awakened  to  a  sense  of  the  important  duty  of  promulgat- 
ing Uie  law  in  an  intelligible  and  accessible  form,  a  duty 
second  only  to  that  of  providing  laws  sound  and  efficient  in 
substance.  The  progress  made  in  the  simplification  of  the  law 
in  America  naturally  leads  us  to  consider  what  would  be  the 
prospects  of  success  of  similar  attempts  in  England. 

Atthe  outset,  there  appear  such  important  differences  between 
the  political  condition  of  England,  and  that  of  any  of  the  States 
of  the  Union,  that  the  complete  conversion  of  the  law  of  those 
States  into  the  form  of  codes,  even  if  successful,  would  form  a 
very  imperfect  measure  of  comparison  for  a  similar  undertaking 
in  this  country.  The  process  applied  to  our  constitutional  law 
seems  altogether  out  of  the  question;  it  would  amount  to  a 
complete  revolution.    The  essential  principle  on  which  the 


sanction  of  the  whole  of  that  law  depends  is  the  authority  of 
precedent.  The  terms  constitutional  and  unconstitutional  in 
the  United  States  refer  to  the  strict  letter  of  the  written  code* 
With  us  they  are  understood  to  point  to  an  accordance  with 
the  old  established  and  customary  modes  of  prooeedinf.  A 
distinction  is  thus  made  between  the  strictness  of  formal  law* 
and  the  practice  of  the  constitution.  For  instance,  it  is  said 
to  be  unconstitutional  for  the  House  of  Lords  to  refuse  to  pass 
a  Bill  repealing  a  tax ;  though  their  strict  right  to  do  so  in 
point  of  form  cannot  be  disputed.  Hence,  to  establish  our 
constitutional  law  on  a  fixed  written  basis  would  subvert  the 
constitution  itself.  The  Parliamentary  history  of  England  is 
our  text  book  of  constitutional  law ;  and  it  would  A  found 
impossible  to  embody  the  instruction  and  experience  of  ten 
centuries  in  the  few  pages  of  a  written  code. 

The  other  branches  of  our  law  are  more  amenable  to  the 
process.  It  has  long  been  recognised,  that  our  statute  book 
requires  both  a  reduction  in  bulk  and  a  simplification  in  matter. 
Here  the  "  Revised  Statutes"  produced  by  numerous  States  of 
America  prove  beyond  all  question  that  there  is  no  inherent 
obstacle  to  render  such  a  work  impossible.  Their  statutes  are 
in  all  respects  similar  in  matter  and  style  to  those  of  this  coun- 
try. The  difference  of  the  work  is  one  only  of  degree ;  the 
greater  bulk  of  our  statute  book  demanding  greater  toil,  longer 
time,  and  more  money  for  its  compression.  The  difference  in 
the  quantities  of  these  necessary  elements  required  in  the  two 
cases  might  even  be  calculated  with  some  exactness,  on  the 
supposition  that  the  machinery  employed  in  the  two  cases  was 
equally  simple  and  effective.  But  in  truth  the  costly  and 
cumbrous  commissions  for  consolidating  the  statute  law, 
which  have  been  found  so  useless  and  unmanageable  in  Eil- 
gland,  present  the  greatest  contrast  with  the  simple  instru- 
ments employed  for  that  purpose  in  America.  The  general 
plan  there  adopted  has  been  to  intrust  the  wiiole  work  to  the 
unrestricted  discretion  and  exertions  of  three  commissioners, 
selected  for  their  knowledge  of  law,  who  have  in  all  cases  been 
able  in  a  short  time  to  report  a  perfect  result  of  their  labours. 
The  machinery  which  has  operated  so  successfully  npon  the 
statute  law  in  America  is  well  worth  the  attention  and  study 
of  our  law  reformers  in  all  its  details ;  fbr  it  Beems  most  pro- 
bable that  the  whole  secret  of  the  duocess  in  that  country,  and 
the  failure  in  this,  will  be  found  to  consist  in  the  difference  in 
the  manner  of  setting  to  work. 

In  matters  of  social  and  economical  policy,  codification  seeixiji 

Seculiarly  appropriate.  In  such  matters,  our  modern  consoli* 
ated  statutes  already  supply  us  with  something  equivalent  to 
a  code ;  and  it  may  be  doubted  whether  they  could  be  made 
abbrievated  or  simplified  without  a  sacrifice  of  completeness  or 
perspicuity. 

In  one  point  there  appears  a  precise  resemblance  between 
codification  in  the  United  States  and  in  England.  In  civil 
rights  the  common  law  of  England  applies  to  both  countries, 
and  being  independent  of  the  country,  and  of  the  complicity  of 
its  institutions,  the  magnitude  of  the  task  of  codiNing  its 
principles  in  each  case  would  be  equal.  Indeed,  the  difficulty 
of  such  task  may  reasonably  be  thought  greater  in  America 
than  here.  Our  common  law  has  been  described  as  a  mixture 
of  the  laws  and  customs  of  the  Romans,  Picte,  Saxons,  Danes, 
and  Normans ;  but  an  additional  element  is  infused  by  the 
genius  and  wants  of  the  American  people.  The  codification 
of  the  common  law  as  it  appears  in  America,  has,  as  we  have 
seen,  been  attempted  in  the  State  of  New  York,  and  we  shall 
look  forward  to  the  appearance  of  the  civil  code  of  that  State 
with  the  greatest  interest,  as  a  fair  test  of  applicabilitjr  of  the 
process  of  codification  to  our  own  common  law  institutions.  ^ 

The  great  experiment  of  codification  now  in  progress  in 
America,  cannot,  indeed,  fail  to  be  an  object  of  attention  to 
every  one  who  feels  any  concern  in  the  progress  of  law  and 
civilisation.  The  philosophical  lawyer  will  observe  with  in* 
terest  the  effort  of  a  free  people  to  apply  to  their  living  laws 
the  same  process  which  a  former  age  of  the  world  wss  snodess^ 
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fall  J  impoaed  by  a  despotic  emperor  upon  a  body  of  settled  law 
from  whiob  the  Tital  self-oreating  spirit  had  departed ;  and 
will  naturallT  be  induced  to  speculate  on  the  important  con- 
seqaenoes  wnioh  would  result  in  the  present  state  of  the  world 
from  a  compact  and  serriceable  code  of  English  common  law. 
The  practical  law  reformer  will  observe  with  attention  the 
mode  of  carrying  out  such  a  project,  and  the  various  steps 
taken  in  the  progress  of  it ;  watching  carefully  their  effect  ire 
bearing  results,  and  above  all  will  examine  minutely  the 
details  of  the  machinery  by  which  it  is  proposed  V>  accomplish 
80  vast  a  design. 

JUDICIAL  STATISTICS. 
(F^om  the  Law  Timu,) 

Only  those  whose  daily  duty  it  is  to  deal  with  Law  Reform 
by  suggestion  and  criticism  can  rightly  appreciate  the  import- 
ance of  Judicial  Statistics.  During  the  eighteen  years  that 
we  have  been  recording  the  progress  of  the  Law  and  the 
Lawyers,  scarcely  a  week  has  passed  without  discovering  the 
need  for  some  positive  facts  by  which  to  support  the  plans  it 
has  been  our  business  to  propose  or  promote.  Hence  it  was 
that  we  so  pertinaciously  urged  the  demand  for  the  statistics 
of  the  law  and  its  administration  in  this  country.  Foreign 
Governments  had  long  ago  recognised  their  utility ;  but  here 
they  had  been  utterly  neglected,  and  it  was  impossible  to  test 
the  excellence  of  reform  accomplished  by  any  better  evidence 
than  conjecture.  In  devising  his  great  projects  of  Law  Reform, 
Lord  Brougham  early  experienced  the  same  deficiency  of  in- 
formation, and  with  him  to  discover  a  defect  was  always  to 
make  an  endeavour  to  remove  it  Successive  governments 
were  appealed  to,  but  in  vain;  sometimes  he  was  met  with 
promisee,  sometimes  with  objections.  At  length  he  took  the 
question  into  his  ovm  hands,  and  framed  an  elaborate  Bill, 
which  was  submitted  to  the^  house  of  Lords,  to  compel  the 
collection  of  a  complete  series  of  Judicial  Statistics  in  the 
forms  prescribed  by  the  schedule.  This  brought  matters  to  a 
crisis.  The  government  was  compelled  either  to  adopt  Lord 
Brougham's  Bill,  or  to  undertake  Uie  task  themselves.  They 
preferred  the  latter  alternative,  and  having  resolved  so  to  do, 
it  is  but  fair  to  say  that  they  fulfilled  their  promise.  They  sought 
for  the  best  man  for  an  office  requiring  great  intelligence,  and 
they  found  the  very  man  for  the  purpose  in  Mr.  Redgrave. 
His  work  was  confided  to  him,  we  believe,  with  no  other  in- 
structions than  to  do  it  in  the  best  manner,  and  with  all  the 
aid  that  the  Government  offices  could  give  tohim.  Mr.Redgrave 
commenced  his  labors  three  years  ago.  All  was  new  to  him. 
He  had  to  learn  what  information  was  required,  and  where  it 
was  to  be  found.  The  first  report  was  consequently  defective 
in  some  important  particulars.  The  second  introduced  many 
improvements,  from  Mr.  Redgrave's  own  experience  or  sug- 
gested by  others,  and  he  has  been  ever  desirous  to  receive  and 
ready  to  adopt  the  practical  hints  of  those  who  were  engaged 
in  the  work  of  legislation.  The  third  year  of  his  labours  has 
produced  a  thira  report,  improving  upon  its  predecessor  as 
that  was  an  improvement  on  the  first.  His  own  experience 
and  the  suggestions  of  others  have^  been  employed,  and  the 
result  is  a  Election  of  figures  relating  to  the  law  and  its  ad- 
ministration, now  almost  perfect,  from  which  already  much 
useful  and  still  more  curious  knowledge  is  to  be  extracted,  but 
the  value  of  which,  for  the  purposes  of  legislation,  will  grow 
year  by  year,  for  it  is  only  by  comparisons,  extended  over 
considerable  periods  of  time,  that  the  results  of  changes  in  the 
law  can  be  ascertained. 

As  in  the  two  former  years,  it  is  our  purpose  to  bring|the 

most  interesting  of  these  results  under  the  notice  of  our  readers, 

and  we  prefer  to  do  so  in  the  form  of  a  series  of  articles, 

rather  than  in  a  mere  reprint  of  the  report,  because  it  will  be 

i  nstruotive  to  comment  upon  the  facts  as  we  go  along,  and  in- 


dicate such  lessons  as  they  may  appear  to  teach.  The  true 
value  of  statistics  lies  not  so  much  in  the  mere  figures  as  in 
the  recognition  of  the  facts  which  those  figures  indicate. 

The  business  of  the  three  Superior  Courts  of  Common  Law 
may  be  thus  stated : 

Q.  B.         C.  P.  Ex.  Total. 

Writs  of  Summons 27,851  ...  21,446  ...  86,974  ...  86|270 

Af^earanoes  entered..    8,241  ...    6,812  ...    9,209  ...  28,762 

Entered  for  trial 1,219  ...       782  ...     1,208  ...    8,889 

Actually  tried r.....       —    ...       —    ...       —    ...    1,989 

Of  these  were^ 

Defended 858...      280...       827...       965 

TTndefended 21  ...        64  ...         82  ...       167 

Withdrawn  and  struck 

out 88i ...      278...       875...    1,087 

Judgments 10,^...   6,948  ...  14,188  ...  81,819 

Executions 7,414  ...   5,114  ...  10,850  ...  22,878 

Motions  for  new  trial..  170  ...  154  ...  207  ...  681 
Other  special  motions.  199 ...  222  .^  220  •..  641 
Causes     referred     to 

Masters 206...        84...        261...      560 

Amount  of  fees £22,519    £12,964    £28,418    £58,902 

The  Registrar  notes  that  there  was  a  decrease  in  the  amount 
of  litigation  to  the  extent  of  16*5  per  cent,  on  a  comparison  of 
writs  of  summons  issued  during  the  last  and  preceding  year. 

It  will  be  observed  that  the  same  singular  inequality  |Nre- 
yails  in  the  number  of  actions  brought  in  the  several  courts. 
Still  the  Exchequer  is  favored  hj  the  Profession,  and  still  the 
Common  Pleas  is  avoided.  It  is  a  wonderful  instance  of  the 
effect  of  prejudice  long  lingering  after  the  cause  of  it  is  re- 
moved. The  preference  for  the  exchequer  arose  lone  agOr 
when  the  costs  were  taxed  in  that  court  on  a  more  liberu  scale 
than  in  the  other  courts.  No  such  reason  exists  now,  or  has 
existed  lor  many  years,  and  yet  by  mere  force  of  habit  the  at- 
torneys continue  to  flock  thither.  So  the  Common  Pleas  still 
suffers  from  the  aversion  to  it  felt  by  the  Profession  when  its 
Bar  was  monopolised  bjr  the  Seneants,  and  consequently  the 
choice  of  counsel  restricted  and  the  costs  increased.  This 
objection  has  long  ceased ;  bnt  yet  the  prejudice  lingers,  and 
the  court  is  still  snunned  without  reason. 

Nearly  three-fourths  of  the  actions  brought  are  settled  with- 
out an  appearance  being  entered — only  one  in  nineteen  is  en- 
tered for  trial ;  only  one  in  eighty  is  actually  tried.  As  about 
one  in  three  proceeds  to  judgment,  it  may  be  presumed  that 
nearly  two  or  three  are  settled  in  the  preliminary  stages ;  but 
it  is  remarkable  that  more  than  one-half  of  the  judgments 
issue  in  executions. 

The  most  startling  fact,  however,  if  it  be  true— and  we  can- 
not but  suspect  some  mistake  in  the  returns  —is  that  motions 
for  new  trials  follow  in  one-fourth  the  cases  tried ;  the  total  of 
trials  being  1939,  and  the  motions  for  new  trial  531.  If  this 
be  correctly  stated,  how  can  any  man  dare  assert  that  juries 
and  judges,  so  fallible  in  civil  causes  that  one-fourth  of  their 
decisions  should  be  disputed,  are  infallible  in  criminal  cases, 
and  require  no  revision  ? 

The  number  of  cases  tried  on  each  of  the  circnits  was  as 

follows : 


Home 277 

Midland 120 

Norfolk 49 

Oxford 148 

Northern 182 


Western 185 

South  Wales S3 

North  Wales 85 

Lancashire,  C.  P 285 

Durham,  C.  P 80 


It  appears  from  this  that  the  business  is  more  equally  dis- 
turbed among  the  circuits  than  is  commonly  supposed.  Who 
would  have  thought  that  the  Northern  Circuit,  to  which  counsel 
throng,  actually  produces  less  civil  business  than  the  Western 
6t  the  Oxford  Circuit ;  and  that  the  Midland  is  more  profitable 
than  either  ? 
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The  resalts  of  triak  are  shown  by  the  following  figures  : 

Q.  B.      C.  P.     Ex.      N?P.       Total. 

Verdicts  for  plamtiiT. 248  ...  244  ...    281...  673  ...  1445 

Do.  smlject  to  special  ease    6  ...      5  ...        6...    13  ...      30 
Do.  by  consent  with  refer-  28  ...    11  ...        9...    71  ...    119 

Do.  for  defendant 71  ...    59  ...      68...  145  ...    343 

Jury  discharged    without 

▼erdict 7  ...    12  ...      6  ...      8  ...      28 

Juror  withdrawn 10.-      4...    11...    48...      68 

Nonsuit 10...      8...    28...    84...      80 

Stet     processus,      record 

withdrawn,  &o —  ...     1  ...    —  ...  128  ...  129 

Thus  it  will  be  seen  that  the  plaintiff  obiains  the  verdict  in 
ne&rlj  four  cases  out  of  five.  Ijiis  is  as  might  have  been  an- 
ticipated: for  the  plaintiff  being  the  moving  party  in  litigation, 
the  presumption  is  that  he  would  not  resort  to  it  without  at 
least  having  the  apparent  right  on  his  side ;  whereas  defend- 
ants resist  from  pride,  obstinaoy,  unwillingness  to  recognise 
nnpleasant  and  inconvenient  truths,  and  other  weakness  of 
human  nature.    But  it  would  be  as  well  for  all  who  contem- 

Slate  defending  an  action  to  know  that  the  chances  are  just 
ve  to  one  against  them. 

The  Registrar  remarks  the  singnlar  preferences  for  particu- 
lar courts,  and  still  more  singular  cause  of  them ;  but  he  ob- 
serves also  that,  although  there  is  so  great  a  difference  in  the 
number  of  writs,  the  proportions  largely  decline  in  the  more 
onerous  business,  ana  are  again  almost  equalised ;  thus,  al- 
though the  writs  of  summons  are  in  the  Q.  B.  32*3,  in  the  C. 
P.  24'8,  and  in  the  Ex.  42  9,  per  cent.,  in  the  causes  tried  the 
proportions  are  Q.  B.  35'5,  C.  P.  30-4,  Ex.  36*1  per  cent. 

There  are  no  means  for  obtaining  the  sums  for  which  suits 
were  commenced  in  the  Superior  Courts ;  but  the  following 
were  the  amounts  for  which  verdicts  were  obtained : 


Above  £5000 

£5000  and  above  8000 

8000  "   "   2000 

2000  "   "   1000 

1000  *•      «    50C 

11 
6 
6 
22 
52 
56 

£800  and  above 

200  "   " 

100  "   " 

50  "   " 

20  and  under..! 

£200  68 

200  149 

50  282 

20  878 

, 841 

500  •*   "    800 

Total  amount  recovered £824,888 

Without  referenee 116,448 

With  reference 54,680 

The  executions  by  writ  of  fi.  fa,  were  14,052 ;  by  ea.  so., 

8,142 ;  by  writ  of  possession,  583 ;  by  elegii,  4SL ;  by  exegifaeias, 

53  ;  by  aqnaa  uUagaiumf  6. 

The  New  IHals  appear  thus : 

Refused 80  . 

Rules  Nisi  granted 75  . 

Rules  absolute 80  . 

Rales  discharged 26  . 

Court  divided 1  . 

Thus  only  2  per  cent  of  all  the  actions  brought  are  tried  by 
a  jury,  and  it  may  be  assumed  that  these  represent  very  nearly 
tiie  number  in  which  there  was  any  question  really  in  dispute 
between  the  parties. 

The  remainder  are  merely  proceedings  for  enforcing  undis- 
puted claims  and  rights. 

We  shall  return  to  these  valuable  papers  frequently  during 
the  vacation. 


85  ... 

88  ... 

108 

54  ... 

96  ... 
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61  ... 

104 
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JDDICIAL  STATISTICS. 


The  large  number  of  suits  commenced  in  the  Saperior 
Courts  of  Common  Law,  and  what  became  of  them  up  to  trial 
and  execution,  was  shown  in  the  last  paper  on  the  subject. 
Of  all  this  multitude  only  a  few  were  remanets  at  the  end  of 
each  term,  and  of  these  few  at  least  one-third  were  made  such 
by  consent  or  other  reasons  than  want  of  time  to  try.  It  is 
not  necessary  to  copy  the  figures  as  given  for  each  quarter ; 
it  will  suffice  to  state  that  on  December  31  the  only  remanets 
were  as  follows : 


Queen's  Bench — 

By  consent r....      20 

By  injunction  or  decree 8 

For  want  of  time  to  try 48 

Common  Pleas — 

By  consent 11 

By  iigunction  or  decree  ■ 5 

For  want  of  time  to  try 

Exchequer — 

By  consent 9 

By  injunction  or  decree 

For  want  of  time  to  try 2 

We  pass  now  to  the  business  of  the  Court  of  Error.    There 
were 
Proceedings  of  the  Court  of  Error- 
Notices  and  writs  of  error 84 

Set  down  for  argument 82 

Writs  affirmed 11 

Writs  reversed 2 

Remanets 6 

Appeals  from  the  Court  in  banoo — 

Notices  of  appeal 44 

Set  down  for  argument 20 

Affirmed • ..•    14 

Reversed • 4 

Remanets    5 

It  will  be  seen  from  this  that  in  half  the  cases  in  which  par- 
ties under  the  first  flush  of  disappointment  at  defeat  give  no- 
tice of  appeal,  their  courage  oozes  away,  or  more  prudent 
counsels  prevail  before  the  time  comes  for  settini^  them  down 
for  argument  And  even  after  this  process  of  elimination  only 
one  j  udgment  in  four  is  reversed  on  the  hearing.  The  aolioitor 
may  therefore  calculate  the  chances  of  appeid  as  four  toono 
against  him,  and  he  ought  bo  to  inform  his  client. 

The  amounts  paid  to  the  Suitors'  Fund  by  the  several  ooortB 
are  thus  stated : — 
Paid  in  during  the  year  by —  £     9,    tU 

Qaeen's  Bench 45,968  17    4 

Common  Pleas 24,252  17  11 

Exchequer 40,488    7    4 

Total £110,650    2    7 

Paid  out  during  the  year — 

Queen's  Bench 44,968    7  6 

Common  Pleas 22,598  18  8 

Exchequer  «...  44,724  18  8 

ToUl £112,286  18  11 

Fees  levied  by  the  masters — 

In  the  year  1859 58,902    1    0 

Disbursed  for  salaries,  &c 88,057    7  10 

Balance '. £20,844  18    2 

On  the  first  of  January  1859  the  Suitors'  Fund  amounted  to 
38,  659Z.,  and  this  steadily  increasing  as  compensation  charges 
die  out. 

In  addition  to  the  above  there  is  the  business  in  chambers, 
now  not  the  least  part  of  the  labour  of  the  judges.  ^  Here,  too, 
the  Exchequer  exhibits  the  larj^est  amount  of  business.  We 
present  the  totals,  without  specifying  the  courts  : 

Summonses 41,815 

Common  orders 84,024 

Special  orders 10,846 

Certificates,  special  cases,  special  verdicts  trials, 

&o 2,085 

Affidavits,  affirmations,  &c 28,800 

Affidarito  filed 17,686 

Approbations  for  taking  affidavits  or  special  bail        582 

Acknowledgments  by  married  women 542 

Office  copies  (number  of  folios) 10,667 

Recognisances 62 
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Writs  of  Error 1 

Bail 66 

Gommittftls 267 

Exhibits  before  judge i 4,147 

Prodacing  judge's  notes 128 

Bills  of  ezeeptions  signed  by  jndge *» 2 

Attendanoes  in  any  ooart  on  subpoona « 88 

Attendance  ae  a  oommissioner  to  take  affidavits  68 

Reports  on  prirate  Bills 4 

Attendanoee  bj  oounsel  (each  side) 8,646 

Appointment  ef  Commissioners 868 

Admissions ,, 860 

Jastification  of  bail 1 

Summons  and  order  to  try  issue  before  sheriff...  8 

We  turn  now  to  the  statistios  of  the  County  Courts.    During 
the  year  1859  there  were-r 
Plaints  entered,  714,623. 

Of  these  373, 657,  or  about  one-half,  were  determined,  988 
with  a  jury,  and  372,690  without  a  jury. 

Thas  in  one  case  only  in  372  was  a  jury  demanded,  althoagh 
it  was  at  the  option  of  either  party  to  have  obtained  this  boast- 
ed priyilege,'  had  the  actual  litigants  the  same  regard  for  it  as 
theoretical  writers  and  orators.  No  amount  of  rhetorical  flour- 
ish can  explain  away  the  ikct  that  where  an  option  is  given  to 
the  litigants,  only  one  in  370  choses  to  submit  his  cause  to  a 
jury  rattier  than  to  a  judge.  What  better  test  of  public  esti- 
mation can  there  be  than  this?  In  truth,  a  jury  is  the  very 
worst  contrivance  for  the  settlement  of  a  dispute,  although  it 
is  the  very  best  contrivance  for  the  trial  of  a  criminal  charge  ; 
and  the  instinct  of  the  suitors  in  this  particular  coincides  with 
the  judgment  of  common  sense. 

Now  comes  another  curious  fact.  Out  of  the  373,657  cases 
determined,  no  less  than  355,707  issued  in  favour  of  the  plain- 
tiffs, and  only  17,950  in  favour  of  the  defendants ;  and  of  these 
8,861  or  one-half,  were  by  way  of  non-suit. 

Thus,  in  the  County  Courts,  the  chances  are  25  to  1  against 
the  defendant. 

The  tot^l  sum  for  which  plainte  were  laid,  was  1,754,971Z. ; 
of  which  851,732Z.  was'dven  to  the  plaintiffs  by  judgment  on 
the  original  hearing ;  ttie  costs  npon  the  proceedings  being 
37,628Z.,  and  the  fees  received,  215,623Z. 

Executions  against  the  goods  were  issued  in  98,589  oases, 
hut  of  all  this  number  only  3,776  proceeded  to  actual  sale ; 
that  is  to  say,  in  but  one  case  in  180  was  sale  under  execution 
necessary. 

The  judgment-summonses,  issued  where  defendants  do  not 
obey  the  order  for  payment,  and  preliminary  to  commitment, 
were  118,873.  H^ilf  of  these  appear  to  have  attained  their 
object  without  more,  for  only  55,982  were  heard.  These  hear- 
ings resulted  in  27,284  warrants  of  commitment,  or  just  half 
the  oases  heard.  But  the  mere  order  for  commitment  seems 
to  have  produced  its  desired  result  in  two  cases  out  of  three, 
for  only  9003  were  actually  committed. 

At  this  point  wd  again  pause. 

WARNINGS. 

The  profession  in  England  has  been  recently  shocked  by  an 
extraordinary  case  of  profe88ir)nftl  misconduct  on  the  part  of  a 
Mr.  Evans — an  eminent  London  barrister.  It  appears,  from 
the  report  of  the  proceedings  of  Court  of  Bankruptcy,  held  be- 
fore Mr.  Commissioner  Goulburn,  that  an  application  was  made 
on  behalf  of  Mrs.  Caroline  Payne,  a  creaitor  of  Evans  for 
16,000^.,  and  by  five  other  creditors,  to  prevent  the  issuing  of 
a  certificate  of  bankruptcy  to  the  defaulter.  Their  counsel,  in 
introdaoing  the  application,  stated  that  Evans  had  been  guilty 
of  as  gross  a  series  of  frauds  as  were  ever  brought  before  the 
court  Without  any  oapital  of  his  own,  the  bankrupt  had 
speculated  in  building  to  the  extent  of  20,000/.,  upon  the  money 
of  his  clients  with  which  he  was  intrusted.  By  the  exercise 
of  certain  influenoes  over  Mrs.  Payne,  be  got  himself  appoint- 
ed tmatee  over  property  vMued  at  20,000/.,    He  then  sold  out 


consols,  and  left  the  estate  damaged  to  that  amount,  besides 
transmitting  to  his  client  an  obligation  to  appear  in  nine  or 
ten  Chancery  suits. 

A  number  of  labouring  men  had  been  defrauded  of  their 
little  earnings,  and  were  thrown  npon  the  world  vrithout  a 
shilling  to  bless  them.  In  one  tranBaction,  the  bankrupt  had 
actually  cot  the  seal  from  a  deed,  the  effect  of  which  was  to 
commit  a  gross  fraud  to  the  amount  of  700/.,  by  making  him- 
self the  first  instead  of  the  second  mortgagee. 

It  is  believed  in  England  that  such  crimes,  on  the  part  of 
solicitors,  are  increasing,  and  the  legal  journals  have  directed 
of  late,  their  serious  attention  to  the  cause,  and  to  the  remedy 
of  the  mischief. 

It  is  not  a  little  remarkable;  that  many  of  these  fraudulent 
failures  have  been  on  the  part  of  practitioners  of  the  highest 
professional  and  social  standing — men  whose  reputations  nave 
always  stood  at  *' high-water  mark,''  and  in  whom  the  com- 
munity have  had  the  most  unbounded  confidence.  Mr.  Buckle 
and  the  school  of  positive  philosophers,  would,  perhaps,  say 
that  this  peculiar  form  of  social  disorder  is  governed  by  a  cer- 
tain, fixea  law,  which  it  would  be  folly  to  attempt  to  counter- 
vail. It  would  seem  that  moral  diseases,  like  physical,  are 
sometimes  epidemic.  Suddenly  the  commnnit^^  is  aroused  by 
the  story  of  some  such  case  as  the  one  we  have  just  alluded  to, 
and  before  the  wonderment  ceases,  another,  and  still  another, 
are  brought  to  light.  Countries,  separated  by  mountains  or 
oceans,  are  contemporaneously  afflicted  by  similar  enormities, 
as  if  the  Spirit  of  Evil  were  bent  upon  some  peculiar  mission 
against  the  hearts  and  consciences  of  men.  Whatever  the 
philosophy  of  them  may  be,  the  instances  of  professional  de- 
linquency that  have  happened  of  late  in  England  and  in  our 
own  community,  should  not  be  permitted  to  be  forgotten,  with- 
out a  reference  to  the  moral  that  may  be  drawn  from  their 
history.  If  the  record — the  sad  and  secret  record^-of  each 
case  were  spread  before  us  as  it  is  before  the  All-Seeing  £ye» 
we  should  doubtlessly  find  that  temptation  began  its  work 
slowly  and  gradually — ^that  resistance  to  its  encroachments  was, 
at  first,  powerfully  and  manfully  made,  but  that,,  after  each 
submission  to  its  influence,  the  effort  of  resistance  became 
feebler  and  fi»ebler,  until  a>t  last,  a  breach  effected  in  the  ram- 
parts of  oonscience  and. morality,  the  whole  moral  man  was  at 
the  meroy  of  opportunity  and  avarice. 

He  who  accounts  himself  the  bravest  and  the  strongest  may 
fall  the  lowest.  Circumstances,  over  which  he  can  have  no 
control,  may  suddenly  present  themselves,  when  nothing  but 
a  life-Ion^  devotion  to  principle  and  the  sternest  sense  of  in- 
tegrity will  enable  him  to  resist  temptation ;  and  if  many  of 
those,  who  have  gone  down  to  dishonoured  graves,  covered 
wit:  I  infamy  and  the  reproach  of  defrauded  victims,  or  who 
are  now  lost  to  themselves  and  to  society,  wandering  through 
the  world  for  a  hiding  place  and  a  refuge,  were  permitted  to 
speak  to  us,  with  what  burning  emphasis  they  would  utter 
the  pregnant  words — avoid— fly  from  iempiation. 

There  are  two  rules,  for  the  government  of  his  professional 
conduct,  that  every  young  lawyer  ought  to  adopts  and  invari- 
ably obey.  First,  he  should  never  permit  his  client's  money 
to  remain  longer  in  his  possession  than  may  be  absolutely 
necessary ;  and  secondly,  he  should  keep  every  dollar  that  may 
come  to  his  poRsession  in  a  fiduciary  capacity,  separate  and 
distinct  from  his  own.  Money,  or  the  representatives  of  money 
that  do  not  belong  to  him,  should  he  sacred.  They  should  be 
put  far  from  him,  that  he  may  never  be  able,  even  for  one  mo- 
ment, to  look  upon  them  as  his  own.  A  separate  bank-account, 
or  drawer,  or  pocket-book,  would  have  saved  many  a  reputa- 
tion. It  is  the  habit,  we  have  been  told,  of  a  gentleman  of 
our  own  bar,  of  great  eminence — whose  name  it  would  scarcely 
be  good  taste  to  mention — immediately  upon  the  receipt  of 
money  belonging  to  a  client,  to  inform  him  of  the  fact.  His 
practice  is — adopted,  too,  early  in  life,  upon  the  example  and 
counsel  of  his  own  preceptor — ^not  to  permit  the  sun  to  set 
without  writing  and  mailing  a  letter  to  the  client,  whose  money 
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has  come  into  his  possession.  We  would  earnestly  recommend 
this  plan  to  our  younger  professional  readers,  and  would  urge 
them  to  adopt  it.  If  the  habit  were  once  formed,  it  would  be 
as  difficult  to  break  through  it,  as  it  would  be,  for  one  who 
ffrown  gray  in  loose  and  careless  business  conduct,  to  acquire 
tills  precious  habit  of  accuracy  and  care  in  relation  to  the  pro- 
perty of  clients. 

We  inculcate  the  most  rigid  aod  iron  exactness  in  the  ad- 
ministration of  property  that  comes  to  you  professionally,  and 
is  not  your  own.  You  owe  it,  primarily,  to  yourself;  you  owe 
secondarily,  to  the  profession  you  are  a  member  of.  The  re- 
putation of  the  whole  body  of  lawyers  suffers  with  that  of  eyery 
brother.  That  word  "  brother/^  so  often  used  in  our  public 
intercourse,  has  great  significance  in  this  connexion.  We  are 
members  of  one  family — our  brpther's  sins  are  surely  visited 
upon  our  head.  Confidence  in  any  of  us  once  impaired,  faith 
in  the  integrity  and  honor  of  our  brotherhood  is  invariably 
shaken — however  slightly,  still  shaken.  The  utmost  sedulous- 
ness  and  particularity  in  guarding  others'  property  can  never 
be  useless,  or  without  its  good  effect ;  for  as  the  habit  of  look- 
ing carelessly  and  callously  upon  your  client's  money — of 
making  use  of  it  when  there  cannot  be  the  possibility  of  a 
doubt  that  every  farthing  of  it  will  be  returned— often  leads 
in  the  end,  under  peculiarly  tempting  circumstances,  to  posi- 
tive fraud,  so  the  other  extreme  of  conduct  will  engender  a 
strong  and  resolute  moral  purpose  which  no  temptation,  how- 
ever powerful,  will  be  able  to  destroy  or  affect.  Thus  only  is 
the  remark  of  Tennyson  true,  that  man  is  "  master  of  his  fate. 
—From  the  Philadelphia  Legal  Intelligenctr, 


LEGAL  CONFLICT. 

Many  have  been  the  attempts  of  ingenious  conveyancers  to 
evade  the  Mortnaain  Act;  but  all  have  failed,  because  the 
courts  have  persisted  in  construing  the  law  according  to  its 
spirit  and  intention,  and  not  by  the  strict  letter.  The  latest 
endeavour  will  be  found  in  a  case  of  extreme  importance  and 
interest,  Jefparies  v.  Alexander,  2  L.  T.  Rep.  N.S.  748,  in  which 
the  n.  of  L.  once  more,  rescued  the  law  from  defeat.  The 
attempt  was  extremely  ingenious.  The  donor  executed  an 
indenture  purporting  to  be  made  between  himsdf  and  certain 
trustees,  who,  however  did  not  know  of  it,  or  of  the  existence 
of  the  deed  until  after  his  death.  The  deed,  which  was  not 
enrolled  as  required  by  the  Mortmcdn  Act,  alid  contained  no 
power  of  revocation,  witnessed  that  B.  covenanted  that  his 
executors  should,  within  twelve  months  after  his  death,  sub- 
ject to  his  debts  and  to  any  legacies  and  annuities  given  or  to 
be  given  bv  any  will  or  deed  ofthe  covenantor,  invest  £60,000, 
and  pay  tne  annual  proceeds  for  the  behoof  of  certain  poor 
persons.  The  legacies  and  debts  were  of  trifling  amount,  and 
the  bulk  ofthe  assets  consisted  of  mortgages  of  freehold  and 
copyhold  land,  which  formed  the  only  fund  out  of  which  the 
£oO,000  could  be  paid.  This  deed  he  kept  in  his  own 
possession  until  his  death. 

The  question  was,  whether  this  constituted  a  charge  pay- 
able upon  the  chattels  real  of  the  covenantor,  there  being  no 
other  assets  from  which  payment  could  be  made  ? 

The  difficulty  of  the  question  thus  raised  may  be  gathered 
from  the  division  of  opinion  among  the  judges.  The  case  was 
first  heard  by  the  M.  R.,  who  held  it  to  be  a  gift  of  incum- 
brances affecting  the  realty.  But  the  Lords  Justices,  and 
Erie  and  Wigbtman,  JJ.,  who  had  been  called  in  to  their 
aid,  reversed  this  decision.  In  the  House  of  Lords  the  ques- 
tion was  twice  argued ;  the  law  lords  present  on  the  first 
occasion  having  been  e(]^ually  divided.  On  the  second  hearing 
six  of  the  common  law  ludgen  were  present,  and  were  likewise 
equally  divided  ;  but  of  the  five  law  lords  present  three  were 
of  opinion  that  it  was  a  charge  upon  the  realty,  and  it  was 
ultimately  so  determined,  exhibiting  most  remarkable  conflict 
of  opinion. 

For  its  being  a  charge  upon  the  realty,  were  the  Master  of 


the  Rolls,  the  Lord  Chancellor,  Lords  St.  Leonards   and 
Kingsdown,  and  Blackburn,  Willes  and  Williams,  JJ. 

Against  its  being  such  a  charge,  were  the  Lords  Justices, 
Erie,  C.J.  and  Wightman,  J.,  Lords  Cranworth  and  Wensley- 
dale,  and  Pollock,  O.B.,  Wilde,  B.,  andByles,  J.— -Xaw  Times. 


THE  CONFESSIONAL. 


(^From  the  JurUt.) 

At  the  Spring  Assizes  of  Durham,  in  the  present  year,  a 
case  arose  involving  a  moot  and  rather  difficult  point  in  the 
law  of  evidence,  which  has  attracted  considerable  attention, 
and  given  rise  to  a  bill  in  Parliament  by  Sir  G.  Bowyer.  We 
allude  to  the  case  of  Reg.  v.  Hay,  where  the  (question  arose  as 
to  whether,  and  how  far,  a  Roman  Catholic  clergyman  is 
privileged  from  being  compelled  to  disclose,  in  a  court  of 
justice,  matters  confided  to  him  by  a  penitent  in  confession. 
It  was  said  at  the  time  that  Hill,  J.,  denied  the  existence  of 
the  privilege,  and  committed  the  priest  for  contempt  of  Court 
for  refusing  to  make  the  disclosure.  A  report  of  the  case  has 
now  appeared  in  the  recently  published  part  of  the  Reports 
of  Messrs.  Foster  k  Finlason,  {Reg.  v.  Hay,  2  Fost.  &  F.  4,) 
which  puts  the  matter  in  a  very  different  light,  and  the  report 
is  accompanied  by  a  learned  note  by  the  latter  gentleman. 
The  case  is  as  follows : — 

William  Hay  was  indicted  for  stealing  a  watch.  An  in- 
spector of  police  stated,  that  from  information  he  received  he 
went  to  the  house  of  the  Rev.  John  Kelly,  a  Roman  Catholic 
priest,  from  whom  he  received  a  watch,  which  the  proseoator 
identified  as  his.  The  Rev.  Mr.  Kelly  was  then  called,  and 
objected  to  take  the  oath,  saying,  "  As  a  minister  ofthe  Cath- 
olic Church,  I  object  to  the  part  that  states  that  I  shall  tell  the 
whoU  truth.''  mil,  J.,  said — '*  The  meaning  of  the  oath  is 
this :  it  is  the  whole  truth  touching  the  trial  which  you  are 
asked — which  you  legitimately,  according  to  law,  can  be  asked. 
If  anything  is  asked  of  you  in  the  witness-box  which  the  law 
says  ought  not  be  askedf,  you  would  be  entitled  to  say,  '  I  ob- 
ject to  answer  that  question,'  and  the  law  would  sustain  the 
objection.  You  can,  therefore,  have  no  objection,  as  a  loyal 
subject,  and  in  duty  to  the  laws  ofthe  country,  to  answer  the 
whole  truth  touching  the  case  which  may  be  lawfully  asked. 
Therefore  you  must  be  stoom."  The  witness  was  then  sworn, 
and  deposed  that  he  received  the  watch  produced ;  and  on 
being  asked  from  whom,  answered,  "I  received  it  in  connex- 
ion with  the  confessional." 

His  Lordship. — **  Tou  are  not  asked  at  present  (o  disclose  anih 
thing  stated  to  you  in  the  confessional;  you  are  asked  a  simple 
fact — from  whom  did  you  receive  that  watch  which  you  gave  to 
the  policeman  V 

Witness. — "  The  reply  to  that  question  would  implicate  the 
person  who  gave  me  the  watch  ;  therefore  I  cannot  answer  it. 
If  I  answered  it,  my  suspension  for  life  would  be  the  necessary 
consequence.  I  should  be  violating  the  laws  ofthe  church,  as 
well  as  the  natural  laws." 

His  Lordship. — "  I  have  already  told  you  plainly  I  cannot 
enter  into  this  question.  All  I  can  say  is,  you  are  bound  to  an- 
swer, 'From  whom  did  yon  receive  that  watch?'  On  the 
ground  I  have  stated  to  you,  you  are  not  asked  to  disclose  any- 
ming  that  a  penitent  may  hatoe  said  to  you  in  the  confessional. 
That  you  are  not  asked  to  disclose ;  but  you  are  asked  to  dis- 
close from  whom  you  received  stolen  property.  Po  yon  an- 
swer it,  or  do  you  not  T" 

"  Witness  saying  he  really  could  not,  was  adjudged  guilty 
of  contempt  of  Court,  and  committed  accordingly. 

Previous  to  this  case  it  was  the  common  opinion  that  a  con- 
fession to  a  clergyman  of  any  denomination  was  not  privileged 
from  disclosure ;  for  which  several  cases  were  usually  relied 
on,  especially  Rex  v.  Gilham,  (I  Moo.  C.  C.  186),  which  we 
cannot  help  thinking  has  been  much  misunderstood.  With 
respect  to  Roman  Catholic  clergymen  in  particular,  the  rigly^ 
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was  expressly  denied  by  the  Irish  Master  of  the  Rolls  in  1802, 
in  a  case  of  Butler  t.  Noore,  (McNallj's  Ev.  253).  The  au- 
thorities on  this  subject  will  be  found  on  the  treatises  on 
Evidence.  Now,  in  the  case  before  us,  Hill,  J.,  draws  a 
marked  distinction  between  what  is  disclosed  to  the  priest  in 
confession,  and  any  act  done  by  or  to  him  in  consequence  of 
that  confession ;  holding  the  former  privileged  but  the  latter 
not  As,  however.  Hill,  J.,  does  not  assign  any  reasons  for 
his  decision,  Mr.  Finlason,  in  the  note  in  question,  proceeds 
to  assign  reasons,  for  him,  some  of  which  seem  sound,  while 
others  are  open  to  much  question. 

Mr.  Finlason  begins  by  assuming,  we  believe  rightly,  that, 
previous  to  the  Reformation,  confessions  to  a  priest  were  pro- 
tected from  disclosure,  except  perhaps  when  the  matters  dis- 
closed amounted  to  high  treason.  This  privilege,  he  contends, 
applied  only  to  aacramental  confession,  accompanied  by  sacra- 
mental absolution.  He  then  argues  that  the  privilege,  not 
having  been  taken  away  by  any  statute,  necessarily  subsists 
still,  so  far  as  regards  clergymen  of  the  Church  of  Rome,  and 
also  those  of  the  Church  of  England.  On  this  latter  subject, 
however,  it  will  be  better  to  let  him  speak  his  own  language : 
— **  Although  it  is  a  common  idea  that  the  Church  of  England 
denies  that  confession  is  a  sacrament,  that  is  an  error ;  for 
the  answer  in  the  Catechism  as  to  tlie  number  of  the  sacra- 
ments, '  two  only  [as]  generally  necessary  to  salvation,'  does 
not  amount  to  a  statement  that  there  are  only  two  sacraments  ; 
nor  even  that  only  two  are  ever  necessary  to  salvation,  but 
that  only  two  are  generally  so.  And  it  has  been  held,  that, 
according  to  our  law,  marriage  is  a  sacrament,  (RicJuirds  v. 
Dova/,  Willes,  622) ;  and  it  seems,  from  some  decisions,  to 
follow  that  confirmation  is  so."  We  much  regret  that  Mr. 
Finlason  has  not  given  these  latter  decisions ;  fur  the  former 

fiart  of  the  above  sentence  will  not  bear  much  examination, 
n  Richards  v.  Dovey  the  question  was,  whether  a  custom,  that 
every  man  inhabiting  one  parish,  who  marries  by  license  in 
another,  shall  pay  a  fee  to  the  rector  of  the  first,  as  if  the  mar- 
riage had  been  solemnised  there,  is  good.  The  Court,  consist- 
ing of  Willes,  C.  J.,  Abney,  Burnett,  and  Birch,  JJ.,  held  that 
it  was  not ;  and  Abney,  J.,  says,  "  Marriage  is  a  sacrament, 
and  therefore  no  fee  ought  ought  to  be  paid  for  it."  For  this 
proposition  he  refers  to  six  authorities,  the  two  first  of  which 
— Lyndw.  Prov.,  and  a  canon,  a.d.  1222 — were  before  the  Re- 
formation ;  and  the  rest  are  as  follows : — Anderson  v.  Walker, 
([iUtw.  1030),  where  a  prohibition  was  awarded  to  the  Eccle- 
siastical Court,  in  which  a  party  was  libelled  for  not  pay- 
ing a  fee  for  baptism,  according  to  an  alleged  custom  m  a 
certain  parish ;  TojjsaU  v.  Ferrers^  (Hob.  175),  where  it  was 
held  that  custom  in  a  parish  that  a  passenger  dyin^  there 
should  pay  burial  fees  there,  though  buried  elsewhere,  is  void ; 
Burdeaux  v.  Dr,  Lancaster,  (12  Mod.  171 ;  1  Salk.  332),  where 
it  was  held  that  by  the  common  law  no  fees  are  due  for  bap- 
tism;  and  The  Dean  and  Chapter  of  Exeter^ s  case,  (1  Salk  334), 
that  by  the  common  law  no  fees  are  due  for  burials — a  frail 
foundation  for  the  assertion  that  "  it  has  been  held  that  mar- 
riage is  a  sacrament ;"  and,  indeed,  to  be  consistent  in  their 
argument,  Abney,  J.,  and  Mr.  Finlason  must  contend  that 
**  burial''  is  so  too.  The  language  of  the  Church  Catechism, 
to  which  Mr.  Finlason  refers,  wo  should  have  thought  suffi- 
ciently explicit  on  the  subject ;  but  the  Twenty-fifth  Article  of 
the  Church  of  England  puts  the  matter  beyond  question,  for 
it  says,  **  There  are  two  sacraments  ordained  of  Christ  our 
I^ora  in  the  Qospel ;  that  is  to  say.  Baptism  and  the  Supper 
of  the  Lord.  Those  five  commonly  called  sacraments — that  is 
to  say.  Confirmation,  Penance, Orders,  Matrimont/.BXid  Extreme 
Unction — are  not  to  be  counted  for  sacraments  of  the  Qospel." 
There  are  some  other  theological  matters  in  this  note,  into 
which  we  deem  it  needless  to  enter. 

If  Mr.  Finlason  is  right  in  his  notion,  that  the  privilege  from 
disclosure  arises  solely  from  the  sacramental  character  of  the 
confession,  it  follows,  as  an  inevitable  consequence,  that  a 
confession  to  a  dissenting  minister  of  any  persuasion  is  not  i 


protected ;  and  where  the  confession  is  made  to  a  clergyman 
of  the  Church  of  England,  the  Court,  before  deciding  the 
question  of  privilege,  must  determine  the  the  theological  one, 
whether  confession  in  the  Church  of  England  is  necessarily 
sacramental  For  our  own  parts,  without  undertaking  to  say 
positively  what  the  law  is  upon  the  f^eneral  subject,  we  cannot 
help  thinking  that  a  good  suggestion  is  to  be  fonnd  in  the 
following  provision  in  one  of  the  statutes  of  New  York : — "  No 
minister  of  the  Gospel,  or  priest  of  any  denopoination  whatso- 
ever, shall  be  allowed  to  disclose  any  confessions  made  to  him 
in  his  professional  character,  in  the  course  of  discipline  enjoined 
by  the  rules  or  practice  of  such  denomination .''  It  is  a  maxim 
of  law — *'  Quando  lex  aliquid  alicui  concedit,  concedere  vide- 
tur  et  id  sine  quo  res  ipsa  esse  non  potest.^'  In  early  times, 
when  no  religion  but  the  Reman  Catholic  was  tolerated  by 
law,  it  was  only  with  respect  to  the  ministers  of  that  religion 
that  questions  of  this  nature  could  present  themselves.  Bat 
at  the  present  day,  when  all  forms  of  Christianity  are  tolerated 
by  law,  and  it  is  a  well-known  principle  of  them  all  that  there 
are  cases  in  which  the  spiritual  advice  of  a  minister  of  religion 
may  properly  be  sought,  the  above  maxim  indicates  that  it 
should  be  allowed  freely,  and  with  safety  to  both  parties, 
without  entering  into  a  theological  inquiry  as  to  the  conse- 
quences which,  in  the  eye  of  that  particular  creed,  may  be 
supposed  to  follow  from  it. 

In  the  latter  part  of  his  note  Mr.  Finlason  refers  to  some 
analogous  cases  of  privilege  which  seem  to  support  the  ruling 
of  Hill,  J.  To  these  may  be  added,  that  it  has  frequently  been 
held,  that  although,  when  a  prisoner  has  made  a  confession 
after  an  illegal  inducement  to  confess  has  been  held  out  to  him, 
the  confession  is  inadmissible,  yet  any  discovery  made  in  con- 
sequence of  that  confession — e.  g.  the  finding  of  stolen  goods 
— is  perfectly  admissible. 

The  judgment  of  Hill,  J.,  on  the  first  objection  made  by  the 
witness  in  Ee^  v.  Hay,  is  also  worthy  of  notice,  as  it  may  serve 
to  remove  a  difficulty  with  respect  to  the  form  of  oath  adminis- 
tered in  our  courts  of  justice  which  has  frequently  presented 
itself  to  the  minds  of  well-intentioned,  but  ignorant  or  anre- 
fleeting  persons.  Such  parties  labour  under  the  impression 
that  the  oath  binds  them  to  tell  everything — all  they  know, 
have  heard,  believe,  think,  or  conjecture — respecting- Ahe  mat- 
ters in  dispute.  Not  so — it  only  requires  that  the  *'  evidence'' 
which  they  give  "  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth."  Now,  the  question  as  to  what  is  le^^l 
evidence  it  determined  by  the  judge,  not  the  witness,  who  is, 
therefore,  only  bound  to  speak  the  truth  with  relation  to  all 
matters  which  the  judge  adjudicates  to  be  legal  evidence  in 
the  cause. 

DIVISION    COU  RTS. 


TO  CORRESPONDENTS. 

AU  eommvnioaiioni  on  the  nibjeei  of  DMakn  Cburte,  or  harimg  cny  ttlatiim  t» 
Divitinn  OmrUt  art  infubtre  to  be  addreued  to  "  The  Sditors  qf  tke  Law  Jaurvai 
Barrie  P.  C." 

AU  other  wmmunicatuns  are  at  hitherto  tobe  **  The  Eiiton  a/ the  Law  Joumnt 
Tvronto.** 

OFFICERS  AND  SUITORS. 


Seizure  under  Execution  in  the  Division  Courts. 

{Continued  from  pagt  203.) 

The  1 76th  section  of  the  Division  Court  Act  enables  a 
landlord,  where  his  tenants  goods  are  taken  on  execution 
under  process  of  the  court,  to  place  in  the  bands  of  the 
bailiff  making  the  levy  his  claim  for  rent  in  arrear,  not  ex- 
ceeding in  any  case  a  year's  rent.  And  section  177  directs 
that  in  case  of  any  such  claim  being  made,  ''  the  bailiff 
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making  the  levy  shall  distrain  as  well  for  the  amount  of  the 
rent'^  claimed  and  costs,  as  the  money  he  is  directed  to  levy 
under  the  warrant,  and  section  178  provides  what  costs 
shall  he  charged  "  for  every  additional  distress  for  rent  in 
arrear." 

The  exemption  act  relates  only  to  goods  seized  under 
process  of  execution.  The  words  of  section  4  are  :  ''  the 
following  chattels  are  exempt  from  seizure  under  any  writ, 
out  of  ant/  court  whatever  in  this  Province/'  &c. ;  and  the 
151st 'section  of  the  Division  Court  Act  as  altered  by  the 
act  of  last  session  is  to  the  same  effect. 

Now  under  a  distress  by  a  landlord  for  rent  in  arrear,  the 
goods  mentioned  would  be  liable  to  be  distrained,  and  the 
question  arises,  would  a  bailiff  of  a  Division  Court,  after 
making  a  levy  under  a  writ  of  execution  upon  the  premises 
leased  by  a  defendant,  and  on  receiving  after  such  levy,  a 
claim  for  rent  from  the  landlord  of  such  premises  in  proper 
form  under  the  176th  section  of  the  act,  be  justified  in 
distraining  the  chattels  exempted  under  section  4  of  the 
act  of  last  session,  to  satisfy  the  rent  so  claimed  ?  Our 
opinion  is  that  he  would.  The  bailiff's  authority  in  dis- 
training for  the  rent  is  not  the  writ  of  execution  but  the 
written  claim  made  hy  the  landlord.  Indeed,  such  claim 
is  only  another  name  for  an  ordinary  landlord's  warrant. 
The  loOth  section  of  the  D.  C.  Act  provides  in  effect,  that 
the  landlord's  claim  shall  be  first  paid,  and  postpones  the 
judgment  creditor.  And  there  seems  to  us  nothing  in  any 
of  these  enactments  that  takes  away  the  right  of  general 
distress  which  the  landlord  undoubtedly  has  in  the  ordinary 
way  in  cases  where  the  bailiff  levies  under  execution. 


Replevin  in  the  Division  Courts. 

(^Confinued  from  page  205.) 

We  gave  in  our  last  issue  a  sketch  of  the  usual  proceed- 
ings and  course  of  a  Replevin  suit,  and  a  correspondent 
furnished  us  with  the  two  most  necessary  forms  to  be  used 
by  the  officers  of  Division  Courts,  or  suitors,  which  we  also 
published. 

We  will  now  advert  to  cases  which  would  take  officers 
out  of  the  ordinary  routine  of  proceedings  in  suits  of  this 
nature,  and  which  although  of  rare  occurrence  are  never- 
theless necessary  to  be  understood. 

After  the  bailiff  has  replevied  the  property,  or  such  por- 
tion of  it  as  he  can  find,  he  most  then  and  not  before  serve 
a  copy  of  the  writ  on  the  defendant,  personally,  if  he  can 
be  found ;  but  if  not^  by  leaving  the  copy  at  his  usual  or 
last  place  of  abode,  with  his  wife  or  some  other  grown  per- 
son, heing  a  member  of  his  household  or  an  inmate  of  the 
house  wherein  he  resided.  It  will  be  observed  that  personal 
service  is  not  absolutely  necessary,  but  care  should  be  taken 
where  the  service  is  not  personal  to  ascertain  that  the  per- 
son to  whom  the  writ  is  given  comes  within  the  description 
given  above  in  italics  and  in  the  words  of  the  Statute. 

If  the-  property  or  any  portion  thereof  be  concealed  or 
secured  in  any  dwelling  house  or  building  or  enclosure  of 
the  defendant,  or  of  any  other  person  holding  it  for  him, 
the  bailiff  should  publicly,  or  in  presence  of  two  or  more 
persons,  demand  from  the  defendant  or  other  owner  or  oc- 
cupant of  the  premises  a  deliverance  to  him  of  the  property 
to  be  replevied,  and  if  it  be  not  delivered  to  him  within 


twenty-four  hours  afler  such  demand  he  may  break  open 
such  house,  building  or  enclosure,  for  the  purpose  of  re- 
plevying such  property,  or  any  part  thereof ;  or  if  the  pro- 
perty be  concealed  about  the  person  or  on  the  premises  of 
the  defendant,  or  of  any  person  holding  the  same  for  him, 
a  like  demand  can  be  made,  and  if  not  complied  with  he 
may  search  and  examine  the  person  and  premises  of  the 
defendant  or  of  such  other  person. 

The  Statute  does  not  say  that  the  demand  should  be  in 
writing;,  but  it  would  be  advisable  that  it  should  be  so,  es- 
pecially in  the  instance  where  it  was  intended  in  the  event 
of  non-compliance  therewith  to  break  open  any  house  or 
building.  The  bailiff  should  keep  a  copy  of  such  notice, 
and  the  property  claimed  or  the  portion  thereof  secured  or 
concealed  ought  to  be  specified  therein. 

There  is  a  distinction  made  between  cases  where  property 
is  secured  or  concealed  in  a  house,  and  where  it  is  known 
to  be  on  the  person  or  premises  of  the  defendant  or  other 
person  holding  it  for  him.  In  the  first  instance,  24  hours 
must  elapse  after  demand  made  before  any  further  action 
can  be  taken,  whereas  in  the  second  a  search  may  be  insti- 
tuted if  the  demand  is  not  at  once  complied  with — that  is 
within  a  reasonable  time.  Great  care  should  be  taken  by 
the  bailiff  in  either  of  such  cases  to  satisfy  himself  that  the 
property  was  so  concealed  or  secured,  as  he  would  not  by 
any  means  be  justified  in  availing  himself  of  the  powers 
conferred  on  him  by  the  statute  without  good  reason  for 
doing  so,  and  too  much  caution  cannot  be  exercised  in  deal- 
ing with  such  matters. 

Before  the  act  of  last  session  it  was  not  necessary  to 
obtain  a  judge's  order  in  any  instance  before  issuing  a  writ 
of  replevin,  but  the  cases  in  which  it  may  now  be  issued 
without  such  order  are  made  the  exceptions,  and  we  now 
come  to  refer  to  them. 

The  form  of  affidavit  given  in  the  last  number  is  that  to 
be  used  on  application  to  the  judge,  but  where  it  is  neces- 
sary for  the  protection  or  security  of  the  claimant  to  obtain 
the  writ  without  a  judge's  order  it  must  be  stated  in  the 
affidavit,  in  addition  to  any  general  facts  as  set  forth  in  the 
form  given  before,  ''  that  the  property  was  wrongfully  taken 
out  of  the  possession  of  the  claimant,  or  was  fraudulently 
got  out  of  his  possession  within  two  calendar  months  next 
before  the  making  of  the  affidavit,  and  that  the  deponent 
is  advised  and  believes  that  the  claimant  is  entitled  to  an 
order  for  the  writ,  and  that  there  is  good  reason  to  appre- 
hend that  unless  the  writ  is  issued  without  waiting  for  an 
order  the  delay  would  materially  prejudice  the  just  rights 
of  the  claimant  in  respect  to  the  property .'' 

The  only  other  exception  to  the  rule  is  where  the  pro- 
perty was  distrained  for  rent  or  damage  feasant,  '*  in  which 
case  the  writ  of  replevin  may  issue  without  an  order  if  the 
affidavit  states"  (in  addition  to  the  general  facts  as  before) 
''  that  the  property  was  distrained  and  taken  under  color  of 
a  distress  for  rent  or  damage  feasant;"  and  the  writ  issued 
in  such  case  shall  state  '^  that  the  defendant  hath  taken  and 
unjustly  detains  the  property  under  color  of  a  distress  for 
rent  or  damage  feasant  (as  the  case  may  be)." 

Where  the  writ  thus  issues  without  an  order,  the  claimant 
is  not  entitled  to  obtain  possession  of  the  property  replevied, 
but  it  must  remain  in  the  custody  of  the  bailiff  until  he 
(the  claimant)  obtains  an  order  from  the  judge  to  have  it 
delivered  to  him.    The  bailiff,  before  parting  with  the  pro- 
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perty,  should  obtain  this  order,  or  if  only  a  copy  of  it  was 
givea  him,  should  take  care  to  see  the  origioal  and  satisfy 
himself  that  all  was  right. 

If  within  14  days  from  the  time  of  his  taking  possession 
of  the  property  and  serving  the  defendant  with  a  copy  of 
the  writ  as  before  mentioned  the  claimant  does  not  ootain 
and  serve  him  with  a  judge's  order,  directing  him  how  the 
property  is  to  be  disposed  of,  he  may  re-deliver  it  to  the 
defendant — but  this  provision  does  not  apply  in  case  of  a 
distress  for  rent  or  damage  feasant. 

We  have  now  given  the  substance  of  the  acts  relating  to 
Replevin,  so  far  as  they  apply  to  Division  Courts,  under 
the  late  act,  and  an  outline  of  the  duties  which  Clerks  and 
Bailie  will  have  to  perform  in  relation  to  this  new  and 
important  jurisdiction  of  these  Courts.  We  will  probably 
again  recur  to  the  subject,  as  we  are  conscious  of  having 
by  no  means  exhausted  it,  and  in  the  meantime  we  would 
be  glad  to  hear  from  any  officer  of  Division  Courts  who  may 
have  any  information  to  ask  for  or  suggestions  to  make  on 
the  subject. 


OORRBSPONDKNCV. 


Ih  the  Editors  of  the  Law  JoumaL 

GsMTLiMiN, — ^I  have  been  very  much  troubled  by  Clerks  in 
other  Counties  not  making  regular  returns  ofsammonees  sent 
to  them  for  service,  sometimes  they  are  sent  after  the  Court, 
and  quite  recently  I  received  a  couple  of  summouBes  two  days 
after  the  Court  at  which  they  were  returnable,  although  from 
the  time  the  affidavit  of  service  by  the  Bailiff  was  made  they 
could  have  reached  me  at  least  five  days  before  the  Court 

Is  the  Clerk  in  these  cases  entitled  to  the  fees  ? 

Your  obedient  servant,  M. 

[It  is  the  duty  of  Clerks  receiving  foreign  summonses  to 
return  them  promptly  when  served,  and  in  the  case  put,  not 
only  is  the  Clerk  in  default  not  entitled  to  the  fees,  but  he  and 
his  sureties  would  be  liable  in  an  action  bv  plaintiff  (the  party 
ii^jured)  to  make  up  in  damages  for  the  iniury  sustained  by 
the  delay.  Moreover  this  b  such  a  breach  of  dutv  as  the 
judge  would  feel  bound  to  notice,  and  if  the  plaintiff  made  a 
proper  representation  of  the  facts  no  doubt  summary  and 
effectual  redress  could  be  obtained. — ^Ens.  L.  J.] 


lb  the  Ediiors  of  the  Law  Journal. 

Milton,  I8th  August,  1860. 

GiNTLBVBK, — The  attention  you  bestow,  and  the  information 
afforded  from  time  to  time,  on  the  subject  of  Division  Court 
practice,  though  the  columns  of  the  **  Law  JoumaV'  deserve  the 
acknowledgments  of  all  connected  with  such  courts ;  I  observe 
in  the  number  for  the  current  month,  some  practical  informa- 
tion and  remarks,  on  the  extension  of  protection  afforded  to 
chattels  of  defendants  under  exeoution,  by  an  act  of  the  last 
session,  a  very  important  alteration  indeed,  amounting  almost 
to  an  exemption,  nearly  tantamount  to  the  "  snuffing  out"  of 
Division  Courts. 

With  your  permission,  I  beg  to  make  a  few  remarks,  with  a 
view  to  elicit  your  opinion  on  the  present  position,  and  future 
prospects  of  Division  Courts.  Whether  or  not  the  opinion  and 
remarks  I  am  about  to  make  are  justified  by  the  facts  of  the 
case,  as  well  as  to  eliolt  practical  remarks  on  the  subject  from 
others,  your  correspondents. 

With  deference,  I  would  state  as  my  opinion,  that,  under 
existing  arrangements,  DiriBion  Courts,  as  an  institution,  will, 
before  two  years  are  past,  have  faded  out,  and,  it  may  possibly 
be  bettor  for  the  cRnintry  at  large  if  it  should  be  the  case ;  I 


hope  my  brother  Clerks  will  not  think  I  speak  treason  in  say- 
ing so.  I  have  always  differed  from  those  who  have  advocated 
the  abolition  of  these  Courts,  on  principle,  as  well  as  policy, 
because  I  could  not  see  with  them,  that  the  courts  were  the 
cause,  fas  the  abolitionists  have  alleged)  of  the  credit  system, 
which  nas  done  so  much  injury  to  the  province  ;  but,  I  always 
considered  them  as  tiiB  consequence  of  the  credit  system^^here- 
fore.  at  the  worst  a  "  necessary  evil''  consequent  unou  the 
extent  of  indebtedness  which  the  credit  system  baa  forced 
upon  the  country,  but  under  the  present  law  for  protecting  the 
defendants  goods  from  execution,  it  is  a  question  with  .me,  if 
one-tenth  part  of  the  debts  likely  to  become  Division  Court 
suits  can  be  collected :  under  which  circumstances  the  efficiency 
of  such  courts  to  collect  debts  is  so  seriouslv  affected,  as  vir^ 
tnally  to  amount  to  their  abolition  ;  and  I  only  give  expression 
to  the  opinion  of  our  Legislators  as  contained  in  the  act  of 
last  session,  when  I  venture  a  conditional  opinion  to  this  effect, 
or,  if  you  will,  I  make  a  virtue  of  necessity. 

'*  A  burnt  child  dreads  the  fire."  I  cannot  think  there  will 
be  a  tithe  of  the  indebtedness  in  the  country  which  existed 
four  years  ago,  and  this  is  what  has  fed  Division  Courts,  and 
made  the  revenue  of  some  few  Clerks,  say,  those  of  cities  and 
large  towns,  sufficiently  plethoric  to  excite  the  indisnation  of 
those  desiring  the  abolition  of  the  courts :  this  evil  has  cor- 
rected itself  to  a  great  extent,  and  it  is  likely  to  be  kept  within 
safe  and  much  circumscribed  bounds  for  the  future.    This  state 
of  things  coupled  with  the  reservation  under  execution  will 
have  the  effect  of  producing  the  result  I  have  ventured  to  an* 
ticipate,  unless  some  wholesome  and  important  amendments 
are  introduced  in  the  interim.  Two  years  hence  Division  Courts 
will  be  numbered  among  *'  the  things  that  were,"  and  the 
officers  thereof  will  have  to  say  will  Ouiello,  "  otir  occu/xi^Km  is. 
gone."    If  a  mode  of  collecting  small  debts  is  to  exist,  let  it  be 
as  efficient  as  possible,  but,  it  appears  to  be  the  intention  of 
the  Legislature  that  small  amounts  shall  not  be  recoverable  by 
law,  though  we  have  nominally  a  small  debts  court.  As  matters 
now  stand,  if  Division  Courts  are  to  exist,  I  think  their  juris- 
diction should  be  extended,  making  the  maximum  amount 
collectable  through  them  at  least  $150,  and  the  minimum  say 
$40,  with  an  amended  tariff  of  fees  to  suit  such  extension,  and 
the  item  of  a  "  counsel  fee"  added  to  the  tarriff.    This,  I 
think,  would  be  an  alteration  suitable  to  the  extension  of  pro- 
tection accorded  by  the  recent  Act,  and  at  the  same  time  pre« 
serve  the  efficiency  and  integrity  of  Division  Courts,  which,  as 
things  now  are,  we  cannot  expect.    In  the  meantime,  I  do  not 
see  how  the  present  staff  of  Clerks  and  Bailiffs  can  mana^  to 
hold  on  to  their  present  positions — we  shdl  have  to  submit^  to 
a  reduction  of  our  numbers :  it  is  certain  that,  in  many  Divi^ 
sions,  the  income  is  so  much  reduced  as  to  make  it  a  very 
insufficient  return  for  the  responsible  nature  of  the  duties 
which  the  position  involves,  and,  bettor  would  it  be,  that  a 
smaller  number  of  officers  receive  a  fair  and  decent  remunera- 
tion, than  that,  say,  three  fourths  of  the  whole  should  receive 
a  pittance,  so  small,  as  to  discourage  any  good  business  man 
from  entering  upon  such  emnlojrment ;  in  which  view  of  the 
case,  I  think,  the  number  ot^Di visions  in  each  county  should 
be  reduced,  reduce  the  number  of  officers,  by  extending  the 
area  of  each  Division,  thereby  ensuring  to  each  incumbent 
something  like  an  equivalent  for  the  attention  ^ven  to,  and 
the  responsibility  assumed  in  the  duties  of  their  respective 
offices,  for  in  the  present  and  prospective  position  of  the  coun- 
try taken  in  connection  with  the  alteration  in  the  law  before 
mentioned,  the  incomes  of  Clerks  and  Bailiffs  are,  and  will 
be  reduced  so  much  that,  unless  other  and  additional  oocnpa- 
tiona  can  be  obtained,  the  position  of  either  will  not  be  worth 
the  acceptance  of  men  fitted  for  the  duties. 

Submitting  thsRC  few  observations  to  your  oonsideration, 

I  remain.  Gentlemen,  respectfully  yours, 

John  Holqatb, 
Clerk  1st  Div.  Court,  Halton. 
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fWe  cannot  agree  in  the  gloomy  anticipations  of  oar  cor- 
respondent, and  the  remedy  he  proposes  we  fear  would  not  an- 
swer, neyertheless  there  is  a  good  aeal  to  be  said  on  both  sides, 
and  we  shall  not  at  present  commit  ourselves  to  any  decided 
opinion. 

Just  now  we  prefer  to  allow  our  correspondents  to  speak, 
and  would  be  glad  to  hear  the  opinions  of  other  ofiEicers  on  the 
subject.  There  has  from  the  first  been  a  mis^move  in  estab- 
lishing too  many  divisions  in  each  County,  owing  we  believe 
more  to  the  eagerness  to  multiply  offices  than  to  any  urgent 
demand  from  the  general  public.  It  may  not  be  too  late  to 
rectify  this  evil — at  all  events  it  may  be  arrested. 

We  threw  out  the  suggestion  whether  a  criminal  jurisdiction 
for  summary  convictions  might  not  with  great  advantage  to 
the  public  be  conferred  on  Division  Courts,  and  if  we  are 
rightly  informed  some  measure  of  the  kind  was  either  intro- 
duced or  spoken  of  last  session. 

Now  is  the  time  to  discuss  the  matter — will  our  friends  favor 
us  with  their  views  ? — Ens.  L.  J.) 


To  ihe  Editors  of  the  Law  Journal, 

Warwich,  16th  Sept.,  1860. 

QiNTiiEMEK,->May  I  request  you  will  give  your  opinion  whe" 
ther  a  bailiff  is  entitled  to  mileage  on  an  execution  which  he 
has  to  return  nulla  bona  f  There  appears  to  be  different  opin- 
ions on  the  sulnect.  If  they  are  not,  it  is  a  great  hardship 
that  they  should  travel  several  miles  for  nothing,  especially 
since  the  exemption  law  is  in  force,  which  makes  half  the 
executions  to  be  returned  *'  No  goods." 

I  remain,  Gentlemen, 

Your  obedient  Servant, 

Jamks  F.  Elliot, 
Clerk  2nd  Div.  Court  Co.  Larabton. 


[Our  correspondent  will  find  his  (juestion  answered  in  the 
negative  more  than  once  before  in  this  journal. — Ens.  L.  J.] 


U.    C.    REPORTS. 


QUEEN'S  BENCH. 


Sqported  hy  Cbbibtopbxb  Rodirbox,  Esq.,  Barrister<UrLaw, 

SooTT  V.  Tbs  Tbvstkxs  of  Umioii  School  Skction  No.  1,  in 
^  Bcmosss,  AND  No.  2,  in  Bathubst. 

School  tnirtem    ISrendiim  agaiiut^Sak  tfichool  houtt. 

BUdf  fhak  land  oonTeyed  to  Khool  tniateeg  for  the  pnrpoae  of  a  lohool,  could 
not  be  sold  under  exeentlon  i^nst  them  on  a  Judgment  obtained  for  the  money 
dne  for  building  the  lehool  houM. 

Ejxotknnt  for  half  an  acre  of  land  of  the  rear  part  of  Xo.  12, 
in  the  10th  concesBion  of  Burgess. 

At  the  trial  at  Perth,  before  Rieharda,  J.,  a  deed  from  John  Allan 
to  defendants,  dated  17th  June,  1866,  was  put  in  and  execution 
admitted. 

This  deed  was  made  between  the  said  John  Allan  of  the  first  part, 
Ann  Allan,  his  wife,  of  the  second  part,  and  the  trustees  of  the 
united  school  sections  No  1,  of  the  Township  of  Burgess  North, 
and  No.  2,  of  the  Township  of  Bathnrsty  both  in  the  County  of 
Lanark  and  provinoe  aforesaid,  of  the  third  part ;  and  by  it,  in 
consideration  of  68.,  the  said  John  Allan  conveyed  to  the  said 
parties  of  the  third  part  and  their  successors  in  office  for  ever,  the 
land  in  question,  '*  in  trust  for  the  use  of  a  common  school  in  and 
for  the  united  school  sections  No.  1,  of  the  Township  of  Burgess 
North,  and  No.  2,  of  the  Township  of  Bathurst,  both  in  the  Coun- 
ty of  Lanark,  and  Provinoe  of  Canada  aforesaid.  Provided  always, 
and  it  is  the  true  intent  and  meaning  of  these  presents,  and  of  the 
parties  hereto,  that  if  the  said  above  described  lands  and  premises 
•haU  at  any  time  hereafter  cease  to  be  used  for  common  school 
purposes  for  the  space  of  three  years  at  any  one  time,  then  and  In 


that  case  the  same  shall  immediately  revert  to  the  said  party  of 
the  first  part,  his  heirs  and  assigns,  and  he,  she,  or  they  shall  and 
may  enter  in  and  upon,  and  the  same  shall  and  may  occupy  and 
enjoy,  as  folly  to  all  intents  and  purposes  as  if  these  presents  never 
had  been  made ;  the  said  trustees  or  their  successors  in  office  being 
allowed  to  remove  any  buUding  or  erections  thereon  before  the  ex- 
piration of  said  three  years."  Then  followed  the  usual  covenants 
for  tide,  and  bar  of  dower. 

A  judgment  in  favour  of  the  plaintiff  against  defendants,  entered 
in  the  Common  Pleas  on  the  16th  March,  1868,  for  £171  2s.  2d., 
was  also  admitted,  and  the  issuing  and  return  of  execution  against 
goods ;  and  writs  of  fi.  fa,  and  vm.  ex.  against  lands  were  produced, 
and  a  deed  from  James  Thompson,  sheriff,  to  the  plaintiff  of  the 
loeuM  in  quo,  dated  the  6th  of  September,  1869. 

It  was  objected  that  the  interest  of  defendants  under  the  deed  to 
them  was  not  one  that  could  be  seiied  and  sold  under  a>S. /a. 
against  lands,  and  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  that  point. 

RichardSf  Q.  C,  for  the  plaintiff. 

Deacon,  contra,  cited  Simpson  v.  Carr,  6  U.  C.  Q.  B.  820 ;  Doe 
HuU  V.  GreenhiU,  4  B.  &  Al.  684 ;  Eoe  v.  Feffffie,  4  Dougl.  809 ; 
Seott  V.  Seholey,  8  East,  467 ;  Baxter  v.  Brown,  7  M.  &  Gr.  198 ; 
Hill  on  Trustees,  289 ;  Grant  on  Corporations,  611,  612. 

The  statutes  bearing  upon  the  question  are  referred  to  in  the 
judgments. 

^sbinson,  C.  J. — The  pluntiff  having  a  claim  upon  the  defen- 
dants, the  school  trustees,  for  building  a  school  house  for  their 
union  section,  obtained  against  them  in  the  Court  of  Common  Pleas 
an  execution  thereupon  for  £171  2s.  2d.,  and  taking  out  a  writ 
against  the  lands  of  the  trustees  of  the  said  school  section  had  the 
site  of  their  school  house  and  the  house  itself  sold  at  sheriff's  sale, 
and  the  plaintiff  in  the  action  bought  it  at  the  sale  for  £60,  and 
on  the  6th  day  of  September,  1869,  the  sheriff  made  a  deed  to  him 
of  the  land. 

The  judgment  and  execution  were  against  the  trustees  in  their 
corporate  name. 

A  copy  of  a  deed,  dated  the  17th  of  June,  1866,  by  which  John 
Allan  and  his  wife  conveyed  the  site  of  the  school  house  to  the 
trustees  of  the  united  school  section,  "  and  to  their  aueteeeore  in 
office,"  is  given  in  the  case  stated,  from  which  it  will  be  seen  that 
the  trustees  (that  is,  for  the  time  being)  were  to  hold  the  land  in 
trust  for  the  use  of  a  common  school  in  and  for  the  united  school 
sections. 

The  first  question  is,  whether  the  land  was  subject  to  be  sold, 
as  it  was,  to  satisfy  Scott's  debt,  due  to  him  by  the  trustees  for 
building  the  school  house,  as  it  is  admitted  by  the  parties  T  I 
think  it  was  not  so  liable. 

The  school  trustees  are  a  board  for  taking  care  of  and  managing 
(among  other  duties)  the  school  house  in  which  the  common  schools 
are  to  be  kept  for  the  benefit  of  the  inhabitants.  They  are  in  the 
light,  I  think,  of  trustees  for  the  inhabitants  as  regards  the  school 
houses  and  the  sites  on  which  they  are  built.  If  they  were  indi- 
viduals against  whom  a  judgment  had  been  entered  for  a  debt  dne 
by  them  jointly,  any  property  which  they  held  as  trustees  for  others 
could  not  be  sold  to  satisfy  the  judgment 

The  case  was  argued  as  if  the  question  were  rather  whether  the 
property  could  not  be  sold  under  the  10th  section  of  the  Statute  of 
Frauds,  29  Car.  XL,  ch.  8,  but  that  is  a  provision  applying  only  to 
judgments  agunst  persons /or  whom  lands,  &c.,  are  held  by  others 
in  trust,  that  is,  upon  a  naked  trust  for  their  benefit,  when  no 
special  confidence  is  reposed  in  the  trustee,  but  he  is  merely  to  pay 
over  the  rents  and  profits  to  the  eeelui  que  iruet  against  whom  the 
judgment  has  been  rendered.  This  is  clearly  no  case  of  that  kind. 
The  inhabitants  of  the  school  difision  are  the  ceatuie  que  truet  in 
the  case.    The  defendants  are  not  in  that  position. 

But  it  is  argued,  and  not  unreasonably,  that  the  debt  in  this  case 
being  due  to  &e  plaintiff  for  building  the  school  house  which  he 
desires  should  be  seised  in  execution,  it  is  not  unjust  that  he 
should  be  able  to  seise  the  bulling  in  execution  to  pay  the  debt. 
If  we  look,  however,  to  the  extent  to  which  such  a  claim  might  be 
pushed  in  similar  cases,  we  should  see  the  embarrassment  that 
would  ensue. 

In  this  case,  to  say  nothing  of  the  site,  the  school  house  itself 
oost  £160  or  more,  and  the  whole  has  been  bid  off  by  the  plaintiff 
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for  £50.  The  school  acts  appear  to  haTe  made  special  provision 
for  raising  by  assessment  the  moneys  necessary  for  building  school 
hoiutty  as  well  as  for  defraying  other  school  charges,  and  in  some 
cases  the  trustees  are  made  personally  liable,  so  that  we  cannot 
conclude  that  there  is  no  remedy  in  the  power  of  the  plaintiff  but 
seizing  and  selling  a  property  held  in  trust  for  the  inhabitants  of 
the  section,  and  given  by  the  donor  upon  the  express  condition 
that  it  should  never  be  used  for  other  than  school  purposes. 

I  refer  to  the  statutes  18  &  14  Vic,  ch.  48,  sec.  12,  sub-sees. 
8,  4,  7,  9,  16,  and  sec.  18,  sub-sec.  1 ;  also,  to  16  Vic,  ch.  185, 
sees.  6  &  17. 

In  my  opinion,  a  verdict  should  be  entered  for  the  defendants. 

BuBKS,  J. — The  question  presented  by  this  case  is  one  of  great 
public  importance,  for  if  the  school  houses  and  lands  thereto  at- 
tached throughont  the  province  are  liable  to  be  sold  upon  execu- 
tion at  the  suit  of  any  one  who  has  obtained  a  judgment  against 
the  corporaUon  for  a  debt  due,  the  same  principle  should  hold 
good  against  the  corporations  of  counties  and  cities,  and  we  should 
have  creditors  claiming  to  sell  the  public  court  houses  and  gaols 
upon  writs  of  ezecudon.  I  have  been  unable  to  find  any  direct 
authority  upon  the  subject  either  one  way  or  the  other  in  England, 
but  I  think  the  history  of  the;proceedings  of  Mr.  Robert  Hennings 
Parr  against  the  Corporation  of  Poole  does  throw  some  light  upon 
the  question.  Upon  the  passing  of  the  statute  6  &  6  W.,  IV.,  ch. 
76,  the  Municipal  Corporation  Act,  Mr.  Parr  was  dismissed  from 
his  office  of  town  clerk  of  the  town  ^nd  county  of  Poole.  He 
claimed  compensation,  and  the  corporation  awarded  him  £4,500, 
for  which  the  corporation  gave  a  bond  payable  by  instalments  out 
of  the  funds  of  the  borough.  The  payments  not  being  all  made  he 
brought  an  action  against  the  corporation  and  recovered  judgment 
by  default,  and  upon  the  judgment  he  caused  an  eUffii  to  bo  ex- 
tended, and  thereupon  brought  an  action  of  ejectment  to  recover  a 
piece  of  land  used  as  a  meat  market,  together  with  the  Guild-hall 
and  other  erections  and  buildings  thereon,  then  used  and  occupied 
by  the  corporation  for  the  public  purposes  of  the  town.  Previous 
to  this  some  of  the  rate-payers  filed  an  information  to  restrain  the 
•town  council  from  paying  Mr.  Parr,  and  to  test  the  legality  of  im- 
posing a  rate  for  the  purpose ;  and  Mr.  Parr  also  applied  to  the 
Court  of  Queen's  Bench  for  a  mandamus  against  the  mayor,  alder- 
men and  councillors  of  the  town,  to  compel  them  to  impose  a  rate 
to  pay  the  demand.  In  the  ejectment  a  rule  for  judgment  was  ob- 
tained unless  the  persons  in  possession  should  appear  and  plead. 
On  behalf  of  the  mayor,  aldermen  and  councillors  an  application 
was^made  to  the  court  to  be  permitted  to  defend  without  confessing 

gossession,  and  the  ground  of  asking  to  defend  was  that  the  Guild- 
all  was  the  only  place  in  which  they  had  been  accustomed  to 
transact  the  public  business,  and  that  the  sessions  for  the  borough 
were  held  in  the  Guild-hall,  and  the  same  was  used  by  the  justices 
for  public  purposes  only.  Lord  Denman,  in  giving  judgment  upon 
the  application,  said  the  court  was  not  calleid  upon  in  that  stage 
of  the  proceedings  to  decide  whether  their  property,  applicable  to 
public  purposes  only,  was  liable  to  be  taken  in  execution ;  but  he 
said  the  court  wished  to  be  understood  as  not  glring  any  counte- 
nance to  tiie  supposition  that  corporate  property,  though  applied 
to  public  purposes,  was  protected  from  the  lawful  claims  of  per- 
sons having  demands  upon  the  corporation.  See  The  AUomey- 
General  Y.  Corporation  of  Poole  (2  Keen  190,  4  M.  &  Cr.  17, 
Eeffina  v.  Ledgard  (1  Q.  B.  619),  Parr  v.  The  Attomey-Oeneral  ( 
CI.  &  F.  409  and  6  Jur.  245),  Doe  Parr  ▼.  Roe,  (1  Q.  B.  700). 

It  will  be  observed  in  Parr*s  case  that  there  was  other  property, 
such  as  the  meat-market,  and  other  erections  and  buildings  besides 
the  Guild-hall,  which  latter  was  used  for  public  purposes  and  the 
courts,  for  which  the  action  was  brought,  and  the  defendants 
sought  to  defend  the  action  inasmuch  as  the  Guild-hall  was  used 
for  those  purposes. 

In  the  case  before  ns  it  is  the  school  house  and  the  land  belong- 
ing to  it  used  for  the  purposes  of  the  school  which  has  been  sold, 
and  we  fire  called  upon  to  say  whether  that  can  legally  be  done. 
The  statute  18  &  14  Vic,  ch.  48,  sec.  12,  subsec.  1,  enables  the 
trustees  to  acquire  and  hold  as  a  corporation,  by  any  title  whatso- 
ever, any  land  for  common  school  purposes  until  the  power  should 
be  taken  away  or  modified,  and  to  apply  the  same  according  to 
the  terms  of  acquiring  or  receiving  them.  By  the  terms  of  the 
conveyance  to  the  trustees  of  the  land  in  question  it  was  to  be 
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held  in  trust  for  the  use  of  a  common  school  for  the  united  sec- 
tions ;  provided,  and  it  was,  as  the  instrument  expresses  itj  the 
true  intent  and  meaning  of  the  deed  of  conveyance,  that  if  the 
premises  should  at  any  time  cease  to  be  used  for  common  school 
purposes  for  the  space  of  three  years,  then  the  said  premises 
should  revert  to  the  grantor.  Now,  if  the  plaintiff  can  be  at 
liberty  to  sell  the  premises  upon  his  judgment  and  execution,  and 
buy  it,  and  then  can  dispossess  the  trustees,  so  that  the'  same 
can  no  longer  be  used  for  common  school  purposes,  the  plaintiff's 
act  can  neither  be  beneficial  to  himself  nor  the  corporation.  But 
independent  of  the  terms  upon  which  this  particular  school  house 
and  premises  are  held,  I  think  it  is  against  public  policy  to  permit 
the  public  property  of  this  description  to  be  sold  upon  execution. 

By  the  7th  sub-section  of  the  section  of  the  act  quoted,  it  is  the 
duty  of  the  trustees  to  provide  tox  the  salaries  of  teachers  and  all 
other  expenses  of  the  school  in  such  manner  as  the  majority  of  free- 
holders or  householders  of  the  section  may  desire ;  and  if  the  sums 
be  insufficient  to  defray  all  the  expenses,  the  trustees  shall  have 
authority  to  assess  and  cause  to  be  collected  any  additional  rata 
in  order  to  pay  the  balance. 

It  is  not  for  us  in  this  action  to  point  out  to  the  plaintiff  what 
remedy  he  may  have  in  order  to  procure  payment  of  the  debt  for 
which  he  recovered  judgment  against  the  corporation,  or  indeed 
to  say  whether  he  has  any  remedy.  It  is  admitted  that  the  debt 
due  the  plaintiff  was  for  building  the  school  house,  and  in  such 
case  we  see  that  for  the  erection  of  the  school  house,  the  6th  section 
of  16  Vic,  ch.  185,  enables  the  trustees  to  assess  the  section  for 
that  purpose.  The  16th  sub-section  of  section  12  of  18  &  14  Vic, 
ch.  48,  enacts  that  in  case  any  of  the  trustees  shall  wilfully  neglect 
or  refuse  to  exercise  such  powers  as  are  vested  in  them  for  the 
fulfilment  of  any  contract  or  agreement  made  by  them,  they  shall 
be  personally  responsible  for  the  fulfilment  of  such  contract  or 
agreement. 

Looking  at  the  whole  of  the  school  acts,  and  the  objects  and  in- 
tents for  which  the  same  have  been  enacted,  and  the  duties  im- 
posed upon  the  trustees  with  regard  to  the  Ailfilling  of  contracts 
made  by  them,  and  the  power  given  them  enabling  them  to  do  so, 
the  liability  and  responsibility  cast  upon  them  individually  if  they 
neglect  to  perform  their  duty,  I  think  the  effect  is  to  create  these 
corporations  for  public  beneficial  and  charitable  purposes,  and  that 
the  property  should  be  held  and  administered  for  the  ends  and 
purposes  for  which  it  was  given  and  held.  • 

It  is  sufficient  to  hold,  in  this  action  of  ^ectment,  to  rteover  the 
school  house,  that  it  is  contrary  to  public  policy  to  hold  that 
property  which  Is  held  for  such  purposes  as  this  can  be  sold  upon 
execution  against  the  corporation.  The  corporation  possibly  msy 
hold  property  the  uses  of  which  would  be  for  the  public,  or  the 
profits  of  which  might  be  appropriated  to  the  maintenance  of  the 
school,  and  which  it  would  be  right  to  hold  might  be  sold  upon 
execution,  but  that  is  different  from  selling  the  school  house  itself 
which  is  as  much  in  daily  use  for  the  children  of  the  section  as  the 
court  house  is  for  the  holding  of  the  courts,  or  the  prisons  for 
confining  prisoners  of  the  counties,  and  I  apprehend  it  could  not 
possibly  be  held  that  these  latter  are  liable  to  be  sold  upon  exe- 
cution. 

I  think  the  pottea  should  therefore  be  given  to  the  defendants. 

MoLsAK,  J.  concurred. 

Judgment  for  defendants. 


Ths  Chibv  Svpkkihtkndint  ov  Schools  (Appellant) . 
In  thb  mattbb  betwbbn  William  Milbb  {Plaintiff)  and  Gbobgb 
H.  Stlybstbb,  Phillip  Widbman,  and  Robbbt  Johnson,  tbus- 

TBBS  or  VNION  SCHOOL  SBCTtON  NO.  2,  IN  WHITGHCBCH,  AND  NO. 

7,  IN  Mabkham  (Defendants), 

&iit  by  teacher  against  trusteesS^erence  to  arbitration^AppwL 

Wher«  an  action  in  the  DiTlaion  Conrt  by  a  school  teacher  against  the  tnwteea 
was  referred  to  arbitration  by  order  of  the  Judge,  with  the  consent  of  the  partitis. 
Hddt  that  the  decision  oi  the  arbltrattMr  couid  not  be  appealed  from  under  the 
lGVic,ch.l85,8ec24. 

Remarks  as  to  the  defendants  remedy  by  prohibition. 

Appbal  from  the  second  Division  Court  of  the  United  Counties 
of  York  and  Peel. 

The  plaintiff  was  engaged  as  teacher  in  the  above  school  section 
(of  which  the  defendants  are  trustees)  from  the  8rd  of  January  to 
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the  18th  of  February,  1859,  at  £85  per  annnm.  About  the  first 
day  of  February,  1859,  a  cheque  was  given  him  by  the  local  sup- 
erintendent of  Whitchurch,  on  the  order  of  the  trustees,  and  be 
endorsed  it  to  Sylvester.  After  his  dismissal  he  brought  an  action 
in  the  above  Division  Court  against  Sylvester  for  the  amount  of 
the  cheque.  At  the  trial  it  was  objected  that  Sylvester  could  not 
be  made  individually  responsible,  as  he  was  only  one  of  the  trus- 
tees, and  had  received  no  consideration.  The  judge  then  asked  if 
the  other  trustees  would  be  added  as  defendants,  to  which  they 
agreed.  Some  objection  being  made  to  the  legality  of  trying  the 
ease  before  the  judge,  and  the  clauses  of  the  School  Acts  relating 
to  arbitration  between  trustees  and  teachers  being  spoken  of,  the 
judge  overruled  the  objections,  and  after  some  discussion  endorsed 
on  the  summons  the  following  order :  '*  Ordered  to  be  referred  to 
the  award  and  final  determinaUon,  of  the  ftev.  J.  S.  Hill,  to  decide 
the  matters  of  diflference,  as  wel!l  as  this  suit  between  the  parties. 
By  consent"  The  clerk  of  the  court  afterwards  drew  up  an  order 
of  reference,  which  directed  that  the  award  when  made  might  be 
entered  as  the  judgment  in  the  cause ;  and  the  award  having  been 
made  in  favour  of  the  plaintiff,  he  endorsed  on  tne  summons : 
**  By  award  of  Rev.  Mr.  Hill,  judgment  for  plaintiff  for  £25,  with 
costs,  ordered  to  be  paid  in  twenty  days. 

The  appellant,  treating  this  as  a  decision  within  the  16  Vic,  ch. 
185,  see  24,  appealed  from  the  judgment,  oji  the  following  and 
other  grounds :  1.  That  the  court  below  had  no  jurisdiction  in  the 
matter.  2  That  even  if  it  had,  the  award  (now  entered  as  judg- 
ment) is  bad,  being  against  the  trustees  individually,  and  also 
against  parties  whose  responsibility  was  not  proved.  8.  That  the 
contract  with  the  teacher  was  not  under  the  corporate  seal. 

HodgtM  for  the  appeal.     Camenm^  Q*  C,  contra. 

BuBiis,  J.,  delivered  the  judgment  of  the  Court 

We  do  not  think  this  is  an  appealable  matter  under  the  24th  sec- 
tion of  16  Vic,  ch.  186.  That  section  contemplates  that  there 
may  exist  cases  triable  in  the  Division  Court  against  and  between 
superintendents,  trustees,  teachers,  and  others  acting  under  the 
provisions  of  the  Common  School  Acte ;  and  to  provide  for  uni- 
formity of  decision  an  appeal  to  dther  of  the  superior  courts  of 
law  is  given  to  the  chief  superintendent  of  schools.  When  the  ap- 
peal is  properly  initiated,  the  judge  of  the  Division  Court  is  to 
eertify  under  Ms  hand  the  summons  and  statement  of  claim,  and 
other  prooeedings  in  the  case,  together  with  the  evidence  and  his 
own  judgment  thereon,  and  all  objections  made 'thereto.  Now, 
iMlead  of  doing  this,  the  judge  in  this  instance  oertifies  to  the 
sommonB  and  statement  of  claim,  and  the  proceedings  to  refer 
the  matter  to  arbitration,  with  the  judgment  of  the  arbitrator, 
and  without  any  evidence  whatever.  The  legislature  never 
meant  that  this  court  should  be  an  appellant  court  from  the 
determination  of  an  arbitrator  appointed  by  the  judge  of  the 
Division  Court  For  all  that  appears  upon  the  fiMO  of  the 
summons  and  statement  of  claim  in  the  Division  Court,  the  case 
would  seem  to  be  that  of  one  of  an  ordinary  character.  The  judge 
had,  under  4th  section  of  16  Vic.  ch.  177,  power,  with  the  consent 
of  both  parties  to  the  suit,  to  refer  the  matters  in  dispute  in  the  suit 
between  the  parties,  as  also  matters  not  in  the  suit,  to  arbitration, 
in  such  matters  as  he  might  think  reasonable  and  just  The  section 
provides  that  the  award  shall  be  entered  as  the  judgment,  and  shall 
be  as  binding  as  if  given  by  the  judge.  This  case  seems  to  have 
been  a  case  of  that  kind,  from  the  endorsement  made  by  the  judge 
on  the  summons  of  the  reference  by  consent,  the  award  of  the  ar- 
bitrator, and  the  judgment  entered  upon  the  award.  A  case  of 
that  kind  if  not  one  contemplated  by  the  24th  section  of  the  School 
Act  of  1858,  that  is,  chapter  185  of  16  Vic. 

If  the  case  in  the  Division  Court  was  of  that  nature  that  it  came 
under  the  provisions  of  the  17th  section  of  the  School  Act  of  1850, 
as  amended  by  the  15th  section  of  16  Vio.  oh.  185,  so  that  the 
remedy  was  by  arbitration,  and  that  no  action* should  be  brought 
in  any  court  of  law  or  equity  to  enforce  the  claim,  then  the  defen- 
dants' remedy  would  have  been  to  have  applied  to  the  superior 
courts  for  a  prohibition.  The  only  thing  to  be  said  against  such 
a  course  would  be  that,  perhaps,  before  the  defendants  could  have 
applied  for  and  obtained  the  writ  of  prohibition,  the  case  might  be 
tried  and  disposed  of  in  the  Division  Court  in  the  meantime.  We 
do  not  seem  to  have  as  speedy  a  remedy  in  that  respect  as  they 
have  in  England,  certainly,  but  still  I  do  not  think  it  is  any  argument 


against  the  course  to  say  thst  there  may  be  delay.  The  act  in 
England,  12  &  18  Vie.  ch.  109,  gives  parties  a  speedy  means  of 
obtaining  the  writ,  and  if  the  writ  be  improperly  or  improvidently 
issued,  the  courts  have  power  to  set  aside  the  writ.  See  In  re 
BaddeUy  v.  Denton  (4  Ex.  508).  If  the  defendants  appeared  to 
the  matter,  by  reason  of  want  of  jurisdiction,  the  judge  might  of 
the  writ  of  summons,  and  contested  the  right  of  the  judge  to  try 
course  try  that  question  and  give  judgment  upon  it,  and  if  he 
should  decide  wrongly  in  respect  to  it,  I  should,  at  present,  be  in- 
clined to  say  that  judgment  would  then  be  an  appealable  matter 
under  the  24  section  of  ch.  185.  But  if  it  were  not  so,  I  still  think 
the  case  would  be  one  to  apply  to  the  superior  courts  for  a  writ  of 
prohibition,  for  in  such  case  the  defendants  would  not  be  submit- 
ting to  or  acquiescing  in  the  judge  entertaining  the  suit  because 
he  had  jurisdiction.  I  should  say  the  defendants  might,  in  an  ap- 
plication after  judgment,  take  the  opinion  of  a  court  of  superior 
jurisdiction  whether  the  inferior  had  jurisdiction.  The  point  was 
raised  in  the  case  of  Roherit  v.  Humbly^  (8  M.  &  W.  120,)  but  was 
not  necessary  to  be  decided,  for  the  want  of  jurisdiction  was  appa- 
rent upon  the  face  of  the  proceedings.  Baron  Parke  said,  if  it  had 
been  necessary  he  should  have  wished  to  consider  whether  a  party 
is  to  be  bound  by  the  judgment  of  an  inferior  court,  where  he  has 
had  no  opportunity  to  dispute  its  jurisdiction.  Alderson,  Baron, 
however,  said  he  thought  the  court  had  a  right  to  interfere,  and 
even  to  grant  the  writ  of  prohibition  after  execution,  and  he  says, 
all  the  cases  where  it  has  been  held  otherwise  have  turned  on  the 
acquiescence  of  the  party.  The  passages  quoted  from  2  Coke's 
Inst,  602,  I  think  are  decisive  on  the  point,  and  reason  is  in  favour 
of  it. 

In  the  present  case,  however,  I  have  not  adverted  to  the  rights 
of  the  defendants,  with  any  view  of  encouraging  them  to  try  the 
experiment  of  applying  for  a  prohibition.  Vt  they  did  make  the 
application  they  might  be  met  with  the  answer  that  they  had 
given  their  consent  to  a  reference  of  all  matters  in  the  suit,  as  well 
as  all  other  matters,  and  under  the  section  alluded  to  in  the  Divi- 
sion Court  Act  of  1858,  the  judge  had  the  power  to  make  such  a 
reference. 

The  case,  so  far  as  we  have  now  to  deal  with  it  upon  this  appeal 
of  the  chief  superintendent  of  schools,  is  clearly  not  one  coming 
within  the  meaning  of  the  provisions  giving  an  appeal  to  this  court, 
and  therefore  must  be  dismissed. 

Appeal  dismissed. 


IN  CHAMBERS. 


B^parUd  bff  BoratT  A.  BABRisoir,  Esq.,  Barridar<ii-L9w, 

Chaklks  Watts  v.   William  Littls.    John   Huntxb,   Josxpb 

LoiisT,  Aim  Hbkrt  Eirkland. 
Chahlxs  Watts  v.  Joskph  Lonbt  amd  Henbt  Exaklaxd. 

Amaidmeni--'Ttrm»— Setting  atide  judgment  in  iJeetmenl—Tenni. 

Upon  tbe  application  of  plaintiff,  the  following  amendroenta  wer«  allowed  bj  a 
Judge  in  chambera,  upon  tamui  of  paying  coats,  lat  Tbe  insertion  in  a  judg- 
ment roll  of  the  date  of  Ita  entry.  2nd.  Tbe  insertion  in  tbe  roll  of  the  amount 
of  taxed  coats  In  the  cause.  8rd.  The  insertion  in  the  roll  of  the  afrgre- 
gate  amount  of  debt  and  coats  recovered  in  the  cause.  4th.  The  statement  in 
a  Ji.  fa.  lands  of  the  true  amonnt  of  debt  and  costs,  an  amount  being  therein 
erroneoosly  atated.  6th.  A  aimilar  amendment  in  a  ven,  tx.  landa  and  Jl.  fa, 
residue. 

Where,  in  an  action  of  ejectment,  defendant  was  a  few  minntea  too  late  in  the 
entnr  of  appearance  to  the  writ,  and  afterwards  promptly  applied  to  set  aside 
the  judgment,  npon  an  attdaTit  of  merits,  showing  tbe  merits  in  detail,  the  ap> 
plication  waa  allowed,  npon  the  terms  of  entry  of  appeannoe  and  payment  of 
eosts  within  a  month,  otherwise  summons  to  be  discharged. 

Where  the  summons  to  shew  cause  why  the  judgment  in  («}ectment  should  not 
bb  set  aside  was  dlsebsrged  with  costs,  and  leave  granted  to  make  a  second 
application  for  the  same  purpose,  the  second  summons  waa  made  abaolute,  only 
on  the  terma  of  paying  the  costa  of  the  Judgment,  and  of  both  applications. 

(Chamberi,  81st  Angnst,  1800.) 

The  first  of  these  causes  was  an  action  of  ejectment,  brought  to 
recover  possession  of  a  parcel  of  land  in  the  township  of  Burford ; 
and  judgment  was  entered  for  want  of  an  appearance. 

The  defendant,  Joseph  Loney,  advised  with  an  attorney  (Mr. 
D.  Q.  Miller)  who  thought  he  had  no  defence  at  law,  but  seemed 
to  think  that  he  might  maintain  his  possession  by  the  aid  of  a 
court  of  equity,  in  restraining  proceedings  at  law ;  and  so  he 
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delayed  entering  appearance  to  this  action  of  e jectmenti  but  at 
the  last  moment  made  up  his  mind  to  enter  an  appearance,  and 
sent  the  proper  instructions  to  his  agent  at  Brantfonl. 

The  agent  went  on  the  last  day,  and  found  that  judgment  by 
default  had  been  signed  about  five  minutes  before  he  reached  the 
office. 

Then  defendants'  attorney  moved  to  set  aside  the  judgment  by 
default,  on  an  affidavit  of  merits,  upon  the  usual  terms  of  paying 
costs.  The  merits  he  shewed  were  these:  That  defendant  had 
been  owner  of  this  land,  and  was  still  in  possession  of  it :  that 
plaintiff  claimed  title  as  purchaser  from  one  Daniel  Murphy, 
vendee  of  the  sheriff  of  the  county  of  Brant,  under  an  execution 
against  the  lands  of  defendant  and  one  Elrkland,  at  the  suit  of 
the  said  Daniel  Murphy :  that  that  was  a  judgment  in  the  Queen's 
Bench  for  about  £40  damages  and  costs,  the  true  debt  being  about 
£17  ;  but  at  the  sheriff's  sale  the  land  was  bid  off  by  one  Alfred 
Watts  for  £10 :  that  the  sale  was  brought  about  by  a  fraudulent 
collusion  between  the  plaintiff,  Murphy,  and  the  sheriff  of  Brant ; 
and  that  there  were  various  irregularities  in  the  proceedings  by 
execution  for  sale  of  the  land,  which  irregularities  were  specified. 

On  shewing  cause  against  the  summons  to  set  aside  the  judg- 
ment by  default  in  the  ejectment,  on  which  a  writ  of  hob,  foe.  pos. 
had  been  issued,  but  was  not  executed,  the  plaintiff  shewed  that 
he  claimed  not  only  under  the  sheriff's  sale  in  Murphy's  judgment 
— which  sheriff's  sale  was  made  on  81  st  January,  1860-~but  also 
as  purchaser  from  Alfred  Watts  (son  of  plaintiff)  who  was  vendee 
of  the  sheriff  of  Uie  county  of  Brant,  at  a  sale  by  Uie  sheriff  made 
on  7th  February,  1860,  upon  a  fi.  fa,  on  a  judgment  obtained  by 
this  plaintiff,  Charles  Watts,  against  defendant,  Joseph  Loney, 
and  KirUand. 

Upon  this  cause  being  shewn  (the  debt  in  this  judgment  being 
£600  and  upwards,  and  obtained  by  confession)  Mr.  Justice 
Richards,  be&re  whom  the  summons  to  set  aside  the  judgment  in 
ejectment  was  heard,  discharged  the  summons  with  costs,  but 
allowed  defendant,  Joseph  Loney,  to  renew  his  application  to  set 
aside  the  judgment,  if  he  could  shew  any  merits  as  against  plain- 
tiff claiming  under  this  double  chain  of  title. 

The  second  application  was  heard  before  the  Chief  Justice  of 
Upper  Canada :  the  defendant,  however,  not  having  paid  the  costs 
of  the  first  application. 

The  judge  (Bums,  J.)  who  granted  the  latter  summons,  granted 
at  the  same  time  a  summons  in  the  second-named  cause,  on  the 
application  of  the  plaintiff,  Charles  Watts,  on  the  defendants, 
Joseph  Loney  and  Henry  Kirkland,  in  the  case  of  Charles  Watts 
against  them,  to  satisfy  the  judgments  in  which  case  the  land  was 
sold,  to  shew  cause  why  the  judgment  roll  in  that  cause  should 
not  be  amended  as  of  the  day  when  the  judgment  was  entered. 

1st  By  inserting  in  the  roll  the  date  of  the  entiy  of  said  judg- 
ment, viz.,  14th  May,  1857. 

2nd.  By  filling  up  the  blanks  left  in  the  roll  for  that  purpose, 
the  sum  of  £3  Ids.  6d.,  the  amount  of  taxed  costs. 

8rd.  And  also  filling  in  the  aggregate  amount  of  damages  and 
costs,  being  £1003  Ids.  5d. ;  which  sum  was  in  the  roll  left  blank. 
•  4th.  To  amend  the  fi*  fa.  against  goods,  by  making  it  correspond 
with  the  judgment  and  proecipe ;  and  directing  the  writ  to  the 
sheriff  of  the  county  of  Brant,  instead  of  the  sheriff  of  Wentworth 
(to  whom  it  was  erroneously  directed.) 

5th.  To  amend  the  fi.  fa,  against  lands  in  the  same  manner — 
the  same  error  having  been  committed  in  it 

6th.  To  amend  the  said  writ  against  lands,  by  inserting  £1,008 
158.  5d.,  instead  of  £8008  15s.  5d.,  erroneously  inserted  therein. 

7th.  To  amend  a  similar  error  in  the  writ  of  venditioni  exponas 
against  lands,  and  fi  fa,  for  residue. 

8th.  And  to  amend  any  other  errors  or  imperfections  in  any  of 
the  said  proceedings,  arising  from  the  mistake  or  oversight  of  the 
officer  of  the  court. 

The  defendant,  Joseph  Loney,  besides  relying  on  these  errors, 
or  some  of  them,  as  rendering  the  sheriff's  sale  invalid,  under 
wliich  the  plaintiff,  Charles  Watts,  claimed,  filed  an  affidavit  also, 
in  which  it  was  sworn  that  he  believed  that  the  judgment  debt  of 
Charles  Watta  was  satisfied  before  the  sale—by  a  chattel  mortgage 
which  defendants  had  given  to  him  of  all  their  stock  in  trade,  and 
their  goods — and  by  assignment  of  a  mortgage  made  by  a  third 
party  to  defendants.     And  he  shewed  that  while  these  applications 


were  pending,  that  he  had  filed  a  bill  in  Chancery  against  the 
plaintiff  to  compel  him  to  account  for  what  he  received  under  a 
power  of  sale  given  to  him  in  the  chattel  mortgage. 

Carroll,  tor  defendants,  among  other  things,   contonded  that 
the  judgment  was  satisfied  before  the  land  was  sold  under  it,  and 
produced  a  verified  copy  of  a  bill  filed  in  the  court  of  Chancery  , 
against  plaintiffs  at  the  suit  of  defendants. 

Harrison^  contra,  cited  Har.  C.  L.  P.  A.  131,  note  a,  605; 
Tay  V.  ffM,  18  L.  J.  Q.  B.  18 ;  Chit.  Forms,  7  Bdn.,  478,  and 
9  Edn.,  1461 ;  Wnght  v.  Landell,  Tay.  U.  C.  R.  416 ;  JBdlton  v. 
Hogadone,  R.  &  Dig.  '*  Amendment,"  IIL  14  ;  Doe  d,  Spafford  v. 
Brown  ei  al,  8  U.  C.  0.  S.,  92 ;  Doe  d,  BouUon  v.  Fergmon,  5  U. 
C.  Q.  B.,  515. 

Robinson,  C.  J. — As  to  the  summons  obtained  by  the  pluntiff 
for  amending.  The  accumulation  of  errors  in  the  judgment  and 
subsequent  proceedings  in  the  case  of  Charles  Watts  against  Loney 
and  Kirkland,  is  something  quite  surprising  and  unaccountable ; 
so  great  indeed  as  to  make  one  hesitate  to  exercise  a  discretion  in 
amending  procoedings  which  may  be  called  a  mass  of  mistakes. 
And  I  must  at  least  take  care  not  to  incur  the  risk  of  possible 
injury  to  any  third  party  by  curing  such  defects. 

I  allow  the  2,  8,  6  &  7  amendments  asked  for,  which  will  cure 
the  imperfections  in  the  judgment  of  omitting  to  shew  the  amount 
of  the  taxed  costs,  and  the  aggregate  amount  of  damages  and 
costs ;  and  will  also  correct  the  errors  in  stating  the  amount  in  the 
fi,  fa,  against  lands,  and  in  the  vendiHoni  txponat  and  fL  fa,  for 
residue  to  be  £3008  158.  5d.,  instead  of  £1008  15s.  5d.,  as  the 
amount  will  stand  in  the  judgment  roll  when  amended. 

In  all  these  amendments  there  is  something  to  amend  by :  the 
errors  are  apparent,  and  no  one,  as  it  appears  to  me,  can  be 
izgured  by  them. 

I  grant  the  first  amendment  moved  for,  of  inserting  in  the  judg- 
ment roll  the  day  when  the  judgment  was  entered,  which  was 
very  heedlessly  left  blank ;  though  I  have  some  hesitation  in  doing 
so,  from  an  apprehension  that  it  may  poeaibly  lead  to  inoonveai- 
enee  or  loss,  from  the  effect  it  m%j  have  in  regard  to  the  time  of 
land  being  bound  by  the  judgt&ent 

I  decline  to  allow  the  writs  of  execution  to  be  amended  by  now- 
addressing  them  to  the  sheriff  of  Brant,  instead  of  Wentworth, 
after  the  sheriff  of  Brant  has  acted  upon  them  without  authority. 
The  plaintiff,  however,  has  my  permission  to  appliy  to  the  oourt 
for  those  amendments.  («)    I  do  not  feel  olear  in  iJlowing  then. 

If  tibe  title  of  the  purchaser  will  not  be  affected  by  the  irregu- 
larities in  the  writs  against  goods  and  against  lands,  whioh 
founded  the  venditioni  eacponas  and  fi,  fa,  for  residue  on  which  the 
sale  took  place,  then  the  refusal  to  allow  the  amendment  will  not 
signify.  If,  on  the  other  hand,  there  is  in  those  extraordinary 
errors,  anything  fiital  to  the  title,  under  the  ciroumstanoe  of  the 
plaintiff  on  the  writs  being  himself  the  purchaser  at  sheriff's  sale, 
then  I  am  not  satisfied  that  I  could  properly  make  such  amend^« 
meats. 

The  amendments  which  I  allow  are  to  be  made  on  payment  of 
costs. 

Then  as  to  the  defendants'  application  to  set  aside  the  judgment 
by  default,  on  the  affidavit  of  merits;  and,  of  course,  on  the 
common  terms  of  paying  costs  of  the  judgment,  and  execution 
issued  upon  it,  and  the  costs  of  opposing  the  application.  It  is 
to  be  observed,  on  the  one  hand,  that  in  the  bill  which  the  defend- 
ant has  filed  in  Chancery,  and  which  he  has  himself  brought 
before  us,  in  order  to  shew  that  he  is  in  earnest  in  seeking  a 
remedy  on  the  ground  of  the  judgment  being  satisfied  before  the 
land  was  sold  upon  it,  the  defendant  himseUT  has  stated  that  he 
has  no  defence  at  law  to  the  ^ectment ;  and  I  confess  I  am  much 
inclined  to  believe  that  his  attorney  thought  so,  and  on  that 
account  omitted  to  appear  to  the  writ  till  he  was  too  late  to  save 
his  time. 

If  one  could  clearly  see  this,  certainly  it  would  be  a  strong 
argument  against  interfering  with  the  judgment  But  Mr.  Mil- 
ler's affidavit  states  the  ease  somewhat  differently ;  and  besides, 
when  the  defendants'  appearance  was  in  fact  taken  to  the  proper 
office  only  a  few  minutes  after  the  judgment  was  signed,  it  would 
be  too  rigid,  I  think,  to  refuse  to  allow  an  opportunity  of  defence, 

(a)  SnlMequantly  npon  the  appUcatioti  of  the  Plaintiff  to  the  taU  court,  theee 
amendmentH  were  aleo  allowed,  (WaUt  t.  Lone^  tt  oZ,)  O.P.,  T.T„  I860.— £db.  UJ. 
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when  the  applioation  was  made  so  promptly  after  the  jadgraent, 
and  a  trial  has  not  been  lost 

I  shall  make  the  summons  to  set  aside  the  judgment  absolnte  on 
condition  of  paying  costs,  tiz.,  the  costs  of  the  judgment  and  pfo- 
ceedings  upon  it ;  the  costs  of  opposing  Ui«  first  summons,  which 
was  discharged  with  costs ;  and  the  costs  of  opposing  this  sum- 
mons. And  unless  these  costs  shall  be  paid,  and  appearance  en- 
tered, within  one  month,  then  this  summons  to  be  discharged  with 
costs. 

Habtkt  Tibst  v.  Jambs  W.  Comstook. 

Cbruci.  Slais.  U,  C^  cap.  22  «ec.  81,p.  WV—Arrul—AppUoaiMnfar  dUcKatye^ 

Intention  to  quU  Cbnoula, 

When  defendant  made  applkatinn  under  and  pnnoant  to  see.  81  of  Oouol.  State 


U.  C.  eap.  22,  to  tM  dhcharged  oat  of  custody,  on  the  giDund  that  when  arreeted 
be  had  no  intention  to  quit  Canada,  with  intent  to  defraud  his  creditors  gene- 
rally, or  the  plaintiff  in  particular,  or  Ibr  anr  other  pniposa ;  and  it  appeared 
that  the  debt  for  wliich  he  was  arreeted  liad  been  oraaled  through  firand;  that 
he  liad  no  more  ties  in  Qinada  than  anywhere  elae,  where  he  would  not  be 
criminally  reeponsible  Ibr  his  acts  of  Iraud— the  application  was  revised. 

(Chambers,  13th  January,  1800.) 

This  was  a  summons  calling  upon  plainti£f,  among  other  things, 
to  shew  cause  why  the  writ  of  capias  issued  in  this  cause,  the 
arrest  of  the  defendant  thereunder,  and  all  proceedings  subsequent 
thereto  should  not  be  set  aside,  on  the  ground  that  both  the  plain- 
tiff and  defendant  were,  at  the  time  of  the  issue  of  the  writ,  citizens 
of  a  foreign  country ;  or  why  the  arrest  should  not  be  set  aside, 
and  the  defendant  altogether  discharged  from  custody,  on  the 
ground  that  the  defendant  had  not,  either  at^the  time  of  the  making 
of  the  affidavit  to  arrest  the  issue  of  the  writ  of  capias  thereon, 
or  the  arrest  of  the  defendant  thereunder,  any  intention  to  quit 
Canada,  with  intent  to  defraud  his  creditors  generally,  or  the 
plaintiff  in  particular,  or  for  any  other  purpose. 

The  affidayit  of  plaintiff,  on  which  defendant  was  arrested, 
stated  that  on  2nd  July,  1849,  defendant  applied  to  him  for  a  loan 
of  $3,950,  security  to  be  giTeu  by  a  bill  of  exchange  at  six  days, 
on  B  Mr.  Haggard,  of  Bu&lo,  and  on  warehouse  receipts  for  600 
barrels  of  flour  and  8,000  bushela  of  wheat :  that  defendant,  in 
order  to  put  Haggard  in  funds  to  meet  the  bill,  had  agreed  to  con- 
sign to  him  flour  to  the  amount  of  the  bill :  that  before  the  bill 
matured,  defendant  called  upon  plaint!^  and  said  he  would  not 
cpnaign  the  flour  as  he  could  do  better  with.it,  but  would  be  sure, 
natwithstanding,  to  meet  the  bill:  that  when  the  bill  matured, 
defendant  paid  to  plaintiff  $1,000,  and  offered  a  bill  of  exchange, 
drawn  at^thirty  days,  for  $3,000,  upon  a  Mr.  King,  of  Buffalo,  to 
whom  he  aaid  he  had  consigned  flour  to  that  amount — the  ware- 
house reoeipts  to  be  held  by  the  plaintiff  in  the  meantime :  that 
King  had  no  flour  consigned  to  him  by  plaintiff^  and  in  con- 
sequence the  draft  for  $3,000  was  protested :  that,  on  enquiry, 
pl^tiff  diaoovered  that  there  were  not  in  warehouse  either  the 
600  barrels  of  flour  or  the  8,000  bushels  of  wheat  called  for  by  the 
warehouse  reoeipts :  that  defendant  had  committed  a  gross  A*aud 
on  the  plaintiff :  that  on  the  29th  August  he  absconded  f^om  Mil- 
waukie  to  defraud  the  plaintiff,  and  to  aToid  being  arrested  for 
fraud:  that  on  the  28th  October  plaintiff  had  recovered  judgment 
against  defendant  for  the  amount  of  his  said  debt :  that,  for  the 
reasons  aforesaid,  **  he  verily  believed  that  the  said  James  W. 
Comstock  will  quit  Canada,  unless  forthwith  apprehended." 

Corroboratory  affidavits  were  filed  by  Mr.  Haggard  and  others 
mentioned  in  the  plaintiff's  affidavit 

The  defendant  filed  an  affidavit,  in  which  he  swore  that  both 
himself  and  plaintiff  were  citizens  of  a  foreign  state  ;  in  general 
terms  denying  the  alleged  frauds :  and  alleged  that  in  Milwaukee 
it  is  customary  for  merchants  to  advance  money  at  usurious  rates 
on  fraudulent  warehouse  receipts,  and  to  threaten  criminal  pro- 
secution in  the  event  of  refasal  to  pay  the  usurious  rates.  Other 
affidavits,  made  by  Hon.  Cicero  ComstoCk,  a  member  of  the  Senate 
of  the  United  States  and  a  brother  of  defendant,  and  by  Patrick 
George  Norris,  his  attorney,  were  filed  by  the  defendant  In  the 
former,  the  alleged  law  of  the  State  of  Wisconsin  as  to  fraudulent 
warehouse  reoeipts,  was  fully  stated ;  and  in  the  latter,  certain 
facte  were  adduced  to  show  that  the  defendant  never  had  any  in- 
tention to  quit  Canada,  knowing,  as  he  did,  that  if  he  returned 
to  the  United  States  he  would  be  prosecuted  criminally. 

Various  affidavits  were  filed  by  plaintiff  in  reply,  corroborating 
the  affidavits  of  plaintiff,  and  strongly  denying  that  it  is  the  cus- 


tom in  Milwaukie,  as  alleged  by  defendant,  for  eemmerolal  men 
there  to  advance  money  on  fraudulent  warehouse  receipts. 

The  contents  of  the  affidavits,  both  of  plaint^  and  defendant, 
are  in  other  particulars  more  fully  notioed  in  thsi  judgment  of  the 
court. 

Harruan,  for  defendant,  as  to  both  plaintiff  and  defendant  being 
citiiens  of  a  foreign  state,  cited  Coaens  v.  Mit€^e,  Dra.  Rep.  176 ; 
Bayner  v.  Mamiltan,  M.  T.  2  Vic.  M.S. ;  B.  &  H.  IMg.  «<  Arrest," 
IV.  2 ;  IVear  v.  Ferguson^  2.  U.C.  Cham.  B.  144 ;  BrtU  ▼.  Smitht 
1  U.  C.  Prao.  R.  809 ;  Romberg  t.  SUenboek  ti  ol,  i&.  200 ;  Blu- 
menthol  vi  Solomon^  2  U.C.  Prac.  B.  61 ;  but  relied  rather  on  the 
second  ground  of  the  application,  vis.,  fojr  the  discharge  of  the 
defendant,  on  the  ground  that  when  arreeted.he  was  not  about  to 
quit  Canada  for  the  purposes  sworn,  or  for  *ny  purpose.  As  to 
this  he  cited  Consol.  Stat.  U.C.  eap.  22,  see*.  81  p.  191 ;  Talbot  v. 
BulkeUg,  16  M.  &  W.  196 ;  BuUoek  v.  Jenkint,  I  L.M.  ft  P.  646 ; 
Pegler  v.  Mislop^  1  Ex.  487  ;  Bumu$  ▼.  Atr«nooreA,  4  Ex.  620  ; 
SiammerM  t.  BugheB,  18  C.  B.  627 ;  JBargreavet  v.  Eayu^  6  £1.  ft 
B.  272 ;  Robinaonw.  Gardiner,  7  Dowl.  P.O.  716 ;  Walker  y.  Lamb, 
lb.  181;  Gibbons,   Spalding,  11  M.  ft.Wi  191. 

J.  B.  Read,  e<mtra» 

Dbapeb,  C.  J. — In  this  application  to  j^t  aside  the  defendant'e 
arrest,  and  discharge  him  from  custody,  the  only  point  for  decision 
is  raised  on  this  objection — that  the  defendant  had  not,  at  the  time 
of  the  granting  the  order,  the  issuing  of  the  capias,  or  the  making 
of  the  arrest,  any  intenUon  of  quitting  the  ProVince  of  Canada  with 
intention  to  defraud. 

It  was  not  pressed  upon  me  to  review  the  decision  of  the  learned 
judge  who  made  the  order  for  the  ari^est,  upon  any  suggestion  of 
the  insufficiency  of  the  affidavit  before  him  to  sustain  such  an 
order.  The  application  was  based  entirely  on  the  new  matter 
disclosed  upon  affidavits.  Had  the  former  course  been  taken,  I 
should  have  referred  the  matter  to  the  f^U  court. 

It  is,  however,  necessary  to  refer  to  those  affidavits,  in  order  to 
apply  the  af&darits  filed  on  this  Hipplioation. 

The  plaintiff  discloses  a  gross  fraud  in  obtaining  an  advance 
of  money  on  the  security  of  a  bill  of  exchange  and  two  warehouse 
receipts,  the  bill  drawn  at  Milwaukie,  in  the  State  of  Wisconsin, 
where  the  plaintiff  and  defendiint  both  resided  at  the  time,  on  a 
party  in  Buffalo,  by  whom  acceptance  and  payment  were  reftised ; 
and  the  warehouse  receipts,  purporting  to  represent  the  defendant 
to  be  possessed  of  a  large  quhntity  of  flour  and  oats,  which  he  had 
not  The  defendant  absconded  from  Milwaukie  about  the  time 
the  bill  matured,  and  came  to  London,  in  this  Province,  and  the 
plaintiff  recovered  judgment  against  him  there,  but  no  satisfao- 
tion. 

The  pluntiff  swears  that  he  believed  the  defendant  had  with 
him  a  large  sum  of  money,  of  which  he  defrauded  plaintiff  and 
other  creditors  in  the  State  of  Wisconsin:  that  plaintiff  only 
resided  in  London  for  the  purpose  of  avoiding  plaintiff  and  other 
creditors:  and  that  '* defendant  will  abseond  from  Canada  the 
moment  he  learns  that  plaintiff  has  disoovered  his  residence." 
This  affidavit  is  strongly  corroborated,  in  material  parts,  by  affida- 
vits of  other  parties. 

The  defendant's  own  Affidavit  does  not  deny  any  fact  alleged  by 
the  plaintiff  as  to  his  indebtedness.  It  goes  further,  and  shows 
that,  by  the  laws  of  the  State  of  Wisconsin,  the  giving  such  ware- 
house receipts,  where  there  is  no  such  property  in  the  giver's  pos- 
session as  the  receipts  represent,  is  a  criminal  offence,  subjecting 
the  offender  to  not  leas  than  one  nor  more  than  two  years'  impri- 
sonment in  the  States'  prison.  It  further  avers  that  the  defendant 
left  Milwaukie  and  came  to  London,^  not  to  defend  plaintiff — 
which  intention  is  wHoUy  denied  —  but  to  avoid  criminal  prosecu- 
tion: that  defendant  left  real  estate  which  he  valued  at  four 
thousand  dollars,  and  personal  property  valued  by  him  at  sixteen 
hundred  and  twenty-five  dollars,  in  the  city  of  Milwaukie ;  that 
all  the  money  he  Drought  with  him  was  two  hundred  and  six 
dollars :  that  he  would  not  leave  the  Province,  as  he  knows  he 
would  be  arrested  on  these  warehouse  receipts  if  he  returned  to 
the  United  States :  that  a  few  days  before  his  arrest  he  was  told 
by  a  police  officer  that  the  plaintiff  had  gone  to  Toronto  to  get  a 
judge's  order  for  his  arrest,  but  he  told  the  officer  he  would 
remain  at  London,  whether  the  plaintiff  got  the  order  or  not  He 
also  stated  that  it  was  a  common  thing  among  businees  men  in 
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Milwaakie,  and  plaintiff  knew  it,  to  give  such  warehouse 
receipts  in  violation  of  the  law.  The  Honorable  Cioero  Comstook, 
a  member  of  the  Senate  of  Wisconsin,  and  a  brother  of  defendant, 
confirmed  this  latter  statement!  The  defendant's  attorney  swears 
that  some  days  previous  to  the  arrest,  the  defendant  told  him  what 
he  had  heard  from  the  police  officer,  and  that  he  (defendant)  had 
made  up  his  mind  to  remain  in  the  city  of  London,  as  he  knew  he 
would  be  arrested  on  a  criminal  prosecution  if  he  retarned  to  the 
United  States. 

The  plaintiff  filed  affidavits  in  reply,  shewing  that  defendant  bad 
been  indicted  in  the  State  of  Wisconsin  for  this  fraud — (the  indict- 
ment charges  the  offence  to  have  been  **  wilfully,  feloniously,  and 
fraudulently  committed :")  that  defendant  had  obtained  several 
thousand  dollars  from  various  banks  or  parties,  not  long  before 
he  absconded,  sums  amounting  to  $30,000,  which  are  under  his 
control,  if  he  did  not  bring  them  with  him  to  Canada.  That  his 
personal  property  left  behind  sold  for  about  $730,  and  his  real 
estate  was  not  worth,  above  incumbrances,  over  $1,500.  These 
affidavits  also  deny  the  existence  of  such  a  system  of  giving  fraudu- 
lent receipts,  as  is  sworn  to  by  defendant  and  his  brother. 

I  am  glad  that  I  can,  with  a  conviction  that  I  am  acting  in  the 
true  spirit  of  our  law,  refuse  this  application. 

The  defendant's  ground  of  application  amounts  to  little,  if  any- 
thing, more  than  this :  I  dare  not  go  back  to  the  United  States, 
lest  I  should  be  arrested  for  feloniously  defrauding  the  plaintiff, 
and,  therefore,.!  can  have  no  intention  of  leaving  Canada.  In  the 
face  of  this,  he  denies  an  intention  of  defrauding  plaintiff,  in  the 
first  instance,  and,  to  excuse  himself,  charges  the  mercantile  com- 
munity, of  which  he  lately  formed  a  member,  of  commonly  prac- 
tising a  similar  fraud. 

The  defendant  apparently  has  been  some  months  in  this  Province 
without  any  property  which  is  visible  or  tangible,  and  without  any 
occupation.  There  is  nothing  of  that  sort  to  lead  to  the  idea  that 
he  may  not  leave  Canada  at  any  moment  But  he  has  found,  or 
at  least  believes  he  has  found,  an  asylum  against  the  criminal 
justice  of  his  own  country,  and  relies  on  his  desire  to  escape  that 
peril  as  proof  that  he  has  no  intention  to  quit  Canada. 

With  the  fact  of  his  indebtedness  clearly  established;  of  its 
being  created  through  fhkud ;  of  his  having  fled  to  avoid  Uie  con- 
sequences ;  and  of  his  baring  no  ties  in  this  Province,  any  more 
than  anywhere  else,  where  he  would  not  be  criminally  responsible 
for  the  acts  detailed — all  before  me,  I  feel  warranted  in  saying 
that  there  is  **good  and  probable  cause  for  concluding  that 
defendant,  unless  apprehended,  would  quit  Canada  to  defraud 
plaintiff;"  and  I  therefore  discharge  this  summons. 

Note.— When  Judgment  In  this  ease  wa<i  deliTered,  owing  to  Its  peonllar  flteti^ 
whtoh  might  not  again  arise.  It  waa  not  deemed  neeeesary  to  pablUh  the  dedrion. 
But  aa  it  has  been  In  talneqaent  cases  often  nferred  to,  it  is  no«r  pabllshed.— 
Eds.  L.  J. 

V.  C.  WOOD'S  COURT. 
{From  the  Law  7\mM,) 

Coleman  v.  West  Habtlcpool  Habbottb  and  Railway  Compant. 

It\juncUon-^PubUeaUon  ofpncudingt  in  a  eauts  during  progreu. 

A  party  to  a  suit  has  no  right  during  the  progresi  of  it  to  publish  any  statement 

of  the  proceeding  whidi  may  pn(jadlee  the  mind  of  the  pablie  against  his  op* 

ponenta. 
It  Is  a  atrong  prima  faeit  preanmptlon  that  rach  a  narratlTB,  published  by  a  party 

to  the  salt,  cannot  be  an  Impartial  repreeentatton  of  such  prooeedings. 
The  court  «riU  restaln  a  party  from  publishing  or  otforing  for  salt)  during  the 

prograes  of  a  suit,  any  pamphlet  or  book  containing  nnfidr  atatementa  of  the 

prooeedings  In  such  suit. 

[July  Id  and  81,  August  1,  I860.] 

This  was  a  bill  filed  by  the  plaintiff  on  behalf  of  himself  and  all 
the  other  shareholders,  except  the  defendants,  against  the  West 
Hartlepool  Harbour  and  Railway  Company,  to  rostain  them  from 
purchasing  steam-vessels  for  the  purposes  of  marine  traffic,  or  pur- 
chasing collieries,  or  interests  in  collieries,  in  making  loans,  or 
in  any  other  way  exceeding  the  powers  which  had  been  conferred 
upon  them  by  their  Aut  of  Parliament,  and  for  an  account  of 
moneys  so  improperly  expended. 

The  cause  being  at  issue,  the  parties  had  proceeded  to  take  their 
evidence.  During  t  he  progress  of  the  examination  taken  before 
the  examiner,  and  on  the  19th  July,  1860,  the  plaintiff  caused  the 


the  following  advertisement  to  be  inserted  in  the  Timee  newspaper: 
**  To  the  share  and  debenture  holders  of  the  West  Hartlepool  Har- 
bour and  Railway  Company.  I  have  just  published  a  reply  to  the 
proceedings  of  a  meeting  of  proprietors  held  at  West  Hartlepool 
on  the  28th  June  last,  which  may  be  had  of  King,  Parliament- 
street  (and  other  places,  naming  them),  and  at  all  booksellers," 

and  was  subscribed  **  B.  Coleman, >  street,  London."    A  copy 

of  the  pamphlet  had  been  purchased  by  the  defendants,  and  wa9 
duly  verified.     It  professed  to  be  "  printed  for  and  published  by 
B.  Coleman.''    It  was,  as  the  advertisement  had  stated,  a  reply  to 
the  proceedings  of  a  meeting  held  at  West  Hartlepool  on  the  28th 
June,  and  was  addressed  to  the  share  and  debenture  holders  of  the 
company.    It  began  by  stating  that  proceedings  in  Chancery  wera 
pending  in  oonsequentM  of  an  over  issue  of  debentures,  and  men-* 
tinned  the  decision  of  the  Lords  Justices  in  Pooley  t.  Tke  Athe- 
ncBum  Company.    It  stated  that  U  was  proved  that  the  bonds  of  the 
company  were  absolutely  worthless  in  the  hands  of  bona  fide 
holders.     Then  the  writer,  addressing  himself  to  a  speech  made 
by  a  Mr.  Jackson  (the  chairman  of  the  meeting  and  of  the  com- 
pany), who  had  said :    '*  He  (the  plaintiff)  is  not  alone  in  this 
matter ;  there  is  a  conspiracy  behind — a  conspiracy  is  a  very  dif- 
ficult thing  to  make  ont — but  that' conspiracy  is  drawing  to  light; 
Mr.  Coleman  himself  (the  plaintiff)  has  been  examined  upon  oath. 
His  statements  are  in  writing,  and  whether  they  will  be  published 
will  depend  upon  himself.     But  they  are  there."    The  writer  of  the 
pamphlet  then,  addressing  himself  to  that,  says :  **  It  is  true  (hat 
Mr.  Jackson  obtained  an  entire  dav  to  examine  me,  as  he  was  entitled 
to  do  by  my  affidavit,  when  his  counsel  found  my  answers  so 
unpalatable  and  damaging  to  Mr.  Jackson,  that  he   abandoned 
his  task  in  an  hour.    I  was  asked  a  great  many  irrelevant 
questions,  which  my  counsel  advised  me  I  need  not  answer ;  but, 
as  I  had  nothing  to  conceal,  I  did  not  avail  myself  of  the  piivi* 
lege ;   and,  as  Mr.  Jackson  says,  my  answers  are  there  in  writ- 
ing— ^that  is,  they  are  recorded  in  the  Chancery  proceedings,  and 
he  is  bold  in  his  falsehood,  in  the  confidence  1  hat  I  cannot  reply 
at  once  to  him  without  prejudicing  my  position  with  I  he  V.  C, 
whose  opinion  has  been  already  elicited  upon  the  complaint  of  Mr. 
Jackson,  as  to  my  last  pamphlet,  on  the  imprudence  of  publishing 
anything  on  the  subject  pending  the  suit    But  Mr.  Jackson  is 
mistaken,  for,  as  he  has  now  given  me  the  opportunity,  and  has 
made  it  my  duty  to  put  forward  the  truth,  I  am  determined  not  to 
allow  his  lies  to  pass  current  even  for  a  day.   Tou  shall,  therefore, 
know  the  nature  of  Mr.  Jackson's  interrogatories  and  my  replies 
on  the  occasion  of  my  examination."    The  plaintiff  then  went  on 
to  give  a  digest  of  the  questions  and  answers,  and  concluded  by 
stating  a  conversation  which  had  taken  place  between  the  counsel 
and  the  witness  as  to  a  third  party,  reflecting  upon  the  ohraraoter 
of  Mr.  Jackson,  which  it  is  unnecessary  to  detaiL 

An  interim  order  had  been  obtained  by  the  defendants  on  the 
19th  July,  to  restrain  the  further  publication  of  the  pamphlet,  and 
a  motion  in  the  following  terms  was  now  made : — ^That  the  plain- 
tiff, his  solicitors,  servants,  agents  and  workmen,  might  be  re- 
strained from  printing,  publishing,  or  offering  for  sale,  a  book  or  ' 
pamphlet  called  **  A  reply  to  the  Proceedings  of  a  Meeting  held  at 
West  Hartlepool  on  the  28th  of  June,  18C0,  addressed  to  the  Share 
and  Debenture  Holders  of  the  West  Hartlepool  Harbour  and  Rail- 
way Company;"  or  for  printing,  publishing,  composing,  or  offering 
for  sale,  during  the  progress  of  this  suit,  any  book  or  pamphlet  con- 
taining any  report  or  account  of  any  of  the  proceedings  in  this 
suit,  or  from  making  public  or  communicating  to  any  person  not 
a  party  to  this  suit  any  information  that  he  may  acquire  by  reason 
of  such  proceedings,  touching  the  matters  in  dispute  in  this  suit, 
or  from  distributing  any  printed  copies  of  his  bill  of  complaint  in 
this  suit  to  persons  other  than  parties  to  this  suit,  or  that  the 
plaintiff  may  stand  committed  for  a  contempt,  &c. 

The  latter  part  of  the  notice  of  moUon  referred  to  a  fact  which 
was  not  denied,  that  a  considerable  number  of  copies  of  the  printed 
bill  in  the  cause  had  been  distributed  in  various  parts  of  the 
locality  of  West  Hartlepool,  which  was  attempted  to  be  justified 
by  the  plaintiff's  solicitor  as  being  a  means  of  obtaining  evidence 
in  support  of  the  plaintiff's  case  in  that  district. 

Sir  II,  CairnSf  Q.C.,  jR.  A.  Hawkine,  and  JI,  R.  Farrer  {Rolt^ 
Q.C.,  with  them)  in  support  of  the  motion.  The  publication  was 
injorious  to  all  persons  Interested  in  the  well-being  of  tiie  company 
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Public  policy  requited  tbat  proceediDgs  in  a  caase  duriDg:  its  pro- 
gress should  not  be  made  public.  Tbe  distribution  of  the  pani' 
phlet,  in  addition  to  100  copies  of  the  plaintiff's  own  printed  bill 
in  the  cause,  in  the  neighbourhood  of  the  locus  in  quo,  was  preju- 
dicial to  the  interests  of  justice,  and  an  improper  mode  of  obtain- 
ing evidence,  which  was  the  excuse  on  the  other  side.  They  relied 
on  the  judgment  of  Lord  Hardwicke  in  Anon,  2  Atk.  469;  Anon. 
2  Vei.  Sen. ;  Williams  ▼.  The  Prince  of  Wales  Company,  26  Beav. 
888;  Brooks  y.  Evans,  before  Stuart,  V.C..  July  21,  1860. 

Oiffard,  Q.C.,  and  Hobhouse,  contra,  contended  that  the  course 
of  proceeding  with  respect  to  the  publication  of  trials  and  other 
judicial  proceedings  was  completely  altered  since  the  time  of  Lord 
Hardwicke;  that  no  ground  of  public  policy  was  opposed  to  the 
publication  of  such  proceedings,  and  that  the  present  was  a  true 
and  fair  representation  of  what  had  really  taken  place.  '  At  all 
events  the  defendants's  conduct  at  the  meeting  of  the  shareholders 
had  challenged  the  plaintiff  to  state  the  fliets  he  had  published, 
which  was  simply  a  reply  to  the  statements  made  at  eucb  meeting. 
The  party  noTing  was  bound  to  show  an  obstruction  of  the  course 
of  justice,  the  attempt  to  do  which  had  here  manifestly  failed.  As 
to  the  distribution  of  the  plaintiff's  printed  bill,  the  allegations  and 
charges  in  it  were  not  offensive,  but  only  to  the  effect  that  the 
company  had  exceeded  their  powers,  and  no  jury  would  consider 
such  allegations  a  libel.  They  asked  to  dismiss  tbe  motion  with 
costs.  They  cited  Fleming  t.  Ntwton,  1  H.  \.  Cas.  868;  The  King 
T.  StockdaU,  8  Ex.  Rep.  256 ;  JSz  parte  Jones,  16  Yes.  287 ;  Duke 
of  Manchester's  case,  V.  C.  W.,  not  reported. 

The  defendant's  counsel  was  not  called  upon  to  reply. 

The  Vicx-CHANcaiLOB  said : — I  have  already  expressed  my  dis- 
satisfaction at  the  mode  of  proceeding  adopted  by  the  party  ap- 
plying for  this  injunction,  by  saying  that  1  would  not  call  upon 
the  other  side  to  make  any  answer  as  to  the  coats  of  the  motion, 
considering,  as  I  do,  that  he  has  provoked  a  good  deal  of  this 
which  is  now  before  me,  as  far  as  he  is  individually  concerned. 
The  present  motion  I  consider  one  of  importance  to  the  public,  as  far 
as  regards  the  administration  of  justice,  and  I  cannot  agree  with 
the  view  which  has  been  urged  as  to  the  third  branch  of  the  rea- 
sons assigned  by  Lord  Hardwicke,  in  considering  a  publication  of 
this  description  a  contempt,  namely,  that  its  tending  to  prejudice 
mankind  against  one  of  the  parties  litigant  is  a  question  at  all 
confined  to  the  parties.  According  to  that  view,  if  one  party  is 
guilty  of  suborning  witnesses,  the  other  side  may  be  guilty  of  the 
same  practice.  Could  that  be  supposed  not  to  affect'lbe  adminis- 
tration of  justice  ?  I  apprehend,  if  the  one  party  endeavours  to 
prejudice  the  public  in  any  way  against  the  other  litigant  party, 
there  is  not  the  slightest  justification  for  the  other  party  doing  the 
satoe ;  and  this  court,  in  the  administration  of  justice,  always  takes 
care  that  neither  party  shall  do  it.  Now,  as  to  the  course  of  con- 
duet  which  has  been  pursued  in  this  case,  I  say  thi»  for  the  sake 
of  both  sides,  who  seem  to  have  conducted  this  matter  quite  un- 
becoming men  of  sense.  If  this  -should  be  repeated  J  shall  cer- 
tainly commit  one  or  tbe  other  of  these  parties.  Now,  as  regards 
the  publication  of  this  pamphlet,  what  I  have  to  consider  is 
whether  there  is  or  is  not  in  it  any  unfair  and  improper  publication 
of  the  proceedings  in  this  court  I  quite  agree  with  the  respond- 
ent's counsel  in  thinking  that  the  present  times  are  very  different 
from  those  of  Lord  Hardwicke,  and  that  the  present  feeling  and 
the  general  judgment  of  mankind  as  to  what  is  or  is  not  proper  to 
be  published  are  exceedingly  different  to  what  they  were  at  that 
time.  That  may  at  once  be  conceded ;  but  at  the  same  time,  even 
as  regards  the  publicity  of  proceedings  in  courts  of  justice,  and 
when  it  is  a  question  between  parties  who  are  not  litigant, 
but  between!  one  of  the  parties  litigant  and  the  publisher  of 
a  newpaper  for  instance;  even  as  between  those  parties  the  court 
in  these  days  recognising  in  the  highest  possible  degree  the  im- 
portaoce  of  the  public  being  duly  and  fairly  informed  of  all  that 
takes  place,  yet  does  take  care  that  there  shall  only  be  such  pro- 
per information  published  in  a  fair  and  reasonable  manner.  I 
mean  that  courts  of  justice,  in  giving  directions  to  a  jury  as  to  tbe 
ultimate  result  in  that  which  is  or  is  not  a  fair  publication,  always 
leaves  it  for  the  consideration  of  such  jury,  whether  or  not  an  in- 
dependent, or  supposed  to  be  independent,  person  who  has  pub- 
lished a  narrative  of  proceedings  of  a  court  of  justice  has  published 
them  in  a  foir  and  reasonable  manner,  being  anxious  to  inform  the 


public^-or  whether  there  is  evidence  of  malice  in  the  mode  in 
which  the  report  was  framed.    Now  this  court,  in  dealing  between 
litigants,  takes  care  that  the  litigants  shall  not,  by  such  foolish 
attempts  as  appear  to  me  to  have  been  made  on  both  sides  here, 
create  public  prejudice  each  against  his  opponent  in  the  progress 
of  the  litigation  which  ought  to  be  conducted  with  all  proper  calm- 
ness and  discretion ;  and  for  the  purpose  of  eliciting  truth.    I 
have  to  look  at  this  pamphlet  to  see  whether,  regard  being  had  to 
the  mode  in  which  the  statements  are  made  as  to  the  matters  that 
are  going  on  before  tbe  court,  there  is  that  fair  legitimate  mode  of 
stating  them  that  the  court  would  require,  or  any  jury  would  re- 
quire with  reference  to  the  case  of  an  alleged  libel  in  the  publica- 
tion of  the  proceedings  before  a  court  of  justice.    Indeed,  that 
view  was  suggested  in  the  argument  by  the  repsondent's  counsel, 
and  it  was  stated  that  if  I  looked  at  this  publication  I  should  find 
that  Mr.  Coleman  rightly  abstained  from  attending  the  meeting 
because  he  might  not  be  able  to  command  his  language  as  he  could 
command  his  pen,  and  that  if  I  looked  attentively  at  his  pamphlet 
I  should  find  all  that  was  stated  was  stated  with  the  same  degree 
of  impartiality  that  would  occur  in  a  narrative  of  a  litigation  be- 
tween parties  in  any  public  newspaper.    I  cannot  concur  in  this 
view.     YihtLt  do  I  find  in  the  28rd  page  of  this  pamplet?    I  find 
first,  tbat  there  is  a  narrative  of  the  plaintiff  Coleman's  own  cross- 
examination.     That  narrative  I  certainly  feel  he  was  strongly 
tempted  to  put  forward  by  such  a  speech  at  the  meeting  as  was 
referred  to,  in  which  allusion  was  made  to  what  Mr.  Coleman  had 
said.     He  adds:  **His  statements  are  in  writing,  and  whether 
they  will  be  published  depends  upon  himself."    As  far  as  regards 
Mr.  Coleman,  there  cannot  be  the  slightest  ground  for  complaining 
that  he  has  published  his  own  cross-examination.    But  Mr.  Cole- 
man proceeds  further ;  he  gives  what  he  conceives  to  be  a  fair 
narrative  I  suppose,  and  with  all  the  due  command  he  can  exer- 
cise over  his  feeling  when  sitting  down  to  write,  instead  of  appear- 
ing in  public  to  speak,  he  gives  what  he  supposes  to  be  a  fair 
narrative  of  his  opponent's  cross-examination ;  and  that  narrative 
contains  these  words :  **  Since  that  period  Mr.  Jackson  has  been 
under  examination  himself  for  a  day  and  a  half,  and  has  ybt  twenty 
days  more,  fixed  for  the  21st  and  22nd  inst.     He  did  not  tell  the 
meeting  that,  but  leaves  me  to  make  it  public  too ;  I  suppose  I 
can  do  this  in  a  few  words."    This  is  his  narrative  of  Mr.  Jack- 
son's examination :  *'  He  fenced  with  and  avoided  almost  every 
question  that  was  put  to  him.     He  could  not  recollect  names  nor 
dates ;  could  not  give  figures  with  reference  to  the  books,  had  not 
brought  the  books,  though  ordered  to  do  so  by  the  court,  because 
he  had  not  charge  of  them ;  could  not  say  who  had  the  ledger  or 
any  other  particular  book :  the  books  were  in  the  safe  at  the  offices 
of  the  company,  &c.,  &c.,  and  on  the  whole,  I  say  it  advisedly, 
that  a  more  evasive  and  self-evidently  false  exhibition  it  is  not  pos- 
sible to  conceive."    This  is  a  gentleman's  calm  moment,  in  which  he 
writes  this  paragraph  I  have  just  read ;  and  this  is  supposed  to  be 
a  fair  narrative  of  a  gentleman's  cross-examination.  Now  if  he  had 
published  tbe  whole  cross-examination,  and  had  left  the  public  to 
judge  of  that,  there  n  ight  have  been  something  to  be  said  for  it ; 
but  a  man  certainly  has  no  right  during  the  administration  of 
justice  to  attempt  to  prejudice  the  mind  of  mankind,  as  Lord  Hard- 
wicke expresses  it,  against  his  opponent  by  giving  his  version  of 
the  cross-examination.     It  had  been  urged  that  the  party  moving 
might  have  shown  that  it  was  a  garbled  version,  which  was  denied* 
But,  in  my  opinion,  it  is  garbled,  because  it  professes  to  state  the 
effect,  and  not  the  whole,  and  passes  judgment,  without  giving 
that  which  was  said,  or  which  would  enable  anybody  to  judge 
whether  Coleman  has  legiticrately  formed  a  fair  judgment  upon 
that  subject  or  not.     With  reference  to  the  distribution  of  the 
copies  of  the  printed  bill,  the  plaintiff's  solicitor  justifies  himself 
in  circulating  the  printed  bill  in  this  case — forty  more  seem  to 
have  been  printed  than  is  ordinarily  requsite,  according  to  his  own 
statement— by  saying  he  wished  to  acquire  evidence  upon  the  sub- 
ject, and  this  he  thought  the  best  and  readiest  mode  of  doing  so, 
by  circulating  the  printed  bills.     I  think  this  by  no  means  a  com- 
mon mode  of  obtaining  evidence — sending  printed  bills  as  it  were 
broadcast  to  different  solicitors  in  the  country  to  know  if  evidence 
could  be  got  up  to  support  the  case  of  the  plaintiff.    The  plaintiff 
himself  has  nothing  whatever  to  do  with  that  part  of  the  case. 
What  the  solicitor  says,  in  his  view,  was  that  it  was  necessary  to 
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prooure  a  large  amonnt  of  eTideoce,  that  a  large  maes  of  evidence 
was  to  be  procured  over  tbe  whole  district.     That  may  be  so,  but 
is  it  not  of  importance  that  mankind  ehonld  not  be  prejudiced, 
that  all  those  numerous  iritnesses  which  may  be  called  upon  to 
give  evidence  should  not  be  biased  by  ex  parte  allegations  ?   I  can- 
not see  on  the  face  of  things  that  any  very  important  matter  of 
evidence  will  be  brought  forward  except  the  books  and  documents 
of  the  company,  for  they  will  disclose  what  seems  to  be  the  prin- 
cipal facts  in  the  case.    But  assuming  that  view  to  be  correct, 
that  numerous  witnesses  are  wanted  from  all  parts  of  the  adjoining 
districti  are  those  gentlemen  who  are  wanted  as  witnesses  to  have 
put  into  .their  hands  a  pamphlet  containing  a  statement  that  the 
principal  defendant  is  one  who  conducts  himself  throughout  eva- 
sively on  his  cross-examination,  and  makes  a  false  exhibition  of 
himself  with  regard  to  all  the  testimony  he  adduces?   Surely  that 
cannot  be  a  mode  in  which  justice  can  be  properly  administered, 
or  a  course  of  proceeding  which  this  court  ought  to  allow  to  be 
pursued  by  one  of  the  litigating  parties.    With  regard  to  another 
observation  made  by  the  respondent's  counsel,  nobody  feels  more 
sensibly  than  myself  the  advantage  of  having  a  fair  publication  of 
all  that  takes  place  in  a  court  of  justice ;  but  I  make  this  obser- 
Tation,  that  whenever  one  of  the  litigants  is  the  party  making  Uie 
statement,  that  is  a  very  strong  prima  facie  presumption  against 
its  being  at  all  fair,  and  that  in  any  case  in  which  a  litigant  makes 
a  publication,  it  is  exceedingly  different  from  that  which  a  news- 
paper reporter  would  publish  simply  in  the  discharge  of  what  was 
Ids  duty.     Such  a  case  is  widely  different ;  I  am  not  aware  that 
any  case  precisely  like  this  has  occurred  before,  but  J  had  no  hesi- 
tation in  granting  the  interim  order  for  the  ix^junction  in  the  first 
instance,  because  I  was  aware  of  what  the  course  of  all  the  courts 
at  aU  thnes  has  been  with  reference  to  keeping  its  prooeedingi 
pnre  from  this  false  description  of  excitement,  which  would  tend 
to  bring  witnesses  into  the  witness-box,  with  their  imaginations 
coloured  and  prejudiced  by  ex  parte  statements  sent  and  circulated 
among  tliem  by  one  of  the  litigant  parties,  and  consequently  it  is 
a  case  in  which  one  ought  to  prevent  any  such  undue  use  being 
made  of  the  proceedings  of  the  court    The  case  referred  to  in  the 
H.  of  li.  {Fleming  v.  Sfewton)  came  from  Scotland,  and  is  a  very 
different  one  from  the  present    It  was  the  case  of  a  registery  in 
Scotland  of  a  promissory  note ;  which  appears  to  be  somewhat 
like  the  case  of  the  register  or  book  which  is  kept  in  this  country, 
and  published  by  some  person,  containing  all  the  judgments  that 
are  registered  against  individuals ;  and  I  believe  that  there  has 
been  no  application  made  to  the  court  to  restrain  this  latter  publica- 
tion.    This  is,  however,  very  different  from  a  publication,  by  one 
of  two  litigants,  of  a  certain  portion  of  the  proceedings  which  he 
thinks  may  tend  to  create  a  prejudice  against  his  opponent    In 
this  case,  I  am  bound  to  say  the  plaintiff  has  had  great  provoca- 
tion, and  for  that  reason  I  did  not  wish  to  hear  his  counsel  on  the 
subject  of  costs.   I  think  the  calling  a  meeting  of  the  shareholders 
to  consider  the  course  of  conduct  pursued  by  the  plaintiff  as  affect- 
ing the  company,  and  especially  coupled  with  very  intemperate 
and  improper  resolutions  passed  on  that  occasion,  was  not  the  way 
in  whicn  a  question  of  this  kind  should  be  considered.  It  would  quite 
be  legitimate  to  call  together  the  shareholders  to  consider  a  bill 
filed  on  behalf  of  himself  and  the  other  shareholders.     The  simple 
form  would  have  been  to  have  called  a  meeting  to  consider  the  pro- 
priety of  that  bill,  and  to  exprecs  their  opinion  thereon.     That 
would  have  been  perfectly  legitimate,  because  it  is  a  bill  filed  on 
behalf  of  himself  and  all  the  other  shareholders,  and  the  directors 
might  seriously  wish  to  be  advised  as  to  whether  or  not  the  other 
shareholders  concurred,  and  if  they  did,  there  would  have  been  a 
greater  inducement  to  ttike  a  different  yiew  from  what  they  would 
take  for  their  defence  under  other  circumstances.     But  when  we 
read  this  speech  at  the  meeting,  bearing  in  mind  also  the  fact  that 
the  speaker  is  challenged  as  being  the  instigator  of  the  newspaper 
articles,  and  that  he  contents  himself  by  simply  saying  that  he 
did  not  write  them,  and  looking  to  the  language  that  he  has  used, 
and  especially  as  regards  that  species  of  invitation  as  to  a  portion 
of  the  proceedings,  which  he  rather  suggests  that  the  plaintiff 
would  not  wish  to  have  published,  I  cannot  be  surprised  that  the 
plaintiff  should  be  betrayed  into  a  course  of  conduct  which  I  think 
not  right  for  the  preservation  of  the  due  administration  of  justice. 
Therefore,  in  making  the  order  I  am  about  to  make,  I  do  not  di- 


rect any  costs  to  be  paid  by  the  plaintiff,  hoping  in  future  the 
parties  will  conduct  their  litigation  like  other  reasonable  men, 
and  as  other  suitors  in  this  court  they  will  leave  the  cause  to  be 
conducted  by  their  legal  advisers  on  both  sides,  and  abstain  from 
making  speeches  and  publishing  pamphlets,  or  anything  that 
may  tend  to  excitement  1  think  the  proper  order  to  be  made  will 
be  the  following  :^-That  an  injunction  be  awarded  to  restrain  the 
plaintiff,  his  solicitors,  servants,  agents  and  workmen,  from  pub- 
lishing so  much  of  the  pamphlet  marked  A  in  the  affidavit  of  Ralph 
Ward  Jackson  mentioned  (stating  the  objectionable  passages),  and 
from  publishing  or  offering  for  sale,  during  tbe  progress  of  this  suiti 
any  book  or  pamphlet  containing  statements  of  the  proceedings 
in  this  suit;  and  also  from  making  public  any  of  such  proceedings 
otherwise  than  in  the  due  course  of  the  prosecution  of  this  suit 
until  the  hearing  of  this  cause,  or  until  the  further  order  of  this 
court 


SUPREME  COURT  OF  PENNSYLVANIA. 
(From  the  FilteUirgh  Legal  Journal.) 

BOHBAKXBT.   OKSSOIT. 

Kothing  ahort  of  an  agnenMnt  to  glra  tinM,  wfalck  Ikinds  the  ondltor,  and  prt- 

Tents  his  bringliig  rait,  will  di»^arge  a  Borety. 
Such  an  agraam«nt  cannot  ba  Inferred  fttna  declaratlona,  made  hf  a  eredllor  to 

a  mirety,  to  the  effect  that  ha  oonildared  the  debtor  poseaad  of  |>wipaity 

•ufflcient  to  dlicharga  the  liability,  that  he  either  had  glren  or  wouM  glwhim 

time,  that  the  debtor  would  p«y  the  debt,  and  that  ha  did  not  want  the  nuety 

any  longer. 
The  duty  of  datermlaing  the  meaataig  of  wtirde  uaed  In  oonvmatkm,  and  what 

the  partiea  Intended  to  azprefla  by  tham,  darolvea  upon  the  Joiy  aad  not  vyon 

theOoort. 

Ebbok  to  the  Court  of  Common  Pleas  of  Juniata  Co.  Opinion  by 

Stbomo,  J. — The  original  liability  of  Okeson  to  pay  the  debi 
was  established,  and  indeed  it  was  not  denied.  It  was,  therefore, 
incumbent  upon  him  to  show  affirmatively  his  dischaige  firom  thai 
liability.  This  he  attempted  to  do  by  evidence  that  he  was  suretj 
and  that  the  creditor  had  told  him  on  one  oocasion  that  Shirlool^ 
the  principal  debtor,  was  good  enough  for  the  money,  that  he  did 
not  want  him  (Okeson),  that  he  had  been  to  the  West  to  see  Shir- 
lock,  that  he  hud  a  good  crop  of  wheat,  a  fine  appearance  for  a 
Sod  crop  of  com,  and  a  good  stock  of  horses  and  cattle  on  hia 
rm ;  that  he  had  given  him  time,  or  would  give  him  time ;  and 
that  Shirlock  would  pay  it,  and  that  he  did  not  want  Okeson  any 
longer. 

The  Court  charged  the  jury  that  <*if  thisoonversation  occurred, 
and  it  was  all  the  oonversation  that  ooourred  between  the  parties, 
and  Okeson  was  the  surety  of  Shirloek,  it  would  discharge  Okeaon, 
and  be  an  available  defence  on  the  ground  that  it  would  lull  the 
surety  into  security  and  prevent  him  from  taking  any  action  for 
his  own  security  or  idemnity ;  and  it  would  be  a  f^ud  upon  the 
surety  for  the  creditor  afterwards,  contrary  to  his  assurance,  to 
call  upon  the  surety  for  payment"  To  this  instruction  the  plain- 
tiff excepted,  and  he  has  assigned  it  here  for  error. 

It  is  noticeable  that  the  learned  Judge  did  not  submit  to  the 
jury  to  find  what  the  plaintiff  intended,  or  what  the  defendant  un- 
derstood by  the  espressions,  he  had  **  given  time"  to  Shirlod^ 
and  that  "  he  did  not  want  Okeson  any  longer."  The  Court  oon- 
strued  the  language  of  the  witness,  and  took  away  from  the  jury 
all  inquiry  as  to  its  meaning.  The  rule,  however,  is  undoubted, 
that  the  meaning  of  the  words  used  in  conversation,  and  what  the 
parties  intended  to  express  by  them,  is  exclusively  for  the  jury 
to  determine.  (9  Watts,  69.)  It  is  obvious  that  the  teetimony  ia 
utterly  inadequate  to  prove  a  direct  and  binding  release  of  tbe 
surety.  The  creditor  said  "  he  did  not  want  Okeson  any  longer," 
but  this  did  not  amount  to  an  agreement  to  dieeharge  him,  and  if 
it  did,  it  was  entirely  without  oonaideratioa,  and  tiieretee  in- 
operative. Nor  does  the  expression  of  the  creditor  that  he  bad 
given  time  to  the  principal  debtor,  necessarily  ansount  to  proof 
of  an  equitable  release  of  the  surety.  It  was  quite  possible  for 
him  to  give  time,  without  affecting  in  the  least  the  liability  of 
Okeson. 

Nothing  short  of  an  agreement  to  give  time  which  binds  tbe 
creditor,  and  prevents  his  bringing  suit,  will  discharge  the  surety. 
Mere  delay  without  such  a  binding  agreement  will  not    Now  if 
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saoh  »o  agreement  may  be  inferred  from  a  simple  declaration  of 
the  creditor  that  he  had  given  time  (which  we  do  not  admit,)  it  is 
not  to  be  inferred  by  the  Conrt   as  pruumpiio  juris  et  de  Jure, 
Wl^eUier  the  jary  were  at  liberty  to  draw  such  an  inference  need 
not  now  be  considered ;  how  they  could  certainly  is  not  manifest, 
for  giving  time,  and  a  contract  to  give  time,  are  distinct  and  in* 
dependent  things.     Proof  of  the  existence  of  a  subject  matter 
about  which  a  contract  may  be  made  would  seem  to  have  no 
tendency  to  prove  that  one  in  fact  had  been  made.    Indeed,  the 
learned  Judge  of  the  Common  Pleas  does  not  appear  to  have 
rested  the  defendant's  case  upon  either  of  these  grounds.     His 
view  was  that  the  defendant  was  discharged,  because  the  language 
of  the  plaintiff,  alleged  to  have  been  proved,  would  lull  him  into 
security,  and  prevent  his  taking  any  action  for  his  own  indemnity, 
and  because  it  would  be  a  fraud  upon  t|ie  surety  for  the  plaintiff 
afterwards  to  call  upon  him  for  payment.     The  simple '  meaning 
of  this  is  that  the  plaintiff  was  estopped,  not  by  matter  of  record 
or  by  deed,  but  by  matter  in  pais.    The  oljection  to  it  is,  that 
there  was  nothing  in  the  evidence  to  warrant  the  conclusions  that 
the  defendant  had  beeniiyuredby  the  declarations  of  the  plaintiff, 
or  that  he  was  in  any  worse  condition  than  he  would  have  been  in 
had  those  declarations  never  been  made.    Oertainly  it  was  not 
for  the  Court  to  say  as  a. matter  of  law  that  he  had  been  injured. 
But  it  Is  essential  to  an  equitable  estoppel  by  matter  in/>att,  that 
he  who  sets  it  up  should  show  that  he  had  been  misled  or  hurt 
{DuM  ▼.  OdeU,  8  Hill,  216 ;  PaiUrson  ▼.  LUOe,  1  Jones,  68 ;  SUl 
V.  Splqf,  7  Casey,  884.)    It  never  yet  has  been  held  that  &  decla- 
ration of  the  creditor  that  the  principal  debtor  was  good  enough, 
that  the  surety  was  in  no  danger,  and  that  the  debt  would  be 
collected  firom  the  principal,  without  more,  was  sufficient  to  estop 
the  creditor  fVom  proceeding  against  the  surety.    Such  declara- 
tions are  exceedingly  oommon.    They  are  often  made  to  induce 
the  surety  to  go  into  the  contract,  and  they  are  repeated  after- 
wards without  any  design  to  mislead,  or  without  being  understood 
as  a  waiver  of  any  rights.    They  are  made  and  reoeived  as  ex- 
pressions of  opinion.      They  neither  inrite  eonfidenoe,  nor  is 
Sonftdenoe  often  reposed  in  then.    Standing  alone,  they  will  not 
discharge  the  surety.    Bank  y.  KUnffemmitk^  7  Watts,  628,  does 
net  sustain  the  charge  of  the  Court  in  this  case.    There  the  creditor 
b^d  a  judgment  against  the  principal  and  nirety.    The  surety 
Sftlled  upon  the  ore,ditorY  and  requested  that  an  execution  might 
kB  issued,  to  seise  the  principal's  property  about  being  removed. 
Mf^  stated  that  he  wished  to  be  released,  and  that  the  principal  had 
pppperiy  sufficient  within  reach  of  an  execution  to  pay  the  debt. 
$h^  creditor  refused  compliance,  stated  that  the  principal  was 
i^od  enough,  and  that  he  would  give  the  defendant  clear  of  his 
endorsement.    No  execution  was  issued.     There  is  no  similarity 
between  that  case  and  the  present    There  the  surety  was  in  mo- 
tion to  secure  himself.     He  had  a  right  to  insist  that  execution 
should  be  issued  and  he  did  insist    There  was  proof  of  actual 
ii^y  in  not  holding  the  execution,  an  execution  to  which  the 
WfSty  was  entitled  on  his  request,  and  the  case  was  put  upon  the 
imnnd,  both  in  the  Court  below  and  in  this  Court,  that  he  had 
IpsUined  iojuiy  not  from  the  declaration  of  the  creditor,  but  from 
tiiq  withholding  of  the  execution.     The  case  of  Earru  v.  Brooh, 
|l  Pick.  196,  relied  upon  by  the  defendant  in  error,  is  not  unlike 
J$ank  V.  KlingetumUh.    There  the  surety  was  also  in  motion.     He 
(^lled  upon  the  creditor,  stated  that  if  he  had  to  pay  the  debt  he 
wished  to  attend  to  it  soon,  as  he  then  could  get  security  of  the 
principal.     The  creditor  assured  him  that  he  (the  creditor)  would 
look,  to  the  principal  for  payment,  and  that  lie  (the  surety)  need 
Bill  give  himself  any  trouble  aboiif  the  note,  for  he  should  not  be 
iK{iired.    The  ease  was  put  to  the  jury  with  the  instruction,  that 
if  ^  consequence  of  this  assurance  of  the  creditor  the  surety  omit- 
ftjmi  $0  take  up  the  note  and  secure  himself  out  of  the  property  of 
tj^e  principal  debtor,  he  was  discharged.    The  defence,  therefore, 
as  m  Bank  v.  Klingenamith,  rested  not  on  the  declarations  of  the 
coaditor  alone>  but  on  them  and  superadded  evidence  that  there 
had  been  actual  harm  resulting  from  them  to  the  defendant    This 
essential  to  estoppel  in  pais  was  therefore  npt  wanting,  as  it  is  in 
the  present  case.     The  language  of  Chief  Justice  Shaw  is  to  be  un- 
^enstood  as  applicable  to  the  case  he  then  had  in  hand,  a  case  in 
which  the  jury  had  found  that  injury  had  resulted  from   the 
dMarations  of  the  creditor,  and  the  only  question  therefore  was, 


whether  they  were  such  as  to  warrant  his  relying  upon  them,  and 
guiding  his  action  by  them.  Surely  without  having  been  the  oc- 
casion of  injury  to  the  defendant,  the  creditor  cannot  be  guilty  of 
a  fraud  upon  him  by  calling  upon  him  to  pay  a  debt  which  he  has 
promised  to  pay,  and  no  declaration  which  has  not  m  fcct  influenced 
his  conduct  can  have  done  the  surety  any  harm.  In  losing  sight 
of  this  consists  the  error  of  the  charge,  and  for  this  reason,  point- 
ed out  in  both  the  assignments  of  error,  the  judgment  must  be 
reversed.  % 

Judgment  reversed  and  a  vinire  de  novo  awarded. 

MONTHLY    REPERTORY, 

COMMON  LAW. 

EX.  C.       tevsiuui  Stsam  Navioatiox  Co.  t.  Boat.      I^b,  3. 

Principal  and  surety — Action  affamnt  ntrety — PrepaymentM  to  prin- 
cipal a  defence — Leave  reterved  to  enter  a  verdict — Evidence — Con^ 
ttruelive  notice. 

In  an  action  against  the  defendant  as  snre^  to  recover  damages 
for  penalties  incurred  by  his  principal  tor  not  finishing  a  ship  for 
the  plaintiffs  within  the  time  specified  in  the  contract,  it  appeared 
that  the  plaintiffs  had  paid  part  of  the  contraot  price  prior  to  tiieprin* 
cipal  before  it  became  due. 

Held,  that  such  prepayments  mere  prima  facie  a  prejudice  to  the 
defendant  and  a  defence  to  the  action. 

Upon  motion  by  leaye  reserved  to  enter  a  verdict  for  the  plain- 
tiffs the  court  will  only  consider  whether  upon  the  evidenoe  and 
finding  of  the  jury  the  verdict  ought  to  be  so  entered,  but  will  not 
regard  the  way  in  which  the  ease  has  been  left  to  the  jnry. 

The  jury,  in  answer  to  the  Judge,  negatived  any  knowledge  by 
the  def^dant  of  the  prepayments  referred  to  at>ove  having  been 
made,  but  the  Judge  did  not  ask  whether  by  snoh  prepayments 
the  defendant  had  been  prejudiced. 

ffdd,  that  an  oljection,  if  any,  upon  this  ground  was  the  sub- 
ject of  a  bill  of  exceptions,  but  could  not  be  raised  upon  motion 
to  enter  a  verdict 


C.  P.  May  7,  June  27,  Nov.  11. 

WaLMSLXT  AVD  AHOTHBK  (ASSIOITBXS,  &0.)   ▼.    MiLVB. 

Mortgagor  and  Mortgage^-^Fixturee^ 

M.  the  owner  of  land,  in  1858,  mortgaged  it  in  fee  to  O,  who  in 
August,  1868,  sold  it  to  the  defendant.  M.  became  bankrupt  in 
September,  1868.  After  the  mortgage  and  before  the  sale,  M., 
who  had  always  oontinued  in  possession,  erected  buildings  on  the 
land,  and  set  up  a  steam  engine  and  boiler  used  for  supplying  with 
soft  water  the  baths  which  had  been  erected  on  the  premises,  also 
a  hay  cutter  and  malt  mill  or  com  crusher  and  grinding  stones ; 
all  (except  the  grinding  stones)  being  secured  with  bolts  and  nuts, 
or  otherwise  firmly  affixed  to  the  buildings,  but  in  such  a  manner 
as  to  be  removable  without  damage  to  the  buildings  or  to  the 
things  themselves.  The  upper  millstone  lay  in  the  usual  way  upon 
the  lower  grinding  stone.  All  the  fixtures  were  put  up  for  the 
purpose  of  trade.  They  were  all  firmly  annexed  to  the  ft«ehold, 
for  the  purpose  of  improving  the  inheritance  and  not  for  any  tem- 
porary purpose. 

Held,  in  an  action  by  the  bankrupt's  assignees  to  reoover  the 
articles  to  affixed,  that  when  the  mortgagor,  after  the  date  of  the 
mortgage,  annexeid  the  fixtures  for  a  permanent  purpose  and  for 
the  iMtter  enjoyment  of  his  estate,  he  thereby  made  them  part  of 
the  freehold  which  had  been  vested  by  tiie  mortgage  deed  in  the 
mortgagee,  and  that  consequently  the  assignees  of  M.,  the  mort^ 
gagor,  could  not  maintain  the  action. 

The  relationship  existing  between  mortgagor  and  mortgagee 
was  discussed  as  to  what  denomination  of  tenant  he  (the  mort- 
gagor) was,  at  all  events  not  such  a  tenant  as  would  so  operate. 
The  fixtures  should  be  considered  as  chattels.  Next  day,  however, 
one  of  the  Judges  requested  to  have  stated  that  he  entertained 
serious  doubts  as  to  whether  the  articles  were  chattels  or  not. 
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REVIEWS. 

A  Treatise  on  The  American  Law  of  Real  Property. — By 

Emory  Washborn,  LL.D.,  Professor  of  Law  in  Harwood 

University.    Boston :  Little,  Brown  k  Co. 

We  hare  little  more  than  glanced  through  this  work.  The 
subject  of  which  it  treats  being  of  saoh  importance  we  are 
not  prepared  in  this  number,  and  withofit  giving  it  a  more  care- 
fulpersnal,  to  review  it  as  fully  as  we  should  wish  to  do. 

We  can  however,  form  a  sufficient  judgment  of  the  merits 
of  the  work  to  say  that  the  author  seems  fully  to  understand 
how  to  treat  his  subject  so  as  to  render  it  equally  valuable  as 
a  text  book  for  the  student  and  a  book  of  reference  for  the 
practitioner. 

There  can  be  no  question  but  that  a  work  of  this  kind  is 
needed  owing  to  the  great  changes  which  the  Law  of  Real  Pro- 
perty has  undergone  of  late  ^ears.  A  glance  at  the  heads  of  its 
contents  is  sufficient  to  satisfy  us  that  it  will  be  found  a  most 
useful  book  in  the  librarr  of  a  Canadian  Lawyer.  '*  The  work 
is  divided  into  three  books,  the  first  embracing  the  nature  and 
quality  of  estates  in  corporeal  hereditaments,  with  their  qual- 
ities and  characteristics ;  the  second  treating  of  incorporeal 
hereditaments  their  nature  and  characteristics,  and  the  third 
presenting  in  outline  the  titles  by  which  real  property  may  be 
acquired  and  held  and  the  rules  of  its  transmission  and  transfer." 

The  following  comprise  some  of  the  titles  of  the  subjects 
treated  of  in  the  first  volume — Nature  and  classification  of 
Real  Property — ^Estates  in  Fee  simple— Estates  tail — Estates 
for  life— Estates  by  courtesy — Dower — Jointure — Estates 
during  coverture — Joint  Estates — Estates  for  execution — 
Morrtgages. 

The  name  of  the  publishers  is  a  sufficient  guarantee  that  the 
work  is  typographioEdly  well  executed. 


Tbs  Monthly  Law  Reporter  ;  Edited  by  George  P.  Sanger. 

Boston :  Walker,  Wise  k  Co. 

Each  number  of  the  Reporter  contains  short  articles  on 
legal  topics  of  general  interest,  discussions  of  mooted  points 
of  law,  full  reports  of  cases  not  reported  elsewhere,  abstracts 
of  all  cases  of  importance  in  the  principal  courts.  Federal  and 
State ;  full  abstracts  of  all  English  cases  of  use  in  the  United 
States ;  Reports  of  Revenue  cases,  Treasury  decisions  in  Re- 
venue matters.  State  legislation,  Ac.  The  publication  was 
commenced  in  1837,  and  nas  since  been  attended  with  a  pretty 
fair  measure  of  success.  Every  number  contains  64  pages, 
handsomely  printed  on  good  paper,  making  annually  a  volume 
of  768  pages.  Twenty-two  volumes  have  been  completed. 
The  subscription  is  only  $3  per  annum. 

Blackwood's  Magazine — September  number.  New  York: 
Leonard,  Scott  k  Co.  Contents— 1.  A  Sketch  of  the  Life 
and  Character  of  Sir  Robert  Peel ;  2.  The  Romance  of 
Agostini ;  3.  Great  wits — mad  wits ;  4.  King  Arthur  and 
his  round  table ;  5.  The  Struggle  at  Melazso ;  6.  The  Tower 
of  London ;  7.  Norman  Sinclair. 

The  Jirst  is  an  elaborate  and  truthful  sketch  of  the  life  of 
the  great  man  whose  name  it  bears.  The  mark  which  he 
made  on  the  nage  of  history  was  one  of  no  ordinary  site. 
His  life  and  his  services  will  not  soon  be  forgotten.  The 
second  is  the  commencement  of  what  is  described  as  a  true 
story  of  modem  Rome.  It  is  likely  to  be  widely  read,  and  so 
far  as  we  can  jndee  from  the  portion  given  is  worthy^  of 
extensive  perusal.  The  third  takes  for  its  text  the  saying, 
"  Great  wits  to  madness  nearly  are  allied,''  and  its  aim  is  to 
prore  that  genius  is  health  and  strength,  not  disease  and 
weakness.  ^  The  lives  of  many  illustrious  men  are  noticed  in 
proof  of  this  position,  and  the  whole  article  is  not  only  very 
readable,  but  one  of  unusual  interest,  and  is  characterized  bv 
much  depth  of  reasoning.    The /our/A  does  not  require  much 


description  from  us  as  it  speaks  for  itself.  We  may  however 
mention  that  the  object  of  the  writer  is  to  show  that  antiqoa* 
rian  hero  worship  is  unreal.  The  J{fih  is  a  description  of  the 
thrilling  scenes  now  being  performed  in  the  theatre  of  Italian 
liberty,  and  is  greatly  in  praise  of  the  well-known  Garibaldi. 
The  sixth  is  an  entertaining  history  of  what  is  well  known  in 
history  "  the  grim  old  building  on  the  Thames,"  the  Tower 
of  London,  the  place  of  many  a  harrowing  scene — ^whose 
walls,  if  gifted  with  languaj^e,  could  tell  more  than  ever 
pen  has  described  or  pencil  depicted.  The  seventh  is  a  Romance 
which  is  being  published  in  the  pages  of  '*  Blackwood"  by  an 
unknown  author,  and  is  said  to  be  well  worth  reading. 


The  Christian  Examiner,  September,  1860.  Boston :  Walker 

Wise  &  Co.,  245  Washington  6treet.^ 

This  is  a  very  able  expositor  of  what  is  conceived  to  be  scrip* 
tural  truth.  The  leaning  of  the  publication  is  decidedly  Unita* 
rian,  and  yet  many  papers  whicn  are  contributed  to  its  pa^es 
may  be  read  by  all  denominations,  and  are  not  calculated  to  give 
ofience  to  any  denomination.  Of  these,  "  Paul's  argument  for 
the  abolition  of  the  Law,"  and  "  The  Woman  of  Thackeray," 
in  the  number  before  us,  are  two  such  papers.  The  remain* 
ing  papers  are  intituled.  Dr.  Huntington's  Introduction  to 
Bickersteith ;  Leslie;  German  Hymns;  St.  Augustine  at  Kep- 
l>o.  We  are  very  glad  to  be  able  to  add  this  sterling  pnblica* 
tion  to  the  list  of  our  exchanges. 

The  Eclectic  Magazine  for  October,  1860.    New  York :  W. 

H.  Bidwell,  is  received. 

It  opens  with  a  portrait  of  Garibaldi,  hj  Sartain.  It  is  said 
to  be  from  an  original  photograph,  and  to  be  true  to  life. 
If  so.  Garibaldi  must  be  as  handsome  as  he  is  energetic  and 
determined.  The  portrait,  now  that  the  name  of  the  original 
is  on  every  tongue,  is  most  opportune.  The  letter-press  of  the 
number  is  as  follows:  1.  The  Protestant  and  Catholic  Revolt; 
2.  The  Patrimony  of  St.  Peter ;  3.  William  Caldwell  Roeooe's 
Poetry ;  4.  Garibaldi,  his  life  and  times ;  5..  On  the  importanos 
of  energy  in  life ;  6.  Yonved  the  Dane ;  7.  Oa^renne,  a  penal 
colony ;  8.  Dr.  Krapfs  travels  in  Eastern  Africa ;  9.  Baron 
Humboldt's  letters ;  10.  Imaginative  literature ;  11.  Expected 
return  of  the  Comet  of  Charles  the  Fifth ;  12.  The  great  Ar* 
mada  fight ;  13.  Concerning  summer  days ;  14.  Footfalls  on 
the  boundary  of  another  world ;  15.  The  great  eclipse  in  SpainJ 


The  Lower  Canada  Reports:  Quebec,  Augnstin  Cot^ 
We  have  received  Nos.  7  and  8  of  Vol.  10,  of  these  reports. 
They  contain  the  reports  of  thirteen  decided  cases,  of  which  one 
Moniuambert  v.  Cfervais  is  of  great  public  importance  both  in 
Upper  and  Lower  Canada.  It  was  an  appeal  from  a  judgment 
rendered  in  the  Superior  Court  of  Quebec  and  determines  on 
^neral  principles  and  in  general  terms,  that  a  Registrar  of 
titles  is  responsible  for  the  damages  caused  by  his  negligence, 
whether  the  loss  arises  out  of  his  neglect  to  enregister  a  title 
or  by  reason  of  an  insufficient  certificate  of  title  given  by  him. 

The  Lower  Canada  Jurist  :  Montreal,  John  LovelL 
We  have  received  several  numbers  of  this  publication  and 
shall  be  glad  to  receive  it  more  regularly ;  we  do  not  know  the 
cause  of  the  irregularity  whether  it  is  the  time  of  publication 
or  reste  entirely  with  the  post-office  authorities.  We  reoommend 
the  enterprising  Mr.  John  Lovell,  to  make  proper  inquiries 
into  the  matter. 


TO    CORRESPONDENTS. 

M.,  JoBH  HoLOATS,  Aod  Jahxs  F.  Eluoit— UndAT  **  DiTldon  Oonrta^  pp.  280,  28L 
J.  A.,  DunnviUtt.— Beoelved  too  Ute  for  thb  number,  will  be  anewered  la  our 

next. 

Sbmvbi  FnniLii^^Tha  imbUottlon  of  your  letter  woalA  lerre  no  good  pupon. 
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DIARY   FOR  NOVEMBER. 


3.  Saturday .»...•  Artielai,  Ao^  to  be  left  with  Secretuy  Iaw  Bocletj. 

4.  :«UN1>AY *Mnd  Sunday  afttr  Trinify. 

&.  MouOay  ~......  Beoorder's  Ooari  beglas. 

6.  TaeMdey .......  Chan.  Ex.  Term.  Ooderlch  and  Oomwall,  eoinxnenoee. 

10.  Saturday......  LMt  day  for  solioe  of  Hearing,  Chaaoary. 

11.  HUM  DAT ..  2Srd  auniay  after  Trinity, 

14.  W«»dBaNday...  Laat  day  for  eorrloe  of  Writ  in  OboBty  Court. 

18.  SUNDAY 2Uk  Sunday  after  Trinity. 

19.  Monday  »^..  Miobailhaji  Term  beglae.   Chancery  Hearing  Term  begloa. 

23.  Friday ..........  Paper  Day,  Q.  B. 

24.  Satmrday.. ....  Paper  Day,  G.  P.    laat  day  for  dedeion  Omuty  Court 

26.  SUNDAY 25A  Sunday  afUr  Trinity, 

2&  Monday.. Paper  Di^,  Q.  B. 

27.  Tneeday .......  Pap^r  Day,  C.  P. 

21  Wedaeeday  ...  Paper  Day,  Q.  B. 
:t9.  Thoraday.....  Paper  Day,  C.  P. 


IMPOBTANT  BUSINESS  NOTICE. 

i¥raoM  indeMeti  lo  <A«  iVspriitorf  </0tf«  yoMnial  ofv  r^^ 
eUourpaaldue aeeounti have  heenplaeed inthehandi qf  Mettn, PaUon  i£Ardaghj 
Mtameye,  Barrie,  /or  coUeeHan;  and  that  only  a  prompt  remittanee  to  them  will 
taveeoeti, 

M  ii  withgrfot  rdmeianee  that  the  J^nprielort  haoe  adopted  tMe  courrn;  hU  they 
haoe  been  eompeUed  to  do  oo  in  order  to  enaUe  them  to  med,  their  current  expentetf 
whidkarevery  heavy. 

Nam  that  the  ue^/ilnete  qftheJeumed  ittooenendiyadmiUed,U  woiddnothenn- 
reaeonaUe  to  expect  that  the  J^rqftttion  and  Offiaert  tfthe  Oanrte  would  aeoord  it  a 
Uberal  iupport,  inttead  (ffattomng  themadvu  to  he  tued  for  thetr  eubacriptione. 


TO  COBBESPONDBNTB-&elaifiMV<B- 


^t  Spper  ©aiiaba  fail  luurtial 

NOVEMBER.  I860. 

NOTICE  TO  SUBSCBIBEBS. 

Am  $ome  Subtcribtra  do  not  yet  under$tmnd  ottr  new  method  of 
addreuing  the  **  Law  Journal"  we  take  this  opportunity  of  giving 
an  explanation. 

The  object  of  the  eyetem  ie  to  inform  each  individual  Subecriber  of 
the  amount  due  by  him  to  ue  to  the  end  of  the  oubbivt  year  of 
publication. 

This  object  ie  effected  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subscriber.  2.  The  amount  m  arrear,  8.  The 
current  year  to  the  end  of  which  the  computation  ie  made. 

Thus  *'John  Smith  $5  '60."  Thie  tignifiee  that,  at  the  end  of  the 
year  1860,  John  Smith  will  be  indebted  to  ue  in  the  eumof^^  for 
the  current  volume. 

So  *'  Henry  Tompkine  $26  '60  *'  By  thit  ie  eignified  that,  at  the 
end  of  the  year  1860,  Ilenry  Tompkine  will  be  indebted  to  us  in  the 
eum  o/$25,  for  6  volumee  of  the  **  Law  Journal." 

Many  pereone  take  $5. '60  to  mean  6  dollare  and  60  cente.  Thie 
ie  a  miMlake.  The  **  60  "  hae  reference  to  the  year,  and  not  to  the 
amount  repreeented  ae  due. 


COUNTY  COURTS-JURISDICTION  IN  EJECTMENT. 


The  act  of  last  session  chapter  43,  coDferringjarisdiction 
OD  the  County  Courts  in  actions  of  ejectment  opens  a  new 
and  extensive  branch  of  business  to  the  country  practitioners 

Injuries  may  be  so  small  as  not  to  bear  litigation  in  the 
Superior  Courts,  and  persons  usually  submit  to  sacrifices  of 
some  kind  to  avoid  it,  or  are  tempted  to  take  the  matter 
into  their  own  hands  and  carve  out  a  relief  which  the  law 
do3S  not  sanction — just  such  a  class  of  eases  will  be  covered 
by  the  recent  enactment,  and  landlords  will  be  able  to  obtain 
speedy  and  cbeap  redress  at,  so  to  speak,  iheir  own  doors. 


Every  measure  furthering  a  remedy  of  this  kind,  while  it 
benefits  the  public,  is  a  gain  to  the  local  practitioner  by 
opening  a  new  source  of  business. 

Imagine  the  owner  of  a  small  house  worth,  say  two  dollars 
per  month,  bringing  an  action  of  ejectment  in  the  Court  of 
Queen's  Bench  or  Common  Pleas  against  a  tenant  in  de- 
fault or  overholding — why  the  thing  would  be  absurd,  and 
any  respectable  practitioner  would  if  consulted  say  to  the 
landlord,  ''  far  better  for  you  to  give  ten  or  twenty  dollars 
to  get  possession  of  your  property,  than  bring  an  action  and 
probably  have  to  pay  your  own  costs  amounting  to  more 
than  that  sum,"  or  some  doubtful  expedient  might  be  sug- 
gested as  ''  worth  risking"  under  the  circumstances. 

While  the  act  will  enable  the  County  Courts  to  take  cog- 
nizance of  the  most  trifling  cases,  the  jurisdiction  is  yet 
more  extensive  than  might  on  a  cursory  consideration  be 
supposed. 

We  purpose  examining  some  of  the  leading  features  in 
the  law,  and  take  the  liberty  of  remarking  that  it  is  a  reform 
which  has  been  long  and  warmly  advocated  by  the  Editors 
of  this  Journal,  and  like  other  subjects  to  which  we  from 
time  to  time  directed  public  attention,  has  been  adopted  and 
carried  into  law  by  the  Legislature. 

The  law  owes  its  paternity  to  the  Hon.  Mr.  Fatten.  It 
is  a  carefully  drawn  act  and  has  the  great  merit  of  being  free 
from  a  mass  of  words.'*'  The  consolidation  of  the  statute 
law  of  Upper  Canada  would  not  have  been  a  full  practical 
benefit  unless  it  afforded  a  model  likely  to  be  followed  in 
the  construction  of  acts  of  Parliament;  and  we  notice  with 
pleasure  that  several  acts  of  last  session,  including  the  one 
before  ua,  are  evidently  framed  after  the  model  of  the  con- 
solidation. 

The  act  deals  only  with  the  action  of  ejectment,  and  its 
object  is  to  enlarge  the  jurisdiction  of  the  County  Courts  so 
as  to  embrace  it.  It  is  to  be  read  with  <<  the  County  Courts 
Act*' — as  if  its  provisions  had  been  incorporated  therewith — 
both  are  to  form  as  it  were  one  act.  Thus  section  one  of 
the  act  before  us  would  come  in  conveniently  and  might  be 
read  as  sub-section  five  of  sec.  17  of  the  County  Courts 
Act,  sections  3,  4,  6  and  7  of  this  act  foUowiag  in  their 
order — section  339  of  the  Common  Law  Procedure  Act 
being  slightly  altered  so  as  to  bring  in  the  matter  of  sec.  5. 
The  action  of  ejectment  is  a  mixed  action  to  recover 
possession  of  land  together  with  damages  and  costs.  It  is 
real  in  respect  to  the  land — -personal  in  respect  to  the 
damages  and  costs.  But  there  is  no  general  jurisdiction 
in  ejectment ;  it  is  only  in  certain  cases  and  subject  to  cer- 
tain oircumstances  that  it  lies  in  the  County  Courts.  Being 
purely  statutable  all  the  requisites  of  the  statute  which 

*  Mr.  Pattoii  has  certainly  improved  his  style  in  this  particular 
since  bis  act  respecting  attorneys,  which  was  not  a  model  of  brevity. 
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oreatea  the  jariadiolioB  moat  b«  obMTV«d.    W?  give  the 
elanse:— > 

Seo.  1.  The  several  Coantj  Goorts  in  Upper  Canada  shall 
have  jurisdiction  and 'hold  plea  io  actions  of  ejectment  fbr  the 
reoovepy  of  oorporeal  hereJitaments  {irbere  the  yearly  Talue 
of  tlie  prenusest  or  the  reai  payable  la  reepeol  taeieof,  does 
not  exceed  two  hundred  doUars]i  in  the  foUowing  oases, 
namely : — 

1.  Where  the  term  and  interest  of  the  tenant  of  any  snoh 
oorporeal  bere<fitamenta  shall  have  expired,  or  been  deter- 
mined by  the  landlord  or  the  tenant  by  a  le^  notioe  to  quit. 

2.  Where  the  rent  of  any  such  oorporeal  hereditament  shall 
be  sixty  days  in  arrear,  and  the  landlord  shall  have  right  by 
law  to  xa-enter  for  non-payment  thereof. 


^'  For  the  recoYery  of  corporeal  hereditamenisJ' 

J£  a  tltfog  is  oapaUe  of  being  inherited  it  is  an  heridita- 
meBt-*-it  is  no  baa  aa  horidstament  beoaoae  the  party  baa 
a  leaaehold  inteveat  in  it.  BaddeUy  y.  Ikniony  4  Exob.  508. 
Hereditament  is  a  general  term  for  eyery  descriptioB  of 
property.  HarrU  y.  Davison^  15  Sim.  134.  Whatever 
may  ba  inherited  ia  an  hereditament,  be  it  oorporeal  or  ift- 
oorposealy  real,  peraonal,  or  mixed.  Go.  Litt,  6  A.  ^*  61m*- 
j:am  d  heceditameni''  aa  used  in  Uiie  olansO)  we  take  it, 
will  inclnde  anything  on  whieh  entry  oan  be  made  or  of 
which  the  Sherifif  can  giye  poeseaaioo,  but  not  anything  on 
which  entry  cannot  be  made  or  of  whieh  the  Sheriff  oa»not 
deiiyer  poeaeaaion  under  a  writ  of  exeendoo.  S^ectuent 
w»iihl  not  lie  at  Oommoa  Law  for  incorporeal  keveditamenta 
ipLfar  adye(waoB8|  eomauin  in  groaa,  or  other  thinga  whioh 
paaa  only  by  grant.  The  aotion  of  ejeotment  b  maintain- 
able in  the  Goanty  Gooxta,  we  aaaoine  for  all  kinda  of 
eorpoieal  hereditamenta. 

A  general  limit  to  the  action  ia  found  in  the  wovda, 
''  where  the  yearly  yalue  of  the  premises,  or  the  rent  pay- 
able in  respect  thereof,  doea  not  exceed  two  hundred 
doUara.'' 

It  will  be  obaeryed  that  it  ia  either  the  yearly  value  or 
<<  the  rent/*  the  worda  are  in  the  alternatiye>  and  if  either 
do  not  exceed  the  limit — two  hundred  dollars— ejectment 
for  the  premiaea,  it  ia  presumed,  will  lie  in  the  County 
Goarta.  Several  cases  on  this  point  have  been  decided  in 
England,  under  the  enactment  9  &  10  Yio,  eh.  95,  seo. 
122,  which  ia  in  terms  nearly  identical  with  ours.  It  gives 
juri8<yictiou  for  the  recovery  of  tenementa  "  where  the 
yakie  of  the  premises,  or  the  rent  payable  in  respect  to 
anoh  tenancy,  did  not  exceed  the  sum  of  £50  by  the  year, 
and  upon  whioh  no  fine  shall  haye  been  paid,"  &e. 

The  first  case  ia  point  on  this  enactment  ia,  Fearon  y. 
Norvcdij  1  Co.  Court  Cases  171.  It  waa  an  application  to 
the  Bail  Court  for  an  order  for  a  prohibition  upon  the  fol- 
lowing fact&  A  judgment  had  been  pronounced:  in  fayor  of 
the  li  nd'ord,  directing  possession  of  the  premises  to  be  given, 
^eyezal  vg^^h%'x»  after  the  judgment  the  landlord,  treatii^  it 


as  a  nullity,  commeuoed  amitber  aotion  and  again  recovered 
judgment,  and  the  prohibition  waa  moved  for  on — ^first, 
the  ground  of  the  prior  judgment  existing  unreyersed,  and 
secondly,  that  a3  the  value  of  the  premises  (though  not  the 
rent)  exceeded  £50  there  was  no  jurisdietion.  In  respect 
to  this  last  point  Piatteaon,  J.,  expreaaed  himself  upon  the 
argument  aa  foltows :  '^  There  is  no  pretenee  for  saying  that 
where  the  rent  doea  not  exceed  £50  per  annum,  and  there 
is  no  fine — it  is  not  within  the  section  eyen  though  the  yalue 
may  be  a  thousand  pounds.  I  am  quite  dear  upon  thia 
point."  Reserying  the  other  point  in  giving  judgment, 
after  taking  time  to  eonaider,  hia  lordship  aaid :  <*  I  dupoaed 
of  the  aeeottd  objection  upon  the  argument  heing  clearly^  of 
opinion  that  if  the  rent  cUd  not  exceed  £50  it  was  imma- 
teiial  how  great  might  be  the  yalne  of  the  premiseaL 

Crowley  y.  7tV(sf,  1  Co.  Court  caces,  528.  In  thia  case 
there  waa  an  agreement  in  writing  to  take  certain  premises 
at  XI  per  week.  Subsequently  the  rent  was  reduced  by  a 
yerbal  arrangement  to  a  sum  under  £50  per  year,  but  the 
yearly  value  waa  ahown  to  be  oyer  £50  ao  that  there  was 
clearly  no  juriadiction  unleaa  ^e  rent  was  under  £50.  The 
Court  held  that  the  yerbal  arrangement  did  not  discharge 
the  written  agreement  and  that  the  original  demise  stood. 
Baron  Alderson,  in  the  course  of  ailment  in  the  case  re- 
ferred to  the  point  of  which  we  are  speaking,  thus :  ''  What 
do  you  aay  to  a  oaae  of  thia  aort— suppoae  a  man  takea  a 
piece  of  land,  pays  £25  a-year  ground  rent,  and  builds  a 
house  on  it  worth  £500  a-year — do  you  mean  to  aay  the 
owner  of  the  hind  oould  in  such  a  ease  go  to  the  County 
Court  under  this  section  to  turn  out  his  tenant  7" 

The  suggestion  thrown  out  by  Alderaon,  B.,  that  to  give 
jurisdiction,  neither  the  rent  nor  the  yearly  yalue  muai 
exceed  £50  waa  laid  hold  of  but  held  to  be  unsound  in 
Earl  of  Harrington  y.  Ramsay,  which  is  the  leading  case 
on  the  point.  Thia  caae  was  first  determined  in  the  Court 
of  Common  Pleas,  on  motion  for  rule  for  prohibition,  2  Co. 
Court  caaea,  154.  At  the  trial  before  the  County  Court 
Judge  it  appeared  that  the  rent  of  the  premises  in  question 
waa  £41  per  annum,  but  that  their  yalue  exceeded  £50  per 
annum,  and  it  was  thereupon  contended  that  the  judge  had 
no  power  to  proceed  if  either  the  annual  rent  or  the  value 
exceeded  £50.  The  learned  judge  of  the  County  Court 
however  ruled  adversely  and  judgment  waa  givea  for  the 
plaintiff  againat  which  the  defendant  appealed. 

Upon  the  argument  Bramwell  for  the  prohibition,  refused 
to  the  langui^  uaed  by  Alderaon,  B.,  in  Crowley  v.  Viity, 
The  learned  judge  ia  reported  to  have  aaid,  with  reference  to. 
\  the  rent  forming  the  criteiiou :  '<  That  cannot  be  ao  alway& 
'Suppose  a  man  take  a  piece  of  land  and  pays  £25  a-yesr 
!  gfound  rent,  and  he  builda  a  houae  on  it  worth  £800  a-year, 
could  the  owner  of  the  huui  go  to  the  County  Court  usdas 
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tills  section  V^  PoAoek,  B.,  in  delivering  jadgflie»€  said, 
**  We  proposed  to  hav^  iIm  case  of  Lord  HarringUm  ▼. 
Ramuty  re-argaei^  but  on  coaeideratioik  we  think  we  eaimol 
read  ^  er '^  fer  '<  and/'  We  faare  sinea  k)oked  at  the  act. 
and  the  elear  gramiliatical  ooaetrnction  k  strictly  in  ae^ 
ooidianee  with  what  we  haTe  deeided;  btit  we  a«e  saiiatfied 
that  if  the  attention  of  the  Legishitare  had  been  called  to 
the  point,  the  elanse  wontd  have  been  differeirtly  framed  so 
as  to  ex^de  the  jurisdictioBf  of  the  County  Court  la  such 
a  case.  But  we,  sitting  here  as  We  do  to  eonstrue  the  sets 
of  the  Legisktoia  as  we  find  them,  cannot  change  **  or  ** 
into  '^  and/'  or  torn  an  affirmatire  negative  into  »  negative 
yinnative,  so  as  to  make  the  kw  what  the  Legiskture  may 
have  laeanty  bat  did  not  ez^'ess/' 

Whatever  the  value  of  the  argument  raised,  that  the  jurk- 
diotiea  was  of  such  a  nature  that  it  never  could  have  been 
intended  to  confer  it  upon  the  small  debt  courts  where  the 
matter  is  determined  by  the  judge  in  the  summary  way 
provided  for  in  the  acV--it  would  not  apply  to  our  enact- 
ment which  confers  upon  the  County  Courts  a  jurisdiction 
in  ejectment  with  like  powers  and  procedure  as  in  the 
Superior  Courts,  and  giving  the  right  to  appeal. 

The  case  of  Earl  of  Barringion  v.  Ramsay ,  was  again 
moved  in  the  Court  of  Queen'a Bench,  (2  C.  Court  cases  136) 
and  another  rule  obtained  on  the  same  grounds  as  in  the 
Court  of  Exchequer.  The  court  took  time  to  consider,  and 
Campbell,  C.  J.,  after  stating  that  ErlO)  J«,  who  was  absent, 
had  seen  the  judgment  of  him  (Lord  Campbell)  and<M)ncurred 
in  it,  proceeded  as  follows, ''  I  am  of  opinion  that  the  Court 
of  Exchequer  has  put  a  right  construction  on  the  9  &  10 
Vie.,  ch.  95,  see  122.  The  object  of  that  section  was  to 
give  to  landlords  a  summary  remedy  against  tenants  holding 
over  '^  when  the  value  of  the  premkes  or  the  rent  payable 
in  respect  of  the  tenancy  does  not  exceed  £50  by  the  year. 
Where  the  annual  value  did  exceed  £50,  but  the  annual  rent 
fell  short  of  that  sum ;  and  the  defendant  contends  that  the 
County  Court  has  no  jurisdictioo.  It  is  said  that  these  are 
alternative  conditions,  and  that  if  either  the  rent  or  the 
value  exceeds  £50  by  the  year,  the  County  Court  has  no 
jurisdiction.  It  must  be  confessed  that  there  is  some  care- 
lessness in  the  Wording  of  this  clanse,  leaving  it  apparently 
open  to  the  objection  now  relied  on  ;  but  there  is  nothing 
so  absolute  in  the  language  as  to  justify  the  court  in  strain- 
ing it  against  what  appears  to  be  its  general  intention.  I 
think  the  effect  of  the  section  is  as  if  the  Legislature  had 
expressly  enacted  that  on  either  condition  existing  the 
court  should  have  jurisdiction.  It  woald  be  a  serious  in- 
ooD<i?eBieaoe  if  the  tenant  could  contend  that  the  premises 
Weia  Worth  more  than  their  real  value  when  the  rent  was 
fixed  and  ascertained.  The  Legislature  I  think,  did  not 
atoad  that,,  but  only  that  value  should  be  considered  when 


BO  rent  had  been  fixed.  The  case  of  OrowUy  v.  Ti%,  k 
not  an  authoriij  against  thk  view,  and  Be  Fearon  v.  Ndr- 
vtdlf  whieh  iti  opposed  to  that  case  k  more  directly  in  pmnt. 
I  therefore  tlunk  that  the  County  Court  Judge  has  jurisdic- 
tion in  thk  case,  imd  that  thk  rule  ^vbld  be  dkeharged.'' 
la  vkw  of  these  cases  on  an  analogous  enaetiaeDt  it 
;  seems  safe  to  conclude  that  if  the  rent  teserved^  whether  on 
a  baildiag  lease  or  otherwise,  and  i^batever  the  length  of 
the  term,  does  not  exceed  £50  p^f  aitimttis,  the  Cearfty 
Coutts  caa  okim  jurisdiction,  whatever  niay  be  thtf  a^ilal 
yearly  vdae  of  the  preiiik€is« 

{T»he  ccniinued.y 


£yiD£NC£  IN  eRiMINAL  CAS£& 

III'  the,  mother  country,  at  the  pfeserit  time,  there  in  a 
lEftrong  inclination  to  amend  the  kw  of  Evidence  in  criminal 
mattets,  so  as  in  the  first  place  to  allow  husband  and  wife 
to  give  evideoce  for  or  against  each  other,  And  ia  the 
second  place  to  allow  a  person  acoased  of  crisM  to  give 
evidence  on  his  oa^n  beha^lf. 

The  apparent  aeeessity  for  one.  If  not  both  of  these 
amendments,  has-  been  forcibly  suggested  by  the  extraordi- 
nary eircamstances  attending  the  trial  and  conviction  of  the 
Rev.  Mr.  Hatch,  and  the  subsequent  trkl  and  eonviotion  of 
hk  accusers  on  the  charge  of  perjury. 

Judging  from  the  result  of  thk  singular  case,  it  is  rea- 
sonable to  suppose,  if  either  the  acteuseJ  himself  or  hk  wife 
had  been  allowed  to  give  e^^ideiice  whea  the  acbifted  was  oa 
Ms'  tibial,  that  there  Would  iMive  been  no  neoessity  for  t&e 
legal  farce  of  two  conticlionti  entirely  opposed  to  each 
other,  followed  by  tWo  sentences  of  which  the  oae  was 
wholly  inconsistent  with  the  other. 

In  the  subsequent  proceedings  for  pftrjury  against  the 
witnesses  on  the  first  prosecution,  the  accused  was  allowed 
to  do  indirectly,  that  which  the  law  would  not  alfow 
directly,  vis.,  to  give  evidence  on  hk  own  behalf;  and  this, 
it  k  argued,  has  as  well  a  tendency  to  Bring  the  adminis- 
tration of  the  law  into  contempt,  as  to  impoverish  and 
perhaps  ruin  innocent  persons,  when  charged  with  crimes, 
the  very  name  of  which  would  cause  innocence  to  Recoil 
with  abhorrence. 

Thk  k  the  line  of  argument  adopted  by  the  writer  of  an 
article  headed  "liaw  of  Evidence  in  matters  Criminal,'* 
first  pubfished  in  the  Scottish  Law  Joum<ilj  and  repubv 
lished  by  us  in  this  number  of  the  Uppet  Canada  Law 
JowmaL  We  must  say  that,  as  lEpplied  to  the  partkukr 
case  we  have  mentioned,  there  iis  much  cogency  ia  the 
argument;  but  at  the  same  tittie,  we  must  not  lose  sight  of 
tl^  fact  tW  laws  are  not  made  for  partioulai^  cades,  but  fot 
alt  oases;  and  the  true  criterion  k,  to  det^rmiae  whether 
the  balance  of  mischief,  as  the  law  now  stands,  outweighy 
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its  long-settled  advantages  in  a  public  point  of  view.  That 
there  are  such  advantages,  we  presume  the  most  sanguine 
law-reformer  will  not  deny.  So  far  as  husband  and  wife 
are  oonoemed,  in  a  social  point  of  view,  it  is  an  advantage 
that  no  cause  of  family  dissension  should  be  produced  by 
the  giving  of  evidence,  either  for  or  against  each  other,  in 
matteni  oivil  or  criminal ;  and  so  far  as  persons  accused  of 
crime  are  concerned,  it  is  an  advantage  that  public  morality 
should  not  suffer  by  the  sight  of  men  endeavoring  to  save 
their  lives  or  their  reputations  by  the  commission  of  deli- 
berate perjury.  If  a  false  oath  would  prevent  the  convic- 
tion of  a  murderer  or  a  highway  robber,  we  venture  to 
affirm  that  few  such  would  find  their  way  to  the  galloVs  or 
the  penetentiary.  It  may  be  replied,  that  the  statement  of 
the  accused,  if  untrue,  would  be  exposed,  and  its  want  of 
truth  made  manifest  by  cross-eiamination  or  surrounding 
testimony  from  other  sources.  This  is  possible;  but  what 
we  hesitate  to  endorse  is,  temptation  to  perjury,  in  cases 
where  the  inducement  would  be  so  strong  as  to  be  almost 
irresistible.  We  think  that  the  man  who  would  take  the 
life  of  his  fellow-man— destroy  the  chastity  of  his  neigh- 
bour's wife  or  daughter — set  fire  to  his  neighbour's  build- 
ings— ^rob  his  neighbour's  house — steal  his  neighbour's 
property,  would  not  hesitate,  in  the  hope  of  escape,  to  add 
perjury  to  his  other  crimes,  and  so  swell  the  calendar  of 
crime. 

While  making  these  remarks,  we  have  no  desire  to  do 
more  than  to  present  the  arguments  both  for  and  against 
the  proposed  amendments,  as  they  present  themselves  to 
our  mind.  We  are  quite  open  to  conviction ;  and  if  wrong 
in  any  view  that  we  have  ventured  to  express,  we  shall  be 
only  too  happy  to  be  set  right.  We  are  no  sticklers  for 
things  as  they  are — if  improvement  can  be  shown  to  us  to 
be  both  expedient  and  practicable.  But  we  cannot  help 
thinking  that  amendments  of  the  nature  proposed  should  be 
approached  with  much  caution,  and  that  more  than  one 
case  like  that  of  Mr.  Hatch  should  b^  adduced  as  a  motive 
for  amendments  of  a  character  sq  genera],  so  sweeping,  and 
so  comprehensive. 


HORSB  RAILROADS. 

Sometimes  we  have  the  pleasure  of  reading,  in  cotem- 
porary  law  periodicals  of  the  United  States,  judgments  of 
great  learning,  characteriaed  by  great  reason,  and  couched 
in  clear  and  appropriate  language. 

On  no  occasion  do  we  remember  to  have  read  a  judgment 
more  deserving  the  above  description  than  that  of  Chief 
Justice  Shaw  (reported  elsewhere),  in  the  case  of  Tke 
Oommontcealth  v.  Ira  Tempk,  and  for  which  we  are 
indebted  to  our  valued  ootempotary  tl^e  Monthly  Law 
Reporter,  of  Bostoi). 


The  ability  with  which  the  very  able  Judge  whose  name 
we  have  mentioned,  applied  the  principles  of  the  common 
law  to  the  case  then  before  him,  is  deserving  of  nncere 
admiration.  The  judgment  will  be  of  great  weight  wherever 
known,  and  wherever  the  law  of  England  prevails.  It  is  of 
value,  not  merely  because  of  its  bearing  on  the  rights  of 
proprietors  of  horse  railways,  bat  because  of  its  clear  ennun- 
ciation  of  the  principles  which  regulate  the  use  of  public 
highways,  as  between  different  individuals,  whose  interesta, 
from  selfish  or  other  such  motives,  may  clash. 

We  learn  by  our  exchanges  that  Chief  Justice  Shaw, 
after  having  served  hb  State  for  more  than  thirty  years  as 
its  highest  judicial  officer,  has  retired  with  the  well-wishes 
of  all  who  knew  him  either  by  reputation  or  had  the  good 
fortune  to  make  his  personal  acquaintance.  The  occasion 
of  his  retirement  was  one  of  mingled  pain  and  pleasure ; 
pain,  that  the  State  was  about  to  lose  the  services  of  so 
bright  an  ornament,  and  pleasure,  that  after  so  useful  and 
enviable  a  career,  the  distinguished  citizen  was  able  to  retire 
into  that  privacy  which  was  most  congenial  to  his  tastes, 
his  habits,  and  his  years. 

Massachusetts  is  one  of  the  few  states  of  the  Union  that 
has  not  yielded  to  the  seductive  yet  blighting  influences  of 
an  elective  judiciary.  Long  may  she  remain  firm  to  the 
great  principles  of  a  thoroughly  independent  judiciary — 
independent,  not  only  of  those  in  authority,  but  of  the  fickle 
populace,  who  generally,'  in  a  mass,  are  as  incapable  of 
pronouncing  on  the  qualifications  of  a  Judge,  as  of  giving 
disinterested  and  discerning  support  to  a  pure-minded  can- 
didate for  any  high  station  in  the  commonwealth. 


ELECTIVE  JUDICIARY. 


Judge  Edmunds,  of  New  York,  has  written  a  letter  de- 
clining the  nomination  that  has  been  tendered  bim  for  the 
position  of  Recorder  for  New  York.  We  take  this  oppor- 
tunity of  making  a  few  extracts  from  the  letter  as  a  most 
telling  commentary  upon  elective  judiciary : — 

"I  am  aware  bow  much  good  I  coutd  do  in  the  office,  hot  it 
would  take  time  to  place  the  court  in  the  condition  which  I 
should  aim  to  give  it,  and  I  am  persuaded  that  that  time  would 
not  be  afforded  me.  My  tenure  of  office  would  be  only  three 
years.  While  on  the  bench  I  should,  of  coarse,  be  withdrawn 
from  political  action,  and  could  not  resort  to  the  asaal  means 
to  secure  my  con  tin  nance  in  it ;  while  on  the  other  band,  am- 
bitious aspirants  for  the  position  would  be  restrained  by  no 
such  consideration,  and  would  easily  oust  me  long  before  I 
could  give  any  permanency  to  the  character  I  should  aim  to 
give  to  my  court. 

"  It  is  owing  to  this  cause,  doubtless,  that  since  our  adoption 
of  the  practice  of  judicial  election,  not  a  single  justice  of  the 
Supreme  Oourt  has  been  re-elected  in  this  city ;  out  of  fourteen 
justices  of  the  Superior  Court  only  four  have  been  re-eleot6d« 
and  a  recorder — ^never. 

'*  I  could  expect  no  exemption  in  my  case  from  this  seem- 
ingly inevitable  fate  of  the  judiciary  in  this  city,  and  I  must 
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caloolate  on  being  removed  long  before  attaining  the  end,  the 
prospect  of  which  alone  could  induce  me  to  take  the  office, 

"  Besides,  the  shortness  of  the  term  would  continually  sub- 
ject me  to  the  imputation  of  shaping  my  decisions  in  reference 
to  a  reflection.  I  experienced  this  at  the  close  of  my  judicial 
career,  and  I  had  abundant  cause  to  know  that  I  was  therebv 
shorn  of  my  independence,  and  my  usefulness* was  impaired. 
I  felt  this  so  keenly,  that  I  then  resolved  never  to  undergo  it 
again> 

**  I  have  already  been  made  aware  of  the  anxiety  there  is 
in  many  to  have  me  take  the  place,  and  in  coming  to  a  deter- 
mination on  the  subject,  I  have  endeavoured  to  avoid  all  selfish 
considerations.  I  have,  therefore,  dwelt  but  little,  even  in  my 
own  mind,  on  the  pecuntarv  sacrifice  it  would  be  to  me,  or  en 
the  disturbance  that  would  ensue  to  a  business  that  I  have 
been  fortunate  enough  to  build  up  around  me,  and  which  sup- 
lies  me  with  all  I  want,  yet  leaves  me  in  full  freedom  to  act  on 
all  occasions  according  to  my  conceptions  of  what  is  best ;  and 
have  been  governed  by  considerations  which  I  owe  it  to  the 
convention  frankly  to  mention,  even  at  the  hazard  of  being 
misunderstood. 

"  When  I  spoke  of  the  good  I  could  do  as  a  motive  for  ac- 
cepting the  place,  I  had  in  my  mind  the  cases,  so  frequent  in 
our  criminafcourtv,  of  innocence  unjustly  accused  and  often 
struck  down  because  unfriended  and  unprotected ;  and  I  could 
easily  imagine  the  gratification  that  would  flow  from  being  able 
to  guitfd  it  in  its  hour  of  peril.  But  until  I  saw  there  was  a 
possibility  of  being  inducted  into  the  office,  I  did  not  far  enough 
see  the  whole  ground,  and  to  become  aware  that  in  much 
the  greater  number  of  instances  it  would  be  my  duty  to  con- 
demn, rather  than  relieve.  It  would  be  painful  to  me  thus  to 
sit  in  judgment  on  my  fellow-men,  ana  to  condemn  when  1 
would  far  rather  pity  and  forgive,  and  endeavour  to  reform. 

"When  I  now  recall  my  past  judicial  carreer,  where  the 
administration  of  criminal  justice  was  of  rare,  and  not,  as  it 
would  be  here,  of  constant  occurrence,  I  find  that  the  most 
vivid  feeling  I  have  is  the  painful  recollection  of  the  many 
cases  in  which  I  was  called  upon  to  condemn  and  punish  the 
erring.'' 


PRIVILEOES  OF  MEMBERS  OF  PARLIAMENT. 

We  publish  in  this  number  the  report  of  Hendenon  v. 
Dickson — ^a  decicdon  whicli  was  pronoaoced  in  the  Court 
of  Queen's  Bench  duriog  laat  term,  and  is  of  much  general 
importance.  In  it  the  Court  held  that  a  member  of  the 
Legislative  Council  is  not  privileged  from  the  obligation  of 
any  ordinary  judgment  debtor  to  attend  and  be  examined 
as  to  his  property ;  and  that  if  he  refuse  to  do  so,  and  be 
committed  by  an  order  in  the  common  form  for  a  given 
period  within  the  discretion  of  the  Court  or  a  Judge,  he 
cannot  afterwards  succeed  in  an  application  to  be  discharged 
on  the  ground  that  he  is  a  member  of  Parliament. 


LAW  OF  EVIDENCE  IN  MATTERS  CRIMINAL. 
(JProm  tlu  **  Scottish  Law  Journal.") 

In  no  department  of  public  affairs  has  the  ameliorating 
influence  uf  advancing  civilisation  been,  of  late,  more  eon- 
spicttous  than  in  what  is  generally  described  as  the  Law  of 
£?ideuce — more  strictly  speaking,  the  rules  affecting  admissi- 
bility of.  witnesses  in  judicial  investigations.  Confining  our 
observations  to  Scotland ;  the  time  is  not  far  distant  when,  to 
modern  eyes,  the  grounds  of  exclusion  were  such,  and  so 
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various,  that  it  seems  almost  incomprehensible  how  judicial 
business  could  be  conducted  at  all.  A  very  brief  retrospect 
will  suffice  to  explain  our  meaning. 

First  of  all,  we  had  the  exclusion  of  witnesses  on  account  of 
supposed  "  want  of  integrity,"  which  was  ascertained  by  a 
"conviction,"  under  the  verdict  of  a  jury,  of  such  crimes  as 
forgery,  coining,  theft,  and  robbery.    Formerly,  an  objection 
arising  fronr  such  a  copviction  was  **  indelible,"  or  removable 
only  by  royal  pardon  or  statute — no  length  of  time  or  amount 
of  punishment,  could  efface  the  stain.    This  objection  was 
modified,  some  thirty  years  ago,  and  has  recently  been  entirely 
removed.    It  proceeded  upon  the  fallacy  that  evidence-bearing 
was  some  sort  of  franchise  or  privilege,  on  tue  part  of  the  wit- 
ness, in  place  of  being,  what  it  truly  is,  a  duty  or  obligation 
in  which  third  parties  have  a  jus  quisUum,  which  ought  not  to 
be  defeated  by  any  misconduct  on  the  part  of  the  individual 
who  happens  to  be  the  depository  of  the  necessary  knowledge. 
The  credit  to  be  given  to  such  evidence  is  another  matter  alto- 
gether.   Then,  in  very  ancient  times,  toomen  were  altogether 
rejected  in  civil  causes.    As  text  writers  say — "  Our  Courts  of 
"Law  proceeded  to  relax  the  harshness  of  more  ancient  de- 
"  cisions,  first  allowing  them  to  be  received  as  necessary  wit- 
"  nesses,  in  cases  of  a  domestic  nsture,  or  where  other  evidence 
"  could  not,  from  the  nature  of  the  case,  be  obtained ;"  and,  in 
process  of  time,  females  have  come  to  be  competent  witnesses, 
in  all  causes,  both  civil  and  criminal.    But,  the  old  prejudice 
still  lingers  so  far  as  to  render  it,  at  least,  very  doubtful 
whether  a  woman,  no  matter  what  may  be  her  character, 
education,  or  social  position,  can  be  an  instrumentary  witness, 
to  the  execution  of  any  deed,  however  trifling,  even  where  no 
other  witness  can  be  found.    So  much  for  the  gentler  sex. 
With  regard  to  the  lords  of  the  creation,  it  was  at  one  time 
held,  that  a  man  who  happened  to  be  *' extremely  poor" — 
which  was  defined  as  not  being  worth  £10  Scots — could  not 
be  received  as  a  witness  at  all.    Servants  of  the  parties  to  a 
cause  were  also  excluded,  on  account  of  the  supposed  influence 
exercised  over  them  by  their  masters ;  and  so  with  yearly 
tenants,  as  regarded  their  landlords.    Magistrates  of  burghs, 
burghesses,  rate-payers  in  a  parish,  as  regarded  any  question 
affecting  the  community — ^in  short,  all  having  any  tn/ereti, 
however  small,  were  in  like  manner  deemed  unworthy  of  ctedti. 
Pupils — ^that  is  boys  under  14,  and  girls  under  12  years  of  age 
— were  declared  unfit  to  give  evidence  in  civil  causes,  '*  as 
not  being  supposed  to  have  sufficient  understanding  aoouratelj 
to  apprehend  and  remember  facts;"  whereas,  every  one. ac- 
customed to  judicial  proceedings,  now  recognises,  as  a  notorious 
fact,  that  youths,  from- 10  to  l*^  are  the  most  truthful,  per- 
spicuous, and  satisfactory  of  all  witnesses,  as  to  what  tbev  may 
have  seen  md  heard.    Then,  there  came  the  category  of  **  re- 
lations," iMeluding  father,  mother,  brother,  sister,  son,  and 
daughter,  either  by  consanguinity  or  affinity :  uncle,  auntj 
nephew,  and  niece,  by  consanguinity — it  being  pointed  out  as 
worthy  of  special  congratulation,  that  "  the  exclusion  does  not 
extend  to  '*  uncle  or  nephew,  aunt  or  niece  6y  affinity"    (See 
7bi^'<  Law  of  Evidence  ;  Voce  Disqualification  of  witnesses  from 
relationship.) 

As  if  all  this^  were  not  enough,  we  had  another  general 
elementof  exclusion  described  as  **  agency  and  partial  counsel." 
Under  this  flexible  phrase,  advocates  and  a^ts  engaged  in  a 
cause,  clerks  who  might  have  heard,  or  written/or  read,  part 
uf  the  pleadings ;  anv  person  who  had  introduced  a  client  to 
an  agent,  or  chanced  to  be  present  at  a  consultation,  or  ^eu 
kind  enough  to  tender  a  litigant  some  friendly,  advin ;  any 
one  who  might  have  heard  another  precognosced,or  been  stupid 
enough  to  remain  in  court  during  part  of  a  trial — ^all  these 
were  e scl uded.  And  flnally,  we  had  the  "  ultroneous  "  witness 
the  man  who  was  simple  enough  to  save  expense  to  the  parties, 
by  appearing  for  examination,  without  being  compelled  by  a 
summons;  and  the  witness  who  might  have  been  spoken  to 
after  citation. 
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With  all  these  disdaalificatlons,  deliberately  recognised  and 
aot«d  upon,  the  wonder  is  that  the  wheels  of  justice  were  not 
entirely  stopped.  What  lawyer,  who  has  practised  fur,  say, 
20  jears  past,  ean  fail  to  remember  with  a  lively  eenee  of  the 
ridiculous,  the  stereotyped  "examinatibns  in  initiliabus" — 
the  depositions  taken  to  *'liein  reieniis" — the  constantly  re* 
curring  Judgments  upon  technical  questions,  more  nice  and 
delicate  even  than  those  involved  in  the  merits  of  a  cause — the 
admission  of  witnesses,  "  cum  nota"  as  it  was  termed— and, 
occasionally  the  absolute  forfeiture  of  just  rif^hts  arising  out 
of  this  state  of  tb«  "Law  of  Evidence?"  To  the  younger 
members  of  the  profession  such  things  must  be  merely  matter 
of  tradition.  But  we  assure  them  we  hava  actually  known  an 
initial  eiamination,  with  the  view  of  disqualifying  a  witness 
extend  over  many  hours,  and  cover  scores  of  pages  of  Jbolscap 
—most  appropriate  name  for  paper  devoted  to  such  a  service  ? 
We  have,  during  a  jury  trial,  and  when  it  became  desirable  to 
make  some  inquiry  of  a  witness  in  attendance,  been  formally 
warned  by  counsel  to  take  the  precaution  of  getting  the  mes- 
senger to  withdraw  the  citation  already  given,  and  cite  the 
witness  anew,  afler  the  conversation  I  And  we  have  known  a 
jury  trial  suddenly  brought  to  a  dose,  and  an  important  claim 
absolately  lost,  in  oonse<)u«noe  of  the  circumstance  transpiring 
that  an  incautious  or  inezperienoed  clerk  had  allowMl  the 
pursuer's  witnesses  to  be  present  while  he  .was  taking  their 
respective  precognitions. 

Such  was  the  eonditioa  of  the  law  of  OYidence  not  mstay 
years  ago.  Great  changes  have  recently  taken  place ;  90  much 
so  that,  as  regard  oiYil  «*aeesv  the  niroliitioa  is  almost  com- 
plete. 

Fireii  there  was  An  Aet  of  Parliament,  (3  &  4  Tie.,  «ap. 
59)  declaring  that  the  presence  of  a  witness  during  any  part 
of  a  trial  should  not  form  a  ground  of  disqoaliflcatton,  where 
it  did  not  appear  that  this  hod  occurred  from  afiy  improper 
motive.  N«zt  came  the  Statute  15  Vie.,  cap.  27,  by  which, 
among  other  things,  it  was  eiftaoted-— <*  Thai  no  person  add«eed 
"  as  k  witness  in  Scotland,  before  any  Court,  shall  be  excluded 
fVom  giring  evidence  by  reason  of  having  been  oontictsd  of, 
or  having  euffbred  punishment  for  ertme,  of  by  reason  of 
apmeiy,  or  x>{  partial  coUTitti,  or  by  reason  of  having  appeared 
^'  wUhoMi  cUaium,  or  by  reason  of  having  been  preeagnoscedmb- 
"seqnently  t6  the  aate  of  ciUOian.^'  This  was,  bowerer, 
qualified  by  the  proviso  that,  **  any  person  who  shall,  at  tha 
^  time  when  he  is  so  adduced,  be  aoUngaaagefU  in  the  action 
*'  In  which  be  was  so  acdduced,''  should  not  be  admissible. 
The  same  statute  dedared  that  a  person  who  was  marely  a 
piomifua  party  in  a  cause,  without  any  *'  substantial  interest," 
in  the  result,  should  be  oomnetent  as  a  witness.  Then  followed 
ths  Statute  16  Vic,  cap.  24,  ref>eallng;  the  exclusion  of  an 
acting  agent,  and  enacting  that  **  it  shiSi  be  competent  to  ad- 
"  dttoe,  and  examine  as  a  witness,  in  any  action  or  proceeding 
"  in  Scotland,  any  parip  to  such  action,  or  the  hu^>and  or  mifi 
"  of  any  psrty,  whether  he  or  she  shall  be  individually  named 
"  on  tbe  record  or  not"  This  «nactment,  on  the  principle  of 
the  greater  including  the  lesser,  necessarily  swept  sway  all 
objections  on  account  of  relationship,  or  otherwise.  If  tbe 
hostile  parties  themselves  were  to  give  evidence,  there  was  an 
etid  to  all  remaining  objections — unless,  in  so  far  as  any  snoh 
were  speoially  saved  hj  the  statute. 

This  oeorse  of  legislation  was  avowedly  rested  upon  tbe 
ground,  that  the  true  principle  applicable  to  all  testimony  is, 
not  ^  exelude  altogether  pat^ties  who  may  be  liable  to  objection 
but  to#eal  with  sudh  objection  as  aff^ting  their  credibility. 
In  short,  the  public  mind  had  gradually  been  brought  to  enter- 
tain ^eimpor)antpropo6ition-*-d;hat  the  oljeot  of  all  judioiai 
investigation  is,  by  every  available  meana,  to  arrive  at  m  (THih. 
The  corollary  followed,  that  it  was  absurd  to  shat  out  attain- 
able  light  fur  the  sake  of  mere  technicality.  To  our  couched 
eyes,  the  premises  and  conclusion  seem  equsUy  self-evident : 
but,  in  matters  like  this,  mankind  are  slow  to  learn,  and  we  { 
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must  not  wonder  at  the  reluctance  with  which  such  change* 
as  ^e  have  pointed  out  are  admitted. 

Bold  and  comprehensive,  however,  as  was  the  step  last  taken ,  . 
it  halted  even  with  regard  to  ctvi7  causes.  Under  the  old  law« 
with  all  its  narrow  limitations  and  technicalities,  our  fathers 
had  found  that  there  were  circumstances  in  Which  these  must 
of  necessity  be  relaxed ;  and  consequently,  in  spite  of  the 
general  rule  absolutely  excluding  all  interested  witnesses,  and 
especially  parties  themselves,  there  was  a  class  of  cases  in 
which  a  pursuer  was  admitted  to  give  evidence.  We  refer  to 
cases  of  filiation,  where,  after  certain  grounds  of  presumf)tioD 
were  established,  the  mother  of  a  bastard  child  was  admitted 
to  prove  the  paternity.  This  exception  to  the  general  rule  of 
law  was  obviously  suggested  by  the  neceMorily  occuU  nature  of 
the  inquiry.  At,  present  both  pursuer  and  defender  are 
allowed  to  give  evidence,  in  the  first  instance  in  all  such  cases. 
But,  singularly  enough,  while  the  Legislature,  at  the  suggest 
tion  of  the  Scottish  law  authorities,  was  relaxing  tbe  rules  of 
evidence  with  such  boldness  otherwise,  there  was  introduced 
into  the  statute  this  remarkable  qualification,  "  That  nothing 
"  herein  contained  shall  apply  to  any  action,  suit  or  proceeding, 
"  in  Scotland,  in  consequence  of  adultery,  or  for  dissolving  any 
"  marriage,  or  for  breach  of  promise  of  marriage,  or  any  action 
"  of  declarator  of  marriage,  nutting  to  silence,  legitimacy,  or 
"  bastardy,  or  in  any  action  or  adherence  or  separation.**  Our 
fathers  considered  tbe  occult  nature  of  an  inquiry  to  be  a  good 
reason  for  relaxing  tbe  common  law  role  ;  we  are  so  inconsis" 
tent  as  to  make  the  very  same  element  aground  for  tightening 
the  ordinary  rule.  With  regard  to  this  department  of  law, 
we  must  undoubtedly  follow  our  £oglish  neighbours,  at  ati 
early  day.  But,  meantime,  the  adftioTanomaly  shows  the  slow 
progress  of  orrect  views  in  such  matters. 

Our  article  is  headed  '*  The  Law  of  Evidence  in  Matters 
Criminal,"  and  it  is  really  to  this  we  wish  to  call  present  at- 
tention. Our  readers  will,  however,  easily  see  how  the  general 
review  we  have  thus  taken  bears  upon  our  special  sutject, 
when  we  direct  attention  to  the  important  proviso  contained 
in  the  last  mentioned  statute,  regarding  criminal  causes.  The 
statute  appears  to  throw  the  door  wide  open  In  the  first  in- 
stance ;  but  goes  on  to  provide  that  *'  nothing  herein  contained 
"  shall  render  an^  person,  or  the  husband  or  wife  of  any  person, 
"  who,  in  any  criminal  proceeding,  is  oharged  with  the  com- 
*'  mission  of  any  indictable  offence,  or  any  offence  punishable 
"  on  summary  conviction,  eompdeni  to  give  evidence  for  Mm- 
"  self  or  herself,  his  wife,  or  her  husband.''  The  law  of  England 
is,  we  believe,  alike  in  this  respeot.  Now,  dealing  with  this 
statute  as  it  stands,  we  might  put  the  question.  If  a  party,  or 
the  wife  or  husband  of  a  part^,  may  safely  and  properly  be 
trusted  to  -give  evidence  in  a  civil  suit,  involving  in  its  issue — 
ftifiuence  or  beggary,  tbe  loss  of  character  and  reputation,  or 
justification  from  some  foul  slander,  is  there  any  reason  why 
they  should  not  be  allowed  to  open  their  mouths  with  regard 
to  an  alleged  *'  ofieoce,''  tbe  punishment  for  which  may  be 
of  a  cofflparativel5f.  trivial  nature— a  pecuniary  penalty,  per- 
haps, of  A  few  poui^s  ?  But,  while  we  put  this  question  a» 
bearing  upon  the  minor  offences  covered  by  the  statute,  we  go 
farther,  and  boldly  put  tbe  general  question,  Is,  there  any 
maintainable  reason  why  the  principle  applied  in  eioil,  should 
not  be  applied  in  criminal,  investigations — and  those  even  of 
tbe  graves t  character  t  We  have  again  and  again  put  this 
question  to  ourselves,  and  after  tbe  most  delit>erate  oonsfdera- 
tion,  we  must  answer  in  the  negative,  if,  when  engaged  in  » 
civil  cause,  involving  the  most  serious  consequences,  the  true 
principle  be,  to  find  out  the  truth  by  every  available  means, 
and  therefore  to  admit  any  person  as  a  witness  who  can  give 
evidence,  reserving  to  judge  of  the  credibility  of  that  evidence 
according  to  the  whole  circumstances,  we  can  see  no  reason 
why  the  same  thing  should  not  be  done  in  a  criminal  inquiry. 
Indeed,  if  there  be  any  room  for  a  distinction,  this  must  be  m 
favour  of  criminal  causes.    Because,  in  the  first  place,  wiCII'. 
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re^rard  to  oon tracts,  and  other  grounds  for  peooniary  claims, 
there  is  generally  room  for  preconcerted  proof,  whereas  anj- 
thing  of  the  kind  must  he  absent  in  matters  criminal ;  and,  in 
the  second  place,  because  all  crimes  must,  from  the  nature  of 
thingn,  be  more  or  less  occult. 

Lajin^  aside  for  a  moment,  the  evldeneeof  an  aeeased  partj 
himself  it  may,  and  often  does  happen,  that  a  hasband  or  wi» 
is  the  person  possessed  of  the  most  direct  and  important  know- 
ledge as  to  the  subject  of  inouiry.  In  such  oiroarastances, 
wfaj  should  the  husband  or  wife  be  excluded  from  giving  evi- 
dence  ?  All  that  can  be  said  is,  that  he  or  she  must  be  neoes- 
Bariiy  biased  in  favour  of  the  accused.  No  doubt  this  is  true, 
and  would  weigh  with  judge  and  jury  in  dealing  with  the 
evidence  given.  But,  the  legislature,  supported  by  public 
opinion,  haying  solemnly  declared  that  bias,  or  interest,  should 
not  absolutely  exclude  a  witness,  in  one  set  of  causes  9  it  lies 
with  those  who  would  make  a  distinction  to  show  a  foundation, 
in  principle,  for  such  a  distinction.  That  the  present  state  of 
the  law  produces  monstrous  results  has  recently  been  demon* 
strated  by  a  remarkable  case  in  England. 

The  Rev.  Mr.  Hatch  was  a  married  man,  of  previously  irre- 
proachable character.  He  wished  to  eke  out  his  income  by 
taking  some  young  people  into  his  family,  for  board  and  tuition. , 
Two  girls  named  Plummer  became  inmates  of  the  house, 
and  almost,  immediately  after  they  united  in  accusing  Mr. 
Hatch  of  criminal  conduct  towards  them.  Iq  the  evidenee  of 
the  girls  it  was  alleged  that  the  prisoner's  indecent  eondoet 
occurred,  more  or  less,  in  the  presence  of  his  wife.  Here,  then, 
was  one  means  of  testing  the  truth  of  the  whole  story.  But, 
according  to  rule,  Mrs.  Hatch  could  not  be  allowed  to  give 
evidence ;  and  so  her  husband  was  found  gtdlty,  and  subjected 
to  a  severe  and  ienominious  sentence.  Husband  and  wife 
were  ruined  for  liie.  But  the  law  of  England  permitted  a 
counter  charge  of  perjury  to  be  made  against  the  Misses  Plum- 
mer. In  the  trial  that  followed,  Mr.  Iiatch  and  hie  wl^  were 
competent  witnesses,  and  upon  their  evidence  the  elder  of  the 
4wo  girls  was  fovBd  guilty.  Mr.  Hatch  hes,^  of  oonrse,  been 
pardoned,  Dotwlthstanding  the  verdict  uf  the  jury  finding  him 
l^uihy,  but  who  will  restore  him  fuad  his  wif*  to  their  station 
in  society — ^who  caa  cure  the  wounds  nqder  which  they  have 
already  suffered  f 

We  are  not  sure  that  any  remedy  would  haye  been  ayail^ble 
in  Sooiland.  But,  taking  this  eaee  as  it  stands,  no  one  can 
fail  to  see  that  Mr.  Hatch  was  ultimately  acquitted  of  the  crime 
charged  against  him  by  wuam  qfkis  wifi$  evidence^  and  his  own. 
And,  such  being  the  case,  was  it  not  monstrous  that  that  evi- 
dence ooold  not  be  made  mvailable  at  th^  original  trial  ?  Not^ 
withstanding  the  pardon  by  the  Crown,  there  at  present 
stands  upon  the  records  of  the  Oour^  two  verdicts  of  a  jury,  one 
finding  Mr.  Hatch  guilty,  the  other  finding  him  not  guilty. 
In  the  same  way  there  stands  on  the  records  of  the  Court  two 
sentences,  one  awarding  severe  punishment  for  a  crime,  rest- 
ing on  the  evidence  of  his  accusere,  and  the  other  inflicting 
punishment  upon  one  of  these  accusers,  on  account  of  that  yery 
evidence.  Such  are  the  oonsequenees  that  always  result  from 
any  serious  departure  from  sound  principle. 

After  the  ease  of  Plummer  and  Hatch,  the  law  excluding 
the  evidence  of  a  wife  and  husband  cannot  possibly  stand. 
But  we  contend  that  the  change  must  go  farther.  Even  aoon- 
«sd  parties  themselves  must  be  allowed  to  give  evidence,  if  so 
disposed.  Why  should  it  be  otherwise?  One  man  is  accuaed 
of  a  crime.  Another  who  has  been  ooiwieUd  of  a^  more  serious 
crime,  it  may  be,  is  allowed  to  give  evidence  ai^ainst  him  ;  but 
he  is  not  allowed  to  open  his  mouth  as  a  witness  on  oath, 
although  the  law  and  common  sense  combine  in  saying  he 
must  be  considered  innocent  until  found  guiUy.  Is  not  this 
an  anomaly  ?  It  may  be  that  the  question  is  one,  substantially, 
between  the  accused  and  the  witness^  as  in  the  case  of  Mr. 
Hatch,  and  in  many  cases  of  assault.  If  the  law  or  the  ad- 
«  ninistrators  of  the  Aw,  have  so  far  given  the  one  an  advantage 


over  the  other,  as  to  make  him  the  accuser  i^nd  witness,  why 
should  this  shut  the  mouth  of  the  accused  T  Why  must  their 
technical  positions  be  reversed,  b^  some  htmis  poeuM,  as  in  the 
case  of  Hatch,  before  a  full  investigation  can  be  made.  Apro? 
pos  of  this,  we  may  remind  our  readers  of  the  case  of  Francis 
Paterson,  which  lately  caused  so  much  interest  in  Qlasipw* 
Peterson,  a  gentleman  of  hitherto  nnimpeached  reputation, 
was  accused  of  an  indecent  assault  upon  a  married  woman. 
At  the  trial,  his  accuser,  and  some  aceomplioee,  gave  evidence 
upon  which  he  ran  the  imminent  risk  of  being  oonviotejt  and 
thereby  ruined.  He  of  course  was  not  admisaible  as  a  witness ; 
but  providentially,  some  third  parties  were  found  U^  gi^o  evi« 
dence  that  led  to  an  acquittal.  The  tables  being  turned,  Mr. 
Paterson,  gave  evidence,  in  tiie  Court  of  Justiciary,  upon 
which,  chiefly  his  accusers  were  convicted  of  the  crimes  of 
conspiracy  and  perjury,  the  punishment  for  which  they  are  now 
undergoing.  Would  U  pot  have  been  most  desicable  that  Mr. 
Paterson  should  have  been  deliberately  examined,  and  given 
his  yersion  of  the  oeeurrenees,  andor  the  original  trial  ? 

This  leads  us  to  conclude  with  a  remark  or  two  up^  the 
relative  system  of  '*  Judicial  Declarations^'  taken  from  persons 
accased  of  crimes,  in  Scotland. 

.  Such  declarations  must  be  taken  for  one  or  other  of  two 
purposes.  They  are  intended,  either  for  the  fmrpose  of  enab- 
ling the  public  proeecutor  to  form  some  opinion  as  to  the 
probable  guilt  of  the  aeoused.  and  to  traee  other  necessary  evi- 
dence ;  or,  for  the  purpose  of  being  used  as  proof  at  the  trial. 
In  so  finr  as  tbe  former  porpeee  is  concerned,  we  confidently 
affirm  that  such  declarations'  shoofd  remain  in  the  private  re- 
positories of  the  Lord  Advocate  or  Fiscal ;  and,  as  regards  the 
second  purpose,  we  with  equal  confidenoe  maintain  that  they 
are  1^  relic  of  barbarism  which  should  be  at  once  swispt  into 
oblivion.  The  fundamental  prinoiple  of  oilr  tnal  by  Jury  is, 
that  the  evidenee  upon  whioii  a  yerdict  is  to  proceed  mast  be 
exhibited  in  open  court,  subject  to  the  tests  of  paMietty  and 
croes-examination.  But  how  does  a  "  prisoner's  declaratiun^ 
cofnc  within  such  a  principle  f  In  place  of  being  made  pul>- 
licly,  it  is  extracted  from  him  in  the  privacy  of  the  Fiscal'a 
office.  Instead  of  being  the  result  of  examination,  in  any 
proper  sense,  the  prisoner  has  not  the  benefit  of  the  presence, 
or  advice  of  a  local  agent,  much  less  of  counsel. 

That  declaration,  or  so  mueh  of  it  as  the  Fiscal  chooses  to 
write  down,  being  once  subecribed  by  the  magistrate,  and  bT 
the  prisoner,  if  he  can  write,  is  produced  and  read  by  the  Clerk 
of  Court,  without  the  slighteet  opportunity  of  explanation  or 
elucidation.  It  may  be  a  disterteid  or  partial  edition  of  the 
truth,  requirinij  such  explanation  to  make  it  tell  in  fhvour  of 
the  prisoner's  innocence.  It  may  be  a  mere  tissue  of  false- 
hood, calculated  to  create  doubts  and  difficulties.  In  either 
case,  an  open  examination,  with  reference  to  the  other  elements 
of  the  tnal,  would  probabl^f  clear  away  all  mystery.^  But 
no ;  it  is  read,  and  whether  it  goes,  improperly,  to  prejudice 
an  innocent  man,  or  to  mystify  a  jury,  nothing  more  can  be 
said.  Now,  we  yentnre  to  say  this  is  inoonsistent^  with  the 
prinmplos  of  our  jurisprudence.  If  a  man  is  to  be  judged  by 
his  own  evidence,  that  evidence  should  be  given  fully,  openly, 
and  with  reference  to  the  whole  proof  upon  which  heis'soognt 
to  be  inculpated,  and  not  obtained  privately,  inquisitorially, 
and  partiidly. 

At  first  sight,  some  majr  think  that,  to  allow  a  person  ac- 
cused to  give  eridenoe  on  his  own  behalf,  would  aflbrd  him  an 
undue  advantage.  But  we  feel  quite  confideotit  would  not  be 
so.  No  guilty  person  will  ever  succeed,  under  the  test  of  open 
cross-examination,  in  concealing  the  real  facts  of  a  cfile.  The 
opportunity  can  only  oe  availaUe  to  the  innocent. 

It  may  also  be  argued  that  such  a  state  of  the  law  would 
open  the  door  to  the  commission  of  peijury.  ^  And  no  doubt 
cases  of  this  kind  would  occur,  as  they  do  in  civil  causes,  where 
the  parties  themselves  give  evidenee.  But,  the  object  being 
tQ  reooaoile  £air»play  towards  aocoaed  persons,  with  the  attwn 
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ment  of  truth,  we  pat  it  to  our  professional  brethren,  whether 
the  amended  law,  as  refs^ds  civil  trials,  has  not,  upon  the 
whole,  largely  tended  to  the  discovery  of  the  real  state  of  facts  ; 
and,  if  this  he  so,  we  see  no  reason  to  doubt  that  the  same 
result  would  follow  in  criminal  causes.  The  innocent  might 
show  their  innocence.  The  guilty  would  avoid  examination 
altogether;  or,  they  would  give  evidence  to  their  own  con- 
demnation, 

^  To  us  this  appears  to  be  a  subject  worthy  of  the  serious  con- 
sideration of  the  profession.  We  cannot  flatter  ourselves  that, 
in  these  brief  remarks,  we  have  done  it  justice,  but  trust  that 
what  we  have  said  may  lead  to  some  fuller  and  more  conclu- 
sive discussion. 


INSANITY  IN  CRIMINAL  PROCEEDINGS. 
(From  the^'JuritL") 

The  nnsatisfaotory  state  of  the  practice  respecting  the  subject 
of  insanity  in  criminal  proceedings  is  again  rorced  upon  our  at- 
tention by  the  recent  trial  of  William  Godfrey  Youngman  for 
murder,  and  also  by  a  statute  passed  in  the  session  of  Parlia- 
ment which  has  just  expired,  the  23  &  24  Vic,  c.  75. 

Youngman  was  indicted  for  the  murder  of  his  mother ;  and 
there  were  three  other  indictments  against  him,  for  having  at 
the  same  time  murdered  his  two  infant  brothers,  and  a  young 
woman  to  whom  he  was  engaged  to  be  married.  Having  been 
eonvioted  and  executed  on  the  first  of  these  indictments,  the 
others  were  not  tried.  The  defence  set  up  by  the  accused  was, 
that  on  the  occasion  in  question  his  mother  had,  unprovoked, 
attacked  and  killed  the  three  other  persons,  and*  then  attacked 
himself,  with  the  view  of  killing  him  also;  whereupon  he 
killed  her  in  his  own  defence--a  story  improbable  in  itself, 
and  inconsistent  with  the  facts  in  evidence.  In  support  of  this 
defence,  a  medical  witness  deposed,  on  cross-examination,  that 
a  person  might  labour  under  insanity  so  as  to  be  excused  from 
responsibility,  although  hie  reasoning  powers  were  not  in  the 
least  affected.  This  is  reproducing  a  question  respecting 
which  a  contest  has  long  been  going  on  between  the  law  of  the 
land  and  a  portion  of  the  medical  profession.  From  the  earli- 
est time  the  law  of  this  country — and  we  believe  that  of  every 
other  also— has  held  that  insanity  consists  in  the  presence  of 
delusion  in  the  mind,  which  prevents  the  unhappy  object  of  it 
seeing  and  understanding  things  as  thev  really  are ;  and  if, 
under  the  influence  of  suoh  delusion,  .he  does  an  act  which  in 
a  man  of  sound  mind  would  be  criminal,  he  stands  excused 
from  responsibility,  on  grounds  alike  of  humanity  and  policy. 
But  since  the  great  development  of  the  valuable  sience  ot  medi- 
cal jurisprudence  in  modern  times,  many  medical  jurists,  and 
some  very  eminent  persons  who  have  devoted  themselves  to  the 
study  of  mental  disease  and  the  treatment  of  the  insane,  profess 
to  have  discovered  that  there  is  a  species  of  insanity  where  no 
delusionof  any  kind  exists,  but  the  moral  character  of  the  patient 
is  revolutionised,  and  he  his  hurried  to  thecommission  of  crimes, 
of  the  fu'ih  of  which  he  is  perfectly  aware,  by  what  they  call 
"irresistible  impulse."      To  this  form  some  of  them  have 

given  the  name  of  "moral  insanity,"  and  some  have  even  sub- 
ivided  it  into  species— as  the  mania  to  commit  homicide, 
arson,  theft,  &c.  The  law  has,  however,  always  sternly  re- 
fused to  acknowledge  the  existence  of  this  species  of  insanity  ; 
although  there  is  every  reason  to  believe,  that  in  certain  cases, 
owing  to  the  weakness  of  judges  and  jurymen,  defences 
founded  on  it  have  been  allowed  to  prevail  to  the  defeat  of 
justice.'  For  oHr  own  part  we  have  no  belief  in  its  existence ; 
but  at  least  we  nuiy  safely  venture  to  afllrm  that  it  is  not  proved; 
and  it  is  needless  to  observe,  that  the  onus  of  proving  the  ex- 
istence of  80  singular  a  phenomenon  lies  on  those  who  assert  it. 
This  is  not,  as  is  often  hastily  assumed,  a  peculiarly  medi- 
cal^ question— it  is  a  metaphysical  or  psychological  one,  on 
wbioh  legislators  and  tribunals  are  as  well,  if  not  better,  capa- 


ble of  judging  than  physicians.  Is  man  a  responsible  agent  at 
all  ?  This  is  clearly  a  metaphysical  question;  and  so  must  be  the 
branch  of  it.  Is  man  a  responsible  agent  so  long  as  he  retaint 
his  reason?  Add  to  which,  the  common  sense  of  men  in 
every  age  has  indorsed  the  judgment  of  their  laws,  that  so 
long  as  reason  is  on  her  throne  responsibility  exists.  If,  in« 
deed,  the  whole  medical  profession  had  in  all  times  held  a  con* 
trary  opinion,  it  would  be  a  matter  deserving  of  grave  attention, 
although  even  this  could  hardly  be  allowed  to  outweigh  the 
established  opinion  and  practice  of  the  human  race.  But  the 
theory  of  which  we  are  speaking  is  not  held  bj  medical  men 
in  general — it  is  a  theory  started  in  modern  times,  and  oon<- 
fined  to  a  particular  school.  We  should  strongly  advise  every 
person  anxious  of  studying  the  subject  to  read  attentively  the 
cases  on  which  the  dogma  is  founded ;  most  of  them  will  be 
found  collected  in  Beck.  Med.  Juris.  4S6,  477,  7th  ed.,  and 
Tayl.  Med.  Juris.  791  et  seq. ;  see  also  p.  787,  3rd  ed. ;  and 
we  venture  to  say  they  fall  far  short  of  establishing  it.  Id 
many  of  them  the  aberration  of  reason  is  plain  enough  ;  and 
in  the  rest,  although  there  is  ample  evidence  of  preternatural 
impulse  to  crime,  we  find  no  ground  for  the  hypothesia  of 
irresistible  imoulse.  Indeed,  the  whole  doctrine  seems  based 
on  the  fallacy  of  eonfouudlng  jffretematural  (we  do  not  say 
supernatural)  with  irresistabU  impulse.  A  man  mav  feel  a 
sudden  preternatural  impulse  to  crime,  but  it  is  his  bounden 
duty  to  resist  that  impulse ;  and  when  this  kind  of  defence 
was  once,  urged  to  a  certain  learned  judge,  he  sarcastically 
said,  *'  Laws  were  made  to  compel  men  to  resist  these  irresist- 
ible impulses."  If  a  man  feels,  what  many  persons  have  been 
known  to  feel,  an  impulse  to  throw  himself  down  when  stand- 
ing on  the  brink  of  a  precipice,  it  is  his  duty  to  conquer  that 
feeling  if  possible ;  and  if  not,  to  take  the  remedy  which  com- 
mon sense  dictates — not  to  go  near  precipices :  and  if  a  man 
feels  an  impulse  to  commit  a  crime,  it  is  nis  duty  to  conquer 
that  feeling ;  and  if  he  cannot,  or  thinks  he  cannot,  then  to 
avoid  all  occasions  which  might  lead  him  icto  the  temptation. 

When  we  recollect  how  often  the  defence  of  insanity  is  re- 
sorted to  with  success — sometimes  when  it  is  well  founded, 
but  ver^  frequently  when  it  is  not — it  becomes  of  importance 
to  consider  the  legal  consequences  of  such  a  defence.  Until 
the  39  &  40  Geo.  ill.,  c.  94,  the  prisoner  was  acquited  sim- 
pliuiter,  and  let  loose  uponsocietv  to  repeat,  if  so  inclined,  the 
mischief  he  bad  already  done.  By  that  statute,  when  a  per- 
son is  acquited  on  the  ground  of  insanity,  the  Court  is  directed 
to  detain  him  until  the  pleasure  of  the  Sovereign  is  known  ; 
and,  according  to  the  practice,  he  was  placed  in  some  lunatic 
asylum,  where  such  lunatics  are  kept  apart  from  others.  Bat 
by  the  statute  just  passed,  23  &  24  Vict.,  c.  75,  the  Grown  is 
empowered  to  appoint  asylums  for  criminal  lunatics,  and  the 
Secretary  of  State  may  direct  criminal  lunatics  to  be  confined 
in  them,  (sects.  1  and  2) ;  he  may  also  (sect.  4)  appoint  any 
persons,  not  less  than  three  in  number,  to  be  a  council  of  super- 
vision for  any  asylum  under  that  act,  and  also  appoint^  a 
resident  medical  superintondent,  &c.  The  7th  section  contains 
the  following  proviso ; — **  Provided  always,  that  any  order  for 
removal  or  discharge,  which  may  now  be  made  by  the  Secre- 
tary of  State  on  the  certificate  of  two  physicians  or  surgeons, 
may  be  made  on  the  certificate  of  the  resident  medical  superin- 
tendent of  the  asylum  and  any  two  of  the  council  of  super- 
vision." The  9th  section  then  enacts,  "  that  it  shall  be  lawful 
for  the  Secretary  of  State,  by  his  warrant,  to  permit  any  person 
confined  in  the  asylum  to  he  absent  from  such  asylum  upon 
trial  for  such  period  as  he  may  think  fit,  or  to  permit  any  such 
person  to  be  absent  from  such  asylum  upon  such  conditions  in 
all  respects  as  to  the  Secretary  of  State  shall  seem  fit ;  and  in 
case  any  person  so  permitted  to  be  absent  upon  trial  for  any 
period  do  not  return  at  the  expiration  of  such  period,  or  in 
case  any  of  the  conditions  on  which  any  person  is  so  permited 
to  be  absent  be  broken,  the  person  not  returning  at  such  ex- 
piration, or  absent  at^er  any  such  oonditlbns  have  been  broken  ^ 
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as  the  case  may  be,  may  be  retaken  as  herein  provided,  as  in 
the  case  of  an  escape."  Whether  the  lar^e  discretion  left  to  the 
£zecuti?e  by  this  statute,  and  the  facilities  which  it  affords  for 
getting  rid  of  confinement  in  the  asylums  which  it  has  created, 
are  consistent  with  the  safety  of  society  against  the  acts  of  real 
or  pretended  lunatics,  especially  if  moral  insanity  is  to  be  recog- 
nised as  a  defence  to  a  criminal  charge,  is  a  question  on  which 
our  readers  may  judge  for  themselves,  but  which  time  alone 
can  effectually  determine. 

DIVISION    COU  RTS. 

TO  GORRESPONDSNTa. 

JU  enmmHmieatioiu  on  the  tul^  </  Divigion  ChurU^cr  hoeing  any  rdalian  to 
DifUim  QfurU,  an  in/iUure  to  bt  addrtutd  to  **  The  BJUotm  </  tht  Law  Journal^ 
JBurrw  r»  ia 

All  cUmt  eomnumieaUont  are  at  Mthertolohe  **  The  Biitan  qf  the  Law  Journal, 
nfTonlo.** 


OORRXBPONDJCNOX. 


Ih  ihe  Editors  of  the  Law  JoumaL 

GsNTLRMEN, — I  dcsirc  to  inform  your  readers  of  the  extent 
of  my  experience  in  the  la^  of  Replevin  in  the  Division 
Courts.  Uaving  had  one  suit,  I  give  vou  the  result.  The 
plaintiff  placed  two  affidavits  in  my  hands  (marked  No.  1  and 
No.  2),  which  I  enclose.  These  had  been  prepared  by  a  legal 
adviser,  and,  on  the  strength  of  the  6th  clause  of  number  one 
and  the  2nd  section  of  the  act,  I  issued  a  writ  of  replevin.  I 
did  this,  as  from  the  distance  to  the  place  of  residence  of  the 
Judge,  and  having  only  a  tri-weekly  mail,  a  delay  of  nearly  a 
week  would  occur  in  waiting  his  order.  However,  I  sent  him 
both  affidavits  by  first  mail,  and  informed  him  what  I  had 
done.  Meantime,  the  plaintiff  seemed  to  relent,  antjl  with- 
drew his  action,  so  that  1  have  nothing  further  to  report  in 
the  ease.  Subsequently,  the  Judge  sent  me  the  draft  of  a 
bond,  which  I  enclose,  marked  No.  3,  for  publication,  if  you 
should  deem  it  desirable. 

Tour  Correspondent,  in  the  September  number,  seems  to 
think  the  occurrences  of  the  Clerks  being  required  to  issue 
writs  of  replevin  without  a  Judge's  order  will  be  very  rare,  but 
I  incline  to  the  opinion  that  these  cases  will  be  more  frequent 
than  the  opposite.  In  withdrawing  suit  the  plaintiff  de- 
manded the  affidavits,  but  I  declined  giving  them  up  in  the 
meantime,  being  of  opinion  that  as  a  suit  had  been  entered 
and  a  writ  issued,  the  affidavits  properly  belonged  to  the  Court. 
Is  this  view  correct? 

Yours, 

Oct.  22,  1860.  A  Clirk. 

[Papers,  after  being  filed  by  the  Clerk,  should  not  be  given 
op  or  allowed  out  of  his  possession  without  an  order  of  the 
Judge. — Eds.  L.  J.] 


No.  1. 


County  or 
To  Wit 


j^  J.  S of  the  Township  of 

-,  farmer,  make  oath  and  say : 


Division  Court,  County  of 
in  the  County  of 


(1)  That  I  am  the  lawful  owner  of  a  certain  heifer,  now  in 

the  possession  of  one  II K ,  of  the  Township  of 

farmer  and  shoemaker. 

(2)  That  the  said  heifer  was  wrongfully  taken  out  of  my 
possession  about  six  weeks  ago. 

(3)  That  the  said  heifer  is  of  the  value  of  ten  dollars,  or 
thereabouts. 

(4)  That  the  said  heifer  is  coming  two  years  of  age,  is  red 
on  the  sides,  white  on  the  back  and  belly,  mixed  grey  about 
the  head,  mixed  white  and  red  up  each  side  of  the  nip,  white 
hind  legs  from  the  hooks  downwards,  and  of  a  common  breed. 


(5)  That  I  am  advised  and  believe  that  I  am  entitled  to  an 
order  for  a  writ  of  replevin  to  replevy  the  said  heifer  to  me. 

(6)  That  I  believe  there  is  good  reason  to  apprehend  that 
unless  the  said  writ  of  replevin  is  issued  without  waiting  for 
an  order,  the  delay  will  materially  prejudice  my  just  rights  in 
respect  of  the  said  heifer. 

(Signed)        J.  L . 

Sworn,  &c. 

No.  2. 

In  the  Division  Court  of  the  County  of          ■  . 
County  o» , )  I.  J.  S ,  of  the  Township  of . 


To  Wit : 


■■}*• 


in  the  County  of 
oath  and  say : 


-,  farmer,  make 


(1)  That  I  am  the  lawful  owner  of  a  certain  heifer,  which 
appeared  to  have  strayed  away  or  been  taken  from  my  pos- 
session about  six  weeks  ago. 

(2)  That  on  making  search  for  the  said  heifer,  I  found  that 
she  had  been  unlawfully  taken  out  of  my  possession  by  one 

H K ,  farmer  and  shoemaker,  of  the  said  township 

of         ,  within  two  calendar  months  from  the  date  hereof. 

(3)  That  the  said  heifer  is  wrongfully  detained  in  his  pos- 
session by  the  said  II  — *  K ,  who  positively  refuses  to 

return  her  to  me. 

(4)  That  the  said  heifer  as  of  the  value  of  ten  dollars,  or 
thereabouts. 

(5)  That  the  said  heifer  is  coming  two  years  of  age,  &c.  fte. 

(Signed)        J.  S. 
Sworn,  &o. 

No.  3. 

Know  all  men  by  these  Presents,  that  we,  A.  B.,  of  Ac., 
W.  B.,  of  &o.,  and  J.  S.,  of  &c.,  are  jointly  and  severally  held 

and  bound  to  W.  P.,  of,  &c..  Bailiff  of  the Division  Court, 

in  the  County  of •  in  the  sum  of  of  lawful  money, 

to  be  paid  to  the  said  Bailiff,  or  his  certain  Attorney,  Execu- 
tors, Administrators  or  Assigns,  for  which  payment  to  be  well 
and  truly  made  we  bind  ourselves,  and  each  and  every  of  us 
in  the  whole  one  and  each,  and  every  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents,  sealed  with  our 
seals.    Dated  this day  of A.  D.  186 — . 

The  Condition  of  this  Obligation  is  such,  that  if  the  above 
bounden  A.  B.  do  prosecute  his  suit  with  effect,  and  without 
delay  against  C.  D.  for  the  taking  and  unjustly  detaining  (or 
unjustly  detaining,  as  the  case  may  be)  of  his  cattle,  ^oods 
and  chattels,  to  wit:  (here  set  forth  the  property  distrained, 
taken  or  detained)  and  do  make  a  return  of  the  said  property, 
if  a  return  thereof  shall  be  adjudged,  and  also  do  pay  such 
damages  as  the  said  C.  D.  shall  sustain  by  the  issuing  of  the 
writ  of  replevin,  if  the  said  A.B.  fails  to  recover  judgment  in 
the  suit ;  and  further,  do  observe,  keep  and  perform,  all  rules 
and  orders  made  by  the  Court  in  the  suit ;  then  this  obliga- 
tion shall  be  void,  or  else  remain  in  full  force  and  effect. 


Signed,  sealed  and  delivered, 
in  presence  of 
(1  or  2  Witnesses). 


A.B. 
W.G. 
J.  S. 


To  (he  Editors  of  Vie  Law  Journal. 

Dunnville,  Sept  17th,  1860. 

Gbntlbxxn, — I  wish  to  ascertain  your  opinion  on  the  fol* 
lowing  questions: — 

Ist.  lias  not  the  Clerk  authority  to  sell  perishable  articles 
seized  on  an  attachment,  whether  requested  by  plaintiff  or  not? 
See  last  part  of  2i3th  section  of  Division  Court  Act  authoris- 
ing this  officer  to  sell  at  his  discretion. 

2nd.  If  the  Clerk  cannot  sell  unless  requested  by  the  plain- 
tiff, is  it  compulsory  upon  him  to  take  a  bond  before  doing  so, 
or  may  he  not  sell  without  this  bond  at  his  discretion  f 

3rd.  If  Clerk  is  bound  to  have  plaintiffs  request,  or  to  take 
bond  before  selling,  is  it  obligatory  upon  him  to  provide  horse, 
cattle,  Ac.,  under  seiiure,  with  provender  at  his  own  expense, 
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80  long  as  the  same  remain  in  his  possession  under  the  war^ 
rant?  If  so,  this  is  an  outlay  which  in  many  cases  the  Clerk 
would  probably  never  have  repaid  him. 

4th.  Would  it  not  be  well  that  the  214  section  of  the  present 
Division  Court  Act,  ch.  19,  be  amended  to  the  effect  that  the 
Clerk  should  not  be  obliged  to  **  receive  "  the  perishable  pro- 
perty, &c.,  unless  bonds  were  first  given  either  to  the  Bailiff 
on  teizure^  or  to  the  Cleric  afterwards  ? 

JoHM*  Armour, 

Clerk  of  Division  Court. 

[1st.  This  is  rather  a  doubtful  point,  but  we  incline  to  think 
that  the  request  of  the  plaintiff  is  necessary.  The  portion  of 
the  section  which  says  that  the  Clerk  may  sell  at  his  discre- 
tion, taken  in  connexion  with  what  has  gone  before,  would 
seem  to  mean  that  the  Clerk  may  use  his  discretion  in  selling 
or  not,  but  the  correct  reading  of  the  section  is,  we  think,  that 
the  Clerk  may,  *'  at  kU  discretion"  sell  the  artioles  on  a  shorter 
notice  than  eight  days — that  is  if  the  articles  are  perishable 
ftad  will  not  admit  of  being  kept  until  the  expiration  of  th6 
usual  notice  of  eight  days,  they  may  be  sold  on  such  shorter 
notice  ae  the  Clerk  in  his  disoretion  may  consider  advisable 
to  be  i^ien.  The  length  of  time  to  be,  of  course,  reflated  by 
the  exigency  of  each  particular  case. 

2od.  The  statute  expressly  provide^  that  the  Bailiff  need  not 
seize,  or  the  Clerk  take  charge  of  the  property  fur  which  a 
writ  of  attachment  has  issued,  unless  a  satisfactory  bond  is 

{;iven  by  the  mttaohing  creditor.  If  either  of  these  officers  neg- 
eet  to  obtain  this  bond  or  to  see  that  it  is  given,  we  apprehend 
it  will  be  at  his  own  risk.  The  bailiff  who  seises  should,  in  the 
first  instance,  where  the  ^ds  are  perishable,  demand  and 
obtain  a  bond  from  the  plaintiff,  but  if  he  neglects  to  do  so, 
the  Clerk  might,  we  think,  certainly  refuse  to  receive  them 
until  this  proper  precautioq  is  adopted  for  the  safety  of  both. 
Srd.  The  Clerk  is  allowed  "  all  necessary  disbursements  '^ 
for  keeping  the  property,  which,  of  course,  he  would  deduct 
from  the  proceeds  of  the  sale,  if  the  plaintiff  succeeded  in 
in  naaking  good  his  claim,  or  be  secured  him  by  plaintiff's 
bond  if  he  failed. 

4tb.  We  agree  with  our  correspondent  so  far  as  in  thinking 
that  it  wouki  be  well  to  have  the  question  settled  beyond  a 
doubt  by  legislative  enactment. — Eos.  L.  J.] 


U.    C.    REPORTS. 


QUEEN'S  BENCH. 

TROflTt'TBRM,  ISSO. 
Jt^Knted  fty  Robikt  A.  Haxruox,  Sbq.,  Bann$Ut<it-Law. 

Hendirsoh  v.  DicKsoir. 

CbntOldated  StaiuleM  V.  (7.,  cap.  24,  mc.  41— SmmtnnMVm  of  judgment  dtht&r 
-^Member  qf  Legiiiative  a>i«ic£l— iVrvi/^. 

Wd,  that  ft  membw  of  the  Ltgtolatlye  Ooancll  of  this  Provine*,  to  not  prlTlleMd 
from  ftttending  to  be  exunlned  as  to  hie  property,  Ac,  end  that  ia  the  ermt  of 
Don  att«ndano»  whera  he  Is,  under  ihi*  a.t.  committed  for  a  period  of  time^  he 
Is  not  entitled  to  bv  dlneharged  from  cuNtody. 

Oanlra,  wh»re  the  ordvr  for  oommtttal  be»idee  ditvetlng  imprlROnment  fin-  a  spent- 
fled  term,  ordera  tti«t  defendant,  upon  payment  of  the  Judgment  d«bt  within 
the  period  spedfled  foroommlttal,  shall  be  released  from  custody. 

Mr,  Hatman  obtained  in  this  term  a  rule  on  the  platntiffs  attor- 
ney to  shew  cause  why  an  order  granted  in  Chambers  by  Mr. 
Justice  Richards,  ordering  the  defendant  to  be  committed  to  the 
close  custody  of  the  sheriff  of  the  County  of  Lincoln,  for  one 
week,  for  not  submitting  to  be  examined  pursuant  to  the  Judge's 
order  and  appointment,  made  in  this  oause  and  served  on  the  de- 
fendant, and  that  such  sheriff  do  arrest  and  detain  the  defendant 
for  such  period,  be  rescinded  on  the  ground  of  the  defebdAnt's 
privilege  as  a  member  of  the  Legislative  Council. 

On  9th  May,  1860,  a  Judge's  order  was  made  in  this  action, 
depending  in  this  Court  for  the  examination  of  the  defendant  before 
the  Jnd^e  of  the  County  Court  of  the  County  of  lAncoln,  upon 


which  an  appoinment  was  made  by  the  Judge  of  the  County  Court 
to  attend  befbre  him  on  the  26th  May,  in  Niagara. 

The  defendant  beiog  duly  notified  of  this  order  and  appointnient 
declined  attending,  sUtlog  that  he  was  advised  by  eountiel  that  he 
need  not  do  so. 

The  deftadant  on  shewing  cause  against  the  rule  a£«t,  put  in 
Letters  Patent  dated  Bth  February,  1855,  summoning  him  tv  the 
Legislative  Connoil  of  Canada,  and  an  affidavit  of  the  defendant  was 
filed  in  answer  to  the  rule,  in  which  it  was  stated  that  be  has  been 
a  member  of  the  Legislative  Council  sinoe  8th  February,  1855,  on 
which  day  he  was  appointed  by  patent 

That  he  has  always  since  acted  and  still  acts  as  a  member  of  the 
Legislative  Council,  that  the  Provincial  Parliament  was  prorogued 
on  19th  May,  1860. 

That  he  did  not  intend  to  treat  the  order  of  this  Court  with  con- 
tempt, and  informed  the  Judge  of  the  County  Court  that  he  de- 
clined attending  on  the  ground  that  he  was  a  member  of  the 
Legislative  Council,  and  that  he  acted  as  he  was  advised  by  bis 
counsel. 

Jfr.  Bums  showed  cause. 

BoBiNsoN,  C.  J. — After  the  many  instanoes  in  which  the  Courts 
in  this  country  have  recognised  the  right  of  members  of  the  Pro- 
vincial Parliament  to  Claim  privilege  from  arrest  for  debt,  most 
of  which  were  referred  to  in  The  Queen  v.  QambU  and  BouUon^  9 
U.  C.  Q.  B.  545,  we  shall  assume  the  right  to  exist.  There  were 
indeed  some  earlier  Instances  of  a  judicial  recognition  of  the  privi- 
lege ;  these  are  cited  in  the  report  of  that  esse. 

But  admitting  the  privilege  and  that  the  defendant  in  this  cause 
was  entitled  to  it  as  a  member  of  the  Legislative  Council,  which 
was  at  the  time  in  actual  session,  it  only  follows  that  If  the  de« 
fendant  had  been  arrested  and  committed  to  custody  in  violation 
of  that  privilege,  he  could  apply  for  a  writ  of  habsat  eorytts  and 
obtain  his  disehaiige.  The  order  granted  fbr  his  examination  waS 
an  ordinary  step  in  the  practice  of  the  Court  acoording  to  the 
Common  Law  Prooedure  Act  and  was  properly  made,  for  the  Judge 
may  haVe  had  no  judioial  knowledge  of  the  ftict  of  the  defendant 
iMling  a  member  of  the  Legislative  Council  and  if  he  had,  it  would 
have  been  no  reason  against  the  jnaklog  the  order  for  examination 
sinoe  he  could  not  know  that  it  would  be  complied  with,  in  which 
case  no  question  about  privilege  would  srise.  But  the  order 
to  attend  and  t>e  examined  not  having  been  complied  with,  a 
Judge's  order  has  been  made  on  the  fact  being  shewn,  that  the  de- 
fendant be  committed  to  close  custody  for  a  week  for  not  having 
submitted  to  the  order. 

And  we  are  asked  to  reeoind  that  order  as  having  been  illegally 
made  in  disregard  of  the  defendant's  privilege.  The  order  for 
commitment  made  In  such  cares  under  the  41st  section  of  ch.  24 
of  the  Consolidated  Statutes  of  Cpfer  Canada,  is  such  an  order  as 
has  been  determined  in  England  to  be  in  effect  a  qualified  limited 
execution  sgainst  the  debtor,  rather  than  a  oommitmeat  for  con- 
tempt of  Court  in  not  obeying  the  order.  In  Dakin's  case  16  C. 
B.  77,  that  point  was  settled  by  the  Court  of  Common  Pleas  in. 
England  after  full  discussion. 

It  was  then  held  in  consequence  that  in  a  case  like  the  present, 
where  a  defendant  was  imprisoned  tor  a  certain  time  by  onier  of  a 
judge  Of  the  County  Court  for  disobeying  an  order  of  thnt  Court 
to  attend  and  be  examined  aa  a  judgment  debtor — he  wns  entitUd 
to  his  discharge  being  a  person  privileged  from  arrest  for  debt,  and 
the  Court  therefbre  discharged  him  upon  a  writ  habeat  corpvt,  as 
they  would  have  done  If  he  bad  been  in  custody  on  a  Ctu  Sa.  in 
the  same  suit.  We  have  therefore  only  to  consider  whether  there 
is  ground  for  any  difference  between  the  laws  which  regulate  im- 
prisonment for  debt  in  England,  and  oar  laws  which  should  lead 
to  a  different  conclu8ion~*and  that  depends,  I  think  on  the  ques- 
tion whether  if  the  defendant  being  committed  under  the  order 
was  to  pay  the  debt  and  costs  in  full  within  the  week»  be  would  be 
entitled  to  his  discharge.  If  he  would,  then  upon  the  principles 
which  governed  the  Court  in  Dakin's  case,  this  order  should  l>e 
oonsldei^  as  nothing  more  than  a  writ  of  execution,  a  process  for 
coercion  of  the  defendant  to  pay  the  debt  and  not  a  commitment 
by  way  of  punishment  for  a  eontempt  of  the  court  which  made 
the  order,  that  is  of  this  court 

And  the  question  would  then  be  whether  the  Court  should  ab- 
stain from  interfering  till  the  par^  has  been  arrested,  and  thea 
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order  bU  discharge,  or  whether  they  should  lescind  the  order,  on 
the  ground  that  it  was  illegal  to  direct  a  defendant  to  be  imprisoned 
In  execution  for  debt  (regarding  the  order  in  that  light  on  the 
authoriij  of  Pakin'a  case)  who  was  entitled  to  privilege  from  such 
arrest. 

In  general,  I  think  the  course  has  been  not  to  moye  against  the 
Ca.  Sa.  when  privilege  is  claimed,  but  to  apply  for  discharge  of 
the  party  from  custody,  limiting  the  application  to  that  as  if  ihe 
Ca,  8a,  were  not  irregular,  but  only  the  arrest  under  it.  In  the 
case  for  instance  of  Wmter  v.  DibiHn,  18  M..&  W.  25,  that  was  the 
eonrsa— but  in  Canidy  ▼.  Steu^rt,  (a  member  of  the  House  of  Com* 
mons)  9  Dowl.  P.  G.  366,  the  Court  afler  discussing  upon  the  par- 
ticular point  which  I  am  now  considering  set  aside  the  Ca.  Sa. 
**  There  was  oo  doubt  (they  said)  that  the  arrest  of  a  member  of 
Parliament  during  the  period  of  privilege  is  illegal,  and  that  the 
question  ia  whether  if  the  arrest  is  illegal  it  is  lawful  for  the 
plaintiff  in  a  suit  to  sue  out  process  directing  the  sheriff  to  take 
the  person  of  a  member  of  Parliament  in  execution/* 

It  appeared  to  them  (they  said]  that  the  thing  ordered  to  be 
done  being  illegal,  the  order  to  do  the  act  must  itself  also  be  illegal, 
and  that  the  defendant  should  not  be  put  in  the  situation  of  having 
an  order  issued  against  him,  which  if  the  sheriff  executes,  must 
put  him  to  the  trouble  and  expense  of  obtaining  redress  against 
that  which  is  an  illegal  fact 

I  feel  that  our  way  is  clear  in  disposing  of  this  application  when 
we  have  determined  the  point  whether  in  these  courts  as  in  Eng- 
bnd  a  defendant  committed  under  such  an  order  as  is  now  moved 
sgainst,  would  be  entitled  to  bis  discharge  from  custody  on  satis- 
fying the  execution  at  any  time,  although  the  period  had  not 
expired  for  which  the  order  directed  him  to  be  imprisoned,  and 
whether  we  have  any  enactment  which  secures  to  the  debtor-  his 
discharge  upon  payment  of  debt  and  costs,  as  is  provided  by  the 
Imperii  Act  9  &  10  Vic.  ch.  95  section  110.  I  can  find  none 
applicable  to  the  Superior  Courts,  though  in  regard  to  the 
Division  Court  there  is  such  a  provision,  as  will  be  found  by 
reading  in  succession  the  105th  and  169th  sections  of  the  Division 
Courts  Act,  ch.  19  of  Consolidated  Statutes  of  Upper  Canada. 

Then  the  question  is  whether  in  the  absence  of  any  similar  pro- 
vlaiou  in  respect  to  defendants  committed  in  the  Superior  Courts 
Cor  refusing  to  attend  to  be  examined  iu  Qbedience  to  an  order,  a 
defendant  who  shall  be  committed  on  account  of  so  refusing  can 
be  treated  as  being  in  execution  within  the  authority  of  the  English 
decisions  whi^h  lutve  been  cited.  {  apprehend  he  cannot  be  so 
considered. 

If  in  this  case  the  order  for  commitment  had  happened  to  be  so 
framed  (as  it  sometimes  is)  by  sanction  of  the  Judge  who  grants  it, 
as  to  entitle  the  party  to  be  discharged  at  once  upon  the  payment 
of  debt  and  costs  in  full,  then  I  should  be  at  liberty  to  take  a  dif- 
ferent view,  but  in  this  case  the  order  for  commitment  contains  no 
such  direction  but  simply  orders  that  the  defendant  shall  be  com- 
mitted to  close  custody  for  a  week  for  not  submitting  to  be  exam^ 
ined  pursuant  to  the  judge's  order  and  appointment,  &c.,  and  that 
the  sheriff  shall  arrest  and  keep  and  detain  the  defendant  for  such 
period  aforesaid. 

Then  taking  our  statute  ch.  24,  sec.  41,  (Con.  Statutes,  U.  C.) 
and  this  order  thnt  has  been  made  under  it,  I  do  not  feel  war- 
ranted in  holding  that  the  defendant  if  committed  under  that  order 
could  be  regarded  as  being  committed  in  execution,  or  as  being 
guati  in  execution,  for  if  he  should  pay  the  debt  and  cost  in  full 
immediately  on  his  commitment  for  a  week  under  the  order,  I 
cannot  say  that  he  would  be  entitled  to  be  discharged  before  the 
week  bad  expired ;  and  on  the  other  hand  if  he  should  have  paid 
no  part  of  the  debt  when  the  time  had  expired,  he  would  never- 
theless be  entitled  to  be  discharged,  so  far  as  that  order  was 
concerned. 

I  have  come  reluctantly  to  the  conclusion  that  under  saclf  cir- 
cumstances this  order  can  be  looked  upon  as  nothiivg  else  but  a 
commitment  for  contempt  of  the  order  and  that  the  defendant 
could  be  legally  committeil  and  detained  under  it  for  the  period 
mentioned  In  it,  notwithstanding  the  privilege  against  being  com- 
mitted in  execution  whioli  I  take  to  be  a  different  matter* 

I  think  therefore  that  Chia  rule  must  be  discharged  with  costs. 


COMMON  PI.EA3. 


^eporUd  ^  B.  0.  Joiria,  ^q,,  Barrii/ter^irtauu 

BnADBl7RT  Y.   W48LET. 
Amftr^pC— 020  ^f  UmOf  vMer  a  wnmiutm  Jrwfk  a  Um»   Ommla  Ontfir- 

Whare  a  bavkruiit  whoae  property  ha4bMQ  mid  aD<)«r  a  fommiMloQ  of  tb«  rqnrt 
in  MoDtrval,  commenoott  prociwdinffi  ia  ^vctiaeDt  to  reooTer  possewiloa  of  th« 
same  land  without  luiTlpg  first  taken  Blepe  to  mpereede  the  oommiMlon  and 
dnljr  pnMecuted  the  aam«, 

BM,  that  he  was  haired  by  tlya  qtatotfn  7  Vic,  «4i.  10,  asd  9  TiOn  ok.  80. 

This  was  an  action  of  ^ectment  brought  by  the  plaintiff  against 
the  defendant  to  recover  possession  of  lot  No.  28,  in  the  8rd  con- 
cession of  the  township  of  Scott,  in  tke  county  of  Ontario,  to  the 
possession  whereof  the  plaintiff  claimed  to  be  entitled,  and  by  the 
consent  of  the  parties  and  by  the  order  of  McLean,  J.,  according 
to  the  Common  Law  Procedure  Act,  1856,  the  following  ease  was 
stated  for  the  opinion  of  the  eourt : 

It  was  admitted  for  the  purposes  of  the  action  that  Williaa 
Bradbury,  the  plaintiff,  was,  on  the  80th  May,  1648,  seized  in  fee 
of  the  land  in  question  in  this  cause.  That  on  the  Slst  of  May, 
1848,  a  commission  in  bankruptcy  issued  out  of  the  court  of  bank- 
ruptcy in  and  for  the  district  of  Montreal,  against  the  said  William 
Bradbury.  That  under  such  commission  a  final  order  and  decree 
were  issued  under  which  lands  in  Upper  Canada,  and  amongst 
others,  the  lands  in  question,  were  sold,  and  that  the  defendant 
was  a  purchaser  at  such  sale,  and  now  holds  the  s^d  land  in  ques- 
tion under  and  by  viriue  of  a  deed  from  the  assignees  under  the 
said  commissioi^ 

The  plaintiff  contended  that  the  court  of  bankruptcy  in  Lower 
Canada  had  no  jurisdiction  over  the  lands  in  Upper  Canada*  and 
could  not  sell  them  nor  give  Utle  to  them. 

The  defendant  contended  that  sales  of  land  in  Upper  Canada 
under  a  decree  of  bankruptcy  issued  out  of  a  court  in  Lower 
Canada  was  valid,  and  that  therefore  ills  title  to  the  land  in  quep- 
tion  was  good. 

McMichasl  for  the  plaintifl^  «itad  7  Ylfin  oh.  10,  sees.  7.  25, 
30,  31. 

JEctietj  Q.  C,  epntra., 
78eees.  of  7  Vie.,  ah.  10. 

Haoastt,  J. — The  first  section  of  the  Bankruptcy  Act,  7  Vie.  ok. 
10,  declares  it  expedient  to  provide,  by  a  general  law  of  the  proT- 
ince,  for  the  discovering  and  securing  of  the  estates  and  effects  of 
bankrupts  for  tbe  benefit  of  their  creditors,  and  for  the  adminis- 
tration and  distribution  thereof,  ftc.  Section  two  declares  it  to  be 
an  act  of  bankruptcy  for  any  trader  to  make  within  this  province 
any  fraudulent  grant  or  conveyance  of  his  lands,  &c.  Provision 
is  made  for  the  issuing  of  commissions  of  bankruptcy  by  the  judge 
or  commissioner  for  the  district  in  which  the  bankrupt  resides ; 
and  sec.  80  directs  the  Judge  or  commissioner  to  execute  the  in- 
strument declaring  the  appointment  of  assignees,  which  instru- 
ment is  to  be  received  in  all  courts  of  this  province  in  evidence. 
Section  81  enacts  that  such  instrument  shall  vest  in  the  assignees 
all  the  property  of  the  bankrupt,  both  real  and  personal,  which 
he  could  lu  any  way  have  lawfully  sold,  assigned,  or  conveyed,  or 
which  might  hare  been  taken  in  execution  against  him  at  the  date 
of  the  commii^sioo,  &c.,  with  power  to  the  assignees  to  redeem  all 
mortgages,  &c.,  upon  any  goods  or  estate  of  the  bankrupt,  or  to 
eell  the  same  subject  to  such  mortgage,  &c.  The  bankrupt  is  di- 
rected to  make  and  execute  all  deeds  and  writings,  &c.,  as  the 
assignees  shall  at  any  time  reasonably  require,  and  which  may  be 
necessary  for  enabling  them  to  demand,  recover,  and  receive  all 
his  estate  and  effects  which  lie  in  or  oul  of  ihit  province^  and  the 
assignees  shall  have  the  like  remedy  to  recover  all  the  said  estate, 
debts,  and  effects  in  their  own  name,  as  the  bankrupt  might  have 
had  if  no  commission  had  issued.  SeoUon  thirty-three  declares 
thnt  whenever  the  assignees  shall  deem  it  expedient  to  sell  any 
real  estate  of  the  bankrupt,  the  judge  or  commissioner  shall  name 
a  day  and  direct  certain  advertisements.  Section  thirty-four  de- 
clares that  every  deed  or  conveyance  exee«ted  by  the  assignees 
according  to  the  usual  form  of  law,  shall  have  the  like  effect  as  to 
incumbrances,  &c.,  as  if  the  sale  had  been  made  by  a  sheriff  under  a 
writ  against  lands  issuing  out  of  any  court  of  common  law  in  the 
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proTiDce.  Section  fiftj-seven  directa  that  the  seTeral  jadg«8  and 
QommiBsioners  authorised  to  issae  oommiMions  and  to  act  in  the 
prosecution  thereof  shall  he  auxiliary  to  each  other  for  proof  of 
debts  or  for  examination  of  witnesses  on  oath.  Beotion  fifty-eight 
declares  that  nothing  in  the  act  conUined  shall  prey«nt  a  oommis- 
aioner  from  having  Jurisdiction  beyond  his  dibtriot  over  a  partner 
of  a  bankrupt  firm  resident  beyond  the  district,  as  far  as  relates 
to  the  interest  or  share  of  such  partner  in  such  firm,  If  he  be  in- 
eluded  in  the  commission.  And  lastly,  section  eighty-five  directs 
the  act  to  be  construed  in  the  most  beneficial  manner  for  promoting 
the  ends  thereby  intended.  This  act  is  amended  by  9  Vic,  oh. 
80,  but  section  twenty-five  declares  that  bo  title  "to  any  real  or 
personal  estate  sold  or  to  be  sold,  under  any  commission  or  under 
any  order  in  bankruptcy  shall  be  impeached  by  the  bankrupt  or 
any  person  claiming  under  him  in  respect  of  any  defect  in  the 
■uing  out  of  the  commission,  or  in  any  of  the  proceedings  under 
the  same ;  and  no  such  title  after  this  act  shall  come  into  operation 
shall  be  no  impeached  for  any  other  cause  unless  the  bankrupt, 
&o.,  shall  have  commenced  proceedings  to  supersede  the  said  com- 
mission, and  duly  presecuted  the  same  within  twelve  calendar 
months  from  the  issuing  thereof."  12  Vic,  ch.  18,  continues  this 
aet  for  certain  purposes. 

The  only  question  submitted  to  us  is,  whether  the  bankrupt* 
the  present  plaintiff,  can  recover  in  ejectment  land  sold  by  his  as- 
signee to  the  defendant  under  final  order  and  decree  of  the  court 
of  bankruptcy  for  the  district  of  Montreal ;  the  plaintiff  contending 
that  the  Lower  Canada  court  has  no  jurisdiction  over  and  could 
not  sell  lands  in  Upper  Canada.  The  case  does  not  allege  any 
proceeding  taken  by  the  bankrupt  to  supersede  the  commission. 
Independently  of  this  or  any  question  raised  by  the  twenty-fifth 
section  of  9  Vic,  oh.  80,  in  this  grave  point,  I  am  of  opinion  that 
the  plaintiff  cannot  recover,  and  that  in  the  case  stated  the  vendee 
of  the  assignees  can  hold  sgainst  him,  and  that  the  Montreal  court 
of  bankruptcy  had  authority  to  sell  lands  in  any  part  of  the  pro- 
Tince  of  Canada. 

To  aflirm  the  proposition  atserted  by  the  plaintiff  would,  in  my 
Judgment,  be  wholly  opposed  to  the  wording  and  subversive  of  the 
object  of  the  statute,  which  professes  to  be  of  general  application 
to  the  province,  which  provides  loeal  machinery  to  work  Uie  law 
according  to  the  plaoe  of  residence  of  the  bankrupt,  but  which  ex- 
pressly provides  for  the  seizure,  realisation  and  distribution  of  all 
his  estate,  and  vests  the  same  expressly  in  his  assignees  immedi- 
ately on  the  execution  of  their  appointment  as  such. 

I  may  add  that  if  it  were  necessary  to  decide  the  ease  on  the 
question  of  the  bankrupt  being  concluded  from  questioning  any 
proceedings  under  the  commission,  unless  by  proceedings  to  super- 
sede taken  within  a  given  time,  my  inclination  would  be  strongly 
against  the  right  to  recover  in  this  case  on  the  facts  laid  before  us. 

Judgment  for  defendant. 


Baooh  v.  Lasgton. 

BtpUnim    JeUon  en  thaiff*B  hmnd—In  whtmmBom  mtt  ma$  &«  brmigkL 

Bi3^%  that  tlM  UBignM  of  a  ■herifTa  replevin  bond  may  maintain  aa  action  thereon 
)n  bia  own  name. 

Declaration  on  a  replevin  bond  for  certain  goods  and  chattels,  to 
wit,  an  engine,  boiler  and  one  carriage  for  the  same,  and  one 
smoke-pipe  attached  t'lesaid  boiler,  the  defendant  Thomas  Langtoo, 
olaiming  possession  of  the  said  goods  and  chattels,  made  his  plaint 
to  Frederick  William  Jarvis,  fi^qoire,  sheriff  of  the  United  Counties 
of  York  and  Peel,  of  the  taking  and  ui^ustly  detaining  of  the 
said  goods  and  chattels  of  the  said  Thomas  Langton  by  the  said 
John  Bacon,  and  then  prayed  the  said  sheriff  that  the  said  goods 
and  chattels  might  be  forthwith  replevied  by  the  said  sheriff  and 
delivered  to  the  said  Thomas  Langton,  and  thereupon  the  said 
Frederick  William  Jarvis,  bo  being  sheriff  of  the  said  united  coun- 
ties according  to  the  statute  in  such  case  made  and  provided,  did 
take  from  the  said  Thomas  Langton  and  from  the  said  defendants 
Mark  Hutchinson  and  Jeremiah  Carty,  as  two  responsible  sureties, 
a  bond  in  treble  the  value  of  the  said  goods  and  chattels,  (the 
ralne  of  the  said  goods  and  chattels  having  been  on  that  occasion 
first  i^tcertained  by  the  affidavit  on  behalf  of  the  claimant  duly 


sworn  and  filed  according  to  the  statute  in  such  ease  made  and 
provided,)  and  the  said  defendants,  on  the  9th  of  April,  1851,  by 
their  ceruin  writing  obligatory  sealed  with  their  respective  seals, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  did  jointly  and 
severally  acknowledge  themselves  to  be  held  and  firmly  bound 
unto  the  said  sheriff  in  the  gum  of  one  hundred  and  fifty  pounds 
of  lawful  money  of  Canada,  to  be  paid  to  the  said  sheriff  or  his 
certain  attorney,  executors,  administrators  or  assigns,  with  a  con- 
dition thereunder  written  that  if  the  said  Thomas  Langton  should 
prosecute  his  suit  with  effect  and  without  delay  against  the  said 
John  Bacon  for  the  Uking  and  unjustly  detaining  his  goods  and 
chattels  and  personal  property,  to  wit,  goods  and  chattels  herein- 
before mentioned,  and  should  make  a  return  thereof,  if  a  return 
should  be  ailjudged,  that  then  the  said  obligation  should  be  void 
and  of  non-effect,  otherwise  to  remain  In  full  force  and  effect,  and 
after  alleging  a  breach  set  out  an  assignment  to  the  plaintiff. 

The  defendants  demurred,  a.<isigning  as  matter  of  law  to  be  argued 
on  the  said  demurrer,  that  the  said  action  being  brought  on  a  bond 
given  under  the  provision  of  the  statute  14  &  16  Vic,  eh.  64.  was 
not  maintainable  in  the  name  of  the  plaintiff,  and  the  plaintiff  has 
no  right  of  action  thereon,  as  the  said  bond  was  merely  a  chose  in 
action  not  assignable  so  as  to  give  to  the  assignee  a  right  of  action 
in  his  own  name.  And  it  appears  from  the  said  declaration  that 
the  plaintiff  in  this  action  did  not  avow  or  make  cognizance  in  thp 
replevin  suit,  and  could  not  therefore  acquire  a  right  to  sue  in  his 
own  name. 

M,  C.  Cameron  supported  the  demurrer,  citing  PhilUpt  v.  PnVe, 
8  M.  &  S.  183 ;  Dean  v.  Freeman.  5  T.  R.  195 ;  14  &  15  Vic, 
ch.  54. 

Andereon  contra,  cited  Short  v.  Hubbard^  2  Bing  849. 

DftAPxa,  C.  J. —The  case  of  Dean  v.  Fneman,  (5  T.  R.  195,)  as 
commented  on  in  PhilUpe  v.  Price,  in  8  M.  &  S.  183,  shews  that  It 
is  not  necessary  for  the  assignee  of  the  sheriff  who  sues  on  a  re- 
plevin bond  to  show  that  he  U  either  avowant  or  cognizor,  but  at 
the  same  time  it  may  be  conceded  that  both  those  cases  were  decided 
upon  a  replevy  of  goods  distrained  upon.     The  Upper  Canada 
statute  4  W.  IV.,  ch.  7,  was  intended,  I  apprehend,  to  apply  to 
similar  cases,  and  it  is  conceded  that  a  bond  taken  under  that  act 
would  be  assignable,  but  the  defendant  contends  that  the  bend 
taken  under  the  act  14  &  15  Vic  oh.  64,  cannot  be  assigned,  be- 
cause the  statute  does  not  in  express  terms  say  so.    Except  by 
implication  the  sheriff  cannot  take  a  bond  under  thia  latter  act 
The  legislature  assume,  that  in  extending  the  remedy  of  replevin 
to  other  oases  than  those  of  distress,  the  essential  parts  of  the 
remedy  continue,  of  which  the  giving  a  bond  by  the  party  claiming 
to  replevy  was  certainly  one,  as  a  protection  to  the  party  out  o^ 
whose  hands  property  of  more  or  less  value  was  to  ba  taken. 
Therefore,  in  the  fourth  section  it  is  said,  the  condition  of  the 
bond  to  be  taken  by  the  sheriff  **  Bitd  pre$eribed  by  the  act*'  4  W. 
IV.  ch.  7,  may  be  altered  eo  as  to  correspond  with  the  writ  to  be 
issued  under  the  new  act,  and  tiie  bond  shall  be  taken  for  treble* 
the  value  sworn  to  of  the  property  replevied.    Tfaii*,  I  think, 
clearly  shews  that  it  was  considered  the  enactment  of  the  4  W. 
IV.,  as  to  making  a  bond  with  condition  was  recognised  as  continu- 
ing and  applicable  to  replevin  under  the  new  act ;  and  I  can  see 
no  reason  for  holding  that  the  legielature  did  not  equally  mean 
that  the  right  to  have  an  assignment  of  the  bond  should  equally 
extend  to  a  bond  conditioned  according  to  the  last  as  well  as  the 
first  act,  the  authority  for  requiring  a  bond  at  all  being  in  either 
case  referable  to  the  first  act  only.     Besides,  it  may  be  said  that 
the  8th  section  of  the  Consolidated  Statutes  of  Upper  Canada,  ch. 
1,  enacts  that  these  statutes  shall  not  be  held  to  operate  as  new 
laws,  but  shall  be  construed  and  have  effect  as  a  consolidation  and 
as  declaratory  of  the  law  as  contained  in  the  previously  existing 
acts,  and  the  8th  section  of  29  of  these  Consolidated  Statutes  enacts 
that  the  bond  in  every  action  of  replevin  shall  be  assignable.     I  see 
nothing  to  indicate  that  this  is  a  new  law,  in  effect  different  from 
those  which  preceded.    I  regard  it  as  a  legislative  interpretation 
to  which  I  entirely  subscribe.     I  should  have  arrived  at  the  same 
conclusion  without  its  aid ;  with  it  there  is  no  room  for  doubt  or 
hesitation. 

Judgment  for  plaintiff. 
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Thi  Bank  or  Moktrkal  t.  Asmour. 

BiU  ifftMhanigt-'Faifmiint  ^  drmoer  BfUr  aeUon—Bawfor  mtUfaidtUm  at  to 

aooepuir, 

Sdd,  that  the  paymMit  of  a  bQl  by  fh«  drawer  after  action  brtraxht  doee  not 
opar«t(i  a4  a  cunseiiuance  of  Uw  as  a  latUAioclon  and  dUcharge  in  an  action  bj 
the  Indoreee  agalnjtt  tta«  aooeptor. 

Declaration. — For  that  certain  persons  by,  nnder,  and  nsing  the 
name,  style  and  firm  of  Strong  and  Matheson,  on  the  19th  of 
Febrnary,  1859,  by  their  bill  of  exchange  now  OTer  dne,  directed 
to  the  defendant,  reqaired  the  defendant  to  pay  to  the  order  of 
the  said  Strong  and  Matheson  the  sam  of  $400  three  months  after 
the  date  thereof;  a^d  the  defendant  accepted  the  same,  and  the 
said  Strong  and  Matheson  endorsed  the  same  to  one  W.  M.  Mathe- 
son, who  endorsed  .the  same  to  the  plaintiffs,  bnt  the  defendant 
did  not  pay  the  same  or  any  part  thereof,  and  the  plaintiffs  claim 
$600. 

For  a  defence  arising  after  this  action  was  commenced  the  de- 
fendant says  the  said  Strong  and  Matheson,  after  this  action  was 
commenced,  satisfied  and  discharged  the  plaintiffs'  claim  by  pay- 
ment 

To  which  plaintiffs  demurred,  assigning  as  grounds  of  demurrer, 
that  the  satisfaction  therein  set  forth  was  not  averred  to  have  been 
made  at  the  request  or  for  or  on  behalf  of  the  defendant,  or  for  or 
in  respect  of  his  liability  on  said  bill.  That  no  legal  priTity  is 
shewn  in  said  plea  between  the  said  Strong  and  Matheson  and  the 
defendant,  therefore  the  satisfaction  did  not  enure  to  the  benefit  of 
the  defendant.  That  the  satisfaction  was  made  by  the  parties  who 
were  under  a  personal  liability  upon  a  bill  declared  on.  That  the 
plea  imports  that  the  satisfaction  made  by  them  referred  and  was 
limited  to  their  own  personal  liability,  and  it  is  not  stated  in  said 
plea  to  have  extended  beyond,  and  that  the  satisfaction  to  the 
endorsee  of  a  bill  made  by  a  drawer  or  endorser  does  not,  as  a 
legal  eonsequence,  enure  as  a  satisfaction  of  the  bill  quoad  the 
acceptor. 

Crombie  for  the  demurrer,  cited  Goodwin  t.  Creamer^  18  Q.  B. 
767 ;  Joni9  t.  Broadhurtt^  9  Com.  B.  178  ;  Ex  parte  Taylor,  8  Jur. 
N.  S.  758 ;  Randall  v.  Moon,  21  L.  C.  C.  P.  226. 

J.  XT.  Cameron,  Q.  C,  contra. 

IhtAPKB,  C.  J. — The  cases  cited  for  plaintiff  were  Jones  v. 
Broadhurtt,  9  0.  B.  178,  and  Randall  y.  Moon,  12  C.  B.  261.  Both 
these  cases  were  decided  before  the  English  Common  Law  Proce* 
dure  Act  of  1852,  and  the  rules  of  pletucling  founded  thereupon. 
The  case  of  Williann  y  Jamet  (15  Q.  B.  498),  and  Ooodwin  t. 
Creamer  (18  Q.  B.  757),  which  also  bear  on  the  question,  were 
Hlcewise  decided  before  that  act  came  into  force. 

The  broad  ground  on  which  the  first  of  these  decisions  rests  is, 
that  there  is  no  principle  upon  which,  as  a  consequence  in  law, 
the  satisfaction  of  a  bill  as  between  the  endorsee  and  the  drawer 
should  operate  as  a  s^^tisfaction  and  discharge  in  an  action  by  the 
endorsee  against  the  acceptdf.  In  that  case  the  defence  arose 
before  the  commencement  of  the  action. 

In  Randall  t.  Moon  the  acceptor  pleaded  payment  by  the  drawer 
after  the  commencement  of  the  action,  and  that  the  plaintiff  was 
not  suing  as  a  trustee  for  the  drawer.  The  plaintiff  replied  traT- 
ersing  the  allegation  that  the  payment  was  in  satisfaction  of  the 
causes  of  action  in  the  declaration  mentioned. 

Oil  the  trial  it  appeared  that  the  defendant  accepted  for  the 
drawer's  accommodation ;  that  actions  had  been  brought  against 
both  drawer  and  acceptor ;  that  the  drawer  had  obtained  a  judge's 
order  to  stay  proceedings^in  the  action  against  him,  and  bad  paid 
the  plaintiff  the  full  amount  of  the  bill,  &c.  The  plaintiff  had  a 
Tcrdiet  for  the  full  amount,  and  the  court  refused  a  rule  of  niei  to 
enter  a  yerdict  for  the  defendant,  or  to  reduce  the  damages,  hold- 
ing St  to  the  first  point,  that  payment  by  the  drawer  (the  holder 
haT.ng  no  notice  that  defendant  accepted  for  his  accommodation) 
was  not  to  be  considered  a  payment  by  the  acceptor,  because  a 
right  of  action  for  damages  had  rented  at  the  time  of  payment 

In  WUlianu  t.  Jamee,  payment  before  action  by  the  drawer  was 
pleaded  by  the  acceptor  in  ftdl  satisfaction,  &c.,  and  was  traversed 


by  the  replication.  Payment  by  the  drawer  was  proved,  but  it 
also  appeared  that  subsequently  to  such  payment  the  defendant 
had  written  letters  to  the  plaintiff  promising  payment  Lord 
Campbell,  in  giving  judgment  said,  '*  PrimA  facie  a  payment  by  the 
drawer  is  for  the  benefit  of  the  acceptor,  but  the  drawer  has  his 
remedy  against  the  acceptor,  and  may  take  the  bill  from  the  endor- 
see and  sue  upon  it  in  his  own  name,  or  may  employ  endorsee  to 
do  so."  The  judgment  of  the  court  was,  however,  for  plaintiff,  on 
the  ground  that  the  defendant's  letters  shewed  an  understanding 
that  the  bill  was  not  extinguished,  but  the  drawer's  remedy  was 
preserved. 

In  Ooodwin  v.  Creamer  the  acceptor  pleaded  that  after  action 
brought  the  last  indorser  paid  the  plainUff  the  full  amouut  of  the 
bill  and  interest  in  full  satisfaction,  &c.,  of  all  moneys  payable  in 
respect  thereof.  During  the  argument  Lord  Campbell  again  said 
thAt  primA  facie  the  party  who  has  received  the  money  in  satisfac- 
tion of  the  bill  cannot  afterwards  sue  the  acceptor.  The  court, 
however,  held  the  plea  bad  on  the  ground  that  damages  might  be 
recoverable  beyond  the  amount  of  the  bill,  and  that  a  holder  had 
a  right  to  continue  his  action  against  the  acceptor  nntil  the  costs 
were  paid. 

In  Ex  parte  Taylor  in  re,  Houghton,  8  Jur.  N.  S.  758-4,  Sir  J, 
L.  Knighi  Bruce,  L.  J  ,  questioned  the  accuracy  of  the  position 
that  at  Uw  the  holder  of  a  bill  of  exchange  could  recover  the  full 
amount  from  the  acceptor,  notwithstanding  previous  payments  by 
the  drawer  or  oiher  parties,  but  this  was  merely  throwing  out  a 
doubt.  Turner,  L.  J.,  abstained  from  expressing  any  opinion  on 
the  rule  at  law,  and  it  was  decided  against  the  holders  right  to 
prove  for  the  whole  against  the  estate  of  the  banlfupt  acceptor. 
Leave  was  offered  to  carry  the  case  to  the  House  of  Lords,  but  I 
have  not  found  any  further  trace  of  it. 

The  117  sec.  of  our  Common  Law  Proceedure  Act,  1856,  and  the 
rules  of  pleading  framed  under  the  authority  of  that  statute, 
both  copied  from  the  English  act  and  rules,  appear  to  me  to  do 
away  with  any  technical  ground,  such  as  the  right  to  costs,  on 
which  any  of  the  preceding  oases  may  have  been  partially  rested. 
I  do  not  perceive  that  onr  statute  1  W.  IV.,  ch.  5,  relative  to  costs 
of  several  actions  against  the  different  parties  to  a  bill  or  note,  can 
aid  in  disposing  of  this  demurrer.  We  are  called  upon  as  appears 
to  me  to  decide  whether,  in  an  action  by  the  endorsee  against  the 
acoeptor  of  a  bill  not  appearing  to  have  been  accepted  for  the 
accommodation  of  the  drawer,  a  plea  that  the  drawer  has  paid  the 
bill*  is  good  in  bar. 

Upon  the  best  consideration  I  have  been  able  to  give,  I  think  it 
is  not,  without  its  fkirther  being  shewn  that  such  payment  was 
made  on  the  acceptor's  account,  and  that  he  adopted  it  at  the  time 
of  payment  or  subsequently. 

In  Jones  v.  Broadhunt,  the  court  left  undecided  the  question 
whether  an  unauthorised  payment  by  and  acceptance  in  satisfaction 
fVom  a  stranger  is  a  good  plea  in  bar.  But  in  Simpson  v.  Eggington 
(10  Exch.  845)  the  court  considered  that  the  law  was  fully  estab- 
lished by  the  cases  of  Belshnw  v.  Bush  (11  C.  B.  191)  and  James 
V.  Isaacs  (12  C.  B.  791).  The  former  deciding  that  a  payment  by 
a  stranger  considered  to  be  for  the  defendant,  and  on  his  account, 
and  subsequently  rati6ed  by  him  is  a  good  payment,  and  the  latter, 
that  a  plea  of  satisfaction  from  a  stranger  without  the  authority 
prior  or  subsequent  of  the  defendant  was  bad. 

In  the  present  case  the  payment  by  the  drawer  to  the  holder  was 
no  satisfaction  asbetween  the  acceptor  and  the  drawer,  who,  though 
obliged  to  pay  the  holder,  had  his  remedy  over  against  the  acceptor. 
The  bill  is  not  extinguished.  The  money  paid  to  the  holder  by  the 
drawer  still  leaves  the  acceptor  liable  on  the  bill,  while  the  accep- 
tor, by  paying  it  to  the  holder  and  taking  it  up,  extinguishes  all 
right  and  claim  upon  it.  If  the  drawer  has  already  paid  the  holder, 
the  money  to  be  recovered  in  this  action  will  be  money  had  and 
received  to  his  (the  drawer's)  nse^  and  he  can  have  no  future  re- 
course against  the  acceptor.  While,  if  the  plaintiffs  confessed  this 
plea,  (hey  would  be  entitled  to  recover  their  costs  to  the  time  of 
pleading  it  from  the  defendant  and  might  either  sue  again  on  be- 
half of  the  drawer,  or  by  handing  the  bill  to  him,  enable  him  to 
recover  the  amount  of  it  fh>m  defendant 

Judgment  for  the  plaintiff  on  demarrer. 
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{BqnrUd  bff  CnnTOPHSft  RoBiKSOir,  Kso*  Barridar-at-Law.) 


HKMniBSON  T.   MOO0IB. 


Whtm  phUniiff  In  «  deelanttoo  for  a  fclw  rttnni  teaerttd  thm  oomots,  tbA  wcoad 
allegmg  as  a  bnsach  of  dutjr  on  tb«  part  of  d«len<Uot,  negldct  to  tory,  Ar.,  and 
the  ihird  allegiDjS  as  a  br«ach  that  altboagb  defendant  did  Iotj  be  fiilfwly  re- 
turned no  goods ;  tba  third  count  was  upon  tbe  applieatton  of  defendant  stmck 
out  as  btiiug  vubstsntlally  the  saioe  as  the  second — the  teal  grievanoo  btlBg  tbe 
false  retam  no  matter  which  way  stat^rd. 

StmbU,  when  the  oTidenoe  Is  given  in  such  a  caw  an  amendment  would  be  sJlowed 
without  diSouUy  In  aocordaoee  with  the  bets  fband. 

HeUL,  also  on  an  application  to  aet  aside  a  dedaratloQ  on  the  grnravd  of  Tarlsnee 
between  the  copy  senrvd  and  copy  filed  that  a  mors  rerhal  error  by  the  omtaslon 
of  words  which  leave  the  team  iind  substunoe  unaltered,  is  not  a  ground  for  set* 
ting  aside  the  declaration  or  copy  served. 

Semble  however  that  "  being  In  a  hurry  "  is  no  ezcnse  tx  a  Tarianoe  between  tti* 
copy  of  pleading  flled'«Dd  that  served. 

(SI  Mardi,  1860.) 

This  ^as  an  action  brought  by  the  plaintiff  against  the  defendant 
as  sheriff  of  the  county  of  Hastings,  for  a  false  return. 

The  declaration  contained  three  counts. 

First  count. — For  that  the  plaintiff  heretofore,  to  wit,  on,  &c., 
in  the  Court  of  Queen's  Bench,  at  Toronto,  by  the  consideration 
and  judgment  of  the  same  Court,  recovered  against  one  Michael 
Manion  a  certain  debt  of  forty-five  pounds  fifteen  shllUngs  and  six 
pence,  and  also  ten  pounds  eight  shillings  and  eleven  pence  costs, 
which  in  and  by  the  same  court  were  adjudged  to  the  plain- 
tiff, and  with  his  assent,  for  hie  damages,  which  he  had  sustained 
as  well  by  the  occasion  of  the  detaining  of  the  said  debt  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  Michael  Manion  was  oouvioted,  as  by  the  record 
and  proceedings  thereof  still  remaining  in  the  same  court  of  our 
said  Lady  the  Queen  at  Toronto  aforesaid,  will  more  fully  appear. 
And  that  the  said  Judgment  being  in  full  force,  and  the  debt  and 
costs  remainirg  unpaid  and  unsatisfied,  the  plaintiff,  on,  &c.,  for 
the  obtaining  of  satisfaction  thereof,  sued  and  proeeoated-  o«t  of 
the  said  court  aforesaid  a  certain  writ  of  onr  Lady 'the  Queen 
called  a  fieri  faeia$,  directed  to  the  sheriff  of  the  eoonty  of  Haetinge, 
by  which  said  writ  the  said  sheriff  was  eommandod  that  of  tbe 
goods  and  chattels  of  the  said  Michael  Manion  in  the  said  sheriff's 
bailiwick  he  should  cause  to  be  levied  tbe  damages  aforesaid,  and 
that  he  should  have  that  money  before  the  said  Justices  of  the  said 
eonrt  at  Toronto  immediately  after  the  execotion  thereof,  to  render 
to  the  plaintiff  for  his  damages  and  costs  aforeeaid ;  and  that  the 
said  sheriff  should  have  then  there  that  writ;  which  said  writ 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  as 
hereafter  mentioned,  to  wit,  on,  &c.,  was  duly  endorsed  with  a 
direction  for  the  said  sheriff  to  levy  the  sum  of  forty-five  pounds 
fifteen  shillings  and  six  pence  debt,  and  ten  pounds  eight  shillings 
and  eleven  pence  costs,  with  interest  on  the  same  from  the  19th 
day  of  November,  1858,  ten  shillings  for  certificate  of  judgment, 
seventeen  shillings  and  six  pence  for  fi.  fa.,  besides  sheriff's  fees, 
poundages,  and  incidental  expenses ;  and  which  said  writ  endorsed, 
afterwards,  and  before  the  execution  thereof,  to  wit,  on,  &c., 
was  delivered  to  the  now  defendant,  who  then,  and  from  thence 
until,  and  at,  and  after  the  execution  of  the  said  writ,  was  sheriff 
of  the  said  county  of  Hastings,  to  be  executed  in  due  form  of  law ; 
and  although  there  then  and  afterwards,  and  whilst  the  said  last- 
mentioned  writ  remained  in  full  force,  were  divers  goods  and  chat- 
tels of  the  said  Michael  Manion  within  the  bailiwick  of  the  now 
defendant  as  such  sheriff  as  aforesaid,  whereof  he  could  and  might 
and  ought  to  have  levied  the  monies  ao  endorsed  and  directed  to  be 
levied  as  last  aforesaid,  whereof  the  defendant  all  th«  time  afore- 
aaid  had  notice,  yet  the  new  defoodant,  so  being  sheriff  of  the  said 
county  of  Hastings,  not  regarding  the  duty  of  bis  office  as  such 
sheriff,  but  contriving  and  wrongfully  and  unjustly  iatendiog  to 
injure,  prejudice  and  aggrieve  the  now  plaintiff  in  tiiis  behalf,  and 
to  deprive  him  of  the  mooios  so  endorsed  on  the  said  last  mentioned 
writ,  and  directed  to  be  levied  as  last  aforesaid,  and  of  tbe  meaiis 
of  obtaining  the  same,  did  not  nor  would,  within  a  reasonable  time 
for  that  purpose  which  kath  long  since  closed,  levy  the  money 
last  aforesaid,  or  any  part  thereoi;  but  wholly  nrglected  and  refused 


so  to  do,  and  therein  made  default ;  and  afterwards,  to  wit,  00, 
&c.,  falsely  and  deceitfully  returned  to  the  said  court  of  our  said 
Lady  the  Queen,  that  the  said  debtor  Michael  Manion  had  not  any 
goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be 
levied  the  damages  and  costs  aforesaid,  or  any  part  thereof,  as  by 
the  said  last  mentioned  writ  and  the  return  thereof  remaining  of 
record  in  the  said  court  lully  appears ;  by  means  of  which  said 
premises,  &c. 

Second  connt— And  that  the  judgment  in  the  first  count  men* 
tioned  being  in  full  force,  and  the  said  damages  and  costs  in  that 
count  mentioned  remaining  unpaid  and  unsatisfied,  the  plaintiff 
afterwards,  to  wit,  on,  &o.,  pursuant  to  the  statute  in  such  cases 
made  and  provided,  applied  for  and  obtained,  and  an  order  was 
made,  upon  and  by  virtue  of  said  judgment  in  tbe  first  count 
mentioned,  by  the  Hon.  W,  H.  Draper,  O.B.,  Chief  Justice  of  the 
Court  of  Common  Pleas,  at  Toronto,  dated,  &c.,  whereby  the 
said  Justice  ordered  that  all  debts  due  and  owing  from  one  Paul 
Larkitts,  the  garaiahee  in  said  order  named,  to  one  Michael  Manion, 
the  judgment  debtor  therein  namedas  being  the  person  in  the  first 
count  mentioned,  should  be  attached,  to  answer  a  judgment 
recovered  against  the'  above  named  judgment  debtor,  on,  &c.,  by 
the  now  plaintiff,  the  judgment  creditor  in  the  Court  of  Queen's 
Bench,  and  being  the  same  judgment  described  In  the  first  count 
mentioned ;  and  the  said  Justice  did  thereby  further  order  that 
the  then  named  Paul  Larkins,  the  garnishee  therein  named, 
his  attorney  or  agent,  should  attend  before  the  said  Justice, 
at  the  time  and  place  therein  mentioned,  to  show  cause  why 
he  should  not  pay  to  the  now  plaintiff,  the  judgment  creditor,  tbe 
debt  due  from  him  to  the  judgment  debtor,  or  so  much  thereof  as 
misht  be  sufficient  to  satisfy  the  said  Judgment  debt  due  the  now 
plaintiff  the  said  judgment  debtor.  And  that  the  said  order  so 
made  as  aforesaid,  was  duly  served  upon  the  said  Paul  Larkins, 
garnishee  therein  named ;  and  that  the  said  Paul  Larkins,  gar- 
nishee as  aforesaid,  did  not  appear  upon  the  said  summons  and 
order  at  the  time  and  place  mentioned  therein,  and  in  pursuance 
thereof;  and  that  afterwards,  to  wit,  on,  &c.,  upon  proof  of  the 
service  of  the  said  summons  and  order,  an  order  was  duly  made  by 
the  then  presiding  Judge  in  Chambers,  at  Toronto,  for  an  exee«- 
tion  to  issue  to  levy  tbe  amount  dne  from  said  Paul  Larkins, 
garnishee  as  aforesaid,  to  the  said  Michael  Manion,  judgment 
debtor  as  aforesaid,  towards  satisfaction  of  the  said  Jndgmeni  debt 
And  that  afterwards,  to  wit,  on,  &o.,  the  now  plaintiff  sued  and 
prosecuted  out  of  tbe  said  court,  upon  and  by  eirtme  of  said  order, 
a  certain  writ  of  fieri  faeiae  against  the  said  garnishee  therein 
named,  Paul  Larkins  aforesaid,  directed  to  the  sheriff  of  the  county 
of  Hastings ;  by  which  said  writ  our  said  Lady  the  Queen  com- 
manded the  said  sheriff  that  of  the  goods  and  chattels  of  the  said 
Paul  Larkins,  garnishee  as  aforesaid,  in  the  sheriff's  bailiwick,  he 
should  cause  to  be  levied  fifty-six  pounds  four  shillings  and  five 
pence,  being  part  of  the  amount  of  the  debt  due  ft*om  the  said 
Paul  Larkins  to  Michael  Manion  attached  in  the  hands  of  the  said 
Paul  Larkins  by  an  order  of  the  Hon.  W.  H.  Draper  aforesaid, 
dated,  &c.,  pursuant  to  the  statute  in  such  ease  made  and  provided, 
to  satisfy  fifty-six  pounds  four  shillings  and  five  pence,  which  Geo. 
£.  Henderson  the  now  plaintiff  lately  in  the  Court  of  Queen's 
Bench  recovered  against  the  said  Michael  Manien,  whereof  the 
said  Michael  Manion  was  ooavicted,  as  appears  of  record ;  and 
that  the  said  sheriff  should  have  tiiat  sum  before  the  s^d  court 
immediately  after  the  execotion  thereof,  to  be  rendered  to  the  now 
plaintiff  for  his  damages  aforesaid ;  and  that  the  said  sheriff  should 
have  then  there  that  writ;  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff,  to  wit,  on,  &c.,  was  duly 
endorsed  with  a  direction  to  the  said  sheriff  to  levy  of  the  S^s 
and  chattels  of  the  said  Paul  Larkins,  the  garnishee  therein  moned, 
the  sum  of  fifty-six  pounds  four  shillings  and  five  pence  debt  and 
costs,  fifteen  shillings  for  fi.  fa,,  with  interest  from  the  6th  day  of 
October,  1869,  besides  sheriff's  fees ;  and  which  said  writ,  so  en- 
dorsed, afterwards,  and  before  the  execution  thereof,  to  wit, 
on,  &c.,  was  delivered  to  the  now  defendant,  who  then  and  from 
thence  until,  and  at,  and  after  the  execution  of  the  said  writ,  was 
sheriff  of  the  said  county  of  Hastings,  to  be  executed  in  due  form 
of  law ;  and  although  then  and  afterwards,  and  whilst  tbe  said  laet 
mentioned  writ  remaiBed  in  full  foroe,  there  were  divers  goods  and 
ekattele  of  tbe  said  Paul  LarkiAS  wUhia  the  baiUwiok  of  the  now 
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defendant  as  sach  sheriff  as  aforesud,  whereof  he  conid  and  might 
and  ought  to  have  letied  the  monies  so  endorsed  and  directed  to  be 
leTied  as  last  aforesaid,  whereof  the  defendant  daring  all  the  time 
aforesaid  had  notice,  yet  the  now  defendant,  so  being  sheriff  of  the 
said  county  of  Hastings,  not  regarding  the  duty  of  his  office  as  such 
sheriff,  but  contriting  and  wrongfully  and  unjustly  intending  to 
injure,  prejudice  and  aggrieye  the  now  plaintiff  in  this  behalf,  and 
to  deprive  him  of  the  monies  so  endorsed  on  the  said  last  mentioned 
writ,  and  directed  to  be  IcTied  as  last  aforesaid,  and  of  the  means 
of  obtaining  the  same,  did  not  nor  would  within  a  reasonable  time 
for  that  purpose  which.,  hath  long  since  elapsed,  lety  the  amount 
last  aforesaid,  or  any  part  thereof,  but  wholly  neglected  and  r^ 
loBtd  so  to  do,  and  therein  failed  and  made  default ;  and  after- 
wards, to  wit,  on,  &c.,  falsely  and  deceitfully  returned  to  the  said 
court  that  the  said  Paul  Larkins  had  not  any  goods  or  chattels  in 
bis  bailiwick,  whereof  he  could  cause  to  be  levied  the  damages  and 
costs  aforesaid,  or  any  part  thereof,  as  by  the  said  last  mentioned 
writ  and  the  return  thereof  remaining  of  record  in  the  said  court 
fblly  appears ;  by  means  of  which  said  premises,  the  plaintiff  hath 
been  and  is  greatly  injured,  &c. 

The  third  count  was  the  same  as  the  second  count,  with  the  ex* 
ception  of  the  breach.  Instead  of  assigning  as  a  breach  that  the 
defendant  neglected  to  levy,  &o.,  it  alleged  that  the  defendant  did 
seize  and  levy,  &c.,  and  yet  returned  that  the  said  Paul  Larkins 
had  not  any  goods  and  chattels,  &o.,  in  the  usual  form. 

jSI  B.  Morpky,  tot  defendant,  obtained  a  summons  on  plaintiff 
to  show  cause  why  the  declaration,  the  copy  and  service,  or  the 
copy  and  service,  should  not  be  set  aside  for  irregularity,  with 
costs,  on  the  ground  that  the  declaration  served  was  not  a  true  copy 
of  the  declaration  filed ;  and  also  why  the  second  or  last  count  of 
the  declaration  filed  should  not  be  struck  out,  the  two  counts  being 
substantially  the  same.  The  variances  between  the  declaration 
filed  and  the  declaration  served  were  merely  clerical. 

EngliMh  showed  cause.  He  filed  an  affidavit  of  plaintiff  on  which 
it  was  sworn  that  before  the  time  was  out  for  entering  appear- 
ance in  the  cause,  and  after  writ  was  served  he  was  informed 
by  one  Morgan  Jellitt  the  brother  of  B.  P.  Jellitt,  and  managing 
clerk  in  his  office,  that  his  brother  the  said  R.  P.  Jellitt  was  going 
to  defend  the  cause  as  defendant's  attorney,  and  asked  him  if  they 
had  entered  an  appearance,  to  which  he  replied  no,  that  they  did 
not  intend  entering  an  appearance  until  the  time  was  init»  and  that 
they  would  have  tiatil  Saturday  morning  to  enter  the  Ikppeikrance 
and  would  not  do  so  before  then. 

That  from  this  information  he  relied  on  an  appearance  being  filed 
by  R.  P.  Jellitt  as  defendants  attomcgr,  at  the  latest  on  Saturday 
moroiag  in  Toronto,  and  which  was  the  last  day  for  the  sertlce 
of  declaration  for  the  Belleville  Assizes,  which  servloe  was  re- 
quired to  be  made  before  three  o'clock  i^at  da^,  that  said  Jellitt 
did  not  enter  an  appearance  for  the  defendant  on  Saturday  afore- 
said as  it  was  supposed  he  would,  and  which  deponent  only  ascer- 
tained about  noon  of  that  day,  by  sending  to  the  Deputy  Clerks 
office,  to  search  if  an  appearance  had  been  entered,  and  which 
he  was  induced  to  do  by  bemff  informed  on  that  day  short  tiine  be- 
fore that  the  said  E.  P.  Jellitt  intended  to  throw  him  over  the 
assises  if  possible,  with  the  cause.  That  in  consequence  of  the 
appearance  not  being  entered,  a  personal  service  upon  the  defend- 
ant was  necessary,  and  that  he  had  consequently  to  send  one  of 
his  clerks  to  look  np  the  defendant,  or  In  failure  of  not  finding 
him  to  serve  at  the  house,  and  therefore  had  not  time  to  compare 
the  copy  served,  with  the  one  filed  before  the  hour  of  three  would 
arrive.  That  the  copy  served  was  served  by  one  of  his  clerks, 
only  a  few  minutes  before  three,  at  the  house  of  the  defendant,  who 
resides  nearly  a  mile  from  deponent* B  office,  a  much  greater  distance 
off  than  defendant's  attorney's  office.  That  if  the  defendant's  attor- 
ney had  entered  the  appearance  on  Saturday  morning,  service 
nigbt  have  been  effected  upon  him  at  his  office,  before  three  o'clock, 
of  that  day,  with  a  compared  copy  of  the  declaration  filed.  That 
the  principal  differences  between  the  copies  served  and  filed,  is 
an  omission  of  some  words  in  the  one  filed.  That  since  the  filing 
and  sertice  of  the  declaration,  an  appearance  was  entered  by  R. 
P.  Jellit,  defendants  Attorney  on  the  twenty-seventh  instant,  a 
true  copy  of  which  was  filed,  and  a  notice  of  such  appearance 
having  been  entered,  WM  atrted  at  Ufcfiea.    ThMthe  first  eoont 


in  the  declaration  is  a  distinct  and  separate  cause  of  action,  for 
a  false  return  to  the  writ  jS./it.  against  Michael  Manion,  the  jud- 
gment debtor  in  the  declaration  mendoned. 

Dbapbb,  G.  J. — I  think  the  last  count  of  this  declaration  should 
be  struck  out.  Whether  the  feet  be  that  there  were  goods  and  the 
sheriff  neglected  to  levy — or  that  he  actually  leved  and  made  the 
money — ^the  return  of  nuUa  bona  is  the  substantial  grievance. 
And  in  whichever  form  the  count  is  framed,  when  the  evidence  it 
given  an  amendment  would  be  allowed  wiihout  difficulty  in  accord- 
ance with  the  facts  proved. 

The  third  count  being  struck  out,  I  see  no  sufficient  ground  for 
setting  aside  the  declaration  for  variance  between  the  copy  filed  and 
that  served.  A  mere  verbal  error  by  the  omission  of  that  which 
leaves  the  sense  and  substance  unaltered,  would  not  I  think  con- 
stitute a  ground  for  setting  aside  the  declaration  or  the  copy  ser- 
ved. At  the  same  time  I  should  not  hesitate  to  hold  parties  to 
great  care  and  attention  in  examining  their  papers  before  filing  or 
serring — and  do  not  think  being  m  <i  hurry  affords  any  excuse — even 
though  a  trial  might  be  lost. 


CHANCERY. 


(Reported  by  Thomas  Hodoim,  Sm|.,  Banlster'at-taw.) 
Bank  or  Bbittsh  No&tb  Ahkrica  v.  Moo&e. 

Right  to  redtem  &y  menu  incumilfraneer--Injunetion-^udgme9U  crtdiUm-' 

Auignea. 

A  Judgment  eredltor  olf'Tg  to  tedeem  a  prior  Jadicment  creditor,  whoie  ven.  eat. 
wu  In  the  SberilTii  haode,  and  made  an  aealgnment  of  the  Jad^meat ;  bat  the 
prior  iadfcmeat  rxedltor  (who  was  aleo  holder  of  a  mortgaice  snbaHiaent  to  the 
Mcond  jadgment  creditor)  refused  to  receive  the  money  otbenrbw  than  in  satia- 
flwtion  of  the  Jnt|g^ent,and  refused  toamifm ;  wberenpoo  the  second  judgment 
creditor  filed  hla  bill  to  radeem.  and  ibr  an  injaoction  to  restrata  the  sale.  Oa 
the  moUoa  fixr  the  iainneUoa,  it  was  Hdd  that  he  was  entitled  to  redeem  and 
to  an  aaaignment  of  (he  judgment,  and  an  ix^unctton  was  acoor  'ioglj  granted. 

(5th  July,  1860.) 

This  was  a  bill  by  a  subsequent  judgment  creditor  to  redeem 
the  prior  incumbrancer,  the  assignee  of  a  judgment,  whose  trm.  es. 
was  in  the  Sherirs  hands.  It  was  proved  by  the  Sheriff's  affidavit 
that  if  the  property  was  forced  to  a  sale  it  would  not  sell  for  any 
thing  like  its  value*  The  ether  lisota  appear  in  the  judgment  of 
the  Court. 

ITemf  ibr  plaintiff,  G.  R,  Vmn  Normun  for  defendant  BoIhjmoa. 

The  following  easee  were  then  cited  by  the  plaintiff: — 

Hatmbottiom  v.  WmUu.  6  L.  J.»  N.  S.,  92;  Dmnttmn  v.  Patter§(m^ 
2  Phil.  841 ;  Jamet  v.  Bion^  8  Bwans,  284,  Rkodea  v.  BuekUnd^ 
16  Beav,  212;  Smkk  v.  Green,  I  Coll.  dM;  MeMaettr  v.  Pkippe, 
6  Gr.  268  ;  M<^at  o.  Marah,  8  Or.  628  v  Fisher  on  Mertgmgee»  619 ; 
ThirkM  V.  FmUer49n,  17  Q.  B.,  U.  C 

Spraogb,  V.  C— The  plaiatiilB  file  their  bill  ae  registered  jndg- 
nkent  creditors  ot  the  defendant  Moore,  to  redeem  prior  judgment 
creditors,  the  Ketehums,  of  whose  judgment  the  defsndaot  Robin- 
son is  assignee,  and  to  foreclose  Moore.  The  lands  of  Moore,  an 
the  county  of  Oxford»  nffecled  by  both  judgments,  ape  about  to  be 
sold,  upon  the  judgmeat  of  the  Kelchums  s^niost  Moore,  upon  a 
writ  of  e«a.  r ak  The  na)e  is  advertieed  for  the  twelfth  of  the  pre- 
sent month. 

The  plaitttiA  have  offered  te  pay  the  prior  judgment  debt,  upon 
receivieg  an  asoignment  of  the  judgment  (  but  this  has  been  refused 
by  the  aesignee  Robinson,  who  declines  lo  rccnive  the  money  other- 
wise than  in  satisfaction  of  the  judgment.  He  is  assignee  of 
(beeides  the  judgment)  a  morcgsge  of  Moore*a,  which  is  subse- 
quent to  the  plaintiffs'  judgment.  I  understood  it  to  be  stated  in 
argument  that  Robinson  was  assignee  of  a  judgment  against 
Moore  subsequent  to  the  plaintiffs,  and  that  he  hoped  andexpeoted 
that  if  the  sheriff's  sals  prooeeded»  enough  would  be  reatiaed  to 
elktiafy  the  Ketehvm  judgment,  the  plainiifis'  judgment,  and  the 
subsequent  jodgssent,  or  part  of  it*  of  which  he  is  assignee ;  and 
I  supposed  thai  writs  against  lands  in  all  these  three  suits  were  in 
the  hands  of  the  sheriff ;— and  I  could  understand  Robinson  being 
uowiliing  to  be  first  to  redeem  the  plaintifiW  in  respect  of  his  sub- 
seqwsnt  judgment,  when  he  was  especcing  to  obtain  payment 
throagh  the  sale  hj  the  sheriff;  and  I  am  not  prepared  to  say  that 
he  wwikl  be  maltiBg  an  Inequitable  use  of  hie  position  as  first 
Jndgmeftt^tnditor  in  znfiisl«g  to  bo  vedMtted  a&d  to  assign  under 
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the  circumstanoes,  because  by  assenting  he  would  forego  a  fair 
advantage  of  bis  positioa.  The  affidavits  filed  on  his  behalf  state 
onl  J  that  he  is  assignee  of  a  subsequent  mortgage,  upon  wliioh  it  is 
not  stated  that  any  proceedings  at  law  or  equity  had  been  taken. 
To  put  out  of  Tiew  for  a  moment  the  subsequent  mortgage, 
Robinson  objects  that  he  was  not  bound,  upon  payment  of  the 
Ketchums' judgment,  to  assign  it;  and  in  support  of  his  objection 
the  rule  is  cited,  that  a  mortgagee  is  bound  only  to  convey  the 
mortgage  premises,  not  to  assign  the  mortgage  debt.  Tbis  is 
>  eBtabiished,  as  between  mortgagee  and  mortgagor,  in  Dvrutan  j. 
Paiterton  (2  Pbill.  845),  and  Smith  j.  Green  (1  Coll.  662);  and 
the  rule  may  also  apply  as  between  prior  and  subsequent  mortga- 
gees: but  the  ordinary  form  of  decree,  upon  a  judgment  creditor 
being  redeemed  by  a  subsequent  incumbrancer,  is,  that  he  assign 
the  judgment  to  the  party  redeeming  him;  and  the  succeeding 
directions  show  that  the  right  to  receive  the  mortgage  or  judgment 
debt  paid,  passes  to  the  subsequent  incumbrancer,  who  pays  it. 

Then,  is  the  registered  judgment  creditor  justified  in  refusing 
to  receive  payment  of  the  judgment  debt  and  to  assign  the  judg- 
ment ?  Smith  ▼.  Green  was  the  case  of  a  first  mortgagee,  to  whom 
notice  was  given  by  a  second  mortgagee  of  his  intention  to  pay  off 
the  mortgage  at  the  usual  period,  six  months.  Before  the  expira- 
tion of  the  time,  the  first  mor*gagee  filed  his  bill  to  foreclose ;  and 
the  second  mortgagee,  just  before  the  expiry  of  the  six  months, 
tendered  to  the  first  mortgagee  his  mortgage  money,  with  costs 
incurred  up  to  that  date.  This  was  refused,  and  the  foreclosure 
suit  proceeded  with.  Sir  J.  L.  Knight  Bruce  intimated  as  his 
opinion,  that  a  prior  mortgagee  ought,  without  suit,  to  receive  his 
mortgage  money  from  one  entitled  to  redeem  him.  His  language 
is:  *'To  say  that  a  first  mortgagee  ought  not,  without  a  judicial 
proceeding,  io  accept  payment  from  a  second  mortgagee,  and 
thereupon  to  convey  to  him  the  mortgaged  estate,  with  or  without 
the  concurrence  of  the  mortgagor,  when  the  second  mortgagee  does 
not  desire  the  mortgagor's  concurrence,  is  too  much."  And  be 
deprived  the  first  mortgagee  of  his  costs,  incurred  after  tender  of 
his  mortgage  money. 

If  a  first  mortgagee  ought,  without  suit,  to  receiTO  his  mortgage 
money,  and  convey  the  mortgaged  estate  to  a  second  mortgagee, 
redeeming  him,  so  a  prior  judgment  creditor  oaght^  without  suit 
to  redeem  him,  to  receive  bis  judgment  debt,  when  offered  by  a 
subsequent  incumbrancer,  and  to  assign  to  him  his  judgment 
Yice-Chancellor  Knight  Bruce  thought  the  taking  of  procMdings 
to  recover  his  mortgage  debt  inequitable  after  such  tender ;  and 
it  cannot  be  doubted  that  if  the  first  mortgagee  could  have  taken, 
and  were  taking,  proceedings  that  would  put  the  mortgaged  estate 
beyond  t\e  reach  of  the  subsequent  incumbrancer  to  redeem  it,  he 
would  have  restrained  such  proceeding^,  as  was  done  by  Sir  John 
Romelly  in  Rhodes  ▼.  Buekland  (18  Bear.  212). 

A  refusal  by  a  judgment  creditor,  pressing  a  sale  of  his  debtor's 
lands  to  satisfy  his  debt,  to  receive  payment  and  assign  his  judg- 
ment to  a  subsequent  judgment  creditor,  would  appear  simply 
unreasonable  and  Tcxatious.  As  soon  as  he  registered  his  judg- 
ment, and  another  creditor  registered  a  judgment  after  him,  the 
right  of  the  latter  was  to  redeem  the  former— a  right  clearly 
enforceable  in  equity ;  and  an  offer  to  redeem  refused,  would,  I 
have  no  dopbt,  be  at  the  peril  of  costs,  and  the  court  would  see 
hat  the  riglit  to  redeem  was  preserved  to  the  incumbrancer  mak- 
ing the  offer.  A  refusal  by  a  judgment  creditor  to  be  redeemed 
would  indeed  be  almost  unaccountable,  unices  redemption  would 
In  some  way  operate  to  his  prejudice.  It  remains  to  consider 
whether  the  reason  offered  on  behalf  of  Robinson  for  his  refusal  in 
this  case  is  a  sufficient  one.  The  rights  of  the  parties  are  clear, 
according  to  their  priorities:  the  Bank  to  redeem  Robinson  in 
respect  of  Ketchums'  judgment,  and  Robinson,  if  he  desires  it,  to 
redeem  the  Bank  as  subsequent  incumbrancer  under  the  sub- 
sequent mortgage  assigned  to  him.  Then,  does  this  interfere 
unfairly  with  sny  legal  right  of  Robinson  t  The  land  cannot  be 
•old  by  the  sheriff  to  satisfy  this  subsequent  mortgage ;  but  if  the 
Bank  pay  off  the  Ketchum  judgment,  not  getting  an  assignment  of 
the  debt,  a  prior  incumbrance  will  be  removed  at  the  expense  of 
the  Bank,  and  the  subsequent  mortgage  will  be  relicTed  of  so  much 
of  prior  incumbrance.  This  would  be  an  undoubted  advantage ; 
but  is  it  a  Just  one  t  If  Robinson  desires  to  use  his  legal  process 
to  force  the  Bank  into  such  a  payment,  I  think  such  use  of  it  would 


be  inequitable.  I  see  nothing  in  the  circumstance  of  Robinson 
being  assignee  of  a  subsequent  mortgage,  to  alter  his  position  from 
what  it  would  be  if  he  were  only  first  incumbrancer  sought  to  be 
redeemed  by  a  second  incumbrancer.  I  may  possibly  be  under 
a  misapprehension  as  to  some  of  the  facts,  for  the  counsel  for 
Robinson  did  not  seem  to  expect  that  the  argument  could  be 
proceeded  with  when  it  was.  I  have  intimated  what  view  I 
should  probably  take  of  the  matter,  if  Robinson  held  a  judgment 
subsequent  to  the  plaintiff's,  which  might  be  satisfied  at  the 
Sheriff's  sale;  but  finding  upon  the  affidavits  a  subsequent 
mortgage  stated,  with,  so  far  as  appears,  no  proceedings  taken 
to  enforce  it.  I  have  taken  such  to  be  the  facts,  and  my  judg- , 
ment  proceeds  upon  such  being  the  position  of  the  parties.  The 
order  will  be,  that  upon  payment  to  Robinson,  if  he  will  receive 
it,  and  assign  the  Ketchum  judgment,  of  the  amount  of  that 
judgment  and  subsequent  costs,  or  if  not,  then,  upon  payment 
into  court  of  the  same  amount,  an  injunction  should  go  to  restrain 
the  sale  of  Moore's  lands  in  the  county  in  which  the  plaintiff's 
judgment  is  registered,  in  satisfaction  of  the  Ketchum  judgment. 


Patsrson  v.  Hollakd. 


Reported  hjf  A.  Qsant,  Eaq., 

Deflmdanta  prMonted  their  petition  for  a  aeooDd  re-hearlDg  on  the  gronad  that 
certntn  peivoiM,  Deo««8«ry  partlea,  were  not  l>efore  the  court,  but  m  two  oppor- 
tnoltles  of  making  the  oi\|eotion  had  iMen  dteregnrded,  and  the  IntereHU  of  the 
partita  complaining  of  the  omission  would  be  prop«r1j  protected  bj  making 
lliem  pertSee  In  the  maater'a  office,  the  petltinn  wee  reftuHsl. 

The  proprr  practloe  Is  to  bring  all  necea»ar;  partSea  before  the  court,  at  the  hearing, 
and  not  to  add  them  in  the  ma«ter*a  olDce. 

A,  CrookSf  for  Some  of  the  defendants  in  this  suit,  moved  upon 
petition  for  an  order  to  re-hear  this  cause  a  cecond  time,  on  the 
ground  that  one  Kneeshaw,  or  his  representatives,  had  not  been    . 
made  parties  to  the  suit. 

Hector  and  Blaket  for  the  other  defendants. 

McDonald  and  Strong^  for  plaintiffs,  contra, 

EsTBN,  v.  G. — This  is  a  petition  for  a  second  re-hearing.  The 
ground  stated  in  it  is  that  certain  persons,  necessary  parties,  were 
not  before  the  court  at  the  original  hearing.  These  persons,  how- 
ever, witH  <he  exception  of  Kneeshaw,  or  his  representatives,  were 
then  out  of  the  jurisdiction,  and  therefore  their  absence  was  not 
properly  matter  of  objection,  and  the  court  made  such  a  decree  as 
it  could  properly  make  in  the  absence  of  those  parties.  Is  then  the 
fact  of  Kneeshaw,  or  his  representatives,  who  were  within  the 
jurisdiction,  not  having  been  before  the  court  at  the  original  hear- 
ing, a  sufficient  reason  for  allowiuK  a  second  re-hearing,  and  un- 
doing all  that  has  been  effected  under  the  decree,  when  two  oppor- 
tunities of  making  this  objection  have  been  disregarded,  and  all 
the  ends  of  justice  can  be  secured  as  reganls  the  parties  in  the 
master's  office  T  I  think  not ;  but  at  the  same  time  I  think  that 
all  necessary  parties  should  be  brought  before  the  court  at  the 
hearing,  and  I  am  opposed  to  the  introduction  of  any  practice  of 
adding  such  parties  for  the  first  time  in  the  master's  office,  merely 
to  remedy  defects  arising  from  the  carelessness  and  negligence  of 
the  plaintiffs  in  the  suit 


SUPERIOR     COURTS. 

MONTBIAL  DISTRICT. 
{Ffimikt**  lower  OmaOaJuiHd.**) 

ROLLAMD    T.    BbISTOW. 

Ody  Cbimeillor— JfonCreol— Dta^iMilC^caffoiu.  « 

flUd.'—Under  12  Tic  cap.  128,  aa.  8  A  41, 10,  That  a  party  elected  to  be  eonDeO- 
lor  In  the  corporation  of  the  Cttj  of  Montreal,  not  ItelDg  poeeeinnd  to  hla  own 
nae  and  benefit  of  real  and  peraonal  eatate  wlihln  the  CItj  of  Montival  afler 
payment  of  hla  Joit  debta,  of  the  value  of  £600  cj.^  la  not  qmUifled  to  be  ao 
elect  mL 

2Bd.  That  a  party  sleeted  to  be  aoob  a  conndllor.  and  baemning  inmlveot  during 
hla  oce«pan<qr  of  aald  offlce^  la  by  anch  inaolvency  dia^nalifled  to  hold  aueh  uffloe 

89th  Vebmary,  1800. 

The  petitioner  in  this  matter  by  his  petition  or  requSU  UbMii^ 
•et  out  his  qualification  as  a  Toter  of  the  8t.  Lawrence  ward  in 
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Montreal,  and  that  by  the  statute  14  &  16  Vic,  cap.  128,  as.  8  & 
41,  it  is  enacted  that  no  one  shall  be  elected  a  councillor  of  the 
Citj,  nnlesB  a  resident  householder  vithin  it  for  a  year  before  his 
election,  and  unless  he  has  real  and  personal  property  within  the 
city,  after  payment  of  his  debts,  of  the  value  of  £500  currency ; 
that  he  should  continue  to  have  such  pecuniary  qualification  dur- 
ing his  term  of  his  cffice,  and  should  continue  to  be  a  resident 
householder,  and  that  he  should  become  disqualified  if  he  became 
insoWent  or  bankrupt. 

That  defendant  was,  on  the  28th  July,  1850,  elected  councillor 
for  the  City  of  Montreal  for  a  term  of  three  years ;  that  he  was  not 
at  the  time  of  his  election  or  afterwards  qualified,  not  having  been 
a  resident  householder  in  Montreal  for  a  year  before  the  election, 
nor  possessed  of  the  property  qualification ;  that  since  his  election 
be  had  become  insolvent  and  ceased  to  hold  his  office ;  that  he 
illegally  assumed  to  exercise  the  office  of  councillor  and  the  court 
was  authorised  to  issue  a  writ  requiring  him  to  answer  the  petition 
and  to  shew  cause  by  what  authority  he  assumed  to  exercise  the 
office. 

With  the  petition  was  filed  a  copy  of  a  judgment  of  the  Circuit 
Court,  rendered  18th  September,  1859,  against  the  defendant  for 
£11  Ts.  2d.,  together  with  copies  of  writ  of  execution  in  the  same 
case  with  a  return  by  bailiff  of  nuUa  bona  against  the  defendant, 
the  report  purporting  also  to  be  signed  by  him,  also  affidavits  by 
petitioner  and  another  setting  out  their  belief  that  the  defendant 
had  not  the  necessary  property  qualification,  had  become  insolvent, 
was  not  at  the  time  of  the  making  of  the  affidavit  a  householder, 
but  was  living  in  a  boarding-house. 

The  defendant  pleaded  an  exception  d  laformt^  which  was  dis- 
missed. Afterwards  defendant  pleaded  to  the  merits  alleging 
his  qualification,  that  he  was  not  insolvent  and  denying  the  allega 
tions  of  the  petition.  The  case  being  inscribed  for  evidence  and 
bearing,  the  petitioner  examined  the  City  Clerk  and  another  wit- 
ness who  produced  the  voters,  and  assesfement  lists  of  the  City  of 
Montreal,  extracts  from  which  are  filed,  showing  that  the  peti- 
tioner's name  was  on  those  lists  as  proprietor  of  houses  in  Bleury 
Street ;  the  defendant's  name  occurred  in  the  list  of  1859  as  a 
tenant  and  not  as  proprietor  of  real  estate,  that  in  the  voters*  list 
for  1860  the  defendant's  name  did  not  appear  either  as  tenant  or 
proprietor. 

Smith,  J.,  in  giving  judgment,  held  that  the  proof  was  suffioient 
to  aastain  the  pretensions  of  the  petitioner,  in  the  absence  of  any 
proof  on  the  part  of  the  defendant,  who  was  bound  to  show  that 
he  had  the  right  to  exercise  the  office  he  assumed  to  hold,  the  pro- 
ceeding being  la  the  nature  of  a  quo  warranto.  The  judgment 
Has  recorded  in  the  following  terms. 

'*  Considering  that  the  said  petitioner  and  informant  hath  fully 
established  by  legal  evidence  the  material  allegations  of  the  said 
requite  UbelUe,  and  namely,  that  at  the  time  of  the  election  of  the 
said  William  Bristow  to  be  a  councillor  for  the  St.  Lawrence  Ward 
for  the  City  of  Montreal,  to  wit,  at  the  election  held  in  the  city  for 
the  election  of  a  councillor  for  the  said  St.  Lawrence  Ward  en  the 
twenty-eighth  day  of  February  last  past,  to  wit,  Febraary,  1869,  the 
said  informant  as  petitioner  was  a  duly  qualified  eleotor  and  voter 
qualified  to  vote  at  the  election  of  a  councillor  for  the  said  St.  Law- 
rence Ward  in  the  City  of  Montreal,  and  that  he,  the  said  William 
Bristow,  was  not  duly  qualified  to  be  elected  as  such  councillor,  the 
said  William  Bristow  not  being  possessed  to  his  own  use  and  bene- 
fit of  real  and  personal  estate  within  the  City  of  Montreal,  after 
payment  or  deduction  of  his  just  debts,  of  the  value  of  five  hun- 
dred pounds  currency,  and  that  he  hath  continued  to  be  so  dis- 
qualified down  to  the  filing  of  the  information  or  requite  UbelUe 
of  the  said  informant  or  petitioner,  and  thereby  by  reason  thereof, 
the  said  William  Bristow  was  unqualified  by  law  to  be  elected  as 
such  councillor. 

**And  further  considering  that  it  bath  been  established  by 
legal  evidence  by  the  said  informant  or  petitioner,  that  sinoe 
the  said  election  and  during  the  occupancy  of  said  office  of 
councillor  by  the  said  William  Bristow,  the  said  William  Bristow 
hath  become  insolvent,  and  hath  thereby  become  disqualified 
by  law  to  hold  the  said  office,  and  by  reason  thereof  hath 
ceased  to  hold  the  said  office  of  councillor  as  aforesaid,  the 
Court  doth  maintain  the  said  petition,  information,  or  requHe 
UbelUe,  and  doth  declare  the  aaid  election  of  the  said  William 


Bristow  to  be  and  to  have  been  illegal,  null  and  void,  and  doth 
further  declare  that  by  reason  of  the  subsequent  insolvency  of  the 
said  William  Bristow,  the  said  William  Bristow  hath  by  law  ceased 
to  hold  the  office  of  councillor  as  aforesaid,  and  by  rennon  thereof, 
doth  declare  the  occupation  of  the  said  office  as  councillor  as  afore- 
said, for  the  St.  Lawrence  Ward  to  be  an  intrusion  iuto  and  a 
usurpation  of  the  said  office,  and  the  Court  doth  accordingly  oust 
the  said  William  Bristow  from  his  office  of  councillor  for  the  St. 
Lawrence  Ward  in  the  City  of  Montreal,  and  doth  exclude  the  said 
William  Bristow  from  the  exercises  of  the  functions  of  the  said 
office  as  aforesaid. 

**  And  the  Court  doth  condemn  the  said  William  Bristow  to  pay 
the  costs  of  the  said  information  or  requite  libelt^e.** 


QUEEN'S  BENCH,   APPEAL  SIDE. 
DISTRICT  OP  QUEBEa 


(Prom  the  "Lower  Osmada  B^parte.**) 

MoRTizAMBSRT,  Appellant^  avd  Talbot  dit  Girtais,  Reepondent 

Held: — 1.  Thftt  a  registrar  U  re»poDiiible  for  damnga  or  Iom  canrad  by  hlg 
neglect  to  enreglstar  a  mortgage,  or  by  a  eertlflcate  given  hj  him  wherein  an 
omiiMiion  oocum,  from  the  elTect  of  which  a  purchaaer  cb  bonnt  fui  la  troabled 
In  hla  ptwaauidou. 

2.  That  the  action  in  au«*h  cMe  mnst  be  one  «n  partaUit,  the  reglitrar  being  the 
garatU  of  the  party  to  whom  he  baa  directly  cauaed  damage. 

[19th  day  of  Jane,  I860.] 

This  was  an  appeal  from  a  judgment  rendered  in  the  Superior 
Court,  at  Quebec,  on  the  l«t.  day  of  April,  18'>9,  whereby  the  ap- 
pellant, who  is  the  registrar  of  the  County  of  Quebec,^  was  con- 
demned to  pay  to  the  respondent  the  sum  £57  19s.  9d.,  for 
damages  sustained  by  the  latter,  arising  out  of  the  alleged  neglect 
of  the  appellant  to  register  a  mortgage  upon  a  certain  property 
which  the  respondent  had  purchased. 

The  facts  uf  the  case  are  as  follow: — In  February,  1848,  one 
Paquet  purchased  a  certain  property  in  St  John  street,  in  the 
city  of  Qaebec.  In  July,  1845,  a  judgment  was  rendered  against 
him  in  the  Court  of  Queen's  Bench  for  the  sum  of  £25  10s.  cy., 
with  interest  and  costs ;  and  this  judgment  was  registered  in 
August  of  the  same  year  by  D^rouselle,  who  had  obtained  it  by 
assignment.  The  deed  of  acquisition  of  the  property  above  men- 
tioned was  not  registered,  until  Noyember,  1846 ;  and,  in  October, 
1846,  Tessier,  notary,  having  applied  to  the  appellant  for  a  certifi- 
cate of  all  morti^ges  registered  against  the  name  Jean  Paquet, 
receif  ed  a  certificate  in  which  reference  was  made  to  a  number  of 
mortgages,  but  omitting  all  mention  of  the  judgment  in  favour  of 
IMrouselle,  which  had  been  registered  in  August,  1815.  In  No- 
vember, 18t6,  Prudent  Talbot  dit  Gervais,  the  present  respondent, 
acting  on  the  faith  of  the  certificate  granted  by  the  appellant  in 
his  capacity  of  registrar,  purchased  from  Jean  Paquet  the  property 
in  question.  In  September,  1858,  an  hypothecary  action  was  in* 
stituted  by  Derouselle  against  the  respondent,  founded  upon  the 
mortgage  created  by  the  judgment  rendered  in  his  favour  against 
Paquet ;  and  in  February,  1855,  a  quittance  portant  aubrogation 
was  granted  by  Derouselle  to  the  respondent,  fur  the  sam  of 
£47  Od.  8d.,  being  the  amount  of  principal,  interest  and  costa 
in  his  action  against  the  latter.  Upon  these  grounds  the  reppond- 
ent  instituted  his  action  against  the  appellant  and  obtained  the 
judgment  from  which  the  present  appeal  was  brought. 

Holt  and  Irvine,  for  appellant,  maintained  that  the  certificate 
granted  by  him  to  the  respondent  was  not  such  an  one  as  the  regis- 
trar is  required  to  give  by  the  49th  clause  of  the  Registry  Ordin- 
ance ;  and  that  not  being  in  the  course  of  his  official  duty,  he  could 
not  be  held  liable  for  any  damages  occurring  through  an  accidental 
error  or  omission  in  such  a  certificate.  Admitting,  however,  that 
the  registrar  was  actually  bound  to  give  such  a  certificate,  it  would 
be  the  duty  of  any  person  bringing  an  action  for  damages,  against 
the  registrar,  based  upon  such  certificate,  to  shew  that  the  amount 
claimed  had  been  paid  out  by  him,  and  not  by  reason  of  any 
neglect  or  omission  of  his  own :  but  because  of  negligence  on  the 
part  of  the  registrar.  It  was  but  fair  that  the  party  bringing  such 
a  suit,  should  be  made  to  prove  the  amount  of  his  loss  in  an 
aeourate  manner.    In  the  present  action  there  was  no  proof  of 
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this  kind.  For  instance,  it  did  not  appear  that  Derooselle's  ac- 
tion was  erer  entered  in  Court,  or  that  any  proceedings  were  had 
after  the  serrice  of  the  writ  and  declaration.  Neither  did  it  ap- 
pear that  Paqaet  had  ever  heen  saed  by  the  respondent  as  his 
parent ;  nor  that  any  notice  had  ever  been  given  to  him  by  the 
respondent,  althoogh  it  did  not  appear  that  he  was  insolvent  And 
again,  the  respondent  should  not  nave  paid  Berouselle  without  a 
judgment  havine  been  rendered  or  even  a  suit  pending  against 
him.  He  shonld,  moreover,  have  taken  all  possible  steps  to  en- 
force payment  from  Paqnet.  With  regard  to  the  amount  claimed, 
there  was,  in  the  first  place,  no  evidence  in  the  hvpothecary  action 
of  the  amount  of  costs  claimed  by  the  respondent  having  been 
ever  taxed,  neither  was  there  any  evidence  of  the  amount  paid  by 
the  respondent  for  legal  advice.  One  item  of  £2  was  also  paid  as 
having  been  charged  to  the  respondent  by  a  notary,  for  drawing 
up  a  pettdon  to  His  Excellency  the  Governor  General.  For  this 
demand  the  appellant  certainly  could  sot  be  liable.  The  counsel 
fur  the  appellant  concluded  by  denying  the  liability  of  the  regis- 
trar in  the  action ;  stating  that  there  was  not  sufficient  evidence 
of  the  respondent's  loss ;  or  that  even  admitting  the  sufficiency  of 
the  evidence  the  appellsAt  had  been  condemned  by  the  Court  be- 
low to  pay  double  the  amount  for  which  he  was  responsible. 

Fjumier  and  OUason,  for  reepondent,  stated  that  it  was  an  ad- 
mitted principle  of  justice  that  he  who  by  his  neglect  or  his  error, 
caused  damage,  should  be  held  liable  for  it.  If  the  responsibilty 
of  the  registrar  had  no  valid  existence,  it  would  be  much  better  to 
close  all  registry  offices ;  it  would,  at  least,  remove  a  trap  from 
the  path  of  lenders  and  purchasers  in  good  faith.*  With  regard 
to  the  pretentions  set  up  by  the  appellant  that  a  notorial  acle 
authentigue  is  no  legal  evidence  against  a  third  person  not  a  party 
to  such  act,  it  was  a  doctrine  contradicted  by  iJI  the  authors  who 
bad  written  on  the  subject. f  With  regard  to  another  allegation 
of  the  appellant  it  might  be  stated  that  the  insolvency  of  the  ven- 
dor, Paqnet,  was  both  proved  and  admitted  in  the  case ;  and,  as 
to  the  amount  claimed  by  the  respondent,  it  was  proved  by  the 
quittance  given  by  Derouselle  as  weU  as  by  the  appellants  admia- 
sion  of  fkcts. 

SiE  L.  H.  I^AFoNTATMit  BiAT.,  C.  J.-^Afl«r  a  oareful  exam- 
ination of  the  facta  of  the  caae»  it  will  be  observed  that  it  la- 
volves  a  questiea  of  great  importanee,  affecting,  as  it  doei^  the 
respoasibtUty  of  registrars  in  their  capacity  of  eonttrvaUurt  of 
mortgages.  The  main  question  is,  whether  the  party  aggrieved 
has  a  right  to  maintain  an  action  against  the  registrar  for  the 
amount  of  damage  alleged  to  have  been  anstaiaed.  This  right  is 
clearly  established  by  Uie  8th  sec,  of  the  Ordinance  4th  Vic,  oap. 
80 ;  and  it  cannot  be  denied  that  the  renstrar  is  responaible  Ibr 
the  damages  oaosed  by  bis  negliganoe,  whether  the  loss  arises  out 
of  his  neglect  to  enregister  a  title,  er  by  reason  ef  an  insafficiest 
certificate  given  by  him.  The  eonservateur  should  be  held  person- 
ally responsible  for  negligence  of  his  public  functions.  It  is  true 
that  the  action  does  not  exist  on,  or  arise  from,  a  special  contract 
or  a  personal  cause ;  but  it  originates  in  the  fundamental  princi- 
ples of  law  itself,  and  proceeds  from  the  damage  caused  by  the 
neglect  of  the  party  complained  of  to  perform  his  public  duties  as 
an  official  of  the  law. 

With  regard  to  the  amount  claimed  by  the  respondent,  the  pay- 
ment of  principal  and  costs  is  not  attemped  to  be  denied — nay,  it 
is  admitted  by  the  appellant ;  and  this  admlseion,  «f  oonrse,  proves 
his  liability  for  the  amount  demanded. 

I,  therefore,  come  to  the  conclusion  that  the  judgment  of  the 
Court  below,  in  the  present  notion,  should  be  confirmed. 

Duval,  J. — This  is  a  question  of  which  the  maia  issue  is  the 
responsibility  of  the  registrar. 

On  this  question,  the  old  and  aeknowiedged  principle  of  our  law 
is  well  expressed  in  the  following  words :  **  Tout  fait  ^usleonque 
de  rkomme  qtte  mvm  4  amtnd  du  dommegt^  oblige  eihUpar  lafauU 
duquel  il  ft  o/rrM  d  U  ripartr,** 

•  1  Dnrnat,  IMt  OCvOett  p.  1«),  Ut.  2,  tit.  8,  sec  4,  art  1  :--4th  Viet,  o^.  80, 
6,  iO,  and  40. 


t  I  Tltmvu  p.  298:— Konreafi  l^tert.  <vto.  Aete  JuOmUqm,  p.  198 :— Potbler, 
fVaAc  dm  oUigutiamt,  p.  860.  part.  4,  caa.  1,  Me.  4,  aa  788,  who  my  :^'*  Vmctm 
**pmum  oimtrt  un  Uera  nm  ipatm:  «*w^^41ra  ^ua  la  «mT«&tloa  qa*U  MntonM 
**  Mt  InterTttBii*.'* 


This  responsibility  comprises  as  well  acts  of  omission  as  acts  of 
commission.  No  public  officer  can  be  allowed  to  plead  his  own 
D^glig«Dce  or  that  of  his  subordinate  to  protect  himself  against 
such  an  action  as  the  present.  Nor  can  such  public  officer  be 
listened  to  when  he  pleads  ignorance  or  error  of  judgment  on  his 
part-  Bertrand  de  Grenille  well  expressed  the  intention  of  the 
legislature  when  he  said :  **  la  Un  neptut  balancer  entre  eelui  qui  ae 
trampe  et  etlui  qui  aoufre."  It  is  needless  to  refer  more  particu- 
larly to  the  writers  on  the  subject :  Troplong,  TouUier,  Domat, 
and  others  will  be  found  to  establish  the  rule  beyond  doubt.  In- 
deed, the  principle  is  recognised  by  all  the  Judges  of  this  Court. 

The  objection  now  made  is  to  the  sufficiency  of  the* evidence 
adduced  by  the  plaintiiT.  It  is  said  that  the  Jiotarial  acknowledg- 
ment of  payment  signed  by  Derouselle,  the  creditor,  is  not  evidence 
against  third  parties.  I  understand  the  rule  of  law  on  this  sut>- 
ject  very  differently.  The  deed  proves  itself,— /vofta<  rem  ipeam^ 
— ^again&t  the  whole  world :  le  Contrat  de  Vtnte,  says  Pothier,  Tr. 
des  Obligations  no.  788,  proute  contre  un  tiers  qu*U  y  a  eu  effective^ 
ment  une  Vente  (8  TouUier,  nos.  148,  149).  Were  this  not  so,  how 
could  an  action  en  dSelairation  ^hypothlqua  be  maintained  against 
a  third  party.  Parol  evidence  would  be  clearly  inadmisible.  FaiU 
et  artieUi  would  be  useless,  as  the  defendant  would  answer,  I  was 
no  party  to  the  contract  and  knew  nothing  about  it  How  then 
could  the  original  debt  be  proved  ?  This  rule  of  our  law :  that  the 
deed  proves  itself  against  the  whole  world,  is  daily  recognised  and 
acted  upon  in  all  our  Courts. 

In  thus  stating  my  opinion  on  the  law,  I  will  say  that  there  are 
certain  items  in  the  plaintifTs  claim  that  cannot  be  allcwed.  The 
charges  of  the  notary  and  some  of  the  alleged  law  expenses  are 
not  proved. 

As  to  the  want  of  nodes  of  action  to  the  defendant,  a  public 
officer,  an  ol^ection  made  in  the  present  suit,  it  is  clearly  without 
foundation.  The  protest  filed  contains  such  notice  in  the  most 
explicit  terms. 

Mo.'«nai*KT,  J.,  after  a  risumi  of  the  facts  said :— The  action  in 
the  Court  below  is  founded  merely  upon  a  quittance  given  by  I>e« 
ronselle  to  tiie  respondent;  and  for  this  reason,  apart  from  all 
others,  I  think  the  judgment  given  in  favor  of  the  latter  should  be 
reversed.  The  quittance  Is  no  proof  of  a  judgment  against  the  re- 
spondent in  so  far  as  the  registrar,  a  third  party,  is  concerned ; 
it  establishes  the  fact  only  ef  the  payment  of  a  certain  enm  to  De- 
rouselle. Nothing  is  better  established  than  that  the  notarial  fhet 
is  proof  only  of  the  faet  which  haa  ooonrred  in  the  presenee  of  the 
ttoUry.  Apart  from  this  quittanee  there  if  no  legal  pn>of  of  the 
aetion  aaid  to  hava  been  iastitnted  by  Derouselle  against  the  res- 
pondent ;  no  proof  that  the  suit  was  ever  returned  into  Court,  and 
nothing  whatsoever  to  shew  that  a  judgment  has  ever  been  obtained. 
Bven  aupposlng  that  the  judgment  of  the  Court  below  shonld  bo 
eooflrmed  by  the  Court  here,  there  are  several  items  la  the 
respondent's  claim  which  would  have  to  be  struck  out,  aoeh  as 
— interest,  costs,  amount  paid  to  Mr.  Delagrave,  advocate,  and  to 
Mr.  Glaekmeyer,  notary  public,  for  the  drawing  up  of  a  petition. 

Next  arises  the  question  of  the  reeponsibility  of  the  registrar. 
This  is  a  generally  admitted  principle  ;  but  I  do  not  see.  In  this 
case,  what  ceanecting  link  there  is  between  him  and  the  reepond- 
eot.  I  can  easily  understand  hew  the  latter  sho  had  a  business 
transaotioa  with  Paquet  may  have  a  reoourse  against  him,  by 
reason  and  in  oonseqnence  of  the  damages  suffered  by  him  by 
reason  of  his  being  troubled  in  the  possession  of  the  propetty  sold 
to  him  by  Paqnet  Bvt  with  regard  to  the  appellant  who  never 
gave  a  certificate  to  the  respondent,  who  certainly  never  asked 
him  for  one,  I  cannot  see  what  reponsibility  he  can  be  baid  to  have 
incurred  towards  the  respondent  These  observations  appear  to 
be  founded  on  the  principles  expresBed  by  Troplong,  Prw,  et  Byp., 
t  4,  no.  1001. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  Court 
below,  in  this  case,  be  reversed. 

Badglxt,  J. — I  fully  concur  in  the  opinions  expressed  by  the 
Chief  Justice,  and  Mr.  Justice  Duval,  with  regard  to  the  incoo- 
testible  responsibility  of  the  registrar  for  damages  which  he  has 
caused.  The  public  functionary,  in  undertaking  the  duties  of  an 
office,  becomes  directly  responsible  to  those  who  employ  him  in 
that  capacity  for  losses  caused  by  his  omission,  his  negligence,  or 
his  incapaeity, — ^in  proof  of  whid&  I  need  only  refer  to  the  registry 
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ordinftnoe.  In  iooking  o^er  the  fbets  in  eTid«ne6,  it  will  be  ob- 
serTed  that  the  action  inititated  by  DeroaeeHe  wu  eenrecl  in  Feb- 
raary,  1868  ;  that  the  registrar  faai  notice  of  it  in  the  ehape  of  a 
protest,  ami  that  the  action  against  the  appellant  was  founded 
upon  a  qtiiit^nce  granted  bj  Derouselle  in  the  month  of  February, 
1845.  With  respeet  to  the  quitl^nte,  of  wfaioh  eo  inneh  has  been 
said,  it  is  a  general  prlnotple  that  the  ntU  autkentiqus  is  proof  of 
itself.  The  exception,  as  laid  down  bj  the  authorities,  is,  of  course, 
•  that  the  aeU  autkeruiqut  ean  in\y  fmirt  foi  against  a  third  party 
when  it  relates  to  facts  of  which  the  notary  is  personally  cognisant, 
and  not  to  those  which  are  founded  on  a  mere  oui-dirt.  The  prin- 
ciple of  law,  clearly  defined,  is,  that  the  registrar  is  responsible  in 
a  direct  manner,  for  the  amount  of  the  Judgment-- capital  and 
costs.  But  it  would  be  utterly  preposterous  to  condemn  the  regis- 
trar in  the  amount  of  aeoumulatcd  interest  and  costs,  on  sums 
other  than  the  original  amount  of  alleged  loss  and  damage* 

For  the  reasons  which  I  have  briefly  laid  down,  I  concur  in  the 
Judgment  of  the  Court,  and  com eqaently  in  the  retersal  of  the 
judgment  of  the  Court  betow  against  the  appellant. 

Atlwin,  J.— The  liability  of  the  registrar  is  dearly  efftablished 
and  defined  in  the  most  unmistakable  terms  by  our  own  law.  As 
has  i>een  truly  and  foreibly  said  It  arises  from  the  liability  of  the 
public  serraot  to  every  one  of  Her  Msjesty's  subjects.  There  is 
not — there  cannot  be^any  doubt  or  any  question  on  this  point, 
which  must,  in  all  common  sense,  be  conceded  at  once.  In  my 
mind,  however,  the  question  at  issue  before  the  Court  is  whether 
the  respondent  has  aTailed  himself  of  his  undoubted  right  of  re- 
course against  the  appellailt  in  a  legal  wi^,  and  whether  he  has 
followed  it  up  in  a  proper  manner  in  this  case  t  Let  us  examine 
the  facts  on  record  for  an  answer: 

When  the  respondent  is  suea  by  Derouselle  he  n^ply  protests 
against  the  registrar,  and  then  pays  the  amount  olaimed  by  the 
latter,  upon  a  rttonnainanet  rimjde.  He  does  not  caTl  the  regis- 
trar before  the  Court  as  his  fftttant,  although  the  registrar  actually 
was  his  garant  in  relation  to  the  property  in  question.  Why  did 
he  not  proceed  in  this  matter  as  he  should  bUTe  done?  I  cannot 
understand  why  the  respondent  thought  fit  to  content  himself  with 
4  simple  protest  senred  upon  the  registrar  when  he  was  troubled 
in  his  possession.  The  action  of  the  respondent  should  have  been 
one  en  garanlit  and  the  appellant  should  hate  been  tsalled  into  Court 
ft3  the  garani  formel  of  the  fbrmer.  Had  the  respondent  adopted  this 
course  he  would  have  placed  the  at>pellant  in  a  position  to  resist 
the  action  of  Derouselle  if  he  thought  Jit,  or  of  adopting  any  other 
eourae  he  might  deemed  proper. 

I  am  of  opinion  thai  the  Judgmnt  of  the  Court  below  ehouM  be 
rerersed :  for,  although  admitting  tn  the  fnllest  extent  the  liabil* 
Ity  of  the  appellant  in  his  publie  capacity,  I  nevettheless  feel  that 
the  respondent  should  be  taught  to  proceed  in  a  proper  manner fbr 
the  reeorery  of  what  was  undoubtedly  an  undeniable  ri^t 

JudgoMit  of  the  Couvt  belew  reversed. 
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{From  th$  ^^ Monthly  Lvw  Heporter.^) 

COMIIOKWSALTH  V.  IrA  TbHPU. 

fh«  Mfileliira,  Mcereiahiff  tlwofwdgB  powvr  oTtb*  ftata,  either  ^«MMral  tew 

or  mdal  eB«Atiii«nt.  taitv«  ooatrol  of  all  pubUc  MMintQU  and  Micoannoctftthmii 

Ibr  ttiA  grnenl  liMient. 
fbe  HgM  of «venr  oM  to  tim  f^  klghiray  li  oqasX,  hut  eedh  b  bmnd  to  a  reawm- 

Able  oxweto  ofhlo  ahwhilB  i^lt. 
Whire  a  drlvor  of  a  wagon  made  ni«  of  the  track  of  a  horsa'railroad  Ihr  the  wboelfi 

of  bift  wiigon.  aod  upon  the  uppniach  of  the  ear  'behind  bim,  raraned  to  move  off 

the  track  whea  Tcqoented  by  Um  ooBdacter  <rftlM  ear,  although  he  had  room 

and  opportvnit J  «o  ta  do : 
B*ldt  th«(  he  wae  UaUe  to  iodlctineiit  tberefitr. 
Bi4<f  alRcsthatlfthedr'lrer  wllfViIlv  Intended  to  follow  liiBown  eonTenfenee,  in 

tlolailoD  of  the  «r)val  fights  tf  others,  It  would  be  Miffidlmit  proof  of  a  maUeloos 

motlTeon  his  part. 

Thia  was  an  indictment  founded  on  the  fifth  aeetioa  of  the  three 
hundred  and  seoond  chapter  of  the  acts  of  1656,  entitled  '« An  act 
to  incorporate  the  Maiden  and  ftJtelrose  Railroad  Company,"  which 
provided  as  foUoirs : 

**  If  any  person  shall  wilftilly  and  nalleiouBly  obBtruot«aldcor- 
pontion  in  the  ixae  of  add  road  or  tracks,  or  the  pusiBg  of  the 


cars  or  carriages  of  said  eorporation  thereon,  such  person,  and  all 
who  shall  be  aiding  or  abetting  therein,  shall  be  ponlshed  by  a 
fine  not  ezceding  five  hundred  dollars,  or  may  be  imprisoned  in 
the  common  jail  for  a  period  not  exceeding  three  months." 

Ac  the  trial  in  the  Court  of  Common  Pleas,  it  appeared  fh>m  the 
evidence  on  the  part  of  the  Commonwealth  that  the  defendant  was 
driving  his  heavily  loaded  wagon  from  Charlestown  to  Boston  in  a 
public  street,  with  one  wheel  in  the  track  of  the  Middlesex  Rallroadf 
when  one  of  the  cars  of  the  Maiden  and  Melrose  Railroad  came  up 
behind  him.  The  defendant's  team  was  moving  at  the  usual  rate 
for  teams  of  that  class,  but  at  a  lees  rate  of  speed  that  the  horse* 
cars  were  in  the  habit  of  moving.  There  was  room  ontside  the 
traok  for  either  vehicle  to  pass  the  other.  When  the  care  came 
up  the  conductor  asked  the  defendant  if  he  would  please  to  remove 
his  team  from  the  track.  The  defendsat  did  not,  but  continued  it 
at  the  same  rate  of  speed  several  hundred  feet,  and  then  turned 
off.  It  also  iqppeared  from  the  same  testimony,  that  it  was  usual 
for  those  in  charge  of  vehicles,  like  that  of  defendant,  to  drive  then 
with  one  wheel  in  the  track,  and  that  they  eould  be  drawn  much 
mora  easily  in  that  place  than  in  any  other  part  of  the  street. 
There  was  no  evidence  that  the  defendant  got  upon  the  track  in 
the  first  instance  with  the  intention  of  oMructing  the  cars,  or 
that  he  changed  his  rate  of  speed  on  the  approach  of  the  cars,  or 
that  he  used  the  street,  or  did  any  act  in  any  ether  than  the  usual 
manner.  There  was  no  other  OTidenoe  than  this  bearing  upon  the 
question  of  malice.  As  bearing  upon  the  question  of  intention^ 
the  defendant  offered  to  shew  that  it  is  not  the  custom  for  those  in 
charge  of  vehicles  to  turn  out  when  a  car  comes  up  behind  them, 
until  it  suits  their  convemeaee.  The  evidence  wtaokjccted  to  and 
ruled  out. 

The  defendant  oon tended  that  malice  must  be  shown,  and  that 
it  oonld  not  be  inferre<i  from  the  mere  fact  that  the  defendant  used 
a  part  of  the  street  the  most  oenvenient  to  him  in  the  ordinary 
way,  knowing  that  the  cars  would  be  obetimcted  by  such  use. 

The  defendant  also  prayed  for  tSie  following  instruotione : 

1.  If  tiie  Jury  find  that  the  defendant  was  using  the  highway  in 
the  ordinary  way,  they  must  find  for  the  defendant,  without  refer- 
ence to  the  motive  of  his  aot 

2.  In  the  absence  of  regulations  on  the  subject,  the  corporation 
has  no  right  to  drive  its  cars  at  any  particular  rate  of  epeed,  and 
the  mere  slackening  of  the  speed  of  the  ear  by  the  defendant,  if  it 
was  moving  at  the  ordinary  and  proper  rate  of  speed,  was  no  ob* 
3trwotion  within  the  meaning  of  tiie  statute. 

8.  There  is  not  sufficient  evidence  to  warrant  the  Jury  to  find  a 
verdiet  of  guilty. 

*  4.  The  right  of  the  horse- railroad  conrpany  to  use  the  highways 
is  suljeot  to  the  right  of  the  public  to  use  such  highways  as  they 
had  previously  done. 

fi.  If  the  Jury  find  that  the  defendant  went  upon  the  track  in  the 
ordinary  use  of  the  street,  without  intending  to  obstruct  the  car, 
and  continued  on  the  track  after  the  car  came  op  behind  him  for 
hie  own  convenience,  and  because  that  was  the  best  part  of  the 
street  to  drive  on,  the  defendant  is  not  guilty. 

6.  In  order  to  establish  the  crime  of  obstructing  the  cars,  some 
act  must  be  shown  beside  the  use  of  the  street  in  the  ordinary  way. 

7.  The  act  incorporating  the  railway  company  created  no  new 
crime;  it  merely  attached  a  new  penalty. 

8.  In  the  absence  of  regulations  as  to  the  rate  of  speed,  and  the 
mode  of  use  of  the  track,  they  have  no  right  to  a  given  rate  of 
speed. 

The  presiding  Judge  (Btsaop,  J.)  declined  to  give  any  of  the 
inatractions,  as  prayed  for,  but  did  instruct  the  jury  that  although 
the  public  might  drive  the  vehicles  over  the  tracks  of  the  railroad 
when  tiie  oars  were  not  approaching,  the  corporation  had  a  prior 
right  to  the  track ;  and  if  the  jury  should  find  that  the  defendant 
was  on  the  track  and  hindered  the  progress  of  the  ear,  and  was 
requested  to  remove  from  it,  and  could  reasonably  have  removed, 
he  was  bound  so  to  do ;  and  his  remaining  there,  knowing  that  the 
oar  would  be  thereby  obstructed,  intending  thereby  to  obstruct  it, 
in  the  use  of  their  track,  was  a  wilfull  and  and  malicious  obstruct- 
ing within  the  meaning  of  the  statute,  and  that  it  was  not  material 
whether  the  defendant  stopped  his  vehicle,  or  whether  it  continued 
to  move  on  the  track  at  the  ordinary  rate  of  such  vehicles ;  that 
no  other  proof  of  malice  was  necessary  than  that  the  defendant 
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knowlogly  and  inteDtionallj  oUstraotod  the  oar,  althoagh  be  may 
have  made  only  the  ordinary  use  of  the  street 

To  aU  of  tbeee  rulings  and  instruotions,  and  refusals  to  instrnot, 
the  defendant  alleged  exceptions,  and  took  the  case  up  to  the 
Supreme  Judicial  Court,  where  it  was  ai'gued  last  October  by  P. 
W.  Chandler  and  Oeorge  0,  ShtUluek,  for  the  defendant,  and  by 
Attorney-  General  Phillipe  for  t he  Commonwealth.  The  deoisioa  of 
the  court  waa  given  by 

Shaw,  C.J. — Since  horse-railroads  are  becoming  fVeqoent  in  and 
about  Boston,  and  are  likely  to  become  common  in  other  parta  of 
the  Commonwealth,  it  is  very  important  that  the  rights  and  duties 
of  ail  persons  in  the  community,  having  any  relations  with  them, 
should  be  di^tinotly  known  and  understood,  in  order  to  accomplish 
all  the  benefits,  and,  as  far  as  practicable,  avoid  the  inconvenience, 
arising  from  their  use.  This  is  important  to  proprietors  and 
grantees  of  the  franchise,  who  expend  their  capital  in  providing 
public  accommodation,  on  the  faith  of  enjoying  with  reasonable 
certainty  the  compensation  in  tolls  and  fares  which  the  law  assures 
to  them :  to  all  mayors,  aldermen,  selectmen,  commissioners  or 
surveyors  especially  appointed  by  law  for  the  care  and  superin- 
tendence of  streets  and  highways ;  to  all  persons  for  whose  accom- 
modation in  the  carriage  of  their  persons  and  property  these  ways 
are  specially  designed ;  and  to  all  persons  having  occasion  to  nse 
the  ways  through  or  across  which  these  horse-railroad  cars  may 
have  occasion  to  pass.  These  railroads  being  of  recent  origin,  few 
oases  have  arisen  to  require  Judicial  consideration,  and  no  series  of 
adjudicated  cases  can  be  resorted  to  as  precedents  to  solve  the  vari- 
ons  new  questions  to  which  they  may  give  rise. 

But  it  is  the  great  merit  of  the  common  law,  that  it  is  founded 
npon  a  comparatively  few,  broad,  general  principles  of  justice, 
fitness,  and  expediency,  the  correctness  of  which  is  generally  ac- 
knowleged,  and  which  at  first  are  few  and  simple ;  but  which,  car- 
ried out  in  their  practical  details,  and  adapted  to  extremely  oom- 
pltoated  cases  of  fact,  give  rise  to  many,  and  often  perplexing 
questions;  yet  these  original  principles  remidn  fixed,  and  are 
generally  comprehensive  enough  to  adapt  themselves  to  new  insti- 
tutions and  conditions  of  society,  new  modes  of  commerce,  new 
usages  and  practices,  as  the  progress  of  society  in  the  advancement 
of  civilisation  may  require. 

In  the  first  place,  all  public  easements,  all  accommodations 
intended  for  the  common  and  general  benefit,  whatever  m^  be 
their  nature  and  character,  are  under  the  control  and.  regulation 
of  the  legislature,  exercising  the  sovereign  power  of  the  State, 
either  by  general  law  or  special  enactment.  It  may  be  done  by  a 
charter,  or  special  act  of  incorporation,  in  case  of  a  bridge  over 
broad  navigable  waters ;  or  where  the  necessity  for  its  exercise  is 
of  frequent  recurrence,  it  may  be  by  the  delegation  of  power  to 
special  tribunals,  or  municipal  governments,  by  general  laws. 

Again,  when  the  entire  public,  each  according  to  his  own  exi- 
gencies, has  the  right  to  the  use  of  the  highway,  in  the  abeenee  of 
any  special  regulation  by  law,  the  right  of  each  is  equal ;  but  as 
two  or  more  cannot  occupy  the  same  place  at  the  same  time  with 
their  persons,  their  horses,  carriages  and  teams,  or  other  things 
necessary  to  their  use,  each  is  bound  to  a  reasonable  exercise  of 
his  absolute  right  in  subordination  to  a  like  reasonable  use  of  all 
others ;  and  not  to  incumber  it  over  a  larger  space,  or  for  a  longer 
time,  to  the  damsge  of  any  other,  than  is  reasonably  necessary  to 
the  beneficial  enjoyment  of  his  own  right  If  an  adjacent  proprietor 
has  occai>ion  to  stop  at  his  own  gate  with  a  carriage  or  team,  if  he 
has  occasion  to  deliver  wood,  coal,  or  other  necessaries ;  or  if  he  is 
a  trader,  to  deliver  or  receive  merchandise,  be  must  place  his  team 
or  carriage,  for  the  time  being,  in  such  manner  as  to  obstruct  the 
wsy  for  the  use  of  others  as  little  as  is  reasonably  practicable,  and 
remove  the  obstruction  within  reasonable  time  to  be  determined  by 
all  the  circumstances  of  the  case. 

So  in  the  actual  case  of  the  highway.  Each  may  use  it  to  his 
own  best  advantage,  but  with  a  just  regard  to  the  like  right  of  others. 
Persons  in  light  carriages,  for  the  conveyance  of  persons  only, 
have  occasion,  and  of  course  a  right,  when  not  expressly  limited 
by  law,  to  travel  at  a  high  rate  of  speed,  so  that  they  do  not  en- 
danger others.  But  all  foot  passengers,  including  aged  persons, 
women,  and  children,  have  an  equal  right  to  cross  the  streets,  and 
all  drivers  of  teams  and  carriages  are  bound  to  respect  their  rights, 
and  regulate  their  speed  and  movements  in  such  a  manner  as  not 


to  violate  the  rights  of  such  passengers.  So  in  regard  to  drivers  of 
f'ist  and  slow  carriages,  each  must  respect  the  rights  of  the  other. 
Take  a  single  illustration :  if  a  heavily  loaded  ox-team  be  paaaiog 
along  a  street  wide  enough  f»r  only  one  carriage,  say  fourteen 
feet,  and  other  fast  carriages  follow,  these  last  must,  for  the  time 
being,  be  restrained  to  their  speed,  because  this  necessity  results 
from  these  circumstances, — the  narrowness  of  the  way,  aud  the 
ordinary  slowness  of  the  ox-team  ahead.  If  parties  thus  travelling 
in  the  same  direction  should  come  to  a  portion  of  the  way  wide 
enough  for  carriages  to  paas  each  other,  say  twenty  feet  wide,  it 
is  obvious  that  if  the  driver  of  the  heavy  team  would  turn  to  either 
side,  it  would  give  the  faat  team  room  to  pass,  whereas,  if  he  should 
keep  the  middle,  the  five  or  six  feet  on  either  side  would  not  permit 
any  carriage  to  pass.  Now,  snpposingeno  impediment  should  in- 
tervene, and  no  circumstance  should  render  it  dangerous  for  the 
driver  of  the  slow  team  to  bear  off,  in  our  opinion  it  would  be  hta 
duty  to  do  so,  although  it  might  suit  his  oonvenience  better  to  keep 
in  the  middle ;  and  his  refusal  thus  to  bear  off  would  be  an  abuse 
of  his  own  equal  and  common  right,  for  which,  if  injurious  to  an- 
other, an  action  would  lie ;  and,  if  it  was  a  public  highway,  the 
party  would  subject  himself  to  a  public  prosecution. 

In  some  few  oases,  the  regulation  of  the  use  of  the  highway  is 
important  enough  to  require  a  rule  of  positive  law,  requiring  each 
traveller,  when  meeting,  to  turn  to  the  right  of  the  centre  ; — in 
some  States,  to  the  left.  But  the  circumstances,  under  which 
travellers  may  be  placed  in  relation  to  each  other  are  so  various, 
that  it  would  be  impracticable  to  prescribe  any  positive  rule  ap« 
preaching  nearer  to  certainty  than  the  rule  of  the  common  law, 
that  each  shall  reasonably  use  his  own  right  in  subordination  to 
the  like  reasonable  use  of  all  others. 

With  these  riews  of  the  law  regulkting  the  use  of  public  ways, 
we  will  examine  the  pres«mt  case,  aa  it  appears  on  the  exceptions. 

We  understand  that  a  horse-railroad  and  cars  are  a  modem  in- 
vention, designed  for  the  carriage  of  passengers,  and  though  not 
moring  with  the  speed  of  steam -oars,  yet  with  the  average  speed 
of  coaches,  omnibuses,  and  all  carriages  designed  for  the  conveyance 
of  persons. 

The  accommodation  of  traTcllers,  of  all  who  have  occasion  to 
use  them,  at  certain  rates  of  fare,  is  the  leading  object  and  public 
benefit,  for  which  theee  special  modes  of  using  the  highway  are 
granted,  and  not  the  profit  of  the  proprietors.  The  profit  to  tha 
proprietors  is  a  mere  mode  of  compensating  them  for  their  outlay 
of  capital  in  proriding  and  keeping  up  this  public  easement. 

A  franchise  for  the  railroad,  which  the  defendant  was  accused 
of  obstrttcting,  had  been  duly  granted  to  the  proprietors,  whidi 
grant  includ^  the  right  to  lay  down  tracks  on  a  pi^blic  highway, 
and  also  to  use  and  maintain  horse-ears  thereon  for  the  carriage  of 
passengers. 

Every  grant,  by  an  obvious  and  familiar  rule  of  law,  carries 
with  it  all  incidental  rights  and  powers,  necessary  to  the  full  use 
and  beneficial  eqjoyment  of  the  grant ;  and  when  such  grant  has 
for  its  object  the  procurement  of  an  easement  fbr  the  public,  the 
incidental  powers  must  be  so  construed  as  most  elFectnally  to 
secure  to  the  public  the  toM  ei^oyment  of  such  easement 

It  appears  that  the  proprietors  of  the  horse-railroad  baring 
received  a  franchise,  had  laid  down  a  railway  track,  and  had  pro- 
cured horse-cars,  with  suitable  conductors,  and  were  in  the  rctual 
use  of  the  track.  The  defendant,  with  a  heavily  loaded  team, — ^it 
does  not  appear  whether  an  ox  team  or  a  horse  team, — was  on  the 
public  street  driring  from  Charlestown  to  Boston,  with  one  of  his 
wheels  on  the  railrMd  track,  when  the  cars  came  up  behind  him. 
The  defendant's  team  was  moring  at  the  usual  rate  for  teams  of 
that  class,  but  at  a  less  rate  of  speed  than  the  cars  were  in  the 
habit  of  moving.  There  waa  room  outside  the  track  for  either 
vehicle  to  pass  the  other.  When  the  cars  came  up,  the  conductor 
asked  the  defendant  If  he  would  remove  his  team  from  the  track  ; 
he  did  not,  but  continued  upon  it,  at  the  same  rate  of  apeed,  several 
hundred  feet,  and  then  turned  off. 

Several  things  are  here  to  be  observed.  The  cars  could  only 
pass  on  one  precise  line.  The  wagon  could  deviate  to  the  right 
or  to  the  left,  within  the  limits  of  the  travelled  part  of  the  road. 
The  public  ly  the  grant  of  the  franchise  had  granted  the  right  to 
move  on  that  precise  line,  and  had  given  to  all  passengers  the  right 
to  be  carried  on  that  line  at  the  ntoal  rate  of  sfMod  at  which  paa. 
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sengera  are  carried  bj  horses,  subject  only  to  occasional  necessary 
impediments.  The  cars  cannot  so  moTC  and  the  passengers  cannot 
be  so  carried,  whilst  the  wagon  mo^es  on  the  track.  No  impedi- 
ment is  shown  to  preyent  the  wagon  from  taming  ont.  The  wagon, 
therefore,  is,  for  the  time  being,  an  nnnecessary  obstruction  of  the 
public  traTel,  and  therefore  unlawftil. 

It  is  stated  among  the  aboTc-mentioned  circumstances  in  the  bill 
of  exceptions,  as  if  the  two  vehicles  were  upon  an  equality  in  this 
Nspect,  that  there  was  room  on  either  side  for  either  Tchicle  to 
turn  out  But  this  is  mere  illusion ;  the  wagon  could  turn  out, 
the  cars  could  not ;  ad  impouibilia  lex  rifm  eogiU 

It  is  said  aboTO  that  it  is  usual  for  those  in  charge  of  heavy  and 
slow  teams  to  drive  them  with  one  wheel  on  the  track,  and  that 
they  could  be  driven  much  more  easily  in  that  place  that  in  any 
other  part  of  the  street.  This  is  no  justification.  Whilst  the 
track  was  not  required  for  the  cars,  perhaps  the  teamster  had  a 
right  so  to  use  it  But,  when  required  for  the  cars,  which  could  pass 
in  no  other  mode,  he  had  no  legal  right  to  consult  his  own  conve- 
nience, to  the  great  inconvenience,  the  actual  injury  of  the  equal 
rights  of  another. 

It  is  no  excuse  that  the  defendant  did  not  get  upon  the  track  in 
the  first  instance  with  the  intention  of  obstructing  the  passage  of 
the  cars,  or  that  he  did  not  slacken  his  rate  of  speed  on  their  ap- 
proach ;  it  is  a  nuisance,  if,  for  his  own  benefit,  he  violates  the 
rights  of  others ;  and  if  this  consists  in  the  violation  of  a  public 
right,  indictment  is  the  appropriate  remedy  for  its  rindication  and 
redress.  Nor  is  express  malice,  a  disposition  or  desire  to  cause 
damage  to  another,  as  in  case  of  malicious  mischief,  necessary  to 
the  completion  of  Ihe  offence.  It  is  a  nuisance  if  one  wilfully  seeks 
and  pursues  his  own  private  advantage,  regardless  of  the  rights  of 
others,  and  in  plain  violation  of  them ;  it  is  a  wrong  done.  And 
as  every  man  must  be  presumed  to  intend  all  necessary,  natural 
and  ordinary  consequences  of  his  own  acts,  it  is  a  wilful  and 
intended  wrong ;  it  is  malice, — a  thing  done  malo  animo, — in  the 
sense  of  the  law  and  no  other  malice  need  be  proved,  to  show  the 
act  to  be  a  nuisance. 

If  it  be  said  that  the  obstruction  In  this  case  was  very  slight, 
that  the  cars  were  delayed  but  a  very  short  time, — the  answer  is, 
that  this  is  very  true,  and  the  injury  may  be  trifling  in  itself,  but 
▼indicated  and  justified  as  it  is  in  iJie  argument,  on  the  ground  of 
right,  it  tests  a  principle  of  very  great  importance.  If  the  driver 
of  a  heavily  loaded  truck  or  wagon  may,  for  his  personal  conven- 
ience, use  one  rail  of  the  track,  wilfully,  for  a  few  hundred  feet, 
others  may  use  the  other  rail  for  the  like  purpose,  and  for  any 
distance  which  suits  their  convenience.  Cars,  which  at  the  ordin- 
ary speed  of  horses  in  carriages,  would  pass  a  given  space  in  one 
hour,  may  be  three  or  four  in  accomplishing  it  Passengers  whose 
business  requires  them  to  be  at  the  place  of  destination  at  a  fixed 
time,  and  who  expect  and  have  a  right  to  expect  that  it  will  be 
reached  in  that  time,  may  find  their  business  greatly  deranged. 

Men  who,  relying  on  the  establishment  of  horse-cars  for  their 
daily  passage,  have  fixed  their  domicil  in  one  place  and  their  or- 
dinary place  of  business  in  another,  may  find  their  plans  of  lif^ 
thus  defeated.  Indeed,  without  pursuing  the  efl^ct  of  the  right 
contended  for  into  all  its  consequences,  the  establishment  of  such 
a  principle  might  essentially  impair  the  value  of  real  estate  in  many 
situations. 

We  will  now  eonsider  some  of  the  points  specially  raised  by  the 
bill  of  exceptions. 

1.  The  defendant  contended  that  malice  mu^t  be  shown,  and 
that  it  conld  not  be  inferred  from  the  mere  fapithat  the  defendant 
used  a  part  of  the  street,  the  most  convenient  to  him  in  the  ordi- 
nary way,  knowing  that  Uie  car  woi^d  be  obstructed  by  such  use. 

If  the  term  malice  is  here  used  in  the  sense  of  ill-will,  a  desire 
to  injure  another,  as  an  actuating  motive,  the  opinion  of  the  Court 
is,  that  malice  need  not  be  shown,  but  that  if  a  wilful  intent  to 
follow  his  own  convenience  in  violation  of  the  equal  rights  of 
others  exists,  it  is  sufficient,  and  no  other  malicious  motive  need 
be  proved. 

2.  The  defendapt  contended,  that  in  the  absence  of  regulations 
on  the  subject,  tiie  corporation  has  no  right  to  drive  its  cars  at  any 
particular  rate  of  speed,  and  the  mere  slacking  of  the  speed  of  the 
oar  by  the  defendant,  If  he  was  moving  at  the  ordinary  and  proper 
rata  of  Bp(Qody  ^aa  no  obstruction  within  the  meaning  of  the  statute. 


This  position  we  think  is  untenable.  We  think  the  corporation 
had  a  right,  and,  in  reference  to  passengers,  were  bound  to  move 
at  the  rate  of  speed  usual  for  vehicles  for  the  carriage  of  passengers, 
drawn  by  horses ;  provided  this  right  could  be  enjoyed  wiSiqut 
preventing  the  loaded  team  from  moving  at  its  usual  and  proper 
speed ;  and  both  could  be  done  by  the  team  ahead  turning  off  the 
track,  which  the  car  in  the  rear  could  not  do.  It  was  £erefore 
the  duty  of  the  team,  in  the  reasonable  use  of  the  public  right,  to  do 
it.  What  was  the  usual  and  proper  rate  of  speed  of  the  one  was 
not  that  of  the  other. 

8.  The  evidence  was  properly  left  to  the  jury; 

4.  It  was  contended,  that  the  right  of  the  horse-milroad  company 
to  use  the  highways  is  subject  to  the  right  of  the  public  to  use 
such  highways  as  they  have  previously  done. 

This  position  we  think  manifestly  unsound.  The  legislature 
having  granted  a  new  and  peculiar  use  of  the  highways,  Uie  right 
of  the  public  to  use  them  as  they  had  done  is  thereby  qualified,  and 
must  be  adapted  to  such  new  use. 

Suppose  the  legislature  should  authorise  a  canal  to  cross  a  high- 
way, with  a  draw,  to  be  raised  while  boats  are  passing ;  the  public 
cannot  use  the  highway,  as  they  have  previously  done,  at  all  times, 
but  must  use  it  in  subordination  to  the  new  right  granted: 

So  here  the  law  baring  authorised  a  horse-railroad  which  cannot 
deviate  from  one  line,  other  vehicles  must  conform  their  use  of  the 
way  to  such  new  and  authorized  use,  although  it  prevents  them,  to 
some  extent  from  using  it  as  they  had  previously  done. 

The  5th,  6th,  7th  and  8th  prayers  for  instructions,  we  think, 
were  righUy  rejected,  for  reasons  which  are  already  sufficiently 
stated. 

The  instructions  actually  given  were,  in  our  opinion,  correct 
in  law,  carefully  guarded,  and  precisely  adapted  to  the  circumstan- 
ces of  the  case,  and  therefore  the  exceptions  must  be  overruled, 
and  judgment  entered  on  the  verdict 

GENERAL    CORRESPONDENCE. 

Goods  exempt  from  seizure — Distress  for  rent. 

To  TBI  Editobs  or  thi  Law  JouanAL. 

Gbntlbven,— Under  the  bead  of  "  Division  Courts''  in  your 
last  issue,  I  notice  that  in  considering  the  subject  of  landlord's 
claims  for  rent  in  arrear  as  made  under  the  Division  Courts 
Act,  with  a  special  reference  to  the  question,  how  far,  if  at  all, 
the  goods  of  a  debtor,  exempt  by  statute^  are  liable  to  seiEure  by 
the  bailiff  on  receipt  of  the  required  notice  of  claim  by  the 
landlord  for  rent  in  arrear,  to  satisfy  the  same. 

The  opinion  expressed  by  the  writer  of  that  article  is  not  in 
accordance  with  the  decision  in  the  oat^es  of  Beard  v.  Knighf, 
27  L.  J.  (N.  S.)  a  B.  359.  (S.  C  )  4  Jurist,  (N.  S.)  782.  and' 
Wileoxon  et  al  apptllants  v.  Searly  respondent.  Re  Ihulgar  v. 
Taylor,  29  L.  J.  (N.  S.)  Ex.  154. 

As  this  is  likely  to  become  a  question  of  consequence  to 
Division  Court  officers  and  the  public,  I  desire  to  draw  your 
attention  to  it,  so  that  a  proper  and  uniform  understanding  of 
the  subject  may  be  had. 

Tours  truly,  B. 


[As  our  correspondent  says  the  question  he  raises  is  likely 
to  become  of  ooneequenoe  to  Division  Court  officers  and  we 
willingly  insert  his  communioation.  It  always  has  been  our 
desire  that  parties  competent  to  do  so  should  submit  any  re- 
marks that  occurred  to  them  upon  matters  appearing  in  this 
journal.  Our  only  desire  is  to  inform,  and  if  wrong,  we  shall 
be  only  too  happy  to  be  set  right  at  any  time. 
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la  the  present  metaace  we  coDdaue  to  thiak  thai  the  poetlion 
frtuoh  oar  eot ravpondent  qMfftioDV  is  eeirrect,  bat  e«r  readers 
mast  judge  for  tbemedveB. 

We  have  looked  at  the  oaee  of  Beard  ei  alv,  ^nigJU^  Keid 
eUtuMHit,  refetved  ta  bj  ovr  co«respoiideftt»-'--thei  othes  eaaa  we 
have  not  seen. 

The  first  mentioned  case  does  not  touch  the  point  at  a&.  It 
shows  that  the  property  of  a  third  partj  was  sebed  hf  tbe 
bailiff,  and  the  question  raised  for  the  opinion  of  the  eettrt  was 
whether  the  claimant  was  not  entitled  and  ought  not  to  have 
paid  him  the  produce  of  the  sale  ef  the  goods  seised  and  seid 
noder  the  ezecution  as  they  were  found  and  determined  by  the 
judge  of  tbe  court  below  to  have  been  the  property  of  the  claim- 
ant and  not  of  the  defendant.  Te  pot  it  in  other  words^  simply 
a  question  whether  a  baiHff  ean  stttisfy  the  kmdlerd's  elaim  for 
rent  due  from  the  execution  debtor  by  selling  the  goods  of  a 
third  person  which  may  be  in  the  house  of  such  debtor. 

Upon  the  argument  Lord  Campbell,  G.  J.,  said:  "The 
enactment  that  the  overptue  is  to  be  returned  to  the  debtor 
shows  clearly  that  the  goods  to  be  sold  were  intended  to  be 
his,  and  not  those  of  a  third  persen.  It  would  reqwira  ?ery 
strong  language  to  show  that  goods  belongnig  te  A.  are  to  be 
sold  for  the  debt  of  C. ;  there  is  hardship  enough  as  the  law 
stands  at  present,  and  I  should  not  be  iooliaed  to  extend  it 
any  futthcr.  We  must  regard  the  rights  ef  the  owners  of 
goods,  but  you  seek  to  diestroy  their  rights.  These  goods 
could  not  be  taken  in  ezecntion." 

Our  correspondent  cannot  snrefy  hare  read  the  report  of  the 
case. — Ens.  L.  X] 

MONTHLY     REPERTORY. 

COMMON  LAW. 


his  evideace  being  necessary^  the  plaintiff  was  is  eooseqaeaea  eb- 
liged  to  withdraw  the  record. 

J3el4,  that  this  was  evidence  of  aa  nadevtakiag  te  ^^as  and 
give  evideace  at  the  trial  without  a  aah|>€saay  an^  also  evideoee  ef 
sttbatantial  damaga  to  the  plaiociff. 


EX. 


Jones  v.  Sowiit. 


^09,  24. 


Smiday^SiaimU  7  ft  S  Gt9.  /K.,  A  M,r  #.  28. 

The  defendant  by  the  direction  of  bfs  tenant  arrested  on  it  Sun- 
day, two-  men^  one  of  whom  had  just  before  wflftilTy  broken  one  of 
hfs  windows  and  locked  them  up  for  two  boiirs  in  a  room  of  the 
house.  The  man  wha  had  commctted  the  damage  afterwards 
brought  an  action  for  false  hnprisonmeirt 

jffeCdf  that  the  defendant  was  entitled  to  mrtiee  of'act!dn  under 
7  ft  8  Gee.  IT,  o.  80,  s.  41. 

Quc6rg,  whether  the  arrest  was  jtmtiilsble,  andisf  7  ft  8  Cfeo.  tT, 
e.  80,  s.  28. 

The  plaintiff  in  this  case  was  running  away  from  the  place  the 
offettoe  was  conmiitted  when  pointed  out  to  the  defendant  by  his 
feaaat.  At  the  trhif  the  learned  judge  directed  a  non-eott  resert- 
ing  leave  for  the  plaintiff  to  ntore  to  enter  a  rerdf  ct  for  iS5.  The 
ground  was  whether  the  plaintiff  was  **  found  oommittlng^  the 
offence  withhi;  the  statute. 


Writwobth  a  akothis  r.  Hitmphbixs  a  othxbs.  Jan,  14. 

^'ectment^Comman  La%D  Proetdur$  Act  1852,  «.  172. 

To  be  let  in  to  defend  In  an  action  of  ejectment  under  the  above 
section  a  man  must  be  in  poueuian  by  himself  or  by  his  tenant. 

lleldy  that  a  remanlderman  has  not  the  pcneinon  required  by 
the  section. 


C.  C.R. 


BbO.  T.  BaOHSL  WAEnBOVlB, 


Jam  28. 


Mmband  and  wif%  indidid  for  reefivinf-^Coerdon  and  control  of 

hiuband. 

Where  a  husband  and  wife  are  indicted  for  receiving,  it  is  proper 
that  the  Jury  should  be  asked  whether  the  wife  received  the  goods 
either  from  or  in  the  presence  of  her  husband,  and  where  this 
question  was  not  put,  and  both  husband  and  wife  were  convicted, 
tills  court  quashed  the  conviction  of  the  wife. 


P.P. 


TSATMAN  V.    DaMPSST. 


Jan*  19. 


Contract  implied^Agr^ement  to  appear  at  a  trial  without  iubpoena — 

CoMee  <^  aetion-^Damayer, 
The  plaintiff  with  the  view  (known  to  the  defendant)  te  obCafn 
a  divorce  from  his  wife  on  the  grotmd  of  her  haviog  been  insane 
at  the  time  of  the  marriage,  employed  the  defendant,  a  medio*l 
man,  to  observe  her  and  also  to  inquire  into  her  past  history  and 
procure  evidence  of  her  insanity  at  the  time  of  the  marriage,  and 
t»  make  it  available  la  the  mi%  and  the  defendant  was  to  be  paid 
for  what  he  did.    The  defendant  did  not  appear  at  the  trial  and 


G.  G.  R.- 


Rao;  ▼.  CflAaMfra  Etawb^ 


Nov,  19. 


PaUe pretenteM-^Ohtaining^  change  for  Hhe  note  of  a  bani  which  hoe 

ttopped  payyneiAt^Svidenee, 

Upon  indictment  for  obtaining  money  by  false  pretenoes  in 
ehongtt  for  a  bank  note,  it  was  proved  that  the  note  was  one  of  a  pri- 
vate bank,  which  had  paid  a  dividend  of  2^.  4d.  in  the  pounds  aad  no 
longer  existed ;  and  that  a  neighboring  bank  would  not  change  it. 

Beld^  that  the  above  was  not  evidence  from  which  it  ooaki  be 
infenred  that  the  note  was  of  no  value  whatever. 


ABaASAM  r.  RaTNotDS.  fam,  12. 

KegUgenc^ — Matter  and  mtmniI-^Cmmma  worh 

A.  eeatraoto  to  dsat  wooi  ftmst  &'s  warehenee;  WhUst  the  save 
ing  is  going  on,  A*»  servant  wheia  nMnBgiag  the  san  is  mtirsA  b|r 
the  negligettoe  of  B's  servant. 

Beldj  that  A's  servant  though  engaged  hi  wmmom  work  wHh 
B*s  servant^  cannot  be  eoasiderad  a  servant  of  Sw,  and  may  xeeevsr 
in  an  notion  against  B.,  for  the  injury. 

PouiOOK,  C.B.^If  several  persona  nndeitake  an  operatioar  1^ 
gether,  the  fact  of  their  otjaet  being  eonnaon  will  act  esetade 
one  from  right  of  action  for  an  injury  arising  from  negligeace  ef 
another,  as  in  ease  of  a  vessel  eominn  kite  dock  and  marineie 
dragging  at  oae  end  of  the  rope  and  dooik«labe«Mre  at  the  otheiv 
either  party  wovld  have  a  right  ef  aotioii  fbv  an  it^ory 
from  negUgeaee  of  the  other. 


C.  G.  R.  Rao.  y.  Ghablss  HuNTLar.  Asa  SI. 

Pkading^Immaterial  a»erment^CowHt  ^br  r«NMi^  esureifiiny 
wordli  ofreferenee  to  count  for  tteaUt^, 

In  an  Indictment  contaimng  two  counts,  the  fhrst  alleged  that  the 
prisoner  stole  certain  goods'  and  the  second  that  he  received  *'  the 
goods  aforesaid,"  *'soas  afbresaid  feloniously  stolen,"  after  ob- 
jection that  he  conid  not  be  found  te  hare  received  goods  stolen  by 
himself;  the  case  went  to  the  jtiry  and  he  was  acquitted  upon  the 
first  count  and  convicted  upon  the  second; 

BeM,  that  the  words  **  so  as  sfbtesaidf  feloniously  stolen^  wen 
immaterial  and  that  the  conviction  was  good. 


BX.  CintttnH}  r.  Swaxd  F.  O.,  fte.  fan.  18. 

Banker-^OredU —  VnreaUted  security — DuAonoriiis^  ckique» 

By  the  oourse:  of  dealing  between  a  hsenker  and  hie  eastaaes 
the  baaker  gaee  hie  oostonsr  evsdii  Is  tfieaaltteof  gpe^ 
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signed  t»  tk»  ^n^stomw^  the  bill9  of  iMiiag  teUtiag  to  which 
were  deposited  with  the  banker. 

Beld,  that  mn  aotioo  for  dishoDoriof  a  cheque  drawa  in  respect 
of  soch  credit  was  niaintainahle  against  the  banker^  notwithstand- 
ing a  fall  in  the  market  value  of  the  goods*  the  bills  of  lading 
were  aa  iEsafficient  securilj  for  the  amoiuit  to  which  the  customer 
had  been  credited. 

Pollock,  C  B.-^-If  by  the  course  of  dealing  whether  between  a. 
banker  and  customer  or  any  two  indiTiduals,  the  practice  is  for  one 
to  give  the  other  credit  to  an  ascertained  amount  in  respect  of 
yaluable  security  deposited  with  him,  that  is  a  state  of  facts  from 
which  it  may  very  reasonably  be  inferred^  that  the  understanding 
of  the  parties  was  that  it  should  not  be  put  an  end  to^  without 
nenoe* 


EX.  AsTLBT  AHD  AHOTHKK  T.  JoHRSow.  Jan;  28. 

BiU  of  txehange — failure  of  eonaideraUon — ConMurattou  pajfodU  at 

a  future  dojf  and  h^ort  maturity. 

A.  drew  a  bill  abroad  upon  his  cerrespondeol  in  BngUndv  at 
ninety  daya'  sight,  payable  to  the  order  of  6.  The  bill  was  drawn 
and  iMnded  to  B.  on  the  terms  that  he  should  pay  for  the  bill  at 
the  end  of  the  month. 

fffid,  that  it  was  a  good  answw  to  an  aotton  on  the  bill  against 
the  aeeeptor  at  the  suit  of  B,  that  B.  had  not  paid  the  money  or 
any  part  ol  it  for  the  bill ;  and  that  the  bill  was  accepted  after  the 
mon&i  and  in  ifrnorance  of  the  non-payment  of  the  consideration. 

Maktin,  B.«  thought  the  principle  of  a  condition  precedent  to  the 
payment  of  the  money  applicable  in  this  case. 


aB. 


Jan.  23,  24. 

NiCHOLSOX  AHD  OTHBttS  ¥.  RiOKBTTS  AVD  OTHBBB. 


PartnereMp-^Purchaie  and  eale  of  bUU  of  exehange. 

An  arrangement  was  made  between  tlie  defendants,  merehaoti 
in  London,  and  Y.  &  Co.,  merchants  in  Buenos  Ayres,  that  V.  k 
Co.  should  draw  upon  the  defendants  and  sell  these  drafts,  and 
when  an  opportunity  offisred  pnnkaee  others  to  be  remitted  to  the 
plasi  ti  lb  for  the  purpose  ef  oovering  their  aeoeptanoes.  The  pio- 
flts  on  these  transactions  were  ezpe<£sd  to  arise  from  the  difference 
in  the  rates  of  exchange,  and  it  was  agreed  that  they,  or  the  losses, 
if  any,  should  be  divided  eiually  between  tiie  two  firms,  ^lis 
were  aeocordingly  drawn  by  V.  &  Co.  upon  tbs  deCsndants  and  sold 
to  the  plaintiffs,  who  were  iofemed  of  the  authority  given  by  the 
defendants  to  V.  &  Co.  to  draw  the  bills.  These  bills  were  signed 
by  v.  &  Co.  in  their  own  names. 

Seld^  in  an  action  against  the  deftndants  as  drawers  of  the  bilTs, 
ftat  though  there  was  a  partnership  between  V.  Ik,  Co.  and  the  de- 
fendants they  were  not  liable,  Y.  h  Co.  having  no  authority  to 
bind  tiiera  bj  tbei^  stgjsatiire  in  their  own  names. 

Held  aUo,  that  the  defendants  were  net  Ikible  for  the  MBount  of 
the  biHs  in  as  actien  for  money  had  and  seeetved  as  upoii< 
a  failure  of  consideration. 

Seldaleo,  that  the  defbndBBts  were  not  liable  for  not  aoeeptrng 
the  bills,,  as.  they  had  not  under  the  above  oircumatances  contracted 
to  do  80. 


C.P. 

Thb  Pbhabtb  Habbovb,  Book,  jaii-  Bailwax  Compaox  t.  Tsm 
CARDirv  Watb&wobks  Compaht. 

Infection  of  document — Profert  and  Oger,  abolition  of— Common 
Law  Procedure  Act  186^2,  (15  &  16  Vie.,  e.  76)  m.  55,  56. 

Where  a  party  to  an  action,  in  his  pleading,  relies  on  a  deed  in  his 
possession,  the  Court  may,  by  virtue  of  its  jurisdiction  at  Common 
Law,  make  a  rule  absolute  fbr  inspection  of  the  deed  by  the 
opposite  party. 

Per  Willbs,  J.,  that  section  50  of  the  Common  Law  Procedure 
Act  1852,  seems  incidentally  to  give  a  statutory  right  to  apply  to 
the  Court  for  inspection. 

Section  56  says :  **  A  party  pleading  In  answer  to  any  pleading 
in  which  any  document  is  mentioned'  or  referred  to,  simU  be  at 
liberty  to  set  out  the  whole  or  soeh  pari  tbercef  as  mey  be  ma- 
terial, and  the  matter  so  set  out  shatt  be  desned  aa4  taksa  te  be 
part  of  the  pleading  in  which  it  i»  set  vflU** 


Held,  that  giving  a  right  to  set  out  the  document,  seems  inci- 
dentally to  give  a  right  to  apply  to  the  Court  for  inspection. 


CHANCISBT. 
Sabin  v.  Hbap. 


M.  R.  Sabin  v.  Hbap.  Nov.  17, 18. 

7%me — Executor — Charge  for  payment  ofdeBte — LidSility  to  ue  fo 

the  application  of  purchase  money. 

When  there  is  an  express  charge  in  a  will  fbr  the  payment  of 
debts  the  lapse  of  twenty-eight  years  from  the  testator's  death  will 
not  be  a  sufficient  period  to  re-but  the  presumption  that  the  debts 
have  not  been  paid,  although  the  ceetuie  que-  truett  have  been  in 
receipt  of  the  rents  and  profits  of  the  estate. 

Semble,  that  at  the  expiration  of  twenty  eight  years  trustees  ean 
make  out  a  good  title  under  an  express  power  of  sale  created  by 
the  charge  for  the  payment  of  debts. 


M.B. 


Look  v.  Ybbablbs. 
Win — Personal  estate^Share* — Bonus. 


J}te.  16. 


Testatrix  being  posaessed  of  twelve  shares  in  the  Carron  Com- 
pany, specifioally  bequeathed  them  to  her  niece  for  her  life,  and 
after  her  decease  to  her  great  nephew  for  his  life,  and  in  case 
lie  should  marry  to  hfs  wife  for  her  life,  the  remainder  to  their 
child  or  children,  but  in  case  her  great  nephew  should  not  marry 
then  to  certain  charities,  and  she  bequeathed  the  residue  of  her 
personal  estate  for  the  same  ends^  intents  and  purposes  as  the 
Carron  Company's  stock.  A  bonus  on  the  shares  wtis  declared  by 
the  company  prior  to,  but  which  became  payable  after  her  death. 

Ob  biil  filed  by  the  trustees  of  her  will, 

ffetd,  that  the  bonus  must  not  be  treated  as  part  of  the  prooeeda 
of  the  shares,  but  as  part  of  the  personal  estate. 


V.  C.  K.  Dawsox  ▼.  Solokob.    JUToc.  26,  Dee.  6,  22* 

Spedjk  performanee—'InaMTane^^  Vendor  and  purekaeer, 

%,  osntiaots  in  writing  to  pvrohase  a  leasehold  houss  of  B.  and 
his  co-trustses  for  sale.  The  house  is  held  under  D.  college,  and 
there  is  a  power  of  re-entry  and  avoidance  of  the  lease  en  non- 
performance of  any  covenant  The  insurance  of  the  house  being 
about  to  expire,  D.  renews  it  so  as  just  to  extend  beyond  the  day 
appointed  for  completion*  The  purchase  is  not  eompleted  on  that 
day  and  the  insurance  expires.  On  a  subsequent  day  when  the 
parties  met  to  complete,  the  fact  of  the  policy  having  dropped  is 
discovered,  but  the  purchaser's  solicitor  offers  to  coasplete  Is  a 
waiver  of  the  forfeiture  is  obtained.  This,  the  pUntiff's  solicitor 
declines,  although  afterwards  a  waiver  is  obtained.  The  purehaser 
refuses  to  complete  sad  on  bill  filed  by  D.  to  enforoe  specifio  per- 
fopmance  against  S.,  bill  dismissed  without  coats. 

Semble,  if  the  faot  of  an  insurance  being  about  te  expire  after  tbe 
d^  appointed  for  completion  and  acceptance  of  title  is  known  to  a> 
pureluMer  and  on  being,  applied  to  for  the  means  of  renewing  it 
he  refuses  te  sdEord  tham^  the  Court  would  enferee  performancs 
against  him. 

The  omission  of  a  vendor  to  inform  a  purehaser  of  the  day  on 
which  a  policy  of  insoKance  on  the  premises  will  etpire,  followed 
by  a  fbrl^iture  of  the  lease  is  not  suflicient  to  put  an  end'  to  the 
contract. 

The  rsTatibn  of  trustee  and  cestui  que  trust  is  created  in  its  IVilT 
extent  flrom  the  day  appointed  fbr  a  completion  of  a  purchase  sup- 
posing, it  is  not  then  eompleted*. 


M*  Bb. 


pAseoarv;  Swas. 


No9. 10. 


Ptu^Htii99^^Aecoun$^lHfkney^^Tena$U  di  eammow^^Obf^^MtiMi/^ 

Rmt. 

B.,  one  of  two  tenants  in  common  (A.  &  B'.)  dmd  lewring  C. 
an  infknt  her  heir  at  law.  C.  on  attaining  his  majority  instituted 
the  present;  suit  fbr  partition  and  acsoualL  The  Conrft  deoreed 
that  A.  should  be  treated  as  having  entered*  on  6'S  estalto,  and 
havings  been'  in  actual  posssssion  daring  tike  whole  oi  C^  mineiity 
•ad  ohaiYsd  A.  witk.sn  oooi^ation  tsnt 
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R  E  V  I  E  W'8. 


A  Trxatisi  ok  Thi  Avirican  Law  or  Real  Propirty. — ^Bj 
Emory  Washburn,  LL.D.,  Professor  of  Law  in  Harwood 
University.    Boston  :  Little,  Brown  &  Co. 

We  have  read  the  yolnme  before  us  which  is  complete  in 
itself,  and  furnished  with  a  full  and  well  constructed  index. 
This  carefully  prepared  work  will  be  found  a  raluable  contri- 
bution to  the  Canadian  lawyer. 

The  section  on  waste  we  mention,  illustrating  its  peculiar 
advantage  to  us. 

The  condition  of  things  in  the  United  States  and  Canada  is 
very  much  alike,  and  many  acts  that  in  England  would  be 
waste,  are  held,  and  properly  so,  not  to  be  so  in  the  United 
States.  This  branch  of  the  law  of  real  property  is  very  fully 
illustrated  by  reference  to  American  cases. 

The  section  "  lettinc  lands  upon  shares "  (page  364),  may 
also  be  referred  to  as  snowing  the  peculiar  yalue  of  the  work 
to  our  profession.  The  English  reports  and  text  books,  con- 
tribute little  to  our  enlightenment  on  this  subject,  the  practice 
of  "  letting  on  shares  "  not  prevailing  in  Great  Britian. 

On  the  most  important  statutory  provision  relating  to  lands, 
a  compendium  of  the  law  of  the  several  States,  is  given  in 
notes,  which  will  enable  the  Canadian  reader  to  understand 
the  apparant  discrepancies  in  the  decisions  of  the  different 
Sates,  and  be  useful  also  for  reference. 

Our  opinion  before  expressed,  that  the  yalue  of  American 
text  books  would  be  greatly  increased  by  reference  to  the  cases 
decided  in  Upper  Canada,  we  reiterate  in  respect  to  the  work 
before  us,  and  take  the  liberty  of  saying  that  our  reports  would 
have  furnished  Mr.  Washburn  more  aid  in  the  preparalion  of 
his  work,  than  the  reports  of  any  three  States  in  the  Union' 

We  can  strongly  recommend  this  work.  It  is  the  best 
American  text  book  we  have  seen  on  the  law  of  reiU  property, 
and  we  are  satisfied  that  any  Canadian  lawyer  who  reads  even 
a  single  section  will  desire  to  have  it  by  him  to  consult  when- 
ever called  upon  to  advise  in  respect  to  the  important  branch 
of  the  law  which  it  coyers. 


the  decisions.  Under  order  Nt>.  ix.  snbseo.  15,  we  should  find 
a  note  of  Ooodeve  y.  Manners,  4  Grant,  101.  Under  order  xiii.. 
Counter  y.  The  Commercial  Bank,  4  Grant,  230 ;  Shaw  v.  Ltd- 
deU,  lb.  352 ;  Prentiss  v.  Brennan,  lb.  147.  Under  order  xyii., 
Davidson  y.  MeKitlop,  4  Grant,  146 ;  Clarke  y.  EaU,  7  Grant, 
339.  Under  order  xxxii.  subseo.  2,  Hill  y.  Forsyth,  7  Grants 
461.  Under  same  order,  subsec.  4,  Clarke  v.  Best,  8  Grant,  7. 
Under  order  xxxvi.  subseo.  12,  Crooks  y.  CVoo^,  4  Grant,  376. 
Under  order  xl.  subsec.  6,  Re  Ausbrook,  4  Grant,  109.  Under 
order  xlii.  subsec.  15,  Paterson  y.  Holland^  7  Grant,  563.  Un- 
der order  xlvi.  subsec.  6,  Saul  v.  Cooper,  4  Grant,  61. 

The  yolume  should  have  been  accompanied  with  an  Index 
of  oases  to  which  reference  is  made  in  the  bod^  of  the  work. 
Had  it  been,  we  could  have  tested  its  value  with  more  aocn* 
racy.  It  is  possible  that  some  of  the  cases  to  which  we  have 
referred  as  being  omitted,  are  inserted  in  places  other  than 
where  we  should  expect  to  find  them. 

We  must,  however,  do  Mr.  Taylor  the  credit  of  having^ 
produced  a  work  that  will  be  of  very  great  service  to  that  por- 
tion of  the  profession  who  are  engaged  in  Chancery  practice. 
Every  man  who  supplies,  at  moderate  cost,  a  want  of  which 
any  portion  of  the  profession  stands  in  need,  is  a  benefactor. 

The  book  is  well  printed,  and  printed  on  good  pAper.  It  is 
done  in  Mr.  Rowsell's  usual  well-known  style.  Price,  $1  50 
paper,  $2  half  calf,  $2  50  half  calf  interleaved  with  writing 


Ordbks  or  TBI  Court  or  Chancxrt  ior  Uppsr  Canada,  with 
XoTBs,  byT.  Wardlaw  Taylor,  Esq.,  M.A.,  Barrister-at-Law. 
Toronto:  H.  Rowsell,  King-street.    1860. 

The  Editor  of  this  small  yolnme  states  that  the  edition  is  not 
published  by  authority,  but  will  be  found  to  contain  all  the 
orders  by  which  the  practice  of  the  Court  is  regulated. 

It  is  a  shame  that  something  is  not  done  by  our  Court  of 
Chancery,  towards  consolidating  its  orders.  Lon^  since,  we 
had  been  given  to  understand  that  the  Court  here  intended  to 
do  so,  and  have  been  in  daily  expectation  that  the  work  would 
be  done.  The  orders  of  June  1853  have  long  been  out  of  print, 
and  the  orders  of  succeeding  years  were  not,  until  the  publica- 
tion of  the  yolume  before  us,  to  be  had  in  separate  form. 

Mr.  Taylor,  it  will  be  seen,  has  attempted  to  do  what  the 
Court  should  lon^  since  have  done.  His  edition  is  not  pub- 
lished "  by  authority,"  but  yet  contains  "  all  the  orders  by 
which  the  pracdce  of  the  Court  is  regulated."  He  has  not,  of 
course,  consolidated  the  orders ;  thai  is  for  the  Court  to  do. 
What,  however,  he  could  do  towards  supplying  a  great  want 
to  the  profession,  he  has  done,  and  done  very^  well.  He  has 
taken  tne  trouble  to  append  to  the  orders  decisions  on  points 
of  practice  arising  under  them,  and  also  many  decisions  on 
those  sections  of  the  English  Chancery  amendment  acts  which 
have  been  adopted  into  the  orders  of  1853.  With  this  part  of 
Mr.  Taylor's  performance  we  have  no  fault  to  find,  except  that 
his. notes,  instead  of  being  foot-notes,  or  otherwise  distinct 
from  the  text,  are  mingled  with  the  text  in  a  manner  which  is 
not  free  from  confusion. 

In  his  search  for  decisions  under  the  orders,  he  has  evidently 
been  industrious,  but  yet  we  cannot  say  that  he  has  noted  all 


paper. 


Blackwood,  for  October,  received.  Contents: — Seeing  is 
Believing;  The  Papal  Government;  Tickler  II.  among  the 
Thieves ;  The  Reputed  Traces  of  Primeval  Man ;  The  Romance 
of  Ajostini ;  The  Fresco  Paintings  of  Italy ;  Proverbs ;  The 
Meeting ;  Progress ;  Strength ;  Norman  Sinclair. 


Godit'b  Ladt's  Book,  for  November,  received.  Contents, 
as  usual,  varied  and  interesting.  It  is  eml>eUished  with  some 
engravings  of  exceeding  beaaty. 

APPOINTMENTS   TO   OFFICEi  A.C« 

JUDOBS. 

TIm  Hon.  JOHN  PRINOB,  of  Osgoode  HalU  B«iulre,  Barrlstor-ai-lAw,  0.0,  to 
be  Judge  of  tlM  PioTlBloiua  Judicial  Obtrlctof  AlgoouL— (Oaaetted  Oet.0,  I860.) 

NOTAaim  PUBua 

JAMBS  VOX  SMITH,  of  Newtoavtllfl^  ISmiiOf,  AttonMf^«t-Uw,  to  be  ft  Hoteiy 

PabUo  In  Uppw  OftnMU.~<Oawtt«<l  <^  ^  IMO.) 
0HARLB8  ADDISON  HARTT,of  CUnton,  BHinln,  AttQnMj<«t>Lftw,toboftNoter7 
'  Pnblie  in  Upper  Ceneda.— (Qaietted  Get.  ^  ISSO.) 

ORLANDO  JOHN  MACKAT,  of  TOronto»  B«|Qira,  BerristeMii-Uv,  to  be  ft  Notaiy 
PabUe  In  Upper  Cenftdft.— (Gftietted  Oet  t,  1800.) 

DAyiD  BLAIN,  of  Toronto,  Beqoire,  Barristerftt-Lftw,  to  be  ft  Notaiy  PnbUe  ia 
Upper  Gftnedft.— (Oftietted  OcC  %  1860.) 

MAONBIL  OLARKB,  of  Pnoeott,  BH|alr«,  Attoniqr-fti-Uw,tobe  ftNotaiyPubUo 
In  Upper  Ouuidft.— (Gftsetted  Oct  t,  1860.) 

JOHN  HORNBR  GRBBNWOOD,  of  Whitby,  Beqaira.  AttonufT-ftt-Uw,  to  be  ft 
Notftcy  Pnblie  in  Upper  Onedft^Oftietted  Oet.  18, 1860.) 

8HBRIFFS. 

HENBT  J.  THORP,  Beqnlre^  to  be  Sheriff  of  the  Oonntj  of  Prlnee  Bdward.— 
(Gaietted  Oct  27, 18600 

'0LBRK8  OP  OOUNTT  COVBTtL 

JOHN  MACBBTH,  of  London,  Beqnlre,  to  be  Olarkof  the  Gbnaty  Oonriof  the 
County  of  Middleeez.-<Qftzetted  Oct.  27, 1860.) 

8BPTIMU8  PRINOB,  Bequin,  to  be  Olerk  of  the  Dlitilet  Oourt  of  the  Proiirfonftl 
DIetrlct  of  Algomft.-<Qeaetted  Oet  27, 1860.) 


TO    CORRESPONDENTS 


A  Cubk;  Jobs  AawNiip-Under  **DiTMoB  OMnrt%"  p.  249. 
B.— Under  **  Qeaeeftl  Oogre^ondenoi^"  p.  201. 
B.  8.  Wmpns— Too  krte  fi)r  thie  nomber. 
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DIARY   FOR  DECEMBER. 


1.  Siitnrday.^.^.  Miobailiiai  T«nn  and  OuuioerT  Hearlog  Tena  endg. 
S.  8UNDAT ......  Ut  amdm  in  AdvaU. 

8.  JUouday .......  Laat  day  for  notioe  of  Trial  In  Oounty  Oonrta. 

9.  SUNDAY.......  2i»d  Smday  in  AdvmL 

IL  TiMaday  .......  Quartor  S««iomi  and  Oonnty  Oourt  Sittings  In  each  Oonnty. 

aittlngs  ofBrror  k  Afipeal  begins. 
UL  Thnnday.......  Laat  day  for  serrloe  of  Writ  for  Toronto  Winter  Assises 

14.  Vrldv— »•••••  I'**t  day  for  ooUeetioa  cimoomj  for  School  Tsacbar^  Salaries. 

Itt.  SON  DAT  . am  Adiday  in  AdvmL 

28.  SUNDAY i»h  Smday  im  JdnmL 

24.  Monday ....... .  Last  day  for  declaration  for  Toronto  Winter  Assises. 

St.  Toeeday Obubtmas  Dat.    Alterations  In  Sdiool  Sections  take  eflbet 

ao.  SUNDAY lii  Omday  afUr  Ckrit»mai. 

31.  Honday  .....;..  Sad  of  Mnnldplal  year.    Last  dav  on  whkh  remaining  half  of 

Grammer  ttdiool  Pond  payabb. 

DCPORTANT  BUSINBS8  NOTIOS. 

Rrtont  {ftdeMsd  (oMs  iVopriefors  nfthiM  Jawmd  art  remiuUd  to  remember  iha^ 
att  mar  pad  due  a/oamnlt$  haute  heenplaeed  inthehandt  o/Muen.  Bitten  ^'Ardaghj 
MIomeift,  Barrier  for  eeOeaUon;  and  that  oidy  a  pnmjpi  remiUamee  to  them  wtU 
taceeotte. 

&  it  laithgreat  rdueUmet  that  the  Preprietart  have  adopted  thit  counts  btd  theif 
have  been  compelled  to  dotoinorder  to  enoMs  them  to  meet  their  current  eatpentet, 
nMeh  are  verjf  heavf, 

Jfow  thai  the  uatpdneee  eftheJeeimail  itaoaenerdajfadmittedjit  wnddnotbeutk' 
reammable  to  eameibt  Ihat  the  Profution  and  Cfffioere  of  the  Oomit  unuld  oeoord  It  a 
iberalaupport,  vuteadqfattounngtheaueheelobetuedfsrtheirtubecriptlont. 


TO  00RBBSP0ND1SNT8— Ae  laetpatfe. 


^t  ippn  ffiatiaia  Sato  ^mxmi 

DECEMBER.  I860. 

NOTICE  TO  SUBSCRIBERS. 

A$  $ome  Suh9criber9  do  not  y$t  understand  our  new  method  of 
addreuing  the  '*  Law  Journal,"  we  take  this  opportunity  of  giving 
an  eTBplanatiMu 

The  ohjut  of  the  eyetem  is  to  inform  each  indioidual  Subscriber  of 
the  amount  due  by  him  to  us  to  the  end  of  the  oukssht  year  qf 
publication. 

This  object  is  effected  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subscriber,  2.  The  amount  m  arrear.  8.  The 
current  year  to  the  end  of  which  the  computation  is  made, 

THI78  *'John  Smith  $5  *60."  This  signifies  that,  at  the  end  of  the 
year  1860,  John  Smith  wiU  be  indebted  to  us  in  the  sum  of  $6,  for 
the  current  volume. 

So  «  Henry  Tompkins  $25  '60."  By  this  is  signified  that,  at  the 
end  of  the  year  1860,  Henry  Tompkins  will  be  indebted  to  us  in  the 
sum  o/$26,  for  6  volumes  of  the  "  Law  Journal" 

Many  persons  take  $5  *60  to  mean  6  dollars  and  60  cents.  This 
is  a  mistake.  The  ** HO*** has  reference  to  the  year,  and  not  to  the 
amount  represented  as  due. 


THE  LAW  JOURNAL 

With  this  number  we  close  Volame  YI.  of  the  Upper 
Canada  Law  Journal, 

The  conclusion  of  the  volume  suggests  to  us  the  consider- 
ation of  the  following  questions  as  to  the  past,  the  present, 
and  the  future  : — What  have  we  done  ?  What  are  we 
doing  ?     What  shall  we  do  ? 

As  to  the  first  question.  We  have  instituted  and  con- 
ducted, with  a  fiiir  uiousure  of  success,  the  only  legal 
periodical  in  Upper  Canada.  We  have  secured  the  patron-r 
age  of  a  wide  chiss  of  readers  in  ttie  legf4  p^fj^ioi)  and 


out  of  it.  We  have  taken  a  position  that  entitles  us  to 
the  support  of  all  who  are  in  any  manner  concerned  in  the 
administration  of  justice  in  Upper  Canada.  We  have  widen* 
ed  the  circle  of  our  influence  till  we  find  ourselves  the  orgaa 
of  all  interested  in  the  administration  of  the  law  or  its 
amendment  and  improvement.  We  have  dope  much  to  give 
to  local  courts  an  abiding  place  in  the  land.  We  have 
done  much  to  procure  the  enactment  of  several  benefi- 
cial laws.  In  a  word,  we  have  done,  to  the  best  of  our 
ability,  all  that  we  have  undertaken  to  do. 

Ab  to  the  second  question.  We  are  doing  our  best  to 
make  the  laws  known  and  respected.  We  take  eveiy 
opportunity  of  disseminating  information  of  service  to  our 
readers.  We  lose  no  opportunity  of  tendering  advice  to 
all  officers  concerned  in  tiie  administration  of  justice,  to 
whatever  Courts  belonging ;  and  to  those  engaged  in  the 
working  of  the  municipal  institutions  of  the  country. 
We  seek  to  produce  among  local  tribunals,  uniformity  as 
well  as  soundness  of  decision.  We  herald  suggested  im- 
provements of  the  law.  We  seize  evevy  opportunity  of 
serving  our  readers  within  the  soope  of  our  undertaking. 

As  to  the  third  question.  We  shall  continue  to  do  what 
we  have  done.  We  shall,  however,  be  happy  to  improvCi 
and  feel  that  there  is  room  for  improvement.  We  shall  be 
glad  to  receive  sound  advice  and  not  slow  to  act  upon  it. 
Our  aim  is  to  serve  our  patrons,  and  in  letom  we  shall  ask 
only  a  fidr  support 

This  brings  us  to  a  subject  upon  whioh^we  desire  to 
touch.  What  is  the  support  of  a  periodical  ?  The  good- 
will of  its  readers  and  their  aspirations  for  its  success  are 
not  to  be  despised ;  but  something  more  is  needed  to  en- 
sure its  success — a  material  support  is  requisite.  The  man 
who  wishes  us  all  success,  but  withholds  his  subscription, 
fails  to  give  us  proper  support.  A  law  periodicid  cannot 
be  edited  and  published  free  of  cost  It  is  an  article  of 
bargain  and  sale.  If  it  is  of  value  and  is  purchased,  pur* 
chasers  should  pay  for  it.  It  relies  for  support  upon  the 
number  of  purchasers  and  the  payment  of  the  purohase 
money.  The  man  who  subscribes  for  our  journal,  receives 
it,  and  yet  from  year  to  year  neglects  to  pay  for  it»  robs  us 
of  the  reward  of  our  industry.  We  look  only  to  subscrip- 
tion money  for  our  support.  Unlike  daily  newspapers,  we 
make  littie  of  advertisements;  unlike  daily  newspapers, 
we  have  no  political  or  other  ulterior  motiye  to  serve.  We 
ask  our  readers  to  take  our  journal  if  it  is  of  advantage  to 
them  to  do  so,  and  if  they  take  it  ^e  esk  them  to  pay  for 
it.  Nothing  can  bo  more  leasonable.  And  yet  we  are 
Sony  to  say  that  a  large  proportion  of  our  readers,  while 
they  do  the  one,  omit  to  do  the  other — they  take  the  jour- 
nal but  omit  to  pay  for  it. 

The  amount  standiag  on  our  books  is  Texy  grQft(-« 
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thonsaadfl  of  cMltrs.  To  us  it  is  in  die  aggregate  an  ob- 
jeet  of  ^eat  ooncem  ;^  to  eacli  of  oar  readers  it  is  of  little 
moment.  The  inoonvenience  to  each  de&altiBg  reader  of 
faying  his  sahscription  money  would  be  mneh  less  than  the 
inconyenienee  whioh  we  suffer  from  being  nnable  to  eolleot 
our  dues.  How  long  is  this  state  of  things  to  last  ?  Not 
long.  We  are  about  to  examine  oar  sabsoriptaon  list,  and 
to  instnict  oar  solicitors  to  ded  with  those  apon  whom  oar 
entreaty  has  no  effect. 

Subscribers  in  default  are  without  excuse.  They  cannot 
urge  in  extenuation  that  they  are  ignorant  of  the  amount 
of  their  liability  to  us.  Each  8nbser3>er,  by  reference  to 
the  ooYer  of  each  namber  of  the  Jtiwrwd  as  he  reeeires  it, 
can  easily  discern  the  precise  amount  dne  and  payable  to 
OS.  Our  new  system  of  keeping  accounts  and  of  address- 
ing  the  Jwrwd  afibrds  erery  facility  for  prompt  payment. 
It  is  DO  object  to  usi  to  increase  the  circulation  of  the 
peiiotdical  among  men  who  do  not  pay  for  it-— but  the  oon- 
tcary.  Neitber  ftlse  pride  nor  the  hope  of  oaeoring  adver- 
tilling  patronage  prompts  ns  to  trumpet  tlie  extent  of  oir 
ciroalatiaiiL.  We  want  a  payiog-^not  a  wide  and  losing 
eircnlation-Hi  ciroulataon  that  caoaas  loss  in  proportion  as 
it  widens.  We  haye  no  ambition  to  awell  oar  list  with 
iUustrioas  nothings— -in  oommoa  parlaaccy  dead  heads. 
We  prefer  therefore,  before  the  commencement  of  a  new 
Tolumei  to  examjne  our  Hst  and  if  neoesaary  to  prane  it* 
We  shall  take  means  the  most  mild  of  bfinging  those 
endowed  with  self  respeot  to  a  proper  sense  of  duty  as 
regards  the  payment  of  their  sabseription  money.  We 
shall  hand  the  names  of  the  incorrigible  to  the'executSoners 
of  the  kWi  at  the  nme  time  being  quite  as  unmindful  of 
their  fate  as  of  their  patronage. 


COUNTY  OOURTS-JURISMCnON  IN  EJECTMENT. 

We  have  observed  that  there  is  no  geMnd  joiisdiction 
in  ejectment  given  to  the  County  Courts  by  the  act  of  last 
session,  that  it  is  only  in  certain  cases,  and  subject  to 
certain  circumstances  that  the  action  lies;  and  having 
noticed  the  first  ground  lying  at  the  foundation  of  jurisdic- 
tion—- 4he  Kmit  as  to  amount— we  proceed  to  notice  the 
eoMii  in  which  ejectment  may  be  brought. 

The  first  enquiry  of  the  practitioner  is.  Does  the  yearly 
value  of  the  premises  fall  within  two  hundred  dollars  ?  Or 
if  a  value  has  been  placed  on  the  premises  by  the  parties 
themselves^^that  is  if  the  place  has  been  rented — does 
soeh  value,  t.«.  the  rent  payable,  come  within  that  amount? 

The  next  consideration  that  presents  itself  is,  as  to  the 
parties;  ibr  to  bring  the  act  into  operation,  the  relation  of 
landlord  and  tenant,  as  contemplated  by  the  act^  miist  exist 
between  thim. 


The  rigbt  to  bring  the  action  is  also  dependent  on  the 
fact  whether  the  term  has  expired  or  been  determined,  or 
the  rent  has  been  sixty  days  in  arrear ;  and  in  this  order 
we  purpose  noticing  each  ground. 

The  relation  of  landlord  and  tenant. 

The  precise  relation  which  the  words  '^landlord  and 
tenant''  are  intended  to  express  is  not  always  easy  to  deter- 
mine, though  they  are  terms  in  coni^nt  use.  According 
to  the  meaning  in  general  attributed  to  these  words,  the 
terms  are  correlative ;  the  word  landlord  importing  a  party 
who  grants  a  lease,  the  other  the  party  to  whom  granted. 
<<  I  think,''  says  Smith  in  his  lectures  on  ''  Landlord  and 
Tenant,"  '^  that  I  am  not  far  wrong  in  saying  that,  when 
we  speak  of  landlord  and  tenant,  we  have  the  notion  in  our 
min^B  of  a  tenancy  limited,  in  point  of  duration,  within  * 
some  bounds,  not  so  extensive  as  to  render  the  landlord's 
interest  practical^  worthless,  and  accompanied  by  some 
remunerating  incidents  to  the  reversion,  such  as  a  rent  or, 
at  all  events,  a  fine  in  lieu  of  rent,  and  also  by  certain 
obligations,  such  as  covenanta,  or,  when  the  tenancy  is 
evidenced  by  some  instrument  not  under  seal,  agreements 
for  the  performance  of  the  duties  usually  required  from 
persons  taking  the  description  of  property  demised."  But 
this  is  the  narrow  sense  of  the  words,  though  the  usual 
one,  for,  ''  in  point  of  strict  law,  whenever  we  find  a  sub- 
ject in  possession  of  land,  there  the  relation  of  tenancy  is  in 
existence  between  him  and  somebody  or  other."  *  *  * 
<<  Some  one  or  other  mwt  be  hia  superior  lord.^'  ^  *  * 
^No  person,  except  the  Sovereign,  can  hold  landed  pro- 
perty without  a  superior  lord,  and,  oonsequentiy,  in  con- 
templation of  strict  law,  the  relation  of  landlord  and  tenant 
is  as  extensive  as  the  ownership  of  landed  property  by  sub- 
jects."   (Smitili's  Landlord  and  Tenant,  84.) 

The  term  tenant  may  be  applicable  whatever  the  nature 
of  the  estate,  whether  an  estate  for  years,  for  life,  in  fee 
simple,  or  an  estate  tail ;  but  the  word  is  then  used  inde- 
pendentiy  and  not  correlatively,  as  .when  we  employ  the 
words  landlord  and  tenant  speaking  in  the  ordinary  sense 
of  lessor  and  lessee. 

And,  as  has  been  noticed,  the  term  landlord  does  not 
necessarily  import  one  who  grants  a  lease,  but  the  owner  of 
the  land.  In  the  statute  before  us  the  words  '*  landlord 
and  tenant"  are  used  independently — at  least  they  do  not 
contemplate  the  sort  of  tenancy  meant  when  the  words  are 
employed  in  their  ordinary  sense. 

Section  six  enacts  that ''  The  term  '  landlord  and  tenant' 
as  used  in  this  act  shall  be  understood  to  mean  the  person 
entitied  to  the  tmmedtate  reversion  of  the  lands,  or  if  the 
property  be  holden  in  joint  tenancy,  co-parcenary,  or  ten- 
ancy in  oommon,  shall  be  understood  to  mean  any  one  of 
the  persons  entiUed  to  such  reversion." 
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The  immediate  revereidn  meant  in  the  flection  is  obyi- 
onslj  the  reversion  expectant  npon  the  tenancy  in  litigation. 
And  the  person  entitled  to  it  may  or  may  not  be  the  party 
granting  the  leaise  to  the  defendant.  For  ezateple,  if  « 
party;  aftor  having  demised  premisefl,  sell  the  pn)pertyi  in 
case  the  lessee  refdse  to  pay  the  rent  or  give  np  the  pro- 
perty, we  think  the  ownerj  under  the  purchase,  could  bring 
ejectment  in  the  County  Court,  as  being  the  landlord  under 
the  act  (or  person  entitled  to  the  immediate  reversion) ; 
for  by  his  purchase  he  became  owner  of  the  property,  sub- 
ject to  the  tenancy.  Or  if  tenant  for  life  demise  premises 
for  a  term  of  years,  upon  the  death  of  tenant  for  life,  the 
party  entitled  to  the  remainder  in  fee  could  bring  his  action 
as  the  person  entitled  to  the  premises.  But  it  has  been 
held  under  an  analagous  English  enactment  by  Patteson, 
J.,  that  a  mere  constructive  tenancy  arising  out  of  a  mort 
gage  transaction  is  not  sufficient.  (Jones  v.  Owen^  18 
L.  J.,  Q.  B.  8).  This  was  a  rule  for  prohibition  to  restrain 
the  county  judge  from  proceeding  in  the  case,  on  the  ground 
that  there  was  no  tenancy  proved  to  exist  between  the 
parties,  beyond  what  was  to  be  implied  from  the  relation- 
ship between  mortgagor  and  mortgagee.  The  plaintiff  was 
mortgagee  of  the  premises ;  the  defendant  claimed  under 
the  mortgagor.  It  was  objected  at  the  hearing  that  there 
was  no  privity  of  contract  between  the  plaintiff  and 
defendant,  but  the  judge  overruled  the  objection,  and  gave 
judgment  for  the  plaintiff.  Patteson,  3,,  in  giving  judg- 
ment said  :  ''  I  do  not  think  anything  is  clearer  than  that 
the  act  contemplates  the  ordinary  position  of  landlord  and 
tenant,  and  not  that  existing  between  mortgagor  and  mort- 
gagee ;  and  I  do  not  find  atiythtng  ih  the  affidavits  to  show 
that  any  such  ^relation  etisted  ih  the  present  case  beti?^eeh 
the  parties.  I  therefore  think  that  the  county  judge  had 
no  jurisdiction  to  try  this  case ;  and  that  as  ikr  as  right  is 
concerned,  the  defendant  is  entitled  to  a  prohibition.  ^  ^ 
There  was  a  total  Want  of  jurisdiction.'' 

Another  case  has  been  decided  in  England  upon  this 
point.  (Banks  v.  Kehhec,  20  L.  J^.,  Q.  B.  476).  It 
appeared  that  an  agreement  in  writing  had  been  entered 
into  between  the  parties,  for  the  purchase  of  the  premises 
in  question  for  the  sum  of  £l50,  to  be  paid  by  weekly 
instalments  of  £8  each,  until  the  whole  purchase  money 
was  paid.  Upon  a  rule  for  a  prohibition  it  was  held  that 
the  relation  of  landlord  and  tenant  did  not  exist,  and  that 
the  county  court  had  no  jurisdiction. 

If  our  view  be  right,  the  question  which  a  practitioner 
should  determine  as  to  whether  the  plaintiff  is  entitled  to 
bring  the  action  or  not  is,  simply — ^is  he  the  patty  (subject  to 
tenancy)  entitled  to  tho  premises  in  dispute  f  If  he  is,  then, 
subject  to  other  restrictions  in  the  statute,  the  action  liee. 

{To  be  eontmutd,) 


ATTORNEYS'  BRAM3H  OMICSS. 

It  has  been  intimated  to  us  by  the  Benchers  of  the  Law 
Society,  that  in  Upper  Canada  there  is  a  vicious  system 
springing  up  whereby  attorneys  living  in  leading  cities  and 
towns  establish  in  smiallet  places  biftnch  offices,  under  the 
superintendence  of  articled  or  otiier  clerks,  who  receive  a 
certain  proportion  of  fees  for  work  done  in  dompensation 
fot  their  services. 

We  need  not  say  to  our  moire  experienced  brethren  in  the 
prof^ion,  that  in  point  of  law  such  a  system  is  illegal,  and 
oh  grounds  of  public  policy  most  objectionable. 

It  is  the  duty  of  an  attorney  io  instruct  his  clerks  and 
advise  personally  with  his  clients,  in  order  that  the  former 
may  profit  by  tho  instruction  so  as  to  qualify  themselves  to 
pursue  the  duties  and  avocations  of  the  profession  to  which 
they  are  brought  up,  and  that  the  latter  may  reap  the  bene- 
fit of  the  advice  and  judgment  of  their  principal  (per  Rich- 
ardson in  7  Moore,  248). 

The  attorney  who,  while  actually  eanyibg  on  his  profiM* 
sion  in  one  place,  establishes  branch  offices  in  other  placea 
under  the  management  of  his  olet'kB,  is  unmindfiil  of  both 
these  duties;  On  the  one  hand  he  negleietB  his  oleifa 
whom  he  is  bound  personally  to  instmot>  $iAd  on  the  other 
he  neglects  those  nlieiifts  who  are  entitied  to  hia  persooal 
altentioti,  and  the  fruits  of  his  experienned  judgment. 

In  onr  opinion  the  case  is  noi  at  all  linpevnd  by  the  ftel 
4hat  the  attonidy  occasionally  makes  die  ^eiircnit  of  hit 
branch  offices. 

Attorneys,  After  having  hwk  My  exunined  and  Amad 
quaMed  to  act,  aro  ndmieted  to  prMace under  tihesanetion 
of  and  with  the  approbation  of  the  Courts.  When  aniinitlied 
they  are  etotided  to  the  privilege  and  protection  of  the 
CourtSj  and  are  subject  to  punishment  by  the  Geurts  in 
cases  of  misbehaviour.  The  GourtSi  however)  eduld  exer- 
cise no  control  whatever  over  attorneys  if  they  were  allowed 
to  have  different  clerks  in  different  parts  of  the  Province^ 
where  clients  could  seldom  if  ever  have  personal  communi- 
cations with  them  (see  per  burrough,  Ji,  7  Moore,  241). 

Besides^  the  system  of  remuneration  established  in  these 
offices,  is  quite  opposed  to  every  principle  of  public  policy 
regulating  the  conduct  of  the  profession  in  their  relations 
to  the  public.  The  payment  of  a  proportion  of  profits  to 
inexperienced  clerks,  could  only  be  an  incentive  to  stir  up 
litigation  held  out  to  men  (or  rather  boys)  whose  motives 
wotild  not  be  governed  either  by  learning,  experience,  or 
common  prudence. 

It  is  unnecessiiry  to  do  more  than  reftr  to  ^cphiMoh  V. 
Smith,  7  Moore,  23T,  to  shew  In  what  light  these  partner- 
ships are  viewed  in  Bnglktid.  It  thene  appeared  that  plldn- 
tiff,  an  attorney,  Kved  at  Dewsbuty,  in  Yorkshire,  and  had 
a  branch  office  at  Wakefield,  five  mile^  froii^  D^wsbmy, 
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where  he  went  onoe  a  week,  and  where  a  person  by  the 
name  of  Berry,  who  had  lately  been  his  articled  clerk,  but 
who  had  not  ])een  admitted  an  attorney,  superintended  his 
business  and  practised  in  his  name.  The  defendant  resided 
at  Huddersfield,  fourteen  miles  from  Wakefield,  and 
applied  to  Berry  there,  in  the  first  instance,  to  commence 
an  action  against  one  Naylor.  The  suit  was  carried  on  by 
Beny.  Between  him  and  the  plaintiff  there  was  a  private 
understanding  thflt  for  all  business  done  by  the  former  at 
Wakefield,  he  was  to  receive  one-third  of  the  profits,  and 
the  plaintiff  the  remaining  two-thirds.  It  was  not  shown 
that  the  defendant  had  ever  seen  or  communicated  with  the 
plaintiff  as  to  the  conducting  of  the  cause.  It  appeared 
also,  we  may  add,  that  Berry  was  indebted  to  the  defendant 
for  spirituous  liquors,  furnished  to  him  by  the  latter,  before 
the  bill  of  costs  was  delivered.  The  plaintiff  brought  an 
action  against  defendant  for  the  amount  of  his  bill  of  costs. 

The  learned  judge  at  the  trial,  upon  this  state  of  facts, 
was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover, 
on  the  ground  that  no  proof  had  been  given  that  he  had 
been  retained  by  the  defendant ;  that  before  a  client  can 
be  called  on  to  pay  an  attome/s  bill  of  charges  for  business 
done  by  him,  in  the  character  of  an  attorney,  he  should 
have  had  the  benefit  of  his  experience  and  judgment  as  the 
principal ;  that  the  plaintiff  by  allowing  his  clerk  to  trans- 
act his  business  at  Wakefield  and  giving  him  one  third  of 
the  profits,  constituted  a  partnership ;  that  if  so,  the  action 
should  have  been  brought  in  their  joint  names ;  and  that 
as  such  partnemhip  would  have  been  illegal  in  itself,  they 
oould  not  have  been  enabled  to  recover,  and  so  the  plaintiff 
was  nonsuit-ed. 

The  judges,  in  hanc^  refused  to  set  aside  the  nonsuit, 
and  gave  utterance  to  expressions  of  disapprobation  much 
stronger  than  any  we  have  used. 

It  only  remains  for  us  to  add  that  the  Benchers  of  the 
Law  Society  of  Upper  Canada  have  determined  to  discoun- 
tenance every  such  transaction,  and  will  not  allow  the  time 
served  by  an  articled  clerk  at  a  distance  from  his  master's 
chief  place  of  business.  This  determination  will,  at  least, 
have  the  effect  of  deterring  young  men,  anxious  to  become 
admitted  at  an  early  date,  from  becoming  parties  to  bargains 
which  every  professional  man  of  a  correct  mode  of  thinking 
must  condemn  in  his  conscience. 

We  are  also  informed  that  the  Law  Society  have  dis- 
covered a  practice  equally  liable  to  censure,  and  that  is,  the 
practice  of  articled  clerks,  in  the  last  year  of  their  service, 
coming  to  Toronto,  bringing  with  them  the  agency  business 
of  country  principals,  and  pocketing  the  agency  fees,  or 
some  portion  thereof,  as  their  own.  This  is  a  practice 
^hioh,  if  discovered  in  ^e  case  of  any  particular  student, 


will  subject  him  not  only  to  censure,  but  probably  to  pains 
of  a  more  severe  description. 

It  is  OUT  duty  to  the  profession,  as  well  as  to  the  publie, 
to  make  these  remarks ;  and  we  hope  that  they  will  not  be 
without  some  effect  upon  those  to  whom  they  are  especially 
addressed. 


ISUMMARY  CONYIOTIONS,  AND  APPEALS  THKtS- 

FROM. 

BT  A  BARRIRTBB. 

A  conviction  may  be  defined  to  be  '^  A  record  of  the 
summary  proceedings  upon  any  penal  statute,  before  one 
or  more  justices  of  the  peace,  or  other  persons  duly  autho- 
rized, in  a  case  where  the  offender  has  been  convicted  and 
sentenced.'^ 

Being  a  record  therefore  of  a  proceeding  taken  under 
the  authority  of  a  statute,  and  in  restraint  of  the  common 
law,  which  requires  that  a  man  shall  be  tried  by  his  equals, 
nothing  will  be  presumed  in  favor  of  a  conviction,  but  the 
intendment  will  be  against  it. — Bum.  586. 

Every  thing  therefore  necessary  to  show  the  jurisdiction 
of  the  magistrate,  the  commission  of  an  offence,  the  hear- 
ing and  adjudication,  must  be  stated  fully  and  with  cer- 
tainty. 

In  1  Lord  Raym.  510,  Lord  Holt  said, ''  Convictions 
ought  to  be  certain,  and  not  taken  upou  collection  ;*'  and 
in  Rex  v.  JBarrisj  7  T.  R.  238,  Lord  Eenyon  said,  ^'  A 
conviction  is  in  the  nature  of  a  verdict  and  judgment,  and 
therefore  must  be  precise  and  certain.'' 

Except  in  cases  where  a  form  of  conviction  was  given 
by  a  particular  statute,  it  was  necessary  at  common  law  to 
set  forth  in  a  conviction — 

1st.  An  information  or  charge  against  the  defendant, 
shewing  by  whom  the  complaint  was  made,  the  nature  of 
the  offence,  and  the  time  when  and  place  where  it  was 
committed. 

2nd.  The  jurbdiction  of  the  magistrate. 

3rd.  A  summons  to  the  defendant,  in  order  that  he 
might  have  an  opportunity  to  make  his  defence. 

4th.  His  appearance  or  non-appearance. 

5th.  His  confession  or  defence. 

6th.  The  evidence  against  him,  in  case  he  did  not  confess. 

7th.  The  judgment  or  adjudication. 

8th.  That  it  be  under  the  hand  and  seal  of  the  convict- 
ing magistrate. 

The  difficulty  of  drawing  up  convictions  in  due  form 
no  doubt  induced  the  Legislature,  in  the  act  relating  to 
summary  convictions,  to  give  general  forms,  in  which  many 
things  necessary  to  have  been  stated  in  a  conviction  at 
common  law  have  been  omitted. 
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In  a  oonyiotion  in  tlie  form  given  by  the  statute  16  Vic. 
o.  178y  Consol.  Stat.  Can.  c.  103^  it  is  only  neoessaiy  to 
set  forth — 

Ist.  The  jnrisdiotion  or  authority  of  the  convicting 
magistrate. 

2nd.  The  offence  of  which  the  defendant  is  convicted, 
including  statements  of  the  time*and  place  when  and  where 
committed. 

8rd.  The  judgment  or  adjudication. 

4th.  The  hand  and  seal  of  the  magistrate. 

Jfirst  as  to  the  jurisdiction  of  the  magistrate.  He  should 
style  himself  one  of  her  Majesty's  justices  of  the  pe^fse  in 

and  for  the  county  of .     It  is  not  sufficient  to  call 

himself  a  justice,  &c.j  within  the  county,  fornon  cofMta^ 
that  he  is  a  justice  far  the  county,  and  therefore  having 
jurisdiction.  —  Bex  v.  Dohbifn^  2  Salk.  474*  When  a 
statute  gives  cognizance  of  an  offence  to  the  next  Justice, 
it  should  be  so  stated  in  the  conviction.  It  is  not  sufficient 
in  that  case  to  call  himself  merely  a  justice  in  and  for  the 
eounty,  because  none  but  the  next  accessible  justice  can 
have  jurisdiction  under  these  words.  —  Sanders,  case  1 ; 
Wms.  Saund.  263,  o. 

Second^  as  to  the  offence.  The  offence  of  which  the 
defendant  is  convicted  must  also  be  stated  with  certainty, 
otherwise  the  conviction  will  be  quashed. 

In  Wilion  v.  Graybid,  5  U.  C.  Q.  B.  227,  a  conviction 
for  selling  liquor  without  license,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  was  held  bad 
because  it  was  not  alleged  under  what  statute  and  for  what 
offence  the  conviction  was  made. 

A  conviction  ^^/or  wilfully  damaging,  9poiling  and 
taking  and  carrying  away,  six  htishdi  of  apples  of  the  said 
Rogers^  whereby  the  defendant  committed  an  injury  to  the 
said  goods  and  chattels,"  was  held  not  to  contain  a  state- 
ment of  an  offence  for  which  a  conviction  could  take  place. 
—Eastman  v.  Eeid,  6  U.  C.  Q.  B.  611. 

A  conviction  alleging  that  the  defendant  did  ^' evade 
payment  of  toU  at  the  toll  gate  situated,  due./'  was  held 
insufficient  in  not  showing  that  any  toll  was  claimed,  or 
what  toll,  or  how  imposed,  or  that  any  could  be  claimed. 
"^Regina  v.  Hayttead,  7  U.  C.  Q.  B.  9. 

And  so  a  conviction  which  stated  that  the  defendant  did 
"  take  and  receive  toll  from  the  informant,  at,  dec,  unlaw- 
fuUy  and  improperly,  the  said  gate  not  being  in  a  situation 
or  locality  authorized  by  law,"  was  held  bad  in  not  stating 
how  much  toll  was  taken,  and  in  not  shewing  in  what 
respect  the  taking  of  toll  was  unlawful. — Regina  v.  Brown, 
4  U.  C.  Q.  B.  147. 

A  convicdon  stating  an  offence  to  have  been  committed 
in  the  alternative  is  bad. — Rex  v.  i^aMer,  2  Ghitty,  519; 
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Rex  V.  Pain,  5  B.  &  C  261.  See  also  Fletcher  v.  (M- 
thorp,  6  A.  &  E.,  N.S.,  880;  Rex  v.  R(Aerts,  1  Stia.  608; 
Rex  V.  Sparling,  1  Stra.  497 ;  Rex  v.  JPopplewell,  1  Stra. 
686 ;  Rex  v.  Chaveney,  2  Lord  Baym.  1868 ;  Rex  v.  Fer- 
guson, Trin.  Term,  4  Wm.  IV.,  U.  0. ;  E.  &  H.  Dig.  121. 

Where  the  offence  is  created  by  statute,  it  is  in  general 
sufficient  in  describing  it  to  pursue  the  words  of  the  statute. 
— Rex  V.  Chandler,  1  Lord  Baym.  581 ;  Stamp  v.  Sure- 
kand,  14  L.  J.,  N.  S.,  184 ;  9  Jur.  989. 

If  a  statute  creating  an  ofifence  or  penalty  contain  a  pro- 
viso or  exception,  the  conviction  should  negative  the  ex- 
ception.— Rex  V.  Jukes,  8  T.  R.  542 ;  JRespeler  v.  Shaw, 
16  U.  C.  Q.  B.  104. 

However,  if  the  exception  is  contained  in  a  subsequent 
statute  to  that  creating  the  offence,  the  exception  need  not 
be  negatived  in  the  conviction.  It  is  incumbent  on  the 
defendant  to  show  that  he  comes  within  such  exception. — 
Rex  V.  BaB,  1  T.  B.  322.  And  so  it  would  appear  where 
a  statute  in  one  clause  creates  an  offence  genendly,  and  in 
a  subsequent  clause  excepts  certain  cases. — 1  Stra.  555 ; 
2  Stra.  1101. 

A  conviction  under  a  by-law  must  shew  the  by-law,  that 
the  court  may  judge  of  its  sufficiency. — Regina  v.  Ross, 
Mich.  8  Vic.  U.  C. ;  B.  &  H.  Dig.  127. 

The  time  of  committing  the  offence  must  also  be  stated 
in  the  conviction,  that  it  may  appear  that  the  prosecution 
is  commenced  in  due  time,  and  also  to  enable  the  party  to 
defend  himself  against  a  second  charge. — Salk.  869 ;  2  Stra. 
900.  But  the  offence  need  not  be  pTored  precisely  on  the 
day  it  ^l  alleged  to  have  been  committed ;  though  it  must 
be  proved  to  have  been  committed  within  the  time  limited 
for  the  prosecution. — Rex  v.  Chandler,  Salk.  878 ;  5  Mpd. 
446;  1  Lord  Baym.  582;  Regina  v.  Simpson,  10  Mod.  248. 

The  place  where  the  offence  was  committed  should  also 
be  set  forth  in  the  conviction,  in  order  that  it  may  appear 
to  be  within  the  jurisdiction  of  the  magistrate  {Rex  v. 
Hazel,  13  East.  139) ;  and  also  tbat  the  party  may  be  able 
to  defend  himself  against  a  second  charge. 

Third,  as  to  the  judgment  or  adjudication.  Every  con- 
viction must  contain  an  adjudication  of  the  defendant's 
having  been  convicted,  and  there  must  be  a  penalty 
imposed ;  for  it  is  said  that  ''  An  appeal  is  not  from  the 
judgment  of  the  Justice  as  to  the  fact,  but  because  he  has 
ordered  a  penalty  to  be  paid,  or  has  committed  the  defen- 
dant, who  wants  to  stay  execution  or  be  released.^' — Dick- 
enson, Q.  S.  809.  Even  in  cases  where  the  punishment  is 
fixed  by  statute  there  mu3t  be  an  adjudication,  for  the 
want  of  which  the  conviction  in  Rex  v.  Harris,  7  T.  |l.  238, 
was  quashed.  In  Rex  v.  Hawkes,  2  Stra.  858,  and  Rex 
V.  Vifont  etal,  2  Bjift,  ^Q8,  ponvictions  were  quashed 
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beoause  tliere  'was  no  jodgment  of  fbrfeituiB ;  and  see  JR^x 
▼.  Askk^,  8  Hod.  175. 

A  defo&daat  may  be  oonvicied  of  several  ofienoes  of  tlie 
flame  kind,  asd  of  several  penalties  in  the  same  oonyietion. 
-^Sex  y.  atoallaw,  8  T.  R.  286. 

Bat  under  partioalar  acts  of  Parliament  only  one  offence 
ean  be  oommitted  on  the  same  day.  As  under  the  statute 
29  Oar.  II.  e.  7,  for  ezeroisbg  a  trade  on  the  Ih^'s  Day. 
'^Orepps  y.  Burden,  Cowp.  640;  and  see  also  Bex  y. 
McUAmcs,  10  Mod.  26 ;  Rex  v.  LaveU,  7  T.  K.  152. 

When  several  parties  are  oonyicted,  seyerai  and  distinct 
penalties  should  in  general  be  imposed;  but  where  any 
person  or  persons  are  prohibited  from  doing  cm  act  under 
a  penalty,  it  is  a  joint  offenoe,  and  only  one  penalty  accrues. 
Bex  y,  Bieatdak  and  another,  4  T.  B.  809. 

It  is  also  sufficient  in  general,  and  since  the  statute 
relating  to  summary  oonyictions  it  is  proper  to  direct  the 
penalty  to  be  distributed  as  the  law  directs ;  but  if  the  act 
oreating  the  offence  gives  a  discretionary  power  to  the 
magistrate,  either  as  to  the  proportions  in  which  the  penalty 
is  to  be  distributed  among  different  persons,  or  for  different 
purposes,  or  as  to  the  persons  or  objects  to  receive  the 
penalty,  an  adjudication  that  the  forfeiture  be  disposed  of 
as  the  law  directs  would  be  bad. — Rex  v.  Dempney,  2  T.  R. 
96;  Bex  v.  Sjfmonde^  1  East  189;  Rex  v.  Seale^  8  Bast. 
668,  573 ;  Bex  v.  SnUA^  5  M.  ft  S.  18a. 

Where  a  oommitment  formed  a  part  of  the  adjudication, 
and  it  was  ordered  Aat  <<  the  defbndants  should  lie  in  prison 
fin  diey  pay  their  fine,''  no  precise  fine  being  mentioned, 
the  oonviotioB  was  qiuu^ed. — Bex  v.  EhoaU,  Stra.  794 ; 
2  Lord  Baym.  1514. 

A  conviction  for  obstructing  a  highway,  and  order  to  pay 
a  continuing  fine  until  the  removal  of  such  obstruction, 
was  held  bad  in  Begina  v.  HtAer,  15  U.  C.  Q.  B.  589. 

In  Begina  v.  Boherteon,  11  U.  C.  Q.  B.  621,  a  convic- 
tion of  an  apprentice  and  order  that  he  should  give  suffi- 
cient security  to  his  master  to  make  satisfiiction,  and  in 
default  of  such  satisfaction  to  be  imprisoned,  &c.,  was  held 
bad,  because  the  justice  did  not  determine  what  satis&stion 
should  be  given. 

Where  costs  are  ordered  to  be  paid  the  amount  must  be 
specified,  otherwise  the  conviction  will  be  quashed  for  un- 
certainty. —  Bex  V.  BdUy  Cowp.  60 ;  Bex  v.  Ferguson^ 
Trinity,  8  4  4  Wm.  IV.  U.  C ;  B.  &  H.  Dig.  121. 

Fourth,  Hand  and  seal  of  ma^trate.  A  conviction 
should  be  under  the  hand  and  seal  of  the  magistrate.  It 
thereby  becomes  a  record  of  the  conviction. — ^Dick,  Q.  S. 
895.  Without  his  hand  and  seal  it  would  be  bad,  and 
irould  be  quashed. 


It  is  usud,  though  not  necessary,  to  add  die  date  of  the 
adjudication ;  but  an  impossible  or  incongruous  date,  if  the 
conviction  be  complete  without  it,  may  be  rejeeted  as  sur- 
plusage and  will  not  vitiate. — Bex  v.  Pieton,  2  Bast.  196. 

(To  be  eanHnued,) 


NEW  TRIALS  IN  INTERPLEADER  OASOSS. 

The  subjoined  letter  is  inserted  as  desired. 

If  the  writer  knew  of  the  case  of  Beg,  v.  Doty  at  the  time 
of  writing  his  first  communication  he  should  have  referred 
us  to  it ;  if  he  withheld  a  reference  to  it  with  any  sinister 
design,  he  acted  a  most  diidngenuous  and  unprincipled  part. 
As  legal  journalists  we  desire  to  place  before  our  readers  the 
best  information  that  our  experience  and  research  can  tar- 
nish,  and  no  question  is  answered  without  being  first  con- 
sidered. But  it  is  very  possible  that  a  decided  case  may 
escape  the  attention  of  the  most  diligent.  The  queries  in- 
serted and  answered  in  the  Law  Journal  are  not  merely  for 
the  individual  querist,  but  that  all  its  readers  may  have  the 
benefit  of  the  information  conveyed.  To  su'ppress  a  case 
within  the  knowledge  of  a  querist  is  manifestly  uniair  alike 
to  the  conductors  and  readers.  We  are  willing  to  believe 
that  Mr.  Whipple  did  not  know  of  Beg,  v.  Doty  when  he 
first  wrote  to  us.  It  is  the  first  matter  of  the  kind  that 
has  occurred  in  the  six  years  since  this  publication  was  com- 
menced and  we  trust  it  will  be  the  last.  Correspondents 
should  know  and  feel  that  the  ewiduelors  of  this  Journal 
ean  have  no  wish  as  to  any  debated  question,  other  than,  as 
a  great  Judge  onoe  said,  to  know  what  the  law  really  ia. 
We  must  admit  that  Beg,  v.  Doty  escaped  our  notice,  be- 
cause it  is  a  criminal  case.  Still  we  believe  our  opinion  that 
a  new  trial  may  be  granted  at  the  present  day  in  Interpleader 
cases  is  correct. 

Beg.  V.  Dofy,  (13  U.  C.  Q.  B.  398)  was  a  criminal  case  re- 
served. The  defendant  was  convicted  of  peijnry  committed 
before  the  Judge  on  an  Interpleader  proceeding  in  the  Divi- 
sion Court.  So  far  as  material  to  the  point  under  considera- 
tion the  facts  were  as  follows :  An  interpleader  summons  was 
sued  out,  and  the  judgment  creditor  and  claimant  appearingi 
the  case  was  heard  before  a  Deputy,  duly  appointed,  who 
decided  against  the  claimant.  Subsequently  the  judge 
ordered  a  new  trial,  and  on  the  second  trial  the  defendant 
Doty  gave  the  evidence  upon  which  he  was  convicted  of 
perjuiy.  Several  objections  were  taken  at  the  trial.  That 
bearing  on  this  point  was,  that  an  adjudication  having  taken 
place  before  the  acting  judge,  such  adjudication  was  finals 
and  that  being  so,  no  new  trial  could  be  granted,  and  that 
therefore  the  second  trial  was  extra-judicial. 

The  learned  Chief  Justice  of  the  Common  Pleas,  in 
delivering  judgment,  after  <]^uoting  the  IS  &  14  Yic.  oh.  53, 
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aeo.  102>  and  16  Yio.  oh.  177,  seo.  7,  said,  <'  I  think  tha 
an  adjadication  having  been  made  by  competent  authority 
was  final  and  oonolosire,  and  that  it  was  not  competent  for 
ihe  Judge  under  the  84th  sec.  of  13  &  14  Yio.  ch.  53,  to 
grant  a  new  trial.''  This  decision  was  in  the  year  1856^ 
and  upon  statutes  no  longer  in  force.  At  that  time  the 
proceeding  by  way  of  Interpleader  was  based  on  7th  seo. 
of  16  Tie.  cap.  177,  which  contained  no  such  general  provi- 
sion, enabling  the  Judge  to  grant  new  trials  as  was  contained 
in  the  original  act  13  &  14  Tie.  ch.  53,  sec.  84,  which  fact 
may  serve  as  a  clue  to  the  ground  of  the  decision.  But  we 
have  now  to  deal  with  the  law  as  contained  in  the  Consol- 
idated Act,  cap'.  19.  By  that  act  it  is  provided  that  the 
orders,  judgments,  and  decrees  of  the  Courts  shall  be  final 
and  conclusive  between  the  parties  (seo.  55),  and  in  the 
Literpleader  clause  (sec.  175)  the  same  language  precisely 
is  used,  namely  that  the  order  of  the  judge  ^^  shall  be  final 
and  conclusive  between  the  parties.''  Then  the  judge  by 
sec.  107  ''  upon  the  application  of  either  party  within  four- 
teen days  after  the  trial,  and  upon  good  grounds  shown  may 
grant  a  new  trial  upon  such  terms  as  he  thinks  reasonable, 
and  in  the  meantime  may  stay  proceedings."  The  whole 
law  is  now  contained  in  the  same  act,  and  to  contend  at  the 
present  day  that  the  words  '^  shall  be  final  and  conclusive 
between  the  parties,"  in  the  Interpleader  clause  debars  the 
juc^  from  granting  a  new  trial,  would  be  something  like 
an  absurdity  when  the  same  language  is  used  to  cases  under 
the  general  Jurisdiction,  If  it  were  so  it  woidd  seem  as  if 
ihere  could  be  no  new  tritd  in  any  case. 

The  present  statute  we  take  it  {tuts  the  decrees  and  orders 
of  the  Division  Courts  on  a  similar  footing  with  ihe  judg- 
ments of  the  Superior  Court,  as  Parke,  B.  observed  in 
Robinson  v.  Sheghan  (12  Jurist  401)  on  an  analagous  enact- 
ment, a  man  may  apply  to  the  judge  to  set  aside  the  judg- 
ment, buty  if  not  aside  it  binds  him. 

On  still  broader  grounds  there  is  ft  stronger  reason  for 
delegating  the  power  to  grant  neW  tri&ls  in  Interpleader 
oas<^  than  in  any  other  class  of  cases  which  came  before  the 
Division  Courts.  From  their  nature  they  involve  more 
difficult  and  intricate  questions  of  law  and  fact.  They  gene- 
rally embrace  larger  and  more  valuable  rights.  Indeed 
there  may  be  said  to  be  no  limit  as  to  value  in  respect  to 
the  subject  matter,  and  the  very  act  of  bringing  the  suit 
may  be  made  to  operate  as  a  stay  of  proceedings  in  the 
superior  courts  respecting  the  same  claim. 

If  there  be  good  reason  for  the  provision  authorising  a 
new  trial  in  any  case  in  the  Division  Courts,  it  applies  in  a 
-high  degree  to  Interpleader  cases. 

In  view  then  of  the  law  as  it  now  stands  and  the  con- 
siderations referred  to,  ^e  reiterate  a  strong  opinion  that  a 
new  trial  on  proper  grounds  be  granted  to  Interpleader 


cases  in  like  manner  as  in  other  oases  before  die  Division 
Courts. 

Mr.  Whipple's  letter  we  give  verbatim  on  At  gnMind 
mentioned  in  the  first  part  of  this  article. 

lo  the  Editors  of  the  Law  JoumaL 

Hamilton,  29th  Oct«  1860. 

GiNTLEMSN, — ^In  answer  to  my  communication  of  8th  August 
last,  I  see  that  you  are  of  opinion  that  a  Jadge  of  a  Division 
Court  has  the  legal  ru;ht  to  grant  a  new  trial  on  Interpleader. 
I  beg  to  refer  you  to  the  following  report,  Itegina  v.  i>oty  on 
398  fol„  of  ISth  voL  U.  G.  Qaeen^s  Bench  Reports,  19th  Vic, 
Trinity  Term. 

Please  notice  this  in  your  next  issue,  and 

Oblige  your  obedient  servant, 

£.  S.  Whipplb. 


IMPORTANT  TO  COUNTY  COUNCILS. 

In  other  columns  will  be  found  the  report  of  a  case 
(^Oibson  €md  the  Counti^  of  Huron  and  Bruee)  decided 
under  section  70  of  the  As^|essment  Act^  as  to  the  proper 
mode  of  equaliaing  assessment  rolls  of  local  muiicipditieB, 
and  the  remedy,  if  an  unjust  equalization  (if  we  may  be 
permitted  the  expression)  be  effected.  We  confess,  how- 
ever, that  little  light  is  thrown  upon  the  meaning  of  ihe 
statutable  provifiion  in  questioui  and  little  hope  of  redress 
held  out  to  such  rate-payers  or  such  townshq^s  as  may  have 
reason  to  complain  that  ihdbr  more  weidihy  and  mote  power- 
ful neighbours  have  made  use  6f  iheir  powers  for  pmposeB 
of  injustice  or  oppressiiNi. 

We  pass  no  judgment  on  the  merits  or  doiteiital  of  die 
particular  application  which  elicited  the  judgttetit  we  now 
publish.  The  eourt,  unfortuudteLy,  doM  not  ftppealf  to 
have  power  to  deal  with  a  base  of  the  kind)  and  siinply 
informs  the  applicant  thai  his  statements  on  affidavit  are 
denied  by  affidavit,  and  it  (ihe  court)  cannot  interfere. 
The  court,  however,  goes  further.  It  says^  that  eten  if 
there  were  the  poWer  to  interfere,  ihat  power  could  not 
be  satisfactorily  exercised  by  a  tribunal  not  possessed  of 
local  knowledge,  such  as  the  inembers  of  county  councils 
are  supposed  to  possess. 

If  members  of  county  councils,  possessed  of  the  requisite 
local  knowledge,  were  to  act  in  all  cases  free  from  selfish- 
QQgs — ^if  tbey  were  in  all  oases  to  act  dispassionately  and 
disinterestedly — in  performing  the  important  duty  entrusted 
to  them  by  the  legislature,  there  would  be  no  cause  for  ^ 
higher  or  other  tribunal ;  but  we  know  that  some  men  are 
prone  to  save  themselves  and  ihdir  property  at  the  expense  of 
theb  neighbours,  and  that  county  oOuncils  are  not  free  from 
silch  men.  So  long  as  our  human  faatnre  remains  what  it 
is,  we  think  there  should  be  some  cheek  upon  the  proceed- 
ings of  oounty  councils,  in  the  matter  of  equalization  of 
assessment  roUs  of  looal  munioi|)alities. 
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Wo  admit  that  at  present  we  cannot  suggest  the  remedy; 
unless  it  be  that  mentioned  bj^he  court  in  the  case  to 
which  we  have  made  allusion,  viz.,  election  at  the  polls. 
So  far  as  the  enactments  under  which  the  case  was  decided 
are  unintelligible^  the  remedy  is  in  the  hands  of  the  legis- 
lature. 


DECISIONS  OF  COUNTY  COURT  JUDGES. 

It  is  a  fact  that  several  of  our  County  Court  Judges  do 
pot  write  their  opinions  on  legal  questions  raised  for  deci- 
sion in  their  courts,  and  do  little  more  than  say,  ''  Rule 
absolute,"  or  ^<  Rule  discharged." 

It  is  not  for  us  to  conjecture  why  the  opinions  are  not 
prepared  and  delivered  as  by  the  judges  of  the  superior 
courts.  In  some  instances  the  cause  may  be  want  of  time 
— in  others,  want  of  inclination — in  others,  want  of  proper 
books  to  consult — but  be  the  cause  what  it  may,  there  are 
judges  who  do  not  write  their  opinions. 

In  the  event  of  an  appeal,  the  want  of  a  written  judg- 
ment becomes  not  only  a  serious  want,  but  a  direct  vio- 
lation of  the  statute  in  that  behalf.  It  is  provided  by 
the  statute  (Consol.  Stat.  U.  C,  cap.  15,  sec.  68,  p.  92) 
that  the  judge,  after  certain  preliminary  requisites,  shall, 
at  the  request  of  the  party  appellant,  certify  under  his 
hand  to  either  of  the  superior  courts  of  common  law, 
named  by  such  appellant,  the  pleadings  in  the  cause,  and 
all  motions,  rules  or  orders  made,  granted  or  refused 

therein,  "  together  with  hts  awn  charge^  judgment  or  de- 
cinon  thereon/^  &c. 

We  should  be  sorry  to  say  that  our  remarks  have  a 
general  application.  Far  from  it.  There  are  many  honor- 
able  and  praiseworthy  exceptions,  and  among  these,  it  is 
not  necessary  for  us  to  mention,  that  his  Honor  Judge 
Mackenzie,  of  Frontenao,  Lennox  and  Addington,  is  one. 
We  take  great  pleasure,  and  receive  much  instruction  in 
the  perusal  of  the  judgments  of  that  learned  gentleman, 
and  are  sure  that  our  readers  are  as  pleased  as  ourselves  to 
be  put  in  possession  of  his  judgments. 

County  Court  clerks  would  discharge  a  duty  to  the  pro- 
fession by  the  publication  of  decisions  of  their  judges. 
The  publication  of  the  cases  will  cost  nothing,  for  our 
columns  are  at  all  times  open  to  such  contributions.  We 
continually  invite  them,  but  either  from  the  fact  that  many 
county  judges  do  not  deliver  their  judgments  in  writing, 
or  that  county  court  clerks  do  not  tdce  the  trouble  to  for- 
ward them,  we  do  not  receive  as  many  as  we  would  wish. 

In  this  number  we  have  the  pleasure  of  publishing  two 
judgments  recently  delivered  by  Judge  Mackenzie.  One 
is  now  under  review  in  the  Court  of  Queen's  Bench,  and 
will  be  in  all  probability  confirmed.  It  has  common  sense 
ft  its  base,  and  that  is  no  small  recommendation. 


THE  LAW  AND  PRACTICE  OF  THE  DIVISION  COURTS. 

We  have  at  last  succeeded  in  obtaining  a  promise  from 
a  gentleman  fully  competent  for  the  undertaking,  to  write 
for  the  Law  Journal  a  serial,  embracing  the  whole  or  some 
branches  of  the  law  and  practice  of  the  Local  Courts. 

The  want  of  such  a  work  has  been  long  felt,  and  after  a 
standing  offer  for  some  years  of  a  pecuniary  inducement  to 
produce  it  without  response,  at  least  none  from  capable 
persons,  we  are  now  indebted  to  the  disinterested  kindness 
of  a  friend  who,  no  doubt  like  ourselves,  desires  to  acquit 
himself  in  some  part  of  "  the  debt  which  every  man  owes 
to  his  own  profession.'' 

We  hope  with  the  new  year  to  commence  publishing  the 
work  in  question  in  our  columns,  and  within  reasonable 
limits,  will  continue  to  do  so  as  fast  as  it  may  be  frirnished 
to  us. 

In  the  meantime,  we  are  asked  to  request  any  County 
Judge  who  would  be  willing  to  give  the  benefit  of  his  ex- 
perience to  the  writer  upon  questions  where  there  is  de- 
versity  of  opinion,  to  signify  his  assent  to  us,  that  upon 
proofs  or  otherwise,  his  views  may  be  ascertained — (though 
not  published  unless  requested). 

This  request  we  sincerely  trust  will  meet  ready  response, 
seeing  that  the  object  in  producing  the  work  is  not  one 
of  gain,  and  the  end  aimed  at  being  such  as  every  County 
Judge  must  be  deeply  interested  in. 


CROWN  LAND!?  NOTICE. 

Attention  is  directed  to  an  important  advertisement  in 
other  columns,  directed  to  debtors  to  the  crown,  in  respect 
to  crown  lands,  and  to  squatters. 


"CURIOSITIES." 
(i^ofli  the  Legal  IntdUgeneer.) 

Samuel  C.  Perkins,  Esq.,  handed  us,  some  time  since,  the 
following  carious  and  explicable  Land  OontrcKty  which  he  tells 
us  that  he  actually  received  from  the  West.  It  certainly  de- 
serves "  a  comer  in  the  LegaV  Mr.  Perkins  observes  well, 
that  "  it  would  take  more  than  one  court  or  one  jury  to  con- 
strue it :" 
$180  "  Greenville,  Feby.  26,  1868. 

Written  agreement  made  between  Sarah  Roberts  and  Patrick 
Hart  in  conditions  to  pay  her  the  Balance  of  the  money  irhen  the 
other  par^  has  fixed  their  arrangements  that  is  MoNininy  who 
purchased  the  three  fourths  part  of  John  Roberts  formerly,  and 
according  to  this  statement  the  said  Patrick  Hart  is  to  pay  Sarah 
Roberts  the  Ballance  on  or  about  the  tenth  of  next  month. 


Present — Johk  Qubik. 

J.  Edwabd  Tatlok.*' 


his 
PATRICK  X  HART, 
mark 
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JUDGMENTS  OP  MICHAELMAS  TERM. 


The  following  are  the  days  appoiDted  for  the  delivery  of 
judgmeDts. 

QUEEN'S  BENCH. 

Saturday  15t1i  December^  10  o'clock. 

Saturday    22Dd        <^  2  o'clock. 

COMMON  PLEAS. 

Saturday  15th  December^    2  o'clock. 

Saturday 22nd        <<         10  o'clock. 

CHANCERY    EVIDENCE. 
(Firom  ike  LegtU  ItUdUgenGtr.) 


The  report  of  the  oommi98ioner8  who  were  appointed  to  in- 
quire into  the  mode  of  taking  evidence  in  the  English  Courts 
of  Equity,  which  has  heen  lately  puhUshed  in  England,  con- 
tains a  number  ofpraotical  suggestions  that  apply  to  our  own 
as  well  as  to  the  English  system  of  procedure  in  Chancery ; 
and  we  presume  that  a  brief  summary  of  the  results  of  their 
investigations,  and  of  the  conclusions  to  which  they  have  ar- 
rived, may  not  be  uninteresting  to  American  professional 
readers. 

This  Commission  was  composed  of  sixteen  members — all  of 
them  lawyers  and  judges  of  the  greatest  eminence.  The 
living  ex-Chancellors,  the  present  Lord  Chancellor,  the  Master 
of  the  Rolls,  one  of  the  Vice  ChanceUors,  the  Attorney  Gen- 
eral of  England,  and  the  Chief  Justices  of  the  Court  of  Qaeen's 
Bench  and  of  the  Common  Pleas,  have  concurred  in  the  report 
which  has  been  submitted  to  Parliament.  The  character  of 
this  Commission  entitles  their  determinations  to  the  respectful 
attention  of  all  who  are  interested  in  the  subject  liiat  they 
have  been  investigating. 

The  Question  that  they  were  required  to  solve  was  simply 
this ;  wtiich  is  the  better  system  of  taking  evidence  in  suits 
in  Equity, — ^the  oral  examination  of  witnesses  before  an 
examiner  appointed  for  the  purpose  of  taking  down  the 
testimony  and  reporting  it  to  the  court,  or  the  induction  of 
evidence  viva  voce,  at  the  hearing  before  the  court  ?  Their  re- 
port upon  this  question  is  quite  elaborate,  but  we  think  that 
we  shul  be  able  to  condense,  within  the  space  to  which  we 
are  limited,  the  pith  of  all  their  conclusions. 

The  praodoe  now  foUowed  in  England  is  very  similar  to 
our  own.  Every  party  in  an  equi^  cause  is  at  liberty  to 
verify  his  case,  wholly  or  partially  by  affidavits,  or  wholly  or 
partiaUy  by  the  oral  examination  of  witnesses  before  one  of 
the  official  examiners  of  the  court  in  which  the  suit  is  begun, 
or  before  an  examiner  specially  appointed  to  take  the  testi- 
mony. When  affidavits  are  filed,  the  opposite  party  has  the 
right  to  reouire  the  attendance  of  the  deponents  in  an  exami- 
ner's office  for  the  purpose  of  cross-examination.  The  usual 
practice  is  to  sustain  the  allegations  in  the  bill  and  answers, 
or  pleas,  by  oral  testimony  berore  the  examiner. 

In  considering  the  (question  whether  they  would  advise  the 
entire  abolition  of  this  practice,  and  the  substitution  of  the 
svstem  of  adducing  the  evidence  ore  ienus,  before  the  court, 
that  is  to  decide  the  facts  as  well  as  the  law  of  each  case, 
the  commission  found  it  necessary  to  examine  a  lu'ge  num- 
ber of  professional  witnesses,  with  a  view  to  know  what  their 
experience  had  been,  and  how  far  a  change  was  really  desired 
by  the  profession.  The  testimony  has  been  appended  to  the 
report,  and  is  very  voluminous.  The  profession  seem  to  be 
of  one  opinion,  that  the  sjrstem  of  taking  evidence  before  the 
examiners  should,  except  in  some  special  cases,  wholly  cease, 


and  that  all  evidence  should  be  adduced  either  on  affidavit 
or  viva  voce  at  the  hearing.  The  Commissioners  have  em- 
bodied the  result  of  their  deliberations  in  eighteen  resolutions, 
which  will  no  doubt  before  long  form  the  basis  of  an  Act  of 
Parliament.  They  recommend — and  we  present  the  most  im- 
portant of  these  resolutions — that  facilities  should  be  afforded 
for  the  trial  of  material  facts  contested  between  the  parties, 
upon  viva  voce  evidence,  to  be  given  before  the  judge  who 
is  to  decide  upon  them,  or  before  a  jury — that  when  a  party 
has  fQed  an  affidavit  in  support  of  his  case,  any  opposing  party 
may,  within  such  time  and  In  such  manned  as  by  general  order 
shsul  be  fixed,  ^ve  notice  that  he  requires  the  production  for 
crosft^xamination  at  the  hearing  of  the  deponent  who  has  made 
the  affidavit — ^that  at  the]hearing  of  the  cause  the  viva  voce  ex- 
amination and  the  cross-examination  of  witnesses  shall  be  had 
in  the  presence  of  the  judge,  as  to  the  matters  included  in  any 
such  notice  as  aforesaid,  and  affidavits  shall  only  be  received 
of  such  facts  and  documents  as  the  judge  shall  consider  not  to 
be  included  in  the  terms  of  the  notice — that  where  both  parties 
shall  agree  in  desiring  that  a  trial  should  be  had  before  the 
court,  and  the  assistance  of  a  jury,  as  before  a  judge  at  Nisi 
Prius,  and  shall  agree  on  the  issues  to  be  tried,  they  shall  be 
at  liberty  to  apply  to  the  court  to  order  the  trial  to  be  had. 

These  are,  we  believe,  the  most  important  of  the  resolutions 
that  the  Commission  have  submitted  for  the  approval  of  Par- 
liament, and  if  they  should  be  adopted,  as  our  readers  perceive, 
the  result  will  be,  the  abolition  of  the  present  plan  of  taking 
testimony  in  Chancery,  and  the  substitution  of  the  common 
law  system  of  oral  examination  of  witnesses  before  the  court. 
We  need  not  pause  to  show  that  all  the  objections  which  are 
found  to  apply  to  the  old  practice,  attach  to  it  in  this  country 
as  well  as  in  England.  American  lawyers,  while  they  usually 
work  with  less  caution  and  care  than  English  lawyers,  are, 
it  is  true,  more  expeditious  in  the  management  of  their  cases. 
But  we  are  much  mistaken  if  our  equity  law^rers  are  not  of 
opinion  that  the  delay  which  seems,  under  the  existing  system, 
to  be  necessarilv  an  incident  to  the  prosecution  of  a  compli- 
cated case  in  Chancery,  is  often  dangerous  and  disastrous  to 
those  who  are  intrusted  in  its  determination.  If  the  experi- 
ence of  clients  were  taken,  there  would  be  but  one  opinion 
upon  the  subject. 

The  writer  of  this  article  is  the  examiner  at  the  present 
time,  in  a  case  in  equity,  which  was  begun  in  1857.  The  ex- 
amination of  the  witnesses  will  probably  occupy  several 
months,  and  before  the  case  is  heard  upon  bill,  answer  and 
evidence,  another  year  will  doubtiessly  run  hj.  It  would  be 
neither  strange  nor  unnatural  if,  by  the  time  the  cause  is 
ready  for  argument,  the  parties  in  interest  had  lost  all  heart 
in  the  matter,  and  become  tired  and  disgusted  with  the  whole 
proceeding.  A  counsel,  not  unfrequent^  loses  his  interest  in 
an  equity  cause  long  before  it  is  settied.  Many  other  cases 
intervene— are  be^n  and  determined,  while  it  is  pending. 
That  intimate,  familiar  and  vivid  knowledge  of  the  case  in  idl 
its  bearings,  which  is  so  important  and  necessary  to  the  proper 
discharge  of  his  duties,  becomes  blunted  very  often  during 
its  pendency ;  and  when  he  comes  to  prepare  for  argument,  he 
approaches  the  cause  as  he  would  a  new  subject.  We  will 
not  dwell  upon  that  which  is,  after  all,  the  great  objection  to 
the  examination  of  witnesses  and  the  adduction  of  theproof  in 
a  case,  beyond  the  sight  and  hearing  of  the  court.  We  mean 
the  (appearance  and  deportment  of  the  witnesses, |  total  loss 
to  the  court  of  the  manner,  style,  while  they  are  subject  to  the 
examination  and  cross  examination  of  counsel.  If  correctness 
and  completeness  of  evidence  are  to  be  wished  for,  beyond  all 
things  else,  in  cases  at  law,  they  are  much  more  desirable  in 
cases  in  equity,  where  fraud,  in  one  or  other  of  its  myriad 
shapes,  is  the  element  upon  which  many  a  controversy  totally 
depends ;  and  if  there  is  one  thing  Upon  which  jurists  and 
le^  philosophers,  as  well  as  the  merest  practitioners  perfectiy 
agree,  it  is,  tnat  the  greatest  security  for  absolute  truthfulness 
in  the  giving  of  evidence,  as  well  as  for  perfect  trustworthiness 
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in  testimony,  is  the  examination  of  the  witnesses  &oe  to  face 
with  the  tnbunal  whioh  is  to  deoide  the  oaose.  We  need  not 
now  enlarge  upon  this  topic. 

The  suggestions  that  we  have  made,  though  they  have  not 
the  merit  of  noyelty,  deserve  consideration.  The  abolition  of 
the  existing  me^od  of  taking  testimony  in  Courts  of  Chancery, 
would  perhaps  involye  the  necessity  of  erecting  separate 
Chancery  tribanals,  and  severing  entirely  the  Courts  of  Law 
and  the  Courts  of  Equity.  But  thait  is  a  cnange  to  which 
many  of  the  nro&ssion  here,  as  we  happen  to  know,  are  d^ 
cideoly  firienaly,  and  which,  must  be  brought  about  bofbre  a 
very  long  tin^  W9  will,  r^v^rt  to  this  branch  of  th^,  subject 
i^i  a  future,  ar^e*     

Qt^AJfD   JUBIES. 
(IVoM  the  JumL) 

AfUQHQ  the  l^Hs  which  were  brou|^t  in.to  Parliament  during 
the  last  session^ut  fuled  in  passing  into  law,  ia  one  intro- 
dnoe4  into  the  Bpnse  of  Lords  by  Lord  Chelmafprd  to  cany 
oiat,  in  a  m^pdiiSed  form,  a  theory  wliich  has  prevailed  for  some 
^me  among  a  certain  souoprof  law  reforu^ers — that  grand  juries 
are  a  useless  and  inmrious  appendage  to  our  criminal  courts. 
In  furtherance  of  this  view,  two  buls  for  tl^eir  almost  totel 
abolition  within  the  metropolitan  districts  w^re  introduced  into 
the  House  of  Commons  by  that  learned  Lord  when  Sir  Pred- 
erick  Tlxesiger,  which,  however,  fuled  of  success ;  although  it 
is  not  improbable  that  the  disonssions  on  them  ^ave  rise,  in 
some  measure,  to  a  salutary  statute — the  Vexatioua  Indict- 
ments Act,  to  which  we  shall  advert  pre^ently^ 

The  principle  involved  in  these  bills  waa»  wnether  the  grand 
jury  ought  to  be  abolished  as  bad  in  principle  ;  or  whether, 
supposing  the  dejections  taken  to  it  to  be  not  alto^ther  groundr 
less,  they  are  such  as  could  be  removed  by  judicious  measurea 
of  reform ;  or,  even  if  this,  could  not  be  el^t^  whether  they 
are  not  overborne  by  the  ipheicent  advantage^  of  tiie  system. 

The  Institution  of  the  grand  jury  rests  on  tbree  pnnciple^ 
—first,  that  no  man  ougiit  to  be  subjected  to  the  inconvenience, 
danger,  and  odium  of  a  public  trial  for  any  serious  offence  by 
the  mere  action  of  the  omcers  of  the  Crown,  or  of  any  tribunaJi 
appointed  by  it — a  salutary  ffuard  to  the  liberty  of  the  sulyeot ; 
secoi^dJiy,  that  every  snU^t lias  a  right  to  brine  a  ctinunal  to 
justice,  whether  thjs  so  ooing  be  Sjgr^able  ox  otneni[iae,to  the 
±}:^^ujljiy<^;  thiirdly*  the  plaouoij;  in  the  bancl/?  of  a  nu^bpr  of 
peiTspUS^  taken  froin  the  uppei;  classes  apopng  the  people  a  right, 
by  presentmeht,  of  their  own  tiiowledge,  to  brmg  to  the  nor 
tioe  of  the  lUoputiv^  and  of  sp<uety  the  existence  of  any  evils 
or  abuses  within  tha  oiatrict  ^here  tn.QT  reside,  even  tkongl). 
neither  Ae  SU^cutiye  nor  a^.  individual  has  founded,  or  per- 
haps could  legally  found*,  proceedings  upon  them.  The  con- 
stitutipnal  fuAcdons  of  the  grand  Jury  are  well  described  by 
the  present  ComiuoiJi  Seijeant  (lUx.  Thomaa  Cbambers)  ia  a. 
papei^  r^ad  V  bim  before,  the  Juridipal  Society  in  IXecember. 
1858,  tb9  perusiil  of  tl?i6  wliole  of  which  ^e  strongly  recommiea 
to  our  readers. 

"When  a  conflict  is  going  on  between  prerogative  and 
liberty,  between  popular  ri^ts  and  the  power  of  tijie  Crown, 
or  when  some  obnoxious  law  is  sought  to  be  enacted  or  repealed, 
at  such  times  the  press  and  Uie  people  are  both  stimulated  to 
unwonted  activity  and  energy,  and  tne  liberty  of  speaking  and 

Srinting  is  taken  full  advantage  of.  The  ponular  passions 
nd  vent  and  voice  at  great  puflic  meetings,  wnere  vehement 
speeches  are  made,  strong  resolutions  pass^,  strong  memorials 
and  petitions  adopted.  All  this  is  done  roughly — sometimes 
even  fiercely ;  much  that  is  unwise,  much  that  is  unjust,  much 
that  is  untrue,  is  uttered  and  believed.  Authorify  becomes 
provoked,  and  attempts  measures  of  repression ;  and  it  com- 
monly beg^s  by  selecting  the  most  prominent  and  noisy  ex- 
ponents of  the  popular  'mil  as  the  subjects  of  indictment  for 
seditious  or  treasonable  libel ;  or  it  goes  lower,  and  appre- 
hends the  most  violent  members  of  a  mob»  and  charges,  them 


with  seditious  tumult  and  riot  Or  the  Government  may  re- 
sort to  more  extreme  measures — ^may  call  in  the  aid  of  the 
military,  and  the  blood  of  the  people  may  be  spilt  on  the  scene 
of  some  immense  gathering ;  and  then,  m  all  probability,  the 
criminal  law  will  be  invoked  cm  both  sides — ^tne  GK)vemment 
arming  itself  with  indictments  against  individuals  for  sedition 
or  treason ;  the  people  defending  themselves  with  indictments 
against  officers  and  soldiers  for  man-slaughter  or  murder.  In 
such  crises  as  these  the  ^nd  jury  has,  over  and  over  again, 
rendered  invaluable  service:  ue  subjeet  has  been  protected 
by  them  in  the  fullest  exercise  of  his  right  to  demand  (though 
clamorously)  the  redress  of  his  grievances ;  the  Crown  has 
been  vindi^ted  in  its  eonstitotionSl  efforts  to  repress  sedition 
and  insurrection.  The  force  of  the  shock  is  broken  when  order 
and  liberty  meet  in  these  their  rudest  conflicts.  The  bitter- 
ness of  the  strife  is  allayed,  when  the  rulers  and  the  populace 
are  in  anery  collision  with  each  other,  by  a  court  so  constitu- 
ted as  to  have  sympathies  ifilh  both  parties,  and  fitted,  there- 
fore to  act  as  mediator  between  them.  The  harshness  of  au- 
thority is  mitigated  by  its  acting  through  such  an  orean ;  the 
lawless  impulses  of  the  disaffioctedsubside  when  they  nave  the 
opportunity  of  appeal  to  a  prop^  tnbunsl.  The  scene  of  con- 
fli<^  is  thus  shifted  from  tavern  halls  and  open  commons  to  tbe 
Bi^nas  of  justic^r  Botb^  parties  change  the  weapons  of  thjsir 
warEafe— both  a^ppeal  to  the  law.  The  demagogue  stops  hm 
inflammatory  harangue  to  ^4vise  with  his  lawyer ;  the  Qov- 
emment  recalls  its  troops  and  instructs  the  Attorney-General. 
The  result  of  this  is,  that  the  greatest  political  questions  come 
on  for  discussion  in  our  criminal  courts,  and  come  on  under 
circumstances  very  favourable  for  their  correct  solution.  By 
Ignoring  a  biU,  the  grand  jui7»  in  i^ympathy  with  a  people  op- 
pressed, calmly  rebukes  the  Crown— by  finding  a  bill,  thej 
tranquilly  coerce  the  lawlessness  and  violence  of  the  mob ; 
th^y  stai;i4  midway  betv^een  tbie  opi^n^  parties,  and  avert  a 
direct  s1m)c^  ;  tbe^y  8^t<I  ^  a^tboritlesmm  a  more  mortify* 
ing  defoat  by  stopping  th^r  procejsdingji  U^  limine ;  they  save 
liberie  ficom  discredit  by  cbsfftising  its  excesses  by  the  law ; 
and  they  acoo^ipMsh.  all  tiiese  puvpos^  better  than  any  othe? 

tribunal  which  could  be  devispd  to  replace  them. 

«     '      ♦  ♦  ♦  ♦  «  * 

**  But  the  grand  jury  not  onJty  interposes  a  shield  between 
the  Crown  and  the  sul^ect  to  prpteot  the  latter  froni  the  op- 

Eression  of  power;  it  g^vef  to  him  also  a  weapon  wbeiewitb 
e  maj  asiiail  the  0Tfgj^%  aiad  ministers  of  prerogative,  for  he 
may  go  wiu>  hi^  bi,!!  of  indicttpj^nt  before  thst  court,  and  accuse 
of  maxversatipn,  or  undu^  rigpur,  or  diabonesty,  or  iojnstice  ia 
the  executiou  cf  bif  functions,  any  officer  of  the  Government ; 
and  qii^y  anc^eed  in  putting  the  accused  on  his  public  trial  at 
a  time  when  it  xnij^  bediipculii  to  find  a  Crown-appointed 
magiaibiM^  sUtiiPg  ii^  Q9^^  op^rt,  willing  to  place  huneelf  in 
an  attitude  of  bpatility  to  tbie  a^i^oritiea,  by  holding  the  ao- 
cuaed  person  to  bs^«  Were  this  right  witik<irewn  the  sul^ect 
might  become  im^atieot  and  irntated  beyond  endurance  by 
pe^ty  aets  of  extortion  or  her^hness,  for  which  tjbe  law  offiurod 
nim  no  adequate  redress.:  yeire  thie  liability  rempved^  those 
in  places  or  authoriW  inig^t  be  encouraged  to  miedeqieaii 
themselves  in  their  office.'^ 

Let  us  now  see  what  ate  the  argumenta:  ueed  agaiust  grand 
juries  by  tiie  school  of  law  reformer^  to  which  we  have  allu- 
ded. First*  they  argue  against  the  syatei^  generally,  that  thia 
institution  waSy  or  at  least  with  the  progress  of  time  has  be- 
come, valueless,  and  if  so,  an  hindrance  to  the  administration 
of  justice ;  that  the  secrecy  of  the  tribunal  renders  iturr^spon- 
sible ;  that  it  furnbhes  facilities  for  fraud  and  oppression,  by 
giving  an  opportunity  to  a  wicked  persop  to  go  before  a  secret 
tribuniid,  ana,  without  notice  to  the  party  aopused,  to  get  a 
biU  of  indictment  found  agunst  hiip,  which,  whether  t^ue  or 
false,  may  be  used  as.  an  engine  of  extortion — ^further  proceed- 
ings being  abandoned  if  the  prosecutpr  can  be  bribed — so  thai 
justice  is  defeated  if  the  defendapt  be  guilty»  or  an  infomous 
wrong  is  inflicted  upon  him  if  he  be  innocent    In  support  of 
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this,  Sir  F.  TbMiger  assured  the  House  of  Commons,  wbea  in* 
troduoing  one  of  his  bills,  Ibat  some  old  women  were  aimosi 
frightened  oot  of  their  senses  at  the  apprehension  of  biib  of  in* 
dictment  being  preferred  against  theos.  And,  vith  respect  to 
metropolitan  grand  juries  in  parlioiilar,  it  is  further  ureed, 
that  ait  eases  of  allied  crime  are  so  well  sifted  b j  the  polioe 
magistrates  ae  to  render  fJl  further  preliminary  inveeiigatioB 
whollj  needless. 

In  answer  to  the  last  of  these  areoments,  it  is  to  be  obsert^, 
that»  so  far  as  the  constitutional  mnotions  of  the  grand  jury 
are  concerned,  it  is  impossible  to  take  a  distinction  between 
metropolitan  and  provincial  districts.  HowcTer  excellent  the 
metropolitan  police  magistrates  may  be,  still  they  are  the  ser- 
Tants  of  the  Grown,  and  as  such  not  the  proper  persons  to  de- 
cide a  question  which  the  constitution  has  wisely  entrusted  to 
the  people.  Nay»  more,  the  entrusting  such  a  power  to  them 
wonld  be  snre  in  time  to  work  their  deterioradon,  by  holding 
out  a  temptation  to  the  Executive  to  appoint  to  those  offices 
persons  in  whom  the  sense,  of  iustioe  ana  oonstitutional  free- 
dom were  not  strong.  As  to  toe  seoresy  of  the  tribunal,  it  is 
one  of  its  advantagesy  in  many  oasea  at  least ;  and  the  pro- 
posal to  abolish  it  on  this  aooount  amounts  to  saj^ng,  that  in  no 
case  ought  proceedings  to  be  taken  to  brinj;  a  eriminal  to  jus- 
dee  wilhout  first  giving  him.  notice  of  the  mto^ion,  and  con- 
sequently an  opportunity  to  escape  condemnation  b^  flight. 
And  althou^  tae  first  of  the  above  arguments  has  connderable 
foundation  in  fact,  the  remedy  for  the  evil  consists,  not  in 
abolishing  the  grand  jury,  bat  in  taking  security  from  persons 
preferring  bills  before  Uiem  to  go  on  with  the  proseoation  if 
the  biUs  are  found,  and  perhaps  also  by  strengthening  the  law 
against  groundless  prosecntioas^  There  is  a  j^ood  precedent 
for  the  fi)nner  of  these,  which  existed  at  the  tune  Sir  F.  iW 
siger  first  attempted  to  abolish  the  grand  |nry.  Fonnevly  anr 
person  might  file  a  criminal  information  in  the  Queen's  tfeneh 
for  a  mis&meanor  against  any  other,  and  snoh  informations 
were  frequently  resorted  to  as  a  means  of  extorting  money ; 


(see  Arch.  Grown  Office  Prao.  17) ;  but  the  abuse  was  eflRsetOr 
ht  put  a  stotp  to  by  the  4  &  5  WiU.  4  M.  e»  18,  which  enacts. 
The  Glerk  of  the  Grown  in  the  King's  Beneh  shall  net,  with- 


out-express  orders  ^ven  by  the  Genrt^  in  open  Court;  reeeive 
or  file  any  information  for  a  miademeanor,  before  he  shall  hsive 
taken  or  shall  haVe  delivered  to  him  a  reoegaiianee  from  the 
person  procuring  such  information  to  be  exhibited,  in  the 
penalty  of  202.,  conditioned  to  proseeuto  such  information  with 
eifect.''  And  the  Legislature  last  vear  aetod  on  this  prinoi|^e 
in  the  Texatious  Indictment  Act^  122  &  23  Yiot.  o.  if,  which 
contains  the  following  imipovtant  provisions  :— 

By  seel.  1  no  biU  of  indiotmeni  for  oertain  offenoes  shall  be 
presented  to  or  fonni  by  any  grand  jivy,  unlees  the  proeeou- 
tor  or  other  peraon  pcesentiBg  such  indictment  has  been  bound 
by  vBoognixanea  to  pioseonto  ot  give  evidence  against  the  per* 
son  aocnsed  of  suoh  offence,  or  udees  tiM  person  aeeused  nas 
been  oomnuttBd  to  or  detstmed  in  custody,  or  hae  been  bonnd 
by  reoogniaanoe-  to  appear  to  answer  to  an  indictment  to  be 
prefened  against  him  for  snoh  oAmoe,  or  unless  soeh  indiot- 
meni fov  soeh  ofenoe  be  preferred  by  tedireotion  or vritb  the 
consent  in  wTitinyi;  of  a  jndRe  of  one  of  the  superior  ooofti  of 
Isnr  at  Westasinster,  oro€  her  Mmes^s  Attoney^General  or 
Solicttor-Genenl^  or  (in  tike  ease,  of  an  indietment  for  pcajnry) 
by  the  direction  of  any  oonrt,  judge,  or  puMio  functionary 
audiorised  by  the  14  h  15  ¥iet«  e*  100,  to  direet  a  pvosecution 
for  ^ijory. 

By  sed  2,  if  a  charge  or  complaint  is*  made  of  any  of  those 
ofibnoes,  and  a  iustioe  of  tiie  peace  refuses  to  commit  or  hold 
the  party  to  ban,  if  the  prosecutor  desires  to  prefer  an  indict- 
ment the  justice  may  take  his  recognisance. 

This  statute  extends  to  the  following  offences,  and  it  may 
well  be  a  question  whether  it  might  not  be  beneflbially  exten- 
ded to  many  others,  and  perhaps  even  to  aH  biUs  of  inmctment 
not  really  prosecuted  by  tne  Executive : — ^Perjury,  subornation 


of  perjury,  conspiraey,  obtaining;  money  or  other  property  by 
false  pretences,  keeping  a  gambling-house,  keeping  a  disorder- 
ly house,  and  an  indecent  assault. 

But,  nothwithstendine  the  precedent  supplied  by  the  4  &  5 
Will.  &  M.  c.  18,  the  faUure  of  his  two  former  bills,  and  the 
passing  of  the  Vexations  Indictment  Act,  Lord  Ghelmsford,  in 
the  House  of  Lords,  did  not  loose  sight  of  the  idea  cherished 
by  him  as  Sir  F.  Thesiger,  in  the  House  of  Oommons.  StiH 
impressed  vrith  the  notion  of  tiie  inntiHtj  of  the  meteopolitan 
grand  juries,  he  brought  in  a  bill,  ''to  make  better  provision 
concerning  the  procedure  against  persons  charffed  vrith  indie- 
teble  offences  vnthin  the  metropolitan  ^strict/'  under  which 
modest  and  nnpretendinr  titieis  concealed,  though  in  a  dilated 
form,  the  vicious  principle  we  have  been  discnswig.  The  bill 
passed  the  House  of  Lords,  but  not  the  House  of  Gommons. 
It  provided,  that  after  a  person  had  been  committed  to  take 
his  trial  by  a  metropolitan  police  magistrate,  an  information, 
to  have  the  effect  of  the  finding  of  a  grand  jury,  should  be  filed 
in  lieu  of  an  indictment.  But,  evidently  pretsed  by  the  weight 
of  the  arguments  used  against  his  former  attempts  at  legislation 
upon  this  object,  there  was  a  ^clause  empowering  the  prosecu- 
tor to  prefer  an  indictment  in  the  event  of  the  magistrate  dis- 
missing the  oharfe ;  thus  placing  the  prosecutor  in  theodioin 
and  dimcult  position  of  pressing  $k  charge  that  had  been  n^99* 
ted  by  a  magistrate--a  topic  snre  to  be  ureed  to  a  tribunal 
with  the  most  mischievous  effect  by  the  aocueed  and  his  oounseL 
Pressed  also  by  the  constitutional  objection,  there  was  like- 
wise a  proviso  that  nothing  therein  contained  should  ntppiy  to 
'*  any  cnar^e  of  treason  or  misprison  of  treason,  or  of  any  other 
offbnce  agamst  her  Miyes^,  the  State,  or  the  Government ;  no^ 
to  any  charge  of  any  nuisance  to  any  highway,  bridge,  or 
river,  or  of  any  nuisance  affecting  Uie  safety  or  health  of  any 
of  her  Majesty's  subjects.'^  The  first  clause  of  this  sentenoa 
18  evidentiy  framed  on  the  assumption,  that  if  an  offence  is 
against  the  State  or  Government*  that  fact  must  appear  on 
the  fisce  of  the  proceedings  in  the  first  instimce,  and  can 
neither  lurk  under  a  charge  of  an  offence  sipparently  oi  a  ^* 
forent  character,  or  be^devetoped  In  the  ooorse  of  tiie  proceed^ 
ings.    As  already  stated,  this  bill  did  not  pass  into  law. 

The  attack  on  tkeipand  jury  qfsteoi  in  our  dtty,  as  observed 
bj  the  Gommon  Serjeant  in  the  paper  alread|y  cmoted>  ien 
sigpal  esBample  of  a  tendenev  whien  some  tiara  baas  was  more 
active  than  at  present.  "  ISae  distinguisking  feature,"  he  re* 
nutfke,  "  of  our  iSuj^h  administrative  srotem,  both  eitii  and 
criminal^  is  its  popular  element  The  doetingnishing  foatnre 
of  all  our  modern  changes  of  it  is  the  introduction  of  a  profta> 

clonal  and  official  desMat. The  eiiMt  of  oar  modem 

reforms  has  been  to  vrithdraw  ike  peopU  from  the  trdninaia, 
and  replace  them  by  oficiaU'  'to  have  moore  judges  and  fower 
jmes. 

"  Narrow^  reasons,  plausiUe  enoughs-special  obiections,  not 
without  weight— mav  be  assigned  as  the  grouna  of  chaoges 
which  may  nave  wider  consequences  than  the  reformer  con- 
templates. Gheapness  and  speed  may  be  attained  at  a  cost 
incalculable.  My  own  opinion  certainly  is,  that  the  stream 
of  justice  is  not  only  more  picturesque,  out  more  useful,  and 
more  fresh  and  wholesome,  when  it  winds,  perhaps  slowly, 
between  devious  but  natural  banks,  than  when  it  rushes 
through  pvofeesiondl  and  official  ooodoits,  where  it  not  only 
Ibsee  a  grace,  bat  may  oontract  a  hardness.^' 

We  trust  that»  witii  the  failure  of  Lord  Oh'elmsford*s  bill  of 
1880,  we  have  witnessed  the  last  attempt  to  overturn  one  of 
the  most  ancient  and  valuable  institutions  of  tiie  country :  and 
that  such  attempts  will'  be  replaced  by  sound  and  well^n- 
ridered  measures  to  increase  the  efficiency  of  the  grand  jury, 
by  the  removal  of  whatever  either  was  objectionable  in  its 
original  constituton,  or,  through  lapse  of  time  or  altered  cit^ 
f  cumstances,  has  become  injurious  at  the  present  day. 
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WHAT  MAY  WE  DO  WITH  OUR  OWN? 
(iVom  the  SoUcUort^  Jcumal.) 


We  anderatand  that,  at  a  recent  convivial  meeting,  but 
which  has  hitherto  attracted  little  or  no  attention,  was  started 
by  a  learned  conveyancer,  and  that  the  debate  thereon,  as 
condaoted  by  A.,  B.,  and  0.,  was  to  the  following  effect : — 

A. — ^I  have  had  a  donbt  as  to  the  soundness  of  the  practice 
of  conveyancers,  iinth  respect  tosei)arate  provisions  for  married 
women,  in  not  making  any  distinction  between  adults  and 
in&nts.    Is  it  clearly  correct? 

B. — Settlement  of  money — ^Trust  for  a  married  female  in- 
fant for  her  life  for  her  separate  use— Peclaration  by  the  set- 
tlor that  the  trustees  shall  be  accountable  for  the  income, 
during  her  in&ncy,  onlv  to  him,  and  that,  as  between  settlor, 
his  executors,  &c.,  and  the  trustees,  her  receipts,  notwith- 
standing her  infancy,  shall  be  good  discharges.  Would  not 
that  be  good  T    Put  these  cases — 

1.  You  give  me  sixnenoe  to  give  to  a  boy  who  sweeps  a 
crossing.    I  give  it.    Am  I  discharged  of  the  sixpence? 

2.  Legacy  to  be  given  by  executors  to  deserving  poor.  They 
give  i&5  to  a  distressed  needlewoman,  aged  20.  Are  they  not 
discharged? 

3.  I  buy  a  pair  of  eloves  in  a  shop  of  a  boy  aged  15,  and 
pay  him  Ss.  6d.    Am  I  discharged? 

4.  Must  you  inquire  of  a  lad,  who  serves  out  ^ulwajr  tickets, 
whether  he  is  of  age,  i;i  order  to  be  safe  in  paying  him  for 
them? 

A.— When  you  (B.)  advance  unsound  propositions,  and  essay 
to  defend  them,  you  may  exclaim,  with  just  exultation,  "  & 
Fargama  dexbra  arfendi  ponetU  etiam  hoc  itfenaafcMsmtJ' 

1.  Ypur  first  instance  is  that  of  income  devoted  to  the  sepa- 
rate use  of  a  female  in&nt  oovert  If  payment  to  her  would 
be  good  at  aU,  I  submit  that  it  would  be  warranted  only  as 
she  may  be  deemed,  either  the  agent  of  her  husband  (which, 
in  point  of  law,  she  may  be),  or  the  recipient  of  his  bounty 

! which  her  infancy  would  not  prevent  her  from  accepting) ; 
6r  I  conceive  that  she  cannot  have  the  income  directly  to  her 
9epaaraU  use  in  the  ordinary  legal,  or  rather  equitable,  accepta- 
tion of  that  term,  because  she  cannot  exercise  any  substantive, 
independent,  discretion.  It  is  fiuniliar  that  an  infant  can- 
not execute  a  power^  and  what  is  mone^  but  |>ower  ?  Unless 
it  proceed  from  the  husband,  I  know  of  no  legitimate  channel 
through  which  it  can  reach  her  so  as  to  be  at  her  sole  disposal. 
It  oannot  be  considered  as  a  ''  bread-and-butter>girlV  pocket 
money,  because  married  ladies,  youne  or  old  ^as  we  know},  do 
not  wear  pockets,  but  dip  their  hands  periodically  into  tnose 
of  their  husbands.  Could  she  make  a  testamentary  disposition 
of  the  savings  of  such  income?  Suppose  I  bequeath  £1,000 
to  an  iniknt  spinster  for  her  separate  use,  is  it  not  clear  that 
my  executors  could  not  safely  pay  it  to  her  ?  Would  oovertbre, 
supervening  upon  infiftncy,  give  ner  capacity  to  receive  it? 

2.  Then  as  to  your  second  instance,  of  my  giving  yon  six- 
pence (more  probably  a  copper),  to  give  to  one  of  &td  Shaf- 
tesbury's boys,  I  sulnnit  that  it  proves  nothing  because  I  am 
a  free  ajzent,  and  may,  at  my  pleasure  or  caprice,  scatter  my 
ffuinea-iees  on  the  pavement  or  Fleet-street  (not,  perhaps,  jus- 
tifiably, even  in  a  legal  point  of  view),  or  authorise  another  so 
to  dispose  of  them.  I  may  fling  my  purse  down  Oarisbrook 
Well,  ^not,  however,  without  committing  a  trespass),  but  mv 
discretion  (or  rather  my  power  of  so  abusing  it)  ends  with 
mtf  for  if  I  direct  my  executors  to  dispose  of  it  after  a  similar 


fashion,  they,  I  apprehend  (with  great  deference  to  certain 
opposite  dicta  advanced  in  the  course  of  this  discussion),  would 
be  accountable  to  my  residuary  legatee  or  next  of  kin — unless 
indeed,  in  a  suit,  to  be  instituted  by  or  on  behalf  of  the  bottom 
of  the  well  (apparently  the  party  most  deeply  interested),  the 
court  would  aecree  a  specific  pMBrformance  of  the  direction. 
In  the  absence  of  a  valid  disposition,  the  law  ordains  a  suc- 
cessor, and  a  valid  disposition  supposes  a  capable  oljeot  or 
reasonable  purpose. 

3.  Your  next  instance  is  that  of  a  leeacy  to  be  given  by  ex- 
ecutors to  deserving  poor,  and  of  which  they  give  five  pounds 
to  a  distressed  needle-woman  just  out  of  her  teens.  This  yon 
see  is  chariiVt  and  in  no  respect  distinguishable  on  principle 
from  the  ordinary  action  of  an  hospital  or  dispensary. 

4.  If  your  next  problem — that  of  your  buying  a  pair  of 
gloves  in  a  shop  of  a  boy  aged  fifteen  and  paying  him  3s.  6d. 
(a  monstrous  price  for  a  conveyancer] — is  not  to  be  solved  by 
the  lex  'meraUofiOt  it  has  an  answer  m  the  presumption  that 

Jouns  doeskin  is  the  authorised  a^ntof  some  competent  ven- 
or ;  but  as  aU  presumptions  are  liable  to  be  rebutted,  it  may 
happen  that,  uxuess  you  proceed  with  reasonable  circumspec- 
tion, you  may  find  yourself,  not  only  not  "  discharged''  from 
the  3b.  Od.,  but^nerated  with  a  heavier  weight  of  metal.  To 
the  remdning  querjr  (as  to  the  underdone  lad  who  serves  out 
railway  tickets),  a  similar  answer  may,  I  think,  be  given. 

0. — A  man,  a  living  man,  may  do  what  he  pleases  with  his 
money,  or  other  personal  chattels,  so  only  tnat  he  does  not 
iijjure  or  annoy  his  neighbour.  A  fiither  may  give  £20,000  to 
his  infiuit  daughter,  whether  married  or  unmarried,  but  I 
think  he  cannot  make  a  settlement  and  direct  that  tibe  income 
of  the  settled  property  shall  be  paid  to  an  if^ani  daughter, 
whether  he  (the  settlor)  shall  be  living  or  dead.  A  settlor 
cannot  contravene  the  policy  of  the  law.  A  man,  during  his 
life,  may  do  anything  he  pleases  with  his  money,  however 
absurd,  but  this  power  ceases  on  his  death.  Every  testamen- 
tarr  disposition  is  subject  to  the  rules  of  law,  and  if  I  recollect 
rient.  Sir  John  Nicholset  aside  a  will  because  it  "  sounded  to 
follv."  A  bequest  of  money  to  be  thrown  down  a  well  would  be 
void,  not  merely  on  the  prannd  of  absarditj,  but  also,  aooord- 
ing  to  certain  recent  decuions  (sound  or  unsound),  because  it 
inmnged  the  rule  against  perpetuities  I  The  right  of  a  residn- 
arr  legatee,  or  of  the  next  of  kin,  is  only  to  be  defeated  by  a 
valid  bequest,  and  if  money  be  bequeathed  to  an  infant,  he  or 
she  cannot  ^ve  a  good  discharge  for  the  same.  An  infant 
may  sell  his  time  and  labour  and  he  is  competent  to  re- 
ceive the  price.  If  an  infant  were  to  invent  a  useful  machine, 
I  think  he  might  seU  it,  and  a  purchaser  would  be  safe  in 
paying  the  purchase  money.  To  this  extent  an  infant  may 
contract,  and  mav  be  considered  to  have  the  power  of  a  person 
stUjuria.  A  shopkeeper  fills  his  shop  with  goods  to  be  exchang- 
ed for  money,  and  he  may  direct  how  the  exchange  is  to  be  car- 
ried ont»  whether  by  a  living;  hand  or  otherwise— it  might  be  ef- 
fi»ited  by  machinery  the  price  of  the  goods  being  marked  there- 
on. In  such  a  case  an  infiint  mar  clearly  be  the  agent  for  car- 
rying out  the  exchange  on  behalf  of  Uie  shopkeeper.  His  com- 
Setency  is  not  involved ;  the  law  assumes  that  he  only  says  and 
oes  what  his  master  directs.  lUilway  tickets  may  be  de- 
livered by  machinery,  and  the  money  paid  into  a  wooden 
hand.  If  executors  have  money  to  give  m  charity  they  may 
{^ve  to  an  infant,  for  it  is  to  reheve  his  bodily  wants, — assum- 
ing that  the  infiuit  is  of  sufficient  age  to  bevable  to  expend  the 
money  for  such  a  purpose.  Executors,  in  such  a  case,  would 
not  be  justified  in  giving  £5  to  a  child  of  four  or  five  years 
old. 

[As  we  do  not  profess  tanicu  ecmponere  Hies,  we  leave  this, 
not  unimportant,  problem  to  be  solved  on  the  reassembling, 
with  renovated  powers,  of  the  grave  body  to  whose  love  of 
curious  inquiry  it  is  attributed.] 
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DIVISION    COU  RTS. 


TO  OORftKBPONDENTS. 

AU  oommunieaiiont  on  tht  nil(ject  of  Divuion  CburiSf  or  having  any  rdaUon  to 
DititUm  Courts,  artin/tUure  to  be  addreMtd  to  **  The  Eiiiort  qf  thi  Law  Jowmal, 
Barrie  P.  O.** 

AU  other  oonummioaHoni  are  <u  hitherto  tobe  **  TJte  Biilort  qfthe  Law  Jawmal, 
Toronto." 


C0RBB8P0MDBN0S. 


To  the  Editors  of  the  Law  JoumdL 

Nov.  7th,  1860. 
Gentlemen, — I  would  feel  obliged  if  you  would  eive  your 
opinion  through  the  Law  Journal  upon  a  decision  wnich  was 
given  in  a  Division  Court  upon  the  following  facts : 

A.  recovered  judgment  against  B.  in  the  &d  Division  Court. 
The  defendant  B.  recovered  judgment  against  C.  in  the  3rd 

Division  Court,  and  gave  to  one  D.  an  order  upon  the  clerk  for 
the  amount  of  his  judgment  against  C. 

After  this  order  was  given  the  bailiff  of  the  2nd  Division 
Court  seized  upon  the  judgment  obtained  by  B.  against  C. 
under  execution  in  the  suit  of  A.  against  B.  The  clerk  paid 
no  attention  to  this  seizure,  but  paid  the  amount  realized  upon 
the  judgment  against  C.  over  to  D.  who  held  the  order. 

It  was  held  upon  these  facts  that  the  clerk  took  the  proper 
course :  and  that  the  seizure  and  notice,  would  wd  hold  against 
the  order. 

B.  was  insolvent  at  the  time  he  gave  the  order.  j, 

rWe  think  the  decision  is  correct.  Presuming  ;that  the 
oraer  ^ven  by  B.  to  C.  was  designed  to  transfer  the  benefit 
of  the  judgment  to  the  latter,  that  it  was  at  all  events  in  the 
intention  of  the  parties  an  assignment  of  the  judgment  in  B's 
favor  without  fraud  and  for  a  valuable  consideration,  we 
think  as  against  D.  the  property  was  changed.  Under  the  law 
of  garnishment  the  equitable  transfer  of  a  debt  is  recognized, 
and  why  not  in  the  present  case.  But  a  most  important 
question  arising  in  the  case  our  correspondent  does  not  notice. 
Could  the  judgment  be  seized  at  all  under  an  execution? 
Some  years  a^  our  o])inion,  expressed  in  this  Joumid,  rather 
leant  to  the  view  that  it  could,  and  now  we  are  by  no  means 
convinced  that  it  could  not.  Tet  this  opinion  is  very  much 
shaken  by  the  case  of  CalverUy  v.  SmiOi,  reported  in  vol.  3,  p.  67 
of  this  Journal.  The  principle  there  laid  down,  though  not  ex- 
actly analogous,  bears  very  strongly  on  thequestion.— £i)s.L  J.] 


vided  in  sec.  4.    Section  3  does  the  same  thing  for  the  Superior 
Courts. 

Of  course  the  old  form  of  writ  is  wrong  and  should  be  al- 
tered to  square  with  the  new  law.  If  D.  will  look  over  recent 
numbers  of  the  Law  Journal  he  will  see  that  a  caution  has 
already  been  given  on  this  head  and  a  suggested  form  given 
for  altering  the  writ. 

The  fdteration  we  gave  was  from  an  execution  which  had  been 
submitted  to  Judge  Gowan,  and  approved  by  him.  For 
further  information  on  this  subject  we  refer  our  correspondent 
to  the  last  August  number  of  this  Journal. — ^Eds.  L.  J.] 

U.    C.    REPORTS. 

QUEEN'S    BENCH. 

TRINITT  TERM,  1860. 
Repeiriid  h^f  Bobibv  A.  Eabruov,  Xiq^  Bamidar-oA-Lano, 

In  RE.  Gibson  and  The  United  Couhties  or  Huboe  ahd  Bbuoe. 

JjueumtM  Jet,  tee.  Ky—EqudUtaUon  hy  Cbuntjf  Qnmea--Aulhoritjf  of  Courts  to 

iiUerfire-^SeUinff  iuide  Bif4aw». 

It  to  proTlded  bj  the  Aneannent  Aot,  t.  70,  that  the  Oouncil  of  errerr  Ooanty  8h«ll 
yearly,  before  Impoeiiig  any  Coanty  rate,  and  not  later  than  the  lint  day  of 
Jnly,  examine  the  aawewmont  roUa  of  the  different  towndiipe,  towns  and  tU- 
lagea  in  the  Ooonty  for  the  preceding  flnandal  year,  for  the  purpose  of  aaoer* 
tuning  whetbar  the  yalnation  made  by  the  aaafiwora  In  eaeh  townahlp,  town  or 
Tillage  for  the  eorrent  year  bean  a  Jnst  relation  to  the  Talnation  io  made  In  all 
Boch  townahipa,  towns  and  Tlllagea;  and  may,  for  the  porpoee  of  County  ratei^ 
increaae  or  decnaae  the  aggregate  Taloatlon  of  teal  property  in  any  township^ 
town  or  Tillage ;  adding  or  dedneting  so  mueh  peroent.  aa  may,  In  their  opinion, 
be  neeeiaary  to  prodnoe  a  joat  relation  between  all  the  Talnationa  of  real  eatate  in 
the  County;  but  that  they  shall  not  reduee  the  aggregate  Talnation  for  the 
whole  Ooonty,  aa  made  by  the  aaaeewora. 

Held,  upon  a  complaint  against  a  Ooun^  Ooonoll  of  unftir  equalisation,  that  the 
court  haa  no  authority  to  place  itaelx  in  ttie  situation  of  the  OonncU,  and  to 
judge  for  them;  still  leaa  to  place  Itaelf  abore  them,  and  OTcrrule  their  Talua* 
tiona,  upon  whateTer  Ideaa  the  court  may  entertain  aa  to  what  would  be  m<a« 
Just  or  mora  reasonable  in  regard  to  amount;  and  that  It  is  not  the  proTlnce  of 
the  court  to  Judge  of  the  raasonableneas  of  the  Talnaiions  by  comparing  the 
▼alue  set  upon  land  in  (me  municipality,  with  the  Talua  set  upon  land  in 
another. 

Semble:  If  It  were  then  are  Tartona  drcuTnaUnrea  to  be  taken  into  eonslderation, 
aa  bearing  upon  the  qaeation  of  computation  and  Talne,  of  which  the  court  has 
not  the  maana  of  Judging,  for  want  ot  that  local  knowledge  which  the  members 
of  tlie  Ooonty  Ooundl,  oboasn  by  the  people  themaelTea,  must  be  supposed  to 


7b  the  Editors  of  the  Law  Journal. 

Brockyille,  9th  Nov.  1860. 
GBirTLBMEN, — Doos  the  act  28  Yic.  cap,  25,  apply  to  the 
Dirision  Courts  ?  The  3rd  section  of  that  act  fumisnes  a  sub- 
stitute for  section  254  of  chap.  22  of  the  Consolidated  Statutes 
of  Upper  Canada,  which  clearly  applies  only  to  the  Superior 
Courts  and  the  County  Courts,  but  the  4th  section  oy  its 
wording  would  seem  clearly  enough  to  apply  to  eyery  court 
in  Upper  Canada  from  which  a  writ  of  execution  may  issue. 
If  this  act  should  be  held  to  apply  to  the  BiyiBion  Court  exe- 
cution it  is  manifest  that  the  rorm  of  the  writ  of  execution 
prescribed  for  and  now  issued  from  the  Division  Court  is 
opposed  to  the  law  (that  is  so  far  as  the  exception  to  certain 
goods  is  concerned)  and  commands  the  bailiff  to  do  what  the 
statute  declares  shall  not  be  done  under  any  writ.  As  Uiis 
question  is  of  some  importance  to  many  of  yoor  readers,  and 
as  your  views,  expressed  in  print,  are  sJways  considered  with 
respect,  because  eiven  cautiously,  and  notvnthont  deliberation, 
an  answer  wonldoblige,  Tours  truly,  p 

[The  act  dearly  applies  to  Division  Courts.    Section  2  fits 
the  existing  Division  Court  Law  to  altered  exemptions  pro- 


Qiare:  As  to  the  proper  method  of  carrring  the  act  into  efbct  Per  Robinson, 
0.  J. :  *'  I  oonftaa  I  think  that  although  the  person  who  framed  the  70th  and 
71at  olauBoa  of  ehapter  U,  may  haTO  understood  Twy  dearly  himaelf  what  he 
Intended,  he  haa  not  aoooeeded  in  making  the  meaning  quite  intelligible  to 
othera." 

Bdd  alio:  Although  the  atatutes  do  require  that  by-laws  to  bo  paased  for  certain 

Enzpoaea  ahall  eontain  particular  radtals  and  prorlaionB,  yet  the  ooort  la  not  at 
berty  to  Infer  anything  against  the  Talldi^  of  the  by4aw,  unleaa  it  can  aee 
clearly  on  the  fooe  of  the  bT-law,  or  haTO  otherwiae  ahown  to  It,  that  the  by*law 
waa  passed  ihr  a  purpoee  which  required  them  to  be  Inserted. 

Mr.  Harrison,  in  this  term,  obtained  a  rule  on  the  Corporation  of 
the  United  Counties  of  Huron  and  Bruce,  to  show  cause  why  their 
by-law  No.  8,  intltled  <*A  By-law  to  raise  within  the  United 
Counties  of  Huron  and  Bruce  the  sum  of  fifty-one  thousand  dollars 
for  general  local  purposes  for  the  year  1860,"  or  so  much  of  it  as 
relates  to  the  townships  of  Morris,  Grey,  Howiok  and  Tumberry, 
in  the  county  of  Huron,  or  some  one  of  those  townships  should 
not  be  set  aside  with  costs. 

1st  Because  the  Council  of  the  United  Counties  did  not,  in  June 
last,  1860,  when  equalising  the  valuation  iu  the  different  munioi- 
palities  of  the  said  United  Counties,  examine  the  assessment  rolls 
of  the  cUfferent  townships,  towns  and  villages,  for  the  preceding 
financiiU  year,  in  order  to  ascertain  whether  the  valuations  made 
by  the  assessors  in  each  case  for  the  current  year  bore  a  just  rela- 
tion to  the  valuation,  &c«,  made  in  all  such  townships,  towns  and 
villages  in  the  said  United  Counties. 

2nd.  Because  the  valuations  in  the  different  townships,  towns 
and  villages  in  the  county  of  Bruce,  as  pretended  to  be  equalised 
by  the  Counoil,  bore  no  just  relation  to  the  valuations  in  the  town- 
ships, towns  and  villages  of  the  county  of  Huron,  but  were  made 
and  equalised  independently  of  them. 

8rd.  Because  the  valuations  in  Huron  are  not  made  to  bear  any 
just  relation  to  each  other ;  but  new  townships — such  as  Morris, 
Qttjf  Howick  and  Tumberry— 4kre  excessively  and  disproportion- 
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ately  taxed,  m  compared  with  the  older  (owiuihipe  of  Tackersnuth, 
Qoderich,  Colbome  and  Biddalph,  irhich  is  contrary  to  the  statate. 

4th.  Because  the  CocmcU,  while  pretending  to  equalise  the  yalu- 
ations  of  the  United  Conntiee  for  the  purpose  of  county  rates,  did 
not  diminish  or  increase  the  aggregate  Talaation  of  real  property 
in  the  different  townships,  towns  and  Tillages  in  the  United  Coun- 
ties, by  adding  or  deducting  so  much  per  cent  as  might  be  neces- 
sary to  produce  a  iust  relation  between  all  the  yaluations  of  real 
estate  in  the  United  Counties ;  but  proceeded  arbitrarily  to  classii^ 
the  townships  of  the  United  Counties  at  certain  rates  per  acre, 
without  regard  to  the  aggregate  yahiations  of  real  property  in 
such  townships,  towns  and  TiHages. 

6th.  Because  sveh  <4M8ificatioii  and  valiMitioB  aa  regards  new 
townships  in  Huron,  eonpand  with  the  Taluations  in  older  town- 
ships in  the  same  county,  was  unjust  and  erroneous,  and  tends  to 
impoTerish  and  ruin  the  new  townships. 

6th.  Because  the  by-law  moyed  against,  in  apportioning  the 
rate  among  the  municipalities  In  the  United  Counties,  relates  to 
the  yaluations  for  the  preceding  financial  year,  rather  than  to  those 
for  the  cunent  year  as  oompand  with  those  of  the  preceding  finan- 
cial year,  which  is  contrary  to  the  statute. 

7th.  Because  the  by-law  is  in  other  respects  illegal. 

And  the  rule  also  called  upon  the  Municipal  Council  of  the  United 
Counties  to  show  cause  why  the  by-law  No.  9,  entitled  **A  By-law 
ta  raise  by  assessmcDt  within  the  County  ef  Huron  the  sum  of 
ferty-six  thousand  two  hundred  and  thirteen  dollars,  for  the  pur- 
pose of  paying  interest  and  sinking  fund  on  thegraT^  road  deben- 
tures, and  improrement  of  roads  and  bridges  within  the  County  of 
Huron,"  should  not  be  set  aside  with  costs. 

Ist  Because,  for  the  reason^  before  stated  (in  rdadon  to  the 
by-law  No.  8),  die  equalised  asseesBient  rolls  of  tho  townships,  ftc, 
in  the  United  Counties,  for  the  current  year,  are  unjust  and  ille- 
gal, and  have  no  just  relation  to  the  Talnatioo  made  insaah  town- 
ships, towns  and  Tillages. 

2nd.  Because  the  Council  did  not  proceed  according  to  law  in 
equalising  the  Taluations. 

Srd.  Beeaase  the  pretended  equaliiatioB  so  made  bean  oppress 
sirely  upon  the  new  townships,  as  compared  with  the  dder,  nMure 
populous,  and  more  wealthy  townships. 

4th.  Because  the  by-law  No.  9,  instead  of  imposikig  a  rate  for 
the  purposes  mentioned  in  it,  upon  the  whole  rataUe  property 
within  the  jurisdiction  of  the  United  Connties  of  Huron  aad  Druce> 
restricts  the  rate  to  the  former  county,  and  expressly  excludes  the 
latter  county  from  its  operation. 

5th,  Because  it  is  not  shown  on  the  faoa  of  the  by-law  that  the 
debts  mentioned  in  it  are  debts  falKng  due  wifhib  the  current  year. 

6th.  Because  the  by-law  leaTcs  it  uncertain  whether  the  money 
to  be  raised  under  it  is  to  be  applied  to  debts  contraeted  before  the 
passing  of  the  by-law,  or  to  debts  contracted  by  it 

7th.  Because,  according  to  the  recitals  in  by-law  No.  9,  the 
money  is  to  be  raised  for  pne  object,  tIs.,  for  paying  the  interest 
and  sinking  fund  on  debentures  issued  for  mating  graTcl  roads  in 
the  county  of  Huron,  and  in  proTiding  roads  ana  bridges  in  that 
county,  without  stating  where  or  for  what  account  such  debentures 
were  issued,  or  when  payable,  and  by  what  authority  issued;  and 
by  the  enacting  clause  it  appears  that  the  money  is  to  be  expended 
for  two  oUects,  tIs.,  to  pay  the  interest  of  tiie  graTcl  road  deben- 
tures, and  for  the  improTement  of  roads  and  bridges  (without 
stating  what  roads  and  bridges)  in  the  county  of  Huron ;  and  so 
the  by-law  is  inconsistent  and  uncertain. 

8th.  Because,  if  the  objects  be  two,  it  does  not  appear  what 
portion  of  the  money  to  be  raised  is  intended  for  one,  and  how 
much  for  the  other. 

9th.  Because  no  day  is  named  in  the  financial  year  in  which  the 
by-law  was  passed,  for  its  taking  effoct 

lOth.  Because  the  by-law  does  not  state  when  the  debts  men- 
tioned in  it  are  payable,  or  their  amount 

11th.  Because  the  by-law  is  in  other  respects  illegal. 

And  in  this  same  term,  Mr,  HarrUon  obtained  also  a  rule  on  the 
defendants,  to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  them  to  examine  the  assessment  rolls  of  the 
townships,  towns  and  Tillages  in  the  said  United  Counties,  for 
1859,  for  the  purpose  of  ascertaining  whether  the  Taluaiion  made 
in  each  township,  town,  &c.,  for  the  current  year,  bears  a  just 


relation  to  the  Taluations,  &c.,  made  in  all  such  townships,  &c.; 
adding  or  deducting  so  much  per  cent  as  may  be  necessary  to 
produce  a  just  relation  between  all  the  Taluations  of  real  estate  in 
the  United  Counties ;  but  not  to  reduce  the  aggregate  Taluation 
thereof  for  the  whole  United  Counties,  as  made  by  the  assessors, 
according  to  the  true  intent  of  the  statute  in  that  respect ;  and  to 
take  care  that  the  Taluations  in  the  townships  of  Morris,  Grey, 
Howick  and  Tumberry,  in  the  sud  county  of  Huron,  bears  a  just 
relation  to  the  Taluations  of  real  property  in  the  townships  of 
Tuckersmith,  Goderich,  Colbome  and  Biddulph,  and  all  other  the 
townships,  towns  and  Tillages  of  the  United  Counties ;  and  to  do 
whatCTcr  the  court  may  see  fit  to  command  in  the  premises. 

The  by-law  No.  8  was  passed  on  the  80th  June,  1860.  The  by- 
law No.  9  was  passed  on  the  same  day. 

Mr.  Harriton  cited  the  Assessment  Act,  sec.  70,  and  Rtgina  t. 
The  Oommiitiontrt  of  the  Land  Tax  Fund  for  the  Tower  Divinon  qf 
Middlesex,  2  S.  &  B.  694. 

Stqthen  Biehardt,  Q.C.,  contra. 

RoBiMSOs,  C.  J.,  deliTcred  the  judgment  of  the  oonrt 
First,  as  to  the  application  to  quash  those  by-laws.  By-kw  No.  8 
recites  that  it  is  necessary  to  raise  and  leTy  upon  all  the  ratable 
real  and  personal  property  liable  to  taxaUon  in  the  United  Coun- 
ties of  Huron  and  Bruce,  fifty  thousand  dollars,  for  general  county 
purposes,  for  the  year  1860 ;  and  It  specifies  what  those  purposes 
are^  and  the  sum  required  for  each.  Among  these  are,  adminis- 
tration of  justice,  sakries,  and  counoiHors'  fees,  grammar  school, 
printing,  stadoaery,  &c.,  jurors,  contingencies,  township  trea- 
surer's commission — giTing  an  amount  for  each — and  bendes  those 
the  following :  Court-house  debentures,  $1,160;  Maitland  bridge 
debentures,  $2,596;  Biddulph  graTel  road  debentures,  $1,280; 
Municipal  loan  fund  debentures,  926,640; — ^the  whole  making  up 
the  $61,000.  It  then  recites  that  the  amount  of  ratable  property 
within  the  counties  of  Huron  and  Bnioe,  amounts  to  $11,182,040, 
according  to  the  equalised  Taluation  of  tiie  difierent  munidpalitles 
within  the  said  United  CounUes  for  1860;  Md  that  it  will  require 
the  sum  of  4|  mills  in  the  dollar,  to  be  raised  upon  the  eqnidiaed 
assessed  Talua  of  all  the  ratable  real  and  personal  property  within 
the  said  United  Counties  of  Huron  and  BruM,  to  maka  the  sum  oi 
$51,000,  to  be  expended  as  set  forth  aboTO.  And  it  enaota,  that 
there  be  raised,  lened  and  collected  from  all  the  ratable  real  and 
personal  property  within  the  United  Counties*  liable  to  he  assessed 
within  the  then  present  year  (1860),  $51,000,  to  be  expended  a* 
set  forth  in  tiie  foregoing  schedule.  Sec  2.— And  that  the  $51*000 
be  apportioned  andleTied  fh>m  the  respecUTC  municipalities  within 
the  said  United  Connties,  according  to  the  equalised  Talue  of  the 
assessments  for  1859.  as  their  contingent  proportion  respectiTely 
of  the  sum  required  for  the  purposes  before  mentioned,  and  which 
are  more  particularly  set  forth  in  the  schedule  at  the  end  of  the 
by-law,  and  forming  part  of  the  same.  Sec.  8. — And  that  the  sum 
to  be  collected  shall  be  paid  to  the  county  treasurer  by  the  collec- 
tor, and  be  by  him  paid,  to  the  County  Council  on  or  before  the  25Ui 
December,  1860,  who  shall  apply  the  same  to  the  purposes  men- 
tioned in  the  by-law.  Then  in  Uie  schedule  is  set  down  the  pro- 
portion that  each  municipality  has  to  pay  of  the  $51,000.  This 
forms  the  whole  of  that  by-law. 

The  by-law  No.  9  recites  that  it  is  neoessaxy  to  raise  $46,218, 
for  paying  the  interest  and  sinking  fund  on  the  debentures  issaed 
for  making  graTol  roads  and  bridges  within  the  eaid  county ;  and 
that  the  town  recTOS  for  the  county  of  Bruce  are  unwilling  that  a 
like  or  any  proportionate  sum  should  be  raised  wi£in  the 
county  of  Bruce ;  wherefore  it  was  necessary  to  IsTy  a  special  rate 
upon  the  county  of  Huron  for  the  said  purposes.  It  next  recites 
that  tiie  amount  of  ratable  property  in  the  county  of  Huron  U 
$7,675,229,  according  to  the  last  equalized  assessment  roUs  of  the 
muniwpaUlSes  within  the  said  county  of  Huron,  being  for  the  year 
1859 ;  and  that  it  will  require  six  mills  in  the  dollar,  Mly  to  be 
raised  upoa  the  equalised  Talue  of  aU  the  ratable  real  and  personal 
property  in  the  County  of  Huron  to  make  up  the  $46,218.  And 
Sec.  1  enaots  that  there  be  raised,  &o.,  upon  the  property,  real 
and  personal,  within  the  County  of  Huron  liable  to  be  assessed 
during  the  present  year  1860,  $46,218  as  a  special  tax  orer  and 
aboTC  other  rates  and  taxes,  to  be  expended  in  the  payment  of  the 
interest  and  sinking  fund  of  the  graTel  road  debentures,  uid  the 
improTement  of  roads  and  bridgpa  in  tho  County  of  Huron.    8eo. 
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2  enaotfl  that  the  $46,218  ahall  be  apportioBed  and  levied  upon  the 
said  respeetiTO  munioipalities  irithin  the  said  Goantjr  of  Huron, 
aocording  to  the  equaliied  Talae  of  their  asteiamffnta  f^r  the  year 
1859,  aa  their  oontingeat  portion  respeotively  of  the  soms  required 
for  the  purposes  before  mentioned,  and  which  are  mere  particularly 
set  forth  in  the  schedule  at  the  end  of  the  by-law,  and  forming 
part  of  the  same.  Sec.  8.  And  that  the  suoifl  so  to  be  lefi«td,  ^c, 
shall  be  paid  oTer  by  the  ooUeotora  to  the  proper  officers  as  pro- 
vided by  law,  and  by  them  paid  over  to  the  Connty  ^heasnrer  on 
or  before  the  25th  December,  1860»  who  shall  api^y  and  pay  the 
same  to  the  purposes  for  wliich  they  have  been  specially  appro- 
priated by  this  by-law.  Then  follows  a  sdiedule  specifying  the 
proportion  of  the  $46,218  that  each  mmiicipali^  has  to  pay.  This 
forms  the  whole  of  By-law  No.  9. 

The  applicant  Olbson  makes  an  affidavit  that  he  is  an  inhabiti^t 
and  ratepayer  of  the  Township  of  Howick  in  the  County  of  Huron, 
and  as  such  has  an  interest  in  the  by-law,  and  a  copy  of  the  by-laws 
is  stated  by  him  to  have  been  received  by  hin  from  the  Gl^k  of 
the  United  Counties  as  ihfij  slajid  in  the  printed  pamphlet  awiezed 
to  his  affidavit  The  clerk  eev tifies  them  to  be  true  copies,  and 
that  they  were  passed  on  8.0th  Jane,  1860*  Gibson  swears  tM  he 
received  them  certified  under  the  corporate  seal  The  clerk  re- 
fused, Gibson  seya,  to  give  him  a  copy  etherwiee  thao  ^7  certifyijQg 
at  the  foot  of  each  by-law  as  printed  in  the  paviphlet.  Thie  by- 
law seems  to  be  sufficiently  verified,  thoogh  I  confess  I  was  long 
in  detecting  the  seal,  if  it  can  be  cijled  OAe»  to  the  clerk'i  certlfi- 


Then  as  to  the  by-law  No.  8, 1  do  net  see  that  we  eho^ld  be 
Justified  in  setting  it  aside  on  the  grouads  stated^  when  we  find 
how  the  complaints  and  olgections  of  Gibson  are  met.  Most  clearly 
we  have  no  authority  to  place  ourselves  in  the  eitpatioii  of  the 
Council  and  to  judge  for  tiiem«  s^  U^  to  place  ouirselvea  above 
them  and  overrule  their  valuation  npoQ  our  ideae  merely  of  what 
wonld  be  more  just  and  more  reasonable  in  regard  to  amo«nt 
They,  are  to  be  judges^  and  undoubtedly  thev  have  better  meaAC  of 
judging  than  we  have.  I  apeak  now  merely  h»  reference  to  what 
is  complained  of  aa  to  the  hard  and  unequal  effect  of  the  valuation. 
There  is  no  question  thai  they  were  bovid  to  conform  to  ^  di- 
reotiona  of  the  statutea  in  the  method  of  prooeedipg ;  that  is,  they 
are  not  to  violate  them.  It  is  impnted  to  them  that  they  have  done 
so  in  this  case ;  bnt  I  do  not  see  that  ia  made  out  satiafaptotily> 
when  we  look  at  the  affidavits  on  both  aides. 

The  affidavits  filed  in  answer  to  this  application  state  posltivelv 
that  the  Council  did  examine  the  assessment  rolls  of  the  year  1859, 
as  well  as  those  of  the  current  year  1860,  and  we  cannot  therefore 
assume  that  the  contrary  statements  are  true,  and  act  upon  them 
as  if  they  were  undisputed.  8p  also  as  wgKtda  the  alleged  un- 
equal operation  of  the  by-kiw,  the  statements  are  denied  on  oath 
and  in  a  very  circumstantial  manner,  and  I  repeat  that  as  regards 
the  reasonableness  of  the  valuations  and  the  conclusions  to  be 
come  to  on  that  point,  by  comparing  the  value  set  upon  land  in  one 
municipality  with  tiie  value  set  upon  land  in  another,  it  ie  not  our 
province  to  judge  of  that ;  and  if  it  were,  still  there  are  various 
circumstances  to  be  taken  into  consideration  as  bearing  upon  the 
question  of  computation  and  value,  which  we  have  not  the  means 
of  judging  of,  for  want  of  that  local  knowledge  which  the  mem- 
bers of  the  Council,  chosen  by  tiie  people  themsehrea,  must  be 
supposed  to  possess,  and  doubtless  do  possess.  It  is  not  merely 
the  fact  that  one  township  has  been  long  settled,  and  another  not 
so  long,  that  should  alone  influence  the  judgment  in  making  the 
comparison,  nor  the  number  of  inhabitants,  though  these  are  cir> 
oumstances  that  naturally  should  have  been^  and  we  may  auppose 
must  have  t>een  taken  into  copsideration*  Quality  of  soil  and  of 
timber,  abundance  or  scarcity  of  water,  convenience  of  communi- 
cation by  Umd  or  water,  distance  from  market,  and  the  description 
of  inhabitants  as  well  as  their  numbers,  are  matters  that  require 
to  be  considered  in  comparing  one  township  with  another;  and 
when  these  and  all  other  matters  have  been  oonsidesed,  the  conclu- 
sions which  they  may  seem  to  lead  to  are  by  law  to  be  fboned  by  the 
Coundl  and  not  by  &e  Court.  I  do  not  mean  to  say  that  there 
might  not  be  some  case  so  extraordinary  in  its  circumetances  aa 
to  warrant  this  Court  in  giving  effect  to  complidnts  urged  against 
a  by-law  of  this  nature,  which  might  be  mere  or  less  ooaneeted 
with  the  proprie^  of  the  valuAtione  settted  by  the  Council  under 


the  70th  and  7 1st  clauses  of  the  existing  Aaaeasment  Act  (oh.  55). 
It  ia  not  necessary  to  determJlne  that  point,  for  certi^nly  this  does 
not  appear  to  be  a  case  in  which  iiyustioe  can  be  shown  to  have 
been  done,  so  monstrous  and  so  manifest  as  to  leave  no  doubt  that 
the  Council  did  not  exercise  that  authority  with  an  honest  inten- 
tion.   Doubtlese  the  Council  were  bonnd  to  follow  the  directiona 
of  the  statute  in  their  method  of  proceeding ;  bu;t  having  read  the 
affidavits  on  both  sides,  we  think  we  cannot  say  that  they  have 
disregarded  the  directions  of  the  legisIatiMre.    As  to  the  land  in 
the  one  county  being  valued  independently,  and  without  regard 
to  the  value  of  the  lands  in  the  other  coontgr,  that  appears  to  be 
satisfactorily  disproved.    The  fourth  olueotion  is  repelled  by  the 
affidavits  filed  on  the  part  of  the  CouncU.    The  Iiegislature,  in- 
deed, have  not  attempted  to  prescribe  by  what  method  of  proceed- 
ing the  townshipe,  towns  and  villages*  shall  all  be  made  to  bear  a 
just  relation  to  each  other  in  regard  to  the  assessed  value  of  pro- 
perty.   They  could  hardly  have  succeeded  in  any  attempt  to  da 
so.    It  muet  of  necessity  be  left  to  the  Judgment  of  those  who  are 
to  conduct  the  operation.    We  may  suppose  the  CouncU  fixing 
upon  some  pne  township  or  town,  &c.,  in  the  first  place,  as  that 
in  which  the  value  appears  to  have  been  aeaigned  with  the  stricteat 
regard  to  tnuh  and  justice,  and  then  having  selected  such  a 
standard  we  may  suj^^ose  them  taking  up  estch  other  township, 
town,  &o.«  and  a<^n9ting  the  valnation  by  such  standard.    In 
doing  this  the  Council  must  be  governed  by  their  own  judgment, 
and  conld  not  in  the  nsiture  of  things  have  any  rule  given  to  them 
by  which  they  could  enrive  at  any  partienlar  result    It  mnat  be 
entirely  a  matter  of  opinion,  whetiier  if  land  cleared  or  uncleared 
in  township  A.  is  valued  at  such  a  sum  per  acre,  land  in  township 
B.  ought  to  be  valued  at  any  and  what  other  sum  per  acre.     When 
the  Council  shall  have  a4iQ4ted  the  prop<Nrtionate  value  which 
land  in  one  township  bears  to  land  in  the  other,  and  shall  have 
compared  them  all  by  some  one  standard^  then  they  have  to  ascer- 
tain and  express  how  much  per  cent  must  be  added  to  or  deducted 
fi*om  the  assessments  in  each  township  respectively  to  make  them 
aU  bear  a  juet  relation  to  each  other.    That  is  not  given  ae  a  rule 
or  method  of  proceeding  that  can  guide  or  assist  the  Council  in 
a(y.usting  the  relation  between  the  several  townships,  bnt  as  a 
method  by  which  they  are  to  express  to  the  collectors  the  effect  of 
the  relation  which  they  have  established  ae  leading  to  an  addition 
or  deduction  of  so  much  per  cent  to  or  from  the  assessment  of 
each  individual,  aocording  as  they  have  found  the  assessment  that 
had  been  made  in  the  particular  township  too  high  or  too  low  as 
compared  with  the  standard  which  they  have  resolved  to  abide  by. 
This  direction  to  the  collector  makes  his  duty  afterwards  simple 
and  precise  enough.     But  the  business  of  the  Council  in  equalizing 
the  assessments  so  as  to  make  all  the  townships,  &c.,  b€Ar  a  just 
relation  to  each  other,  is  one  that  cannot  be  accomplished  by  any 
arithmetical  calculation.    No  two  bodies  of  men,  and  no  two  indi- 
viduals, could  be  expected  to  arrive  at  the  same  conclusions  if 
they  attempted  to  make  the  adijustment  independently  of  each 
other.    The  Legislature  have  not  attempted  to  instruct  them  how 
they  are  to  proceed  in  onier  to  do  equal  justice ;  they  have  done 
the  best  they  could  in  committing  the  duty  to  them,  in  general 
terms,  of  equalising  the  astetementt  so  aa  (o  produce  ajuti  relation, 
but  have  necessarily  left  it  to  them  to  work  out  the  problem  as 
they  best  can.     It  is  a  thing  more  easily  talked  of  than  done.    I 
confess  I  think  that  although  the  person  who  framed  the  TOUi  and 
Tlst  clauses  of  ch.  5$,  may  have  understood  very  clearly  himself 
whfit  he  intended,  he  ha$  not  mcceeded  in  moking  hie  meaning  fivite 
intelligible  to  others. 

As  regards  the  other  by-law,  No.  9,  besides  taking  some  of  the 
oljections  to  it  which  were  made  grounds  of  compl^nt  against  by 
by-law  No.  8,  an  additional  objection  is  taken  (the  4th  objection), 
for  which  there  certainly  is  no  foundation,  for  the  288tii  section  of 
the  Municipal  Act  expressly  provides  **  that  the  Councils  of  United 
Counties  may  make  appropriations  and  ruse  f  unda  to  enable  either 
county  separately  to  carry  on  such  improvements  as  msy  be  re- 
quired by  the  inhabitants  thereof."  In  that  respect  tiierefore 
tiiere  has  been  nothing  wrong  done  by  this  by-law.* 

There  are  objection^  of.  another  kind  made  to  this  by-law,  which 


•  This  ol]{j6etioii  hATliig  been  niied  If  lnad?«rt«noe  was  abeodoned  by  eoonsil 
anaiguaeat 
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are  all  founded  upon  the  aasumption  that  it  is  a  by-law  passed  for 
raislDg  money  for  serrices  not  belonging  to  the  current  year,  or  to 
pay  debts  not  falling  due  within  that  year.  But  we  do  not  see 
that  we  should  be  warranted  in  treating  this  by-law  as  one  of  that 
desoription.  For  all  that  appesrs  on  the  foce  of  it,  it  is  open  to 
no  such  objeotion.  The  interest  and  sinking  fund  spoken  of  may 
have  no  relation  to  any  other  than  the  current  year,  and  the  same 
may  bet  said  as  to  the  improTement  of  roads  and  bridges,  which 
required  money  to  be  laid  out  upon  them.  The  Statutes  do  re- 
quire that  by-laws  to  be  passed  for  certain  purposes  shall  contain 
particular  recitals  and  provisions,  but  from  the  absence  of  any 
such  recitals  nnd  proTlsions,  we  are  not  at  liberty  to  infer  any- 
thing against  the  validity  of  the  by-law,  unless  we  can  see  clearly 
on  the  face  of  the  by-law,  or  have  otherwise  shown  to  us,  that 
the  by-law  was  passed  for  a  purpose  which  required  them  to  be 
inserted.  If,  for  all  that  appears,  the  by-law  may  be  legal,  we 
are  not  to  coigecture  the  existence  of  facts  that  would  render  it  ille- 
gal. It  is  upon  this  principle  that  awards  made  by  indiyiduals  are 
dealt  with,  and  we  ^ould  not  be  less  considerate  in  upholding  by- 
laws made  by  municipal  councils,  which  are  chosen  by  the  people, 
>nd  are  intrusted  by  the  legislature  with  extensiTe  powers.  It  is 
difficult  to  foresee  how  much  public  inconyenienoe  may  be  some- 
times occasioned  by  quashing  by-laws  after  they  have  been  acted 
upon,  and  though  this  can  neyer  be  admitted  as  a  reason  for  sus- 
taining what  has  been  clearly  shown  to  be  illegal,  it  is  a  strong  rea- 
son for  declining  to  quash  a  by-law  except  on  some  dear  grounds. 
We  do  not  see  any  case  of  illegality  dearly  made  out  against  the 
by-laws  now  moyed  against,  and  therefore  discharge  the  rule  for 
quashing  them,  with  costs. 

As  to  the  application  for  a  mandamus,  we  do  not  see  the  neces- 
sity for  ^yiug  any  such  general  directions  to  the  Municipal  Coun- 
cil as  we  are  asked  to  give.  We  do  not  find  that  they  haye  riolated 
the  statute  in  their  mode  of  proceeding,  or  that  they  have  left  any- 
thing undone  which  they  were  requii^  to  do.  The  case  cited  of 
TT^e  Queen  t.  The  CommUnonere  of  Land  Tax  Fund  for  the  Tower 
IHvition  of  Middlesex,  2  £11.  &  BL  694,  is  only  an  author!^  for 
showing  that  the  Court  may  issue  a  mandamus  to  compel  a  legal 
and  just  assessment,  when  they  see  a  dear  ground  to  interpose, 
but  the  reasoning  in  the  case  and  the  manner  in  which  it  was  dis- 
posed of,  shows  Uiat  the  Court  will  not  interpose  unless  upon  some 
specific  and  clear  ground. 

We  think  this  rule  also  must  be  discharged  with  costs. 


COMMON  PLEAS. 


Beporled  by  S.  0.  Joirn,  Esq.,  Barri$fer-at-Law, 
RiTTiiroKii  y.  Maodouoall 

Tb«  pUlatlff  WM  employed  hy  defendant  as  foreman  In  a  printing  offloe,  and 
brought  thlfl  action  to  reeorer  waces  dne  him,  proTing  on  the  trial  that  the 
defimdant  was  in  the  habit  of  settling  the  amount  thereof  weekly.  The  Jury  on 
this  evldenee  foond  that  the  hiring  was  a  weekly  one,  and  the  court  raAised  to 
dlstnrb  the  yerdict  When  the  hiring  is  general,  it  is  presumed  by  law  to  bebv 
the  year. 

Declaration  for  work  and  labour,  account  stated,  and  for  wages 
as  the  hired  senrant  of  defendant 

Plea,  neyer  indebted. 

The  case  was  tried  at  Guelph,  in  Noyember,  1859,  before  Bums, 
J.  The  plaintiff  went  into  defendant's  employ,  as  foreman  in  a 
printing  office,  in  March  1867,  and  receiyed  $18  per  week  up  to 
December,  1857 ;  after  that  time  he  was  to  get  $10  per  week.  A 
statement  had  been  made  up  of  his  wages  on  tiie  10th  April,  1858, 
by  one  Macpherson,  who  was  defendant's  book-keeper,  when  the 
balance  due  to  the  plaintiff  was  stated  to  be  $899  99.  Another 
statement  was  made  up  by  Macpherson,  up  to  1st  October,  1859, 
showing  a  balance  due  the  plaintiff  of  $581  66.  After  which  the 
plaintiff  left  the  defendant's  employ.  The  day  before  he  told  the 
defendant  of  his  intention  to  leaye.  Defendant  said  he  did  not 
want  the  plaintiff  to  go ;  but  if  he  wanted  to  go  he  might  go ;  if  de- 
termined to  go  he  might  go.  Between  April,  1856,  and  Oct,  1859. 
plaintiff  had  been  paid  $688  82.  No  eyidenoe  was  giyen  as  to  any 
agreement  between  the  plaintiff  and  the  defendant  of  the  term  for 
which  he  was  engaged ;  it  was  only  shewn  that  his  wages  were  to 
be  computed  and  allowed  by  the  week.    For  the  defendant  it  was 


contended  that  on  the  eyidenoe  the  hiring  was  a  general  hiring, 
which  in  law  amounted  to  a  yearly  hiring,  and  therefore  the  plain- 
tiff was  not  entitled  to  recoyer  any  wages  for  the  year  1859,  until 
that  year  was  expired.  The  learned  judge  left  it  an  open  question 
to  the  jury  to  say  whether  it  was  a  weekly  hiring  or  no.  They 
found  it  was  a  weekly  hiring,  and  gaye  plaintiff  a  yerdict  for  the 
fttll  amount  of  his  claim. 

In  Michaelmas  term,  Jf.  C.  Cameron  obtained  a  rule  nisi  for  a 
new  trial,  the  yerdict  being  contrary  to  law  and  eyidenoe,  and  for 
misdirection  in  not  directing  that  without  eyidence  of  a  hiring  for 
specified  time,  the  law  would  presume  a  yearly  hiring. 

In  the  following  term,  BouUbee  showed  cause.  He  cited  Baxter 
y.  Nurse,  6  M.  &  O.,  985;  HuUman  and  Bulnois,  2  C.  &  P.  510 ; 
and  insisted  also  that  if  the  hiring  had  been  by  the  year,  there  was 
eyidence  that  the  defendant  agre^  that  the  plainUff  might  leaye 
when  he  did,  ddng  Fawcett  y.  Cash,  5  B.  &  Ad.  904 ;  LiUey  y.  Elwin, 
11  Q.  B.  742. 

Dbapib,  C.  J. — The  first  point,  and  indeed  I  think  the  only 
inrportant  one  which  we  are  called  upon  to  determine,  is  the  ob- 
jection to  the  direction  of  the  learned  judge  at  the  trial.  It  was 
insisted  then,  and  has  been  again  argued  before  us,  that  he  should 
haye  told  the  jury  that  as  the  only  eyidenoe  was  ti^at  of  a  general 
hiring,  they  should  therefdre  find  that  it  was  a  hiring  by  the  year, 
and  that  the  plaintiff  could  not  therefore  recoyer  for  any  part  of 
the  last  year,  as  he  quitted  the  defendant's  seryice  before  that  year 
expired.  The  judgment  of  Tindal,  C.  J.,  in  Baxter  y.  Nurse  (6  M. 
&  Q.  985)  appears  to  me  to  afford  a  complete  answer  to  this  ob- 
jection. He  remarks  that  in  cases  where  a  general  rule  with 
regard  to  queetions  of  hiring  have  been  established,  it  has  been 
in  conformity  with  some  established  usage  to  be  gathered  fVom 
eyidence,  and  that  the  finding  of  a  jury  in  such  a  case,  in  confor- 
mity with  such  general  usage  cannot  be  considered  a  rule  of  law, 
and  after  stating  that  in  the  case  before  him,  he  thought  the  eyi- 
dence was  of  a  weekly  hiring,  still  eyen  if  it  had  shewn  a  general 
hiring,  he  thought  the  question  ought  to  bAye  bten  left  to  the  jury 
whether,  under  the  oiroumstanoes  of  the  oase,  there  had  been  a 
hiring  by  the  year.  And  CressweU,  J.,  sud  that  though  an  inde- 
finite hiring  was  a  hiring  for  a  year,  if  any  other  fkots  appeared, 
such  as  payment  by  the  week,  the  presumption  of  a  yearly  hiring 
might  be  rebutted,  and  that  he  thought  this  was  an  open  question 
for  the  jury.  It  appears  to  me  unnecessary  to  go  further  to 
sustain  Uie  eorrectness  of  the  mode  in  which  ibis  case  went  to  the 
jury. 

The  doctrine  that  a  general  hiring  is  (in  the  absence  of  any  thing 
to  qualify  it)  a  hiring  for  a  year,  is  clearly  settled  by  FaweeU  y. 
Cash,  5  B.  &  Ad„  904,  and  Beeston  y.  CoUyer,  4  Bing.,  809;  and 
there  is  nothing  in  Baxter  v.  Nurse  conflicting  with  that  doctrine. 
If  the  jury  had  found  a  general  hiring,  they  would  haye  declared 
the  plaintiff's  engagement  was  by  the  year,  and  haye  giyen  damages 
only  in  rdation  to  such  sendee.  But  the  question  was  spedally 
left  to  them,  and  they  haye  found  there  was  a  partioular  hiring — 
a  hiring  by  the  week ;  and  if  they  are  right  the  plaintiff  should 
retain  this  yerdict 

If  they  had  found  that  the  hiring  was  general,  I  should  not  haye 
thought  the  yerdict  contrary  to  eridenoe ;  but  I  cannot  say  there 
was  not  eridenoe  to  sustain  the  conclusion  that  the  hiring  was  by 
the  week,  and  it  is  on  that  ground  that  in  my  opinion  this  rule 
should  be  discharged.  I  do  not  think  the  eridenoe  justified  the 
conoludon  that  the  defendants  assented  to  the  plaintiff's  learing 
his  employment  If  anything  had  turned  upon  that,  I  should 
haye  been  inclined  to  grant  a  new  trial. 


COUNT  Y     CO U  R  T  S  • 

In  the  Oonntj  Oonrtof  the  United  Oonntiei  of  Frontenao,  Lennox  k  Addingtoo, 

before  his  Honor  Judob  Maokbmsix. 

Thx  Citt  or  KurosTOv  y.  Shaw. 

ffddf  that  a  Sherlffli  not  llaUe  under  Btatote  8  Anne,  cap.  H  ftr  the  ramorml  or 
gooda  off  premftns  in  reepeet  of  whieh  rant  ii  due  nnleoi  at  the  time  of  ramoTal 
he  either  haid  notice  or  otherwise  received  knowledge  of  the  rent  being  dae»  and 
afterwarda  remored  the  goods  without  paying  the  rent. 

(Oetober  18, 1860.) 

This  was  an  action  under  the  Statute  8  Anne,  chap.  14,  against 

the  defendant,  as  one  of  the  Coroners  of  the  United  Counties  of 


I860.] 
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Frontenao,  Lennox  nnd  Addlngton,  for  taking  goods  off  certain 
premises  of  the  plaintiffs  demised  by  them  to  one  Thomas  Mnlhall, 
and  irhioh  goods  were  seised  by  &e  defendant,  under  a  writ  of 
fieri  faeia9  issued  out  of  this  Court  at  the  suit  of  the  Sheriff  of  the 
Counties  against  tho  goods  of  one  Isaac  T.  Hance,  without  first 
paying  half  a  year's  rent,  which  was  in  arrear  by  Mnlhall  to  the 
plaintiffs  at  the  time  of  the  seisure. 

There  were  two  counts  in  the  declaration.  The  first  copnt  con- 
tained the  usual  allegations  of  a  demise  by  the  plaintiffs  of  the 
premises  in  question  to  one  Thomas  MulhaU;  of  six  months  rent 
being  due  and  in  arrear  fh>m  Mnlhall  to  the  plaintiffs,  of  the 
seixure  of  goods  on  the  demised  premises  under  tk  fieri  facias  at  the 
suit  of  the  Sheriff  against  Hance  by  the  defendant  as  Coroner  of 
the  United  Counties,  and  of  the  remoTal  and  sale  of  the  goods, 
with  the  following  ayerment  as  to  notice. 

And  the  plaintiffs,  in  fact,  say  that  after  the  said  seizure  and 
taking  of  the  said  goods,  and  the  said  removal  thereof  by  the  de- 
fendant, and  before  the  sale  of  the  said  goods  by  the  defendant 
under  pretence  of  and  to  satisfy  said  execution,  and  while  the 
tenancy  of  the  said  Thomas  Mulhall  so  still  subsisted,  the  plain- 
tiffs gaye  notice  to  the  defendant  as  such  Coroner  charged  with 
the  execution  of  the  said  writ  of  the  aforesaid  rent  being  due  and 
in  arrear  to  the  plaintiffs  from  Mulhall  in  respect  of  six  months 
rent  of  said  premises,  and  then  requested  the  defendant  that  the 
plaintiffs  might  be  paid  their  rent  so  due  and  in  arrear,  but  which 
the  defendant  wrongfully  reftised  to  do. 

The  second  count  alleged  that  the  plaintiffs  issued  a  warrant  of 
distress  to  a  Bailiff,  who  distraineil  the  goods  to  satisfy  the  rent 
aforesaid ;  and  that  the  defendant,  as  Coroner  as  aforesaid,  remoTcd 
the  goods  under  the  pretence  of  the  said  writ  of  fieri  facias,  without 
paying  the  rent  aforesaid  to  the  plaintiffs,  with  an  averment  as  to 
notice  to  the  defendant  as  in  the  first  count,  with  an  addition  that 
the  plaintiffs  forebade  the  defendant  to  sell  the  goods  until  the 
said  arrears  of  rent  had  been  paid  to  the  plaintiffs. 

The  defendant,  among  other  pleas,  pleaded  to  the  first  count — 
**  That  the  plaintiffs  did  not,  after  the  taking  of  the  said  goods  and 
chattels  in  the  said  messuage  and  tenement  by  the  defendant,  as 
in  the  first  count  mentioned,  or  at  any  time  before  the  remoTal  of 
the  same,  giying  notice  to  the  defendant ;  nor  had  the  defendant 
at  any  time  before  the  removal  of  the  said  goods  any  notice  or 
knowledge  whatsoever  of  the  said  rent  or  any  part  thereof,  or  any 
rent  whatsoever  being  due  and  in  arrear  from  the  said  Thomas 
Mnlhall  to  the  plaintiffs." 

To  this  plea  the  plaintiffs  demurred. — The  principal  ground  of 
demurrer  assigned  by  them  being,  that  no  such  notice  as  in  the 
plea  mentioned  is  necessary  before  the  removal  of  goods. 

To  the  second  count,  the  defendant  pleaded,  among  other  things, 
'*  That,  after  the  removal  of  the  goods  by  the  defendant,  there 
remained  goods  on  the  said  premises  sufficient  to  satisfy  the  rent 
in  the  declaration  alleged  to  be  due." 

To  this  plea  the  plaintiff  demurred  also,  assigning  as  grounds  of 
demurrer,  that  it  was  not  pleaded  to  any  particular  count,  and 
that  it  disclosed  no  ground  of  defence  whatever.  At  the  argument 
the  learned  counsel  for  the  defendant  very  properly  abandoned 
this  plea  as  untenable. 

The  defendant  gave  due  notice  that  be  intended,  at  the  argument, 
to  take  exception  to  the  first  count  of  the  declaration,  «  That  it  is 
not  sufficient  to  aver  in  the  declaration  that  the  Coroner  had  notice 
that  rent  was  in  arrear  after  the  removal  of  the  goods  from  the 
premises ;  on  the  other  hand,  that  it  should  contain  an  averment 
that  the  Coroner  had  notice  of  the  rent  being  in  arrear  before 
the  removal  and  sale." 

And  to  the  second  count,  **Tbat  it  should  contain  an  averment 
that  the  Coroner  had  notice  that  tiiere  was  rent  in  arrear  before 
the  removal  of  the  goods  from  the  premises." 

Agnew  for  demurrer. 

A,  S.  Kirpatrickf  contra. 

Mackivsh,  Juboe. — By  the  Statute  8  Anne,  cap.  14,  section  1, 
it  is  enacted:  "That  no  goods  or  chattels  whatsoever  lying  or 
being  in  or  upon  any  messuage,  lands  or  tenements  which  are  or 
shall  be  leased  for  life  or  lives  terms  of  years,  at  will  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution  on  any  pre- 
tence whatsoever,  unless  the  party  at  whose  suit  the  said  execution 
is  sued  out,  shallf  before  the  removal  of  such  goods  from  off  the 


sud  premises,  by  virtue  of  such  execution  or  extent,  pay  to  the 
landlord  of  the  said  premises  or  his  bailiff,  all  such  sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  premises 
at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of  such 
execution,  provided  the  said  arrears  of  rent  do  not  amount  to 
more  than  one  year's  rent." 

It  will  be  seen  that  nothing  is  said  in  the  statute  about  notice 
being  given  by  the  landlord  to  the  Sheriff  or  party  charged  with  the 
execution  of  tiie  writ.  I  find  in  the  form  of  a  declaration  under 
the  Statute  of  Anne,  g^ven  in  2  Chitty  on  Pleading,  680,  an  aver- 
ment of  a  notice  being  given  by  the  landlord  to  the  Sheriff  after  the 
taking  of  the  goods  on  the  messuage,  and  during  the  continuance  of 
the  tenancy  and  before  the  removal  of  the  goods  from  the  premises 
under  pretence  of  the  execution.  And  in  a  note  annexed  to  it,  it  is 
stated  the  omission  of  the  averment  would  be  fatal,  unless  after 
verdict.  In  Archibold's  Treatise  on  the  Law  of  Landlord  and  Ten- 
ant, published  in  1855,  at  page  250,  I  find  a  form  of  a  declaration 
under  the  Statute  in  question  given,  containing  the  following  aver- 
ment in  reference  to  notice:  <*  And  the  plaintiff saith  that  after  the 
said  seizing  and  taking  of  the  said  goods  so  being  in  the  said  mes- 
suage as  aforesaid,  and  before  the  removal  of  the  same  under  the 
pretence  of  the  said  writ,  tho  plaintiff  gave  notice  to  the  defendant 
so  being  then  Sheriff  of  the  said  County  as  aforesaid,  of  the  aforesaid 
rent  being  due  and  in  arrear  to  the  plaintiff  from  the  tenant,  and 
then  requested  the  defendant  that  the  plaintiff  might  be  paid  his 
rent  so  due,  in  arrear  and  unpaid  before  the  said  goods  and  chattels 
or  any  part  thereof  should  be  removed  from  or  out  of  the  said  mes- 
suage and  premises."  There  is  also,  at  page  249,  a  form  of  notice 
given.  And  the  author,  at  page  250,  makes  the  following  obser- 
vation :  **  Although  the  Sheriff  will  not  be  liable  to  the  landlord 
unless  he  have  notice  of  the  landlord's  claim ;  yet,  if  the  Sheriff  or 
his  officer  have  knowledge  of  it  in  any  other  way — from  the  land- 
lord, or  from  any  other  person — ^it  will  be  sufficient."  In  a  pre- 
cedent given  in  the  case  of  Ristley  v.  RyU,  11  M.  &  W.  16,  there 
is  a  similar  averment  of  notice.  And,  indeed,  in  every  precedent 
and  form  of  declaration  I  find  in  the  books  under  the  Statute  8 
Anne,  cap.  14,  I  find  an  averment  that  the  landlord  gave  notice 
to  the  Sheriff,  before  the  removal  of  the  goods  from  the  demised 
premises,  of  the  rent  being  in  arrear  and  unpaid.  In  the  case  of 
Fdlffrave  v.  Windham,  1  Strange,  212,  the  Ck>urt  seemed  to  hold 
that  such  notice  Arom  the  landlord,  to  the  Sheriff  or  his  officer,  was 
necessary  to  sustain  the  action.  In  the  case  of  Warin  v.  Dewbery,  1 
Strange,  67,  the  same  doctrine  was  countenanced  by  the  Court. 
The  case  of  ^nit'M  v.  Russell,  8  Taunt,  400  and  the  case  of  Coyler 
V.  ^eer,  4  Moore,  478,  are  in  favor  of  this  view  of  the  case.  In 
the  case  of  Amett  v.  Oamett,  8  B.  &  Aid.  440,  Abbott,  C.  J., 
said :  '*  It  is  true  that  the  Sheriff  does  not  become  a  wrong-doer 
by  the  act  of  removing  the  goods  until  he  has  notice  of  the  land- 
lord's claim ;  and,  perhaf  s  a  notice  may  be  necessary  to  support 
an  action  against  him  as  a  wrong-doer."  Uoltbood,  J.,  said: 
'*  It  is  true  that  no  action  would  lie  against  the  Sheriff,  for  any 
act  done  by  him,  before  he  had  notice  of  the  landlord's  claim." 
And  in  the  case  of  Andrews  v.  Dixson,  8  B.  &  Aid.  645,  tiie  Court 
said :  *'  If,  indeed,  a  Sheriff  has  no  reason  to  suppose  any  rent 
to  be  due,  he  will  be  protected  in  case  he  pays  over  the  money  to 
the  execution  creditor.  The  notice  to  the  Sheriff  is  only  for  the 
purpose  of  establishing,  beyond  doubt,  his  knowledge  of  the  land- 
lord's claim.  If  that  knowledge  can,  by  any  other  means  be 
brought  home  to  the  Sheriff,  he  will  be  liable."  In  Lush's  edition 
of  Saunders  on  Pleading  and  evidence,  at  page  888, 1  find  it  laid 
down,  **  That  the  Sheriff  must  be  proved  to  have  had  notice  of  the 
landlord's  clidm ;  but,  if  it  appear  tiiat  the  sale  had  been  conducted 
with  great  secrecy  and  despatch,  it  is  for  the  jury  to  say  whether 
he  knew  of  the  fisct  that  the  rent  was  in  arrear,  thongh  no  notice 
had  been  given  to  him  before  the  sale."  And  there  seems  to  be  a 
distinction  between  a  proceeding  against  the  Sheriff  by  way  of 
motion,  and  an  action  for  Tort,  for  removing  the  goods.  In 
Archibold's  Landlord  and  Tenant,  250,  it  is  laid  down,  that 
**  Where  it  is  intended  to  proceed  by  way  of  motion,  it  will  be 
su£|oient  if  such  claim  came  to  the  knowledge  of  the  Sheriff  or 
his  officer  at  any  time  whilst  the  goods  remained  in  his  hands,  al- 
though after  the  removal  of  them  from  the  demised  premises." 
But  it  would  appear  to  be  otherwise,  when  an  action  at  law  is 
brought  against  the  Sheriff,  for  wrongftdly  removing  the  goods 
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tnm  the  premlBM,  wlthovt  paying  the  laadlerd  hie  rent  In 
AMhiboid't  Landlord  and  Tenent*  251,  I  find  it  Btated,  <*eere 
niiigt  be  taken  not  to  emit  stating,  in  the  deeiaration,  the  notiee 
to  the  Sheriff.'' 

I  find  in  all  the  preoedents  and  fonna  of  deelnration  in  the 
books,  nnder  the  Statute  8  Anne,  oap.  14,  oontaining  nTenneats 
of  notice  to  the  Sheriff  of  the  landlords  claim  for  rent,  before 
the  remoTal  of  the  goods  from  the  demised  premises.  And  the 
general  rnn  of  the  authorities,  for  the  last  150  years,  has  coun- 
tenanced the  necessity  of  such  aTorments  of  notice,  before  the 
remoTal  of  the  goods.  I  must  hold,  therefore,  that  both  the  counts 
in  the  present  declaration,  are  insufficient,  for  want  of  ayerments 
that  the  defendant  had  notice  of  the  plaintiff's  claim  for  rent,  be- 
fore he  remoTod  the  goods  from  the  premises  demised  by  them  to 
Thomas  MulhalL  The  judgment  of  the  Court  must,  consequently, 
be  for  the  defendant,  on  the  demurrer.  I  do  not  mean  to  hold, 
that  it  is  necessary  to  ayer,  in  the  declaration,  that  the  notice  was 
glyen  by  the  plaintiff  to  the  defendant.  I  think  it  would  be  suffi- 
cient to  ayer,  in  the  declaration,  that  the  defendant  knew  the 
plaintiff's  claim  for  rent  before  he  remoyed  the  goods  from  the 
premises ;  or  that  he  had  notice  of  such  claim  before  such  remoyal. 

Judgment  for  the  defendant  on  the  demurrer. 


Boss  T.  Fbasbb. 


An  origtnal  writ  otamhmonM  at  the  suit  of  A.  B.,  wm  iMUfld  from  the  Oonnty 
Oonrt  on  ISth  Angii«t»  1860.  On  eame  day  deftndant  was  aenred  with  what 
purported  to  be  a  copy  of  the  aiixataons,  batoontained  the  aameof  0.  D.  ai  plain- 
tiff  instead  of  that  of  A.  B.  On  14th  August  an  appearanee  was  entered  for  de- 
fendimt  at  the  salt  of  G.  B. 

AUtf,  that  the  eerrice  was  a  mere  faregidartty  t&d  the  appeanace  a  nnUty. 

(Chambera,  Oet  28th,  1800.) 

Maearow  for  the  defendant  obtained  a  summons  to  set  aside  the 
judgment,  the  writ  of  ^.  fa.  and  all  proceedings  had  in  this  cause, 
upon  the  ground  that  no  copy  of  any  writ  of  summons  was  serred 
upon  the  defendant,  and  upon  grounds  disclosed  in  affidayits  filed. 

Agnew  showed  cause. 

Mackimzib,  JuBQi'-An  original  writ  of  summons  against  the 
defendant,  was  issued  out  of  this  court  at  the  snit  of  Hugh  Ross, 
the  present  plaintifl^  on  the  18th  August,  1860.  On  the  same  day, 
the  defendant  was  serred  with  a  eopy  of  a  writ  of  summons,  pur- 
porting to  haye  been  issued  on  the  same  day,  out  of  the  same  oonrt, 
at  the  suit  of  Hugh  Fraser,  instead  of  Hugh  Ross.  On  the  4th 
August^  an  appearance  was  entered  by  D.  Maoarow,  Esq.,  for  the 
defendant,  at  the  suit  of  Hugh  Fraser,  the  plaintiff  named  in  the 
eopy  of  summons  seryed  upon  the  defendant  On  the  27th  Augnst, 
the  original  writ  of  summons,  at  the  suit  of  Hugh  Ross,  together 
with  an  affidarit  of  serrioe  thereof  was  filed.  On  the  same  day, 
costs  were  taxed  and  judgment  signed  against  the  defendant,  at 
the  suit  of  Hugh  Ross ;  and,  subsequently,  the  goods  of  the  defend- 
ant were  seised  under  a  writ  otfi.  fa,,  issued  at  the  soit  of  Hugh 
Ross. 

It  will  be  seen  that  the  original  writ  of  summons  had  not  been 
filed  until  tiiirteen  days  after  the  appearanee  was  so  entered  for 
the  defendant,  at  the  suit  of  Hugh  Fraser. 

The  defendant  contends  that,  in  entering  an  i^pearanoe,  at  the  suit 
of  Hugh  Fraser,  he  did  all  that  he  was  required  to  do  by  the  copy  of 
^e  writ  of  summons  seryed  upon  him,  and  that  the  plaintiff  had  no 
right  to  sign  judgment  after  such  appearance  had  been  entered.  The 
plaintiff,  on  the  other  hand,  eontends  that  the  serrioe  of  a  eopy  of 
summons,  baring  the  name  of  Hngh  Fraser  in  it,  instead  of  Hugh 
Ross,  in  the  original,  is  a  mere  irregularity  and  not  a  nullity,  and 
that  the  defendant  should  haye  moved  to  set  aside  the  serrioe  as 
irregular,  instead  of  entering  an  appearance  to  a  defeotiye  copy. 
In  support  of  this  position  the  plaintiff's  oounael,  Mr.  Agnew,  cited 
Cfmquemari  T.  EquHMt  Iruutanet  Cfmpan^,  2,  U.  C.  P.  R.,  207, 
where  an  applioation  wae  made  to  set  a  judgment  aside,  on  the 
gtonnd  that  no  writ  of  summons  was  oyer  senred.  Robinson,  G. 
J.,  in  giring  jndgiAent,  said:  *' Independently  of  the  delay  in 
moying,  it  is  Iktal  to  this  application  that  we  are  not  asked  to  Set 
aside  the  seryiee  of  process,  nor  any  of  the  proceedings  anterior 
to  the  judgment.  The  ease  of  Brooki  t.  Robtru,  1  0.  B.  686,  and 
of  IToftKtf  y.  HaHmck^^  4,  D.  &  L.  740,  ave  in  point  to  show  that 


tiie  defendant  should  not  sneceed  in  Ini  pteaent  Bv>tion,  for  it  sup- 
poses all  \m^H  the  judgment  to  be  regcdar,  and  ezoepts  to  the 
signing  of  judgmtet  only,  which,  fdr  all  that  appears^  is  perfbctly 
regular,  if  the  prerious  prooeedings  are  regidar,  and  they  are  not 
moyed  against"  He  also  cites  the  ease  of  WiU<m  ▼.  Story,  2  U. 
G.  P.  &.,  804 ;  the  ease  of  Stmet  y.  Maedtmelh  1,  U.  0.  P.  R.,  66, 
and  the  case  of  the  Bank  of  Upper  Oanadd  y»  Vanvoehiif  et  al,,  % 
U.  0.  P.  R.,  882,  and  Sohna  y.  MuiteU,  0  DowL  467. 

By  the  2nd  section  of  the  Gommon  Law  Procedure  Act,  it  is  enacted, 
"  That  all  personal  actions,  not  bailable,  shall  be  commenced  by  writ 
of  summons,  according  to  the  form  given.**  All  writs  issued  must  be 
under  the  seal  of  the  Oonrt  out  of  which  they  issue ;  and  bt  the  16th 
section  it  is  enacted,  '*  That  the  writ  of  summons  isssued  may  be 
served  in  any  county  in  Upper  Ganada,  and  the  serrioe  thereof, 
whenever  practicable,  shall  be  personal.''  Personal  serrioe  means 
serring  the  defendant  with  a  copy  of  the  process,  and  showing  him 
the  original,  if  he  desire— 1  D.  ft  L.,  699.  It  is  held  that  the 
original  writ  need  not  be  shown  to  defendant  unlees  he  at  or  within 
a  reasonable  time  after  Serrioe,  make  a  demand  to  see  it — Peiel 
V.  AmbroM,  2,  B.  ft  0.,  761.  The  eopy  of  the  writ  is  a  very  differ- 
ent thing  firom  the  orij^nal  writ  The  copy  is  an  act  of  the  party ; 
the  ori^nal  is  an  act  of  the  court  itself ;  its  own  process  acoradited 
by  its  own  seal,  and  signed,  certified  and  issued  bfy  its  own  offieer 
on  a  proper  prcecipe  filed.  Originally,  when  a  writ  was  issued,  it 
was  entered  npon  a  rolL  Now  a  prsdoipe  is  filed.  The  appearance 
directed  by  the  statute,  and  mentioned  in  the  writ  of  summons, 
means  an  appearance  to  the  ariffmal  writ  of  summons,  and  not  an 
appearance  to  a  copy  of  a  writ 

When  formerly  actions  were  commenced  bv  a  writ  of  capias*  the 
Sheriff  was  commanded  to  have  the  body  of  the  defendant  in  Court 
upon  a  certain  day ;  but  the  exigency  of  writ  of  non-bailable  process 
was  answered  by  the  defendant  filing  a  common  appearance  with 
the  proper  officer.  This  appearance  was  always  to  tiie  original  writ 
issued  by  the  Gourt,  and  not  to  the  copy  served  by  the  party.  When 
a  defendant  is  served  with  a  copy  of  a  writ  of  summons,  in  my  opin- 
ion the  effect  of  such  serrioe  is  to  Inform  him  that  an  action  has  been 
commenced  against  him  in  the  Court,  and  that  the  court  had  issued 
an  original  Writ  of  summons  against  him.  He  may  demand  to  see 
the  original  at  the  time  of  seivice,  or  he  may  go  to  the  office  and 
examine  the  prsDcipe  or  the  writ  itself  if  filed,  and  if  he  find  that  the 
copy  served  upon  him  differs  from  the  original,  he  should  move  to 
set  the  prooess  aside  for  irregularity.  The  Courts  have  held  over 
and  over  again  that  such  a  proceeding  as  the  defendant  complains 
of  is  a  mere  irregularity  and  not  a  nullity.  If  the  Court  should  up- 
hold the  principle  that  a  par^  who  mav  be  served  with  a  piece  of 
paper  purporting  to  be  a  copy  of  an  original  writ  of  summons,  may, 
without  knowing  whether  an  original  writ  was  ever  issued  or  not, 
file  an  appearance  to  such  copy,  it  might  be  called  upon  to  a(Qudi- 
cate  upon — ^unauthorised  copies  which  might  be  served  on  parties 
out  of  malice  or  amusement  by  mischief-makers.  Before  a  party 
can  properly  enter  an  appearance  to  a  writ  of  summons,  he  should 
be  certain  that  an  original  is  issued.  This  can  be  effected  by 
demanding  to  see  the  original  at  the  time  of  serrioe,  or  by  exam- 
ining the  pnedpe  or  the  original  writ  in  the  proper  office ;  for  if 
a  defendant  enters  an  appearance  to  a  copy  of  a  writ  of  summons 
not  authorised  by  an  original,  the  appearance  may  be  treated  as  a 
nullity. 

In  tiie  case  under  conaideration,  the  original  writ  of  summons  and 
the  copy  served  upon  the  defendant  are  tiie  same  in  every  respect  (ex- 
cepting the  name  of  the  plaintiff. )  In  the  original  it  is  Hugh  Ross, 
the  correct  name ;  in  the  copy  it  u  Hugh  Fraser.  When  a  party  is 
served  with  a  copy  of  a  writ  of  summons,  he  should  take  care  before 
he  enters  an  appearance  to  see  that  an  original  is  issued,  as  his  appear- 
ance must  be  to  the  original  writ  issued  under  the  seal  of  the  Courts 
and  certified  by  its  officer,  and  not  to  the  copy ;  and  if  such  party 
find  a  variance  between  the  original  writ  issued  and  the  copy 
served,  he  should  take  proper  steps  to  put  the  matter  right,  and 
not  enter  an  appearance  to  an  unanthoriied  eopy,  as  the  present 
defendant  has  done* 

I  find  in  Harrison's  excellent  Manual  of  Costs,  at  page  83,  tha 
an  allowance  of  2s.  fid.  is  made  in  the  tariff  to  defendants  *'  for 
attending  to  examine  writ  and  prmcipe."    If  the  present  defmd- 
ant  had  taken  the  trouble  to  examine,  as  I  think  he  ought  to  have 
done,  the  teeords  of  the  Court,  he  would  filid  that  no  original 
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mrit  of  snmmoiiB  Msoei  agaiiiBt  him  on  tlM  18tli  day  of  Augwt  la^ 
at  the  snU  of  Hagh  Frasor ;  but  he  would  find  thai  one  had 
isaned  at  the  suit  of  the  present  plahitiiff,  Hugh  Bobs,  on  the  fei^ 
day  by  the  pnaeipe  on  file. 

OntheaHthori^  of  the  oases  cited,  I  must  hold  that  serrioe  of 
the  copy  in  qnestioa  is  a  mere  irregularity,  and  tiiat  the  ap- 
pearance entered  by  the  defendant  to  a  copy  nnaathoriied  bj  an 
original  was  a  nnllity,  and  that  the  plaintiff  had  a  right  under 
the  statute  to  treat  it  so,  and  to  enter  his  judgment  as  he  did. 
The  summons  to  set  aside  the  judgment,  thurefore  must  be  dis- 
charged. But  as  the  plaintiff  himself  has  committed  the  first 
error  by  serring  an  irrejgular  copy  of  the  Mijpnal  writ  of  summons 
on  the  defendant,  I  will  allow  hUn  no  costs. 

Summons  discharged  without  costs. 


DISTRICT  COURT.  PHILilDELPHIA, 


WisTBur  B.  B.  Co.  v.  Bobbbts. 

A  tookir  or  othtr  amt  vvftsd  with  ft  man  Mihorlbr  to  nl],  wltbovt  •uthoritj 
delirer,  will  not  be  prefoixied  to  bo  alao  anthorked  to  ioooIto  the  pnrchue 
mimeft  eren  thooj^  ttw  artlclo  Is  dAltrored  by  hli  principal  to  the  pnrchaaen, 
irtthoat  damnndJi^  from  them  the  payment  of  the  pnrdMMe  money  at  the  place 
of  ehlpment  A  pnrcbamr  who  has  bonght  from  an  agent  Iter  eash,  eannot  pajf 
In  anything  other  than  the  eaah  withoat  the  principal's  consent;  and  if  the 
pORftiaser  pay  the  agent  In  notes,  to  be  by  him  tnnied  Into  cash  Ibr  the  acoonnt 
of  tlie  principal,  the  purchaser  win  SQl^eot  himself  to  the  risk  incident  to  the 
proeem  of  eonvertlott,  and  tO.respansifalU^  lor  any  lom  that  might  hi^ipen  frmn 
a  want  of  fidelity  on  ^e  agent's  part  while  abont  the  oonTeraion  of  the  notes. 


whom  the  obligation  Is  to  be  fkdfllled,  unless  the  sgent  agiees  before  he  sells 
tiiem,  and  has  authority  from  the  Tendor  to  agree,  that  the  notes  are  taken  and 
bald  at  the  risk  of  his  principal,  the  Tsndiir. 

HabB|  J. — In  May,  1867,  Francis  H.  Jackson,  a  broker,  resid- 
ing and  doing  business  in  Boston,  was  employed  by  the  Western 
B.  R.  Company  of  Massachusetts,  to  sell  one  hundred  tons  of  old 
railroad  iron,  for  their  account.  Jacksonj  who  was  not  entrusted 
with  the  possession  or  custody  of  the  iron,  and  who,  so  far  as  the 
eridence  giren  at  the  trial  went,  acted  throughout  as  a  broker, 
and  not  as  a  factor,  sold  the  iron  to  the  defendants  through  the 
instrumentality  of  Lewis  Balston,  a  broker  of  this  city.  The  iron 
was  to  be  deliTered  by  the  railroad  company,  at  Hudson,  in  the 
State  of  New  York,  and  the  terms  were  cash,  payable  on  delivery. 
When  the  delivery  was  effected,  is  not  clearly  apparent,  all  the 
eridence  on  the  subject  being  a  receipt  or  bill  of  lading,  dated 
June  15,  1857,  and  given  at  Hudson,  by  the  master  of  the  barge 
N.  P.  Barnes,  for  one  hundred  tons  of  railroad  iron,  shipped  by 
the  Hudson  and  Boston  Railroad  Co.  for  the  account  of,  and  to  be 
delivered  to  the  defendants ;  but  it  must  have  taken  place  either 
at  or  before  the  date  of  this  receipt,  and  there  was  nothing  to  show 
that  neither  Jackson  or  Balston,  had  anything  to  do  with  it ; 
Jackson,  who  alone  had  any  direct  relations  with  the  railroad,  stat- 
ing in  his  answer  to  the  third  interrogatory  of  the  commission  is- 
sued to  take  his  testimony,  that  he  did  not  know  where  the  iron 
was  when  sold,  nor  when  or  where  it  was  actually  delivered.  On 
the  28rd  of  June,  1857,  the  defendants  placed  two  notes  in  tbe 
hands  of  Lewis  W.  Balston,  each  for  $1,800,  at  six  months,  with 
directions  to  sell  or  discount  them  for  their  account,  and  took  his 
receipt  for  the  notes.  On  the  6th  of  Julv,  1857,  Balston  gave  the 
defendants  another  receipt,  in  the  foQolring  language : 

**  Beceived,  Philad'a,  July  6, 1857,  three  thousand  three  hundred 
and  sixty  dollars,  being  nett  proceeds  of  two  notes  dated  June  1, 
at  six  months,  for  eighteen  hundred  dollars,  and  June  5,  at  six 
months,  for  eighteen  hundred  dollars,  of  Messrs.  A.  &  P.  Boberts. 
giyen  me  to  be  sold  on  account  of  purchase  of  old  rails  off  of  the 
Western  Bailroad. 

<«  $8,860.  (Signed)  **  Lxwis  W.  Balstoh." 

At  the  trial,  Balston  was  called  to  the  stand  by  the  pliuntiffs, 
for  the  purpose  of  proving  the  sale,  and  on  being  cross-examined 
hj  the  defendants,  stated  that  he  received  the  money  as  mention- 
ed In  tiie  receipt.  That  he  had  sold  the  iron  for  the  account  of  the 
plaintiIEk  That  he  had  received  the  notes  from  the  defendants, 
and  for  their  account.  That  he  had  paid  no  part  of  the  proceeds 
to  them  or  to  the  plaintifiis,  but  had  on  the  contrary,  appropriated 
the  whole  to  his  owtt  purposes.    That  the  proceeds  of  the  notes 


were  to  have  been  paid  to  the  defendaats,  or  appropriated  aooord- 
ing  to  their  directions.  That  the  proceeds  were  intended  to  be 
applied  to  the  payment  of  the  iron  that  such  was  the  defendants 
intention. 

Three  questions  were  left  by  the  court  to  the  Ju^.  Hist,  whether 
Balston  had  authori^  to  receive  payment  ?  Secondly,  whether 
the  payment  alleged  to  have  been  made  to  him  was  of  such  a  nature 
as  to  fall  within  the  scope  of  liis  authcrify,  if  he  had  it  ?  And, 
finally,  whether  the  proceeds  of  the  notes  were  or  were  not  recdv- 
ed  and  held  by  him  as  a  payment,  or  in  otiier  words,  whether  he 
reodved  and  held  them  for  the  aocount  of  the  plaintUfiB  or  of  the 
defendants.  The  jury  found  a  verdict  for  the  whole  amount  of  the 
purchase  money ;  and  their  finding  cannot  be  set  adde  and  a  new 
trial  granted,  if  any  one  of  the  questions  submitted  to  them  was 
properly  found  for  the  plaintiflb,  nor  unless  all  of  them  should  have 
been  answered  affirmatively  and  in  favour  of  the  defendants. 

All  the  authorities  on  the  subject  concur,  that  while  a  factor,  or 
other  agent  armed  with  an  authority  to  sell,  and  entrusted  with  the 
possession  of  and  right  to  deliver  the  thing  sold,  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to  be  also  authorised  to 
receive  the  price ;  (for  the  protection  of  the  principal,  who  would 
otherwise  have  no  means  of  enibroing  his  lien  for  the  purchase 
money,)  a  mere  autiiority  to  sell,  without  authority  to  deliver,  will 
not  extend  to  the  receipt  of  the  purchase  money,  and  will  cease  to 
exist  with  the  negotiation  and  completion  of  the  contract  of  sale. 
No  one  can  imagine  that  the  mere  employment  of  A.  by  B.  to  find 
a  purchaser,  and  make  a  bargain  for  the  sale  of  his  horse  or  house, 
win  authorite  A.  to  take  the  price  and  acquit  the  purchaser,  al- 
though the  case  is  widely  different  if  A.  be  entrusted  with  the  pos- 
session of  the  horse,  or  armed  witii  the  right  to  give  a  deed  for  the 
house.  The  evidence  here  was  that  neither  Jackson  nor  Balston, 
who  was,  be  it  observed,  employed  solely  by  Jackson,  had  the  pos- 
sesrion  of  the  iron,  which  formed  the  subject  of  this  sale,  and  it 
was,  on  the  contrary,  delivered  at  Hudson,  at  a  distance  from  their 
residences  and  places  of  business,  without  there  being  anything  to 
show  that  this  delay  was  in  consequence  of  an  instruction  or  order 
proceeding  from  them,  and  was  not  made  directly  by  the  plaintiffs 
to  the  defendants.  The  only  circumstance  appearing  at  the  trial 
to  vary  the  case,  or  render  it  different  fh>m  that  of  a  naked  au- 
thority to  sell,  was  that  the  Iron  was  delivered  by  the  vendors  to 
the  purohasors  at  Hudson,  without  asking  for  the  purchase  money, 
from  which  it  is  arsued  that  the  jury  should  have  inferred  that 
Balston  was  authorized  to  receive  that  here,  which  the  Western 
Bailroad  Company  omitted  to  demand  and  receive  at  the  place  of 
shipment.  Had  the  iron  been  consigned,  or  made  deliverable  to 
or  by  Balston,  the  argument  would  have  been  a  strong  one,  and 
perhaps  irresistible.  But  as  it  was  not,  the  only  oonclnsion  that 
can  legitimately  be  drawn  fWHn  the  failure  of  the  vendors  to  exact 
payment  on  delivery,  is  that  they  were  wilHng  to  trust  the  solven- 
cy of  the  purchasers,  and  not  that  they  meant  to  enlarge  the  au- 
thority of  the  agent  by  whom  the  sale  had  been  effected,  or  render 
a  payment  to  him  equivalent  to  a  payment  to  tbemselYes  person- 
ally. That  a  man  who  has  employed  an  agent  to  sell  a  horse,  which 
he  retains  in  his  own  stable,  and  does  not  place  in  the  keeping  of 
the  agent,  sends  the  horse  to  the  purchaser  on  receiring  a 
notification  of  the  sale  firom  the  agent,  proves  that  he  trusts  the 
purchaser,  but  not  tliat  he  places  any  larger  confidence  in  the  agent. 
If,  tiierefore,  tbe  delivery  of  the  iron  was  a  circumstance  in  fovor 
of  the  defiBudants,  it  was  but  a  circumfstance,  which  must  be  pre- 
sumed to  have  been  considered  by  the  jury,  and  H  is  not  a  suffici- 
ent reason  for  assuming,  in  opposition  to  their  ver^ct,  that  Bal- 
ston was  authorized  to  receive  payment  for  the  iron,  as  well  as  to 
sell  it 

But  even  if  Balston  possessed  fell  Authority  both  to  sell  and 
receive  payment,  it  will  not  help  the  defendants,  unless  he  was 
pidd :  and  here  the  case  Is  perhaps  more  strongly  with  the  plain- 
tiflfo  then  on  tiie  former  point  For  nothing  is  plainer  tiian  that 
a  purchaser  Who  has  bought  flrom  an  agent  for  cash,  cannot  pay 
in  anything  other  than  the  cash,  which  has  been  promised,  without 
the  consent  of  the  principal,  nor  in  any  way  that  varies  the  terms 
of  the  contract  or  of  the  agency,  and  charges  the  principal  with  a 
greater  responsibility  than  he  would  have  to  bear  if  those  terms 
had  been  pursued  and  complied  with.  Some  of  the  cases  on  this 
head  will  be  fomud  oolleeted  in  the  argument  of  eounsel  in  the  case 
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of  Farkuon  ▼.  The  Quardiant,  1  Harlstone  ft  Homan,  624,  626, 
and  although  held  by  the  Court  to  be  inapplicable  there,  are  of 
unqneBtion^  authority  when  the  circumstances  are  such  as  to  fall 
irithin  them  ;  SyktB  y.  Oylety  6  M.  ft  \f .  646  ;  Scott  t.  Irving^  1 
B.  &  Ad.  606;  Partridge  t.  Th$  Bank  of  England,  9  Q.  B.  896.  It 
is  therefore  plain,  and  was  indeed  conceded,  that  the  defendants, 
who  had  bought  fh)m  Ralston  for  cash,  could  neither  pay  him  in 
notes,  nor  give  him  notes  to  be  turned  into  cash  for  the  account 
of  his  principals,  without  sulgecting  themselves  to  the  risk  incident 
to  the  process  of  conyersion,  and  submittiDg  to  any  loss  that  might 
happen  from  a  want  of  fideli^  on  his  part  while  he  was  about  it. 
It  is  howeTcr  argued  that  alUiough  the  defendants  would  neces- 
sarily haye  been  answerable  for  the  laches  or  misfeasance  of  Ral- 
ston in  selling  the  notes,  there  was  nothing  to  preyent  them  from 
agreeing  with  him  before  the  sale,  and  at  the  time  when  the  notes 
were  placed  in  his  possession,  that  they  should  be  sold  for  their 
account  and  risk,  but  that  the  proceeds  should  be  receiyed  and 
held  for  the  account  and  at  the  risk  of  the  plaintiffs.  This  position 
howeyer,  is  exceedingly  questionable.  A  party  who  employs  the 
agent  of  another,  and  in  one  sense,  adverse  party,  to  act  in  a  busi- 
ness common  to  both,  employs  one  whose  duty  and  loyalty  are  in 
fact  pre-engaged;  and  ought  to  derive  no  advantage  from  this 
course,  which  he  would  not  have  had  from  the  employment  of  a 
third  person.  If  the  defendants  had  employed  fin  agent  of  their 
own  to  sell  their  notes,  instead  of  employing  the  plaintiffs'  agent, 
the  proceeds  would  have  been  at  their  risk,  until  they  had  not  only 
accounted  with,  but  obtained  payment  from  their  agent ;  and  they 
certainly  cannot  be  in  a  better  posiUon  because  they  choose  to  em- 
ploy the  plaintiffs'  agent  to  transact  that  which  was  essentially 
their  own  business.  It  was  their  duty,  and  not  the  duty  of  the 
vendors,  to  find  the  means  of  payment,  and  to  sell  notes  for  the 
purpose,  if  there  was  no  better  course  open ;  and  the  loss  incident 
to  the  fulfilment  of  this  obligation,  ought  to  fall  on  them,  and  not 
on  those  towards  whom  the  obligation  was  to  be  fulfilled.  And  it 
is  at  all  events  plain,  that  the  money  received  from  the  sale  of  the 
defendants'  notes,  cannot  be  viewed  as  being  the  money,  and  at 
the  risk  of  the  plaintiffs,  and  not  of  the  defendants,  in  the  absence 
of  proof  of  a  binding  agreement  to  that  effect,  before  the  notes 
were  sold,  or  of  an  appropriation  to  the  use  of  the  plaintiffs  after- 
wards. That  an  agent  employed  by  a  debtor  to  sell  a  horse  for  the 
purpose  of  procuring  the  means  of  payment,  is  also  the  agent  of 
the  creditor,  does  not  render  the  horse  less  the  debtor's,  nor  de- 
prive him  of  the  right  to  countermand  the  sale,  or  say  what  use 
shall  be  made  of  the  purchase  money,  after  a  sale  has  been  effec- 
ted, unless  there  is  some  agreement  to  the  contraxy  with  the  agent, 
and  the  latter  is  authorised  so  to  agree.  Prima  facie  the  horse  is 
still  the  debtor's,  until  sold,  and  the  price  received  for  it  his  after- 
wards ;  and  it  necessarily  follows  that  the  risk  must  also  be  his, 
and  not  the  creditor's ;  and  if  he  would  get  rid  of  this  responsi- 
bility, he  must  show  when  and  in  what  manner  it  passed  from  his 
shoulders,  and  was  shifted  to  those  of  the  opposite  party.  Now 
hero  there  was  an  entire  absence  of  proof  that  Ralston  either  agreed 
or  had  authority  to  agree,  to  take  and  hold  the  notes  at  the  risk  of 
his  principals,  before  he  sold  them,  and  the  preponderance,  if  not 
the  whole  weight  of  the  evidence,  was  that  there  was  no  appropri- 
ation of  the  proceeds  of  the  notes  to  the  payment  of  the  iron,  while 
they  remained  in  his  hands,  and  before  Uiey  were  misapplied  to 
his  own  purposes.  The  utmost,  therefore  which  the  defendants 
could  ask,  consistently  with  the  evidence,  was  an  instruction  that 
the  money  produced  by  the  sale  of  the  notes  might  he  rendered  Uie 
plaintiffs  money,  and  put  at  their  risk  by  an  onler  or  direction  to 
that  effect  from  the  defendants,  or  a  mere  exchange  of  receipts 
with  Ralston  after  it  had  been  received  by  him,  and  before  he  had 
devoted  it  to  any  other  purpose.  And  the  jury  were  told  that  if 
such  a  direction  was  in  fact  given  to,  or  agreement  made  with  him 
while  he  still  held  the  money,  there  was  no  necessity  for  his. hand- 
ing it  over  in  order  to  get  it  back  again,  and  the  payment  would 
be  a  good  one,  if  he  was  duly  authorixed  to  receive  it  That  a 
verdict  was  rendered  for  the  pluntiffs  under  this  instruction,  and 
not  for  the  defendants,  was  no  doubt  because  Ralston  himself  testi- 
fied positively,  although  not  without  some  embarrassment  arising 
from  the  situation  in  which  he  had  unfortunately  placed  himself, 
that  although  the  intention  was  that  the  money  should  go  in  pay- 
fnent  of  the  iron,  it  had  never  been  act^aU^  so  appropriated,  and 


Had  consequently,  always  remained  in  his  hands,  so  long  as  it  did 
remain  there  as  the  money,  and  subject  to  the  control  of  the  defen- 
dants, and  not  of  the  plaintiffs.  I  regard  this  testimony  as  being 
nothing  more  than  the  condunion  which  the  law  would  have  drawn, 
had  he  not  so  testified,  in  the  absence  of  proof  of  a  specific  appro- 
priation of  the  money  after  he  had  received  it,  other  than  that  re- 
cited in  the  receipt  of  July  6th.  For  even  if  the  recital  that  the 
money  receipted  for,  was  the  proceeds  of  notes  '<  given  to  be  sold  on 
account  of  the  purchase  of  railroad  iron,"  is  to  be  considered  as 
meaning  that  the  notes  were  given  on  account  or  in  payn^ent  of 
the  price  of  the  iron,  it  would  not  be  less  true  that  the  defendants 
could  not  in  law  give  notes  as  a  substitute  for  cash,  or  bargain  that 
an  agent  solely  authorised  to  receive  cash,  should  take  and  sell 
notes  at  the  risk  of  his  principals,  instead  of  cash.  And  even  if 
this  were  not  so,  the  jury  would  still  have  been  fully  entiUed  to 
give  credence  to  the  statements  of  Ralston,  that  no  such  bargain 
or  agreement  was  in  fact  made,  in  preference  to  his  previous  writ- 
ten or  unwrttten  declarations. 

I  have  hitherto  considered  this  case  as  it  arose,  and  was  preeen- 
ted  by  both  parties  at  the  trial,  in  obedience  to  the  well  known 
rule  that  everything  which  is  not  made  to  appear  by  some  legiti- 
mate means  of  proof,  it  is  to  be  regarded  as  if  it  did  not  exist  in 
fMt  But  some  additional  matter  is  now  brought  forward,  oon- 
sisting  of  a  correspondence  of  the  pl^ntiffs  with  their  agents,  and 
of  the  agents  with  each  other,  which  the  plaintiffs  have  with  much 
liberality,  placed  at  the  disposition  of  the  defendants  since  the 
verdict,  and  which  the  defendants  wish  to  have  examined  in  aid  of 
their  motion  for  a  new  triaL  This  correspondence  is  not,  in  any 
proper  sense  of  the  word,  after-discovered  evidence,  because  the 
defendants  might  have  obtained  and  produced  it  at  the  trial  if  they 
had  thought  proper,  as  readily  as  at  the  present  moment.  Still,  IT 
the  letters  thus  laid  before  us  showed,  or  even  tended  materially  to 
show,  that  the  defendants  had  in  point  of  right  and  justi<^,  paid  a 
demand  once  which  the  verdict  would  compel  them  to  pay  again, 
I  should  have  been  disposed  to  go  to  the  utmost  verge  of  the  dis- 
cretion given  by  the  law,  for  the  sake  of  preventing  ixyustice  by 
granting  a  new  trial.  But  on  looking  at  the  documents  in  ques- 
tion, it  appears  that  although  Jackson  was  empowered  to  direct 
the  delivery  of  the  iron,  and  it  was  in  fact  delivered  on  his  order, 
Ralston  had  no  such  authority,  and  on  the  contrary,  acted  in  a 
merely  subordinate  position  to  Jackson,  exercising  no  control  over 
the  property  sold,  and  baring  nothing  to  do  with  its  delivery.  And 
when  Jackson,  who  remained  or  had  been  kept  in  ignorance  of  the 
payment  alleged  to  have  been  made  to  Ralston,  wrote  to  the  lat- 
ter, urging  him  to  press  the  defendants  to  pay,  he  did  not  outhor^ 
ize  or  request  Ralston  to  receive  the  money,  and  on  the  contrary, 
reqmred  that  the  defendants  should  remit  it  direcUy  to  plainti&. 
But  even  if  the  correspondence  showed,  which  it  fidls  to  do,  that 
Ralston  was  authorized  to  receive  payment,  it  would  still  fall  far 
short  of  showing  that  the  defendants  were  authorized  to  pay  him 
in  notes  instead  of  money,  or  tliat  the  Ainds  which  came  to  his 
hands  from  them,  were  received  not  for  their  account,  but  for  that 
of  the  plaintiffs.  There  is  nothing  in  the  evidence  now  laid  before 
us,  to  change  the  conclusion  at  which  we  had  arrived  without  it^ 
and  it  is,  consequentiy,  unnecessary  to  consider  whether  the  cir- 
cumstances under  which  it  is  presented,  are  such  as  to  render  it 
admissable  as  an  element  in  our  decision. 

The  result  of  the  whole  is,  that  there  is  no  sufficient  reason  in 
point  either  of  fiust  or  of  law,  for  setting  aside  the  vwdict,  and  we 
discharge  the  rule  for  a  new  triaL 


SUPREME  COURT  OP  PENNSYLVANU. 


Babolat  Railuoas  ft  Goal  Go.  t.  Josifh  Ingham. 

Where  damagee  im  claimed  for  any  liUnnr,  cauaed  \xj  a  nnieanee,  it  la  oampetaat 
for  the  defendant  to  ihow  that  the  whole  cause  of  miaehlef  conld  ham  been  re- 
moved for  a  email  aom,  with  a  yitw  to  the  admeaanrement  of  damanei. 

The  right  to  erect  a  mill-dam,  conferred  hy  the  Act  of  18(KL  is  bat  a  lioenee  to  the 
riparian  owner,  rat^Ject  to  be  revoked  whenever  the  pnbile  interest  reqniree  It. 

Bat  in  reipect  to  the  creeka  and  smaller  streama  of  Pmn^lvanla,  the  practice  of 
the  Land  Offlce  has  been  to  include  them  in  warrante  and  larveya  aa  part  of  tlia 
public  lands ;  Ibev  belong  to  the  owners  of  the  tracts  within  which  thcnr  laj, 
who  maj  convey  the  bodies  of  the  streams  to  one  and  the  a^joinhig  land  to  an- 
other. 

Natnre  of  «  ereek«  aad  small  rivsn"  in  PmiuylvaBSa  defined  sad  expoandad. 
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Error  to  Common  Pleas  of  Bradford  Go.  The  opinion  of  the 
eonrt  was  delirered  by 

WooDWABD,  J. — ^The  first  error  assigned  is  for  rejecting  the  de- 
fendants' offer  to  prove  that  it  would  not  cost  more  than  $140  to 
remoTc  the  bar  in  the  creek  from  the  head  of  Mason's  pond  and 
upwards,  so  as  to  admit  a  free  flow  of  water.  It  would  seem  that 
this  bar  was  the  principal  nuisance  complained  of  by  the  plaintiff. 
It  was  this,  that  according  to  his  Tiews,  caused  the  back  water  in 
his  tail-race,  to  the  iigury  of  his  machinery.  It  was  cMefly,  if 
not  altogeUier,  for  this,  that  his  witnesses  estimated  his  damages 
at  from  $3,000  to  $8,000,  and  for  which  the  Jury  gave  him  a  Ter- 
dictof$3,472. 

Now,  why  it  waa  not  competent  for  the  defendant  to  show,  in 
an  answer  to  a  claim  for  so  large  damages,  that  the  whole  cause 
of  mischief  could  be  remedied  for  $140,  we  cannot  understand. 
It  was  alleged  on  the  part  of  the  defendant,  that  this  bar  was  in 
part,  at  least,  the  result  of  the  natural  action  of  the  water,  but 
whatcTer  the  cause  of  its  growth,  whether  the  natural  flow  of  water 
or  the  artificiid  embankments  of  the  Railroad  Company,  or  both 
combined,  the  company  claimed  that  it  could  be  remoTcd  for  .the 
inconsiderable  sum  mentioned  in  the  offer.  Had  the  jury  been 
persuaded  of  this,  they  could  ncTcr  have  given  the  lerdlct  they 
did.  The  court  should  have  given  the  company  a  chance  to  per- 
suade the  jury,  and  to  this  end  should  have  admitted  the  eyidence. 
It  went  directly  to  the  admeasurement  of  damages.  It  was  much 
more  certain  proof  in  its  nature,  than  those  speculatiTe  views  on 
which  damages  in  such  cases  are  too  often  assessed.  For  this  er- 
ror of  the  trial  the  cause  must  go  back. 

But  we  find  no  other  error  upon  the  record.  The  second  point 
of  the  defendants'  was  answered  in  their  favour,  and  the  court 
refused,  properly,  to  affirm  their  first  point  That  the  defendants 
had  a  legal  right  to  erect  the  embankment  in  the  construction  of 
their  railroad  on  the  plaintiff's  land,  was  a  truism  under  the  law 
of  their  incorporation,  which  the  learned  judge  did  not  mean  to 
deny,  but  the  other  proposition  that  the  company  were  not  liable 
for  damage  done  to  the  plaintiff's  water  power^  if  it  was  situated 
on  the  part  of  Towanda  creek  which  had  been  declared  a  public 
highway,  was  the  pith  of  the  first  point,  and  this  was  negatived, 
as  it  should  have  been. 

In  respect  to  the  great  rivers  of  the  State,  such  as  are  navigable 
by  nature,  and  therefore  public  highways  by  the  common  law,  it 
has  been  repeatedly  declared  that  the  Mill-dam  Act  of  28rd  March, 
1808,  is  but  a  license  to  the  riparian  owner,  subject  to  be  revoked 
whenever  the  interests  of  the  public  requires  it.  This  doctrine 
was  applied  in  Monongahda  Jiav.  Co,  v.  Kooru,  6  W.  &  S.  112,  to 
the  Toughiogeny,  which  is  one  of  the  streams  enumerated  by  C.  J. 
Tilgham,  in  Shrunk  v.  The  Schuylkill  Nav.  Co.,  14  8.  &  R.  79,  as 
among  the  '*  principal  rivers"  of  Pennsylvania.  And  again,  in 
Sutquehanna  Canal  Co  v.  Wright,  9  W.  &  8.  11,  the  same  doctrine 
was  applied  to  the  Susquehanna  river,  which,  as  well  as  its  princi- 
pal branches,  has  always  been  considered  a  public  river.  And 
once  again,  in  the  New  York  and  Erie  Railroad  Co,  v.  Toung,  9 
Casey,  1 81,  it  was  applied  to  the  North  Branch  of  the  Susquehanna, 
always  a  navigable  river,  according  to  the  common  law  definition 
that  has  obtained  in  Pennsylvania. 

In  all  these  cases,  the  right  claimed  by  the  riparian  owner  was 
a  permissive  right  to  use  rivers,  the  soil  of  which  had  never  been 
granted  by  William  Penn,  his  successors,  or  the  Commonwealth. 
The  rivers,  and  the  bed  of  the  rivers,  belonged  to  the  Common- 
wealth, and  constituted  part  of  the  eminent  domain.  Private  sur- 
veys bounding  on  them  were  stopped  at  low- water  mark.  Where 
the  Commonwealth,  by  its  legislature,  authorized  riparian  owners 
along  9uch  streams  to  erect  dams  for  their  own  convenience  and 
profit,  it  was  a  sort  of  public  license,  like  the  fisheries  and  ferries 
which,  by  numerous  Acts  of  Assembly,  were  granted  in  all  our 
public  rivers.  And  being  a  mere  license  to  trespass  on  the  public 
domain  without  any  consideration  received  therefor,  it  had  none 
of  the  indefeasibility  of  a  contract,  and  might  be  revoked  at  the 
will  of  the  sovereign,  or  to  be  granted  to  another. 

But  in  respect  to  the  creeks  and  smaller  streams  everywhere 
found  in  Pennsylvania,  the  practice  of  the  land  office,  whether 
under  the  Pproprietaries  or  the  Commonwealth,  has  been  to  in- 
clude them  in  wft^nts  and  surveys,  as  part  of  the  public  lands. 


Streams  thus  falling  within  the  lines  of  a  survey,  were  covered  by 
it,  and  belonged  to  the  owner  of  the  tract,  who  might  afterwards 
convey  the  body  of  the  stream  to  one  person,  and  the  adjoining 
land  to  another.  When  any  of  this  class  of  streams  formed  the 
boundary  of  such  tract,  the  grantee  acquired  title  ad  filum  aqu^x. 
Coovert  v.  O*  Conner,  8  W.  477.  There  is  but  one  difference  be- 
tween a  stream  running  through  a  man's  land,  and  one  which  runs 
by  the  side  of  it ;  in  the  former  case  he  owns  the  whole,  and  in 
the  latter  but  half.  Starr  v.  Child,  20  Wend.  149.  It  is  custom- 
ary to  speak  of  these  streams  as  not  navigable,  in  contradistinction 
to  those  larger  rivers  not  granted  by  the  Commonwealth,  and  which 
are  ci^led  navigable. 

In  England,  those  streams  only  are  called  navigable,  in  which 
the  tides  ebb  add  flow ;  but  with  us,  all  our  public  rivers,  whether 
fresh  or  salt,  are  navigable,  and  hence  a  very  erroneous  idea  has 
sprung,  that  such  rivers  only  are  public  highways,  and  that  in  the 
lesser  streams  granted  by  the  Commonwealth  to  purchasers,  the 
public  have  no  right  until  they  are  declared  by  law  to  be  highways. 
This  is  a  misconception,  produced  no  doubt  by  the  veiy  indefinite 
term  navigable — a  word  which  may  mean  an  ascending,  as  well  as 
descending  navigation,  by  boats  of  considerable  burthen,  or  merely 
a  descending  narigation  by  arks  and  rafts,  at  all  seasons,  or  by 
arks  and  rafts  in  seasons  of  freshets.  Our  ideas  of  public  and  pri- 
vate rights  in  streams  of  water,  ought  not  to  be  dependent  on  so 
vague  and  indeterminate  a  word. 

If  we  go  back  to  Magna  Charta,  we  shall  find  it  written  in  the 
xxiii.  cap.  Omnet  Kidelli  deponantur,  &c.,  a  clause  which  has  been 
translate,  '*  All  rivers  f^om  henceforth,  shall  be  utterly  put  down 
by  Thames  and  Medway,  and  through  all  England,  but  only  by 
the  sea  coasts."  This  I  understand  to  have  been  a  formal  declara- 
tion and  vindication  of  the  right  of  all  up-stream  people  to  have 
an  unobstructed  channel  in  streams  capable  of  being  used  for 
transportation,  not  only  for  purposes  of  trade  and  commerce,  but 
also  for  the  assent  of  fish,  which  sometimes  were  indispensable  for 
subsistence.  Accordingly,  it  is  laid  down  by  Lord  Hale,  (see  Har- 
grave's  Tracts  De  Inre  Maris,  cited  in  Angell  on  Water-courses,  s. 
686,)  **  All  rivers  above  the  flow  of  tide-water,  are  by  the  common 
]KW,prima/aeie  private ;  but  when  they  are  naturally  of  a  sufficient 
depth  for  valuable  floodage,  the  public  have  an  easement  ther^n, 
for  the  purpose  of  transportation  and  commercial  intercourse ;  and 
in  fact,  they  are  public  highways  by  water." 

This  I  apprehend  is  an  exact  definition  of  our  creeks  and  smaller 
rivers,  such  as  have  been  granted  by  warrant  and  survey.  They 
are  private  property,  but  if  of  sufficient  capacity  at  any  stages  of 
water  to  be  used  for  transportation  of  lumber  or  other  goods,  they 
are  held  sul^ect  to  that  public  easment  which  our  English  ances- 
try guarded  with  great  jealously,  as  numerous  old  statutes  subse- 
quent to  Magna  Charta  abundantly  attest.  When,  therefore,  our 
legislature  declares  such  streams  to  be  public  highways,  the  act  is 
merely  declaratory  of  the  common  law,  but  beneficial  nevertheless, 
as  bringing  the  stream  within  the  protection  of  the  remedial  pro- 
visions of  the  Mill-dam  Act  of  1803.  This  latter  act  is  by  its  terms 
applicable  to  **  any  navigable  stream  of  water  declared  by  law  a 
public  highway,"  and  it  is  itself  declaratory  of  the  common  law, 
in  the  clause  which  forbids  him  who  erects  or  maintains  a  dam 
•<  to  obstruct  or  impede  the  navigation  of  such  stream,  or  prevent 
the  fi^h  from  passing  up  the  same." 

Now,  to  apply  these  rules  and  principles  to  the  case  in  hand, 
Ingham  was  the  owner  of  land  under  a  patent  issued  8rd  Novem- 
ber, 1786,  and  which  was  bounded  by  Towanda  creek.  He  was 
thus  the  absolute  owner  of  one-half  of  the  stream — of  the  bed  of 
it,  and  of  all  the  water-power  it  contained,  subject  only  to  the 
public  right  of  passage  for  such  craft  as  was  suitable  to  the  ca- 
pacity of  the  stream,  and  to  an  unobstructed  passage  of  fish.  In 
1803  the  legislature  declared  this  part  of  Towanda  creek  '*  a  pub- 
lic highway  for  the  passing  of  rafts,  floats,  or  other  vessels."  This 
did  not  abridge  Ingham's  right  of  property.  The  legislature  could 
not  take  away  without  compensation,  property  fairly  vested  in  him. 
He  was  as  truly  and  as  entirely  the  proprietor  of  the  premises  after 
the  Act  of  1818  as  before.  The  water-power  was  property,  and  it 
was  his  property.  He  might  improve  it  by  damming  his  half  of 
the  stream,  or  with  the  consent  of  his  opposite  neighbour,  the 
whole  of  it,  and  of  the  water-power  so  improved  he  could  no  more 
b<r  despoUed,  without  oompensation  made  to  him  in  the  forms  of 
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tiie  Constftntion,  tfaftt  he  eonld  "be  d«prittMl  of  the  aolid  ucmB  gttOk- 
ted  to  hioi  by  the  Commonwealth. 

HiB  dam  mast  not  obstraot  the  natigation  of  the  fish,  beeanse 
he  took  title  from  the  OommonireaUh  subject  to  that  servittide  or 
pnbUo  right— one  oY  the  anoient  English  **  liberties''  whloh  Magtia 
Charta  rescued  from  oblirion— which  numerous  old  statutes,  in 
the  times  of  Henry  IT.  and  the  Edwards,  defined  and  defended — 
which  the  immigrants  bronght  over  with  them,  and  which  Penn 
expressly  recognized  in  the  22nd  Sect  of  his  firsTfrtime  of  Gov- 
ernment, adopted  in  1808 — and  which  became,  in  this  manner,  an 
indefeasible  condition  of  Pennsylyania  tenures.  The  Mill-dam  Act 
of  1808,  was  a  fuller  provision  for  the  regulation  of  this  public 
right,  and  supplied  a  statutory  remedy  for  its  Infringment,  but  was 
not  a  Heense  to  Ingham  to  bntld  on  his  own  land.  When  he  im- 
pMved  his  water-power,  he  did  it,  not  as  tenant  at  will,  under  a 
revocable  license,  but  on  the  sure  footing  of  that  dominion  which 
an  owner  exercises  over  soil  tSiat  he  holds,  in  fee  simple,  fh>m  his 
sovereign.  l!bis  oenoelt,  that  the  Commonwealth  granted  a  license 
im  1808  to  build  on  land  she  sold  and  was  paid  for  befote  1786, 
may  lead  very  logically  to  the  conclusion  that  it  was  competent  for 
the  Commonwealth  to  revoke  the  license  in  1808  and  grant  to  the 
Railroad  Co.  the  right  to  destroy  Ingham's  water-power,  without 
oompensation,  but  it  is  only  a  oonoeH  after  all,  and  can  aflord  no 
solid  basis  for  the  conclusion  claimed.  It  may  be  harmless  if  not 
strictly  correct  language  to  speak  of  the  Act  of  1808  as  Hoensing 
riparian  owners  along  our  *'  principal"  rivers  to  use  wiier-power 
which,  never  having  been  granted  to  a  dtiien,  belongs  to  the  State 
as  a  sovereign,  but  when  applied  to  such  streams  as  the  Towanda 
creek,  which  having  been  granted  by  the  sovereign,  are  private 
property,  it  is  false  language,  and  it  begets  false  ideas.  If  it  were, 
indeed  so,  that  the  Aot  of  1808  makes  every  mill  owner  along  these 
lesser  streams  a  mere  tenant  at  will,  it  would  be  palpably  nnoon- 
Btitutional ;  but  regarded  as  an  act  for  the  regulation  and  detece 
of  a  supervening  common  law  right  of  the  puUic,  subject  to  which 
the  mill  owner  bought  and  has  always  held  his  land  and  water- 
power,  it  is  constitutional  and  wholesome  legislation. 

For  these  reasons  we  are  of  opinion  that  the  main  proposition 
in  the  defendants'  first  point  was  cerrecUy  denied,  and  the  judg- 
ment is  reversed  only  because  of  the  rejection  of  the  evidence  men- 
tioned in  the  first  bill  of  exceptions. 

Judgment  reversed  and  a  venire  fadaa  de  ncvQ  awarded. 


MONTHLY     REPERTORY. 


CHANCERY. 


M.  R. 


JwL  25. 


Fkahxs  ▼.  Bbooxsb. 

WUl — Legacy — Atnb^Uy. 

Testator  bequeathed  a  certain  sum  of  money  to  trustees  in 
trust  for  his  daughter  E.  for  her  separate  use  independent  of  her 
husband,  and  after  the  decease  of  E.  to  her  husband  for  his  life 
with  remainder  to  all  and  every  the  children  of  £.  by  her  present 
or  any  future  husband. 

After  testator's  decease  E's  husband  died  and  she  married  again. 
E.  died  leaving  her  second  husband  her  surriring.  On  bill  filed 
by  second  husband  against  trustee  of  the  wilL  Meld,  that  the 
benefit  of  the  gift  was  confined  to  the  husband  living  at  the  date 
of  the  will  and  the  death  of  the  testator. 


V.  C.  K. 


Jan.  26. 


PATins  v.   BOULOOTT. 

Fraetiee'-'Appointment  of  r^eaentative. 

Where  a  decree  for  sale  has  been  made  of  an  insolvent  estate, 
and  the  legatees  have  disclaimed,  the  executors  renounced,  and 
an  administrator  ad  Utem  is  dead,  the  court  will  ex  parte  on  motion 
appoint  a  personal  representative  on  production  of  an  affidavit  as 
to  the  insolrency  of  the  estate  and  notice  to  the  parties  entitled 

to  administer. 

-  —  ■  - 

V.  C.  K.  Fo&wJLBB  y.  Edqiittom.  Jan,  27,  81. 

Aetignment — Priority — IfoUce — Hueband  and  wtfe. 

Where  a  husband  in  right  of  his  wifs  who  is  one  of  the  repre- 
Mntatives  of  an  intestatee'  estate  asaigns  hie  share  in  the  estate 


fbr  value,  and  becomes  insolvent,  notice  to  the  wife,  if  proved  is 
not  notice  to  both  the  representatiees,  a  wife  being  under  the 
dominion  of  her  husband  has  constructive  notice  of  his  mats. 

f  he  principle  appUoafele  to  a  trustee  wiio  is  also  *  eeatm  gm 
iruet  and  assignor  of  a  f^ind  nppltes  also  te  a  /erne  ^vert  on  th« 
question  of  notice. 


r.  C.  W. 


DsmnHoim  v.  Tfet^oT. 


Jan.  80. 


Judgment — Power  qf  eale-^ExeetUor — Abetraet  ofUtie. 

Real  and  personal  estate  was  given  by  tiie  testator^  will  to  A. 
one  of  his  daughters  and  his  sole  executrix  upon  trust  to  sell  and 
convert  (with  power  nevertheless  to  anspend  each  sale  for  such 
period  as  she  should  thbik  fit^  nad  stand  possessed  of  the  elear 
moneys  arising  from  snoh  sale  in  trast  for  the  testators  three 
daughters  A.  B.  and  C.  it  being  ileolared  that  A'e  i«o«i{»t  should 
be  n  good  disohaige  to  pnrehasers. 

After  the  testator^s  death,  A.  maanied  and  witii  thie  oenonvsnoe 
of  ker  husband  caused  the  real  estate  to  be  void  by  auotien  fi.  be^ 
ecming  the  purchaser.  Shortly  aller  Ae  contract  for  into  bat 
before  the  completion  of  the  pnrnhaee  judgteats  were  entered  np 
against  A's  husband  to  ecu  amovnt  jfttf  exceeding  the  pvrefaaai 
money.  Upon  the  refusal  of  E.  to  oomplele  his  purchase  until 
the  juc^pments  had  been  satisfied,  tpecifio  performance  deereed 
with  costs,  the  oonrt  holding  that  the  judgment  creditor  eonld  not 
inteifare  with  the  sale  out  of  the  proceeds  d  which  no  beneficial 
interest  accrued  to  A.  and  the  olner  t$$tm  gue  trmsts,  until  the 
testators  debts,  &c.,  had  been  diaohaiiged  and  his  estate  admin- 
istered. 

Although  it  may  not  be  necessary  to  insert  upon  the  abstract 
the  particulars  of  an  equitable  charge  whieh  has  been  already 
paid  off,  the  &ct  of  such  a  ehaige  having  eflfected  the  property 
should  not  be  concealed  from  the  purchaser. 


V.  0.  W. 


MrrcHiLL  V.  Colls. 


Jan.  80. 


SeUlemenl^Comiruetion^^**  {ZfimorrtW— •^Mast  qf  kin  of  wf^ 

By  the  settiement  made  upon  the  marriage  between  A.  and  B. 
a  sum  of  stock  was  settied  to  the  separate  use  of  B.  (the  wife)  fbr 
her  life  with  trusts  after  her  death  as  to  one  inolety  for  children 
of  the  marriage  as  to  the  other  moiety  for  the  husband  for  his  life 
after  his  dea^  upon  the  same  trusts  as  had  been  declared  of  the 
first  moiety.  In  default  of  ohildrsn  taking  vested  interests  (a^ 
taining  21  or  dving  under  that  age^  leaving  iesue^  upon  trust  as  to 
the  whole  for  the  husband  for  life  and  after  his  aeath  according  to 
the  appointment  of  B. ;  and  in  defhult  of  such  appointment  upon 
trust  for  the  person  or  persons  Who  at  the  death  of  B.  should  be 
of  her  blood  and  in  kin  to  her  and  would  have  been  entitied  undeit 
the  statute  of  dislributions/*  in  case  B.  had  died  possessed  tiiereof 
intestate  and  unmarried." 

B.  died  in  child  birth,  leaving  an  infant  daughter  who  survived 
one  day  only. 

ffeid,  that  the  infant  daughter  was  entitled  nnder  tho  ultimate 
limitations  in  default  of  appointment  as  B's  next  of  kin  under  the 
statute  of  distributions. 


L.  C. 


Pabish  v.  Slexxah. 
Landlord  oful  tenmU-^**AU  outgoingt." 


Feb.  11. 


Agreement  between  landlord  and  tenant  for  the  lease  of  a  fhrm 
for  a  term  of  years  at  a  yearly  rent  "firee  of  all  out  goings." 

Held,  that  the  word  "  out  goings"  included  the  land  tax  and 
titie  commutation  rent  churge. 


L.  J. 


1*66.24. 


NkLSOV  v.   SSAMAJt. 

Praetiee — Partia — Tttutee  of  an  eguitg. 

A  fttnd  was  paid  into  court  by  the  executors  of  a  deceased 
trustee.  A.  eeetui  que  trust  appointed  now  trustees  under  a  power 
in  the  settiement,  but  the  property  was  not  assigned  to  them  or 
transfbrred  into  their  names.  An  incumbrancer  filed  a  bill  to 
secure  the  fund  to  which  he  made  the  executon  parties. 

jETeUf,  that  the  new  trustees  were  also  necessary  parties. 


1880.] 
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In  n  WiLTSHiBa's  Estati. 

WQt — Adminiitration  ntmmona — Admistion  of  ataett — Priority  of 

Ugaeiu — Annuity, 

An  exeoator  cannot  l>e  charged  upon  an  adnussion  of  assets  on 
an  administration  sanunons. 

A  testatrix  bequeathed  the  residne  of  the  monies  to  arise  fh>m 
her  real  and  personal  estate  to  the  children  of  W.,  and  directed 
that  her  tmstee  should  in  the  first  instance  out  of  such  residue 
pay  an  annuity  of  £20.    The  assets  were  insufficient. 

HM,  that  tiie  pecuniary  legatees  were  entitled  to  be  piud  in 
priority  to  the  annuitant 


V.  C.  K. 


Ceaiq  y.  WmsLiB. 


Jan%Z, 


WUl — Cmi»€rnon~'Anmiiti€$'^L€a»ekold%    LandB — JZMft-— 

Mtfertne€, 

If  a  testator  giTes  personalty  or  personalty  and  realty  combined, 
whether  charged  or  not  te  one  for  life  with  remainder  oTer,  and 
there  is  no  specific  indication  ef  intenttion,  either  tiiat  he  wishes 
it  to  be  held  in  spede  or  converted,  an  intention  that  he  wiriies  it 
to  be  converted  wiU  be  presumed.  But  Sf  there  ia  on  the  Dmsc  of 
the  will  any  spedfio  indication  of  intention  either  way  this  rule  as 
te  CMtrersien  does  not  apply. 

An  inference  that  a  teetator  contemplated  an  appropriation  ef 
a  fund  for  a  particular  purpose  is  not  a  euffidest  indication  of  a 
wish  that  there  should  be  a  conversioa. 

The  words  "lands"  and  « rents  and  profits"  do  not  point  to 
leaseholds  if  there  be  freeholds  although  sufficient  to  pass  lease- 
holds. If  the  Court  considers  that  there  ought  to  be  a  oouTersion 
it  may  still  Effect  a  reference  to  chambers  to  ascertain  whether  it 
wtU  be  for  the  benefit  of  the  parties  that  the  property  should  be 
held  in  specie. 


V.  C.  B. 


GnnnwAT  v.  G&skitway. 


Jan.  16, 17. 


WUl'^omlfueli^n — R^al  and  personal  €$taU  bknded  toyUker — 

UstaU  iail-^Conver»ion» 

A  testator  gave  his  real  and  personal  estate  in  trust  as  to  the 
annual  income  Ibr  E  &  C  or  the  heirs  of  their  bodies,  and  if  either 
should  die  leaving  heirs  of  his  body  his  share  should  go  to  such 
heirs,  but  if  one  die  without  issue  then  the  whole  income  should 
go  the  snrvivor,  and  in  case  of  his  death  to  his  heirs.  But  in 
case  both  should  die  without  issue,  then  the  whole  property  to  be 
equaUjr  divided  among  his  next  of  kifi.  And  he  appointed  execu- 
tors with  power  to  sell,  dispose  of  and  convert  into  moneiy  his 
real  and  personal  estate  by  public  aucUen  on  private  contract  as 
to  them  should  seem  meet. 

Held,  that  upon  the  whole  language  of  the  will,  there  was  a 
conversion  of  the  real  estate,  and  that  there  was  no  devise  in  specie 
to  £  and  €  as  tenants  in  tail. 


COMMON  LAW. 


Q.  B.  RsouiA  y.  Jobnsok.  Feb,  8. 

FraeHce-^Indieimmif&r  vbHnteUny  luykway^^Ifew  trial. 

Where  a  defendant  Is  acquitted  on  an  indictment  for  obstruclSng 
a  highway  the  court  will  not  grant  a  new  trial  on  Uie  ground  that 
the  verdiet  is  against  the  evidence. 


C.  P.  WAXiia  y.  Hiu.  Jan,  80. 

Cotti  of  the  day — Sow  hiU  ^ntered-^Boih  pariiet  in  dsfauU. 

^  A  case  was  called  on  at  the  sittings  of  the  court  and  the  plain- 
tiff and  his  witness  not  being  present  the  Judse  ordered  a  non-suit 
to  be  entered  upoa  which  the  defendant  immediately  left  the  court 
Soon  after  he  had  gone  the  plaintiff  arrived  and  discovered  that 
the  jury  had  notb^  sworn  upon  which  the  learned  judge  said 
that  he  would  wait  for  the  defendant  till  one  o'clock. 

The  defendant  however  had  left  the  town  and  therefore  did  not 
appear  and  the  judge  then  ordered  the  words  *'  struck  out"  to  be 
substituted  for  **  non-suit **    The  plaintiff  it  appeared  had  mis- 


taken the  Judge  to  say  the  day  before  that  common  jury  cases 
were  not  to  be  taken  on  that  day  and  thevefort  he  and  his  wit- 
nesses had  not  come  into  court 

Beldj  that  as  the  defendant  was  in  defaaU  in  not  seeing  that 
the  jury  were  sworn  and  the  plaintiff  in  default  in  not  be^  in 
court  when  the  cause  was  called  on,  the  costs  of  the  day  and  this 
rule  should  be  costs  in  the  cause. 


EX.  G.  Feb.  4. 

CaSKNONI  XT  AL  ASSIGNXIS  v^B.  E.  AssuxAxoi  Co. 

Policy  ofinaurance — Condiiion'-^orfeUure — Untrue  statement. 

A  policy  of  insurance  effected  by  A.  on  his  own  life  was  subject 
to  a  condition  that  it  was  to  be  void  in  case  any  untrue  statement 
was  contuned  in  any  document  deposited  with  the  Insurance 
Company  in  relation  to  the  insurance  by  the  assured.  Certun 
documents  were  eo  deposited  with  the  company  containing,  among 
other  matters  the  questions  following: — Q,  "Whether  assured 
had  since  inftocy  had  disease  requiring  confinement  ?"  A,  **  No. ' ' 
Q.  *'How  often  had  medical  attendance  been  required  f  A. 
**  One  year  ago."  Q,  **  For  what  period  confined  to  bed  <»  house?" 
A.  *  *  A  week. "  Q,  '*  Name  and  address  of  medical  attendant  em- 
ployed on  occasion  of  such  disease  ?"  A,  Br.  B."  In  fact  the 
assured  had  subsequentiy  to  the  disease  attended  by  Dr.  B.  an- 
other and  a  dangerous  Ukiess,  for  which  three  other  mediosi  men 
had  attended  him. 

ffeldt  that  the  above  answers  were  untrue  and  also  the  polic^y 
void. 


Q.B. 


Feb.  7. 


PXIOK  AXD  OTBSSS  V.   WlUOX. 

Damayes — Contract  over — N6tie$. 

A  ship  belonging  to  the  defendant  was  taken  by  the  plaintiffs 
for  the  purpose  of  carrying  coals  to  the  coast  of  AfHca.  It  was 
known  by  the  defendant  that  Admiralty  contracts  were  out  for 
sending  coals  to  this  coast  and  that  the  bills  of  lading  were  to  be 
sent  in  by  the  81st  of  December.  The  defendant  having  failed  to 
peifonn  his  contract  Held,  that  he  was  liable  in  damages  for  the 
expenses  incurred  by  the  pl^ntiffs  in  consequence  of  such  failure 
in  the  performance  of  their  contract  with  the  admiralty,  the  above 
notice  of  that  contract  being  sufficient  to  render  him  in  law  so 
liable. 

REVIEWS. 


Among  oar  la/ke  oxobanges  we  bavo  reoeived — 

Tbi  WxsTifiMSTXR  HxYiEW,  for  Octobor.  I7ew  York ;  Leonard 
Sootti;  Co. 

The  first  mriMe  under  the  head  of  Keo^CfaristiKnity,  contains 
a  review  of  a  book  now  in  its  second  edition,  formod  of  a  chain 
of  essays  by  several  of  the  leaders  of  thought  in  the  English 
universities. 

The  second  artiolo  is  a  review  of  "  Seven  yeare  BeMcnioe  in 
the  Great  DeserU  ofNoHh  Anurica^"  and  ^ives  some  statistical 
information  regarding  the  Indian  population  of  this  continent, 
the  extent  of  their  territory,  tiie  usuftt  reference  as  to  the  origin 
of  the  American  tribes,  with  some  reiharks  upon  the  character, 
social  organisation  and  fonn  of  government  of  the  Aboriginals. 

There  next  appears  a  just  and  well  written  paper  upon  the 
Biography  of  Ilooert  Owen,  tiie  gteat  Social  Refimner. 

The  Organi3S(ftion  of  UaSy^  nffords  some  interesting  pages 
upon  the  laws  and  pwrttcular  government  of  the  Italian  S^tes. 

A  vMj  learned  paper  upon  the  Aniijuity  of  the  Human  Eaee, 
forms  a  fittin|^  oonolosion  to  the  oritioism  which  the  theory  of 
Darwin  as  to  Us  origin,  has  produced,  but  like  much  of  that 
disunion  there  appears  a  hesitation  in  offering  a  strong  support 
to  any  opinion. 

In  sucoeedine  papers  we  have  a  view  of  the  social  position 
of  Russia  and  toe  improvement  promised  to,  by  the  generous 
efforts  of  Alexander  U,  «n  article  upon  the  English  National 
Defences,  and  an  interesting  paper  upon  Thackeray  as  a 
Nwelitt  and  Photographer. 
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[Decbmber, 


Thi  New  York  Dailt  Transcript. — ^We  reeularlj  receiTe 
this  well-known  dailj.  We  understand  that  the  proprietors 
have  in  contemplation  the  establishment  of  the  weekly  Trans- 
eript,  which,  containing  the  latest  rulings  of  the  English  and 
American  Courts,  will  afford  to  the  legal  profession  conyenient 
and  useful  information. 

Thi  Luzerni  Legal  Obsirver  ;  published  at  Soranton,  in 
the  State  of  Pennsylvania,  has  reached  us.  We  shall  be  glad 
to  exchange. 

The  American  Railway  Keyiew  ;  published  in  New  York, 
is  also  receiTed.  This  weekly  publication  is  entirely  devoted 
to  the  interests  of  the  Railway  community  in  America,  from 
whom  the  Review  should  command  a  generous  support.  The 
editorial  and  other  matter  indicates  the  presence  of  ability, 
very  necessary  in  dealing  successfully  with  the  important 
interests  which  it  represents. 

In  the  United  States  Insurance  Gazette,  with  a  large 
qaantity  of  statistics,  is  contained  a  continued  article  upon 
'*  The  Law  of  Fire  and  Life  Insurance,"  which,  in  view  of  the 
amount  of  litigation  upon  this  matter,  possesses  peculiar 
interest    It  is  edited  by  G.  E.  Currie,  New  York  City. 

The  Lower  Canada  Reports  ;  edited  by  M.  Lelievre,  of 
Quebec,  contains  as  usual  reports  of  the  most  important  cases 
decided  by  the  courts  of  the  Eastern  section  of  the  Province. 

The  Monthly  Law  Reporter  ;  published  at  Boston,  by 
George  P.  Saujjer,  has  come  to  hand.  A  well-written  article 
npon  an  Elective  Judiciary,  offers  the  decided  opinions  of 
some  distinguished  professional  men  of  the  New  England 
States  against  the  system  of  elective  judges ;  and  indicates  the 
existence  of  an  extended  belief  that  the  attempt,  aa^made  par- 
ticularly in  the  State  of  New  York,  has  been  a  lamentable 
failure.  This,  with  the  decisions  of  the  Supreme  Courts  of 
several  States,  forms  the  matter  of  a  most  valuable  pamphlet 
containing  about  one  hundred  pages. 

The  Law  Magazine  and  Law  Review;  The  Christian 
Examiner  and  the  Edinburgh  and  London  QuartebIies 
have  been  received. 

In  the  first  named  Review  we  see  a  critical  article  upon 
the  Law  of  Torts ;  an  interesting  condensation  of  the  judicial 
statistics  of  England  and  Wales  for  the  years  1858  and  1859, 
wherein  is  shown  the  chief  statistical  particulars  developed  by 
the  criminal  investigations  of  those  years ;  a  lecture  upon  com- 
mercial law  ^ves  the  reader  a  connected  and  interestine;  ac- 
count of  the  early  efforts  of  the  nations  about  the  shores  of  the 
Eastern  Mediterranean ;  the  character  of  the  commercial  laws 
of  Greece;  and  under  the  influence  of  the  much  discussed 
De  Lege  RhodianU  Jaetu  the  laws  which  Rome  framed  for  the 
guidance  of  that  people  who  in  her  later  ages,  though  the  oc- 
cupation of  the  shopkeeper  not  so  ignoble  as  her  orator  and 
philosopher  of  earlier  days  had  pronounced  him. 

The  Christian  Ezaxinbr  of  Boston  is  an  adherent  of  th 
doctrines  of  the  Unitarian  Church  and  an  exponent  of  what  is 
styled  the  advanced  reli^ous  thought  of  America.  CSonducted 
with  a  confessed  ability  it  ooonpies  a  foremost  place  among  the 
literary  periodicals  of  this  continent  The  motto  of  the  maga- 
zine is  from  the  pen  of  Sc  Augustine :  "  Ihno  n  MpierUia 
Deus  at — verusphuosaphus  est  amaior  Dei," 

The  Tovr  or  H.  R.  H.  the  Prince  or  Wales  through 
British  America  and  the  United  States  ;  Bt  a  British 
Canadian.  Montreal:  Printed  for  tlie  Compiler  by  John 
Lovell,  1860. 

This  is  the  title  of  a  very  useful  brochure  from  the  pen  of  a 
youne  Canadian.  The  volume,  containing  nearly  300  pages, 
preceded  by  a  striking  likeness  of  the  Prince,  i»  most  hand- 
somely bound-  It  reflects  much  credit  upon  the  industrious 
compiler,  and  the  enterprising  publisher.    Here  we  have' 


preserved  what  a  few  years  hence  will  be  found  no  where  else 
a  faithful  and  detailed  account  of  the  process  of  H.  R.  H. 
Albert  Edward  through  Canada  and  the  United  States. 

The  compilation  is  evidently  the  work  of  a  young  man  of 
little  experience  in  book-writing,  but  we  expect  that  a  few 
years  hence  he  will  be  in  that  capacity  better  known  to  the 
public.  He  is  at  present  known  to  us,  and  we  sincerely  con- 
gratulate him  upon  this  his  first  production  in  the  book  line. 
When  we  mention  tiiat  he  is  not  only  very  young,  but  self- 
educated,  and  the  occupant  of  a  humble  post  in  the  public 
service,  we  are  sure  that  the  readers  of  the  volume  who  may 
chance  to  see  these  remarks  will,  while  profiting  by  his  indus- 
try applaud  his  well-directed  efforts.  It  is  mucn  to  his  credit 
that  he  so  employs  his  leisore  moments  as  to  produce  a  volume 
that  would  be  a  credit  to  a  person  much  older,  more  experi- 
enced, and  more  learned  than  himself.  While  numy  in  the 
subordinate  offices  of  Uie  public  service  are  passing  their 
leisure  time  in  idleness,  or  perhaps  worse  than  idleness,  this 
*young  man — ^the  son  of  a  widow,  and  her  chief  support — is 
stouiuy  pushing  forward  so  as  to  make  himself  a  more  useful 
and  more  distinenished  member  of  the  community  in  which 
he  lives.  We  wish  him — and  every  young  man  like  him — full 
success.  Horace  Greel]r,  the  powerful  editor  of  the  Wbune^ 
was  once  &  poor  boy,  vrith  prospects  much  less  slender  than 
those  of  "  The  British  Canadian''  who  compiled  the  volume 
about  which  we  have  made  these  remarks. 

Oodet's  Ladt  Book  for  January,  1861,  is  received.  It  is 
really  a  superb  number.  It  opens  vrith  a  magnificent  title, 
comprising  six  distinct  engravings  and  five  Statuettes.  The 
fashion  plate  also  is  superior  to  any  in  coloring  that  we  havs 
hitherto  seen  in  any  published  magazine.  The  proprietor, 
however,  admits  that  he  is  still  improving,  and  promises  that 
future  fashion  plates  will  be  better  than  fiat  contained  in  the 
number  under  review.  It  is  said  that  *'  Gode^r''  contains  at 
least  ^0  pages  more  reading  than  any  other  similar  magasine, 
twice  as  manv  engravings,  at  least  48  more  colored  lashion 

?lates,  and  full  300  engravings  more  than  any  oUier  magasine. 
'he  circulation  is  now  about  150,000.  It  is  only  by  reason  of 
this  immense  circulation  that  such  a  magasine  can  be  sold  at 
a  price  so  low  as  $3  per  annum,  or  25  cents  per  number. 
This  is  the  answer  to  the  London  Tmes,  that  says,  '*  How  Mr. 
Godey  can  affbrd  to  give  so  much  matter  for  about  one  English 
shilling,  we  cannot  comprehend.'^  Now  is  the  time  to  sub- 
scribe, and  to  the  wives  and  daughten  of  our  patrons  who 
have  not  yet  subscribed  we  say,  allow  not  the  new  year  to 
begin  without  sending  your  subsoripUon  to  Godey.  Aadress, 
Louis  A.  Gbdey,  Philadelphia. 


APPOINTMENTS  TO   OFFICEi  &C. 

"^"^"^"""^^"^^^■^^"""^^""^^^"^^^^^^^■^^■"~~"^— ~-"^^"^~^^^— ^^^-^"~~""^""^^^-^^-^~— "*~^^"^~^ 

NOTARUBs  publig;  upper  oanada. 

00RNBLIU8  DANPOBD  PAXTL,  of  Si  ThomM,  EKiiiirtt.-(aMetted  Nor.  94^1860.) 

HMNRT  VBANOIS  KLUB,  of  Bfe.ThoiiiM,EB4iiirtMaaMtUdNoT.a4,1800.) 

LEWIS  J.  0.  VRSDSBIOK,  EKinlre^GMttted  NoT«mtwr  24,  I860.) 

DONALD  PROCTOR  ROSS,  of  Tovoato^  iMiniiA  Attorn^.at'LftW.— (Oaietted 
No?OBlMra4,18eo.) 

SDWARD  M.  GHADWIOK,  of  Witerloo^  Biqab«.-<Q«wtted  Nov.  34, 1860.) 


TO    CORRESPONDENTS. 

_  « 

"T."  and  *<D."— Undsr  <*DiTUoii  Oowti,"  pitgo  27T. 

We  haro  rscelTied  another  oommtmioatlon  firom  ''B."  on  thenitdeetof ''flxomp- 
tlos  fh>m  dIttreH  under  landlord'e  warrant,"  which  oame  to  hand  too  Ute  tor 
pnblleatlon  In  thb  number.  We  will  gladly  giv«  it  a  place  in  oar  next ;  and  we 
mayatate  now,  ibr  the  benefit  of  thoae  Inteteetedintheqaeetion  ati«ae,  that  the 
writer  ftiriher  npholdi  the  flew  of  the  mailer  put  forward  by  him  in  onr  laet 
number. 

The  letter  of  a  eorreepondent  aa  to  the  eflbet  of  registered  Judgment^  is  mislaid. 
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DIARY  FOR  JANUARY, 


1.  ToeMlaj......^  OUenindaion.    Tmm  to  be  oompated  tnxa  this  daj. 

<.  Wednoiday....  LMt  daj  tor  notioe  of  Trial  for  Toronto  AmLhs. 

ft.  SUNDAY JPjp^pAony. 

T.  MonOaj  ^.^^  Ooanty  Ooart  Term  begins.    Surrogato  Court  Tbnn  beg.    Heir 

and  DoTleee  SlitlBgn  wwnmeniie.    Monlelpal  KlecUona 
"9.  Wedneeday  ...  Eleetlon  of  School  Tmstees. 

10.  Thonday Toronto  Winter  Aidiee  eonunenoe. 

12.  ^iitarday....^..  Oonnty  Ooort  and  Snrrogato  Oonrt  Termi  end. 

18.  SUNDAY  ......  Ut  atmeUtg  ^/ter  Epfphany. 

14.  Monday  ........  Reeorder*!  Oonrt  dte.    Kleetion  Police  Tnuteei  in  Pol.  YlUagei. 

16.  Tnowlay ........  Traanirer  or  Ohamberlaln  of  Mnnldpalitlee  to  make  return  to 

Board  of  Audit. 
10.  Saturday  ......  Artidee,  Ac,  to  be  left  with  Seeretaxy  of  Law  Bodely. 

90.  SUNDAY . .  2N(i  Swidbay  afUr  Mpkanif. 

VL  Monday  ^-^  .  Members  of  Monidpsl  Ooundls  (except  Oonnties)  and  Trustees 

of  Police  Villages  to  hold  first  meeting. 
S3L  Tuesday.. Members  of  OonnW  Oonndls  to  hold  first  meeting.    Last  dar 

tat  notice  Chan.  Kz.  Toronto.    Heir  and  DoTisee  Sitting  end. 
S7.  SUNDAY.......  Sfptwiottnta. 

8L  Thursday Last  day  Ibr  Oltles  k  Counties  to  make  rotums  to  Goremment. 

]>«y  Ibr  Qrammar  School  Trustees  to  retire. 


IMPORTANT  BUSINESS  NOTIOB. 

Bemmi  indebted  tothe  Pnprieten  ofthit  Journal  art  r€que$tedtoremeiiU>erthat 
att  OMrpatl  due  oeeoimte  /have  betnplaetdinthehandtqfmB$mn.  BUton  dtArdagk, 
JUorm]f$9  Btarrie,  for  oMaetUm;  a$td  thai  only  a  pnm^  remittanee  to  Mem  wiU 


h  U  wUhgrtai  rdudanee  that  the  Propridon  hoot  adopted  ihia  eoune;  but  Ocy 
haveboemcompdtodtodoioinorder  toenatU  them  to  meet  their  eurremteaqfeiueif 
teJkic^  an  verjf  keavjf. 

Ifom  thai  the  Me^pdneeeef  the  Journal  UMOffeneraBjfadmitiedtUwoiddnU 
reaaamdble  to  especC  thai  the  PirqfeeeioH  and  Offieere  efthe  Onirte  would  aeoerd  it  a 
Uberaleupport,  inetead  j^aOewing themeelvettobeeuedfartheireubeer^piiont. 


TO  OORRESPONDSNTS— ae  but  page. 


JANUARY.  1861. 

NOTICE  TO  SUBSCRIBERS. 

At  90fn$  Subscribert  do  not  yet  understand  our  new  method  of 
^ddreain^  th$  **  Law  Joumdl"  we  take  tkie  opportunity  of  gwing 
an  ea^lanation. 

The  obfut  of  the  tyetem  ie  to  inform  each  individual  Subscriber  of 
the  amount  due  by  him  to  ue  to  the  end  of  the  ourrint  year  of 
pubUeaUon, 

This  object  ie  effected  by  printing  on  the  wrapper  of  each  number — 
1.  The  name  of  the  Subteriber,  2.  The  amount  in  arrear.  8.  The 
current  year  to  the  end  of  which  the  computation  ie  made. 

Thus  '<  JbAn  Smith  $5  '60."  Thie  eignifiee  that,  at  the  end  of  the 
year  I860,  John  Smith  will  be  indited  to  ue  in  the  eum  of  $6,  for 
the  current  volume. 

So  **  Henry  Tompkint  $26  '60  "  By  thie  ie  eignified  that,  at  the 
end  of  the  year  I860,  Henry  Tompkine  will  be  indebted  to  us  in  the 
eum  of  $25,  for  5  volumee  of  the**  Law  Journal," 

Many  pertone  take  $5  '60  to  mean  5  dollars  and  60  eente.  This 
is  a  mistake.  The  **  60  "  hae  reference  to  the  year,  and  not  to  the 
amount  represented  as  due. 


TO  OUR  READERS. 

It  u  ao  fmall  satiBfaction  to  us  to  be  enabled  to  issue 
tbo  index,  title  page,  Ac.,  to  Vol.  6,  and  Calendar  for  1861, 
with  the  current  number  of  the  Law  Journal. 

During  the  vear  just  expired,  it  baa  been  one  of  our 
chief  aims  to  idsue  the  different  numbers  of  the  Law 
Journal  with  regularity  and  despatch,  and  in  future  we 
hall  endeavour  to  continue  to  do  aa 


It  is  a  subject  of  surprise  to  some  readers  that  we  are 
able  to  present  so  much  original  matter  in  each  number  of 
the  Journal.  We  admit  that  it  costs  us  much  time  and 
labor  to  do  so,  but  at  the  same  time  feel  no  inclination  to 
abate  our  exertions  in  this  respect. 

We  are  ambitious  of  retaining  the  good  opinion  which 
kindred  English  and  American  publications  have  been 
pleased  to  express  in  relation  to  us.  Should  there  be  any 
change  in  the  editorial  management  of  theXraw  Jourval,we 
hope  that  the  change  will  be  an  improvement.  At  present, 
however,  no  change  is  contemplated,  and  we  are  not 
informed  that  any  is  desired. 

It  is  our  duty  in  an  especial  manner  to  acknowledge  our 
obligations  to  the  able  editors  of  the  Law  Times,  the  SoU- 
cilor^t  Journal^  and  Law  Magazine  atid  Review,  for  the 
kindly  and  we  confess  flattering  notices  of  the  Upper 
Canada  Law  Journal,  which  from  time  to  time  have 
appeared  in  the  pages  of  those  well  known  organs  of  the 
legal  profession  in  the  mother  country.  Praise  from  suoh 
a  source  has  been  to  us  not  merely  a  just  subject  of  pride, 
but  an  incentive  to  increased  exertion. 

Proud,  however,  aa  we  feel  of  praise  from  such  high 
quarters,  we  feel  still  more  so  of  the  steady  and  increasing 
support  which  we  receive,  not  only  from  the  Legal  Profes- 
sion of  Upper  Canada,  but  from  Division  Court  and  Muni- 
cipal Officers,  Magistrates,  and  all  others  concerned  in  the 
administration  of  justice.  As  the  successful  lawyer  points 
to  the  number  and  respectability  of  his  clients  in  proof  of 
his  success,  so  do  we  point  to  the  number,  respectability, 
and  intelligence  of  our  readers,  in  proof  of  our  success  and 
our  influence. 

More  than  one  rival  has  been  started  in  the  hope  of 
diverting  some  of  our  municipal  and  other  patronage,  and, 
after  a  mckly  existenoe,  has  died  a  premature  death.  We 
need  do  no^  more  at  present  than  refer  to  the  fate  of  the 
Municipal  Economist,  and  we  do  so  in  feelings  of  sadness 
rather  than  of  triumph.  While  we  fear  no  opposition, 
we  entertain  no  feelings  of  jealousy.  We  are  glad  to  learn 
that  the  Municipal  and  School  Reports  are  likely  to  suc- 
ceed. There  is  room  enough  for  us  both.  Our  spheres 
are  not  precisely  the  same ;  and  even  were  they  so,  these 
Reports^  would  not  suffer  any  injury  from  any  wilful  act 
of  ours.  We  wish  them  every  success,  and  shall  not  fail  to 
lend  a  helping  hand,  if  in  our  power,  to  contribute  to  their 
success. 

In  the  volume  which  with  this  number  we  commence, 
increased  attention  will  be  given  to  the  claims  of  Division 
Courts  upon  us.  A  treatise  on  the  practice  of  Division 
Courts  is  already  announced,  which,  in  addition  to  the  in- 
formation ordinarily  furnished  by  us,  will  appear  in  the 
Law  Journal.    Aa  in  times  past,  so  in  the  future,  wq 
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Bhill  aolicit  inqniries  from  DiTifiion  Court  officers  and 
others,  when  in  donht  as  to  the  practice  or  procedure  in 
Division  Courts,  or  as  to  the  oonstruction  of  the  statute  or 
ruies.goveming  and  regulating  that  practice  and  procedure. 
We  are  never  more  happy  than  when  giving  information 
of  this  kind,  and  therefore  constantly  and  continually 
solicit  inquiries.  We  also  invite  candid  discuteion  on  all 
matters  of  interest  to  the  courts.  Discussions  of  such  a 
nature,  conducted  in  a  proper  spirit|  do  much  to  promote 
the  well  being  of  the  courts,  and  for  this  reason  will  always 
find  ready  admission  to  our  columns. 

The  number  of  Chamber  decisions  on  points  of  practice 
in  the  Superior  Courta  has  not  been  as  great  as  we  could 
have  desired.  This  has  been  owing  rather  to  a  paucity  of 
decisions  than  to  neglect  to  report  decisions.  When  the 
Common  Law  Procedure  Act,  1856,  first  came  into  exis- 
tence, an  entirely  new  practice  was  Mtablished,  atid  every 
day  brought  its  new  points  decided.  Then  our  columns 
teemed  with  reports  of  points  of  practice  decided  in  Cham- 
bers. But  DOW  the  scene  is  changed.  The  new,  ill-under- 
stood, uncertain  ptactice  of  1856  is  the  settled  and  well- 
understood  practice  of  1860-1.  For  twenty  oases  then 
decided  on  points  of  practice,  there  is  not  one  now  to 
report.  Still  new  points,  though  few,  do  arise,  and  it  shall 
be  on6  of  our  objects  to  chronicle  them  as  decided.  Our 
teaders  may  rely  uftou  flitt^ution  to  this  important  branch 
of  our  duty. 

Nothing  more  occurs  to  us  at  present.  Our  anxiety  iB 
to  make  the  Imw  Joumml  as  useful  as  possible  to  its 
patrons.  Acting  in  this  spirit,  we  shall  be  at  M  timte 
glad  to  receive  suggestions  from  its  readers.  While,  how- 
ever, makii^g  this  declaration,  we  oAnot  promise  to  adopt 
every  su^estion  ofiered  to  us.  To  do  so  would  be  both  ab- 
surd in  itself  and  destructive  to  our  stability.  Our  chief 
concern  is  in  the  first  instance  to  satisfy  all  ^ubscrtberis ; 
failing  this,  our  next  id  to  satisfy  the  greatest  possible 
number.  While  such  is  our  desire  and  such  our  line  of 
conduct,  we  cannot  be  expected  to  adopt  extreme  views, 
or  to  do  out-of-the-way  things,  in  order  to  satisfy  the  caprice 
or  mistaken  seal  of  any  individual  subscriber. 


COUNTY  COURTS^JURISDICTION  IN  EJECTMENT. 


(Continued  from  pa^e  207.) 

The  jurisdiction  in  c|)ectment  is  limited  to  the  County 
Court  of  the  county  in  which  the  premises  sought  to  be 
recovered  lie.    (Sec.  7,  County  Courts  Act.) 

It  is  just  possiUe  that  premises  may  be  partly  in  one 
county  and  partly  in  another,  and  in  that  case  a  vecovery 
ooiUd  only  extend  to  ibe  portions  lying  in  the  particular 


county.     In  Rt  Elli$  v.  Peache^,  5  Dowl.  ft  L.  675,  wiU 
be  found  a  decision  on  an  analogous  enactment. 

The  action  of  ejectment  in  the  County  Courts  is  res* 
tricted  to  the  following  cases :  Where  the  term  and  interest 
of  the  tenant  of  any  such  corporeal  hereditament  shall  have 
expired,  or  been  determined  by  the  landlord  or  tenant  by 
a  legal  notice  to  quit :  Where  the  rent  of  any  such  cor- 
poreal hereditament  shall  be  sixty  days  in  arreir,  and 
the  landlord  shall  have  right  by  law  to  re-enter  for  non- 
payment thereof. 

There  is  ample  room  to  dilate  upon  the  grounds  stated, 
but,  as  they  involve  for  the  most  part  matters  of  general 
law,  we  purpose  merely  to  refer  to  a  few  points. 

Where  a  tenancy  is  once  created,  it  can  only  be  deter- 
mined by  effluxion  of  time — by  surrender — ^by  forfeiture — 
by  notice  to  quit. 

If  the  tenancy  be  for  a  term  certain,  on  the  expiration 
of  that  term  the  tenancy  ends  without  any  act  done  by 
either  party.  No  notice  to  quit  is  necessary ;  both  the 
parties  have  notice  from  the  lease  of  the  period  at  which  it 
determines.  The  lease  constitutes  the  tenant's  title  to  the 
possession ;  with  its  expiration  the  right  of  possession  ends. 
He  is  only  a  tenant  by  sufierance,  and  may  be  treated  as  a 
tra<ipasser.  The  landlord'6  reversion  becomes  a  right  to 
the  poMsession,  {Right  v.  Darhtf^  1  T.  R.  162  ]  Cobb  v. 
Stoker,  8  East.  358 ;  Hey  v.  Moorhous^^  6  Bing.  N.C.  57; 
Butcher  v.  Butcher,  7  B.  A  C.  8^.) 

A  tenancy,  however,  from  year  to  jreat,  from  month  to 
month,  or  the  like,  b  a  continuing  interest  until  deter- 
mined by  one  of  the  parties )  and  under  a  lease  for  seven, 
fourteen,  or  twenty-one  years,  without  specifying  at  whose 
option  it  may  be  determined,  the  lessee  only  has  the  option 
of  determining  it  at  the  end  of  the  seventh  or  fourteenth 
year,  and  this  option  passes  to  the  devisee.  {Doe  Duekett 
V.  Watts,  9  East.  16.) 

A  surrender  tu  express  terms  and  by  operation  o/lav)  is 
briefly  but  most  ably  treated  of  in  Smith'd  Landlord  and 
Tenant,  page  228. 

With  regard  to  a  tenancy  from  year  to  year,  as  it  is  a 
continuing  interest  it  must  be  determined  by  notice  to  quit; 
and  in  proceedings  in  the  County  Court,  under  the  enact- 
ment before  us,  it  will  be  often  important  to  determine 
what  is  a  tenancy  from  year  to  year,  and  in  this  connexion 
what  agreement  operates  as  a  demise,  and  when  and  as  to 
notice  to  quit  what  notice  is  sufficient — ^waiver  of  notice — 
the  obligations  attendant  on  a  demise,  &c.  &o.  &c. 

To  enter  upon  these  topics  would  be  to  open  up  an 
extensive  branch  of  the  law  of  landlord  and  tenant,  which, 
with  all  the  valuable  text  books  on  the  sulject  easily  attain- 
able by  the  reader,  would  be  idle  work  on  our  patt ;  and  it 
would  little  benefit  the  practitioner  to  string  together  a 
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number  of  iui8f3%  wki«fa  maj  he  easily  fottiid  belitor  arranged 
itea  we  woald  undertake  to  gi?*  Ibem  in  an  editoriaL 

If  eJMtnant  be  bnmght  for  non-paymettt  of  reot^  It 
ought  to  bo  boxno  in  mind  tbafe  the  landlord  maat  ^'  hare 
right  by  law  to  enter  for  non-payment  thereof/'  and  so  the 
forfbitavo  mi»t  be  in  force  at  the  time  of  action  bronght. 
If  there  be  any  waiver  by  landlord,  hb  x^ht  of  action  is 
gone ;  dierefore  tike  bearing  of  the  dooteine  of  waiver  upon 
the  particnlar  oase  may  be  considered. 

The  most  common  acts  of  waiver  are  receiving  rent  or 
sning  for  rent  accruing  after  forfeiture.  And  here  again 
we  must  refer  the  reader  to  the  many  valuable  workd  which 
treat  in  externa  of  this  divbion  of  the  law. 

The  third  section  of  the  Act  provides  for  procedure  by 
extending  the  practice  of  the  Superior  Courts  to  the  County 
Courts ;  and  the  fourth  section  confers  upon  these  courts 
the  same  powers  that  may  be  exercised  by  the  Superior 
Courts  in  the  motion  of  ejectmieut. 

It  seems  clear  that,  at  the  trial  of  tbo  actioo>  proof  most 
be  given  to  bring  the  case  within  the  statutCi  e.  ff*  that  Um 
plaintiff  is  landlord ;  pf  the  existence  of  a  tenancy,  aud  the 
yearly  value  of  the  premises,  aad^  of  oouxsoi  of  the  land* 
lord's  right  to  po(»easioo. 


WRITS  OF  INJUNCTION  AT  LAW. 


One  of  the  recent  ameedoMints  of  the  law  has  boffu  that 
of  oQoferriog  jurisdictiQU  upon  eoujrts  of  eoiMRoa  Isw  to 
grant  writs  of  injunetion. 

In  ease  of  breach  of  contrast  or  other  iojury  where  the 
party  b  entitled  to  maintain  and  has  brought  an  action,  he 
may  in  like  case  and  manner,  as  provided  with  respect  to 
write  of  Mandamus,  claim  a  writ  of  injunction  against  the 
repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committel  of  any  breach  of  contract 
or  injury  of  a  like  kind  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  right.  (Consol.  Stet.  U. 
C,  cap.  23,  8.  9). 

But  it  b  one  thing  to  comm^d  obedience^  and  it 
b  another  to  enforce  it.  However  valuable  the  power  to 
issue  a  writ  of  injunction  might  be,  that  value  b  much 
impaired  if  the  power  to  enforce  obedience  b  not  fully  equal 
to  every  emergency  that  may  arise 

The  Act  above  cited  provides  that  the  writ  of  injunc- 
tion may  be  enforced  by  attachment  by  the  eourt,  or 
when  such  court  b  not  sitting  by  a  juo^.e  (lb.  s.  12). 
No  direction  b  given  as  to  the  steps-  necessary  upon 
breach  pf  the  injunction  to  procure  an  attachment.  That 
b  left  to  conjecture. 

The  practice  of  the  Court  of  Chancery  was  former^ 
upon  an  affidavit  of  th^  servioe  of  the  iujunotion  and  of  its 


breach  in  the  first  inetance  to.  issue  a  writ  of  attaohaenti 
(Bdin.  751).  That  left  no  meiuia  of  escape.  While  aHjch. 
was  the  pcnctioe  the.  process  o£  the  conri  was  oakukted  to 
inspire  respect 

The  modem  practice,  however,  b  to  g^ve  qolioe  to  the: 
party  of  the  xptended  applMHitton  (Edin.  76}^  aiid  if  upon 
reoeiying  thsit  friendly  wacniog  be  is  wbe  ^ough  to  snap 
hb  fiugers  at  t^e  court  aod  djumge  his  residence,  the  court, 
smiles  benigB^y  while  forgetting  the  contempt  of  its  process. 

Is  this  all  that  the  legblature  has  done  whoa  conferring 
the  righjt  to  bsuo  write  of  i^jauctipn  upon  cpurte  pf  coui- 
mon  law  f  If  so,  the  j,uris4iQtion  must  prove  in  some 
oases  where  relief  b  m.:Uoh  required  to  be  a  mberablo  abor- 
tion^ Ind^^,  in  one  civ90>  i^nd  the  only  case  in  which,  to 
our  knowledge,^  the  jurisdiction  of  a  court  of  commoo  bw 
to  punbb  for  l^reaeh  of  an  injunotion  has  boon  involved^, 
the  jurbdiotion  has  proved  to  he  a  foilure. 

We  refer  to  JlitUing  v.  EUU^  reported  vol  other  colunuis. 
It  appeared  that  defeuidant  was  in  possession  of  a  quarry 
situate  at  Queenstoo,  on  the  confines  of  Upper  Canada,  and 
of  quarrying  implemente  to  the  value  of  $2000  belonging 
to  the  plaintiff,  and  when  plaintiff  sought  possession  of  hb 
property  he  was  set  at  defiance  by  defendant— a  man  of  no 
means,  and  as  it  afterwards  turned,  of  a  very  r^kless 
dbpo^ition.  Fbintiff,  under  these  circumstances,  irather 
thon  resort  to  a  breach  of  the  poae^,  commenced  an  action 
s^nst  defendant  to  locover  possesoon  of  the  loose  prpr 
p^ly  so  wrong^l^  witheld,  and  in  that  lotion  claimed  a 
writ  of  iEuii.iV)tiou  to  restrain  ^e  defeudant  during  ita  pen-? 
denoy  from  rsmoying  or  otherwbe  dbposing  of  t^  property 
in  dbpute.  Defendant  was  (to  use  the  language  of  the  writ) 
strictly  enjoined  altogether  and  absolutely  to  desbt  fix)m 
selling  or  dbposing  to  hb  own  use,  oir  removing  any  of  the 
quarrying  implemente,  &0.,  until  the  court  should  make  an 
order  to  the  contrary. 

The  writ  was  duly  served,  and  the  defendant  did  not 
choose  to  obey  it.  On  the  contrary,  living  as  he  did  on 
the  borders  of  the  United  States,  he  availed  himself  of  the 
opportunity  while  defending  the  suit,  and  so  gaining  time 
of  removing  every  article,  probably  to  the  United  States 
of  America,  and  afterwards,  when  conducting  hb  defence 
in  court,  gloried  in  the  iact  that  he  had  done  so. 

Of  course,  therefore,  our  reader  remarks^  he  was  duly 
punbhed  for  this  flagrant  contempt ;  in  all  probability  he 
was  imprisoned  till  he  restored  every  aiticle  to  the  pl^tiff 
acoording  to  the  judgment  of  the  court.  Nothipg  of  the 
kind.  When  application  was  i^e  ^  a  writ  of  attaphment 
sgainst  him,  the  learned  judge  to  whom  the  application  wsf 
mads,  wss  oompelledi  )>y  ''the  practioe''  to  adjudge,  that 
if  the  defendant  did  wt  forthwith  follow  thfi  propertgr  into 
the  United  Statss  lu)  would  vun  a  serioqii  risk  of  \mng 
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imprisoned.  In  other  words,  it  was  held  to  be  necessary 
to  give  the  defendant  notice  of  the  intended  application  for 
a  writ  of  attachment,  so  that  if  he  chose  he  might  to  a 
certainty  make  his  arrangements  on  the  day  named  to  be 
withoui  the  jurisdiction  of  the  court. 

Can  any  one  &ncy  a  greater  &rce7  The  upshot  of 
it  is,  that  a  man  who  wilfully  and  knowingly  sets  the 
process  of  the  court  at  defiance,  is  told  by  the  court  that 
he  is  in  danger  and  had  better  get  out  of  Upper  Canada  as 
soon  as  possible.  It  may  be  said  that  one  good  effect  at  all 
events  of  this  state  of  things  will  be,  that  we  shall  get  rid 
of  undesirable  citizens.  Probably  so.  But  what  satisfac- 
tion is  this  to  the  man  who,  relying  upon  the  process  of 
the  court,  loses  probably  all  that  he  is  worth  in  the  world  ? 
What  satisfaction  (in  the  case  above  referred,  to)  is  it  to  the 
plaintiff  who  has  lost  his  $2000  worth  of  property  to  say, 
the  defendant  is  gone,  and  he  is  no  loss  to  the  country — 
you  will  never  see  him  again  !  Truly  such  commisseration 
Is  bitterly  sarcastic,  better  calculated  to  wound  the  feelings, 
better  calculated  to  insult  the  common  sense,  than  to  re- 
plenish the  pockets  of  the  victim,  who,  relying  upon  the 
process  of  the  court  to  protect  his  property,  finds  that  he 
has  been  relying  on  a  broken  reed. 

If  the  proceeding  by  injunction  is  to  be  retained  it 
should  be  made  effective,  and  if  not  made  effective  it  had 
better  be  repealed.  Better  far  that  the  process  should  never 
issue  than  be  issued  only  to  be  derided.  The  man  who 
blusters  as  to  what  he  will  do  when  it  is  well  known  that 
he  is  powerless  to  do  anything,  is  laughed  at  for  his  pains. 
So  the  court  that  commands  what  it  cannot  effectively  en- 
force is  itself  brought  into  contempt. 

We  do  not  advocate  that  in  every  case  an  attachment 
should,  in  the  first  instance,  issue  for  the  breach  of  an  in- 
junction. The  liberty  of  the  subject  is  too  important  to  be 
at  the  mercy  of  a  disappointed  or  revengeful  suitor.  But 
we  do  say,  that  in  some  cases  the  court  should  have  the 
power,  if  It  $ee  fit,  to  issue  process  of  attachment  in  the 
first  instance. 

If  a  creditor,  having  reason  to  believe  that  his  debtor  is 
about  to  abscond,  desires  to  arrest  him,  the  court  does 
not  require  that  notice  shall  be  given  to  the  debtor  of  an  in- 
tended application  on  a  particular  day  for  process  to  arrest 
him,  and  simply  because  to  require  such  a  thing  would  be 
to  require  the  perpetration  of  a  downright  absurdity.  To 
require  a  notice  to  be  served  upon  a  man  who  violated  the 
terms  of  an  injunction  under  the  circumstances  of  MeUing 
T.  Ellitj  of  an  intended  application  for  a  writ  of  attachment, 
is  not,  to  our  mind,  one  whit  less  an  absurdity.  It  is  in 
truth  worse  than  an  absurdity — ^it  is  holding  out  a  premium 
to  a  man  to  violate  the  strict  injunction  of  the  court,  and 
protecting  ii|atea4  of  punishing  him  when  he  does  so. 


We  presume  that  the  liberty  of  the  subject  could  be 
safely  placed  in  the  hands  of  the  court  in  cases  of  contempt. 
If  not  satbfied  of  the  contempt,  then  let  a  notice  be  served, 
but  if  satisfied,  the  hands  of  the  court  should  not  be  pow- 
erless to  act. 

We  repeat,  that  the  law  which  presents  such  an  incon- 
gruity should  either  be  wholly  repealed  or  judiciously 
amended.  We  have  done  our  duty  in  directing  attention 
to  it,  and  must  leave  to  others  the  consideration  of  legisla- 
tive action. 


SUMMARY   CONVICTIONS   AND   APPBALS  THERE- 
FROM. 

« 

BT   A  BABBISTBR. 
{Contmuedfnm  VoU  VL  page  271.) 

Appeals  from  summary  convictions,  or  decisions  of  ma- 
gistrates, are  now  governed  by  chap.  114  of  the  Consolidated 
Statutes  for  Upper  Canada,  and  by  chap.  99,  sec.  117  of 
the  Consolidated  Statutes  of  Canada.  The  first  mentioned 
act  regulates  the  practice  in  cases  of  appeal  from  convic- 
tions for  offences  or  breaches  of  the  law,  not  being  crimes, 
and  the  other  the  practice  in  appeals  from  summary  con- 
victions under  any  of  the  criminal  statutes  of  Canada. 

The  difference  in  the  practice  under  these  two  acts  is 
chiefly,  that  under  the  first,  or  Upper  Canada  Appeal  Act, 
the  notice  of  appeal  must  be  given  within  four  days  after 
the  conviction,  order,  or  decision,  and  eight  days  before 
the  first  quarter  sessions  to  be  held  not  sooner  than  twelve 
days  after  such  order,  &c.  i  and  under  the  other  act,  the 
notice  must  be  given  within  three  days  after  the  conviction 
and  eeven  days  before  the  first  quarter  sessions. 

If  the  first  quarter  sessions  are  held  within  twelve  days 
after  the  conviction,  the  appeal  under  either  act  must  be 
to  the  next  following  sessions. 

The  words  "^  within  four  days"  vifter  the  conviction,  ex- 
clude the  day  of  conviction ;  (Scot!  v.  Dicluon^  1  U.  C. 
Pr.  Rep.,  366.)  and  the  words  << eight  days  before"  the 
first  quarter  sessions*  exclude  the  first  day  of  the  sessions. 
(See  as  to  the  computation  of  time  in  cases  of  a  similar  na- 
ture, 2  U.  C.  Pr.  Rep.,  122,  126,  144,  145,  227,  280, 
231,  233  &  259.) 

The  terms  "  conviction,  *'  "  order, ''  or  "  decision,  "  in 
the  statute,  refer  to  the  judgment  or  decision  pronounced 
by  the  magistrate,  not  to  the  formal  record  of  that  deci- 
sion which  may  not  be  drawn  for  some  time  after.  Courts 
of  quarter  sessions  have  discretionary  power  to  make  rules 
of  practice  respecting  the  hearing  of  appeals,  and  the  su- 
perior courts  will  not  interfere  unless  the  rules  are  mani- 
festly wrong  or  unjust.  (Rex  v.  Lancashire,  (Justices)  7 
B.  &  C,  692 ;  Rex  v.  Wilishire  (Justices)  10  East.  404 ; 
Rex  y.  £($$ex,  (Justices)  2  Chit.,  885 ;  Regina  v.  Moni- 


1861.] 


LAW    JOURNAL 


gomerjfsnire  (Jastices),  3  Dowl.  &  L.,  119 ;  Begina  v. 
Bakewell,  7  Q.  B.,  601 ;  Retina  v.  Glouceitter  (Justices), 
11  Jur.,  674;  16  L.  J.,  57. 

The  time  within  which  an  appeal  must  be  entered,  is 
fixed  by  the  practice  of  each  sessions.  If  no  time  is  fixed 
the  appeals  may  be  entered  and  brought  up  at  any  time 
during  the  sessions.  It  is  advisable,  howeyer,  that  a  time 
should  be  fixed  by  each  quarter  sessions,  in  order  that  the 
magistrates  in  sessions  may  know  what  business  they  have 
to  dispose  of;  and  that  the  respondent  may  know  whether 
or  not  the  appellant  intends  to  prosecute  the  appeal,  and 
that  he  may  not  be  compelled  to  keep  his  witnesses  at 
court  longer  than  necessary.  In  some  counties  it  is  a 
standing  order  of  sessions,  that  all  appeals  be  entered  with 
the  clerk  of  the  peace  during  the  first  day  of  the  sessions, 
and  an  appeal  list  made  up  by  him  for  the  information 
of  the  court. 

Upon  the  hearing  of  appeals,  the  first  step  in  all  cases, 
after  the  appeal  is  called  on  and  the  jury  sworn  (if  a  jury 
is  required),  is  that  the  appellant  should  prove  his  notice  of 
appeal.  The  notice  of  appeal  is  the  only  instrument  which 
brings  the  appeal  before  the  court,  and  by  general  prac- 
tice great  nicety  is  required  in  drawing  it.  (Burns,  Jus., 
Sessions,  206.)  The  notice  of  appeal  by  the  statutes  above 
mentioned,  must  be  in  writing.  But  in  any  case  not  com- 
ing under  either  of  these  acts,  and  the  act  creating  the 
offence  merely  requires  notice  to  be  given,  a  verbal  notice 
would  be  sufficient.  Rex  v.  Salop,  (Justices)  4  B.  &  Ald.^ 
626 ;  Rex  v.  Surrey,  (Justices)  5  B.  &  Aid.,  538 ;  Rex 
V.  Lincoln,  (Justices)  3  B.  &  C,  648  ;  Rex  v.  Yorkshire 
(Justices)  4  B.  &  Aid.,  685.) 

The  service  of  the  notice  of  appeal  may  be  proved  by  affi. 
davit  or  viva  voce  in  open  court.  Being  a  preliminary  step 
to  the  hearing  of  the  cause  by  the  juiy,  and  the  sufficiency 
of  the  notice  being  a  question  for  the  court  to  determine, 
it  is  perhaps  preferable  to  prove  the  service  by  affidavit. 

As  to  the  form  of  the  notice,  it  must  contain  an  intima- 
tion of  the  intention  to  appeal,  and  of  the  cause  and  mat- 
ter thereof,  and  should  be  directed  to  the  other  party,  and 
be  intitled  in  the  same  manner  as  the  conviction  intended 
to  be  appealed  against,  and  which  may  be  recited  in  it. 
(Dick,  Qr.  Sees.,  633.) 

Under  the  Upper  Canada  Appeal  Act,  which  provides 
that  notice  be  given  to  the  other  party,  or  left  with  the 
convicting  Justice  for  him,  a  notice  directed  io  the  con- 
victing magistrate,  and  served  upon  him,  has  been  held 
sufficient ;  but  under  the  other  act  such  a  direction  and 
service  would  not,  it  is  apprehended,  be  sufficient.  The 
notice  of  appeal  should  state,  that  the  appeUant  is  a  party 
aggrieved  by  the  act  complained  of  {Rex  v.  W.  R.  York- 
Mre,  (Justices)  1  M.  &  B.,  547;  7  B.  &  G.,  678)    The 


cause  and  matter  must  also  be  set  forth*  in  the  notice ;  but 
it  has  been  held  sufficient  to  state  as  the  nound  of  the  ap- 
peal, that  the  appellant ''  was  not  guiUy  of  the  said  offence." 
{Rex  V.  NewcastlC'Upon'Tyne  (Justices),  1 B.  &  Ad.,  933 ; 
Rex.  V.  Justices  of  Devon,  1  M.  &  S.,  411.) 

Unless  personal  service  is  made  necessary  by  statute? 
leaving  the  notice  at  the  residence  of  the  respondent  would 
be  sufficient.  (Dick.  Qr.  Sess.,  634.)  It  is  doubtful  if  un- 
der the  acts  above  mentioned,  such  a  service  would  be 
sufficient,  but  if  made  upon  the  convicting  magistrate  it 
must  be  personal. 

If  the  respondent  does  not  appear  at  the  sessions  the  ap- 
pellant will  not  be  allowed  to  quash  the  conviction  ap- 
pealed against,  until  he  has  proved  notice  of  appeal. 

After  proof  of  notice  of  appeal,  the  respondent  may  show 
that  the  appellant  has  remuned  in  custody,  or  entered  into 
the  recognizance  required  by  the  statute,  or  he  may  shew 
that  the  recognizance  is  insufficient.  If  the  recognizance 
has  not  been  entered  into  or  is  defective,  the  appeal  will  be 
dismissed.  (See  Kent  v.  Olds  et  qL,  reported  in  this  number 
of  the  Law  Journal.) 

When  notice  of  appeal  is  proved,  and  a  juiy  sworn,  the 
party  making  the  complaint  to  the  magistrate  (generally 
the  respondent)  begins.  The  distinction  between  an  ap« 
peal  from  a  court  of  record,  and  an  inferior  court  not  of 
record,  is  thus  stated  by  Lord  Keuyon,  in  Rex  v.  T/ie  In- 
habitants  of  Newbury,  4  T.  R.,  476  :  "  In  writs  of  errror 
and  appeals  to  the  House  of  Lords,  where  each  party  is  in 
possession  of  all  the  evidence  on  both  sides,  the  party  who 
impeaches  the  decision  below,  always  begins ;  but  in  a  case 
of  this  kind,  and  where  the  appeal  comes  on  to  be  heard' 
naked  and  d^titute  of  all  evidence  before  the  court,  those 
who  have  done  the  act  ought  to  establish  the  propriety  of 
it  by  evidence." 

There  is  this  additional  reason  why  the  party  making  the 
complaint  in  the  court  below  should  begin — ^that  the  parties 
are  not  restricted  to  the  evidence  adduced  before  the  con- 
victing magistrate,  but  may  adduce  new  evidence.  Where, 
however,  by  the  practice  of  the  Sessions,  the  appellant  was 
bound  to  begin,  and  the  appeal  was  dismissed  on  account 
of  his  refbsal  so  to  do,  the  court  above  refused  to  interfere. 
{Rex  V.  Suffolk^  Justices,  6  M.  &  S.  57). 

Upon  the  verdict  of  the  jury  being  given,  on  order  of 
court  should  be  made  in  accordance  with  their  finding,  and 
that  with  or  without  costs  as  the  court  shall  think  fit. 

The  magistrates  in  Sessions  have  by  the  statute  general 
power  over  the  costs.  But  they  cannot  order  the  person 
chaiged  with  an  offence,  and  who  has  been  acquitted  by 
the  jury,  to  pay  any  part  of  the  costs  of  the  appeal,  or 
convict  him  of  aa  offence  for  disobeying  such  order,  {Re- 
gina  v.  Orr^  12  U.O.  Q.B.,  57).    It  is  a  general  rule  in 
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courts  of  Quarter  Sessions  to  award  eosts  to  the  sneoessful 
party ;  but  where  the  convictibn  has  been  quashed  for  mat- 
ter of  form  merefy,  it  is  usual  in  seyeral  counties  io  quash 
the  conviction  without  costS|  for  the  reason  that  as  the  con- 
Tiotion  is  drawn  up  by  the  magistrate,  and  not  by  the  party 
seeking  to  uphold  it,  it  would  be  unreasonable  to  make  the 
respondent  pay  costs  for  an  infcnrmaKty  not  committed  by 
bim  or  by  any  peraon  under  his  controu).  The  party  ob- 
jectibg  to  the  form  may  waive  the  objection  and  try  the 
appeal  on  the  merits.  The  defect  in  the  conviction  may, 
however,  be  of  such  a  nature  as  to  go  directiy  to  the  merits, 
and  in  that  case  it  would  not  be  unreasonable  to  make  the 
respondient  pay  the  coets  of  the  appeal. 

Where  costs  are  awarded  they  form  a  part  of  the  judg- 
ment, and  the  amount  should  be  fixed  and  stated  in  the 
order  of  Sessions.  The  court  cannot  grant  costs  to  be  tax- 
ed by  the  (%ik  of  the  Fsace  or  by  any  other  person ; 
though  they  may  obtain  the  opinion  of  third  persons,  and 
if  they  think  fit  adopt  that  opinion.  They  must  themselves 
fix  the  amount  during  the  same  Sessions,  (^Rex  v.  Si. 
Mary'Zj  NoUingham,  13  East.  57 ;  Sex  v.  jSXrtnn,  cited  in 
Sex  V.  Sweet,  9  East.  27 ;  Regina  v.  Zon^,  1  Q.B.,  740 ; 
Selwood  ▼.  JUounty  1  Q.B.,  726 ;  Regina  v.  Clark,  13  L. 
J.,  91 ;  but  contra  per  Coleridge,  J.,  in  Regina  v.  West- 
morland (Justices),  12  L.  J.,  118.) 

It  is  stated  by  Dickinson  to  be  the  practice  at  many 
Sessions  to  allow  forty  shillings  to  the  successful  party 
where  costs  are  given. 

The  usual  practice  in  courts  of  Quarter  Sessions  is  to 
have  the  eosts  taxed  by  the  Chairman  or  Clerk  of  the  Peace, 
and  upon  sucli  taxation  the  amount  is  inserted  in  the  order 
of  Sessions  made  in  the  matter  of  l^e  i^peal,  and  the  order 
is  then  passed  by  the  court.  In  the  taxatioB  of  costs  a 
counsel  fee  of  $5  is  allowed  in  some  counties  to  the  suoeess- 
irul  party ;  in  other  eoutities  it  is  refused.  And  in  some 
counties  counsel  fees  lure  allowed  only  to  the  county 
attorney. 

A  court  of  Quarter  Sessions  cannot  delegate  its  authority 
to  a  third  party  as  a  referee  to  diecide  an  appeal  even  by 
consent,  (16  Vin.  Abr.  417,  Rexr.  Harding,  2  Snik.  477). 
However,  they  may  refer  a  matter  to  a  conunittee  of  their 
own  body  in  order  to  report  to  them,  and  may  adopt  the 
report  without  farther  exeroieing  their  judgment  (^Rex  r. 
ffardir^y  2  Salk.,  477 ;  Rex  t.  NaUand,  cited  &  Tyr., 
1066). 

A  second  convtction,  it  appeam,  may  be  filed  vrith  the 
Clerk  of  tbe^  PeMiee  after  the  fiiBt  has  been  returned,  (  WU- 
son  ▼.  Ghrayhid,  6  U.  C,  Q.  B.,  287 :)  b«it  after  the  case 
has  been  called  on  and  the  matter  is  in  the  hands  of  the 
court,  a  new  or  amended  convietiott  cannot  be  filed ;  be- 


cause, when  the  case  is  taken  up,  and  is  under  the  consi^ 
deration  of  the  court,  it  becomes  a  part  of  the  records  of 
the  court,  and  therefore  no  longer  under  the  control  of  the 
magistrate :  and  the  court  of  Quarter  Sessions  have  no 
power  to  amend  or  change  the  record  of  the  proceedings  of 
an  inftfior  court. 

Appeals  may  be  respited  from  one  court  of  Quarter  Ses-^ 
stons  to  another,  and  no  notice  of  trial  or  of  intention  to 
proceed  at  such  subsequent  Sessions  is  reqttmd  under  the 
Statutes  in  force  in  this  Province  relating  to  appeab. 

The  judgment  of  the  court  of  Quarter  Sessions  may  be 
appealed  from  if  the  conviction  is  bad  on  the  face  of  it, 
(^Shato  V.  Hespder,  16  U.C.,  Q.B.,  104),  but  not  on  the 
merits,  (Regina  v.  Impey,  Hil.  Term,  4  Vic,  P,C.,  Jones, 
J.,  M.S.R.  &  H.  Dig.  Appeal,  1 ;  Regina  v.  ffussey,  2  U.C. 
Pr.  Rep.,  194,  but  see  Victoria  Plank  Road  Company  v. 
Simmons,  15  U.C,  Q.6.,  303,  and  Regina  v.  Watson, 
7  U.C,  C.P.,  495,  where  a  doubt  is  expressed  on  the 
point.)  These  cases  were,  however,  decided  before  the 
passing  of  the  Criminal  Appeal  Act,  20  Tic.  chap.  61. 
The  effect  of  that  act  upon  the  right  of  appeal  remains  to 
be  decided. 


HARRISON'S  C.  L.  P.  ACTS. 

Messrs.  Maclear  &  Co.,  17  &  19  King  Street  East^ 
Toronto,  the  publishers  of  this  work,  have  caused  to  be 
compiled  and  published  a  Table  showing  the  sections  of 
the  C.  L.  P.  Acts  of  1856  and  1857,  and  the  sections  of 
the  Consolidated  Statutes  of  Uj^r  Canada  with  whicli 
they  correspond. 

This  Table  will  be  of  iocalonlaUe  benefit  to  all  who  de-^ 
sire  with  facility  to  make  use  of  Mr.  Harrison's  notes  on 
the  different  sections  of  the  old  Acts  as  applicable  to  the 
present  Consolidated  Statutes. 

Bearing  in  mind  that  the  Consolidated  Statutes  are  not 
new  laws,  but  only  a  different  arrangement  of  the  old  Acts, 
Mr.  Harrison's  work  on  the  old  Acts,  accompanied  by  the 
table  to  which  we  have  referred,  will  be  neaily  as  useful  to 
the  practitioner  as  when  first  published. 

We  understand  that  every  person  w&o  has  purchased  or 
who  may  purchase  a  copy  of  Harrison's  C.  L.  P.  Acts,  can 
receive  without  cost,  upon  applicatio»  to  Messrs.  Maclear 
&  Co.,  a  copy  of  thd  Table,  and  We  presume  that  upon 
these  terms  ^re  will  be  no  kck  of  applicants. 

We  tt«  requested  to  mentioii  that  Messrs.  Maclear  &  Co. 
still  have  for  sale  a  few  copies  of  Mr.  Harrison's  woik  od 
the  Common  Law  Proeedure  Acts ;  and  as  the  Editor  of 
the  work  has  no  present  intention  of  issuing  a  new  edttion^ 
these  copies  ought  to  be  in  good  demand. 
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THE  MUNICIPAL  MANUAL. 

In  reply  to  the  ioquiry  of  a  eorrespondent  as  to  the  best 
work  on  xnanioipal  law  of  Upper  Canada^  we  have  olny  to 
state  that  Harrison's  Manicipal  Manual  is  the  on^  work  of 
the  kind  in  Upper  Canada. 


THE  GRAND  TRUNK  RAILWAY  COMPANY, 

It  is  generally  known  that  at  the  last  Assises  for  the 
County  of  Ontario  Yerdicts  were  recovered  against  this 
Company  for  very  large  amounts,  by  Glyn^  Milb  k  Co., 
and  Messzs.  Baring,  Brothers,  the  well-known  London 
Bankers. 

It  was  at  the  time  said  that  the  right  of  these  creditors  to 
the  Rolling  Stock,  under  any  executions  they  might  issue, 
would  be  disputed  by  the  First  Preferenos  bondholders. 

We  now  find  that  a  bondholder  has  submitted  the  ques- 
tion of  priority  to  eminent  English  counsel,  and  subjoined 
is  published  as  their  opinion,  for  which  we  are  indebted  to 
our  esteemed  cotemporary,  the  Law  Timei. 

OPINION. 

1.  We  are  of  opinion  that,  by  the  terms  of  their  bonds  and 
of  the  CaQadian  statutes,  the  first  preferential  bond-holders  of 
the  Grand  Tronk  Railway  of  Canada  possess  a  hypothic,  mott- 
gBf^e,  charge,  or  lien,  of  the  saoM  natmre,  covering  the  same 
kinds  of  property  and  rankine  in  the  same  order  of  priority 
with  that  which  the  province  bad  previooe  to  the  Act  of  1856, 
Stat.  19  &  20  Yiot.  o.  ill ;  and  that  sacheharj^  extends  to  the 
rolling  suwk  and  plant  of  the  company  as  weu  as  to  the  road 
and  works,  and  is  a  first  charge  thereon. 

2.  We  are  of  opinion  that  the  said  first  preferential  bond- 
holder are  entitled,  in  ease  of  any  danger  to  their  security,  to 
have  receivers  appointed,  or  such  other  means  employed  as  by 
the  laws  of  the  respective  jurisdictions  through  which  the 
railway  pnsses  may  be  prorided  for  protecUng  and  making 
available  the  property  included  fn  their  charge ;  and  assuming 
that  there  is  an  evident  prospect  ofthe  revenue  of  the  company 

S roving  insufficient  to  pay  the  interest  becoming  due  on  their 
ends,  and  that  judgments  to  large  amounts  have  been  obtained 
against  the  company  in  Upper  Canada,  we  consider  that  an 
application  to  the  Court  of  Chancery  in  D^er  Canada  for  a 
receiver,  and  an  injunction  to  restrain  the  jodgmentKsreditors 
from  issuing  execution,  wonld  be  soccessful. 

H.  M.  Caikns. 

R.  Paul  Amphlstt,  Q.C. 

John  Wkstlakx. 

MICHAELMA8    TERM    JUDGMENTS. 

QU££N'S    BENCH. 
Present :  Robihbov,  C.  J. ;  McLsan,  J. ;  BtraNs,  J. 

DMMnbtr  16,1860. 

Tk$  Queen  v.  Rapetle, — Qusstion :  wliether  instrument  forged  by 
defendant  was  an  order  for  payment  of  money  ?  Sel^y  only  to  be 
a  request,  and  net  an  order.  OonTictioa  reversed.  Prisoner  dis- 
cbatij^ea. 

The  Quftn  v.  PaA«i<fA^^.— -Question :  wlietbsr  the  teSttttiddy  of 
an  Indian,  who  was  not  a  Christian,  sworn  on  the  Qospels,  is 
admianble  f    AM,  adalsslble.    CoavietKen  affirmed. 

Tk4  Qu§m  V.  Bobert  Armstrong.— 4^wiXoii :  whether  defendant, 
mider  the  droamstaaoes  of  the  oassi  was  an  agent  within  aiesaing 


of  Con.  Stat.  Can.   cap.  92,  seo.  44  ?      Held,  not     Conviction 
reversed. 

The  Queen  v.  Tisdale  j*  Shaver. — Crimiaal  case.  Application 
for  a  new  trial.     Rule  nin  refused. 

Frotter  t.  Henderson, — Rule  fiMt  for  new  trial  granted. 

Costm  V.  Knaffsfs^ — Rule  nisi  tor  new  trial  refused. 

Commsrei^l  Bank  v.  The  London  Oae  Company, — Held^  that 
defendants,  a  gas  company,  are  not  justified  in  withholding  gas 
from  plaintiffs,  because  plaintiffs  dispute  an  account  of  defendants 
as  excessive,  and  refuse  to  pay  it ;  but  that  a  mandamus  is  not 
the  proper  remedy.    Rale  for  mandamus,  therefore,  reftised. 

Pogue  V.  Fogue,  —Rule  nisi  for  new  trial  on  affidaTits. 

Aigla  v.  Baldwin  et  al, — Rule  nisi  for  new  trial  reftised. 

Chappie  V.  The  Great  Western  Railwctg  Co» — Action  by  admin- 
istratrix for  negligently  causing  the  death  of  deceased.  Verdiot 
for  defendants.     Application  for  new  trial.    Role  refused. 

Bees  V.  The  City  of  Toronto. — Action  for  debt  against  defend- 
ants.   Nonsuit.    Application  to  set  it  aside.    Rule  refused. 

Canada,  Life  Assurance  Co.  v.  JTarvis  et  «{.— 'Rule  iMtt  for  new 
trial  granted. 

Addison  v.  BurriU. — Rule  nisi  for  new  trial  gtaiUted. 

Purdon  v.  Playfair, — AppUcaiion  for  new  trial  apCn  alftdavits 
of  some  jurors  that  they  believed  their  verdict  incorrect.  Rule  nUi 
discharged. 

Carlisle  v.  Hoshelt.  —  Application  for  new  trial.  Rule  aict 
refused.    Equitable  plea  held  bad,  and  not  proTed  by  evidence. 

Wright  v.  MtCHnnis. — Applieafion  for  neW  triaL  Rule  nut 
refused. 

Hiat'T.  The  Wetland  RaUwag  Co. — Rule  absolate  to  eater  non- 
suit pursuant  to  leave  reserved. 

O'MuUin  V.  Bishop. — Rule  fiMi  to  set  aside  verdict  discharged. 

In  the  matter  of  John  Anderson. — Prisoner  remanded. 

School  I^rusUes  of  City  of  Toronto  v.  City  of  Tor^ttto.—^pf^m- 
tion  for  a  mandamus  on  the  city  of  Toronto  io  levy  a  school  rate. 
Bute  absolute. 

MeDougall  v.  i^/iioO.— Rule  abeolnte  to  add  £27  10s.  te  verdlol; 
for  plaintiff. 

Tyson  v.  The  Grand  Trwnk  RaUway  Cb.  ^  AetkM  ftMr  loss  of  a 
mare  and  destruction  of  a  wa§^n  by  negligenoe  of  detadants. 
Verdict  for  plaintiff,  with  leave  to  move  to  enter  a  nonsuit  Role 
nisi  discharged. 

Sage  v.  Callaghan, — Rule  nisi  Air  new  trial  discharged. 

Hrown  v.  Brockville  and  Ottawa  Railway  Co. — Action  by  plain- 
tiff for  injury  to  hims<^lf  and  destruction  of  his  waggon  through 
negligence  of  defendants.  Verdict  for  plaintiff,  with  leave  to 
defendants  to  move  to  enter  a  nonsuit  upon,  among  other  grounds, 
the  ground  that  the  action  was  not  brought  within  six  months. 
Rule  absolute  to  enter  nonsuit. 

Corporatimi  of  County  of  Perth  v.  McChegor. — Rule  absolute  for 
new  ^al,  with  costs  to  abide  the  event. 

Robinson  v.  Grange. — Rule  discharged,  but  without  costs. 

Me  Gee  v.  Baird. — Rule  absolute  to  postpone  execution  in  Uiis 
case  to  two  other  executions,  under  the  ConsoL  Stat.  U.  C.  ch.  26» 
sec.  17. 


•m^^m^^^m 


Deeembcr  22nd,  18M. 

McArthur  v.  Coo2.— Former  judgment  in  this  cause  mast  be 
keld  good  until  reversed  by  appeal.    Postea  to  defendant. 

Whitehouse  v.  iSoor^.—Replication  good,  and  plaintiff  entitled  to 
judgment  on  demurrer. 

Cross  V.  Goodman.  --  Defendant  entitled  to  jndgmeat  on  de- 
murrer. 

WiUisKm  %  M»aM.^B.v^  sifaioliite  Ibr  new  trial,  iH«lh<mt 
costs. 

Great  Western  Railway  Qo.  v.  Cf^fp^raOot^  af  Dmine^    Jn(% 
meat  for  plaintiffs  on  demurrer. 
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Evans  v.  ifority.— Judgment  for  pltontiff  on  demurrer  to  Ut, 

tad  fird  pleas,  and  for  defendant  on  demnrrer  to  2nd  and  4th  pleaa. 

Either  party  may  apply  in  Chambers  to  amend  within  one  month. 

tiard  T.  PaiTO«r.— Judgment  for  plafntiff  on  demurrer,  with 

leave  to  apply  in  Chambers  within  a  fortnight. 

Carttoright  ▼.  JfcPAer^on.— Rule  nisi  discharged.  Burrn,  J, 
dissenting. 

Oarretty  ezor.  of  Taylor  t.  Provincial  Insurance  Co.— Judgment 
for  defendants. 

JHenderton  v.  Portune,  (Belleville  case.)— Though  verdict  exces- 
sive new  trial  cpuld  only  be  granted  on  payment  of  costs.  Ques- 
tionable benefit  to  defendant  Rule  nisi  discharged.  Verdict  for 
defendant  Stands. 

Bigffins  v.  Corporation  of  mt%.— Verdict  to  bo  entered  for 
defeiidant  on  2nd  plea,  and  judgment  for  defendants  on  demurrer 
t6  same  plea. 

McKay  T,  JPV<.— Action  for  24  perisent.  interest  on  a  note  after 
recovery  of  Judgment  in  detinue  for  the  note,  and  six  per  cent 
interest  cannot  be  maintained. 

Ferguson  t.  GVon*.— Appeal  flrom  County  Court  of  Wellington. 
Judge  exercised  a  proper  discretion  in  granting  new  tiial.  Appeal 
dismissed  with  costs.  ' 

Johnston  v.  -Burner.— Appeal  from  County  Court  of  Welland  on 
«ile  for  a  new  trial.  Judgment  not  erroneous.  The  learned 
Judge  exercised  a  proper  discretion  on  the  facts  before  him. 
Judgment  discharging  rule  affirmed,  on  plaintiff  remitting  all 
damages  above  $136.    Appeal  disnussed  with  costs. 

UniUd  Counties  of  Northumberland  and  Durham  v.  Town  of 
(7o6otfry.-^Rule  obtained  to  set  aside  award.  So  much  of  award 
as  to  costs  void.    Rule  absolute  to  set  that  part  aside. 

McLeod  V.  JToiTay.— Appeal  from  a  county  court  on  demurrer. 
Appeal  dismissed  with  costs. 

Marshall  v.  McAulay,  —  Appeal  from  a  county  court  Dis- 
missed with  costs, 
Stewart  v.  CaiiMron.— ^Rule  niti  for  neir  trial  discharged. 
Smith  V.  Paisley  et  aZ.— Action  against  three  defendants  in  tort 
Verdict  for  one  of  defendants,  and  for  plaintiff  as  to  remaining 
defendants.  Rule  nisi  for  new  trial  on  application  of  defendants. 
Nothing  to  shew  that  defendant  in  whose  favor  verdict  given  a 
ionsenting  party.    Stands  till  consent  given  or  shewn. 

Ferris  v.  Waddel  et  al ^Action  by  plaintiff  against  defendants 

as  sureties  of  defendant  Waddel.    Rule  absoltite  to  strike  out  $85 
Arom  plaintiff's  verdict 

Clark  Y,  Donaldson  et  al  —  Stands  till  dedsion  of  Moffatt  v. 
R<^>ertson  in  appeal. 
StMins  V.  Anderson. — ^Rule  nisi  discharged. 
Matheson  v.  Cummings, — Rule  nisi  discharged. 

Gladstone  et  al  v.  McDougall  et  al. — Rule  upon  defendant  to 
shew  cause  why  he  should  not  pay  plaintiff^s  costs  of  garnishee 
proceedings,  and  answer  matters  aUeged  in  affidavit  against  him. 

Kesteven  v.  The  Buffalo  and  Lake  Huron  Railway  Co, — Rule 
fiift  discharged. 

Haworth  et  al  v.  FUteher. — Judgment  of  court  below  reversed, 
as  to  old  lumber,  &c.,  but  stands  for  Fletcher  as  to  horses,  cow, 
waggon,  ftc. 

COMMON  PLEAS. 
Present :  Dbapbk,  C.  J. ;  Rjcbakds,  J. }  Hagabtt,  J. 

Ui  I860. 


CulUn  V.  NiehersoH, — Postea  to  plaintiff. 

Smith  V.  Cluxton. — Rule  nisi  discharged. 

Grant  v.  MeMUlan. — ^Rule  nisi  discharged. 

KeUy  V.  McDermott, — Judgment  for  plaintiff  on  demurrer. 

Kindley  v.  GUdersleeve. — Judgment  for  plaintiff  on  demurrer. 

Churchwardens  of  St.  James  v.  Daly, — Judgment  for  defendant 

Jioniy  V.  J3UL — Peremptory  mandamus  granted. 


In  re  Grover  and  the   UniUd  Counties  of  Horthumberland  and 
PtirAam.— Return  quashed.     Peremptory  mandamus  to  issue. 

Smith  V.  C^^Aom.— Rule  nisi  to  enter  nonsuit  discharged,  and 
rule  for  postea  to  plaintiff. 

Mitchell  V.  The  City  of  Toronto.  ^B,n\e  nisi  granted^ 

Ladies  of  Sacred  Beart  v.  JfarA«»on.— Rule  absolute  for  nonsuit 

Miller  v.  Cummtf^*.— Rule  for  nonsuit  absolute. 

Drew  V.  JfcXtt/ay.— Rule  absolute  for  new  trial,  without  costs- 

Lund  V.  5«t<A.— Rule  niei  to  set  aside  award.  Pischarged  with 
costs. 

Rogers  v.  i)icife»on.— Rnle  nsH  for  AeW  trial  absolute,  with  oosta 
to  abide  the  event 

Clapp  V.  The  Corporation  of  the  Totanship  of  TAnf  Jo«.— Ride 
absolute  to  quash  by-law,  irith  costs,  as  by-law  within  sec.  22« 
of  the  Municipal  Act,  and  reqmrements  of  that  section  not  com^ 
plied  with. 

Dohhie  V.  IWZy.-^Rule  nisi  for  new  trial  discharged. 

ITiggins  v.  The  City  of  Toronto.^Beld,  that  notice  on  Monday, 
Ist  October,  for  Monday,  8th  OctoW,  not  sufficient  Rule  abso- 
lute for  new  trial,  wiUi  costs. 

Baldwin  v.  ^ir<f.— Rule  nisi  for  new  trial  discharged. 
Wilson  V.  Ft^on.— Rule  nisi  to  enter  nonsmt,  pursuant  to  leave 
reserved,  discharged. 

CaldweU  v.  Potter.— "Emtrj  of  stet  process  recofeocmended 

0*ReiUy  v.  Utter.-^Hvle  nisi  discharged. 
Crouch  V.  Crawford. — ^Rule  nut  reftised. 

Mumey  ▼.  Cono%.— Rule  nift  refused. 

Daotmbar  22]id,  IBOO. 

Rylatid  v.  King, — Judgment  fof  plaintiff  on  demurrer.  Leave 
granted  to  apply  to  a  judge  in  Chambers  to  amend  within  one 
month. 

Wilson  V.  The  Corporation  of  Buron  and  ^nfee.-^udgment  for 
plaintiff  on  all  the  breaches  except  the  9th,  and  on  that  judgment 
for  defendant  Per  Hagarty,  J. :  If  the  pleader  had  set  out  the 
agreement  in  its  own  words,  our  judgment  would,  in  all  proba- 
bility have  been  the  other  way.  Per  Draper,  C.  J. :  The  pleadings 
are  so  badly  copied  that  we  have  found  it  very  di£Gkcult  to  under- 
stand  the  breaches :  no  division  of  sentences,  or  capitals  to  show 
the  sentences. 

Fraser  v.  Armstrong. — Merger.  Mortgage  taken  for  a  promise 
sory  note.  Parker  v.  MeCrea^  7  U.  C.  C.  P  124,  upheld.  Rule 
nisi  disoliarged. 

Lyman  v.  Snarr. — Leave  to  amend  within  one  month ;  and  rule 
for  new  trial  discharged  without  costs  (four  trials  having  taken 
place),  otherwise  new  trial  granted  without  costs. 

Bank  of  Upper  Canada  v.  Upton. — ^Action  on  promissory  note 
that  Upton  and  Brown  made  note  and  gave  to  Cotton,  to  get 
C.  £.  Anderson  to  discount  it  for  Cotton.  That  C.  £.  A.  handed 
it  over  to  Wm.  J.  Anderson,  and  after  W.  J.  A.  had  endorsed  it, 
he  handed  it  over  to  the  plaintiffs,  who  gave  no  consideration : 
and  that  they  are  trustees  for  Wm.  J.  Anderson.  Rule  discharged. 
Leave  to  appeal  granted. 

Bank  of  Upper  Canada  v.  Upton  and  Brown, — Rule  to  allow 
plaintiff  to  come  in  and  plead.  Not  shewn  that  defendant  has  any 
other  defence  than  that  in  the  previous  case.   Rule  nisi  discharged. 

Moore  v.  Gray. — New  trial  on  payment  of  oosts. 

McGowan  v.  Farley. — Rule  absolute  for  nonsuit 

Roe  V.  Southard, — Special  case.    Postea  to  defendant 

Campbell  v.  Greer. — Motion  to  arrest  judgment  on  new  trial. 
New  trial  without  costs.     (Hagarty,  J.,  dissentiente.) 

Kraeaer  v.  Glass.—Beld,  that  Con.  Stat  U.  C.  cap.  78  does  not 
alter  the  law  as  to  the  disability  of  a  feme  covert  to  make  con- 
tracts ;  and  that  the  note  given  by  plaintiff's  wife  was  as  against 
her  void.    New  trial  without  costs. 

Foster  v.  Smith. — Setting  down  a  cause  for  appeal  from  county 
court  after  time  limited  by  statute  an  irregularity,  and  applica- 
tion in  such  a  case  should  be  made  to  Practice  Court 
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In  re  8.  B.  C,  one,  3[e. — Rulo  absolate  to  strike  an  attorney  off 

the  rolls. 

Caldwell  t.  Potter. — ^New  trial  without  eosts. 

Fergueim  y.  Bell. — Under  Frandalent  Assignment  Act  to  set 
aside  a  fraudolent  confession  of  judgment.  Per  eur. :  Do  not  see 
that  we  oan  interfere  sammariljr ;  but  it  might  be  proper  to  enter- 
tain it  in  ordinary  course.  Sheriff  hating  notice  of  the  frau- 
dulent confession  of  judgment  must  exercise  his  discretion  in 
paying.     Rule  discharged. 

In  re  Abbot,  one,  ^c. — No  rule. 

Keene  t.  Sleadman. — Rule  niei  discharged. 

Hooker  t.  Gamble. — To  be  argued  again. 

Smith  Y.  Vempeet/. — Plea  as  it  stands  no  answer;  if  amended 
the  evidence  given  would  not  support  it.  Per  eur, :  If  not 
amended  within  a  month,  then  a  venire  de  novo.  If  amended 
then,  new  trial  without  costs. 

Manly  t.  JlUl, — Rule  absolute  without  costs. 


THE  NATIONAL  ASSOCIATION  FOR  THE  PROMOTION 

OF  SOCIAL  SCIENCE. 
(F^om  the  Solicitor's  Journal,) 
The  annual  meeting  of  this  association  was  held  on  Septem- 
ber 24th,  at  Glasgow,  when  Lord  Brougham  delivered  an  in- 
augural address.  On  the  following  day  (Tuesday)  his  lordship 
again  took  the  chair,  when  the  proceedings  commenced  with 
an  address  by  the  Lord  Advocate  as  President  of  the  first  or 
Jurisprudence  department. 

JURIBPRUOSNOE. 

T/ie  Lord  Advocate. — After  the  verjr  comprehensive  view  of 
the  duties  and  objects  of  this  associatioa  wnioh  was  delivered 
last  night  by  your  noble  President,  I  shall  proceed  to  fnlfil  the 
dutjr  imposed  upon  me  by  the  kindness  of  the  committee  in 
asking  me  to  preside  over  the  section  devoted  to  jurispnidence, 
by  a  few  introductory  remarks,  confined  entirely  to  the  proper 
business  of  that  section,  and  devoted  to  elueidatine  shortly, 
the  principles  upon  which  we  should  seek  for  the  reK>rmation 
and  improvement  of  the  law  in  respect  of  its  relation  to  social 
science,  and  some  of  the  more  salient  and  important  topics 
which  may  probably  fall  under  our  attention  in  the  conrse  of 
our  deliberations.  We  are  to  consider  in  this  section  law  as  a 
branch  uf  social  science — that  is«  in  its  immediate  practical  re- 
lation to  common  life.  In  one  sense,  it  is  nothing,  but  a  de- 
partment, or  rather  theembodiment,  of  social  science,  inasmuch 
as  it  is  the  mainspring  of  all  social  movements  and  relations. 
But  the  science  of  jurisprudence,  in  its  mOre  specific  accepta- 
tion, is  apart  from  its  social  results.  It  deals  with  what  is, 
not  with  what  ought  to  be  ;  and  the  tendency  of  the  study  is 
rather  to  shut  out  than  to  enlarge  the  contemplation  of  its 
practical  effects.  It  is,  indeed,,  n  science  of  the  highest  order, 
tasking  the  intellectual  powers  by  demands  on  them  for  all  the 
qualities  combined  which  the  exact  and  the  more  general 
sciences  require— the  grasp  of  generalisation  which  is  essential 
to  mental  philosophy,  with  the  careful  analysis  or  indication 
characteristic  of  mathematical  inquiry.  But  it  is  not  in  its 
scientific  character  that  we  are  to  deal  with  jurispnidence  in 
our  meetings  here.  We  are  to  try  this  great  science  by  its 
existing  results  as  compared  with  existing  necessities,  to  see 
how  far  this  great  machine  corresponds  in  its  effects  with  the 
great  object  for  which  alone  it  was  created.  But  it  is  imjMM- 
sible  to  deny  the  great  benefit  which  mnst  ensue  from  bringing 
in  contact,  not  only  the  legal  professors  of  different  systems, 
but  the  trained  and  experience  lawyer,  with  the  opinions  and 
interests  of  those  for  whom  laws  are  mside,  and  who  profit  or 
suffer  by  them.  Lord  Bacon  says,  in  his  Essay  on  the  Ad- 
vancement of  Learning : — "  All  tiiose  who  have  written  of  laws 
have  written  either  as  philosopheza  or  as  lawren,  none  as 
statesmen.    As  for  the  philosophers,  they  make  imaginary 


laws  for  imaginary  commonwealths,  and  their  disoonrses  are 
as  the  stars  which  give  little  light  because  they  are  so  high. 
For  the  lawyers,  thev  write  according  to  the  States  where  they 
live,  what  is  received  as  law,  and  not  what  ought  to  be  law ; 
for  the  wisdom  of  a  lawmaker  is  one,  and  of  a  lawyer  is  an- 
other." Jeremy  Bentham,  in  his  Treatise  on  Legislation, 
treats  the  lawyers  with  still  more  suspicion.  He  says, — "  When 
a  religion  falls,  its  ministers  fall  with  it.  Everything  whiclf 
diminshes  respect  for  the  idol  enfeebles  that  felt  for  those  who 
sacrifice  to  it ;  so  the  voice  of  all  jurists  is  raised  in  concert  to 
celebrate  an  established  system,  and  the  people,  misled  by  their 
unanimity,  do  not  stop  to  discover  the  self  interest  which  pro- 
duces it."  It  is  impossible  to  deny  the  justice  of  this  sentiment. 
The  iurist  deals  with  men  as  witb  the  pieces  on  n  chess  board : 
the  aebtor  and  the  creditor,  the  man  with  security  and  the 
man  without,  the  grasping  landlord  or  the  refractory  tenant, 
are  so  many  dramatis  personco  who  are  to  play  their  part  and 
be  removed,  according  to  the  most  approved  rules  of  the  art. 
But  in  the  intellectuu  absorption  of  the  struggle,  the  flesh  and 
blood  of  the  matter  is  necessarily  forgotten.  The  unlucky 
suitor,  who  has  dropped  a  link  in  his  title,  and  has  become  the 
unwilling  hero  of  a  leading  case,  is  looked  upon  with  a  malig- 
nant triumph  as  a  traitor  to  the  first  principles  of  conveyancing. 
The  law  has  retained  its  pori ty.  The  j udgmen t  has  eetablishM 
the  foundations  of  the  science  against  his  attempt,  and  the  law- 
yer recurs  with  pride  to  the  decision.  No  thought  all  the 
while  for  the  litigant,  who  paid  his  money  and  lost  his  pro- 

Eerty.  No  question  how  it  came  about  that  he  could  not  tell 
ow  to  take  his  title  until  instructed  by  a  lawsuit,  and  canon- 
ised in  the  reports  of  Shaw  and  Dnnlop.  No  reflection  that, 
although  the  judgment  was  approved  by  the  soundest  jurists 
of  the  day,  it  has  produced  to  the  parties  immediately  concerned 
nothing  but  injustice.  Such  is  the  inevitable  tendency  of  the 
exclusive  pursuit  of  any  science ;  but  in  the  stady  of  the  law 
and  the  practice  of  it,  which  entails  such  stem  demands  on  a 
life's  erection,  it  is  inevitable.  Men  acquire  a  kind  of  personal 
attachment  to  the  implements  with  which  they  work,  and  it 
costs  them  a  pang  to  see  destroyed,  by  a  sudden  and  innovatine 
hand,  the  weapons  which  it  has  cost  them  such  toil  to  find,  and 
such  labour  to  learn  to  ose.  Of  course,  this  criticism,  or  rather 
confession,  of  the  necessary  tendency  of  legal  training,  is  only 
comparative.  I  need  not,  in  this  presence,  tell  you  that  a 
great  lawyer  may  rise  above  the  trammels  of  his  art  and  com- 
bine the  grasp  of  the  philosopher  with  the  knowledge  of  the 
jurist,  and  superadded  to  both  the  practical  sagacit;^  of  the 
statesman.  Still  less  am  I  disposed  to  enooura>ge  socialist  or 
empirical  innovation,  springing  generally  out  of  specific  cases, 
and  propounded  in  ignorance  of  the  system  to  which  it  is  pro- 
posed to  apply  them.  If  high  scientific  acquirements  in 
jurisprudence  have  a  tendency  to  produce  too  exclusive 
devotion  to  things  as  they  are,  it  does  not  by  any  means  follow 
that  enlarged  views  and  wholesome  change  *are  only  to  be 
looked  for  as  the  companions  of  ignorance.  Still,  in  our  pro- 
secution of  the  objects  oif  the  department  over  which  you  have 
asked  me  to  preside,  we  must  be  content  to  throw  behind  us  the 

grofessional  fetters  of  our  training.  In  our  meetings  here  we 
ave  all  the  elements  liord  Bi^n  enunciates,  and  one  he  did 
not  recognise.  We  ha^ve  the  lawyers,  the  philosophers,  thp 
statesmen,  and,  in  addition  to  all>  in  this  great  emporium  of 
the  transactions  of  life,  where  men  and  money  come  and  go. 
with  such  startling  rapidity,  we  have  the  presence,  the  co-op- 
eration, and  the  practical  wisdom  of  those  who  are  trained  in 
the  lessons  of  daily  business,  and  who  form  their  opinions  of 
what  laws  ought  to  be  from  their  recurring  experience  of  what 
they  are.  I  therefore  come  to  consider  in  what  spirit  and  on 
what  principles  the  social  results  of  our  system  of  law  are  to 
be  canvassed  and  reformed.  I  shall  start  with  a  caution  on  the 
other  side.  If  the  jurist  be  too  apt  to  hug  the  chains  of  his 
Bcienee,  and  magnify  the  importance  of  time-honoured  forms 
and  axioms,  the  nnskilled  rerormer  hae  also  perils  of  his  own ; 
and,  among  the  chief,  is  the  danger  of  unsettling  much  in  order 
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to  reefcify  a  little.    The  legal  system  of  a  oountrj  like  ours,  in 
which  the  laws  have  not  been  dictated  by  a  Justinian  or  a  Na- 
poleon, bat  have  been  made  by  the  people  for  their  own  use, 
18  a  plant  for  slow  and  graduiu  growth,  spreading  its  tendrils 
widely,  and  striking  its  roots  deeply  around  and  thronghont 
tiie  whole  social  economy  of  the  community ;  just  as  our  sys- 
stem  of  civil  liberty  and  Parliamentary  government  subsists 
and  flourishes  by  a  secret  spell,  the  (Vuit  of  gradual  accommo- 
dation to  the  habits  and  associations  of  the  people,  notwith- 
standing many  anomalies  and  theoretical  conte^ietions.  So  it 
is  with  our  laws.    The  law  which  is  most  imperfect  in  theory 
may  be  most  useful  in  practice — or  may,  through  leng^th  of  time 
or  repeated  judicial  consideration,  have  become,  while  retain- 
ing its  outward  form,  animated  by  a  spirit  never  contemplated 
by  its  authors.    We  shall  be  merely  shallow  innovators,  and 
vndeserving  the  name  of  reformers,  if  we  neglect  this  unseen 
but  potent  element— that  which,  in  truth,  is  the  very  life-blood 
of  a  nation's  prosperity.    For  esperience  tells  us  every  day 
that  it  is  not  by  laws  which  are  written  in  a  statute-book,  nor 
by  constitutions  proclaimed  in  public,  that  nations  flourish  or 
are  free.    Freedom  and  laws  are  the  products  of  time  as  well 
as  of  patriotism  and  wisdom  ;  and  must  be  accommodated  not 
only  to  the  abstract  rules  of  justice,  but  to  the  habits  and  ten- 
dencies of  those  who  are  to  receive  them.    It  might,  I  believe, 
be  said  of  oor  law,  as  was  said  of  political  constitution,  that 
if  the  whole  fabric  were  swept  away  at  once,  and  the  greatest 
wisdom  which  the  land  could  furnish  were  to  devise  a  new  sys- 
tem, they  would  not  produce  anything  which  would  be  com- 
parable to  that  which  thev  had  destroyed.    I  may  here  remark, 
that  the  element  of  which  I  speak  is  one  of  which  the  legal 
reformer  cannot  avail  himself.    What  he  does  in  the  way  of 
ehanse,  must  be  done  by  specific  enactments.    He  cannot  pro- 
vide for  the  effect  which  his  new  law  may  have,  when  a  century 
of  application  and  decision  has  passed  over  its  head.    Lord 
Bacon  felt  this  so  stronglyt  that  in  a  sketch  which  he  entitles 
"  A  Proposal  for  Amending  the  Laws  of  England,"  he  has 
hMrdly  courage  to  propose  proceeding  by  Act  of  Parliament. 
He  sa^s : — **  It  is  ot^ected  that  labour  were  better  bestowed  in 
bringmg  the  common  laws  of  £nffland  to  a  text  law,  as  the 
atatutee  are,  and  setting  both  of  them  down  in  method  and  by 
tides.''    To  which  he  replies : — **  It  is  too  long  a  business  to 
debate  whether  te  scrijOa,  out  non  Mrtpfo,  a  text  law,  or  cus- 
toms well  registered,  with  received  and  approved  grounds  and 
maxims,  and  Acts  and  resolutions  judicial,  from  time  to  time 
duly  entered  and  reported,  be  the  better  form  of  declaring  and 
authorising  laws*    It  was  the  principal  reason  or  oracle  of 
Ljourgus  that  none  of  his  laws  should  be  written.    Customs 
are  laws  written   in  living  tables,  and  some  traditions  Uie 
Church  doth  not  disauthorise.    In  all  sciences  they  are  the 
soundest  that  keep  close  to  particulars  ;  and,  sure  I  am,  there 
are  more  doubts  that  rise  upon  our  statutes,  which  are  a  text 
law,  than  upon  the  common  law,  which  is  no  text  law.    But 
howsoever  that  question  be  determined,  I  dare  not  advise  to  cast 
the  law  into  a  new  mould.    The  work  which  I  propound 
tendeth  to  pruning  and  grafting  the  law*,  and  not  to  ploughing 
up  and  pruning  it  again ;  ibr  such  a  remove  I  should  hold  indeed 
for  a  perilous  inuovation."    Yet  Lord  Bacon  in  this,  and  some 
other  of  his  fragments  on  the  same  sulject,  shows  himself  to 
have  had  large  and  enlightened  views  on  the  subject  of  legal 
reform,  and  was  not  unprepared  to  have  proceeded  boldly 
enough   in   the  direction    of   repeal.    Lord    Stair,   a  name 
not  unworthy  to  be  placed  alongsido  that  of  Bacon  in  re- 
spect of  power  and  learning,  but  who  does  not  disclose  the 
same  tendencies  in  fltvour  of  freedom,  thus  treats  the  same 
subject  in  strong  and  serious  language.    He  says : — "  Yea, 
and  the  nations  are  more  happy  whose  laws  have  entered  by 
long  custom,  wmng  out  from  their  debates  upon  particular 
cases,  until  it  came  to  the  consistence  of  a  fixed  and  known 
custom ;  for  thereby  the  oonvenienoe  and  inconveniences  there- 
of, through  a  tract  of  time,  are  experimentally  seen :  so  that 
which  ie  ibund  ia  some  ^ef  ponvenif nt,  \f  ip  ether  oeees 


afterwards  it  be  found  inconvenient,  it  proves  abortive  in  the 
womb  of  time  before  it  attain  the  maturity  of  a  law.  But  in 
statutes  the  lawgiver  must  at  once  balance  the  conveniences 
and  inconveniences,  wherein  he  may  and  often  doth  fall  short ; 
and  there  do  arise  ccuus  ineogitoH,  wherein  the  statute  is  out, 
and  then  recourse  must  be  had  to  equity.  But  those  statutes 
are  best  which  are  approbatory  or  correctory  of  experienced 
customs ;  and  in  customary  law,  though  the  people  run  some 
hazard  at  first  of  their  judges'  arbitrament,  yet,  when  that  law 
is  come  to  a  full  consistence,  they  have  by  much  the  advantage 
in  this,  that  what  custom  hath  changed  is  thrown  away  and 
obliterate  without  memory  or  mention  of  it ;  but  in  statutory 
written  law  the  vestiges  of  all  the  alterations  remain,  and  or- 
dinarily increase  to  such  amass  that  they  cease  to  be  evidences 
and  securities  to  the  people,  and  become  labyrinths  wherein 
they  are  fair  to  lose  their  rights,  if  not  themselves ;  at  least 
they  must  have  an  implicit  faith  in  those  who  cannot  compre- 
hend them  without  making  it  the  work  of  their  whole  life." 
There  is  not  wanting  in  these  sentences  a  tinge  of  the  predi- 
lection for  the  arbitrary  power  of  courts,  which  was  character^ 
istic  of  our  Scottish  system  for  many  years  afterwards.  But 
in  both  there  is  much  truth  ;  and  herein  lies  the  great  difift- 
culty,  in  England  especially,  of  dealing  with  the  great  mass  of 
the  statute  law. 

OODIFIOATIOX  OF  THE  STATUTES. 

There  would  be  no  great  difficulty  in  expurgating  the  Statute 
Book  of  laws  wholly  repealed ;  but  the  next  step  is  surrounded 
by  obstacles.  The  re^nactment  of  statutes  partially  repealed, 
and  the  consolidation  of  laws  relating  to  the  same  subject^ 
bring  the  legal  reformer  at  once  into  contact  with  that  unwrit- 
ten law  which  has  sprung?  from  the  stem  of  the  statute,  and 
has  been  engrafted  on  it  by  judicial  decision.  This  difficulty 
has  always  appeared  to  me  so  great,  that  I  am  rather  inclined 
to  think  that  either  more  or  less  should  be  attempted ;  and  that 
if  we  are  ambitious  of  more  than  publishing  a  compendious 
edition  of  the  statutes,  embracing  those  inordinary  use,  it  will 
be  found  impossible  to  effect  any  very  material  improvement 
^ort  of  codification  in  some  branches  of  the  law.  It  is  worliiy 
of  consideration  whether  in  the  more  important  branches  of 
the  law  codification  should  not  supplement  the  attempt  to  con- 
solidate. It  would  be  presumptuous  in  me  to  do  more  than 
offer  a  suggestion  on  this  important  subject  in  so  far  as  it  re- 
lates to  the  sister  kingdom.  But  looking  to  the  enormous  and 
heterogeneous  mass  of  statute  law  under  which  the  jurisprud- 
ence of  England  lies,  and  through  which  the  precious  ears  of 
grain  are  to  be  searched,  it  would  seem  a  ta«k  more  likely  to 
succeed  to  sweep  away  much  that  eststs,  and  supply  its  place, 
not  by  new  words,  professing  to  repeat  old  provisions,  bat  by 
clear  and  specific  codification.  With  us  the  cape  is  different ; 
the  statute  law  of  England  was  the  l)ulwark  and  protection  of 
her  liberties.  If,  in  Scotland's  earlier  history,  we  could  not 
boast  of  similar  protection,  on  the  other  hand  our  statute  book 
is  nut  similarly  encumbered  ;  unlike  those  of  England,  a  Scot- 
tish Act  of  Parliament  is  abrogated  by  disuse,  and  those  that 
remain  are  short  general  enactments,  drawn  to  be  thebnsts  of 
future  law,  to  be  founded  on  them  by  judicial  interpretation; 
and  so,  as  Lord  Stair  expresses  it,  **  attain  the  maturity  of  a 
law."  This,  however,  is  a  subject  which  the  members  of  this 
section  will  be  better  able  to  dbcuss  than  I  can  pretetid  to  be. 

BANKRUPTCY  AND  INSOLTIENCr. 

This  leads  us  naturally  to  say  a  word  on  the  subject  of  the 
law  of  bankruptcy.  In  common  with  all  who  take  an  interest 
in  legal  progress,  I  lamented  the  fate — the  undeserved  fate — 
of  the  Bill  of  my  friend  the  Attomey*General  during  the  last 
session.  Smothered  as  it  was  under  the  heavy  pile  of  unpro- 
ductive and  unremembered  loquacity,  which  met  with  such  un- 
sparing oastigation  last  night,  I  hope  it  still  retains  its  vitality 
and  will  re-appear  under  happier  auspices.  It  is  a  measure 
worthy  of  the  i«pntation  of  it»  author,  who  unites,  with  pro- 
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found  learning*  and  unrivalled  powers  as  an  advocate,  the  en- 
larged and  stateunanlike  views  of  a  great  reformer  of  the  laws. 
In  this  respect,  we  in  Scotland  have  already  tried  the  experi- 
ment he.  was  anxioos  to  intsoduoe,  and  with  what  success,  I 
believe,  in  the  course  of  our  discussions,  we  shall  have  oppor- 
tuni^  of  obtaining  useful  and  interesting  information.  The 
general  faature  of  a  useful  system  of  bankrupt  law  may  be 
verj  salely  gathered  from  what  I  call  the  instinct  of  trade. 
When  we  find  traders  flying  from  the  laws  made  for  their 
benefit,  and  recurring  to  private  tribunals  of  their  own  con- 
stitution, we  may  conclude,  with  abaolnte  certainty,  first,  that 
there  must  be  some  radical  defect  in  the  law  as  it  exists ;  and, 
secondly,  that  the  true  remedy  is  to  be  sought  in  the  direction 
to  which,  with  all  its  difficulties  and  uncertainty,  the  creditors 
of  insolvent  debtors  have  had  recourse.  In  other  words,  let 
the  creditors,  as  the  Attorney-General  prophsed,  manage  their 
own  affairs  when  they  prefer  to  do  so.  Too  much  still  survives 
of  the  old  notion,  that  bankruptcy  demands  the  intervention 
of  the  State  for  its  degradation  and  punishment.  So,  of  old, 
our  debtors  were  denounced  rebel  to  the  Sovereign,  were  ex- 
posed to  the  juntos  careeres^  wore  a  distinctive  dress,  and  were 
subject  to  manifold  indignities,  superadded  to  the  total  loss  of 
their  worldly  goods.  These  seventies  were  the  clumsv  wea- 
pons of  a  ruder  age,  to  compel  the  disclosure  of  hidden  re- 
sources, and  punished  the  innocent  and  the  guilty  alike.  But 
the  true  object  of  the  law  of  bankruptcy  should  be  the  rapid, 
thorough,  and  economical  application  of  the  whole  available 
funds  of  the  debtor  to  pay  his  creditors.  That  is  the  main  and 
primary  object  of  a  system  of  bankrupt  administration.  The 
discharge  of  an  innocent,  the  punishment  of  a  fraudulent 
debtor,  are  subsidiary  objects,  important  in  themselves,  but 
which  should  not  be  allowed  for  a  moment  to  interefere  with 
the  main  object  of  realising  and  distributing  the  debtor's  estate 
with  economyt  certainty,  and  despatch.  I  do  not  altogether 
sympathise  with  the  feeling  which  seems  to  prevail  in  some 
quarters  that  the  main  object  of  Bankrupt  Law  ought  to  be 
to  check  undue  speculation^  and  that  the  interest  of  the  credi- 
tors themselves  should  be  subservient  to  the  exposure  and 
punishment  of  rash  and  improvident  menehants.  It  is  right 
enough  to  give  to  the  creditors  themselrea  the  power  of 
dealing  differently  with  the  debtor  who  has  auffired  from  mis- 
fortune, and  the  debtor  who  has  ruined  himself  by  foUy. 
And  it  is  not  only  right,  but  essentUiU  ^bft^  ^^  fraudulent 
debtor  should  be  stringently  and  summarily  dealt  with.  But 
a  system  of  Bankrupt  Law  cannot  be  converted  into  a  machine 
for  regenerating  mercantile  morality,  or  restraining  within 
bounds  the  spirit  of  speculation.    It  may,  acting  in  its  proper 

grovince,  be  of  assistance  in  a  work  which  is  greatly  needed : 
ut  it  should  never  be  forgotten,  that  the  end  and  aim  of  all 
proceedings  in  bankruptcy  is  the  benefit  of  the  creditors ;  and 
no  element  which  interferes  with  or  retards  the  accomplish- 
ment of  that  object  ought  to  be  admitted.  Thus,  it  may  be 
true  that  settlements  by  composition  have  a  tendency  to  pre- 
vent investigation,  and  encourage  the  reckless  trader.  Still, 
if  the  creditors  thereby  receive  their  shares  of  the  debtor's 
estate  more  rapidly  ana  cheaply,  these  contracts  ought  to  be 
encouraged.  We  must  look  to  more  general  and  deeper 
sources  for  the  repression  of  the  gambling  spirit  in  commerce. 
A  sounder  and  more  heathly  tone  of  mercantile  morality,  and 
the  instinct  of  self-preservation,  are  the  only  real  safogipards 
against  it,  while,  by  endeavouring,  to  the  prejudice  of  the 
craditors,  to  make  our  bankrupt  system  one  of  rewards  and 
punishments,  we  shall  accomplish  little  in  the  war  of  in&prov- 
men^  and  promote  much  individual  injustice*  I  cannot  say 
t)iat  in  the  recent  discussions  on  $ir  Richard  Bethell's  Bill,  I 
was  much  im)»i»ssed  by  the  ol(jections  which  were  raised  to 
tjbe  extension  of  its  provisions  to  non-traders.  Indeed  I  am 
%t  a  Ipss  to  understand  what  prejudice  can  possibly  accrue  to 
non-traders  by  the  extensioi^  of  a  system  beneficial  to  the 
piaroantile  oonimunity.  The  exclusion  of  non-traders  from 
thj9  provisions  of  the  bankmpt  law  is  |k>(  a  privilege  but  a 


penalty.  The  vicissitudes  and  uncertainties  of  commerce  were 
sttppoeed  to  excuse  the  insolvency  of  those  engaged  in  it,  while, 
on  the  part  of  the  community  at  large,  bankruptcy  is  regarded 
as  an  offonce.  The  law  abated  none  of  its  rigour  in  regard  to 
the  ever-trading  debtor,  as  the  dismal  walls  of  Whitecross- 
street,  and  the  Fleet  can  so  well  attest ;  but  It  withheld,  as  a 
boon  not  deserved  by  him,  the  ready  means  of  payment  and 
discharge  which  it  provided  for  the  unfortunate  trader.  In  all 
this,  there  is  not  favour  but  discouragement  to  the  non-trader ; 
it  is  exclusion  firom  a  privilege,  not  exemption  from  a  penalty, 
which  is  the  o^ect  of  the  law.  There  are  many  reasons 
which,  to  my  mmd,  are  conclusive  for  the  abolition  of  this 
distinction.  A  non-trader  is  as  much  bound  as  a  trader  to 
pay  his  debts,  and  to  pay  themiiccording  to  the  precise  time 
and  manner  of  his  contract.  It  is  as  dosiraUe  for  the  creditors 
of  a  non-trader,  as  for  those  of  a  trader,  that  his  available 
estate  should  be  rapidly,  cheaply,  and  justly  realised  and 
divided.  It  is  here  that  the  real  difficulty  arises.  Landed 
proprietors  have  a  vision  of  their  ancestral  acres  being  seised 
and  sold  for  some  paltry  debt:  and  even  the  man  who  knows 
at  the  bottom  of  his  heart  that,  his  estate  is  no  longer  his, 
shrinks  from  the  act  which  he  feels  to  be  just  as  well  as  ine- 
vitable, of  permitting  it  to  be  applied  to  liquidate  his  debts. 
Far  better  ror  him,  as  well  as  far  more  just  to  his  creditors, 
did  the  law  leave  him  no  choice  in  the  matter ;  and  thus  would 
be  saved  many  a  long-lingering,  heart-broken  life — prolonged 
from  day  to  day  in  vsgue  hopes,  which  reason  from  the  first 
disowned,  and  which,  had  the  worst  been  faced  from  the  be- 
ginning might  have  been  vigorous  and  useful.  But  there  are 
two  special  reasons  for  extending  the  operations  of  the  bank- 
rupt law  to  non-traders — one  in  which  the  public  has  an  in- 
terest, and  the  other  important  to  the  debtor.  The  first  is  the 
equalising  operation  of  bankruptcy.  Of  all  the  frauds  to 
which  insohreacy  gives  rise,  collusive  and  secret  preferences 
are  the  worst,  and  the  greatest  and  most  salutary  benefit  of  a 
correct  system  of  bankmpt  administration  is  the  even-handed 
justice  it  secures.  There  can  be  no  reason  why  the  creditors 
of  a  non-trader  should  be  deprived  of  this  protection.  The 
other  n  the  power  of  discharge.  It  has  been  said  that  the 
worst  nee  you  can  pot  a  man  to  is  to  hang  him ;  certainly  it 
is  little  more  profitable  to  shut  him  up,  or  to  leave  him  at 
•large  an  incumbrance  on  society.  It  mi^  be  true  that  it  is 
•a  homage  to  the  virtues  of  prudence  and  roresight  to  nail  un- 
happy debtors  to  our  barn  ooors,  and  leave  them  there,  to  the 
terror  of  the  lieges ;  but  I  doubt  if  mankind  ever  learn  the 
lessons  which  such  discipline  teaches.  The  man  may  be  use- 
ful, if  free — ^he  is  worse  than  useless  if  he  is  not— and  at  all 
events,  it  is  but  reasonable  to  give  him  the  chance  of  freedom, 
if  those  who  have  suffered  through  him  be  willing,  and  his 
own  conduct  has  been  honest.  Thedisdnction  between  traders 
and  non-traders  has  become  so  shadowy,  that  the  filmy  line  of 
principle  which  used  to  separate  them  is  now  utterly  capricious 
m  its  operation.  I  conclude,  therefore,  that  the  bankrupt  law 
of  both  countries  should  extend  to  all,  and  should  have  for 
its  object  the  shortest  and  cheapest  way  of  dividing  the  debtor's 
estate  ratably  among  his  creditors,  subject  to  judicial  inspec- 
tion, but  under  the  omnagement  of  the  creditors  themselves. 

PUBLIO  PBOSBCprOB. 

I  now  turn  to  the  subject  of  a  minister  of  justice  or  public 
prosecutor,  in  the  criminal  department  of  the  law.  Now  this 
is  a  very  large  and  important  matter,  but  more  fitted  to  be 
dealt  with  by  KngUah  hands  than  by  mine.  As  regards  our- 
selves, I  suppose  I  am  hardly  an  impartial  vritness  as  to  the 
usefulness  or  a  pablio  prosecutor.  At  the  same  time,  I  think 
I  am  entitled  to  say — because  I  speak  now  from  very  consid- 
erable experience  of  that  office-— that  every  vear  that  I  have 
had  the  opportonitj  of  eeeini^  the  woi^ng  of  the  system  has 
increased  my  conviction  that  it  would  be  very  difficult  indeed 
to  devise  a  mode  of  prosecuting  criminal  business  which  would 
accomplish  the  twofold  otpeot  whioh  the  prosecutor  ought  tp 
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have  before  him — the  detection  of  the  goiltj  and  the  proteoUon 
of  the  innocent.  No  doabt,  a  public  proeecutor  in  an  arbitrary 
state  is  very  dangerons  to  the  Itbertiee  of  the  peo|>le;  but  a 
public  prosecutor,  under  the  influence  of  public  opinion  and 
Parliamentary  responsibility,  is,  in  my  opinion,  as  far  as  the 
practical  workiu^  of  it  is  concerned,  the  best  mode  in  which 
the  criminal  affairs  of  a  country  can  be  conducted.  It  is  im- 
possible to  deny  that  as  crimes  are  crimes  against  the  public, 
so  the  public  snould  be  at  the  expense  of  prosecuting  and 
punishing  them.  And  whatever  may  be  the  practical  opera- 
tion of  the  system  in  Encland,  of  which  I  say  nothing,  because 
1  do  not  know  much — whatever  may  be  the  practical  operation 
of  it,  it  has  no  right  to  leave  upon  a  private  prosecutor — ^wbo 
mav  be  supposed  to  prosecute  only  for  the  injury  done  to  him- 
8el^— the  vindication  of  the  great  public  law,  the  breach  of 
which  is  trul^  at  the  ground-work  of  the  proceedings.  And, 
accordingly,  it  has  been  the  desire  in  England  for  many  years 
to  accomplish,  if  possible,  this  most  desirable  change.  Again 
we  are  beset,  however,  with  the  same  difficulties  that  I  have 
alluded  to  in  speaking  of  other  subjects.  We  work  here  upon 
a  small  scale — we  can  keep  everything  within  bounds — the 
public  prosecutor  and  his  deputies  are  cognisant  of  every 
offence  that  takes  place  in  all  parts  of  the  land.  He  knows 
the  proceedings  that  have  been  going  on,  and  thereibre  be  can 
judge  personally  for  himself,  on  his  personal  responsibility,  of 
the  things  that  are  done.  Well,  a  great  minister  of  justice  in 
Englana  would  find  it  difficult  to  undertake  the  work  to  this 
extent ;  and  it  is  Quite  true  that  without  direct  personal  re- 
sponsibility the  office  is  one  unquestionably  exposed  to  danger 
and  risk.  Then,  again,  from  the  enormous  mass  of  the  Eng- 
lish pcipulation,  it  would  be  a  very  difficult  thing  to  keep 
within  the  Crown  office,  as  we  do,  the  whole  records  of  crime 
— of  such  crime  as  reanires  public  prosecution.    These  are 

fraotical  difficulties.  Again  i  say  I  cannot  deal  with  them — 
have  not  even  the  knowledge  or  information  to  suggest  how 
they  should  be  dealt  with.  At  the  same  time,  I  think  I  may 
say  that  if  the  system  we  have  works  well  here,  there  must  be 
the  means,  in  one  shape  or  other,  of  bringing  it  also  unto 
piractical  operaUon  in  England.  Well,  there  is  another  ques- 
tion that  has  been  raised.  If  we  are  to  give  a  ])ublio  prose- 
cutor to  EndUmd,  are  we  to  take  a  coroner's  inquest  and 
grand  juries  from  England  ?  I  think  it  is  not  impossible  that 
a  paper,  of  which  I  see  mv  friend  Mr.  Smith  has  given  notice, 
may  propose  to  deal  partly  with  that  question,  and  therefore 
I  do  not  think  it  necessary  to  enlarge  upon  it  at  any  length. 
All  I  can  sav  is,  that  if  a  coroner's  inquest  is  intended  for  the 
protection  of  the  subject,  if  it  is  intended  for  the  purpose  of 
taking  care  that  the  cases  shidl  be  investigated  and  examined, 
I  think  that  olyect  mav  be  attained  without  the  necessity  of 
importing  so  large  and  wide  a  system  from  England.  For  my 
own  part  I  believe  that  in  no  where  in  Europe  is  crime  more 
uniformly  investigated  or  more  efficiently  detected  than  it  is 
with  us« 

00R0NER8'  IKQUESTS. 

But  if  a  coroner's  inquest  is  wished  in  order  to  detect  crime 
-^if  the  object  is  to  ascertain  and  detect  occult  and  latent 
crimes---I  then  say  I  would  object  to  exchange  a  most  efficient 
and  philosophical  machine  for  a  very  rough  and  doubtful  one, 
because,  if  you  are  only  dealing  with  the  detection  of  the 
crime,  can  any  man  doubt  that  inquiry  which  is  not  public  is 
the  best  and  most  efficient  mode  of  detecting  it?  If  you  are 
to  send  a  detective  down  to  a  remote  county  to  ascertain  the 
truth  as  to  sbme  act  that  had  been  committed  in  private,  you 
would  hardly  put  an  advertisement  in  the  newspaper  that  you 
had  done  so,  and  yon  would  scarcely  tell  him,  on  his  arrival, 
to  proclaim  at  the  market  cross  what  he  wanted.  Quite  the 
contrary,  and  there  can  be  no  doubt  that  the  quiet  investiga- 
tion whiQh  goes  on  in  the  Grown  Office  in  Scotland  is  infinitely 
better  adapted  to  detect  facts  than  the  investijijation  which 
takes  place  before  a  coroner's  inquest,  which  gives  warning 
to  the  guilty,  which  throws  suspicion  upon  the  innocent,  and 


which,  for  the  most  part,  though  it  has  served  its  turn  nobly, 
as  the  production  of  England  against  arbitrary  power — ^tbr 
the  most  part,  I  believe,  not  reSlj  to  be  conducive  to  the 
detection  of  the  more  seeret  and  difficult  crimes.  But  there 
is  another  olject— another  result  which  onr  svstan  accom- 
plishes, which  the  coroner's  inquest  was  greatly  against — I 
mean  the  protection  of  the  innocent.  I  am  not  at  this  moment 
saying  that  the  coroner's  inquest  should  be  abandoned  in 
England.  It  is  consonant  to  the  feelings  of  the  English  people, 
and  has  been  productive  of  good  in  England.    I  am  only  com- 

Earing  it  with  our  own  system,  and  I  say^  that  any  man  who 
as  experience  of  the  Crown  Office  work  in  Scotland  will  ad- 
mit that  if  it  is  good  for  the  detection  of  crime,  it  is  very  potent 
in  the  protection  of  the  innocent— in  preventing  false  rumours 
from  getting  afloat — in  discouraging  false  accusations — in 
preventing  colourable  appearances  from  being  tortured  by  the 
public  gossip  into  accusations  of  crime.  For  all  these  things 
I  would  deprecate  the  introduction  into  Scotland  of  the  system 
of  coroners'  inquests  as  it  exists  in  England,  leading  sometimes 
as  it  may  to  the  unhappy  man,  who  is  thrown  into  circum- 
stances of  suspicion,  having  the  finger  of  scorn  pointed  at 
him  during  all  his  days,  and  those  who  hear  the  accusation 
may  never  hear  the  refutation.  But  I  own  I  do  not  very  well 
see  how  the  administration  of  criminal  law  can  proceed  much 
longer  in  England  without  some  institution  like  that  of  a 
Minister  of  Justice.  If  our  experience  in  Scotland  can  be  of 
any  assistance,  I  am  sure  it  will  be  a  pleasure  for  us  as  well  as 
a  duty  to  afford  it. 

ADMINIflTBATIOX  OV  THK  LAW. 

The  only  other  matter  to  which  I  intend  to  refer  was  the 
large  and  extensive  question  of  the  administration  of  the  law 
— the  mode  of  conducting  case^,  their  expense,  and  the 
rapidity  of  decision  and  judgment.  But  I  shall  not  enlarge 
on  these  topics.  I  thank  you  very  heartily  for  the  attention 
with  which  you  have  listened  to  me.  There  is  also  the  ques- 
tion of  the  assimilation  of  the  law  of  equity,  which  to  English 
lawyers  is  interesting,  and  which  is  interesting  also  to  us,  but 
I  shall  not  longer  detain  the  session  from  its  deliberations. 
Many  nations  have  good  systems  of  laws,  but  there  is  a  stage 
and  a  progress  in  which  we  have  now  to  a  great  extent  out- 
stripped the  rest  of  the  world.  There  have  been  many  great 
and  beneficient  systems  of  law  announced  by  despotic  rulers — 
the  next  stage  in  a  nation's  history  is  the  poten^  free,  and  in- 
dependent ^ministration  of  them,  and  tor  this,  more  than 
anything  else,  have  come  the  bloody  wars  on  which  the  freedom 
of  nations  has  been  gradually  built  up ;  judges  rising  against 
the  power  of  the  Crown  if  it  required  them  to  decide  contrary 
to  the  spirit  of  the  constitution  and  the  laws  under  which 
they  lived.  It  is  to  England  that  we  owe  it  chiefly,  and  it  is 
a  great  boon,  for  which  we  never  can  be  sufficiently  thankful, 
that  even  in  the  very  worst  of  times,  and  when  political  prin- 
ciples were  forgotten,  the  noble  spirit  of  her  judges  stooa  up- 
right amidst  the  crash  of  everything  else  that  was  noble  and 
free  in  that  country,  and  asserted  there,  for  the  first  time,  I 
believe,  in  the  history  of  the  world,  the  majesty  of  the  law 
above  every  other  power  in  the  country.  But  we  are  past 
that  stage — ^the  thing  is  done — ^we  have  vindicated  the  power 
of  administering  the  law,  unawed  by  terror  from  any  side ; 
and  now  we  stand  in  the  position — and  few  countries  can  say 
the  same,  happy  is  the  country  that  can — ^that  in  perfect  se- 
curity, the  law  be  it  what  it  may,  will  be  administered  with 
honesty  and  vigour.  We  can  call  such  an  assembly  as  this, 
of  those  who  are  lawyers  and  those  who  are  not— those  who 
have  transactions  ana  have  to  regulate  the  law  by  which  they 
proceed — ^we  can  call  such  a  meeting  as  this  to  deliberate 
what  the  law  ought  to  be,  in  the  perfect  conviction  that  if,  in 
the  end,  public  opinion  shall  eome  to  think  that  there  will  be 
a  change,  that  change  will  be  effected  by  the  most  constitu- 
tional means. 

His  lordship  concluded  his  powerful  and  talented  address 
amid  loud  acclamations. 
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DIVISION     COURTS. 


TO  CORRESPONBXNTS. 

All  oammuiUeaiioiu  on  the  nOoed  of  DMtion  CburttfOr  honing  any  rdatUm  to 
JHntioH  OmriM,  anin/^durt  to  be  addnsted  to  **The  EiUon  qf  VU  Laio  Journal, 
Barrio  P.O." 

AU  other  eommunieaHont  are  at  hOherto  tohe**Th«  BdUort  of  the  Law  JounuOf 
Ibronto.** 


OFFICERS  AND  SUITORS. 


Thb  Law  and  Practice  op  the  Division  Courts. 


GOODS  EXEMPT  FROM  SEIZURE. 


Wo  have  received  the  first  contributioa  upon  the  Law 
and  Practice  of  the  Division  Courts,  but  too  late  for  inser- 
tion in  this  number.  This  we  regret,  as  we  had  fully 
intended  to  commence  the  publication  with  the  new  year. 

A  memorandum  accompanies  the  sheets  received,  the 
contents  of  which  our  contributor  desires  should  be  made 
known.  This  we  conceive  will  be  best  done  in  his  own 
words. 

A.  V.  (as  our  contributor  chooses  to  designate  himself) 
says, ''  The  writer  aims  at  producing  a  little  manual  of 
'^  practical  utility  upon  the  law  and  practice  of  the  Division 
'^  Courts.  The  subject  is  somewhat  wide,  but  he  trusts 
"  that  a  long  experience  and  observation  in  these  Courts 
''  will  enable  him  to  make  a  selection,  embracing  as  well 
''  matters  necessaiy  to  be  done  as  matters  of  most/requefU 
"  occurrence  in  the  Courts." 

<'  The  writer  is  desirous  of  aiding,  so  far  as  his  abilities 
'<  permit,  in  giving  practical  value  to  the  Division  Court 
*'  system,  believing  that,  so  far,  the  Courts  have,  in  a  large 
''  degree,  accomplished  the  purpose  for  which  they  were 
''  designed,  and  (while  continued  within  reasonable  limits 
'*  of  judisdiction)  are  really  useful  and  valuable  tribunals." 

''  Such  being  his  object  and  such  his  only  motive, 
''  County  Judges  and  others  connected  with  the  Courts  are 
'^  asked  for  oases  or  other  information  which  their  ezpe- 
''  rience  may  point  out  as  likely  to  aid  him.  All  such  will 
"  be  acknowledged  if  desired,  and  any  suggestions  made 
'*  will  be  gladly  received." 

*'  A  similar  arrangement  to  that  in  Lloyd's  work  on  the 
'^  English  County  Courts  seems  most  suitable  in  treating 
"  the  topics  to  be  embraced,  and  will  for  the  most  part  be 

"  followed." 

It  is  to  be  hoped  so  far  as  our  valued  contributor  ap- 
peals to  County  Judges  and  others  connected  with  Division 
Courts,  for  cases  or  other  useful  information  in  regard  to 
the  Courts,  that  his  appeal  will  not  be  in  vain. 

We  know  that  the  County  Judges  in  Upper  Canada,  as 
a  body  and  as  individuals,  are  not  wanting  in  interest  for 
the  Courts  over  which  they  preside.  We  know  also  that 
the  Division  Court  Clerks  of  Upper  Canada,  as  a  body  and 
as  individualsi  have  the  success  of  the  Courts,  on  which 
their  livelihoods  depend,  at  heart.  Surely  therefore  ''A. 
y."  may  reasonably  look  for  that  assistance  which  he  asks, 
and  which  we  trust  he  will  abundantly  receive. 

Although  *'  A.  Y."  has  given  us  no  pledge  to  produce 
the  matter  he  has  undertaken  within  any  limited  time,  yet 
he  proposes  giving  as  much  in  each  number  as  other 
important  engagements  admit. 


Claim  fob  Rent  upon  Exeoution  from  Division 

Court. 

We  have  much  pleasure  in  giving  a  further  communica- 
tion from  <'  B,"  on  the  subject  of  landlords'  claims  for  rent 
when  there  is  an  execution  from  a  Division  Court  against 
the  tenant's  goods. 

A  full  discussion  of  doubtful  questions  of  this  kind  in 
our  pages  (with  an  audience,  so  to  speak,  as  numerous  as 
our  readers),  cannot  fail  to  prove  beneficial  to  such  of  our 
readers  as  are  interested  in  the  point. 

The  most  that  any  writer  in  a  law  periodical  who  examines 
questions  of  construction  not  expressly  decided  can  do, 
is  to  argue  the  question  on  the  materials  before  him,  and 
give  all  that  may  be  urged  by  those  who  take  an  opposite 
view. 

In  the  question  at  issue  between  ''  6."  and  cursives,  our 
readers  must  judge  for  themselves.  We  cannot  yet  agree 
in  the  conclusion  to  which  '^  B."  has  arrived.  And  when 
we  say  so,  it  is  only  proper  we  should  add  that  our  corres- 
pondent is  one  whose  position  and  acquaintance  with  the 
subject  is  such  as  to  entitle  anything  he  may  urge  to  great 
weight. 

What  we  contend  is  this,  that  there  is  nothing  in  the  ex- 
emption act  to  protect  the  goods  of  a  tenant  from  distress 
or  seizure  by  landlord  for  rent ;  that  that  act  applies  only 
to  executions,  and  that  by  the  Division  Court  Act  the 
Bailiff  of  the  Court  is,  upon  claim  served,  made  the  Bailiff 
of  the  landlord  for  the  purpose  of  the  distress.  He  is  not 
the  Bailiff  of  the  landlord  for  distraining  the  goods  of  a 
stranger,  as  was  decided  by  the  cases  to  which  '^  B."  refers, 
but  it  does  not  follow  that  he  is  not  to  be  considered  the 
Bailiff  of  the  landlord  for  the  purpose  of  distraining  the 
goods  of  the  defendant  (the  tenant)  liable  to  seizure  in 
distress  for  rent. 

The  argument  in  the  cases  referred  to  was,  that  there 
was  nothing  to  restrict  the  landlord's  right  to  have  the  rent 
satisfied  out  of  the  goods  of  a  stranger  on  the  premises,  in 
case,  after  seizure,  they  are  claimed  by  the  owner,  as  he  was 
entitled  under  the  statute  of  Anne ;  but  it  was  decided 
otherwise  in  Beard  v.  Knight,  and  Fourier  v.  Taylor  and 
others. 

The  language  of  Watson,  B.,  in  delivering  judgment  in 
Fowjler  v.  Taylor,  we  think,  makes  this  very  clear  and 
strengthens  our  position.  '^  The  statute  8th  of  Anne,  is  by 
direct  enactment  declared  not  to  apply  to  goods  taken  in 
execution  under  a  warrant  of  a  County  Court.  The  whole 
frame  of  the  section  seems  directed  to  the  case  tohere  the 
goods  levied  are  the  property  of  the  tenant.  The  overplus 
of  the  sale  and  the  residue  of  the  goods  are  to  be  returned 
to  the  defendant,  and  we*  do  not  feel  disposed  to  extend 
further  than  we  are  compelled  to  do,  the  undue  hardship 
and  anomaly  that  one  man's  property  may  be  taken  to  pay 
another  man's  debt." 

The  176th  section  of  our  Division  Courts  Act  is  similar  to 
that  of  the  English  Act.  It  enacts  that  so  much  of  the  8th 
of  Anne  '<  as  relates  to  liability  of  goods  taken  by  virtue 
of  any  execution,  shall  not  be  deemed  to  apply  to  goods 
taken  in  execution  under  the  process  of  the  Divison 
Courts,"  &o. 
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'<  B/'  says,  '^if  gooda  noi  liaUe  to  seizure  or  ezeoation 
might  in  the  one  case  be  taken  bj  the  Bailiff,  why  not  in 
the  other,  they  being  in  both  cases  equally  liable  to  be  dis- 
trained by  the  landlord  for  rent  V  We  answer  in  the  words 
of  Baron  Watson,  *^  The  stranger  has  a  perfect  right  to  re- 
move  his  goods  at  any  time  or  under  any  oireamstanees,  to 
avoid  the  distress.  This  right  is  founded  on  the  clearest 
prineiples  of  justice.  The  stranger  has  no  interest  in  the 
tenancy  and  is  under  no  obligation,  legal  or  moral,  to  allow 
his  goods  to  be  applied  to  pay  the  debt  of  a  thirci  person." 

The  goods  of  a  strangtr  being  on  land  demised,  no  doubt 
may  be  distrained  for  rent  service,  and  it  was  this  hardship 
and  anomaly  that  the  Courts  in  both  oases  referred  to,  and 
were  not  disposed  to  extend]  but  there  is  no  hardship  in 
taking  a  man's  goods  to  pay  his  rent. 


U 


R  E  PO  RT8 


To  the  Editors  of  the  Law  Journal, 

Permit  me  aeain  to  trouble  you  with  a  few  further  remarks 
on  the  subject  of  claims  for  rent  serred  on  Bailiffs  acting  under 
warrants  of  execution  from  Division  Courts,  and  the  oases 
bearing  thereon  referred  to  in  my  previoas  communication. 
In  both  those  cases,  I  find,  on  again  referring  to  them,  that 
the  goods  seised  were  claimed  by  and  decided  on  In torpleader 
to  be  the  property  of  a  third  person,  and  though  seised  on  the 
premises  uf  the  defendant,  were  yet  not  held  liable  for  the  rent 
so  claimed,  because  they  were  not  the  goods  of  the  defendant  and 
were  not  liable  to  seizure  under  executions  against  him.  No 
one  will  pretend  to  deny,  however,  that  as  a  general  rule,  with 
a  few  well  known  exceptions,  such  goods  would  be  liable  to 
distress,  in  the  ordinary  way,  by  the  landlord. 

Now,  if  the  goods  of  a  stranger  found  on  the  premises  of  a 
defendant  are  not  liable  to  seisure  for  rent  under  an  exeeution, 
I  should  like  to  know  upon  what  prinoiple  the  goods  of  defend- 
ant, exempt  by  law  froin  seisure  under  execution  can  be  taken 
under  that  process  to  satisfy  a  dediand  for  rent  I  endeavoured 
at  first  to  solve  the  difficulty  by  assuming,  that  on  receipt  of 
the  notice  of  claim,  the  law  authorized  the  bailiff  to  distrain 
without  any  direct  authority  from  the  landlord  for  that  pur- 
pose. But  on  testing  that  view  I  found  it  unsound.  For  if 
ffoods  not  liable  to  seiiure  on  execution  nught  in  the  one  case 
be  token  by  the  bailiff  why  not  in  the  other  also,  they  being 
in  both  cases  equally  liable  to  be  distrained  by  the  landlord 
for  rent. 

On  more  carefully  reading  the  judgment  of  the  court  in 
Beard  v.  Knight,  I  find  the  learned  Chief  Justice  expressly 
states,  as  a  conclusive  reason,  in  his  opinion,  why  the  goods  in 
question  might  not  be  lawfully  taken  for  the  rent,  "  that  they 
were  not  liable  to  seisure  under  the  execution."  Now  if  this 
be  the  correct  principle  in  the  one  case,  I  humbly  submit  that 
it  must  be  so  in  the  other. 

The  earlier  decision  in  the  case  of  Woodcock  v.  Prichard,  17 
L.  T.,  16  Q.  B.,  is  directly  contrary  to  what  I  believe  to  be  the 
law  governing  this  question,  and  I  think,  contrary  to  the  latter 
decision  in  appeal  of  Wilcox  etaly,  Searly,  and  must  now  be 
held  to  be  overruled  by  the  latter  decision.  I  think  the  pre- 
sent law  of  the  Division  Courta  is  the  same  as  it  was  under  the 
statute  of  Anne,  in  regard  to  this  matter,  with  the  exception 
that  the  bailiff  is  not  now  obliged  to  pay  the  rent  before  re- 
moval of  the  goods ;  but  proceeds  to  self  at  once,  first  to  pay 
rent  and  then  the  execution  debt — and  this  he  does  I  believe 
under  the  writ,  as  formerly,  and  not  by  any  authority  in  the 
notice  of  claim. 

I  regret  having  to  take  up  your  valuable  space  by  again 
recurring  to  this  subject  I  know,  however,  your  anxiety  to 
afford  informatioB  to  Division  Court  officers,  when  likely  to 
be  servioeahle,  will  render  apology  unnecessary. 

21st  December,  1860.  B. 


QUEEN'S  BENCH. 


{SqporUd  by  Gbsusofbxk  Rqsuisok,  &q^  Barrular-(Urlaw.) 

Ill  ai  LAWBaMoi  Joioi,  ooxviotbo  by-Robset  Axoux,  Esquibb, 

A  JUSTICB  or  THK  PBACB  rOB  TBI  COUMTIBS  Or  FbOXTBKAG, 

Lbmhox  and  Addiiioton. 

Master  and  tervant^Omvietiim^Application  to  qwuh  nunepro  tune—ZdmitaUtm  of 

atHan  where  oonwieUm  quaehed. 

Tbe  Matter  and  SerTant  Act,  10  k  11  Vle^  eh.  23,  doM  not  apply  to  tlM  eaaa  of 
•ehool  tmiteos  and  Mhool  toaclMr.  Where  a  trustee,  therefore,  had  been  eoD> 
▼ieted  under  it  ae  a  maater,  the  eoBTktieii  waa^naahad. 

Owing  to  a  minpprehenston  as  to  the  ofloe  In  which  the  retnm  to  the  certiorari 
should  be  flleo,  a  mle  to  return,  and  afterwards  a  rule  for  an  attaehment,  ivued, 
although  a  retnm  had  in  fact  been  filed.  More  than  siz  months  hsTing  thus 
•splreJ  since  the  oontlalkm,  the  eooit  wera  aslMd  to  allow  pronaas  to  issue 
against  the  Justice  for  the  illegal  oouTlction  as  of  a  pretiousterm,  but  the  appU- 
cation  was  refused. 

Qtmre^  whether  the  eis  aontha  eonld  be  held  to  ru»  obIj  frooi  the  time  ofqiiaah^ 
log  the  couTiction  ? 

Sarriton,  in  Michaelmas  Term,  obtained  a  rale  niit  oalling  on 
the  JBStiee  to  shew  oaase  why  the  oonvtction  should  not  be  qaashed 
as  Gi  Hilary  Term  last,  on  the  grooad  that  the  said  jnstioe  had  no 
Jorisdiotion  over  the  subject  matter  of  the  complaint,  and  the  eon- 
▼iction  was  in  other  respects  illegal  and  unlawful ;  and  whj  the 
said  Joioe  should  not  be  allowed  to  issue  process,  and  commence 
an  action  against  the  said  justice  in  respect  of  the  said  conviction 
and  the  proceedings  thereon,  as  of  Hilary  Term,  or  as  of  such  other 
time  as  the  court  might  direct,  and  why  the  said  justice  should  not 
pay  the  costs  of  issuing  the  writ  of  oerrtorsn,  or  the  application  for 
a  writ  of  attachment,  and  of  this  application. 

It  appeared  that  Joice  was  one  of  the  trustees  of  a  sehool  section 
in  the  township  of  Pittsburg,  for  the  year  1857,  and  that  he,  with 
the  other  trustees,  acting  in  their  corporate  capacity,  in  February, 
1857,  engaged  a  school  teacher  by  a  contract  ia  writing,  to  teach 
in  this  section  for  ten  months,  which  expired  in  January,  1858. 
Some  dispute  arose  between  the  teacher  and  the  trustees  in  regard 
to  tiie  teacher's  salary,  and  upon  a  complaint  made  by  the  teacher 
to  Mr.  Anglin  as  a  magistrate,  the  case  was  treated  as  one  coming 
under  the  Master  and  Servant  a^t,  10  ft  11  Tic,  eh.  28,  and  acon- 
viotion  made  of  Joice  as  a  master. 

The  coBvictioo  bad  been  removed  into  this  court,  and  It  was 
sworn  that  while  the  proceeding  upon  the  certiorari  was  pending, 
the  justice  had  issued  his  warrant,  and  caused  some  of  Joice's 
cattle  to  be  seised  and  sold.  ' 

When  the  writ  of  certiorari  was  Issued  and  served  upon  Mr. 
Anglin,  he  immediately  made  a  return  of  the  conviction  under  the 
advice  and  instruction  of  counsel,  and  the  writ  and  return  was 
without  delay  sent  to  the  clerk  of  the  court,  Mr.  Small,  and  filed 
in  his  office.  Mr.  Joice's  attorney  having  been  by  mistake  of  the 
clerk  informed  that  it  had  not  been  returned,  a  rule  to  return  the 
writ  of  eeriiorari  was  taken  out. 

This  rule  was  served  in  May  or  June  last,  and  in  consequence 
of  it  Mr.  Anglin'a  attorney  on  the  5th  of  June,  called  at  the  office 
of  Messrs.  Patterson  &  Harrison,  who  had  taken  out  the  writ,  and 
told  them  that  it  had  been  returned,  and  found  the  writ  in  the 
crowa  office. 

Hearing  afterwards  that  a  rule  for  attachment  had  issued  for  not 
returning  the  writ,  the  attorney,  Mr.  Kirkpatriok,  instructed  his 
agent  in  Toronto  to  move  to  have  the  same  rescinded,  but  it  seemed 
it  was  understood  between  his  agent  and  Messrs.  Paterson  &  Har- 
rison, that  the  attachment  should  not  be  acted  upon. 

Prinee  shewed  cause. 

BoBiMsoR,  G.  J.,  delivered  the  judgment  of  the  court 

The  conviction  is  clearly  illegal,  and  must  be  quashed,  and  the 
rule  so  far  is  to  be  made  absolnte.  It  was  clearly  no  case  under 
the  statute  10  &  11  Vic,  eh.  28,  and  the  justice  who  eonvicted 
misapplied  the  statute. 

But  as  to  that  part  of  the  rule  which  asks  that  Mr.  Joice  should 
be  allowed  te  issue  process  in  the  action  against  the  justice  on 
account  of  the  illegal  conviction  as  of  Hilary  Term  last,  or  of  any 
day  other  than  the  true  time  of  suing  out  the  writ,  we  should  by 
that  be  depriving  the  justice  of  a  protection  which  an  act  of  parlia- 
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ment  gj^es  him,  and  we  should  be  so  far  indirectly  repealing  the 
act  The  seventh  section  of  16  Vie.,  ch.  180,  provides  that  the 
nx  months  within  which  the  action  most  be  brought  are  to  reckon 
Arom  the  day  on  which  the  act  was  committed :  in  other  wordsj 
from  the  time  of  the  wrong  done  by  the  justice.  At  least,  so  we 
constrne  the  act.  If  in  consequence  of  the  enactment  in  the  second 
section  of  the  act,  which  makes  it  necessary  to  have  the  conviction 
quashed  before  an  action  can  be  brought,  the  party  is  advised  that 
the  six  months  can  be  legally  computed  f^om  the  time  of  setting 
aside  the  conviction,  he  can  proceed  at  the  peril,  perhaps,  of  having 
an  application  made  to  set  aside  the  proceedings  under  the  sixth 
clause  of  the  act,  or  at  any  rate  of  having  the  lateness  of  the  ac- 
tion urged  in  a  more  formal  shape. 

Conviction  quashed. 

COMMON  PLEAS. 


(Stportei  fty  E.  0.  Jovxb,  Esq.,  Batriater<it-Law,  Rtpwtcr  to  tht  CburL) 

MUHBOM  V.  MUHIOIPALXTT  OV  COLUNOWOOD. 

School  teadur-^Scdetr]f---JeK(m/or^Mcifidamus» 

Bddf  that  the  Munlelp«l  Gorporation  Act  dora  not  authorise  the  acoeptanoe  by 
tke  treaaurar  oforden  t>r  eehool  teacher'i  aalary,  althoa^  permitted  to  pay 
ffoch  ordera  on  praaentaHon,  nor  haathatnaaorer  authority  to  bind  tha  aorpoca- 
tlon  by  hia  aeceptanee  of  ordara. 

BeldftAao  that  the  board  of  achool  tnute^a  of  a  town  hare  authority  to  lery  and 
eoUeot  a  rate  for  the  payment  of  lehool  teacher'i  ialariea  and  ezpeneets  aqd  that 
thay  are  liaUa  In  aa  action  fiw  anehaxpanaea,  orcan  baeompeUedl^niandamaa 
to  ralae  the  money. 

The  declaration  contained  five  counts,  lat.  On  an  order  made 
by  the  chairman  of  the  board  of  school  trustees,  directed  to  the 
treasurer  of  the  defendants  requiring  him  to  pay  plaiatiff  or  order 
£37  lOs.,  which  order  defendants  under  the  hand  of  their  trea- 
surer accepted.  2nd.  On  a  similar  order  for  $160.  8rd.  For 
money  had  and  received.  4th.  That  plaintiff  was  a  conunon  achool 
teacher  for  one  year  next  before  the  10th  of  Januaiy,  1869,  in  the 
town  of  Collingwood ;  that  on  the  28th  of  March,  1858,  the  trus- 
tees of  that  school  prepared  and  laid  before  the  defendants  an 
estimate  of  the  sum  they  judged  expedient  for  paying  the  aalary 
of  the  plaintiff  as  such  school  teacher  by  levying  and  ooUeoting  a 
rate,  and  it  then  became  defendants*  duty  to  provide  the  said  sum 
in  manner  aforesaid.  That  the  trustees,  on  the  lOUi  of  January, 
1859,  gave  plaintiff  an  ordv  for  ^7  lOe.  on  the  treasurer,  being 
plaintiff's  salary  as  aforesaid ;  yet  defendants  would  not  providS 
that  sum,  or  levj>  impose,  or  oollect  a  rate  for  payment  thereof, 
but  wh<^ly  negleoted,  &c.  5th.  A  similar  count  to  the  fourth,  for 
the  plaintiff's  salary  for  six  months,  ending  the  4tli  of  July,  1859, 
being  $150. 

PUag. — 1st.  A  denial  of  tho  defendant's  aoceptanoo  «f  tlMi  order 
mentioned  in  the  first  conat.  2nd.  Payment  to  the  first  count. 
3rd.  To  the  seoond  coont  denial  of  the  defendants'  aoceplanee  of 
the  order.  4th.  To  the  third  oount,  never  indebted.  5tii.  To  the 
fourth  count,  that  the  def^dants  did  provide  the  sum  in  that  oount 
mentioned,  and  did  levy,  impose  and  eoUeot  a  rate  for  payment 
thereof.  6th.  To  the  fifth  oount,  similar,  to  the  5th  plea.  7tb. 
To  the  fifth  count,  that  on  receiving  the  estimate  of  the  sohool 
trustees  the  defendants  did  impose  a  rate,  and  delivered  the  roll 
containing  the  rate  so  imposed  to  the  ooUeotors  of  the  town ;  that 
the  time  passed  for  the  return  of  the  coUeotor'a  roU  has  not 
expired,  and  defendants  have  no^t  as  yet  seoeived  money.    Issues. 

The  trial  took  place  at  Barrio,  in  October,  1859,  before  Sir  J. 
B.  Robinson,  C.  J.  The  aeoeptance  by  the  tareasnrer  of  the  cor- 
poration of  the  town  of  Collingwood  of  the  orders  set  out  in  the 
first  and  8econ(l  counts  was  proved.  The  clerk  of  the  defendants 
produced  an  estimate  of  the  money  to  be  raised  in  the  year  1858 
for  school  purposes,  in  which  the  plaintiff's  salary  was  included, 
and  he  said  a  by-law  was  passed  to  raise  that  money,  but  on  its 
being  produced  it  appeared  to  be  a  by-law  to  raise  money  for 
school  houses,  library  and  ^paratus,  and  it  appeared  that  the 
sum  required  for  school  teachers  was  raised  by  a  rate  imposed  by 
resolution.  He  produced  the  minutes  of  the  council  of  the  19th 
of  April,  1858,  shewing  what  the  estimate  embraced ;  that  money 
was  levied.  He  also  produced  the  estimates  of  school  moneys  re- 
quired for  the  year  1^9,  which  included  the  teacher's  salary.  A 
by-law  was  introduced  to  raise  that  money  by  assessment,  but  had 
not  yet  passed.    It  was  read  a  seoond  time  on  the  26th  of  July,  1 859, 


and  since  then  nothing  had  been  done.  A  small  portion  only  of  the 
taxes  for  1858  had  been  collected.  The  clerk  tiiought  enough  had 
been  collected  generally  on  the  roll  to  pay  the  teacher's  salary, 
but  he  could  not  say  whether  enough  of  the  rate  imposed  for  that 
purpose  had  been  collected.  The  chairman  of  the  board  of  school 
trustees  was  also  called.  He  stated  that  in  1858,  the  first  year  of 
the  incorporation  of  the  town  of  Collingwood,  the  corporation  paid 
people  employed  by  them  on  the  streets,  &o.,  by  orders  qn  the 
treasurer,  and  those  orders  got  into  circulation,  and  many  people 
paid  their  taxes  with  them,  so  that  enough  has  not  been  collected 
in  mon^  to  pay  the  school  teacher:  the  government  grant  would 
be  received  by  Uie  end  of  June ;  the  rest  for  the  year  is  to  be  raised 
by  a  rate.  No  separate  rate  was  imposed  in  Collingwood.  The 
government  grant  for  the  first  six  months  of  1859  had  not  been 
paid  to  defendants.  The  witness  was  a  member  of  the  town 
council  of  Collingwood  as  well  as  chairman  of  the  Board  of  school 
trustees. 

On  the  defence  it  was  objected :  1st.  That  this  action  will  not 
lie  against  the  defendants.  2nd.  That  no  acceptance  by  defend- 
ants was  proved. 

The  jury,  under  the  direction  of  the  learned  Chief  Justice,  found 
a  verdict  for  the  plaintiff  on  the  1st,  2nd,  4th,  and  5th  counts,  and 
£65  damages,  it  being  admitted  that  £10  was  paid,  and  for  the 
defendants  on  the  8rd  count. 

In  Michaelmas  Term,  M.  A,  ffarrUon,  obtained  a  rule  ni*i  to 
arrest  the  judgment  on  the  let,  2nd,  4th  and  5th'  counts,  or  for  a 
new  trial  on  the  law  and  evidence,  the  acceptance  proven  not  being 
under  the  seal  of  the  corporation,  and  the  treasurer  having  no 
authority  to  bind  them  by  his  acceptance,  and  as  to  the  causes  of 
action  set  forth  in  the  4th  and  5th  counts,  that  the  plaintiff's 
remedy  is  not  by  action. 

McMxchael  shewed  cause  in  the  following  term.  He  referred  to 
the  Common  School  Act  of  U.  C.  13  &  14  Vic,  ch.  48,  sec.  18, 
subsec.  1,  and  sec.  24,  subsec.  6,  7,  &  8,  and  QibU  v.  Tnuteet  of 
the  Liverpool  Docks  (in  error)  8  H.  &  N.  164. 

Harrison,  contra,  contended  the  action  would  not  lie,  that  the 
plaintiff  had  a  remedy  under  16  Vic,  ch.  185,  sec.  22,  subsec.  6. 
and  a  mandamus  also  would  lie.  The  complaint  in  the  4th  and 
5th  counts  is  the  right  to  pass  a  by-law,  which  is  a  matter  between 
the  school  trustees  and  these  defendants, — Tapping  on  Mandamus, 
98  ^  847.  Even  if  the  treasurer  has  funds  he  holds  them  as  the 
servant  of  the  corporation,  and  must  apply  them  according  to  the 
direction  he  receives.  As  to  the  Ist  and  2nd  counts,  no  authority 
has  been  shewn  for  the  treasurer  binding  the  municipal  corporation 
of  which  he  is  a  member  by  his  acceptance. 

Dbapbs,  C.  J.^The  School  Act  of  1660,  aeotion  18:  1st 
Enacts,  that  it  shall  be  the  duty  of  the  municipality  of  eacb 
township  to  levy  such  sums  by  assessment  upon  the  taxable  school 
property  in  any  school  seotions  for  tibe  purebase  of  a  school  site, 
the  erection,  repairs,  renting,  and  fumisbiog  of  a  sohool  hou^e, 
the  purchase  of  apparatus  and  text  books  for  tho  school,  books  for 
the  library,  and  salary  of  the  tea<^er,  as  shall  be  desired  by  the 
trustees  of  such  school  section  on  behalf  of  the  migority  of  the 
freeholders  or  householders  at  a  public  meeting.  Section  21 . — The 
council  of  each  incorporated  town  in  Upper  Canada  shall  be,  and 
is  hereby  invested,  and  shall  be  subject  to  the  same  obligations  as 
are  the  municipal  council  of  each  coun^,-  and  the  municipality  of 
each  township  by  the  18  &  27  sec.  of  this  act»  Section  24.  The 
board  of  achool  truatees  fur  eaclv  town  are  ooostitnted  a  corpora- 
tion, and  it  shall  be  their  duty. 

Sixthly. — To  prepare  from  time  to  time,  and  lay  before  the 
municipal  council  of  the  town  an  estimate  of  the  sums  which  they 
shall  judge  expedient  for  paying  the  whole  or  part  of  the  salaries 
of  teachers,  for  purchasing  or  renting  premises,  &c.,  and  it  shall 
be  the  duty  of  the  council  of  such  town  to  provide  such  sum  or 
sums  in  such  manner  as  shall  bo  desired  by  the  said  boards  of 
school  trustees. 

Seventhly. — The  board  of  school  trustees  maij  levy  at  their 
discreUon  any  rates  upon  the  parents  or  guardians  of  children  at- 
temding  any  school  under  their  charge,  and  may  employ  the  same 
means  for  collecting  such  rates  as  trustees  of  common  schools  in 
any  townships  may  do  under  the  12th  sec.  of  this  act. 

The  12  th  section  authorises  the  trustees  of  every  school  section 
to  apply  to  the  treasurer  of  tho  township,  or  employ  their  own 
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lawfal  authority  u  they  may  deem  expedient  for  the  raising  and 
oolleoting  of  all  sums  authorised  in  the  manner  hereinbefore  pro- 
Tided  to  be  collected  from  the  freeholders  and  householders  of  such 
section,  by  rate  according  to  the  valuation  of  taxable  property,  as 
expressed  in  the  assessors  or  collector's  roll. 

Section  24.  Seventhly  continued. — Provided  always  that  all 
monies  thus  collected  shall  be  paid  into  the  hands  of  the  chamber- 
lain or  treasurer  of  such  town  for  the  common  school  purposes  of 
the  same,  and  shall  be  subject  to  the  order  of  the  said  board  of 
school  trustees. 

Eighthly. — To  give  orders  to  teachers  and  other  school  officers 
and  creditors  upon  the  treasurer  of  such  town,  for  the  sum  or  sums 
which  shall  be  due  them. 

The  first  and  second  counts  are  rested  upon  the  provisions  in 
the  common  school  act  of  1850,  sec.  24.  Eighthly.  The  giving  to 
the  plaintiff  an  order  on  the  treasurer  for  her  salary  is  sufficient 
evidence  of  her  right  to  receive  the  sum  therein  named.  The 
treasurer's  daty  is  defined  in  the  Consolidated  Statutes  of  Upper 
Canada,  ch.  54,  sec.  160,  to  be,  to  pay  out  the  moneys  belonging 
to  the  corporation  to  such  persons  and  in  such  manner  as  the  laws 
of  the  province  and  the  lawful  by-laws  or  resolutions  of  the  council 
direct. 

The  acceptance  by  the  treasurer  of  such  an  order  as  set  forth  in 
these  counts,  must  import  an  undertaking  to  pay  it  to  the  per- 
son entitled  according  to  its  terms.  The  duty  of  the  treasurer 
as  officer  of  the  corporation  required  him  to  pay,  but  the  statute 
does  not  in  terms  at  least  authorise  him  to  accept  such  an  order. 
He  is  a  depository  of  the  corporation  and  school  moneys ;  these 
or  similar  orders  would  be  authorities  to  him  to  make  immediate 
payment,  and  vouchers  that  he  had  done  so ;  but  he  was  not,  so 
far  as  I  can  see,  authorised  to  turn  them  into  evidences  of  debt  on 
the  part  of  the  corporation,  and  against  them. 

The  evidence  given  at  the  trial  shews,  however,  that  a  practice 
had  grown  up  for  the  defendants  to  give  orders  on  their  treasurer, 
which,  when  he  had  accepted  them,  got  into  circulatTon,  and  at 
last  found  their  way  into  the  collectors'  hands  in  payment  of  taxes. 
Such  a  practice  seem  to  me  at  variance  with  the  spirit,  if  not  the 
intention  of  the  municipal  act,  (Consolidated  statutes,  UC.,  ch.  84, 
sec.  215,)  which  enacts  that  no  council  shall  act  as  a  banker,  or 
issue  any  bond,  bill,  note,  debenture,  or  other  undertaking  of  any 
kind  or  in  any  form  in  the  nature  of  a  bank  bill  or  note,  or  in- 
tended to  form  a  circulating  medium,  or  to  pass  as  money,  and 
any  bond,  bill,  note,  debenture,  or  other  undertaking  issued  in 
contravention  of  this  section  shall  be  void.  The  orders  drawn  by 
the  defendants  themselves  upon,  and  accepted  by  the  treasurer  and 
left  outstanding,  might  soon  produce  the  mischief  this  enactment 
was  intended  to  prevent,  and  orders  drawn  by  other  bodies  or  par- 
ties on  the  treasurer  and  accepted  by  him,  would,  if  such  accept- 
ance was  binding  on  the  defendante,  tend  to  a  similar  result.  But 
it  appears  to  me  that  the  treasurer  had  no  legal  authority  to  bind 
this  municipal  corporation,  even  if  an  acceptance  of  these  parti- 
cular orders  under  their  corporate  seal  would  have  bound  them, 
on  which  it  is  unnecessary  to  pronounce.  I  think,  therefore,  that 
these  counts  founded  upon  oruers  drawn  by  the  board  of  school 
trustees  upon  the  defendants'  treasurer,  and  accepted  under  his 
hand,  do  not  give  the  plaintiffs  a  right  to  recover. 

The  fourth  and  fifth  counts  are  framed  in  tort ;  they  vary  only 
in  respect  to  the  period  for  which  the  plaintiff  was  entitled  to  a 
salary  as  school  teacher ;  the  one  setting  forth  that  she  was  such 
teacher  for  1858,  the  other  for  the  first  six  months  in  1859.  Then 
each  states  that  the  board  of  school  trustees  did  prepare  and  lay 
before  the  defendants  an  estimate  of  the  sum  which  they  judged 
expedient  for  the  purpose  of  paying  the  whole  of  the  salary  (re- 
spectively) by  levying  and  collecting  a  rate  on  the  taxable  inhabi- 
tants of  the  town  that  it  became  defendants  duty  to  provide  the 
sum  in  manner  aforesaid,  and  that  although  the  trustees  gave  the 
plaintiff  an  order  for  her  said  salary  so  required  to  be  levied  and 
raised  on  the  defendants'  treasurer,  yet  defendants  would  not  pro- 
vide the  said  sum,  nor  levy,  impose,  or  collect  a  rate  for  the  same, 
but  neglected  and  refused  so  to  do,  whereby  the  plaintiff  is  deprived 
of  her  said  salary. 

It  has  not,  I  believe,  been  actually  decided  whether  the  board  of 
school  trustees  of  a  town  have  "  lawful  authority,"  such  as  is 
given  to  the  trustees  of  a  school  section  by  the  18  &  14  Vic,  oh. 


48,  sec.  12,  ninthly, — and  by  16  Vic.  ch.  184,  sec.  6,  to  raise 
and  collect  moneys  for  school  purposes  without  reference  to  the 
municipal  corporation.  The  first  section  of  16  Yic,  ch.  185,  is 
large  enough  at  first  sight  to  confer  the  authority,  through  the  18 
&  14  Vic.  certainly  did  not  give  it.  By  the  first  section  it  is  en- 
acted, that  the  board  of  school  trustees  in  each  town  shall,  in 
addition  to  the  powers  with  which  they  are  now  legally  invested, 
possess  and  exercise  as  far  as  they  shall  judge  expedient  in  regard 
to  such  town,  all  thepowert  with  which  the  trustees  of  each  school 
section  are  or  may  be  invested  by  law,  in  regard  to  such  school 
section.  In  the  case  of  The  School  Trusteet  of  Gait  v.  The  Munici- 
pality of  Oalt,  (13  U.  C.  Q.  B.  511,)  I  expressed  an  opinion  that 
the  6th  section  of  that  act  of  16  Vic,  did  not  extend  to  boards  of 
school  trustees,  from  the  conflict  that  a  contrary  conclusion  would 
create  with  other  provisions  of  the  school  acts  affecting  such  boards. 
The  language  used  in  the  first  section  shews  that  the  new  powers 
are  in  addition  to,  not  in  abrogation  of  the  powers  previously  pos- 
sessed, and  still  less  of  duties  previously  imposed,  and  the  words, 
**  shall  possess  and  exercise  as  far  at  they  $haU  deem  ezpedient," 
seems  to  imply,  that  they  may  possess  a  power  and  yet  be  under 
no  obligation  or  duty  to  make  use  of  it. 

The  sixth  secUon  of  the  16  Vic.  has,  however,  no  application  to 
teachers'  salaries,  or  the  other  school  expenses  which  under  section 
12ofl8&14  Vic,  the  trustees  of  school  sections  had  power  to 
raise  and  collect  by  the  employment  of  **  their  own  lawful  au- 
thority ;"  and  in  the  case  of  The  School  Tnuteet  of  Port  Hope  v. 
The  Town  Council  of  Port  Hope,  (4  U.  C.  C.  P.  418.)  Maeaulay, 
C.  J.,  was  disposed  to  think  the  board  of  school  trustees  might 
levy  a  rate  for  such  purposes.  I  am  unable  to  make  a  consistent 
construction  of  all  the  enactments  if  this  view  be  adopted,  but  it 
has  in  its  favour  the  consideration  that  it  tends  to  assimilate  the 
powers  and  duties  of  school  trustees  in  townships,  and  in  cities  and 
towns,  and  I  am  therefore  disposed  to  adopt  the  suggestion  as  the 
proper  mode  of  construing  the  statute. 

But  in  determining  that  the  board  of  trustees  could  themselves 
have  raised  and  collected  the  sums  for  which  they  laid  an  estimate 
before  the  defendants,  it  appears  to  me  a  great  obstacle  is  thrown 
in  the  way  of  the  plaintiff's  recovery.  Her  contract  was  with  the 
board,  and  the  power  to  give  an  order  on  the  treasurer  of  the 
municipality  is  a  very  different  thing  from  what  it  was  when  they 
hod  no  power  to  raise  the  money  themselves.  It  appears  to  me, 
that  if  no  order  had  been  given  to  the  plaintiff  on  the  defendants' 
treasurer,  it  would  have  been  impossible  for  her  to  have  sustained 
either  the  fourth  or  fifth  counts,  and  I  feel  great  difficulty  in  hold- 
ing that  the  giving  the  order  vests  in  her  such  ft  right  that  she  can 
treat,  the  non-compliance  with  the  requisition  of  the  board  of  trus- 
tees as  a  breach  of  duty  for  which  she  can  maintain  an  action.  If 
such  a  consequence  follows  in  her  case,  it  must  follow  in  the  case 
of  every  other  school  officer  and  creditor  of  the  bosird  whose  de- 
mand was  included  in  the  estimate  prepared  and  laid  before  the 
defendants.  This  alone  would,  I  think,  be  a  great  inconvenience, 
while  at  the  same  time  the  board  of  trustees,  having  the  power  to 
raise  the  money,  would,  as  appears  to  me,  still  remain  liable  to  the 
different  claimants.  Besides,  it  appears  to  me,  it  cannot  be  truly 
said  that  this  alleged  damage  to  the  plaintiff  is  so  immediately 
connected  with  the  nonfeasance  of  the  defendants  that  she  can  be 
said  to  have  lost  her  salary  by  reason  therof.  If  I  am  right  as  to 
the  board  of  trustees,  she  has  a  d^m  on  them,  and  if  an  action  would 
not  be  muntainable,  I  should  think  she  might  sustain  an  applica- 
tion for  a  mandamus  to  them  to  raise  the  money. 

Per  cur.—'Sem  trial/rithout  costs. 


School  Tbustkss  or  Aetbub  v.  Towkship  Coukoil  of  Abtbue 

AKD   LUTHSB. 
8dkoA  raU  em  nam  ruJdaU  kmdt—Bom  coOeetahU, 

Hddy  that  it  !•  tbo  duty  of  the  local  mtmldpaUtj  to  make  np  and  supply  out  of 
tbeir  general  ftind  any  defldency  that  may  exist  in  the  aefaool  i»te  of  any  town- 
ship, upon  notice  being  glTen  them  at  the  end  of  the  correot  year  by  the  eol* 
lector  of  school  imtrs,  and  that  soch  notice  need  not  be  nnder  the  esal  of  the 
trtistesa. 

(C.  P.,  H.  T.,  28  Tic) 

The  declaration  stated  that  the  collector  appointed  by  plaintiffs 
for  the  said  school  section  for  1866,  being  unable  to  collect  the 
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Bchool  rates  charged  on  certain  lands  liable  to  assessment  within 
the  said  school  section,  amounting  to  £100,  by  reason  of  there 
being  no  residents  on  the  said  lands  and  no  goods  and  chattels  to 
distrain,  the  plaintiflFs  made  a  return  to  the  clerk  of  the  defendants 
before  the  end  of  the  year  1856,  of  all  such  land^  and  of  the  un- 
collected rates  thereon,  but  the  defendants  haTC  not  paid  the  said 
sum  of  money,  contrary  to  the  statute,  although  often  requested. 

2nd  count. — A  similar  cause  of  acUon  for  the  unpaid  rates  for 
1857. 

8rd.  count. — For  the  unpaid  rates  of  1858. 

Pleat, — To  each  count,  that  the  plaintiff^  did  not  duly  make  a 
return  to  the  clerk  before  the  end  of  the  current  year,  never  in- 
debted, and  payment. 

r  The  case  was  tried  in  KoTcmber,  1859,  at  Quelph,  before  Bums, 
J.  It  was  proved  that  the  plaintiff's  collector  for  the  year  1858, 
before  tiie  close  of  that  year,  delivered  to  one  Mitchell,  the  defend- 
ant'd  clerk,  a  statement  of  the  school  taxes  due  upon  lands  of  non- 
residents in  school  section  No.  1,  of  the  township  of  Arthur.  This 
statement  included  the  sums  due  on  such  lands  for  the  years  1856| 
1857,  and  1858 ;  shewing  due  for  1856,  $88.65;  for  1857,.$98.11 ; 
and  for  1858,  $100.77 ;  total,  $282.58.  This  collector  swore  that 
he  handed  Mitchell  the  return  for  1858,  and  he  put  in  those  for 

1856  and  1857.  Mitchell  swore  that  the  only  paper  he  got  was  one 
which  he  prod«ced,  which  shewed  the  amounts  in  arrear  for  the 
three  years  as  above  stated,  and  that  he  never  received  any  return 
for  1856  or  1857,  but  he  stated  that  he  received  some  of  the  non- 
resident  taxes,  of  which  $6  were  for  1857,  and  $88.79  for  1858, 
and  that  ^eso  sums  be  paid  over  on  the  16th  of  May,  1859,  to  the 
secretary-treasurer  of  the  plaintifb. 

Then  if  plaintiffs  could  recover  for  the  three  years,  the  amount 
would  be  $232.58.  less  $38.79,  paid  over  by  MitcheU  $192.74— 
£48  3s.  8d.  If  the  plaintiffs  could  only  recover  for  the  third  year, 
then  the  amount  as  shewn  above  for  that  year  is  $100.77,  less 
$88.79=$66.98— £16  14s.  lid.    If  the  pluntiff  could  recover  for 

1857  and  1858,  on  both  which  years  Mitchell  received  payments, 
then  1857,  $98.11;  1858,  $100.77=:$198.88,  less  $89. 79=x$158.9, 
or  $38  58.  8H 

It  was  objected  that  no  return  was  proved  for  1856  and  for  1857, 
and  therefore  that  plaintiffs  could  not  recover  on  the  first  and  second 
counts :  that  the  township  council  could  not  be  called  upon  to  pay 
until  they  received  the  money,  or  not  until  the  end  of  five  years, 
and  that  the  declaration  did  not  disclose  any  liability. 

The  learned  judge  reserved  leave  to  defendant  to  move  for  a  non- 
suit on  these  objections,  and  took  a  verdict  for  the  plaintiff  for  the 
sum  of  £48  8s.  8d.,  being  the  arrearages  for  the  three  years,  with 
leave  to  the  defendants  also  to  remove  to  reduce  the  verdict  by  re- 
ducing either  or  both  the  amounts  for  1856  and  1857.  If  both  were 
ordered  to  be  deducted,  then  the  verdict  was  to  be  entered  for 
£19  9s.  5d.  (an  error  apparenUy  arising  from  the  first  witness' 
statement  of  the  amount  due  for  1858,  and  should  be  £16 14s.  lid.) 
on  the  third  count,  and  a  verdict  for  the  defendants  to  be  entered 
on  the  first  and  second  counts. 

In  Michaelmas  Term,  Lemon  obtained  a  rule  fiijii  to  enter  a  non- 
suit on  the  leave  reserved,  or  to  reduce  the  verdict  to  the  amount 
doe  for  the  unpaid  rates  of  1858,  or  why  judgment  should  not  be 
arrested  on  the  ground  that  the  record  showed  no  liability  on  the 
part  of  the  defendants  to  the  plaintiffs. 

In  the  following  term  Adam  Crooks  shewed  cause.  He  referred 
to  the  Consolidated  Statutes  of  Upper  Canada,  ch.  64,  s.  127,  under 
which  the  plaintiffs  claimed  a  right  of  action,  and  contended  that 
the  declaration  was  sufficient  if  the  action  would  lie  at  all ;  and  in 
support  of  the  cli^m  to  recover  generally,  he  cited  Hophvu  v.  The 
Mayor  ofSwanaea,  4  M.  &  W.  621,  and  in  error  8  M.  &  W.  901 ; 
and  Addison  v.  The  Mayor  Aldermen  and  Bur^fetees  af  the  Borough 
0/ Preston,  12  C.  B.  108. 

Jf.  C.  Cameron  contra,  insisted  that  none  of  the  returns  were 
properly  made,  for  they  were  not  under  the  hands  and  seals  of  the 
school  trustees,  and  he  objected  that  the  declaration  should  have 
shewn  that  there  were  funds  in  the  hands  of  the  municipality  to 
pay  the  demand. 

D&APSB,  C.  J.— The  127  section  of  ch.  64,  Consolidated  Statutes 
of  Upper  Canada  (16  Vic,  ch.  185,  sec.  22),  enacta  that  if  the  col- 
lector appointed  by  the  trustees  of  any  school  section  be  unable  to 
collect  that  portion  of  any  school  rate  which  has  been  charged  on 


any  parcel  of  land  liable  to  assessment  by  reason  of  there  being  no 
person  resident  thereon,  or  no  goods  and  chattels  to  distrain,  the 
trustees  shall  make  a  return  to  the  clerk  of  the  municipality  before 
the  end  of  the  then  current  year,  of  all  such  parcels  ot  land,  and 
the  uncollected  rates  thereon ;  and  the  clerk  shall  make  a  return  to 
the  county  treasurer  of  all  such  lands  and  the  arrears  of  school  rates 
thereon,  and  such  arrears  shall  be  collected  and  accounted  for  by 
such  treasurer  in  the  same  manner  as  the  arrears  of  other  taxes, 
and  the  township,  village,  town  or  city,  shall  make  up  the  defi- 
ciency arrising  from  uncollected  rates  on  lands  liable  to  assess- 
ment out  of  the  general  funds  of  the  municipality. 

Section  27,  sub-sec.  15,  makes  it  the  duty  of  the  school  trustees 
to  make  their  return  before  the  end  of  the  then  current  year. 

By  die  assessment  law,  (Consolidated  Statutes  U.  C.  ch.  55,  s^c. 
110,)  the  treasurer  of  each  local  municipality  is  to  furnish  the 
treasurer  of  the  county  with  a  cotrect  copy  of  the  collector's  roll, 
so  far  as  the  same  relates  to  lands  in  the  municipality,  *<  and  also 
with  an  account  of  all  arrears  remaining  due  upon  lands  on  account 
of  any  rate  imposed  by  school  trustees."  This  seems  at  variance 
with  the  direction  contained  in  ch.  64,  sec.  127,  quoted  above. 

Sections  128,  et  seq.,  provide  for  the  sale  of  lands  after  taxes 
have  been  in  arrears  for  five  years,  under  a  warrant  f^om  the 
county  treasurer.  Section  154,  provides  for  the  creation  in  every 
county  of  a  non-resident  land  fund  to  consist  of  all  moneys  received 
by  the  county  treasurer  on  account  of  the  taxes  on  non-residents' 
lands,  whether  paid  to  him  directly  or  levied  by  the  sheriff,  and  by 
the  following  sections  he  is  to  open  an  account  for  each  local  muni- 
cipality with  such  fund ;  and  by  section  163,  surplus  money  belong- 
ing to  such  fund  are  to  be  ratably  apportioned  by  the  county  council 
among  the  municipalities.  Section  158  particularly  provider,  that 
every  local  municipal  council  on  paying  over  any  school  or  local 
rate,  shall  supply  out  of  the  general  funds  of  the  municipality  any 
deficiency  arising  from  the  non-payment  of  the  tax  on  land. 

I  think,  that  taking  the  16  Tie,  ch.  185,  sec.  22,  and  the  16 
Vic'ch.  182,  sec.  69,  into  consideration,  it  is  made  the  duty  of 
the  local  municipality  to  makeup  andfupply  any  deficiency  arising 
to  the  school  fund  which  arises  fh>m  the  inability  of  the  collector 
of  school  rates  to  collect  the  same  by  reason  of  there  being  no 
remdent  on  such  land,  or  do  goods  and  chattels  thereon  which  can 
be  distrained,  and  it  is  equally  my  opinion  that  the  legislature  in- 
tended such  deficiency  should  be  made  up  out  of  the  general  funds 
of  the  municipality  immediately  after  the  return  made  to  the  clerk 
of  the  municipality  of  what  school  rates  are  so  in  arrear.  The 
provifflons  of  the  assessment  law  remove  all  doubt,  if  there  was 
room  for  any,  under  the  school  law. 

I  can  see  no  reason  for  holding  that  this  return  need  be  under 
the  seal  of  the  corporation  of  school  trustees,  it  is  in  effect  no 
more  than  a  statement  of  what  their  collector  has  reported  to  them. 

These  statutory  provisions  are  sufficient  to  establish  the  legal 
right  of  the  school  trustees  to  recover  the  amount  of  the  deficieocy 
so  required  to  be  made  up.  The  legal  liability  of  the  local  muni- 
cipal corporation  to  pay  out  of  their  general  funds  rests  upon 
the  same  foundation,  and  this  is  strengthened  by  the  69th  section 
of  the  16  Vic,  ch.  182,  (Consolidated  Statutes,  U.  C,  ch.  55,  sec. 
159,)  which  provides  that  all  sums  that  may  at  any  time  be  paid 
to  a  municipality  out  of  the  non-resident  land  tand  of  the  county 
shall  form  part  of  the  general  funds  of  such  municipality,  which 
non-resident  land  fund  is  in  part  composed  of  the  unpaid  school 
rates  returned  by  ihe  trustees  of  the  school  section  to  the  clerk  of 
the  municipality,  and  by  him  to  the  county  treasurer.  But  it 
was  assumed  by  Jervis,  C.  J.,  in  Addison  t.  The  Mayor,  ^c,  of 
Preston,  that  if  legal  right  on  one  side  to  receive  the  money,  and 
le^  right  on  the  other  to  pay  it,  co-exist,  an  action  of  debt  will 
lie,  and  each  count  of  this  declaration  sets  out  in  substance  the 
section  of  the  statute  upon  which  the  right  is  founded. 

I  felt  some  difficulty  about  the  proper  construction  of  the  words, 
"the  then  current  year."  It  Is  contended  on  the  part  of  the  de- 
fendants, that  the  return  of  taxes  so  uncollected  must  be  made  be- 
fore the  end  of  the  year  within  which  they  are  imposed,  or  the 
trustees  of  the  school  section  cannot  claim  them  flrom  the  local 
municipality.  I  think  it  quite  clear  that  if  this  be  so,  the  trustees 
cannot  claim  them  at  all ;  not  fh^m  the  land  owner,  or  by  any  pro- 
cess against  the  land,  for  no  authority  Is  left  in  them  so  to  collect 
after  the  current  year;  nor  yet  from  the  ooun^  treasurer,  if  by 
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the  returns  made  to  him  he  discovers  the  arrearages  and  charges 
the  land  in  his  books,  for  the  iaw  strictly  prescribes  what  appro- 
priation of  it  shall  be  made  When  he  receives  it.  The  effect  then 
of  the  deftndante'  argument  is,  thai  the  school,  sections  mnst  lose 
the  monej,  and  either  the  landowner  will  get  the  benefit  by  not 
paying  his  school  rate,  or  the  non>resident  land  ftind  will  be  in- 
crease by  the  smoinit,  and  so  the  municipality  will  ultimately 
receiTC  It  without  having  previously  made  up  the  deficiency  caused 
by  its  non-payment  as  part  of  their  general  ftmds.  I  am  satisfied 
this  was  not  meant  by  the  legislature,  and  though  it  is  not  easy  to 
deal  with  the  section  as  it  stands,  and  yet  under  such  circumstan- 
ces to  prevent  a  consequence  plainly  contrary  to  the  intention  of 
the  two  acts,  I  think  we  may  hold  that  the  trustees  may  before 
the  end  of  each  current  year,  return  all  school  rates  upon  lands 
not  collected,  for  the  reasons  stated  in  the  act,  and  of  which  no 
prior  return  has  been  made  to  the  clerk  of  the  municipality.  With 
this  construction  the  plaintiffs  will  bo  entitled  to  retain  tiiehr  Ter- 
dict,  otherwise  it  must  be  entered  on  the  third  count  only  for  the 
plaintiffs'  damages  aid  for  the  defendants  on  the  first  and  second 
counts. 

Per  (7tfr<^udgment  for  i^aintiffs. 


IN  PRACTICE  COURT. 


Jl^porfed  ty  Ronar  A.  HAunojr,  BiQ^  Barri$ter<tl^Lu». 
Tarn  QuuN  ▼.  Chablbs  MsBBiooiDb 


Wrtt  of  Ettentf—Landih'Iuut  qf  aecmd  of  tame  Udt «  former  wrU-^Ctrwmdt 

thtrffir. 

Where,  to  the  exaetitlMi  of  a  Writ  of  Rxteut  tfa*  oonnMl  ftr  the  Cfown  eoodder- 
ing  the  property  retamed  \j  Hut  flodlDc  of  the  jary  to  be  anple  to  oover  the 
Cruwn  debt  deaiiOMdl/  omlte  property  mM  before  the  exeevtloD  of  the  writ  by 
the  Oroim  debtor  to  bonaJUk  pnrchaiera  fbr  Tsloe.  and  on  en  cpplieetlon  eub* 
eequently  mede  to  quudi  that  writ  of  extent  end  lame  ■  eeoeerd  writ  of  the  nune 
tetiteaethe  former  writ,  la  order  toeiiapaad  nake  eentribnta  tbe  L«it  men- 
tioned propirtT,  there  wee  so  leeaou  eatfaeeted  for  atiowtng  the  appMoatlon  bat 
the  Ikct  thet  the  Crown  debtor  appeared  from  the  books  oi  the  Ooan^  Regleter 
•fliee  tr»faMvebeOB  peeiMBedof  other  property  than  that  retmrned,  thaappUeatlon 


(Bttttnge  after  Mkh.  T,  ISeo.) 

In  Hilary  Term,  1860,  a  Rule  Was  ehteined  calling  on  the  De- 
fendant and  Oeorge  William  MaUoch,  Matthew  William  Prayn  and 
others,  to  shew  cause  why  the  Writ  of  Extent  issued  in  this  cause 
on  the  twenty  seTenth  of  November,  in  the  twenty  seooud  year  of 
the  reign  of  Her  Majesty  the  Queen,  and  directed  to  the  Sheriff  of 
county  of  Brant,  and  all  proceedings  in  this  cause  subsequent  thereto 
should  not  be  quashed  and  a  new  writ  directed  to  the  same  oountT 
of  the  seme  teste  as  the  former  writ  be  issued  upon  the  ground 
that  there  are  certain  lands  situate  in  the  said  county  of  Brant  now 
or  nt  one  time  belonging  to  the  said  defendant  which  ought  to  hate 
been  extended  under  and  by  tirtoe  of  the  said  writ  whi&  were  not 
so  extended. 

The  sffidavit  filed  on  moring  the  Rule  shewed  the  recorery  of  the 
Judgment  against  the  defendant,  the  issue  of  the  Extent  and  the 
return  of  the  Sheriff  as  to  certain  lands  which  the  defendant  was 
soiled,  the  issue  of  a  writ  of  ^enditimn  esqfotuu  and  that  no  lands 
had  been  sold,  and  then  proceeded  to  state  that  as  appears  from 
the  County  Register  Books  in  addition  to  the  lands  returned  under 
the  inquisition,  the  defendant  was  seised,  on  10th  April,  1849,  of 
Lot  No.  18  on  North  side  of  Dalhoueie  street  in  Brentford,  and  on 
the  nth  February,  1852,  of  Lots  No.  20  and  21  on  the  North  side 
of  said  street  as  well  as  several  other  lots  of  land,  as  appeared  fk>om 
the  certificate  of  the  Registrar. 

In  Easter  Term  last  Mr.  Lang  shewed  ca«seand  filed  an  affidavit, 
stating  that  the  Reverend  Hugh  McLeod  of  Cape  Briton^  who  is  the 
holder  of  a  Mortgngo  in  fee  on  the  west  half  of  Lot  No.  17,  on  the 
south  side  of  Darling  street,  made  to  him  by  the  trustees  of  the 
congregation  of  the  Presbyterien  Church  of  Cantda,  in  Brantford. 
Mr.  Long  appeared  also  for  John  Turner  and  the  trustees  of  tbe 
Presbyterian  Churoh. 

Mr,  E.  B.  Wood  appeared  for  the  estate  of  the  late  John  Roesell 
and  stated  that  what  was  tfsised  is  suffioieiit  to  Mtisfy  tbe  erowi» 
debt. 

It  wes  admitted  that  the  property  seised  under  the  writ  exceeds 
in  value  one  hundred  and  ninety-nua  povnds^  the  claim  of  the 

ClOWB* 


Mr,  E,  B,  Wood  also  objected  that  the  bond  does  not  constitute 
a  lien,  and  that  it  does  not  appear  from  it  for  how  much  it  is  to  be 
considered  as  a  lien. 

Mr,  R.  A,  Harrison  for  the  Crown  referred  to  Rex  t.  Oibtonj 
Parker's  Revenue  Cases  page  85 — Rex  v.  Buchanan,  lb,  page  176, 
and  Imperial  Statute  88  Henry  YIII.,  chapter  89. 

RiOHAKDs,  J. — The  case  of  the  King  v.  Oibeon,  referred  to  by 
Mr.  Harrison,  shows  that  a  second  Extent  may  issue,  tested  the 
same  day  as  a  former  one.  But  in  the  case  referred  to  it  appeared 
that  a  considerable  portion  of  the  defendant's  effects  were  secreted 
so  that  they  could  not  be  discovered  before  tbe  first  writ  of  Extent, 
under  which  a  portion  of  the  defendants  effects  seized,  was  re- 
turned. A  second  writ  was  also  sued  out,  but  in  consequence  of 
the  Bankruptcy  of  the  party  to  whose  hands  the  defendant's  goods 
came  after  the  issuing  of  the  first  writ  and  before  the  issuing  of  the 
second,  the  proceedings  on  the  second  writ  were  of  no  effect.  The 
Court  allowed  the  last  or  second  writ,  and  the  proceedings  under 
it  to  be  quashed  and  set  aside,  and  directed  that  a  new  Extent 
should  issue  bearing  the  same  teste  as  the  first  Extent. 

Tbe  note  of  the  case  of  the  King  v.  Bu^ianan  et  a(,  does  not  show 
the  fhcts  very  dearly,  but  states  that  after  the  issue  of  an  Extent 
against  the  defendants,  an  inquisition  was  taken  and  goods  were 
soiled,  but  it  was  afterwards  found  that  there  were  some  cloths  in 
the  hands  of  a  packer  belonging  to  them.  On  an  affidavit  of  ibis 
fact  a  motion  was  made  to  quash  the  Extent  and  inquisition  and  to 
have  a  new  Extent  of  the  same  teste  as  the  former,  in  order  to 
find  and  seise  these  cloths.  An  order  was  made  absolute  to  that 
effect. 

It  was  stated  in  the  argument,  that  the  property,  which  it  la 
now  sought  to  cover  by  the  writ,  was  desipiedly  omitted  in  the 
finding  of  the  jury,  as  the  gentleman  who  acted  on  behalf  of  the 
Crown,  considered  the  property  returned  by  the  finding  of  the 
jury  ample  to  cover  the  debt  of  the  Crown,  and  that  ha  did  not 
desire  to  interfere  with  **  bona  fide"  purchasers  f^m  the  Crown 
debtor.  There  was  no  affidavit  filed  on  this  point,  and  Mr.  Har- 
rison, who  argued  the  ease  on  behalf  of  the  Crown,  neither 
affirmed  nor  denied  the  statement,  although  it  was  admitted  that 
the  property  returned  by  the  jury  was  sufficient  to  satisfy  the 
amount  due  the  Crown. 

There  is  no  reason  suggested  for  allowing  the  application,  but 
the  bald  fact  that  Merrigold  appears  to  fh>m  the  abstract  of  title 
from  the  Registry  office,  to  have  been  possessed  of  other  property 
than  that  returned.  As  what  is  returned  appears  to  be  sufficient 
to  satisfy  tbe  claim  of  the  Crown,  I  cannot  suppose  there  was  any 
fraud  used  to  prevent  the  Crown  from  eovering  as  much  property 
as  they  desired  to  include  in  the  finding  of  the  jury,  particularly 
as  a  reference  to  the  Registry  office  would  have  given  sJl  the  infor- 
mation as  to  Merrigold's  real  estate  that  is  now  presented  to  the 
court  I  think  therefore  I  must  assume  that  the  Crown  intention- 
ally omitted  the  other  property  fh>m  the  finding  of  the  jury ;  if  so 
then  there  is  no  reason  suggested  why  the  parties,  who  from  their 
peculiar  position,  it  was  then  thought,  ought  not  to  be  compelled 
to  contribute  to  the  payment  of  this  debt,  should  now  be  placed 
in  a  different  position. 

I  do  not  therefore  see  my  way  clear  in  making  this  rale  absolute. 


IN  CHAMBERS. 
RqKfried  hf  Bonat  A.  Bixaisoir,  Ssq.,  BctrrUtehoi^Lam, 

Jont  MsLUHO  ▼.  JoBiFH  Eaus. 

CbfUcL  StaL  tT,  C  cap,  23, «.  0,  II,  12,  l^—WrH  </ 


No  order  can  he  made  fcr  tbe  iiene  of  a  writ  of  attachment  llsr  violating  the  terme 
of  a  writ  of  lajiinctlon  without  a  prevlenaiioHee  oCanme  klad  to  the  defendant. 

Where  the  laJuactloQ  operates  etrictly  by  way  ci  raetiafait,  the  vtvigm  covne  to 
dther  to  move  that  the  defrndant  be  oommltfed  for  brsach  of  the  InjonetloB, 
or  to  Aove  that  he  be  committed  naleet  he  thow  daaae  at  a  ftatore  d*;  to  the 
Cbnlfaiy. 

If  the  flret  eonne  be  adopted,  the  motion  moat  be  OAde  oo  peieonal  atrrlBS  of  a 
DoUoe  of  motion  on  defendant 

(December  U»18ao.) 

On  14th  June,  1865,  Oeorge  Tate  became  the  purchaser  of  about 
lOi  acres  of  lajkt  near  QaeenBtoa»  known  as  *'  The  QtmaA  Tmak 
Qnaniask" 


1861.] 
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Sabaeqaently,  Mr.  Tato  eftofled  to  b*  cooTeyed  and  placed  on 
the  qnarries,  for  the  use  thereof,  Tarious  implements  need  in  quar- 
rying, in  value  exceeding  $2,000. 

Daring  the  month  of  July,  1858,  the  defendant  Joseph  EUis.  as 
a  caretaker,  was  placed  by  Mr.  Tate  in  possession  of  the  quarries 
and  quarrying  implements. 

On  9th  December,  1859,  John  Melling,  the  plaintiff,  became  the 
purchaser  of  the  quarries,  quarrying  implements,  &c.»  defendant 
then  still  being  in  possession. 

When  plaintiff  so  purchased  he  forbid  defendant  to  quarry  or  to 
remove  or  meddle  with  any  of  the  quarrying  implements.  Not- 
withstandingt  defendant  set  plaintiff  at  defiance. 

Plaintiff  then  instituted  an  action  of  ^(eotmeot  to  recover  pos- 
session of  the  quarry,  and  an  aioCion  of  detinue  to  recover  posses- 
sion of  the  quarrying  implements,  and  in  the  latter  action  claimed 
a  writ  of  injunction  to  restrain  the  defendant  from  selling,  remov- 
ing or  disposing  of  the  quarrying  implement*. 

On  7th  August  last,  plaintiff  applied  to  Mr.  Justice  Bums  and 
obtained  an  order  tor  sn  ad  interim  writ  of  injunction,  and  on  same 
day  caused  the  writ  of  injunction  to  be  issued. 

The  ii^unction,  so  far  as  material^  was  in  the  following  form : 

*'  Victoria,  by  the  Grsce  of  God,  &c. 

**  To  Joseph  Ellis,  of  the  Township  of  Niagara,  in  the  Coon^  of 
Lincoln,  his  agents  and  servants^  or  any  person  under  his  direction 
or  control,  and  every  of  them,  greeting : 

"  Whereas,  on  the  sixth  day  of  August,  in  the  year  of  oar  Lord 
one  thonsand  eif^t  hundred  and  sixtiy,  an  order  was  oMde  by  the 
Honorable  Robert  Easton  Bams«  one  of  the  Justiaes  of  our  Court 
of  Queen's  Bench  at  Toronto,  pursuant  to  the  Common  Iaw  Pro- 
cedure Act,  1856,  in  an  action  depending  in  our  said  Goort,  wherein 
John  Melling  is  the  plaintiff,  and  yon,  the  said  Joseph  Ellis,  are 
defendant,  that  a  writ  of  injunoiion  do  issue  to  restnain  you  the 
said  Joseph  ElUa,  and  your  agents  and  servants,  or  any  person 
under  your  direction  or  oontrol,  fron  seUiif  er  disposing  to  your 
own  use,  w  reinoviag  any  of  the  qnsrryteg  tools,  ifltpiomenta^ 
goods  or  chattels,  in  or  about  the  said  premises^  bolonging  to  the 
plaintiff,  and  of  which  a  list  is  hereinafter  giteB. 

**  We  therefore  do  hereby  strictly  enjoin  and  eooMnand  yoo,  the 
said  Joseph  Ellis,  and  year  agents  or  servants,  or  any  person  un- 
der your  direction  or  control,  and  every  one  of  you,  thsnt  yon  nod 
every  one  of  you  do  from  honoeforth  altogether  and  abeolafely 
desist  fh»m  selling  or  disposing  to  your  own  use,  or  roMoving  any 
of  the  quarrying  tools,  implements,  goods  or  chattels  in  or  about 
the  premises  belonging  to  the  plaintiff,  &c.,  &e.,  and  of  which  the 
following  is  the  list,  namely,  &o.,  until  our  said  Court  shall  make 
order  to  the  contrary. 

**  Witness,  the  Honorable  Sir  John  Beverley  Bobinson,  Baronet, 
Chief  Justice  of  our  said  Court  at  Toronto^  this  seventh  day  of 
August,  in  the  year  of  oar  Lord  one  thousand  eight  hundred  and 
8«ty.  »  C.  C.  Small." 

On  8th  August  laet,  defeachMt  was  personidly  served  with  a 
duplicate  original  of  this  writ  of  inJvinotle»,  and  at  tiie  time  of 
the  service  of  the  writ  the  quarrying  inptementn,  or  a  large  por- 
tion of  them,  were  in  poaseaolott  of  the  defendant 

Both  the  swtion  of  ejeetment  and  the  notion  of  ctotiauo  wore 
tried  beforo  Mr.  Jvstiee  MoLoan,  at  the  last  anixis  for  iho  Coottty 
of  Lineoln. 

Between  the  day  of  the  serviee  of  the  injmctioa  and  the  eom- 
miorion  day  of  the  Aosises,  the  deftRidiat  and  his  agents,  in  tio- 
latlon  of  the  terais  of  the  writ;  of  ia^otion,  remoired  or  eaosod 
to  be  removed  from  off  the  qnanrlei,  all  the  qnarrylng  imploaeats 
for  whieh  the  action  of  detiwN  was  brougin. 

The  defendant  defended  the  action  of  dethrae  in  ponon,  and  in 
open  eourt  boasted  that  he  had  made  away  with  the  quarrying 
implements  so  that  plaintiff  slKmld  novtr  see  one  of  them.  It 
was  swon  that  tlie  defendant  was  not  a  man  of  neans. 

Mr,  R,  A,  Harrison  thereupon  for  plaintiff,  on  aiBdavits  showing 
the  foregoing  feots,  made  appUcation  to  a  Judge  in  Chambers  fbr 
an  «r  jMtrte  order  for  a  writ  of  attaehment  against  defendant  Tho 
affidavits  showed  good  gronnds  to  suppose  that  defendant,  tf  In- 
formed of  the  application,  would  immediately  abscond  to  eseape 
the  consequences  of  his  contempt  Jfr.  ffmrriton  argued  that 
notfoo  to  dofe&dant  of  aniaUndod  applioatii»  for  a  writof  atlaoii- 


ment  would  operate  as  a  notioe  to  defendant  to  leave  the  Province 
in  order  to  escape  the  consequences  of  the  writ  if  issued,  and 
urged  that  the  writ  should  issue  withoot  previous  notice  to  defen- 
dant—leaving him  when  in  custody  to  purge  himself  if  possible 
of  the  contempt  Reference  was  made  to  Consol.  Stat.  U.  C.  cap. 
28,  ss.  9,  11,  12,  18,  p.  275 ;  Com.  Dig.  Chanoei^,  D.  8  (Attach- 
ment) ;  Eden  on  lojuncttoa,  75 :  Drewry  on  ln^jonction,  406, 406 ; 
Sl  John't  CoUege  v.  Carter^  4  Ml.  &Cr.  497 ;  Angeniein  v.  HwUy 
6  Ves.  487. 

The  applicaUon  having  been  the  first  of  the  kind  made  to  a 
Court  of  Common  Law  since  the  Common  Law  Procedure  Act,  Mr. 
Justice  Hagarty,  to  whom  the  application  was  made,  took  time  to 
consider,  and  on  the  following  day  delivered  judgment 

Haqaktt,  J. — I  can  find  no  authority  to  warrant  me  in  ordering 
the  issue  of  a  writ  of  attachment  for  the  violation  of  the  terms  of 
a  writ  of  injunction  without  a  previous  notice  of  some  kind  to  the 
defendant.  There  is  no  instance  in  which  personal  service  of  a  notice 
has  been  wholly  dispensed  with  in  ease  of  an  attachment,  though 
there  may  be  some  oases  in  wfaioh  an  inoomplete  personal  sorvioe  has 
been  ordered.  I  have  consulted  the  Vioe-ChaBcellors  of  Upper 
Canada,  and  they  are  not  aware  of  any  such  authority.  On  the 
contrary,  they  inform  mo  that  the  settled  praetice  of  their  Comrt 
is  otherwise 

Where  the  injunction  opisratei  strictly  by  way  of  restraint,  tho 
proper  course,  according  to  the  books,  Is  either  to  move  that  the 
defendant  be  eommitted  for  breach  of  tho  injunotion,  or  to  move 
that  he  be  committed  unlesa  bo  show  cause  at  a  future  day  to  the 
contrary.  If  the  flret  ooario  Is  adopted  the  motion  mnet  be  made 
oh  personal  service  of  a  notioe  iit  motion  on  defendant* 

The  learned  judge  mferred  to  2  Daolel's  Ch.  Pr.  1264 ;  Pettree  v. 
OtuiehfiOd^  \A  Ves.  206;  In  fe  Morris,  22  L.  J.  Q.  B.  417 ;  Stein" 
fen  ▼.  AM'M/ea,  1  O.  B.  N.  8.  864 ;  Thomas  v.  Mawiinfftf  28  L.  J. 
fix.  847  ;  88  L.  T.  B«p.  180. 

The  following  order  was  theroupon  made  and  issued. 

JoHH  MsLLUK),  Plaintiff,  ^     Upon  reading  the  writ  of  injunction 
V.  >  issued  in  this  cause,  the  affidavit  of 

J'osEPHELLis,27^(m(fan<.j  service  thereof,  and  the  affidavits  on 
which  said  writ  was  issued,  and  upon  reading  the  affidavit  of 
plaintiff  and  others  filed  yesterday  in  this  cause,  I  do  order  that 
the  defendant  stand  and  be  committed  for  contempt  in  violating 
the  terms  of  the  said  iDjdnction,  and  that  a  writ  of  attachment  do 
issue  for  the  arrest  of  his  body  for  said  contempt,  unless  he  the 
said  defendant,  his  attorney  or  agent,  do  upon  the  second  day 
after  the  day  of  personal  service  of  this  order,  shew  cause  to 
the  contrary. 


Tbomas  John  Comi  Atm  Jotcs  Babwick  ▼.  Isaao  Mobbis. 

l^fteimttd    Jbufae ef  WrU dn D^fMiamfs  Wif^^Aaomamoe. 

Wbera  tlkB  writ  of  «|)6eUiieiit  was  wtnd.  on  tb«  wife  of  defeodsiit  (sb«  bdnfc  at 
the  ttmaln  ptMseislon  of  the  liieiM)  and  lUtlng  that  her  husband  was  in  the 
United  States,  on  an  application  for  an  order  to  allow  the  eervt^  iind«r  the 
partlenhu-  clreamstanoes  of  the  eaee  aa  efder  wii  made  aUowtng  tha  lervlee  aa 
of  the  date  of  the  order. 

(6th  De<9Uiber,  1800.) 

This  was  an  action  of  ^^tment  The  writ  of  ejectment  was 
served  on  the  wife  of  the  defendant  She  was  at  the  time  of  the 
service  in  possession  of  the  locua  in  quo,  and  stated  that  her  hus- 
bud  had  gone  to  reside  in  the  United  States  of  America. 

It  appeared  that  defendant  was  at  the  time  of  the  service  of  the 
writ  of  ejectment  a  resident  in  the  City  of  Philadelphia,  in  the 
United  States  of  America,  and  was  there  engaged  as  a  hand  in  an 
iron  foundry. 

Jackson  for  plaintiff,  obtained  a  summons  on  the  defendant,  his 
attorney  or  agent,  to  shew  cause  why  the  service  of  the  writ  of 
ejectment  and  notice  of  claim  attached  thereto  effected  on  the 
wife  of  the  defendant,  should  not  be  deemed  good  and  sufficient 
service,  and  why  the  service  should  not  be  deemed  as  good  and 
sufficient,  for  all  subsequent  proceedings  as  if  personal  service 
had  been  effected  on  tho  defendant 


•  Sntaequnitlv  plaintiff  adopted  thii  eourae  ta  prsiMmMe  to  the  ordarnM,  and 
having  caused  defendant  to  he  personally  aerred  with  notlee,  Mr.  Justice  Bums, 
npon  the  prodoeUon  of  the  notlee  and  affldavit  of  lervlos^  ordarad  the  attaehment 
ttolMua. 
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LawdeTf  for  defendant,  showed  cause,  and  filed  among  other 
things  an  affidavit  of  John  Senkler,  Jr.,  describing  himself  as 
*<  partner  of  the  attorney  in  this  canstf  for  the  aboTe-named  de- 
fendant," showing  the  residence  of  defendant  to  be  in  Philadelphia, 
and  stating  that  he  had  not  been  able  to  oommnnicate  with  de- 
fendant The  affidavit  also  stated  that  deponent  had  seen  in 
possession  of  defendant's  wife,  two  deeds  relating  to  the  loeus  in 
quo,  and  purporting  to  oouTey  to  defendant  that  part  of  the  locu9 
for  which  the  defendant  desired  to  defend. 

BuBNS,  J. — Oranted  an  order  allowing  the  senrioe  as  of  the  day 
of  the  date  of  the  order. 


BCETON  XT  AL  T.    KbLLT. 


Jwigmad  ddbi—MarrM  Wcmmfi  PnHtaOm  Ad,  22  Vie^  2nd  Sen.  cap,  84,  (Oon. 
8UL  U.  0.  esp  78)— ^ttmiiMv  ««•<  diie  (o  vaiftfbr  ddA  o/hurinrnd. 

The  mere  registry  of  a  Jadgment  agftinst  a  husband's  lands,  before  the  passing  of 
the  22  Ylc^  oap.  84  (Married  Women's  Proteetlon  Act)  does  not  of  itself  giro  a 
light  to  the  Jodgmmit  oredltor  to  gvnlsh  •  debt  ana  for  rent  ni  the  wtfo^a 
land  ainee  the  passing  of  that  act 

(Ghambars,  27thDeeembar,  1800.) 

On  8rd  December,  1861,  the  judgment  creditors  reooTcred  a 
judgment  against  the  judgment  debtor  for  £163  10s.  lid.  damages 
and  costs,  and  afterwar£  caused  a  certificate  of  the  judgment  to 
be  registered  against  the  lands  of  the  judgment  debtor. 

On  80th  NoTsmber  last,  upon  an  affidaTitin  the  usual  form  made 
by  one  of  the  judgment  creditors  as  to  the  recoTCiy  of  the  judg- 
ment, that  the  judgment  still  retuMned  unsatisfied  to  the  amount 
of  £123  78.  6d.,  and  thai  Anne  Loring  of  the  City  of  Toronto 
was  indebted  to  the  judgment  debtor  in  the  sum  of  $216  84  for 
ground  rent  due  on  a  day  passed  in  respect  of  certain  pr^nuses  in 
the  City  of  Hamilton,  an  onler  was  made  in  the  usual  form  attach- 
ing all  debts  due  or  accruing  due  from  the  garnishee  to  the  judg- 
ment debtor  to  answer  the  judgment  of  the  judgment  creditors. 

At  the  same  time  a  summons  was  issued  in  the  usual  form  call- 
ing upon  the  garnishee  to  shew  cause  why  she  should  not  pay  the 
judgment  creditors  the  debt  alleged  to  be  due  from  her  to  the 
judgment  debtor. 

On  shewing  caifSe  both  the  garnishee  and  Lorinda  Kelly,  the 
wife  of  the  judgment  debtor  claimed  that  she  the  wife  of  the  judg- 
ment debtor  was  entitled  in  her  own  right  and  free  from  any  con- 
tract, claim  or  right  of  her  husband  to  the  moneys  sought  to  be 
garnished. 

It  appeared  that  by  a  deed  in  fee  simple  dated  28rd  May,  1860, 
the  Canada  Life  Assurance  Company  couTeyed  to  Lorinda  Kelly, 
solely  and  absolutely,  certain  lands  in  the  City  of  Hamilton — that 
at  the  time  of  the  conveyance  to  her  there  was  a  subsisting  lease 
of  the  land  to  one  Valentine  H.  Tisdale,  which  was  by  Tisdale  as- 
signed to  the  garnishee  by  way  of  mortgage— that  part  of  the  rent 
sought  to  be  attached  accrued  due  since  the  conveyance — and  that 
the  whole  of  it  was  claimed  by  Lorinda  Kelly,  as  the  owner  of 
the  reversion  in  fee. 

Jaektan  for  the  judgment  creditors. 

B.  J5.  Morphy  for  the  judgment  debtor. 

Englith  for  the  garnishee. 

The  summons  was  argued  chiefly  under  the  22  Vic,  2nd  Sess., 
oap.  84,  intitled  **An  act  to  secure  to  married  women  certain 
separate  right  of  property"  (Con.  Stat  U.  C.  cap.  78,  page  791.) 

Richards,  J. — It  does  not  appear  that  the  amount  due  by  the 
garnishee  for  rent  or  any  part  of  it  accrued  before  4th  May,  1860, 
when  the  statute  in  reference  to  the  protection  of  the  property  of 
married  women  was  passed. 

The  thirteenth  section  of  that  act  provides  that  the  estate  of  the 
husband  in  the  real  property  of  his  wife  shall  not  during  her  life 
be  subject  to  his  debts. 

Then  follows  a  proviso  which  protects  the  right  that  any  creditor 
had  obtained  in  respect  of  the  husband's  estate  in  the  land  of  his 
wife  under  any  judgment  or  execution  obtained  before  4th  May, 
1869. 

If  the  plaintiffs  by  registering  their  judgment  obtained  a  charge 
on  the  lands  of  defendant's  wife  which  is  now  binding  they  may 
enforce  it  The  mere  registry  of  the  Judgment  does  not  of  itself 
in  my  opinion,  give  a  right  to  garnish  a  debt  due  for  rent  of  the 
wife's  land  after  the  passing  of  the  act. 


The  summons  and  order,  so  far  as  relates  to  the  garnishee  Anne 
Loring,  must  be  discharged  with  costs. 

Summons  and  order  discharged  with  costs. 


CHANCERY. 


(Reported  by  THOMAS  Homub,  Bsq^  BaiTistarat>Law.) 

Thi  Town  or  Pobt  Hopi  ▼,  Trs  Uhitbd  Covntixs  or 

NOBTBVMBaBLAVD  AHD  DUBHAM. 

ObMMlidatai  IhuOdptd  Loan  #lmd  Ad»~-Loan  to  UntUed  €b«ii<«M— Xoon  to  To¥m 
wiMn  VfKitai  OmiM^-LUibfUtt  nf  Ikmm. 

The  United  (Xmiitlea  of  Ncrthnmberland  and  DnriiaBi  made  appUoatioii  fcr  and 
obtained,  under  the  MonldpalLoaaVuDd  Act,  16  Vic  cap.  22,ak)aaoftbesiimor 
£116,000,  for  the  purpose  of  oonstracting  oertaln  roads  of  the  united  coantiee. 
In  which  roads  the  town  of  Port  Hq;>e  was  not  directly  Interested.  Afterwards 
the  town  of  Port  Hope  Itaalf  raised  a  large  snm  of  money,  ondsr  theasmeftind, 
for  the  purpose  of  aiding  In  the  eonstnictlon  of  certain  raUwi^B,  and  for  the 
improTementofthePortHqjM  Earbonr. 

flield,  that  the  town.  In  addition  to  Ito  direct  liability  on  the  hut  mentioned  loan, 
contlnnes  liable  fbr  Its  proportion  of  the  debontoTM  lamed  by  the  united 
conntiea. 

The  Council  of  the  United  Counties  of  Northumberland  and 
Durham,  under  the  authority  of  the  Upper  Canada  Municipal 
Loan  Fund  Act,  16  Vic.  cap.  22,  raised  the  sum  of  £115,000,  for 
the  purpose  of  constructing  certain  roads  in  the  counties. 

The  town  of  Port  Hope  was  not  directly  interested  in  these 
roads,  and  no  part  of  them  was  in  that  town. 

The  town  of  Port  Hope  itself  raised  the  si^s  of  £60,000, 
£80,000,  £50,000  and  £85,000  to  aid  in  the  oonstmction  of  cer- 
tain Rulways :  the  last  sum  being  also  for  the  improvement  of 
the  Port  Hope  harbour. 

In  pursuance  of  the  act  of  1859,  <*  An  Act  further  to  amend  the 
Consolidated  Municipid  Loan  Fund  Acts,"  the  town  caused  the 
rate  of  five  cents  in  the  dollar,  in  that  act  mentioned,  as  the 
assessed  yearly  value  of  all  the  assessable  property  in  Port  Hope, 
to  be  levied  for  the  year  1859,  and  paid  over  the  moneys  arising 
therefrom  to  the  Beoelver  General,  on  account  of  the  moneys 
rused  on  their  own  behi^f ;  and  they  claimed  not  to  be  liable  for 
any  ftirther  assessment  in  respect  of  the  moneys  raised  ^y  the 
united  counties. 

The  united  counties,  on  the  other  hand,  claimed  that  the  town  is 
liable  for  its  proportion  of  the  debentures  issued  by  the  united 
counttes :  and  proceeded  to  enforce  their  claim  by  warrant  directed 
to  the  sheriff,  under  the  provisions  of  the  Consolidated  Assessment 
Act  of  Upper  Canada. 

The  plaintiflb  thereupon  applied  to  this  court  for  an  iigunction. 

McOregor  for  plaintiffs :  Hodgmt  for  defendants. 

The  judgment  of  the  court  was  delivered  by 

Spbaogb,  V.C. — It  is  not  questioned  but  that  the  by-law  of  the 
united  counties  for  rusing  the  sum  of  £115,000  was  a  legal  one, 
and  I  suppose  it  cannot  Im  doubted  that  under  the  act  first  refer- 
red to,  16  Vic.  cap.  22,  Port  Hope  was  liable  for  its  proportion 
of  that  debt.  One  clause  expressly  provides  for  such  a  case : 
'*  If  the  by-law  has  been  passed  by  a  county  oouncU,  the  princi- 
pal and  interest  of  the  loan  shall  be  payable  by  all  the  townships, 
towns  and  villages  in  the  county ;"  and  it  then  goes  on  to  provide 
how  the  oounty  treasurer  is  to  apportion  the  amount  to  be  paid 
by  each.  Section  58  provides  that  the  treasurer  of  each  mnici- 
palily  shall,  upon  the  passing  of  a  by-law,  asoertain  in  the  mode 
therein  pointed  out,  the  amount  required  to  be  assessed ;  and 
proceeds,  '<  and  shall  certify  the  amount  in  a  notice  to  the  derk 
of  the  municipality,  or  if  such  municipality  be  a  county,  then  to 
the  clerk  of  each  township,  or  incorporated  town  or  village  therein 
the  amount  payable  by  the  same. 

Now  it  is  quite  clear,  though  the  statute  speaks  of  only  one 
assessment,  that  there  must  necessarily  be  two  in  all  cases  where 
the  township,  town  or  village  had  itself  raised  money  under  the 
act  as  well  as  the  county. 

Then  came  the  act  22  Vie.  cap.  15,  which  provided  for  a  differ- 
ent mode  of  assessment  Section  88  in  the  Consolidated  Statutes 
of  Canada  provides,  **  That  a  sum  equal  to  the  amount  of  fivo 
cents  in  the  dollar  on  the  assessed  yterly  value,"  or  a  like  per 
centage  on  the  interest,  *'at  six  per  cent  per  annum  on  the 
assessed  value  of  all  the  assessable  property  in  any  municipaUty 
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whi.ch  has  raised  money  bj  debentures  iesned  under  the  acts  men- 
tioned in  the  preamble  to  the  last  preceding  seotion,  shall  be  paid 
bj  such  municipality  to  the  Receiver  General,  on  or  before  the 
first  day  of  December,  in  the  year  one  thousand  eight  hundred  and 
fifty-nine,  and  every  year  thereafter,  unless  and  until  the  total 
amount  in  principal  and  interest  payable  by  such  municipality  to 
the  Receiver  General  under  the  said  acts,  by  reason  of  such  loan, 
have  been  paid  and  satisfied,  or  a  smaller  sum  shall  be  sufficient 
to  satisfy  the  same  in  any  year,  in  which  case  such  smaller  sum 
only  shall  be  paid." 

Section  94  provides :  <*  Instead  of  the  special  rate  mentioned  in 
the  fifty-third,  fifty-fourth,  fifty-fifth,  fifty-sixth  and  fifty-seventh 
sections  of  this  act,  there  shall  in  the  present  year  one  thousand 
eight  hundred  and  fifty-nine  be  levied  upon  all  the  assessable  pro- 
perty in  every  municipality  which  has  nuaed  money  by  debentures 
issued  under  the  acts  aforesaid,  a  rate  of  five  cents  in  the  dollar  upon 
the  assessed  yearly  value,  and  a  like  per  centage  on  the  interest, 
at  the  rate  of  six  per  cent  per  annum  of  the  assessed  value  of 
such  property,  and  a  like  rate  in  each  year  thereafter,  until  the 
total  sums  payable  as  principal  or  interest  to  the  Receiver  General 
by  reason  of  such  debentures  shall  be  paid  off,  or  until  a  reduced 
rate  shall  be  substituted  by  order  in  council,  as  hereinafter  men- 
tioned." 

It  is  argued  for  the  plaintiff  that  this  substituted  rate,  substi- 
tuted for  the  assessment  under  16  Vic,  is  only  authorized  to  be 
levied  once  —  one  equal  rate  upon  all  the  assessable  property  in 
the  municipality.  I  think  this  position  wholly  untenable :  it  is  at 
variance  with  the  expressed  intention  of  the  act,  which  is  *■  to 
afford  relief  to  the  municipalities  which  had  raised  money  by 
debentures  issued  under  the  sud  acts,"  (16  Yic.  cap.  22  being 
one  of  them)  "and  at  the  same  time  to  secure  the  ultimate 
redemption  of  such  debentures  by  the  municipalities  retpectivtly 
Uable." 

When  the  municipality  is  a  county,  section  11  shows  that  such 
sub-division,  township,  town  or  village  is  to  contribute:  the 
county  being  the  aggregate  of  them  all.  The  position  contended 
for  by  the  plaintiff  would  throw  the  redemption  of  the  debentures 
not  upon  the  municipality  but  upon  a  part  of  it.  Suppose  the 
case  of  half  of  the  townships  having  borrowed  for  their  own  pur- 
poses, and  the  other  half  not,  the  debt  of  the  county— contracted, 
it  must  be  presumed,  for  the  common  benefit  of  all — would  have 
to  be  pidd  by  those  townships  only  which  had  not  borrowed :  but 
suppose  all  tiie  townships  had  borrowed,  (and  the  position  must 
apply  to  such  a  case  if  good  at  all)  how  could  the  county  debt  be 
paid? 

It  would  be  an  entire  change  of  principle  from  that  upon  which 
the  former  act  proceeded,  and  there  is  nothing  in  the  act  to  indi- 
cate a  such  change.  It  would  be  more  than  a  change  of  principle, 
it  would  be  rather  a  negation  of  principle,  for  it  would  shift  a  debt 
from  one  party  to  another :  for  every  redemption  in  one  quarter 
would  be  a  burthen  added  to  another  —  it  would  be  no  more  just 
than  it  would  be  to  exact  that  half  of  the  members  of  a  joint-stock 
company  should  pay  the  whole  debt  of  the  company  ;  exempting, 
to  make  a  parallel  case,  those  who  owed  debts,  on  their  private 
account  to  the  creditors  of  the  company. 

There  is  besides  nothing  in  the  act  necessarily  calling  for  such 
an  interpretation.  Section  88  makes  a  sum  to  be  ascertained  in 
a  particular  way,  payable  to  the  Receiver  General  by  every  muni- 
cipality which  has  raised  money  under  16  Yic,  c.  22, — that  applies 
to  the  town  of  Port  Hope  and  to  these  united  counties :  each  has 
raised  money  separately ;  each  has  to  pay  its  own  debt  Section 
94  creates  the  difficulty,  if  any  difficulty  exists.  It  provides  for 
the  levy  of  a  certain  rate  upon  all  the  assessable  property  in  every 
municipality  which  has  raised  money  by  debentures  under,  inter- 
alia,  the  same  act,  16  Vic,  cap.  22.  Well,  Port  Hope  is  a  municipa- 
lity which  has  so  raised  money ;  these  united  counties  are  a  munici- 
pidity  which  has  also  raised  money.  The  assessable  property  in 
Port  Hope,  it  is  not  denied,  is  liable  to  be  so  assessed,  in  respect 
of  the  moneys  raised  by  itself;  but  why  is  it  not  assessable  as 
part  of  the  municipality  of  Northumberland  and  Durham,  while 
Its  property  is  assessable  property  as  part  of  that  municipality  T 
The  property  in  that  town  is  made  by  the  law  property  in  two 
municipalities — there  is  nothing  in  the  act  which  says  that  it 
shall  be  assessed  in  respect  of  one  rather  than  the  other,  or  that 


it  shall  not  be  assessed  in  respect  of  both.  The  act  rather  points 
to  an  assessment  in  respect  of  both,  because  the  rate  authorised 
by  it  is  in  terms  **  instead  of  the  special  rate  mentioned  in  1 6 
Vic,  c  22"  and  that  special  rate  was  clearly  in  respect  of  county  as 
well  as  town  debts.  The  point  appears  to  me  to  be  too  clear  to 
admit  of  serious  doubt 
Tho  injunction  must  be  refused. 


QUARTER  SESSIONS— COUNTY  OP  WENTWORTH. 

James  Kent  v.  Mathxw  Olds  xt  al. 

Bddt  that  the  perwrn  appealtDg  ftom  a  maaauj  eonvleUoii  by  a  magtotnita  miitt 
comply  with  all  the  eondltiona  impoaed  npon  him  \tj  the  ttatata  under  whleh 
he  appeala. 

Where  In  the  ireeognlianee  the  appellant  Initead  of  being  bound  to  appear  and 
try  the  appeal,  ie.,  as  required  \iij  the  Aet,  was  bound  to  appear  at  the  Beeekms 
to  answer  to  any  charge  that  might  be  made  againet  hlin,  the  appeal  waa 
dltmieeed. 

An  applioatfon  to  take  the  appellant* •  reoognlaanoe  in  Court  wae  refused  on  tlia 
ground,  that,  although  the  reeogntsanee  need  not  be  entered  into  within  four 
days  it  must  be  entered  Into  and  filed  belbn  the  stttlngs  of  Uie  Court  of  Quar- 
ter Sessions  to  whleh  the  appeal  Is  made. 

(Hamflton,  December,  1800.) 

This  was  an  appeal  fh)m  a  summary  conviction.  At  the  trial, 
after  notice  of  appeal  proved,  objection  was  taken  by  Sadlier  to 
the  form  of  the  recognisance  filed.  By  it  the  appellant  was  bound 
to  appear  at  the  Sessions  to  answer  to  any  charge  that  might  be 
made  against  him  instead  of  being  bound  to  appear  and  try  the 
appeal,  and  abide  by  the  judgment  of  the  court  and  pay  such 
costs  as  might  be  awarded,  and  Mr.  Sadlier  argued  that  the  appel- 
lant has  no  standing  in  this  Court  unless  he  either  remains  in 
custody  or  enters  into  a  recognisance  such  as  the  statute  requires. 

RoberUon  contra,  argued  that  the  appellant  having  appeared  is 
subject  to  the  order  of  the  court,  and  is  virtually  in  custody,  and 
that  the  objection  could  not  then  be  taken. 

Loan,  Co.  J.,  and  Chairman  of  Sessions. — The  person  appeal- 
ing from  a  summary  conviction  by  a  magistrate  must  comply  with 
all  the  conditions  imposed  upon  him  by  the  statute.  He  must  not 
only  give  notice  within  the  proper  time,  but  he  must  also  either 
remun  in  custody  or  enter  into  a  proper  recognizance.  He  has 
no  standing  in  Court  until  he  has  done  all  that  he  is  required  to 
do.    The  appeal  must  be  dismissed. 

Note, — An.  application  to  take  the  appellant's  recognisance  in 
Court  was  refused,  on  the  ground,  that,  although  the  recognizance 
need  not  be  entered  into  within  four  days,  it  must  be  entered  into 
and  filed  before  the  sitting  of  the  Court 


GENERAL    CORRESPONDENCE. 

Vendor  and  Vendee — Mortgage — JudgmerUs, 
To  THB  Editors  of  ths  Law  Journal. 

Orangeville,  16th  Nov.,  1860. 

Gbntlembn, — A  case  has  just  occurred  here,  which  being 
rather  unusual,  I  beg  to  submit  to  your  opinion. 

A.  has  several  judgments  recorded  against  him.  B.  sells 
and  oonyeys  by  deed  to  A.  a  property,  and  at  once  takes  a 
mortgage  from  him  on  the  property  and  forthwith  registers  it. 

Qaestion  ?  Who  holds  the  first  lien  on  the  said  property,  B. 
by  mortgage,  or  the  prior  judgment  creditor  of  A.?  Tour 
answer  will  mnch  oblige. 

Your  obedient  servant  and  subBcriber, 

J.  R.  B. 


[The  question  pnt  by  our  correspondent  is  not  free  from 
doubt  On  the  authority  of  decided  oases,  however,  our  opi- 
nion is  that  the  judgment  creditor  of  A.  would  have  the  first 
lien.  On  this  point,  so  far  as  the  courts  of  common  law  are 
ooncerned,  we  quote  the  head  nota  of  BuUan  y.  Leoitconle, 
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16  U.  C.  Q.  B.,  495,  wbiefa  weH  lepretente  the  jadgraent  of  the 
ooart  in  that  oaae : — "  Where  lands  are  conveyed  to  a  pur 
ehaeer,  agaiast  whom  jadgmeate  are  tbea  regietered^  and  exr 
OQtIon  against  lands  in  the  sheriff's  hand,  and  a  mortgage  is 
taken  back  on  the  same  day  for  a  balance  of  parcbase  money, 
the  judgments  and  executions  attach  before  the  mortgage/' 

It  is  true  that  Mr.  Justice  Bums  is  reported  to  bare  said, 
(p.  499),  **  There  is  really  very  little  ose,  as  it  appears  to  me, 
in  our  being  asked  to  consider  the  question  in  this  court 
(Queen's  Bench)  which  can  be  of  no  practical  use  to  the  par- 
ties, for  without  doubt  the  plaintiff  would  have  a  good  remedy 
in  equity  to  charge  the  estate  by  way  of  lien  for  the  remain- 
der of  the  unpaid  purchase  mooey,  to  the  exclositm  of  the 
judgment  creditors/'  The  case  of  Baldwin  v.  Dur^aait,  6 
Grant,  595,  in  equity  appears  to  us  to  conflict  with  the  re- 
marks of  Mr.  Justice  Burns,  and  on  the  same  point  reference 
may  be  made  to  €hraioe  v.  WkUebread,  7  Grant,  591. 

In  Lower  Canada  there  is  a  conveyance  which  in  the  same 
instant  operates  both  as  a  deed  to  a  vendee  and  mortgage  back 
to  vendor  for  balanoe  oi  puvofaase  money.  The  adoption  of 
some  such  conveyance  in  Upper  Canada,  or  a  conveyance  to 
uses,  seems  to  us  at  present,  the  only  safe  mode  of  conveying 
land  to  a  person  against  whom  judgments  are  registered,  so 
as  to  preserve  a  lien  for  nnpaid  pnrebase  money  as  againal 
the  judgments. — Eds.  L.  J.] 


MONTHLY     riEPERTORY. 


M.  B. 


CHAKCfiBT. 
ScAXJis  V.  Bakul 


March  2. 


Marriage  teitlemmt — Huthand  and  wife^-Si^araU  iite. 

By  a  marriage  settlement  made  previous  to  the  marriage  of  A. 
and  B.  in  1840  a  sum  of  X2000  was  settled  on  B.  for  her  sole  and 
separate  use.  Shortly  after  their  marriage  they  iuTested  tho 
£2000  in  shares  in  a  Joint  stook  bank  in  their  Joint  names. 
In  1856,  A.  sold  the  shares  on  the  express  understandiDg  that  he 
would  reinvest  the  proceeds  in  some  other  good  security  in  the 
Joint  names  of  himself  and  B.  A.  invested  the  proceeds  however 
in  the  purchase  of  real  proper^  conveyed  to  himself  in  fee.  A. 
died  in  1850. 

ffeld^  on  a  bill  filed  by  B.  that  she  was  entitled  to  be  considered 
as  an  ineumbranoer  ou  the  property  and  had  a  lien  on  it  to  the 
amount  of  the  purchase  money  which  belonged  to  her  for  her  sep- 
arate use.  

T.  C.  K.  FoLLBBTOV  T.  Mabtiv.  Match  8. 

Settlement  directed  bjf  wU-^Advaneement  and  mamfmafiee— .(Zmi- 
tm^ent  intereet — IntermediaU  income — Carpus, 

A  testator  directs  £6,000  to  be  set  apart  by  his  trustees  and 
invested  and  settled  upon  each  or  either  of  two  of  his  daughters 
marrying  after  his  decease ;  as  to  the  income  to  such  daughter  for 
life,  for  her  separate  use  without  power  of  antieipatioa ;  and  as 
to  l^e  corpue  after  her  deoease  to  her  ehildren  equally  upon  their 
attuning  twenty-one ;  and  in  default  of  ehildren  attaining  a  vested 
interest  such  legacy  to  fall  into  the  residue,  which  is  given 
to  certiun  persons  for  life  with  Temunders  over.  One  daughter 
marries  after  her  father's  death,  and  dies  leaving  a  husband  and 
one  in&nt  child. 

JSeld,  that  it  was  doubtful  whether  a  further  settlement  by  deed 
was  intended ;  that  the  daughter  did  not  take  an  absolute  interest; 
that  tiie  liodtation  to  the  ohUdrea  wee  centingeat ;  and  that  the  court 
would  not  direct  the  insertion  of  olanses  other  than  those  pointed 


oat  by  the  testator;  he  ha?ing  not  merely  Erected 
bat  pointed  oat  what  it  shoald  ooataia. 

mid,  ttlso,  that  the  teaanC  flir  life  of  the  rsMae 
the  intenBediate  ineome  as  iaeome^ 


V.  ax. 


Bat  v.  Bat. 


settlement 
entitled  to 

Feb.  28. 


Sequeet  t>f  RaU\oay  eharea — CaUe-^LiahiUtyi  qf  ipee^  tegatee  of 

eharee  to  pay  ealit, 

A  testator  leaTOS  **  to  his  son  H.  any  shares  m  Biulway*s  mkes 
and  other  undertakiogs  that  m^t  belong  to  biai  at  hie  aeeeaee.'* 
Held,  that  this  bequest  imposed  upon  the  legatee  the  onus  of  pay- 
ing aU  ealla  aoouring  due  subsequently  to  testator's  death. 


V»  v.    »• 


Pbbbt  t.  Boub» 


Fa.U. 


Povfer  of  attorney — Plover  to  Mortyaye — Payment  to  ayent, 

A.  gave  to  B.  a  power  of  attorney  to  reoover  bis  rents  and 
official  salary,  &a,  and  to  ae^  generally  ia  bis  affairs  as  fuUy  as 
he  himself  eoald.  ^ 

Meld,  that  the  power  taken  together  with  certain  oorrespondeaee^ 
authorised  a  mortgage  of  policies.  B.  aa  agent  under  a  general 
power  of  an  attorney  had  in  his  possessioa  certain  moaeys  of  G. 
and  idee  two  poUoiee  belonging  to  A.  hie  priaeipaL  B.  repreeent" 
lag  that  he  acted  br  diveotioa  of  A.  borrowed  a  portion  of  the 
moneys  and  assigned  one  of  the  poUoiee  ee  soearity ;  bat  he  never 
paid  any  portion  of  the  money  to  A. 

MeH  that  as  between  A.  and  G.  there  waa  ageod  peymeot  to  A* 


V.  C.  W. 


HUGHBS  V.   LkWIS. 

Praetieo^MoHon  to  diemiee — Coete, 


Feb.  2!^, 


On  the  i8th  of  February,  the  defendant  served  the  plmntiff  with 
notice  of  motion  for  the  29th  te  dismiss  Ibr  want  of  prosecution. 
On  the  27th  after  defendants  brief  bad  been  delivered  to  counsel 
replioation  was  filed  and  on  the  28th  at  4  n.m.,  208.  cosla  were 
tendered  to  defendant  bat  not  sAoef  ted.  Mela^  that  defendant  was 
entitled  to  coste  oC  the  motion. 


C03CM0K  LAW. 


Q.  B.  BaatBA  v.  Johnsoh.  FA*  8. 

Practice — Indictment  for  obetructiny  hiykway^'New  trial. 

Where  a  defeadant  is  acquitted  on  anindiotmeat  for  obstmeting 
a  highway  the  court  will  not  grant  a  new  trial  on  the  gronnd  that 
the  verdiot  is  against  the  evidence. 


G.P. 


FiTSJOHB  V.  Maokiitsbb. 
MaUeioue  proeecntifm— Remote  eauee. 


Feb.  25, 


If  a  party  to  a  civil  aodon  commit  peijnij  and  thereby  cause 
the  judge  to  believe  that  the  opposite  party  is  oommittin|^  peijury 
in  consequence  of  which  the  Judge  commits  such  opposite  party 
and  iHnds  over  the  party  so  committing  peijuiy  to  prosecute  and 
such  last  mentioned  party  accordingly  goes  before  the  giand  Jury 
and  procures  a  bill  to  be  found  against  the  psrty  committed  and 
adheres  to  the  charge  at  the  trial  when  the  party  committed  is 
acquitted,  the  prosecutor  having  no  reasonable  or  probable  cause 
for  the  charge  but  preferrinf^  it  with  a  knowledge  of  its  fiilsehood 
and  endeavouring  to  maintain  it  by  further  and  peijnred  evidence. 

Ueld^  Uiat  it  is  not  the  party  who  commits  pe^uiy  but  the  Judge 
who  committed  under  the  act  who  s^  the  criminal  law  in  motion 
and  by  whom  the  prosecution  is  instituted ;  that  although  the  per- 
jured party  does  lead  the  comymittingjudge  into  the  belief  that  the 
other  par^  who  speaks  the  truth  is  swearing  falsely,  end  thus  does 
cause  the  prosecution  to  be  instituted,  yet  that  is  only  a  remote 
oauae  and  not  sui&oiently  proaimate  to  make  the  peijured  part^ 
oiviUy  responsible  bi  an  aoiion  for  a  malioloos  prosecution, 


1861.] 
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"ESL  G.  Ahdxesoh  ▼.  RADOLim  it  al.  Feb,  8. 

Champerty — AUom^  and  client — Security  for  eoete  incurred  die* 
tindfuished  from  a  purchase  of  the  subject  matter  of  the  suit. 

After  Tordiot  and  before  Jadgment  %  plaintiff  in  ejeetment  aa- 
riigned  the  rabjeot  matter  of  the  salt  to  ^is  attornej  aa  a  eeonritj 
for  money  advanced  by  the  attorney  for  earrying  on  the  enit  and 
other  pnrpoaee  and  for  the  amount  doe  to  him  for  his  professioDal 
BerTtces.  Held^  (affirming  the  Judgment  of  the  Qaeen'e  Bench) 
that  the  assignment  was  not  void  as  against  public  policy  or  by 
reason  of  any  of  the  statutes  against  champerty  and  maintenance* 

Q.  B.  Gimm  ▼.  AirotEsov.  Feb,  7^ 

Statute  of  frauds*— Acceptance  within  sec.  17. 

Certain  goods  were  purchased  of  the  plaintiffi»by  the  defendant 
and  were  by  the  defendant's  order  delivered  on*  a  certain  ship 
together  wiUi  other  goods  of  the  defendant  which  hsd  beea  for- 
warded by  the  defendant  to  the  plaintiffs.  The  bill  of  lading  was 
made  out  according  to  the  defendant's  directions  and  delivered  to 
him.  After  more  than  a  year  had  elapsed  the  defendant  returned 
the  bill  of  lading  to  the  plaintiffs  and  informed  them  that  the  goods 
were  lost,  requesting  them  at  the  same  time  to  see  after  them,  and 
stating  his  opinion  that  the  master  was  liable. 

HeQ,  in  an  action  to  recover  the  price  of  the  goods  that  there 
was  here  stiffieient  evidettoe  to  warrant  the  jury  in  finding  that 
there  had  been  an  actual  receipt  and  acceptance  within  section 
17  of  the  statute  of  f^uds. 


Q.  B.  BaAOBST  V.  Baowx.  Feb,  16. 

Contract — Promise  of  matrioffi — Plaintiff*  s  engagiment  to  another 

person. 

The  existing  engagement  of  the  plaintiff  to  another  person  of 
which  the  defendant  was  ignorant  at  the  time  of  an  agreement  by 
the  plaintiff  and  defendant  to  marry  is  no  defence  to  an  actioii  on 
the  agreement 


Q.  B.  Baa.  ▼.  Kxight  it  hi$,  Feb,  26. 

Siffhway — Obstruction — Power  of  Oas  Companies  to  lay  dovm  pipes. 

The  members  of  a  gas  company  having  parliamentary  powers 
to  open  streets  for  the  purpose  of  public  lighting,  but  having  no 
similar  powers  for  the  purpose  of  conveying  gas  to  private  honses, 
are  liable  to  be  convicted  for  a  nubanoe  in  obstructing  the  high- 
way, if  they  open  the  streets  in  order  to  lay  down  service  pipes 
from  the  mains  alraady  laid  down  by  them  for  poblie  lighting  to 
the  houses  of  the  a^aeent  inhabitants. 

An  inhabitant  who  directs  such  service  pipes  to  be  laid  down  to 
his  house  is  also  slmHarily  liable. 


Q.  B. 


Feb.  25. 


Ix  Bx  Maxsack  v.  Wkbbkb. 

Arbitration^Costs-^JEveni  of  award. 

Where  two  parties  agr^  to  refer  seteral  disputes  aMsiag  out  of 
one  matter  to  arbitration  and  that  *■  Uie  costs  of  the  reference  and 
award  are  to  abide  the  event  of  the  award,"  and  the  arbitrator 
decides  some  of  the  matters  in  dispute  in  fhtor  of  ettO  party  and 
some  in  fhvor  of  the  other,  there  is  no  <*  event"  of  the  award  within 
the  meaning  of  the  agreement,  and  neither  party  is  entitled  to  his 
costs. 


Wtati  t.  Whitx.  fa,  26. 

Malieioui  prosecution — Reasonable  and  probable  cause — Search  war^ 
rant — Direetion  to  arrest  person  in  whose  custody  goods  are — 
Effect  of 

A  direction  in  a  search  warrant  to  arrest  the  person  in  whose 
eustody  the  goods  alleged  to  be  stolen  are,  consequent  upon  the 
warrant  to  search  and  the  person  procurring  the  warrant  to  be 
issned,  is  not  responsible  for  an  imprisonment  under  it  if  there  was 
leasonable  and  probable  causa  for  belie^ng  that  the  goods  were 
stolen. 


EX. 


BXXXBTT  ▼.    BatXS  XT  At. 


Feb,  26. 


Landlord  and  tmant-^Distress  for  rent — RespomShUUy  of  agent  </ 
landlord  for  wrongful  distfess-^Disiress  after  tender. 

The  agents  of  a  landlord  for  collecting  his  rent  sined  as  such 
agents  and  delivered  to  a  broker  a  warrant  to  distrain  for  rent  in 
arrear.  The  tenant  made  a  good  tender  of  rent  to  one  of  the 
agents  before  the  execution  of  the  warrant  which  was  refused  and 
the  goods  distrained 

Meld,  that  the  agents  were  responsibly  in  an  action  for  such 
wrongful  distress. 

Quaere^  whether  an  agent  for  landlord  wl  o  directs  a  broker  to 
distrain  for  a  landlord  is  responsible  if  the  distress  becomes  un- 
lawful by  the  act  of  the  broker. 


Q.  B. 


GHILDXXS  ▼.   WOOLXR  XT  AL. 


Feb,  26. 


Sheriff— Szeeution  against  goods  of  wrong  person. 

The  attorney  of  an  execution  creditor  in  aa  action  against  W. 
F.  caused  a  writ  of  >S.  fa,  to  be  issned  against  W.  F.  and  endorsed 
on  the  writ.  The  defendant  is  a  "blank"  and  resides  at  Redcar. 
The  writ  was  delivered  fle  the  sheriff  who  executed  it  against  W.  F. 
who  resided  at  Redcar  and  son  of  the  real  defendant  W.  F.  who 
resided  at  Goatham  near  Redcar.  The  attorney  and  the  sheriff 
both  acted  bona  fide.  Beldf  {dissentients  Wiqbtmax,  J.,)  that  the 
endorsement  on  Uie  writ  was  the  mere  staCem^mt  by  the  attorney 
of  the  exectttioB  creditor  for  the  pnrpose  of  affording  information 
to  the  sheriff  and  left  him  to  his  own  discretion  as  to  how  he 
should  act  and  that  it  was  not  a  requirement  to  the  sheriff  which 
made  him  the  agent  of  the  attorney  for  the  pnrpose  of  seising  the 
goods  of  W.  F.  Uks  son. 


Q.  B. 


Jan,  26. 


ROUTLXDGX,   APPBLLAXT  ▼.   HlSLOP,  XBSPOXDXXT. 

Master  and  servant. 


A  senrant  in  husbandty  sued  her  master  in  the  Gounty  Gourt, 
olaiming  damages  on  the  ground  that  she  having  been  hired  for  a 
year  had  been  dismissed  within  the  year  without  reasonable  or 
probable  causa,  in  which  suit  the  dectsioB  wns  in  fhvor  of  the 
master.  She  then  applied  to  the  justices  of  the  Peace  for  an  order 
upon  her  master  to  pay  her  her  wages ;  claiming  her  wages  for  the 
whole  year,  on  the  ground  that  she.  had  been  dismiss^  without 
just  cause. 

Hddt  that  the  justices  bad  no  power  to  enquire  into  the  merits 
of  the  case  and  adjudicate  thereon,  as  the  same  question  substan- 
tially had  been  already  adjudicated  on  by  a  court  of  oompetent 
jurisdiction. 

Q.  B.  RxxwiOK  y.  Tiohx.  April  19. 

Bill  ofetchange — Presentment^^Nbtiee  of  dishonor. 

The  plaintiff,  holder  of  a  bill  of  exchange,  having  asked  the  ac- 
eeptor  on  the  last  of  the  days  of  grace  if  he  was  going  to  pay  the 
bill  was  told  by  him  that  the  defendant  the  drawer  would  pay  it, 
and  that  he  bad  not  a  sbilHng.  The  plaintiff  did  net  formally 
present  the  bill  to  the  aeeepter  btit  sent  the  same  day  by  post 
a  BOtioe  to  the  defendant  that  the  bill  Iras  not  paid,  which  notioe 
was  addressed  to  the  defendant  at  <*  Bdward  Street,  Hampstead 
Road ;"  the  defendant  had  a  lodging  at  28  Bdward  Street,  but  the 
notice  never  reached  him.  The  bill  was  dated  fhnn  « London" 
only. 

Seld^  that  there  was  no  impediment  to  the  action  ^thar  for 
want  of  a  sufficient  presentment  for  payment  or  a  sufficient  notice 
of  dishonor. 


G.  P. 


AprU  17. 


BXO^  T.   DXHBIOH  XT  AL. 

2W^att-->^VoMr— /Krfrsit. 

If  a  landlord  put  la  a  distress  and  declare  that  he  distrains  and 
does  really  intend  to  distrain  certain  goods  on  the  premises  which 
are  not  by  law  distralnable — ^for  this  alone  neither  trespass  nor 
trover  will  lie-*the  intention  not  eonstitating  any  cause  of  action. 
The  ruling  of  the  judge  that  inasmuch  as  the  sale  took  place  sub- 
sequentiy  to  the  Issoing  of  the  writ  no  avidaooe  of  the  aale  could 
be  given,  held  to  be  oorreot 
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Q.  B. 


HOLDBK   BT  AL  T.    BaU^BTTKE  IT  AL.  April  18. 


PraeticB—Mi^'ainder  of  d^endanU'-^Diieretion  of  the  judge  at  to 
amending  the  record — Common  Law  Procedure  Act. 

By  the  C.  L.  P.  Act  it  shall  and  may  be  lawful  for  the  Conrt  op 
a  judge  in  case  of  the  joinder  of  too  many  defendants  in  any  action 
on  oontraot  at  any  time  before  the  trial  of  snch  cause  to  order 
that  the  name  or  names  of  one  or  more  of  such  defendants  be 
struck  out  if  it  shall  appear  to  such  Court  or  judge  that  injustice 
will  not  be  'done  by  such  amendment. 

Held,  that  the  court  in  bane,  will  not  rcTiew  the  discretion  of  the 
judge  where  he  has  refused  to  amend,  contra,  where  he  may  hare 
amended  improperly. 


REVIEWS. 


The  North-British  Rbfiew  for  November  is  before  us, 
and  is  an  ezcellent  number. 

The  discussion  which  is  now  taking  place  upon  Theological 
subjects,  occupies  the  first  pages  with  a  eenial  yet  oonservatiye 
article  under  the  heading  of  "  Modem  Thought,  its  progress 
and  consummation"  which  is  well  worth  a  perusal. 

The  eyents  which  baye  lately  transpired  in  Syria,  render 
interesting,  an  account  of  the  Druises,  the  tribe  which  during 
the  past  year  has  so  fiercely  reviyed  the  animosity  of  the  Ma- 
hommedan  to  the  Christian. 

Critical  and  generous  notices  of  the  writings  and  literary 
position  of  Leigh  Hunt,  Lord  Maoaulay  and  the  American 
Humorists  give  a  graceful  attraction,  while  a  carefully  pre* 
pared  paper  upon  the  "  Proyince  of  Logic  and  recent  British 
Logicians''  enters  fully  into  an  abstruse  subject,  with  a  lucidity 
of  st^le  necessary  for  the  general  reader,  and  an  ability  to  be 
admired  by  the  student  whatever  his  metaphysical  yiews. 

There  is  also  an  artiol^pon  the  South  American  Republics, 
whose  progress  seem  to  have  been  impedea  throughout  their 
entire  history,  by  internal  contests  not  unlike  the  one  now 
threatening  the  more  powerful  republic  of  North  America. 

Other  papers  upon  Revivals,  &c.,  conclude  the  quarterly. 


The  Eclectic  Magazine  for  January  is  received. 

This  magasine  it  will  be  recollected  is  made  up  of  selections 
from  the  best  current  foreign  literature,  together  with  embel- 
lishments. 

The  embellishments  of  the  present  number  relate  to  historic 
events  of  France  and  England  in  ike  divorce  of  the  Empress 
Josephine  and  King  Henry  the  VIII,,  and  Anne  Bolegn, 

Several  selections  from  Italy,  Sicily,  and  Syria,  are  at  pre- 
sent opportune  considering  the  great  interest  now  felt  in  these 
places. 

The  Reviews  contribute  other  entertaining  articles  amone 
which  is  a  noticeable  a  paper  from  the  British  Quarterly  with 
the  heading  of  '*  Hours  with  the  Mjrstics.''  It  reviews  the  dif- 
ferent phases  presented  by  Sabbatism,  Gnosticism  and  Mys- 
ticism from  the  earliest  times. 

We  take  this  opportunity  of  thanking  the  enterprising 
publishers  for  two  premium  plates  beautiful  in  design  and 
well  executed  called  respectively  "  Sunday  Morning  and  ''  Re- 
turned from  Market" 


Patents  or  Canada,  from  1824  to  1849.    Toronto :  Printed 
by  Lovell  &  Gibson,  Yonge  Street,  1860. 

The  business  of  the  Patent  Ofilce  in  Canada  having  (accord- 
ing to  the  Preface)  within  the  last  few  years  greatly  increased, 
the  government  have  deemed  it  advisable  to  follow  the  exam- 
ple of  other  countries  and  to  publish  from  time  to  time  the 
specifications  and  drawings  of  all  Patents  issued  in  the  Pro- 
vince. 

The  volume  before  us  (700  pages)  contains  the  specifications 


of  Patents  issued  in  both  Provinces  before  and  after  the  union, 
from  the  year  182 1  to  January  1844,  and  of  the  specifications 
and  drawings  from  the  latter  period  till  1849. 

It  has  not  been  thought  advisable  to  incur  the  expense  of 
engraving  dravrings  of  those  inventions  the  patent  ri^ht  of 
which  expired  in  January,  1858  ;  for  (as  well  remarked  in  the 
Preface)  the  publication  of  the  names  and  specifications  of 
such  is  sufiloient  notice  of  their  having  existed,  and  that  they 
have  by  the  expiration  of  fourteen  years,  now  become  public 

property. 

We  understand  that  a  second  volume  of  the  publication  will 
be  issued  on  or  before  1st  May  next. 

We  cannot  too  highly  recommend  this  well  directed  effort 
of  the  Canadian  Government.  The  patent  interest  is  now  be- 
coming in  Canada,  as  in  older  countries,  one  of  great  import- 
ance. Few  there  are  who  understand  or  pretend  to  understand 
the  intricacies  of  the  law  regulating  the  granting  of  Patents 
for  inventions ;  but  to  solicitors  concerned  in  the  issuing  of 
patents,  and  to  all  inventors  intending  to  apply  for  patents,  a 
Knowledge  of  patents  previously  granted  is  most  essential. 

We  regret  to  say  that  applications  for  Letters  Patent  are  too 
often  prepared  by  men  who  know  nothing  of  the  law  relating 
to  such  applications.  The  result  is  incomnrehensible  specifi- 
cations— ^and  will  be  endless  and  vexatious  law  suits. 

It  is  the  fashion  with  every  man  who  feels  himself  able  to 
speU  the  Queen's  English,  and  to  reduce  it  to  passable  syntax 
to  prepare  agreements,  deeds,  mortgages,  and  other  such  writ^ 
ings.  IDiat  fashion  is  now  being  extended  to  the  preparation 
of  the  more  difilcult  writings  necessary  to  the  obtaining  and 
validity  of  Letters  Patent  for  invention.  The  consequences 
will  fall  npon  those  who  are  sufficiently  "  penny  wise  and 
pound  foolish  "  to  employ  mere  scriveners. 

Lawyers  however  have  no  good  grounds  to  complain  of"  tiiese 
fashions."  The  most  tedious  chancery  suits,  ana  the  most  |>ro- 
tracted  law  suits  are  those  that  arise  upon  the  the  construction 
of  bungled  conveyancing.  We  know  one  instance  where  a 
man  to  save  $3  employed  a  schoolmaster  to  prepare  a  mort- 
gago,  and  afterwards  had  the  pleasure  of  paying  $200  to  have 
it  reformed  in  Chanceiy  so  as  to  express  what  was  really 
intended  by  the  parties,  and  what  a  lawyer  of  any  experience 
could  not  have  failed  to  express. 


Blackwood's  Maoazimi  is  received. 

It  contains  the  conclusion  of  an  argument  upon  the  benefits 
of  Iron-clad  ships  of  War,  a  paper  upon  Social  Science,  and 
some  entertaining  matter  of  a  light  character. 
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WILLIAM  STBVBN^  8BNKLBB,of  BroekrfU^ltoqvIra^  SoUdterto-Cbancery^ 

(Qaietted  Decemter  82^  1S60.) 

A8S00UTE  G0E0NBB8. 
JOHN  MUNBOw  Itoqidra,  MJ).,  for  Ooimtj  of  WeUlngton^Guottad  Deoambar 

8,1860.) 
BOBKBT  CHABLE8  MANNBB8,  ISaqvdn,  ftr  Coonty  of  MIddlMBX.-<0«Mtted 
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4.  Moud«y !«....«  Hilary  Term  comiDMic**. 

t.  Toatday^. OhuiM^  Skain.  Term,  taontoi  edrnmeiieei.     limt  day  tot 

BoUoe  Ibr  Suidwteb  and  WUtl^. 

9*  WAUy »»»- Paper  niyf  ^  B. 

9.  MrtnrOmL.*.^  Paper  Day,  0.  P. 

10.  BQIVDAT Qutuquaffaima. 

11.  Monday  .......  Paper  Ita^,  Q.  0. 

12.  Toeeday ........  Shfove  Tueeday.    Piper  Day,  C.  P.    Leit  d«y  Ibr  aaOm  dm. 

JBsam.  fy«— T^ftifff  and  Gobonra. 
18.  Wedaeeday  ...  i^h  Wedneiday.    Paper  Day  Q.  6.   lut  day  ftr  lerrlng  writ 

forOraaty  Oeort. 
li.  Thnnday.......  Paper  Day,  0.  P. 

If.  Satvrday  ......  Hllanr  Term  enda. 

17.  fCNDAT Id  StmdMjn  Lad,  * 

tft.  ToHd^r- ......  Olmaeery  jBx.  Term,  Sandwich  and  WliMby,  oomaBeneeai    l^ai 

day  for  noUee  Loodon  and  BelleTiUe. 

S8.  flatwday ImI  day  to  declare  ODoaty  Oourt. 

24.  8UNDAT %nd  amidag  in  LmL 

V.  Tnaaday .......  Cbaneery  Kx.  Term,  Chatham  and  Oobowg,  eommaneee. 

28.  Tbnret^y SUtinfi  of  Ooart  o/Brxor  and  Appeal  eommenee. 

IHPOBtANT  BUBINB8S  MOTIQE. 

Arwfu  inddiUd  toikt  Propridon  <tfthU  Joumal  art  requested  to  remember  VM 
flO  Mir  ^aj<  riM  coooimtt  Aove  beaM  jrfMetf  in  a<  JkaMd«  ^  Jmtiv.  Atf^ 
JUormjfe,  JBonie, /or  ctlBeeUom;  tatd  tkatenlfa  prvmptnmitttmct  Utkemtntt 
eueenBete. 

BU^idthgnairdtiaicmctlhaiauPrepridmthane  heAOwjf 

haiethemwmpdkdtoda9ei»erder  tocnoUe  dkemte  meet  <A«ir  enrroK  ej^Miuet, 
wkkh  eon  very  Keani$, 

Kom  thak  the  tatjutmn  qftheJaurnaXUtoaeneraOifttdwMedtit  ^Mtdd  iudhevn- 
reaaomabUieeaptelthai  ikeJ^'qfieMaiomtmdOfieeriiiftheOburUwemideMordita 
Uberdleuppaei,  iMiead<ifattomiiHfthemeavei  to  Ueuedjvt  their  tuhtertpUaiu. 
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NOTICE. 

SuUeribtrt  deeirow  of  availing  tkamteheM  of  the  dieeauni  <^  ofu 
dollar  on  the  Suhtcriplion  moneg  to  the  Law  Journal,  are  reminded 
that  in  order  to  eeeure  the  dieeount  payment  muet  be  madi  on  or  be- 
fore let  March  protimo.  The  terme  are  $4  per  annum  for  one  year'e 
euheer^tion,  jf  paid  on  or  before  \et  Mareh^-^therudee  $&t  toUhout 
abatement. 


ADMINISTRATION  BONDS. 
LiabilUy  of  Surelies. 

It  is  seldom  if  ever  Uiat  iDtending  saretiefl,  before 
ereeuting  bonds,  examiBe  their  eontents  with  a  view  to 
determine  the  nature  or  extent  of  the  responsibility  which 
ihey  are  abont  to  incur.  This  remark  is  perhaps  more 
true  of  administration  bonds  than  of  bonds  of  any  other 
kind. 

The  signing  of  an  administration  bond  is  deemed  ''  a 
mere  matter  of  form/'  and  the  giving  of  it  is  in  general 
looked  upon  simply  as  an  act  of  kindness  to  a  friend. 
Little  is  ever  afterwards  thought  of  the  liability  iaourred 
until  in  all  probability  the  commencement  of  a  suit.  Then 
the  ''  mere  matter  of  form"  assumes  the  proportions  of  "  a 
dread  reality/'  and  every  effort  is  made  to  frustrate  its 
eflbct. 
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We  purpose  to  make  seme  observations  on  the  natura 
and  eibel  of  an  administration  bond,  and  itteidentally  ott 
the  liability  of  those  who  become  parties  to  it. 

The  administration  bond  owes  its  oiigin  to  two  En^ish 
statutes,  the  one  (21  Hen.  YIII.  cap.  5,  s.  8)  which  directed 
the  Ordinary,  the  person  theta  authorised  to  grant  adminis- 
tration, <<  taking  surety  of  him  or  them  to  whom  AmA  be 
made  such  commission  i"  and  the  other  (22  k  28  Car.  11. 
cap.  10,  s.  1)  which  further  provided  that  ''all  Ordinaries, 
as  well  as  the  Judges  of  the  Prerogative  Courts  of  Gaoter- 
buiy  and  Yoik  for  the  tine  being,  as  all  other  Ordinaries 
and  Hcclesiastical  Judges,  and  every  of  them  having  power 
to  commit  administration  of  the  goods  of  persons  dying 
intestate  after  1st  June,  1671,  of  the  respective  person  or 
persons  to  whom  any  administration  is  to  be  committed, 
take  sufficient  bonds,  with  two  or  more  able  sureties,  respect 
being  had  to  the  value  of  the  estate,  in  the  name  of  the 
Ordinary."* 

^'  The  condition  of  the  bond,  which  to  this  day  is  little 
altered,  was  required  to  be  in  the  following  form : 

The  condition  of  this  obligation  b  such,  that  if  the  within 
bounden  A.  B.,  administrator  of  all  and  singular  the  goods, 
chattels  Itnd  credits  of  the  said  deceased,  do  make,  or  cause 
to  be  made,  a  true  and  perfect  inventory  of  all  and  singular 
the  goods,  chattels  and  ctedits  of  the  said  deceased,  which 
have  or  riiall  come  to  the  hand  or  possession  or  knowledge 
of  him  the  said  A.  B.,  or  into  the  hands  and  possession  of 
any  other  person  or  persons  for  him,  and  the  same  so  made 
do  exhibit  or  cause  to  be  exUbited  into  the  registry  of  ^*-— 

Oourt,  at  or  before  the day  of next  ensuing. 

And  the  same  goods,  ehattels  and  credits,  and  all  other  the 
goods,  chattels  and  credits  of  the  said  deceased,  at  the  time 
of  his  death,  which  at  any  time  after  shall  come  to  the 
hands  or  possession  of  the  said  A.  B.,  or  into  the  hands  and 
possession  of  any  oth^  person  or  persons  for  him,  do  well 
and  truly  administer,  aoeording  to  law.  And  further,  do 
make  or  cause  to  be  made  a  true  nnd  ji^t  account  of  his 
said  administration,  at  or  before  the  ^—  day  of  — . 
And  all  the  rest  and  residue  of  the  said  goods,  ehattels  and 
credits,  which  shall  be  found  remaining  upon  the  said 
administrator's  account,  the  same  being  first  examined  or 
allowed  by  the  Judge  or  Judges  for  the  time  being  of  the 
said  Court,  shall  deliver  and  pay  unto  such  person  or  per* 
sons,  respectively,  as  the  said  Judge  or  Judges  by  his  or 
their  decree  or  sentence,  pursuant  to  the  true  intent  and 
meaning  of  this  act,  shall  limit  and  appoint.  And  if  it 
shall  appear  that  kny  last  will  or  testament  was  made  by 
the  said  deceased,  and  the  executor  or  executors  therdn 
named  do  exhibit  Hie  same  into  the  said  Court,  making 

*  ThMs  aeti  ware  mada  perpetual  hf  the  stat  1  Jaa.  IL,  aap.  17. 
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request  to  have  it  allowed  and  approved  accordingly,  if  ihe 
Baid  A.  B.  within  bounden,  being  thereunto  requested,  do 
render  and  deliver  the  said  letters  of  administration  (appro, 
bation  of  such  testament  being  first  had  and  made)  in  the 
said  Court;  then  this  obligation  to  be  void  and  of  none 
effeeti  or  else  to  remain  in  full  force  and  virtue." 

Upon  dissecting  this  condition  it  will  be  found  that  the 
duties  of  the  administrator,  and  for  which  the  sureties  be- 
come responsible,  aro  the  following : 

Firtt — ^To  make  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  deceased. 

Second — ^To  exhibit  the  inventory  in  Court  at  or  before 
a  day  limited  for  the  purpose. 

Third — To  well  and  truly  administer  according  to  law. 

Fourth — ^To  make  a  just  and  true  account  of  his  admin- 
istration, at  or  before  a  day  limited  for  the  purpose. 

Fi/ih — To  make  distribution  of  the  goods,  chattels  and 
credits,  that  shall  be  found  remaining  upon  the  account, 
the  same  being  first  examined  or  allowed  by  the  Judge  or 
Judges  for  the  time  being  of  the  Court. 

Sixth — To  render  and  deliver  the  letters  of  administra- 
tion upon  the  discovery  and  approbation  of  a  will  of  the 
deceased,  in  the  manner  described. 

A  Probate  and  Surrogate  Court  were,  in  1793,  established 
in  Upper  Canada  (33  Geo.  III.  cap.  8).  The  former  was  a 
court  as  to  jurisdiction  ^extending  to  the  whole  Province,  and 
the  latter  were  local  courts  co-extensive  with  the  districts  in 
which  situate.  If  thjs  intestate  died  possessed  of  goods,  chat- 
tds  and  credits,  in  more  than  one  district,  letters  of  admin- 
istration were  issued  from  the  Probate  Court;  but  if  in  one 
district  only,  then  from  the  Surrogate  Court  of  that  dis- 
trict. The  Judge  of  Probate,  and  every  Surrogate  in  his 
district,  upon  granting  letters  of  admistration  of  the  goods 
of  persons  dying  intestate,  were  required  (as  by  the  act 
22  &  23  Car.  II.)  <<  to  take  sufficient  bonds  of  the  respective 
person  or  persons  to  whom  any  administration  is  to  be 
committed,  with  two  or  more  able  sureties,  respect  being 
had  to  the  value  of  the  estate,  in  the  name  of  the  Governor, 
Lieutenant  Governor,  or  person  administering  the  govern- 
ment of  the  province."  (sec.  12.)  The  condition  of  the 
bond  was  given,  and  was  almost  word  for  word  the  same  as 
that  above  set  forth  as  prescribed  by  the  English  statute 
22  &  23  Car.  IL 

In  1858,  the  Probate  Court  of  Upper  Canada  was 
abolished,  and  the  jurisdiction  at  the  time  of  its  abolition 
exercised  or  exercisable  by  it  was  transferred  to  the  several 
Surrogate  Courts  of  Upper  Canada,  of  which  one  was  estab- 
lished i^  each  coi^nty.  (22  Vic.  cap.  93.)  By  section  45 
of  this  act,  it  was  provided  that  every  person  to  whom  any 
grant  or  administra^on  should  be  committed  should  give 


bond  to  the  Judge  of  the  Surrogate  Court  from  which  the 
grant  was  made  to  enure  for  the  benefit  of  the  Judge  of 
the  Court  for  the  time  being,  with  one  or  more  surety  or 
sureties,  as  might  be  required  by  the  Judge  of  the  Court, 
conditioned  for  the  due  collecting,  getting  in  and  adminis- 
tering the  personal  estate  of  the  deceased ;  which  bond  was 
required  to  be  in  such  form  as  might  be  prescribed  by  the 
rules  and  orders  under  the  act,  and  in  cases  not  provided 
for  by  the  rules  and  orders  the  bond  was  required  to  be  in 
such  form  as  the  Judge  of  th,e  Surrogate  Court  should  by 
special  order  direct.  By  section  46,  the  bond  was  required 
to  be  in  a  penalty  of  double  the  amount  under  which  the 
estate  and  effects  of  the  deceased  were  sworn,  unless 
the  Judge  in  any  case  should  think  fit  to  direct  the  same 
to  be  reduced,  in  which  case  it  was  declared  lawful  for  the 
Judge  so  to  do ;  and  it  was  also  provided  that  the  Judge 
might  direct  that  more  bonds  than  one  should  be  given,  so 
as  to  limit  the  liability  of  any  surety,  to  such  amount  as 
the  Judge  might  think  reasonable.  By  section  44  of  the 
same  act,  it  was  provided  that  so 'much  of  the  English  acts 
of  21  Hen.  YIIL,  cap.  5, 22  &  23  Car.  IL,  cap.  10,  and  1 
James  II.,  cap.  17,  "  as  requires  any  surety,  bond,  or  other 
security  to  be  taken  from  any  person,  to  whom  administra- 
tion shall  be  committed,  shall  henceforth  cease  to  extend 
to  or  be  in  force  in  Upper  Canada." 

On  29th  November,  1858,  the  Rules  and  Orders  having 
been  made  were  promulgated,  and  by  Rule  27  it  was  pro- 
vided that  the  bond  to  be  given  upon  any  grant  of  admin- 
istration, should  be  according  to  the  forms  16  and  17 
thereto  subjoined,  or  in  a  form  as  near  thereto  as  the  cir- 
cumstances of  the  case  admit.  The  condition  of  the  bond 
is  substantially  the  same  as  that  already  noticed.  In  some 
particulars,  however,  not  unimportant,  there  is  a  difference 
which  we  shall  proceed  to  describe. 

The  duties  of  the  administrator  (as  in  the  foregoing  con- 
dition under  the  English  Statute  of  Car.  II.)  are  made  six 
in  number,  viz.  : 

First — To  make  an  inventory  of  "  all  the  personal  estate 
and  effects,  rights,  and  credtta  "  (not  '^  goods,  chattels,  and 
credits,''  as  in  the  old  form  of  condition)  of  the  deceased. 

Second. — To  exhibit  the  inventory  so  made  *'  tohen  law^ 
fully  called  on  in  that  behalf"  (not  on  a  day  fixed  for  the 
purpose,  as  in  the  old  form  of  condition). 

Third. — ^To  administer  the  personal  estate,  &c.,  accord- 
ing to  law,  '^  that  is  to  say,  do  pay  the  debts  which  the  said 
deceased  did  owe  at  his  decease," 

Fourth, — ^To  make  a  just  and  true  account  of  his  adminis- 
tration '^  whenever  required  by  law  so  to  do"  (not  on  a  day 
fixed  for  the  purpose,  as  in  the  old  form  of  condition). 

Fifth, — ^To  make  distribution  to  such  .person  or  persons 
''  a<  shall  be  entitled  thereto  under  t?ie provisions  of  any  act 
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of  parliament  now  in  force  or  that  may  hereafter  be  in 
force  in  Upper  Canada," 

Sixth. — To  render  and  deliver  the  letters  of  administra- 
tion upon  the  terms  and  under  the  circumstances  mentioned 
in  the  old  form  of  condition. 

Let  us  now  consider  what  would  be  a  breach  of  an  ad- 
ministration bond  in  Upper  Canada,  so  as  to  cause  a  for- 
feiture of  it.  The  following  may  be,  it  is  apprehended, 
assigned  as  breaches — that  the  administrator  has  not  made 
an  iuTentoTj — has  not  exhibited  it — has  not  well  and  truly 
administered  according  to  law — ^has  not  made  a  just  and 
true  account  of  his  administration — ^has  not  made  distiibu- 
tion^-or  has  not  under  the  circumstances  stated  as  to 
the  discovery  of  a  will,  made  a  render  of  the  letters  of 
administration. 

Under  the  old  form  of  condition,  most  if  not  all  of  these 
breaches  might  be  incurred  without  any  previous  citation 
(Archbithop  of  Canterbury  v.  Wille$,  1  Salk.  366).  The 
reason  was  that  as  the  administrator  was,  by  the  express 
language  of  the  condition,  required  to  exhibit  an  inventory 
and  to  account  at  certain  days,  he  was  bound  to  do  so 
at  his  peril ;  but  now  that  he  is  only  to  make  an  inventory 
<<  when  lawfully  called  on  in  that  behalf/'  and  the  same  to 
exhibit ''  whenever  required  by  law  so  to  do,''  and  to  ac- 
count "  whenever  required  by  law  so  to  do,''  it  is  believed 
a  citation  will  be,  in  the  cases  specified,  requsite. 

A  still  greater  change  will  arise  as  to  the  construction 
and  effect  of  the  condition  that  the  administrator  '^  shall 
well  and  truly  administer  according  to  law,  &c."  It  was, 
under  the  old  form  of  condition,  held  to  be  no  breach  that 
the  administrator  had  not  paid  the  debts  of  the  intestate. 
Thus  it  was  held  that  a  creditor  of  the  intestate  was  not 
entitled  to  sue  upon  the  bond  and  assign  as  a  breach,  the 
non-payment  of  a  debt  due  to  him.  The  words  of  the 
condition,  that  the  administrator  was  to  well  and  truly  ad- 
minister, &o.,  were  construed  as  to  bringing  in  the  account, 
and  not  as  to  paying  the  debts  of  the  intestate  (Archbishop 
of  Canterbury  v.  WiUes,  1  Salk.  815,  Brovme  v.  ArcJi- 
bithop  of  Canterbury f  1  Lutv.  882  b).  It  was  said  that 
such  was  the  law  even  though  a  devastavit  or  waste  were 
suggested  (Archbishop  of  Canterbury  v.  Robertson,  1  C. 
&  M.  711).  Now,  however,  by  the  condition  of  the  bond 
it  is  especially  provided  that  the  administrator  shall  "  well 
and  truly  administer  according  to  law,  that  is  to  say,  do 
pay  the  debts  which  the  said  deceased  did  owe  at  his  decease," 
If  any  effect  is  to  be  given  to  these  words,  the  old  author- 
ities are  no  longer  law  because  the  branch  of  the  condition 
to  which  they  apply  has  been  most  materially  altered.  The 
old  cases  most  unjustly  limited  the  operation  of  the  words 
"  well  and  truly  administer  according  to  law,"  so  that  an 
administrator  might  waste  the  personal  estate  of  deceased, 


and  yet  creditors  be  without  a  remedy  as  against  his  sure- 
ties. The  meaning  of  the  words  '^  well  and  truly  admin- 
ister according  to  law,"  is  not  left  in  doubt  to  be  decided 
by  judicial  interpretation,  but  on  the  &ce  of  the  obligation 
made  to  signify  that  the  administrator  shall  '^  pay  the  debts 
which  the  deceased  did  owe  at  his  decease."  We  are  not 
aware  that  any  case  has  yet  arisen  in  which  the  alteration 
has  received  judicial  consideration,  but  take  this  occasion 
to  direct  attention  to  it.  It  appears,  so  far  as  we  under- 
stand it,  greatly  to  widen  the  responsibility  of  sureties  to 
administration  bonds. 

So  under  the  old  form  of  condition  it  was  held  that  the 
neglect  or  reftisal  of  the  administrator  to  distribute  the 
surplus  or  residue  of  the  effects  of  the  deceased  among  the 
next  of  kin,  was  not  a  breach  of  that  branch  which  required 
the  administrator  to  deliver  and  pay  over  the  residue,  unlete 
there  had  been  a  previous  decree  or  sentence  of  the  Ecclesi- 
astical Judge,  because  by  the  terms  of  the  condition  sucli 
decree  should  precede  the  distribution  (Archbishop  of 
Canterbury  v.  Robertson,  1  C  &  M.  690);  but  under  the 
form  of  bond  now  in  use,  no  such  decree  appears  to  b^  reh 
quired  before  distribution,  and  therefore  the  distribution 
would  seem  not  to  be  made  dependent  upon  it. 

When  the  administrator  applies  to  his  own  use  the  effects 
of  the  intestate  so  that  those  effects  are  entirely  lost  to  the 
estate  of  the  intestate,  this  has  always  been  held  such  a 
breach  of  the  bond  by  which  the  administrator  undertakes 
'^well  and  truly  to  administer  according  to  law,"  as  will 
entitle  those  interested  to  have  the  bond  put  in  suit  (Arch^ 
bishop  of  Canterbury  v.  Robertson,  1  C.  &  M.  690). 

In  the  United  Stntes  it  has  been  held  that  a  devastavit 
or  waste  cannot  be  tried  in  an  action  against  the  administra- 
tor and  sureties,  brought  on  the  administration  bond 
(Steward  ▼.  The  Treasurer  of  Campagn  County,  4  Ohio 
Rep.  98 ;  Coney  v.  WiUiams  et  al,  9  Mass.  Rep.  114) ; 
but  in  another  state  the  contrary  was  held  (The  People  t. 
Dunlop,  13  Johns,  437). 

As  the  law  stands  in  Upper  Canada,  upon  a  plea  of  plene 
administravit  by  the  administrator,  it  is  in  the  power  of  a 
plaintiff  to  reply  lands,  and  if  confessed,  have  the  same  sold 
on  a  judgment  against  the  administrator.  In  other  words, 
lands  are  here  made  assets  in  the  hands  of  an  administrator 
for  the  satisfaction  of  debts.  In  no  case  of  which  we  have 
any  knowledge,  has  the  liability  of  the  sureties  of  an  admin- 
istrator in  respect  of  the  waste  of  lands  by  an  administrator, 
been  determined.  By  the  terms  of  the  bond  the  sureties 
are  liable  for  the  due  administration  '^  of  the  peisonal  estate 
and  effects,  rights,  and  credits  of  the  deceased."  Whether 
or  not  the  word  "  effects,"  can  be  construed  to  extend  to 
lands  is  not  yet  determined.  It  has  been  held  in  the  United 
States,  that  the  sureties  in  an  administration  bond  are  liable 


» 


LAW    JOtJRKAL. 


[Pbbriuey, 


on]  J  for  tbe  ftdministretioii  of  the  goods,  ohatteb,  and  oredtts 
of  ihe  deoeiuied^  yrhiclk  were  at  the  time  of  his  detdi  (^Reed 
r.  CbmtiumiwwftA,  11  8.  &  B.  441);  and  so  thej  were 
not  lield  liable  ftr  the  aot  of  theadnunistntor  in  oonfening 
a  judgment  on  which  the  real  esUte  of  the  deceased  was 
sold,  and  applied  to  the  payment  of  debts  which  were  pes- 
ierior  in  order  to  those  which  wonid  have  been  paid  had  the 
piop^  been  brong^t  into  a  conrse  of  administmtion  (lb). 
The  statute  now  regnlating  the  granting  of  letters  of 
administraUon,  k  OonaoKdated  Statote  of  Upper  Canada, 
cap.  16.  It  is  a  re-enactment  of  the  former  act  22  Vic, 
cap.  98,  and  the  remarks  that  we  made  npon  the  kst  men- 
tioned act,  will  equally  apply  to  the  existing  law. 


THE  PITTSBURGH  LEGAL  JOURNAL. 
We  notice  that  the  proprietors  of  the  FUUimrgh  Legal 
Jimmal  haye  made  arrangements  with  the  State  Reporter, 
Mr.  R-  B.  Wright,  under  which  ther^  will  be  published 
ojcially  in  that  Journal,  abstracts  of  all  oases  that  are  in- 
tended to  be  reported  in  the  forth-coming  volumes  of  the 
Pennsylvania  State  Reports. 


UPPER  CANADA  REPORTS. 
The  attention  of  the  Profession  is  directed  to  an  adver- 
tisement  of  Maclear  &  Co.,  in  this  number  of  the  Law 
Journal,  offering  a  complete  set  of  the  Upper  Canada 
Reports  for  sale.  The  chance  is  a  rare  one,  and  we  are 
informed  that  the  selling  price  is  much  less  than  oost. 


LAW  SOCIETY,  UPPER  CANADA. 


2.  Under  what  eiroamitances  will  a  oourt  of  eqaity  decree 
Bpeoifio  performance  of  »  parol  contract  for  the  sale  of  land  ? 

8.  When  will  a  court  of  equity  relieve  against  penalties  and 
forfeitures  T 

4.  Whatisthenatnreof  thereUefglT«BbyaomiTtof  eqeityoB 
a  bm  filed  to  establish  a  wUl  t 

WIUIAM6  ON  BEAL  PROPSBIT. 

1.  Qiie  a deflnitien  of  a  vested  remainder!  Mention  an  es« 
ample. 

2.  What  is  reqaisite  to  the  validity  of  a  deed  of  bargdn  and 
saleT 

8.  GBvs  an  instance  of  tenancy  by  saffBrance. 

4L  What  is  the  diiTerence  between  an iadeatore and  adeedpoUT 

&  Can  a  valid  lease  of  lands  be  made  by  f  arol,  in  any  and 
what  cases  T 


ARTICLE J>    CLERKS'    EXAMINATION. 

SMITH'S  MBRGANTILB  IiAW. 

1.  VHiat  is  an  indorsement  in  ftill,  or  ia  blani;  respectively,  of 
a  bill  or  note ;  and  what  bills  or  notes  can  be  transferred  by  mere 
delivery  T 

2.  State  the  reqnisites  of  a  valid  tender  T 

a.  What  is  a  nominal,  and  what  a  donaant  partner,  and  upon 
what  principles  reepeoUvely  does  their  liability  to  third  persons 
depend  T 

4.  In  What  cases  will  a  master  be  held  liable  for  goods  bought 
on  Ills  eredii  by  a  servant^ 

BLACKSTONE'S  COMMENTARIES,  VOL.  1. 

1.  What  is  the  common  law  of  England  ? 

2.  What  is  the  meaning  of  the  maxim,  The  Kmg  can  do  no 
wrong  t 

8.  What  is  ti&e  distiaction  between  absolate  and  rela^ve  rights  ! 

STQET'S  EQUITY  JURISPRUDENCE. 
1.  In  what  cases  has  a  vendor  of  real  estate  a  lien  Uft  the  pnr^ 
ehasemoneyt 


STATUTES  AND  PLBAPING  OP  THB  COURTS, 

1.  In  what  cases  can  replevin  be  brought  in  this  province  f 

2.  What  is  the  effect  of  siting  the  several  parties  to  a  bill  or  note 
in  separate  actions  T 

8.  If  the  defibndsnt  in  an  action  of  ^eetment  does  not  appear 
at  the  trial,  what  is  necessary  to  entiUe  the  plaintiff  to  a  veicUet  T 

4.  What  is  the  mle,  nnder  the  Common  Law  Procedure  Act* 
for  pleading  and  traversing  the  performance  of  conditions  pre- 
eedant? 

6.  How  mast  an  iaCsnt  sue  ia  eqnitj  T 

6.  What  is  the  proper  proceeding  to  enforce  o1>edieace  to  the 
decrees  or  orders  of  the  Court  of  Chanceiy  T 

7.  What  is  the  next  proceeding  in  a  cause  in  Chancery,  after  a 
demurrer  to  the  Bill  has  beea  evezrulsd  t 


EXAMINATION   FOR    CALL, 


8MITH*8  BfEBCANTILB  LAW. 

1.  Tb  what  limitatioat  is  an  miasekiasd  ptiBsipal's  right  to  sue 

in  his  own  name  subject  7 

2.  What  is  an  actual  and  what  a  constructive  total  loss ;  in  what 
eases  Is  the  insured  eatitied  to  abandon,  and  what  is  the  eflbct  of 
abandeameait 

8.  State  the  rules  witii  regard  to  appropriation,  of  payment  t 

4.  How  may  a  right  of  lien  once  acquired  be  lost? 

BTLE8  ON  BILL& 

1.  Will  an  indeiser  be  eatitied,  to  notice  of  dishonour,  whese  it 
can  be  shewn  that  he  knew  the  bill  would  be  dishonoured ;  and 
what  information  must  a  notice  of  dishonour  contain  T 

2.  Is  there  any  and  what  distinetien  between  the  liability  of  the 
drawee  of  a  bUl  of  exohange  and  a  banker  on  whom  a  qheqae.  is 
drawn? 

8.  If  a  biU  obtained  by  fraud  be  indorsed  by  A.  to  B.,  B.  having 
notice,  of  the  ftraud,  but  A.  being  an  innocent  holder,  can  R.  re- 
coter  on  the  iM>te  ?    Give  your  reasons. 

TAYLOR  ON  EVIDENCE. 

1.  Has  the  party  on  whom  tiie  onuf  prohandi  lies  in  all  cases  the 
right  to  begin  ?— if  not,  state  any  exoeptiona. 

2.  State  any  exceptions  to  the  role  that  beaisiiy  evidence  is 
inadmissible. 

8.  What  is  the  limitation  as  to  the  right  of  calling  evidence  to 
Qootradiet  a  witness  who  denies  that  ha  has  made  a  particular 
statement  at  another  time  ? 

4.  Is  a  declaration  by  a  person  not  a.party  to  the  record  accom- 
panying a&  aot  in  any  eases  admissible  in  cTidence  ?    Oive  your 
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STORrS  BQUITT  JURIBPRUDENCB. 

1.  What  is  a  bill  of  diseorery  t  Mention  some  of  tho  eaaes  in 
whieh  saoh  a  bill  will  lie. 

2.  What  is  a  oonstniotiTe  traal  T    Glre  eome  examples. 

8.  Can  a  salt  for  specifio  performance  be  mainiaioed  by  a  pwt- 
^haaer  of  land  agaiiisi  the  Tender  where  the  eentraot  is  signed  by 
the  vendor  only  ? 

4.  Can  am  inlhni  pwehaser  of  lands  maintain  a  biU  for  speMo 
performance  of  his  agreement  to  purchase?  Oive  a  reason  for 
yoor  answer. 

6.  Is  an  executor  liable  la  eqaity  for  a  debt  dne  by  him  to  his 
testator's  estate  t 

e.  When  will  tha  widew  of  a  tesUtor  be  bond  to  aleot  between 
her  dower,  and  a  legacy  given  her  by  the  will! 

7.  In  what  manner  can  a  mortgi^see  of  personalty  enfbroe  his 
seoarity  T 


WILLIAMS  ON  REAL  PROPERTT. 

1.  What  are  the  distinguishing  features  of  a  joint  tenen^  T 

2.  What  are  «< springing  nses,"  and  «<  shifting  uses'*  respeo- 
tlToly  T  OiTo  examples  of  each  dassy  and  shew  in  what  way  they 
do  not  conform  to  the  common  law. 

8.  What  powers  may  and  i^at  may  not  be  released  or  extin- 
guished by  the  donee  T 

4.  Is  a  oonToyanoe  of  an  estate  of  freehold,  to  oommenoe  at  a 
ftitnre  day,  valid  at  common  law  t 

6.  What  is  essential  to  the  dne  execution  of  a  dower  I 

6.  In  what  manner  ean  an  eetato  tail  in  possession  be  hatred  t 
What  is  the  proper  mode  of  oonveyanoe  fbr  a  tenant  in  tail  to  adopt 
to  convert  his  estate  tail  in  posaession  into  an  estate  in  fee  in  him* 
eelf! 


ADDiaON  OH  GONTRAiOTa. 

1.  What  is  the  rule  with  regard  to  proof  of  eonMeratloQ  for 
einple  eontraets,  oontraets  under  seal,  and  negotiable  instrtonents 
nspeetively  T 

2.  Does  a  promise  bv  A.  to  nay  the  debt  of  B.,  who  has  been 
taken  under  a  Cm.  8a.  m  oonsioeration  that  B/s  creditor  will  dis* 
eharge  him  firom  the  C7a.  5«.,  require  te  be  In  writing  f  Give  your 
reasons. 

8.  What  Is  the  efl^t  of  tiie  consideration  for  a  contract  being 
parUy  legal  and  partiy  illegal  ? 

i.  In  what  cases  will  a  request  be  in^li^d  where  the  considera- 
tion for  a  promise  is  extetUedf 


PRAOTIOE  AND  BTAT0TSS. 

1.  Wken  will  a  devise  of  lands  by  » tenant  i»fee  simple^  without 
woida  of  inheritanoe  earry  the  fce  t 

9.  How  must  a  will  of  lands  be  attested? 

8.  Under  a  conveyance  to  two  or  more  persons,  without  words 
indicating  whether  they  are  to  take  as  Joint  tenants,  or  tenants 
in  common,  how  will  they  take  ?  Ave  there  any  and  what  classes 
of  persons  to  whom  the  rule  does  not  apply? 

4.  How  do  relatives  of  the  half-blood  take  by  descent? 

6.  An  answer  to  a  bill  having  been  tied,  and  no  subsequent  pro* 
eeedings  having  been  taken  by  the  plaintiff  within  the  time  limited 
for  that  purpose,  what  cowaee  of  proceeding  are  open  to  the  do- 
fendant? 

0.  What  is  mesAt  by  the  expreiaion  tb«t  a  eeit  ie  ebated  I  In 
what  manlier  is  tm  abatemsnt  lendaed  ? 

7.  To  a  aait  by  a  €9thd  giM  MmT  to  eany  into  exeontion  the 
trasts  of  a  deed  Jt  aasignment  fbr  the  benefit  of  eveditons,  who  are 
the  neoesoary  parties  f 

8.  What  is  ^e  effect  upon  a  ftitnre  suit  between  the  same  par- 
ties, la  respect  of  the  same  matter,  of  a  plaintiff  taking  an  Mder 
to  dismiss  his  own  bill  after  the  eanse  is  set  dinm  lor  heailDg  t 


9.  In  an  aotion  of  trespass,  where  the  plaintiff  recovers  less 
than  forty  shillings,  how  many  certificates  are  necessary  to  entitle 
him  to  tin  costs,  and  what  must  such  certificates  contain  ? 

10  Is  a  plea  of  aocord  without  satisfSftotion,  or  satis&etion  with- 
out aooord,  or  either  of  them,  a  good  pleat 

11.  Mention  some  causes  of  action  in  whieh  aenej  oaonot  be 
paid  into  courts.  ' 

12.  Where  the  time  for  making  an  award  is  enlarged  by  Judge's 
order,  and  no  time  specified  in  such  order,  for  how  long  %  time  is 
the  enlargement  ? 


EXAMlKATIOlf  TOU  CALL  WlfB  BOSOM, 


JUSTINLiN'fi  mSTITUTBS, 

1.  Oive  a  definition  of  the  legal  term  '*  obligation,"  as  used  in 
the  civil  law. 

2.  How  were  obligations  arising  ftrom  contracts  divided,  In  the 
civil  law,  with  reference  to  the  mapner  of  their  creation  ? 

8.  Oive  an  instance  of  a  eontraet  ereated  ''  ofr^M." 

4.  Oive  definitions  of  the  eontraete  ef  <«flHi^«iif»"  end  "fosi- 
me(f0(vm,"  and  explain  the  distinction  between  them. 

6.  Wliat  was  essential  to  Make  the  eontnetef  sale  eonnlete  in 
In  the  civil  Ittw? 

6.  Oive  a  definition  of  **ftovaHo,**  and  eaiplilfi  tite  Ineie  In 
which  aa  obligatta  was  dSsselied  1^  it. 

COOni  ON  MORTQAOBS. 

1.  If  leaseholds  are  mortgaged,  and  before  tbemortgag^  is  paid 
off  the  term  expires,  and  the  mortgagee  then  takes  a  new  lease  in 
his  own  name,  what  are  his  rights  in  respeet  of  sooh  new  lease  ? 

2.  If  a  surety  for  a  mortgagor  pufehases  the  mortgage  tm  a 
lees  sum  than  Um  mortgage  debt,  wiiat  are  hie  rights  against  the 

mortgagor? 

8.  What  is  the  proper  remedy  of  an  equitable  mortgagee  who 
desires  to  apply  the  rents  and  profits  ef  the  estate,  in  tiduetion 
of  his  debt  ? 

4.  Is  a  mortgagee  who  assigns  the  mortgage  in  any  ease  lialde 
to  the  mortgagor  for  rents  and  profits  received  after  the  assign- 
ment by  his  assignees  ?    Oive  reasons  for  your  answer. 

6.  Will  a  mortgage  given  by  a  client  to  his  eolicitor  for  oosts 
due  and  to  become  due  be  te  any  and  wliat  extent  a  vaMd  secu- 
rity? 

6.  Can  the  mortgagee  compel  the  mortgagor  te  aeoount  for  rents 
and  profits  leeeived  \fj  the  latter  while  in  possesaien  ? 

DART'S  YEMDORd  AND  PURCHASERS. 

1.  Is  a  conveyance  upon  a  sale  by  aa  influit  void  or  voidable 
only? 

2.  If  an  infant  vendor  eommit  a  fraud  upon  the  purchaser  by 
falsely  representing  himself  as  of  age,  will  a  court  of  equity  give 
the  purchaser  any  and  what  relief,  if  the  vendor  attempts  to  re- 
cover the  land  in  ejectment? 

8.  What  are  the  requsites  to  a  eenfiimation  by  a  cm  kit  fes  <f«w< 
of  a  Toidable  purchase  of  the  trust  estate  by  his  trustee  ? 

4.  What  false  statement  tiy  the  vendor  wtil  avoid  tiie  eehtitMt  ? 

h*  What  are  the  essential  requisites  to  the  vafi«Dty  of  an  agree- 
ment for  the  sale  of  lands  ? 

6.  What  is  eonstructive  notice  ?    Oive  a  definition. 

7.  How  must  e  vendor,  relying  on  a  walw  by  the  purohaser  of 
his  right  to  an  investigation  of  the  titie,  charge  such  waiver  in  his 
bin  for  specific  performance  T 

8.  Whateevenante  for  titio  has  a  purchaser  a  riglit  to,  from  a 
vendor  who  has  acquired  the  estate  sold  by  inhexitanee  ? 

JARMAN  ON  WILLS. 

1.  In  what  eases  is  parol  eridenee  admissible  to  ihew  the  Intui- 
tion of  a  testator  ?    Oive  Instsneee 
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2.  Give  some  instances  of  estates  arising  by  implieatio&  under 
ft  will. 

8.  In  what  cases  will  cross  remainders  be  implied  in  a  will  T 
Give  examples.  Is  tbere  any  difference  between  the  oonstraction 
of  wills  and  deeds  as  ta  the  implication  of  cross  remainders? 

4.  Bxplain  ttte  doctrine  of  *'  election*'  aa  applicable  to  wills. 
Give  an  example. 

5.  When  will  lands  held  in  trust  pass  under  a  general  derisa  of 
all  the  testator's  lands  T 

6.  Under  devise  to  A.  and  his  children,  A.  having  no  children 
at  the  date  of  the  testator's  death,  what  estate  will  A.  take  T 
What  estate  would  such  a  devise  have  conferred  if  A.  had  had 
cAiildren  at  the  testator's  death  ? 


watkins  on  conveyancing. 

1.  Can  an  estate  for  years  be  in  any  mode  and  how  so  limited 
to  A.  for  life  with  remainder  over  to  B.  and  the  heirs  of  his  body 
that  the  first  taker  cannot  defeat  the  remainder  t  If  an  estate  to 
C.  and  his  heirs  were  limited  after  the  limitation  to  B.  and  the 
heirs  of  his  body,  what  estate  would  G.  take  T 

2.  If  there  is  a  oouTeyance  by  deed  of  bargidn  and  sale  to  A. 
and  his  heirs,  to  such  uses  as  A.  shall  appoint,  and  in  defkult  of 
appointment  to  the  use  of  A.  and  his  heirs,  and  A.  ezeentes  an 
appointment  to  B.  and  his  heirs,  does  B.  take  any  aud  what  estate 
at  law  ?    GiTS  reasons  for  your  answers. 

8.  What  estate  will  pass  under  a  eonveyaaoe  by  bargain  and 
sale  to  A.  and  his  heirs  by  tenant  in  tail  in  remainder,  without 
the  consent  of  the  protector  of  the  settlement? 

4.  What  are  the  distinctions  (five  in  number)  between  an  exe- 
cutory devise  and  a  contingent  remainder  ? 

6.  What  estates  may  be  successively  limited  by  way  of  execu- 
tory devise  ?  Within  what  period  must  an  executory  devise  be 
Ifanited  to  take  effect  in  possession,  so  as  to  avoid  the  rule  of  law 
against  perpetuities  ? 

6.  When  does  a  tenancy  by  entireties  arise  ?    Give  an  example* 

7.  What  liability  does  the  mortgagee  of  leasehold  incur  in  re- 
spect of  the  covenant  on  the  part  of  the  mortgagor  contained  fn 
the  lease?  Does  this  liability  arise  from  privity  of  estate  or 
pri^iy  of  contract  ? 


STORY'S  CONFLICT  OF  LAWS. 

1.  If  a  debt  contracted  in  Bngland  be  there  barred  by  the  Sta- 
tute of  Limitations,  can  the  creditor  recover  it  in  this  country  ? 
Give  your  reasons. 

2.  If  one  enter  into  a  eontraot  in  a  foreign  country  to  pay 
money,  or  do  any  other  act  in  this,  which  contract  is  void  by  the 
law  of  the  foreign  country  but  valid  here,  by  which  law  is  ita 
validity  to  be  determined  by  our  courto  ? 

8.  Can  an  action  be  maintained  here  on  a  contract  void  under 
the  Statute  of  Frauds,  but  made  and  to  be  performed  In  a  foreign 
country,  by  the  law  of  which  it  is  valid  ?  Give  reasons  for  your 
answer. 

4.  By  what  law  is  the  succession  to  the  moveable  estate  of  an 
intestate  to  be  regulated,  where  the  intestate's  domicil  is  in  one 
country,  and  the  moveable  property  in  another  ?  Give  reasons  for 
the  answer. 

6.  If  a  testator  domiciled  in  Scotland,  but  seised  of  real  estate 
in  this  country,  make  a  will  in  Scotland  disposing  of  his  lands  here, 
up6n  what  law  would  the  construction  of  the  wUl  depend  ?  Give 
reasons  for  the  answer. 


STOBY  ON  PARTNEKSHIP. 

1.  To  what  extent  can  the  sheriff  seise  partnership  property 
upon  a  judgment  against  an  individual  partner  for  his  separate 
debt  ?  And  what  £i  the  position  of  a  purchaser  tnm  the  sheriff 
in  such  a  case  ? 

2.  Is  the  rule  that  a  release  by  one  partner  of  a  debt  due  to  the 
firm  an  exception  to  the  doctrine  that  one  partaer  has  no  authority 
to  bind  his  oo-partoers  by  deed  ?  If  not^  upon  what  principle  does 
the  effect  of  such  releaser  depend  ? 


8.  Is  there  any,  and  if  so,  what  cases  in  which  a  retiring  part- 
ner, after  noUce,  will  be  held  liable  for  the  new  debte  of  the  new 
firm? 

4.  What  is  the  effect  of  the  death  of  one  partner,  and  what  is  tha 
position  as  regards  the  partnership  property  of  his  personal 
representatives  ? 

6.  What  is  the  presumption,  in  the  absence  of  precise  stipulation, 
as  the  proportion  in  which  each  partner  is  to  share  in  the  profita; 
and  does  the  amount  which  each  has  oentributed  effect  this  pre- 
sumption ? 


BUSSELL  ON  CBIBIES. 

1.  Does  the  crime  of  larceny  necessarily  involve  a  trespass  T 
Does  it  differ  in  this  respect  from  embesslement,  and  obtaining 
money  by  false  pretences,  and  if  so,  how  ? 

2.  What  is  the  Common  Law  offence  of  arson  ? 

8.  Can  a  woman  be  accessory  after  the  fact  to  a  felony  commit- 
ted by  her  husband,  and  does  this  rule  apply  to  treason  ?  Glva 
your  reasons. 

4.  What  is  the  definition  of  burglary,  and  what  is  considered 
night  for  this  purpose  ? 

6.  Are  there  any  crimes  for  which  a  woman  will  be  answerable 
if  committed  under  the  controlof  her  husband?  If  so,  mention 
them. 


THE    ART    OF    PLBADING. 

{From  the  SoUtUort  Journal.) 


At  the  last  meeting  of  the  Glasgow  Legal  and  Speculative 
Society,  in  the  Faculty  Hall,  the  President  having  introduced 
the  liord-Advocate,  his  lordship,  after  some  preliminary  ob- 
servations said — The  subject  that  I  have  chosen  is  the  art 
of  pleading  as  distinguished  from  the  other  branches  of 
legal  education ;  and  as  I  understand  that  all  the  members 
of  this  society  are  intended  for  the  practice  of  the  profession 
of  law,  it  probably  may  not  be  amiss  to  direct  a  few  obser- 
vations to  that  very  important,  and,  as  an  artistic  branoh 
of  the  profession,  rather  neglected  study.  For,  while  the 
study  of  the  law  iteelf  embraces  and  engrosses  the  attention 
of  the  student,  I  think  there  is  too  little  attention  paid  to 
the  rules  by  which  the  art  of  pleading  should  be  conducted, 
and  yet  that,  in  order  to  success  in  the  profession  as  the  law 
now  stands,  is  essential — ^not  merely  written  pleading,  as  it 
used  to  be,  but  oral  pleading,  which,  I  am  happy  to  say, 
is  the  principal  vehicle  by  which  the  cases  are  now  discussed ; 
and  therefore,  as  the  importance  of  the  legal  tribunal  increases 
•—and  it  has  greatly  increased — it  is  the  more  neoessarr  to 
understand  the  philosophical  and  practical  roles  upon  wnich 
oases  should  be  ari^ed  as  well  as  decided.  The  oijecte  and 
principles  of  pleading,  in  the  Tul^r  sense,  are  much  misun- 
derstood. We  often  see  »nd  hear  it  represented  as  if  the  busi- 
ness of  the  lawyer  were  to  make  the  worse  appear  the  better 
reason — as  if,  at  all  evento,  that  was  part  of  his  profession — 
that  the  main  object  of  a  pleader  was  to  gloss  over  the  troth, 
or  to  be  able  to  do  so,  and  to  be  able  to  present  that  which  is  not 
true  in  unreal  and  false  colours.  Now  I  deny  altogether,  not 
merely  the  general  truth  of  this,  but  I  deny  that  there  is  any- 
thing in  the  practice  of  the  legal  profession  which  in  the 
slightest  degree  warranto  or  vindicates  the  assertion.  It  is 
quite  the  reverse.  In  order  to  excellence  or  effect  in  pleading 
precise  and  strict  aoouracj  is  absolutely  essential,  and  no  man 
can  be  a  great  pleader  without  it.  The  truth  is,  the  mistake 
arises  from  ignorance  of  what  the  art  of  pleading  is — ^from  im- 
aj^ining  that  there  is  something  preoise  and  definite  in  legal 
right  It  is  not  so,  and  it  never  can  be  so,  because  the  law  is 
in  one  sense  unjust  It  is  an  average  justice  that  a  legal 
system  must  aim  at,  and  the  art  of  pleading  is  the  art  of 
bringing  the  circumstances  to  which  the  pleading  is  applied 
within  the  favourable  category  of  the  law.     In  the  great 
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majority  of  cases  that  is  a  question  of  dialeotics,  not  a  ques- 
tion of  faot,  fairly  admitting  of  a  difference  of  opinion  and  of 
discussion  on  both  sides.  Plainly  then,  in  the  just  exercise 
of  the  art,  the  elements  of  truth  and  falsehood,  in  their  abso- 
lute sense,  do  not  arise.  That  is  the  better  reason  which  the 
judge  confirms,  the  worst  is  that  which  he  rejects:  and,  there- 
lore,  in  a  strict  logical  sense  the  result  ef  making  the  worse 
appear  the  better  reason  cannot  by  possibility  arise.  In  the 
BODie  profession  of  the  law,  about  the  highest  intellectual  ex- 
ercise in  which  a  man  can  be  engaged,  there  is  nothing  what- 
ever that  approaches  to  the  maintenance  of  falsehood  instead 
of  truth  in  the  dialectics  that  are  necessary  for  the  due  argu- 
ment of  the  general  legal  question.^  On  the  contrary,  if  a  man 
has  a  bad  case,  the  argument  which  must  maintain  it  is  an 
argument  that  cannot  be  maintained.  You  may  think  so ;  but 
be  18  a  suitor  in  the  court,  and  he  is  entitled  to  have  his  case 
stated,  and  he  is  entitled  to  have  his  argument  as  favourably 
put  for  him  as  the  facts  will  admit ;  and  it  is  in  vain  to  say, 
therefore,  that  the  man  who  only  dischargee  a  great  public 
duty  by  so  stating  it  is  liable  to  the  slightest  imputation  of 
endeavouring  to  make^  the  worse  appear  the  better.  Now 
then,  the  first  question  is  the  preparation  for  the  position  of  a 
pleader.  Of  course,  knowledge  of  law  lies  at  the  foundation 
of  it ;  and  if  I  may  take  the  liberty  of  saying  so  to  you,  who 
have  shown  your  zeal  and  desire  to  profit  by  the  study  of  the 
law  bv  joining  the  asssociation  which  I  am  now  addressing, 
and  if  I  may  jud^e  by  the  case-book  which  has  been  put  into 
my  hand,  exercising  yourselves  in  the  meetings  of  this  society 
with  great  intelligence  and  great  appreciation  of  legal  difilctu- 
ties  and  legal  distinctions — I  need  not  say  to  you  that  know- 
ledge of  the  law  is  important,  but  I  may  take  the  liberty  of 
saying  to  you  that  every  hour  you  spend  in  the  study  of  the 
law  now  will  save  you  man^  hours  in  after  life.  But  there  is 
another  department  on  which  I  will  say  a  word.  I  see  that 
your  society  is  legal  and  speculative,  and  embraces  not  merely 
aiscusslons  on  legal  topics,  but  also  on  speculative  or  general 
topics.  It  is  impossible  to  overrate  the  importance  of  that 
combination.  When  a  man  begins  active  practice  there  are 
two  snares  into  which  he  is  apt  to  fall.  One  is  of  imagining 
that  he  is  now  going  to  be  a  practical  lawyer,  anything  but 
law  is  unworthy  of  his  consideration — ^that  he  is  to  forget  all 
his  previous  studies,  and  devote  himself  to  being  a  real  busi- 
ness man — and  that  if  he  indulges  in  the  lighter  avocations  in 
which,  perhaps,  he  once  took  pleasure,  he  is  likely  to  lose  his 
reputation  as  well  as  his  time.  Now,  there  is  no  greater  mis- 
take than  that,  because  the  early  studies  in  which  a  man  of 
intellectual  tendencies  engages  have  the  most  important  influ- 
ence on  his  future  professional  life.  It  enlarges  the  mind — it 
gives  variety  and  versatility  to  the  tone— it  enables  a  person 
to  indulf;e  with  safety  in  larger  and  more  general  views  of 
illustration  ;  but  in  addition  to  that,  it  gives  the  power  of  com- 
position, it  gives  a  knowledge  of  the  language,  vri^out  which 
no  man  can  be  a  good  pleader.  It  is  important,  therefore,  to 
study  general  literature,  with  a  view  to  the  active  exercise  of 
the  profession,  in  order  that  you  may  know  what  to  discard  in 
the  way  of  expression  as  well  as  what  to  keep.  The  power  of 
precise  expression  is  only  to  be  learned  by  Knowledge  of  the 
language,  and  that  is  only  to  be  gained  by  studying  its  best 
models ;  and  the  power  of  precise  expression  is  one  of  ^e 
greatest  weapons  which  a  pleader  can  use.  But  there  are  two 
remarks  to  be  made  here.  In  the  first  place,  it  is  necessary 
to  learn  with  accuracy  the  scientific  vocabulary  and  nomen- 
clature of  your  art  Now  this  is  very  apt  to  be  a  stumbling- 
block  to  the  young  practitioner.  I  know  myself  I  cannot  ex- 
press the  disgust  with  which,  fresh  from  moral  philosophy  and 
the  speculative  society,  I  first  began  to  study  law.  The  terms 
were  hateful  to  me ;  I  could  not  reconcile  them  to  any  model 
of  composition  with  which  I  was  accustomed,  and  they  ap- 
peared to  me  to  be  both  barbarous  and  absurd.  But  that  was 
a  very  crude  and  foolish  imagination,  because  the  use  of  tech- 
nical terms  is  essential  to  any  sconce  whatever;  and  so  firom  the 


use  of  popular  terms  in  the  science  of  law  indicating  elegance, 
it  indicates  nothing  but  ignorance,  because  an  adept  in  any 
science  is  at  once  discerned  by  the  accurateand  skilful  use  of  its 
nomenclature — a  nomenclature  invented  simply  because  it  im- 
ports something  different  from  ordinary  language.  The  proper 
meaning  and  use  of  technical  words  is  one  of  tiie  most  import- 
ant parts  of  the  law  student,  for  it  enables  him  to  express  with 
precision  neither  more  nor  less  than  the  technical  term  im- 
ports. These  technical  terms  do  not  admit  of  equivalent,  be- 
cause for  the  most  part  they  have  a  scientific  meaning,  and, 
if  you  once  begin  to  introduce  popular  instead  of  technical 
terms,  you  fail  to  express  with  the  accuracy  essential  to  good 
pleading  the  precise  idea  which  you  intend  to  convey.  After 
some  remarks  on  the  advantage  of  all  studies  in  Uiis  profes- 
sion, especially  that  of  literature,  his  lordship  pointed  out  the 
necessity  of  a  very  careful  preparation  of  the  causes  they 
might  be  engaged  in  for  judicial  decision.  The  system  of 
pleading  in  the  sheriff  courts,  he  said,  is,  I  believe,  as  simple, 
as  good,  and  as  nearly  a  model  for  the  statement  of  facts,  as 
an^  system  that  at  this  moment  exists.  It  was  an  experiment 
which  we  tried  in  the  Bill  of  1853,  to  see  whether  without  an 
elaborate  statement  of  facts,  in  ordinary  and  simple  cases,  an 
issue  could  not  be  joined  much  more  expeditiously  and  less 
expensively  than  formerly  was  the  case  ^  and  I  understand 
that  the  short  answer  given  in  after  the  serving  of  the  sum- 
mons— the  general  defence — has,  on  the  whole,  worked  well. 
I  know  that  certain  remarks  have  been  made  on  the  bench  in 
the  Court  of  Session,  upon  cases  of  that  kind  coming  up,  where 
the  record  was  rather  barren  of  fact;  but  1  might  own  for  my- 
self that,  in  the  cases  in  which  I  have  heard  the  remarks 
made,  I  am  far  indeed  from  ooncurriog  in  them.  I  believe  it 
is  far  better,  if  the  facts  are  simple,  to  let  them  be  stated  gen- 
erally and  go  to  proof,  than  to  have  long  papers,  expensively 
prepared,  at  great  sacrifice  of  time,  for  the  purpose  of  stating 
facts  in  detail,  which  might  be  perfectly  well  stated  generally 
at  once,  upon  the  first  hearing  of  the  case;  but  of  course  there 
are  many  cases  where  this  cannot  be  done«  There  are  a  great 
many  cases  of  most  important  mercantile  questions  that  arise 
to  which  it  is  impossible  to  apply  that  general  rule  ;  and  ac- 
cordingly, the  mode  of  stating  facts  on  the  record  is  a  matter 
which  the  practitioner  ought  to  study,  and  that  also  is  a  thing 
to  be  done  according  to  rule,  because  in  no  part  of  this  pro- 
ceeding is  a  man  merely  to  trust  to  the  hazard  of  the  moment. 
The  whole  process  from  beginning  to  end  ought  to  be  an 
artistic  process  ;  and  as  to  the  mode  of  stating  facts,  according 
to  our  system  of  pleading,  the  general  rule  for  the  practitioner 
should  be  Uiat  he  should  state  nothing  but  facts,  and  that  aU 
quotations,  and  all  extracts,  correspondence,  deeds  and  settle- 
ments, should  be  simply  referred  to,  and  never  be  quoted  at 
all.  Having  therefore,  the  materials,  the  question  is,  on 
what  general  rules,  oral  or  written,  pleading  should  be  con- 
ducted ?  Now  this  is,  perhaps,  more  an  art  than  a  science, 
having  more  relation  to  mechanical  adaption  than  to  theoreti- 
cal abstraction.  You  should  never  lose  sight  of  this,  that  the 
real  end  we  have  in  view  is  to  convince  a  man,  or  two  or  three 
men.  The  materials  are  facts  and  legal  principles,  and  the 
art  is  logic — the  systematic  and  skilful  combination  of  the 
facts  ana  the  legal  principles.  Of  course,  in  the  practice  of 
this  art  a  great  S&al  depends  upon  intellectual  qualities,  with- 
out a  certain  measure  of  which  success  is  difficult ;  but  still 
there  are  some  general  rules  which  it  is  useful  to  observe,  and 
these  general  rSes  that  I  am  now  going  to  speak  to  are  not 
the  rulee  of  the  schools  as  you  will  finf  in  Cotillon,  but  are 
certain  practical  rules,  which  by  my  intercourse  with  older 
lawyers,  or  in  my  experience,  seem  to  me  to  be  well  worthy 
of  observation.  In  the  first  place,  the  statement  of  facts,  as 
the  foundation  of  the  lo^cal  structure,  demands  careful  atten- 
tion. It  should  be  without  prolixity,  full  and  exhaustive » 
There  is  nothing  which  young  pleaders,  full  of  the  coming  ar- 
gument, are  more  apt  to  treat  with  carelessness ;  and  jet  an 
argument  without  &ots  is  a  house  built  on  sand,  which  aU 
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though  eonstracted  with  all  the  ingenuity  in  the  world,  will 
tumble  town  beneath  some  little  circumetanee  overlooked  or 
fbrgotten.    The  first  reputation  which  a  pleader  should  set 
himself  to  acquire  is  a  reputation  for  stating  his  facts  with 
unscrupulous  aoeuracy.    I  need  say  nothing  of  intentional  mis- 
statements, because  no  member  of  an  honourable  body  would 
be  guilty  of  that.    But  there  is  great  temptation,  especially  at 
the  commencement  of  a  professional  career,  to  colour  facts  in 
the  mode  of  statement  so  as  to  admit  those  which  are  adTCrse, 
and  unduly  exaggerate  those  which  are  faTOurable ;  but  no 
man  who  indulges  in  this  habit  in  the  slightest  degree  erer 
can  become  a  great  pleader.    It  has  two  ^eat  disadvaDtages 
— in  the  first  place,  it  is  necessarily  inconsistent  with  high  art, 
because  exactly  in  proportion  to  the  exaggeration  or  distor* 
tion  of  the  fact,  is  the  argument  false  and  powerless.    It  is 
like  the  tricks  of  painting,  which,  while  ihey  produce  effects 
startling  to  the  vulgar,  the  educated  eye  detects  and  disdains. 
Nothing  has  a  greater  tendency  to  corrupt  and  deteriorate  the 
logical  perception  than  the  habit  of  looking  for  Md  in  false 
premises  to  assist  a  difficult  or  desperate  process  of  reasoning. 
A  second  and  necessary  effect  is  distrust  in  the  mind  of  tbs 
judge.    A  logical  fallacy  may  be  difficult  to  discern,  but  im- 
perfect statement  of  fact  is  shortsighted  as  well  as  injurious, 
and  a  very  few  instances  will  pr^uce  in  your  accustomed 
tribunal  a  distrust  far  more  easy  to  create  than  to  dispel.    I 
am  the  more  anxious  to  impress  this  upon  you,  that  it  is  u  snare 
difficult  at  starting  to  avoid,  and  there  is  no  cause  which 
operates  so  powerfully  in  producing  slovenly  and  imperfect 
pleading.    But  you  are  not  to  suppose  that  much  legitimate 
art  may  not  be  expended  simply  on  the  statement  of  facts.    It 
is  one  great  department  of  skilAil  pleading.    In  the  hands  of 
a  master  the  statement  of  fact  suggests  so  much  that  when  it 
is  finished  the  battle  is  half  over.    The  circumstances  have  all 
fallen  into  their  proper  order  with  so  much  coherence — ^they 
hold  such  a  clear  and  logical  relation  to  each  other — that  the 
desired  result  starts  up  before  you  before  any  words  have  even 
framed  it.    I  have  known  pleaders  who  possessed  this  faculty 
in  great  perfection,  and  who,  while  apparently  stating  in  ihre 
most  natural  order,  and  in  the  simplest  language,  an  unvarn- 
ished series  of  circumstances,  had  so  arrang^  them,  with 
reference  to  logical  order,  that  the  argument  was  begun,  con- 
ducted, and  riveted  before  the  tale  of  facts  was  ended.    This, 
which  is  one  of  the  highest  acquirements  of  the  art,  is  not 
only  not  to  be  confounded  with  inaccurate  statement,  but  is 
quite  inconsistent  with  it.    It  consists  in  so  adjusting  the 
order  and  manner  of  the  narrative,  as  that  it  shall  bear  its 
proper  relation  to  the  legal  principles  which  ^ou  are  linlioue 
to  deduce  from  or  apply  to  tnem,  and  the  habit  of  endeavour- 
ing to  excel  in  this  branch  of  pleading  is  the  surest  safeguard 
against  being  betrayed  into  the  error  I  have  endeavoured  to 
warn  vou  against.    There  is  also  another  great  advantage  in 
oral  pleading  especially  in  performing  the  part  of  the  duty 
with  deliberation  and  care.    It  gives  ease  and  confidence  to 
the  reasoning  which  is  to  follow.    The  pleader,  as  he  feels 
that  step  by  step  he  is  building  his  edifice  dn  a  sure  foundation, 
takes  courage,  and  when  his  coping  stone  is  farily  placed,  he 
plants  his  loot  firmly  on  it,  and  commences  his  reasoning, 
with  the  certainty  that  he  has  all  his  materials  beforo  him. 
It  is  plain  also,  that  in  order  to  bHng  this  statement  to  the 
desired  rosult,  it  must  be  framed  wim  a  full  knowledge  and 
appreciation  of  the  legal  principles  to  be  applied-^in  other 
words,  no  man  need  attempt  it  who  is  not  thoroughly  maiiter 
of  his  case.    He  must  have  weighed  and  pondered  over  it,  and 
scrupulously  estimated  the  precise  effect  which  the  facts  have 
on  the  law  to  be  maintained ;  and  whether  the  case  be  import* 
ant  or  unimportant,  the  practitioner  should  never  hold  his 
duty  discharged  until  he  nas  constructed  his  argument  with 
as  much  coherence  and  solidity  as  it  admits  of.    Evctt  case 
should  be  regarded  as  an  exercise  in  his  profession,  to  ne  peiv 
formed  as  perfectly  as  possible,  and  the  pleasuro  which  the 
artistic  labour  oonralrs  will  reward  him  amply,  however  insig- 


nificant the  stake  may  be.  The  fkcts,  however,  stated,  the 
next  question  is,  on  what  rules  should  reason  ing  be  conducted  f 
I  assume,  of  course,  at  present  that  the  pleader  has  mastered 
the  law  applicable  to  his  case.  The  ouestion  is  how  he  is  to 
apply  it.  Now,  one  great  rule  I  shall  suggest,  as  it  was  to 
me  hy  the  greatest  pleader  of  his  time— the  late  Lord  Rutheiv 
ford,  who  said  to  me — '*  Never  think  what  you  can  say  about 
the  legal  argument ;  consider  how  you  are  to  gain  your  ease/' 
There  is  no  error  which  a  young  pleader  is  so  apt  to  run  into 
as  exhausting  his  ingenui^  in  maintaining  legal  sophisms  <^r 
subtle  refinements  which  he  has  charmed  himself  into  admir* 
ing.  Thero  is  no  trtck  of  fancy  so  strong  as  that  which  makes 
a  lawjrer  enamoured  of  an  argument  he  has  himself  invented; 
especially  if  his  practice  is  not  great  and  his  mind  has  had  time 
dwell  on  the  process,  it  is  wonderAil  how  clear  and  conclusive 
a  faUaoy  will  become  to  his  own  mind,  wh««i  any  other  mind 
will  at  once  detect  it.  But  even  if  the  subtlety  have  some 
legal  truth  to  recommend  it,  he  must  remember  that  he  has 
to  adress  himself  to  s  jndge  who  has  had  other  things  to  do 
then  to  split  intellectual  hairs  for  the  last  fot<tnight-^«nd  that 
the  attempt,  in  tlie  course  of  a  single  address,  to  eduoate  the 
judge  to  nis  own  pitch  of  refinement,  must  necessarily  be 
hopeless.  There  is  no  cure  for  this  state  of  mind  so  effectual, 
no  means  so  potent  of  dispelling  the  day-dreams  of  an  inventor 
of  fallacies,  as  the  prosaic  question,  will  it  gain  the  case  t  It 
may  display  acuteness,  indicate  great  power  of  analysis ;  be 
really  a  creditable  specimen  of  metaphysical  analysis ;  but 
all  is  useless  if  it  will  not  gain  the  case.  The  true  process  is, 
when  the  fiusts  and  the  legal  principles  are  mastered,  to  sit 
down  quietly  to  consider  how  the  battle  is  to  be  gained  and 
the  citadel  stormed.  This  also  is  a  task  which  presupposee 
and  insures  thorough  knowledj^e  of  the  case.  The  temptation 
is  often  great  to  be  satisfied  with  saying  something  smart  and 
plausible  upon  it ;  but  when  the  line  of  argument  is  fairly 
canvassed  and  considered,  and  the  points  in  which  victory  is 
probably  determined,  throw  away  all  the  rost.  If  they  won't 
gain  the  case  they  aro  worse  than  worthless,  whatever  their 
merits  in  points  of  ingenuity ;  for  nothing  so  much  injuries  the 
elfect  of  a  sound  and  strong  airgument  as  to  find  it  alongside  a 
weak  one.  In  the  next  place  go  straight  to  your  adversary's 
arguments.  It  was  told  to  me  of  the  great  John  Clark,  who 
was  in  his  time  probably  the  acutest  and  most  powerful  man 
at  the  bar,  that  he  despised  greatly  some  of  his  contemporaries, 
who  went  round  tibout  and  round  about  their  adversary,  and 
never  fairly  mfet  him,  but  endeavoured  to  draw  away  the  at- 
tention of  the  Court  from  his  argument.  Again  never  mis- 
state your  adversary's  argument,  out  rather  the  roverse ;  and 
hero  I  may  quote  without  offence,  the  practice  of  a  great  living 

S leader,  now  on  the  bench — I  mean  the  present  hSpd  Justice- 
lerk— *wbo,  in  legal  dialectics,  was  prolmbly  as  accomplished 
a  man  as  the  bar  of  Scotland  ever  produced.  He  never  mis^ 
stated  his  adversary's  argument — he  even  stated  it  more 
strongly  than  his  adversary  had  done,  just  in  order  that  his 
triumph  might  be  groater.  When,  after  having  strengthened 
the  argument  in  that  way,  he  was  enable  to  crumble  it  into 
atoms.  Thero  is,  however,  a  suggestion  which  I  also  learned 
fh>m  some  of  the  luminaries  of  former  days,  who  studied  this 
att  of  pleading,  probably  with  groater  accuracy  than  we  do, 
because,  a«  their  oral  pleadings  were  not  so  frequent,  they 
were  able  to  give  them  moro  caro  and  consideration.  But  I 
remember  my  father  stating  to  me  as  a  rule  that  he  hod  often 
practised  with  success  when  hard  pressed  by  the  difficulties, 
and  intricaces,  and  power  of  the  opposite  argument — and  I 
think  I  may  say  oif  him  that  he  was,  perhaps,  the  fairost 
pleader  of  his  time--"  It  is,*'  he  said,  "a  perfect^  legitimate 
proceeding,  if  you  find  that  your  adversary's  plan  of  reasoning 
looks  so  coherent  and  compact  that  you  cannot  brei^  it,  and 
that  the  judges  or  the  audience  aro  impressed  with  it,  to  begin 
at  the  other  end  of  the  chain.  If  the  opposing  argument  pro- 
ceeds by  induction,  do  you  proceed  by  analysis ;  if  it  com- 
mences with  the  statement  oi  fact,  you  may  begin  with  the 


1861.] 


LAW    JOURNAL. 


8$ 


statement  of  the  law ;  and  in  that  way  you  get  the  mind  of 
the  judges  fresh  to  attend  to  your  argument,  and  you  have 
not  to  labour  to  show  where  the  weak  link  is  in  a  chain  so 
artificially  and  ^cientifioaUy  eonstrueted  aa  th»t  of  your  ad- 
versary.^ Alker-some  observadioDS  on  the  style,  his  lordship 
espressed  hie  disapprobation-of  the  manner  in  which  witnesses 
were  Tery  freqnenay  ezamiaed ;  the  questions  put  to  them 
should  be  really  ^piestioiM,  and  the  witnesses  should  be  left  to 
tell  their  »wn  story  in  their  own  wsy.  He  likewise  stated  his 
disapproval  of  the  custom  which  some  had  of  brow-beating 
witnesses  in  cross-examination.  His  lordship  concluded  by 
observing  that  he  had  thrown  out  some  hints,  and  given  them 
a  few  disjpinjted  mfttDrials,  their  refl9ctiQpi  on  w^ich  might 
not  altogether  be  misapplied.  If  he  had  done  anything  what- 
ever to  encouraee  the  young  student  in  that  profession  in 
which  he  (the  Z<ord  AilvQoate)  iiad  spe^t  his  lifis,  and  to 
which  he  was  ardently  attached^-it  is  ode  of  the  noblest  ex- 
ercises of  the  intellect^  and  one  of  the  most  useful  avocations 
in  which  a  citizen  of  a  free  eomtry  could  engage — he  would 
foe  amply  repaid  for  haviqg  availed  himself  of  the  kind  oppor- 
t«nity  which  they  had  afforded  him  of  meeting  them. 


COUMS  OF  AFRBAL— CONFWCaGS  OF  DECISIONS. 
From  the  Salieitort  Journal, 

The  most  important  branch  of  the  judicature  of  a  country 
would  seem  to  be  its  courts  of  appeal.  They  exercise  the  faoo- 
tion  of  finally  deciding  all  questions  arising  as  to  the  substance 
or  construction  of  the  law — ^a  function  which  in  countries 
of  unwritten  laws  borders  closely  on  the  legislative ;  and  the 
decisions  of  these  tribunals  constitue  the  standavd  of  the  law 
to  which  all  inferior  courts  must  confonn.  It  might  ,ho  o^~ 
pected,  therefore,  that  the  appellate  courts  would  be  the  chief 
care  in  the  constitution  of  a  judicial  establishment ;  that  their 
maintensAoe  and  eflicieney  would  be  a  oonsMint  objeot  of  at- 
tention and  supervision,  and  that  their  decisions  would  be 
received  with  greater  respect,  and  studied  with  more  diligence 
by  the  lawyer  than  those  of  any  other  courts.  In  this  country, 
^owe^er,  the  courtii  of  appeal  appefur  in  a  very  different  posi- 
tion. Their  constitution  m  their  present  form^  can  be  traced 
only  to  chance  and  casual  expediency.  PuUio  attention  is 
seldom  called  to  their  action  or  efficiency ;  aiad  any  question 
made  concerning  the  amendment  of  the  Supreme  Court  of 
Appeal  commonly  turns  upon  considerations  of  a  political 
rather  than  a  juridical  character,  and  foreign  to  its  immediate 
pntpose  as  a  branch  of  the  judicature  of  the  coanjfcry.  Even 
the  judgments  of  these  courts,  though  final  and  conclusive  as 
to  the  questions  of  law  which  come  before  them,  are  not  found 
ef  equal  practical  utility  with^those  of  the  inferior  courts ;  and 
the  Jubrarv  of  a  lawyer  in  ordinary  is  not  deemed  incomplete 
although  it  does  not  contain  the  volumes  of  the  Beports  of  the 
House  of  Lords. 

The  time  seems  now  to  have  arrived  when  oar  courts  of 
appeal  should  be  subjected  .to  the  same  process  of  criticism 
and  amendment  which  has  been  exercised  so  freely  and  with 
such  beneficial  effect  over  other  branches  of  our  judioatuie,  in 
jQomparison  with  which  the  bninch  in.ques^on  at  present  re- 
mains in  a  very  inferior  degree  of.efficiency.  The  operation  of 
our  courts  of  appeal  as  at  present  constituted  is  far  from  satis- 
factory. The  moHtplicity  and  complexity  of  these  courts  pre- 
sents an  unnecessary  obstacle,  and  oaoses  useless  delay  in  ob- 
taining a  final  decision ;  and  theae  evik  are  i^ugment^d  by  the 
irregularity,  slowness,  and  aacertaiiity,  of  .each  stage  in  the 
process.  The  final  judgment,  when  obtained,  is  found  to  de- 
pend in  a  mat  measure  on  the  casual  mode  of  constructing  the 
courts,  and  on  other  accidental  causes,  rather  than  on  the  real 
weight  of  judicial  authority.  The  value  of  the  final  judgment 
as  a  delaration  of  law  is  thus  depreciated,  so  that  it  even  be- 
comes a  question  whether  it  would  not  be  expedient  for  tiie 
House  of  Xords  to  ezerdse  the  liberty  of  reviewing  ite  own 


decisions,  in  order  to  avpid  the  alternative  of  persisting  in  son^e 
erroneous  doctrine  in  which  it  may  have  become  implicated, 
through  the  peculiar  views  eptertatned  by  two  or  thjree  of  its 
learned  members.  From  a  discussion  wbich^ecently  appeared 
in  the  columns  of  this  journal,  it  seems  that  some  dlffjerence 
of  opinion  actually  exists  even  jamonj^st  the  lords  themselves 
as  to  the  existence  of  this  power.  It  is  certainly  a  remarkable 
instance  of  the  unsettled  state  of  the  principles  of  our  courts  of 
appeal,  that  any  question  should  exist  as  to apower  so  contra- 
dictory in  xts  nature  to  iht  fundamental  notion  of  a>eoart  of 
final  appeal,  and  to  all  ideas  of  certiunty  in  the  law. 

We  have  collected  the  fow  following  cases  as  examples,  for 
the  purpose  of  aihowing  the  peculiar  action  of  pur  courts  of 
appeal,  and  the  remarkable  results  occasionally  produced  by 
them,  where  there  is  much  conflict  pf  judicial  opinion.  These 
cases,  it  may  be  said,  .^re  exceptional.  But  they  are  not  so  in 
fact.  They  have  been  selected  from  the  most  recent  publica- 
tions of  reports  in  which  many  other  cases  may  be  found 
containing  the  same  peculiarities  in  a  less  prominent  degree ; 
a^d  the  very  q^me. elements  of  uncertainty  an,d  inconsistency 
pervade  all  cases  of  apneal,  althoujjh  they  do  not  produce  the 
same  strpringly  anomalous  results  m  the  majority  of  instances. 

In  the  case  of  Uickman  y.  Cqx  0  W.  K.  754)  iixe  ^juestion 
was,  whether  .ci^4'it')rs  sipping  a  deed  of  arrangement,  by 
which  the  debtor  assigned  his  busUie^  to  trustees  upon  trust 
to  carry  it  on  for  the  benefit  of  the  creditors,  beeame  liable 
as  partners  for  debts  contracted  by  tlie  trustees  in  carrying  09 
the  business.  In  1856  the  .Court  of  Cqnxmon  Pleas,  consistinj; 
of  Jervis,  C.  J.,  Willianis,  J.,  o^nd  ^Villes*  J.,  decided  this 
question  in  the  affirmative.  Zn  1867  the  case  came  before  the 
Court  of  Excbe<iuer  Chaiahejr,  laod  the  judges  ,wpre. equally 
divided.  Coleridge,  J.,  £rle,,4ir..  i^nd  Crqmpton,  jT.,  held  tHe 
.a£Bj'mativ6 ;  Martin,  B.,  JPramwell,  "B.,  mi  Watson,  B.,  the 
negative.  In  1860  the  case  came  bofure  the  Btouse  of  Lords ; 
Blackburn,  J.,  Grompton,  J.,  WiUiama,  J.,  PoUockf  C.B.,  held 
the  affirmative  opinion ;  Channell  B.,  Wightman„J.,  the^cga- 
tive.  The  law  lords,  comprising  the  Lord  Chapcellor,  Xiords 
Brougham,  Oranworth,  Wensleydale,  and  Chelmsford,  decided 
unanimously  in  the  negative.  The  opinions  of  the  judges 
and  of  the  law  lords  on  this  question  are  aeeoidlngly  thus 
balanced : — 


Aff. 

Jxavxs,  C.  J. 
Willia;ies,  J, 

WiLLKS,  J. 
COLB&IDOK,   J. 
E&LS,  J. 

CaoMPTOir,  J. 
Blaoebubn,  J. 
Pollock,  0.  B. 


Mabtiv,  B* 
Bbamwbll,  B. 
Watson,  B. 
Chanhsll,  B. 

WlOHTMAM,  J. 

Tbm  Lobd  Chakoelloe. 
Loan  Bbouoham. 
Loud  Wsnblbtdale. 
Loan  Obakwobth. 
Loan  Chslmsyqed. 


The  judges  of  the  superior  courts  thus  stand  in  a  majority 
of  nine  to  five  against  the  final  judpnent  of  the  House  of 
Lords.  The  law  lords,  assembled  in  an  unusual  number, 
turned  the  scale  by  a  majority  of  two. 

7he  recent  case  of  Jimea  v.  Akxander  also  yjresents  a  re- 
markable conflict  of  jumcial  opinions.  The  question  in  dispute 
was,  whether ,an  indenture,  containing. a  covenant  with  trus- 
tees that  the  executors  of  the  covenantor  shqnld  within  t^welve 
months  after  his  de^th  invest  J&60,000  in  Government  funds  in 
the  names  of  the  trustees  upon  trusts  for  charitaDle  purposes, 
— where  the  assels  of  the  covej? antor  after  his  death  consisted 
of  charges  upon  real  estate, — was  within  the  statute  of  Mort- 
main. The  Master  of  the  Rolls  thought  that  it  was,  and  ordered 
an  action  at  law.  On  appeal,  ^e  Lords  Justices,  assisted  by 
Wigfatman  and  Erie,  J«f.,  declared  the  indenture  valid,  and 
that  the  sum  was  payable.  Before  the  House  of  Lords,  pn  the 
first  hearing,  the  law  lords  were  equally  divided.  On  the 
second  hearing,  six  common  law  judj;e8  attended  to  assist  the 
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Honse,  and  were  equally  divided :  "Wilde,  B.^Bjlea,  J.,  andPol- 
lock,  G.B.y  beins  of  the  negatlYe  opinion  ;  and  Blackburn,  J., 
Willes.  J.,  and  Williams,  J.,  of  the  affirmative.  Finally,  the 
Lord  Chancellor,  Lord  St.  Leonards,  and  Lord  Kinssdown, 
decided  the  question  in  the  affirmative  against  the  judgments 
of  Lord  Cran worth  and  Lord  Wensleydale.  Tbe.judges  who 
had  delivered  opinions  in  this  case  then  stood  as  follows : — 
Af,  Ntg, 

Lord  Gbahosllob.  Loan  Cbakwobth. 

Loan  St.  Lbosabds.  Loan  Wbhslbtdalb, 

Loan  KmosDOWH.  'Wilds,  B. 

Blackbubm,  J.  Btlss,  J. 

WiLLBs,  J.  Pollock,  C.B. 

WiLUAMs,  J.  EmoHT  Bauoa,  L.J. 
Tbb  Mastbb  or  Tfli  Rolls.        Tububb,  L.  J. 

WlGHTMAN,  J. 

Eblb,  J. 

And  the  case  was  nlimately  decided  agunst  the  opinions  of  the 
muority. 

The  case  of  Boo^ey  v.  Jeffrie,  (20  L.  J.  Ex.  354 ;  24  L.  J. 
Ex.  81,)  raised  the  important  question  whether  a  foreiflni  author 
while  resident  abroad  can  acquire  a  copyright  in  England. 
Rolfe,  B.,  ruled  at  Nisi  Prins  in  the  negative,  to  which  ruline 
a  bill  of  excepUons  was  tendered ;  and  in  1851,  the  Court  or 
Exchequer  Chamber,  composed  of  Lord  Campbell,  C.  J.,  Pat- 
teson,  J.,  Maule  J.,  Wightman,  J.,  Cresswell,  J.,  Erie,  J.,  and 
Williams  J.,  decided  unanimously  against  the  ruling  and  in 
the  affirmative  of  the  question.  On  appeal  to  the  fiouse  of 
Lords  in  1854,  the  judges  called  in  to  assist  were  divided  in 
opinion  ;  Crompton,  J.,  Williams,  J.,  Erie,  J.,  Wightman,  J., 
Maule,  J.,  Coleridge,  J.,  held  the  affirmative ;  while  Alderson, 
B.,  Parke,  B.,  Pollock,  C.  B.,  Jervis,  C.  J.,  held  the  negative. 
The  law  lords,  comprising  the  Lord  Chancellor,  who  hui  ori- 
ginally ruled  the  question  at  Nisi  Prius  as  Baron  Rolfe,  Lord 
Brougham,  and  Lord  St  Leonards,  finally  decided  the  question 
in  the  negative. 

Judicial  authority  in  this  case  then  stood  as  follows : — 

XjObd  Gakfbbll,  C.  J.  Aldbbsoit,  B. 

Pattbsom,  J.  Pabkb,  B. 

Maulb,  J.  Pollock,  C.B. 

WlOHTMAB,  J.  JbBVIB,  C.J. 

Cbxsswbll,  J.  Loan  Cbabwobtk. 

Eblb,  J.  Loan  Bbovoham. 

Williams,  J.  Loan  St.  Lsoif  abss. 
Cbomptoh,  J. 

COLBBIDOB,  J. 

The  case  was  thus  decided  against  a  migorit^  of  two.  Three 
law  lords  overruled  an  unanimous  decision  of  the  Court  of  Ex- 
chequer Chamber,  constituted  of  seven  judges,  one  of  whom 
was  also  a  peer  and  might  have  supported  his  own  decision  in 
the  House  of  Lords. 

The  case  of  Cocfper  y.  SLade  (7  W.  R.  63),  was  an  action  for 
penalties  under  the  Corrupt  Practices  Prevention  Act,  1854, 
and  turned  on  the  question  whether  the  payment  of  the  travel- 
ling expenses  of  an  elector  was  prohibited  by  the  statute ; 
Pa»e,  b.,  at  Nisi  Prius  ruled  that  it  was.  In  1856,  on  a  bill 
of  exoepUons,  the  Court  of  Exchequer  Chamber  decided  that  it 
was  not ;  Alderson,  B.,  Cresswell,  J.,  Martin,  B.,  Crowder,  B., 
and  Bramwell,  B.,  being  of  that  opinion^hile  Williams,  J., 
maintained  the  contrary.  In  1858,  the  House  of  Lords,  con- 
sisting of  the  Lord  Chancellor  Cranworth,  and  Lord  Wensley- 
dale, reversed  this  judgment ;  Channel!,  J.,  Watson,  B.,  Willes, 
J.,  Crompton,  J.,  Wilnams,  J.,  Wightman,  J..  Coleridge^  J., 
advising  for  the  reversal,  and  Bramwell,  B.,  aavising  against 
it.  The  question  in  dispute  in  this  case,  though  not  of  legal, 
,.was  of  great  practical  and  political  importance ;  and  vet  only 
two  law  lords  were  found  in  attendance  to  decide  finally  upon 
it.  ^  These  two  lords,  one  of  whom  if  ad  originallv  delivered  the 
ruling  on  which  they  sat  in  judgment,  reversed  the  judgment 


of  the  Court  of  Exchequer  Chamber,  composed  of  six  judges, 
of  whom  one  only  was  dissentient 

The  above  examples  are  sufficient  to  call  attention  at  onoo 
to  some  of  the  more  obvious  incongruities  in  the  operation  of 
our  courts  af  appeal.  They  are  also  highljr  sun^estive  of  far- 
ther reflections  on  the  construction  and  action  of  those  courts, 
which  we  have  not  space  to  enter  upon  at  present,  but  which 
may  famish  appropriate  matter  for  observation  cm  a  future 
occasion. 


DIVISION    COU  RTS. 


THB  IiAW  AND  FHACTICE  OF  THB  UPPBB 
CANADA  DIVISION  COUBTS. 

CnAPTXB  I. 

Of  ih€  Small  Ikht  Court  Sy»t0n,  from  iU  wrigin  to  the  utablukme^t 
of  DUitum  Courti—A.D,  1792  to  1841. 

In  treating  of  the  Upper  Canada  Division  ConrtS;  a  brief 
reference  to  the  institution  and  progress  of  the  small  debt 
court  system  in  this  part  of  the  Province  fieems  a  fitting 
introduction. 

In  the  year  1791  the  Province  of  Qaebeo,  which  then 
included  Upper  Canada,  was  divided  into  two  provinoes, 
and  by  the  Imperial  Aot  81  Geo.  III.,  cap.  81,  a  distinct 
legislature  was  given  to  each.  The  western  or  upper  divi- 
sion was  called  the  Province  of  Upper  Canada;  the  eastern 
or  lower,  the  Province  of  Lower  Canada. 

Upper  Canada  was  subsequently  divided  into  Counties, 
for  the  purposes  of  representation,  and  oommenced  to  le- 
gislate as  a  separate  province  under  the  constitution  created 
by  the  Imperial  Aot. 

The  first  Parliament  of  Upper  Canada  was  constituted 
and  assembled  in  the  year  1792,  and  the  first  act  cf  the 
Provincial  Legtslatare  was  to  adopt  the  laws  of  England  as 
the  rule  of  decision  in  all  matters  of  controversy  relative 
to  property  and  civil  rights ;  *  but  "  the  forms  of  proceed- 
ings in  civil  actions  and  the  jurisdiction  of  the  courts 
already  established,"  were  not  interfered  with  (32  Geo.  III., 
cap.  1).  This  was  followed  by  an  aot  requiring  all  issues 
of  fact  joined  in  any  action  in  any  of  His  Majesty's  Courts 
of  Justice  within  the  Province,  to  be  tried  by  a  jury  sum- 
moned and  taken  conformable  to  the  laws  of  England  (82 
Geo.  in.,  cap.  2) ;  and,  by  another  act,  causes  exceeding 


•  The  Uwi  And  cnitonui  of  OuAda  MtabUdied  In  the  yaw  1774  ftr  the  PtorinM 
of  Qnebeo,  not  many  jmn  befbre  then  a  French  Oolony  with  the  laws  and  eoe- 
tome  of  the  paranC  oonntry,  remataied  in  fbree  when  Upper  Oftoeda  wae  eteeled 
into  a  Mparate  provinee.  Unioited  to  the  faihabltanta  of  Upper  Canada,  the  great 
miOorttj  of  whom  were  **  Brltleh  horn  nibjecta  edoeated  In  eoontrfae  where  the 
JBnglfflh  laws  wera  eetobUihed,  and  nnaoeoitomed  to  the  Uwe  of  Oentda,**  they 
were  at  onoe  aboUehed  by  the  Parliament  of  Upper  Oanada,  and  the  BngUsh  eye- 
tern  eetabliehed  in  their  plaoe ;  at  the  eexne  time,  exiftlng  righta  were  eared  and 
properly  guarded  in  exprev  terms  by  the  enactment.  The  English  «  poor  laws," 
and  the  laws  leepeetlng  bankrupts^  were  not  introduced,  being  spedaUy  excepted 
(82  Geo.  in.,  cap.  1,  see.  6). 
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forty  ikUUngz  ia  value  were  no  longer  to  be  disposed  of 
samniarily  without  a  jury  (32  Geo.  III.,  cap.  4). 

'^  To  contribute  to  the  oonveniency  of  the  inhabitants  of 
the  Province  an  easy  and  speedy  method  of  recovering 
small  debts/'  was  deemed  necessary;  and  an  act  with  this 
declared  object  passed  in  the  same  session  of  the  legisla- 
ture (32  Geo.  III.,  cap.  6).  It  provided  for  the  establish- 
ment of  courtS;  two  or  more  justices  of  the  peace  acting 
in  each,  with  power  to  hear  and  determine  matters  of  debt 
to  forty  shillings,  and  to  ''  decree  as  to  them  should  seem 
just  in  law  and  equity."  Each  of  these  tribunals  exercised 
jurisdiction  for  a  certain  locality  or  division.  The  several 
divisions  being  ''  ascertained  and  limited  by  the  Justices ' 
assembled  in  General  Quarter  Sessions. 

The  'ploM  of  holding  a  court  was  fixed  by  the  justices 
acting  for  the  particular  division;  the  iimt»  for  holding 
the  several  courts  were  on  certain  days  prescribed  by  the 
statute  itself. 

The  tribunab  thus  created  under  the  name  of  '^  -Courts 
of  Bequest,"  although  defective  in  power  and  without  any 
settled  procedure,  were  probably  adequate  to  the  wants  of 
the  inhabitants  of  Upper  Canada,  at  that  time  few  in  num- 
ber ;  and  any  question  that  could  arise  in  the  exercise  of 
the  limited  jurisdiction  given  must  have  been,  from  the 
circumstances  of  the  country,  of  the  simplest  and  most  or- 
dinary character.  We  may  at  least  conclude  that  they  were 
found  useful  and  were  acceptable  to  the  people,  for  after  a 
trial  of  nearly  a  quarter  of  a  century  their  jurisdiction  was 
more  than  doubled. 

'^  It  was  the  wise  constitution  of  the  Common  Law  of 
England  to  bring  justice  to  every  man's  door,''  and  in  Eng- 
land a  multitude  of  inferior  courts  were  from  time  to  time 
established  to  bring  justice  home  to  the  people..  From  their 
great  diversity,  however,  in  constitution,  jurisdiction  and 
procedure,  they  felled  to  accomplish  the  object  of  their 
creation,  and  were  swept  away,  to  be  replaced  by  the 
general  system  of  County  Courts  now  existing.* 

However  defective  in  other  respects,  our  local  courts 
were  from  the  first  uniform  in  constitution  and  jurisdiction, 
and,  without  any  radical  change  in  the  general  plan  of  or- 
ganization have  been  gradually  matured  into  the  present 


^  In  Mr.  Hanteui^i  woric  on  the  C  L.  P.  Aet,  Um  ral^t  !■  fhiu  raftriM 
to:  **  Am  «arljr  «s  1617  a  court  for  the  recorory  of  nnall  debts,  known  ai  a  Ooort 
ofCooadMio*  orOoortof  RoqiMtti,  wu  by  aetof  thaOommon  Oonneil  aitabllihied 
la  Lmdoo.  In  1006  tha  same  eourt  waa  follj  eonflrmad  bj  act  of  the  leglalatare 
(8  Jae.  L  eap.  16>.  Thia  court  having  been  foand  Tery  benefldal  In  London,  oonrti 
of  a  ibnilar  nature  were  eetabUahed  bj  nnmerooa  aeti  of  the  leglalatnre  In  dlf 
fnent  parts  of  the  kingdom.  The  aonnmnlatlon  of  inCirior  eonrte  throni^ont 
England  ezhlblfced  the  popniar  deelre  for  the  loeal  adminlatratlon  of  Jnatloe.  By 
ztaiom  of  the  diversity  of  thwe  courts  and  the  defiMts  In  their  oonstltntlon,  and 
in  Older  that  **  one  rule  and  manner  of  proceeding  for  the  recovery  of  small  dabta 
and  demands  should  prevaU  throughout  En^aad,"  all  smaU  courts  wore  abolished 
aadai^stMBof  Oaonty  Courts  floUj  cstabltshsd  (0  k  10  Vi0.«i^  05) 


system  of  local  judicatories  throughout  Upper  Canada. 
As  it  was  in  1792  so  it  is  in  1861,  tribunals  are  established 
over  the  country  upon  the  same  plan,  the  jurisdiction  alike 
in  all,  each  court  has  its  local  limits,  which  are  fixed  by  the 
justices  acting  in  Quarter  Sessions. 

Although  the  original  design  has  been  kept  in  view  and 
the  general  features  of  the  system  retained,  yet,  as  will  be 
seen,  the  character  of  these  courts  has  been  greatly  changed, 
— in  constitution,  jurbdiction,  and  procedure.  They  are 
no  longer  <' small  debt"  courts,  but  embrace  a  very  large 
share  of  the  law  business  of  the  country.* 

Proceeding  to  notice  the  legislation  affectiDg  the  Courts 
of  Request  established  in  1792,  we  find  no  change  worthy 
of  particular  notice  till  the  year  1816. 

In  the  year  1797  certaiDly  there  was  a  provision  empow- 
ering the  justices  of  Assize  and  nisi  prius  to  act  as  visitors 
of  the  District  Courts  (then  presided  over  by  laymen)  and 
of  Courts  of  Requests  in  their  Circuits  (37  Geo.  III.  cap.  6, 
sec.  7).  But  it  is  difficult,  at  least  at  the  present  day,  to 
say  what  practical  advantage  could  be  attained  by  this  en- 
actment. The  same  act  prohibited  any  charge  for  mileage, 
but  this  strange  provision  was  repealed  the  next  session  (38 
Geo.  III). 

On  the  statute  book  of  1816  is  a  legislative  declaration, 
that ''  it  will  contribute  to  the  conveniency  of  the  inhabi- 
tants of  this  Province  to  extend  the  jurisdiction  of  the 
Courts  of  Request."  It  is  in  the  preamble  to  the  Act  56 
€reo.  III.,  cap.  5,  by  which  the  jurisdiction  was  increased 
to  five  pounds  in  matters  of  debt.  This  act  also  better  de- 
fined the  authority  of  justices  of  the  peace  as  judges  of 
these  courts ;  and  laid  down  a  simple  procedure.  There 
were  certain  restrictions  however,  for  an  acknowledgment 
of  the  debt  in  writing,  or  other  proof  than  that  of  the  oath 
of  the  plaintiff,  was  made  necessaiy  to  ground  a  judgment, 
unless  the  demand  did  not  exceed  forty  shillings.  A 
defendant  could  not  he  summoned  out  of  the  court  division 
in  which  he  was  a  resident,  and  no  writ  of  execution  could 
issue  on  a  judgment  under  the  enlarged  jurisdiction  unUl 
forty  days  after  tl^e  judgment  had  passed.  And  it  is  ob- 
servable that;  at  this  early  date  it  was  deemed  proper  to 
exclude  from  the  jurisdiction  of  the  courts  '^  debts  co|)r 
tracted  at  a  tavern  for  spirituous  liquors,  or  for  apy 
gambling  debt  whatever." 

A  difficulty  seems  to  have  been  felt  respecting  the  power 
of  the  Courts  of  Request  to  deal  with  cross  demands,  and  it 
would  seem  that  a  defendant  having  a  debt  against  a  plain- 


•  ¥or  the  18  months  ending  aoth  September,  lUO,  there  were  216»888  eases  en- 
tared  in  all  the  Dirlslon  Oonrts  In  Upper  Oanada»  fbr  claims  varying  fhnn  $1  tq 
(100.  The  probable  aTorage  at  least  $24  to  eadi  ease,  and  the  total  amount  fbr 
which  suits  entered  In  that  period  would  ezeeed  Ato  millions  of  dollars. 

In  theConrts  of  Bequest,  80,303  oaass  ware  si^tBnd  taitha  year  188^  fbr  nuii 
under  $40  in  eaeh 
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tiff  was  driven  to  liiB  action  for  the  same  if  he  sought  to 
recover  any  balance  against  him. 

By  11  Geo.  IV.,  cap.  5  (A.D.  1830),  the  law  of  set-off 
was  extended  to  the  Courts  of  Request,  and  they  were 
allowed  to  deal  with  such  cases  and  to  give  judgment  for 
the  defendant  for  any  balance  found  to  be  due  to  him  ftom 
the  plaintiff;  but  if  the  nature  or  amount  of  the  defend- 
ant's demand,  or  set  off,  was  such  as  not  to  come  within 
the  general  jurisdiction,  it  could  not  be  entertained,  and 
the  defendant  was  without  remedy  in  the  Court  of  Request. 

This  is  the  last  enactment  respecting  the  local  courts 
during  the  first  forty  years  of  their  existence  in  Upper 
Canada,  for  until  the  year  1833  no  other  change  was  made. 
They  stood  from  1792  to  1833  upon  their  original  footing. 
The  court  boundaries  traced  out  by  the  Court  of  Quarter 
Sessions,  the  courts  presided  over  by  justices  of  the  peace. 
It  was  then  that  the  first  marked  change  was  made  in  the 
constitution  of  the  Courts  of  Request,  under  the  statute  3 
Wm.  IV.,  cap.  1. 

By  this  act  a  re-arrangement  of  the  court  divisions  wlis 
directed  in  each  district,  and  the  divisions  when  declared 
in  Quarter  Sessions  were  to  be  numbered  and  described, 
and  a  list  thereof  transmitted  to  the  Governor's  office. 

The  judicial  power  was  transferred  from  justices  of  the 
peace  io  commissioners  appointed  by  and  holding  office 
during  the  pleasure  of  the  Crown,  and  to  qualify  for  office 
each  commissioner  was  required  io  take  an  oath  <'  faithful- 
ly, impartially,  and  honestly,  according  to  the  best  of  his 
judgment,  to  hear  and  determine,"  &c.,  the  matters  brought 
before  him  as  a  commissioner. 

A  clerk  and  bailiff  were  to  be  appointed  to  each  court 
by  the  commissioners  thereof.  An  oath  of  office  was  pre- 
scribed for  the  clerk,  and  both  clerk  and  bailiff  were 
required  each  to  give  security  for  the  due  performance  of 
his  official  duties. 

The  commissioner,  clerk  and  bailiff  were  all  paid  by  fees 
upon  the  proceedings,  according  to  a  table  of  fees  contained 
in  the  statute. 

!the  jurisdiction  of  the  courts  was  extended  ''  to  matters 
of  debt  and  contract,"  where  the  demand  did  not  exceed 
tfn pounds,  and  the  defendant  resided  in  the  division;  and 
enlarged  powers  necessary  for  carrying  this  jurisdiction  into 
effect  were  conferred  upon  the  commissioners.  The  privi- 
lege of  Barristers  and  Attornies  to  object  to  the  jurisdic- 
tion was  taken  away,  and  they  were  in  effect  debarred  from 
bringing  actions  in  the  Superior  Courts  upon  a  subject 
matter  cognizable  in  a  Court  of  Requests.  Witnesses  living 
out  of  the  division  might  be  summoned  from  any  part  of 
the  district.  Writs  of  execution  could  be  executed  in  any 
part  of  the  County.  The  commissionem  were  empowered 
to  fine  and  imprison  for  contempts  |n  the  face  of  the 


courts,  and  the  practice  was  remodelled  and  traced  out 
more  in  detail.  In  fact,  procedure  in  these  courts  was  then 
put  much  on  the  footing  that  it  ailerwards  stood  in  the  first 
Division  Court  Act. 

As  in  the  previona  Act  so  in  the  statute,  claims  for 
gambling  debts  and  for  spirituous  liquors  drunk  at  a  tavern 
were  excluded  from  the  jurisdiction,  as  were  alsro  ''  causes 
involving  the  rights  or  title  to  real  estate." 

The  jurisdiction  of  our  Courts  of  Requests  was  at  no  time 
exclusive,  yet  their  existence  pointed  to  the  propriety  of 
withdrawing  from  the  superior  courts  cases  of  a  trifling 
nature,  and  the  Act  sufficiently  enforced  this  by  providing 
that  the  costs  of  actions  brought  in  the  Superior  Courts, 
which  might  be  tried  in  the  court  of  requests,  should  be 
limited  to  Court  of  Requests  costs,  unless  it  was  shown  to 
the  court  or  a  judge,  that  from  the  nature  of  the  plainliffis 
evidence,  or  the  situation  of  his  witnesses,  he  could  not 
have  proved  his  case  in  the  Inferior  Court,  or  unless  the 
action  was  commenced  by  bailable  process  against  the 
defendant.* 

The  act  was  made  to  extend  to  all  districts  thereafter  to 
be  created ;  and  the  justices  of  the  peace  were  required  at 
their  first  quarter  sessions,  if  a  new  district,  to  set  off  the 
same  into  court  divisions.  It  had  not  long  been  in  force 
when  it  was  found  necessary  to  make  some  alterations 
and  amendments  in  it,  and  in  1837  a  statute  was  passed 


•  In thoi> dayi^ and lnd<td ontfl th» y<Mr  1885»  ftptnoboodd  tei 
ft  debt  M  low  M  two  poiuds,  under  proeeei  flrom  District  Ooovte — i 
flrom  the  Oonrt  of  Qaeen*a  Bench  If  the  claim  exceeded  fire  ponnda.  And  to  ftcU- 
itntearreeti  Ownmliilftnaw  of  the  Oomt  of  Queen*!  Bench  w«e  svpplled  wtth» 
and  authoriaed  bj  atatnte  to  ierae  writa.  Theee  write  were^  in  all  oeeei,  obtain* 
able  on  the  affldaTit  of  the  plalntUt  or  hie  agent  of  the  debt,  that  deponent  **  wae 
i^>pnken0tv$  that  the  debadant  woold  leata  the  Province  wltboot  aatlBfying  fh* 
eame  f  and  that  prooees  was  net  ened  out  from  Texatioiu  or  malidone  motive^ 
This  power  of  arreet  waa  fearfully  abnaedi  and  a  vast  amount  of  peg  my  and 
iqjaitlflft  oDBttlttid  under  eloak  of  law. 

Thmi^  eonuniadonera  were  not  then  nnmerwne— probablj  not  more  than  an 
aTerage  of  fifteen  in  each  diatrict,  and  were  for  the  moet  part  profteafaMial  men- 
yet  atlll  the  flMlllUea  for  obtaining  a  writ  ou  the  instant  at  a  trMlng  cost,  greatly 
increased  the  e?il.  What  would  it  be  in  the  preeent  day  under  such  a  law,  when 
oommiaeionera  are  ae  thick  ae  blackberries  through  the  country —men  of  evety 
grnde  In  lllb,  and  moat  of  them  out  of  the  professlonf 

An  incalculable  amount  of  loes,  hardship  and  minsry  waa  wrou^t  to  thftusande 
of  persons  throughout  Upper  Oanada  uuder  that  abomioable  law.  The  country 
was  infteted  by  a  plague  of  **  doek-pedleiv''  in  particular,  and  Ihrmen  w«m 
induced  to  purehaae  their  wares  *<on  one  or  two  years*  credit"  on  promissoiy  note, 
commonly  with  a  stipulation  to  take  payment  of  the  note  in  term  stulT.  These 
notee  were  **  traded"  f^rom  one  to  another  of  the  rennln,  and  searetf  y  were  they, 
due  when  a  *'  captos  wae  sworn  out,**  and  fbriunate  was  the  defendant  who 
escaped  with  loss  In  costs,  and  expeneea  equal  to  double  the  amount  of  the  daim 
against  him,  tot  under  the  aboTe  eocoeptlon  the  pkintUT  was  entitled  te  snpsrlor 
court  coats.  Well-to-do  farmers— nwn  owning  cleared  farms,  and  who  had  not 
the  sllghtset  Idea  of  learing  the  country,  were  arrested  for  a  debt  of  a  fl»w  pounds ; 
and  mnny  emigrantsi  Just  ^settled  in  the  bush,  were  taken  from  their  homea  at 
aeedlng  time  or  harrest,  dragged  to  gaol,  and  often  lost  their  all  for  a  paltry 
''dock  debt."  In  fiict  flaw  eea^wd  loee  or  anncyanoe,  however  good  thdr  means 
and  standing  who  ftdl  into  the  hands  of  theee  ruthlees  wretchee.  Hundreds  of 
wrtts  In  one  county  alone  hare  been  **swora  out**  In  a  week.  In  Tory  many  csnaa 
by  msn  who  had  no  perseoal  knowledge  of  the  deftndanta.  Tb  thla  dqr  tha  old 
settlers  remembertheee  ddngs  wift  aUtter  fteUng,  and  speak  of  the  wide 
injury  th«y  occasioned. 
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for  the  parpoee.  (7  Wra.  IV.,  cap.  12.)    This  statute  wae 
brief,  and  dealt  with  four  subjects. 

First— As  to  the  orgaaisation  of  the  courta. 

It  would  appear  that  doubts  arose,  and  reasonablj 
enough,  whether  the  naag^trates  acting  in  quarter  sessions 
having  once  exercised  the  power  conferred  by  the  act  of 
1838  to  '^  ascertain  and  declare''  the  court  divisions  in 
their  several  districts,  could  afterwards  vary  or  change 
these  divisions.  To  settle  this  doubt,  it  was  enacted  that 
it  should  be  lawful  for  the  magistrates  to  vary  the  divisions 
of  the  courts  of  requests  from,  time  to  time  as  to  thera 
might  seem  necessary. 

Second — The  naked  power  of  summoning  witnesses, 
given  by  the  act  of  1833,  could  hardly  have  been  of  much 
value  without  the  authority  to  punish  for  non-attendance. 
This  also  was  remedied  by  one  of  the  clauses,  enabling  the 
eommissioners  to  impose  a  fine  of  forty  shillings  upon  any 
person  disobeying  a  subpoena  from  the  court. 

Third — As  to  jurisdiction,  it  was  provided  that  a  debtor 
might  be  summoned  from  any  division  within  the  particu- 
lar district  to  the  division  where  the  debt  was  contracted ; 
and  a  mode  was  prescribed  of  transmitting  process  for  ser- 
vice in  an  out  division,  making  proof  thereof,  and  obtaining 
return — much  the  same  as  that  now  in  force  in  the  divi- 
sion courts ;  and  lastly,  personal  service  of  summons  on  a 
defendant  was  dispensed  with  in  cases  not  exceeding  five 
pounds,  where  it  was  made  to  appear  that  the  defendant 
*'  absented  himself  for  the  purpose  of  avoiding  the  service.'^ 

Under  the  act  of  1888,  as  amended  by  that  of  1837, 
the  power  of  appointing  eourt  divisions  was  exercised  by 
the  magistrates  in  quarter  sessions,  and  every  district  in 
Upper  Canada  separated  into  divisions.  A  court  of  request 
was  organised  in  each  division,  provided  with  proper  offi- 
cers— commissioners,  clerks  and  bailifib. 

(To  be  continued.) 
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(AqMrted  hy  CnusTOPBKE  RoBXicsoir,  Esq^  SairrigUr-ai-Law.) 
Shaw  amd  Nbai  asd  Thb  CoapoaATiov  or  thb  Towh«bip  or 


Ott  kb»  19th  of  Deo«mber,  1867,  a  towaaMp  eoonoO  pMNd  a  bjr4aw<»«atiii^  a  atw 
■diool  Mcttoa,  called  No.  0,  out  of  Motions  IS  and  8>  and  doflnlog  wbat  alMiild 
thereafter  conetitute  section  IS.  Notice  was  gtren  of  Uw  intention  to  pass  this 
bj4aw,  but  it  was  not  done  at  the  request  of  the  fteeholders  and  householders 
•xpnsMd  at  a  publlo  meeting ;  on  the  contrary,  the  change  made  appeared  to  be 
opposed  to  the  wUhes  of  a  nuOority  of  the  Inhabltuits.  On  the  8th  of  May,  1868, 
a  by-law  repealing  It  wss  passed,  of  which  no  notice  had  been  given  to  the  par- 
ties interested,  thus  rastorlng  the  sections  to  their  fbrmer  position,  and  on  the 
l«th  of  September,,  1869,  another  by-law  was  passed  Nssessing  the  seottan  IS  as 
II  originally  stood,  for  the  expenses  of  building  a  school  house,  Ac 

&id,  that  the  by-law  of  May,  1858,  mast  bs  quashed,  for  the  preTions  by-law  was 
legal,  and  a  by-law  repealing  it.  which  would  In  eflvct  make  an  alteration  of 
school  seetlonB,  eould  not  be  pu»vd  without  notlee  to  those  tnterasfed ;  and  that 
tha  l^'.law  levying  a  rata  on  section  1ft  as  tt  stood  befiire  1867  must  mcagsrily 
be  qujishfid  also»  for  that  wuold  Indads  part  of  what  was  section  9. 

Jloffgins  obtained  a  role  urn  to  qoash  two  bj-lawa  under  the 
following  oironmstanoes : 


On  tbe  19th  of  Deoember,  1817,  the  towiiihip  eoniunl  of  Manners 
passed  a  bj-law  alteriag  some  of  the  school  seotions  of  the  town- 
ship. The  first  claase  oreated  a  new  school  section  to  be  carved 
out  of  sections  nnmbers  18  and  8»  and  the  new  section  was  cal- 
led section  number  9,  and  it  was  defined  hf  boundaries. 

The  second  clause  defined  the  portion  of  the  town^p  which, 
should  thereafter  compose  section  number  18. 

When  this  bj-law  was  passed  the  relator,  Shaw,  was  a  member 
of  the  township  couaoiL  It  seemed  that  the  change  was  opposed 
by  various  iahabitants  of  the  then  section,  but  Shaw  propoeed  the 
bj-law  in  council,  and  one  other  of  the  councillors  voted  with 
him,  (me  voted  against  it,  the  reeve  did  not  vote,  and  the  fifth 
councillor  was  not  present.  Notice  was  given  of  the  intention  to 
propose  this  b j4aw.  The  bj-law  came  into  operation  on  the  26th 
of  Deoember,  1867. 

On  the  8th  of  May,  1858,  the  town^p  counoil  repealed  this  by* 
law,  the  effect  of  which,  if  legally  done,  was  to  restore  matters  to 
the  former  footing. 

At  the  annual  Mhool  deotion  of  trustees  in  1868,  it  seemed  the 
majority  of  the  electors  considered  that  the  by-law  of  1867  did  not 
legally  constitute  the  section  number  18,  and  as  Shaw's  term  of 
office  as  trustee  expired  by  effluxion  of  time,  the  majority  elected 
a  person  of  the  name  of  Sanderson  in  his  place.  The  local 
superintendent  attended  that  meeting.  When  tiM  election  was  held 
for  1859  the  other  relator  Neal,  joined  with  Scott,  another  of  tho 
trustees  in  calling  the  meeting  to  elect  a  new  trustee  In  the  place 
of  Neil,  whose  term  of  oiBoe  expired,  and  on  that  occasion  one 
McQuaid  was  elected  in  Neal's  place.  The  parties,  that  is,  the 
minority,  were  then  treating  the  school  section  as  upon  the  footing 
upon  wldch  it  had  stood  previous  to  the  by-law  of  1857. 

It  appeared  that  a  school-house  had  been  built  since  the  repeal 
of  the  by*law  altering  the  section,  and  on  the  10th  of  September, 
1859,  the  township  council  passed  a  by-law  assessing  the  section 
in  $565,  to  pay  the  expenses  of  building  the  school  house,  and  for 
paying  the  teacher's  salary. 

The  present  application  was  made  on  the  part  of  the  relators, 
Shaw  and  Neal,  to  quash  these  two  by-laws  of  the  8th  of  May,  1868^ 
and  the  10th  of  September,  1869,  in  order  that  the  by-law  of  the 
19th  of  December,  1857,  altering  the  sections,  might  remain  in 
force.  The  grounds  upon  which  &e  application  was  made  were  as 
follows: 

With  regard  to  the  first  of  the  by-laws — 1.  Hist  the  bv-law 
was  passed  without  notice  to  the  trustees  of  school  sections  8  and 
18,  and  other  parties  affected  thereby,  and  without  the  request  of 
a  majority  of  the  freeholders  and  householders  of  the  school  sections 
to  be  affected  by  it. 

2.  That  the  by-law  does  not  set  out  or  recite  any  such  notice  or 
request  as  the  condition  precedent  for  the  passing  thereof  by  said 
council. 

8.  That  no  notice  of  the  passing  of  the  by-law  was  given  by 
the  said  council  to  the  trustees  of  the  school  sections  affiectea 
thereby,  nor  to  the  local  superintendent  of  common  schools,  either 
immediately  after  the  passing  thereof  or  on  or  before  the  26th  of 
December,  1858. 

Then,  with  regard  to  the  second  of  the  by-laws  complained  of^ 
the  objections  were : 

1.  That  the  school  section  on  which  the  rate  was  levied  was  not 
legally  formed. 

2.  That  the  by-law  was  passed  without  notice  to  the  trustees, 
and  fire^olders  and  householders  of  the  school  section  eonoemed. 

8.  That  the  by-law  was  passed  without  the  previous  request 
of  the  majority  of  freeholders  and  householders  of  said  school  sec- 
tion, as  expressed  at  a  lawful  annual  or  special  meeting  thereof 
duly  called  by  the  trustees  for  considering  the  levying  of  the  rate 
mentioned  in  the  by-law  and  the  application  thereof. 

4.  That  the  by-law  was  passed  without  the  previous  request  of 
the  lawful  trustees  of  said  school  section,  duly  made  to  the  council 
on  behalf  of  a  majority  of  the  freeholders  and  householders  ex- 
pressed at  a  public  meeting  for  the  purpose  of  authorising  said  rate 
and  application  therefor. 

6.  That  the  by-law  does  not  set  out  or  recite  that  it  was  passed 
at  the  request  of  the  tmsteea  of  the  sselioB,  dnly  made  to  such 
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eoanoil  on  behalf  of  a  majoritj  of  the  fireeholden  and  honseholden 
therein,  expressed  at  a  pnbUo  meeting  oalled  by  the  said  trustees 
for  the  purpose  of  authorising  said  rate. 

6.  That  the  by-law  was  not  applied  for  by  the  lawful  trustees 
of  said  section,  at  or  before  the  meeting  of  the  council  held  in 
August,  1859. 

7.  That  the  by-law  lenes  a  rate  on  behalf  of  an  illegal  contract 
for  building  the  school  house  mentioned' therein,  said  contract 
having  been  previously  made  with  a  member  of  the  corporation  of 
trusiees,  and  also  levies  a  rate  for  law  costs,  for  which  the  trustee 
corporation  is  not  responsible. 

The  application  was  supported  by  the  affidavits  of  the  relators 
and  others.  The  relators  swore  that  they  as  trustees,  which  they 
olidmed  to  be  as  legally  representing  the  altered  school  section, 
received  no  notice  whatever  of  the  consideration  or  passing  of  the 
by-law  of  the  8th  of  May,  1858,  and  that  they  were  informed,  and 
believed,  that  none  of  the  parties  a£fected  by  or  interested  in  the 
effect  of  that  repealing  by-law  were  informed  of  the  intention  or 
the  proceedings  of  the  council  in  passing  it,  nor  did  the  council 
enquire  or  satisfy  itself  whether  any  notice  had  been  given  to  the 
parties  concerned,  but  that  the  council  did  it  of  their  own  accord. 
They  further  said,  that  the  clerk  of  the  oounoil  did  not  notify 
the  trustees  of  it,  or  the  local  superintendent,  and  it  was  only 
lately  the^nhabitants  of  the  section  knew  that  such  a  by-law  was 
passed. 

The  byrlaw  of  the  10th  of  September,  1859  was  requested  to  be 
passed  by  Sanderson  and  McQuaid,  trustees  of  school  section  num- 
ber 18,  which  they  contended  they  represented.  With  respect  to 
this  by-law  the  relators  swore  that  those  persons  who  asked  the 
council  to  pass  the  by-law  had  no  authority  to  do  so,  because  they 
were  wrongfully  elected,  and  had  not  the  true  seal  of  the  corpora- 
tion, which  the  relators  contended  remained  in  their  hands.  They 
said  they  were  not  aware  of  any  meeting  having  been  called  to  con- 
sider the  levying  of  a  rate,  and  they  believed  none  was  called ;  that 
treating  the  relators  as  the  lawfiil  corporation  of  trustees,  the 
council  had  fVill  notice  that  they  had  not  requested  a  rate  to  be 
levied,  and  they  denied  that  they  had  requested  the  council  to  pass 
the  latter  by-law.  The  relators  then  further  stated,  that  Sander- 
son was  the  party  who  held  the  contract  for  the  building  of  the 
school  house  mentioned  in  the  by-law,  and  for  which  the  rate  was 
levied,  and  Airther,  that  they  were  informed  and  believed  that  the 
costs  of  a  division  court  suit,  paid  by  one  Scott^  were  included  in 
the  rate. 

The  relators  were  supported  by  the  affidavits  of  three  other 
personSi  inhabitants  of  the  section,  with  regard  to  what  they  had 
stated. 

M,  JR.  V^nkoughfut  shewed  cause. 

The  application  was  opposed  upon  affidavit  of  Scott,  who  was  the 
reeve  for  the  year,  1869,  and  who  stated  that  he  was  a  councillor 
for  both  the  years  1858  and  1859,  and  was  one  of  the  school  trus- 
tees in  1857,  at  the  time  the  then  coudoII  made  the  alteration. 
He  said  that  there  never  was  any  public  meeting  of  the  freeholders 
and  housjeholders  for  the  purpose  of  petitioning  the  council  to  make 
an  alteration  in  the  sections.  A  notice  was  given,  however,  that 
the  council  would  be  asked  to  make  the  alteration,  and  in  conse- 
quence of  that  he  appeared  at  the  meeting  of  the  19th  of  December, 
1857,  to  oppose  the  alteration,  and  he  produced  the  petition  of 
^wenty-siz  of  the  inhabitants  opposing  the  alteration.  Neal,  one 
pf  the  trustees,  a  relator  now,  appeared  and  produced  a  petition 
of  thirteen  of  iJie  inhabitants  in  favour  of  the  alteration.  At  that 
time  the  other  relator,  Shaw,  was  both  a  trustee  and  councillor, 
and  he  supported  the  alteration.  Scott  further  stated  that  it  was 
found  the  alteration  worked  injuriously,  and  broke  up  the  school, 
and  upon  taking  legal  advice  he  was  informed  that  the  by-law  al- 
^ring  the  sections  was  itself  illegal,  and  unless  it  were  repealed 
steps  might  be  taken  to  quash  it     This  was  communicated  to  the 

gouncil,  and  the  members  of  the  council  then  had  an  interview  with 
haw,  ani  Shaw  was  informed  that  if  he  would  give  security 
against  the  costs  the  council  would  allow  the  by-law  of  the  19th 
December,  1857,  to  be  tested,  but  this  Shaw  refused  to  do,  where- 
upon, to  avoid  trouble  and  expense  to  the  township,  the  council, 
as  Scott  stated,  on  the  8th  of  May,  1858.  repealed  the  by-law  of 
]>ecember,  1857. 
Theaffidavit  of  Scott  was  supported  by  affidavits  of  six  other 


persons,  inhabitants  of  the  section  18,  all  denying  that  any  meeting 
was  ever  called  or  held  for  the  purpose  of  considering  the  expedi- 
ency of  any  alteration.  All  these  persons  said  that  they  were  op- 
posed to  it,  and  that  the  minority  of  inhabitants  were  opposed  to 
it :  that  the  effect  of  the  alteration  was  to  destroy  the  section,  and 
that  it  would  be  impossible  to  maintain  a  school  in  it. 

BuBNS,  J.,  delivered  the  judgment  of  the  court 

With  respect  to  the  ground  upon  which  the  defendants  attack  the 
by-law  of  1857,  as  a  reason  why  it  might  be  repealed  by  the  town- 
ship council — ^namely,  that  no  public  meeting  was  held  of  the  free- 
holders and  householders  of  the  inhabitants,  or  any  request  made 
to  the  council  expressed  at  any  meeting  for  the  purpose,  to  make 
an  alteration  in  the  sections,  Uiis  court  has  already  decided  in  Ne99 
and  The  Municipality  of  Saltfittt,  and  Ley  and  The  Municipaiity  of 
Clarke,  (18  U.  C.  R.  408  &  433,)  that  it  is  not  necessary  to  confer 
power  upon  the  council  to  alter  school  sections  that  it  should  first 
be  asked  to  do  so  by  that  mode  of  request  All  that  is  necessary, 
in  case  of  an  alteration  being  asked  for,  is  that  all  parties  affected 
by  the  alteration  shall  have  been  duly  notified  of  the  intended  step 
or  alteration.  Notice  was  given,  and  both  sides,  those  favourable 
to  the  alteration  and  those  opposed  to  it,  were  present  and  were 
heard,  but  the  council  notwithstanding  passed  the  by-law  making 
the  alteration.  Why  then  it  should  be  supposed  in  May,  1858, 
that  the  by-law  was  illegal,  it  is  difficult  to  conceive,  unless  it  be 
that  the  parties  thought  the  council  ha^l  no  power  to  pass  it 
against  the  wish  of  the  migority  of  the  inhabitants  of  the  school 
section  T  According  to  the  affidavits  and  petitions  pro  and  eon^ 
there  seems  io  be  little  doubt  the  by-law  was  passed  contrary  to 
the  wishes  of  a  majority  of  the  inhabitants.  Nevertheless  it  was 
a  legal  by-law,  and  it  could  only  be  got  rid  of  agidn  upon  legal 
grounds.  / 

This  latter  point  is  involved  in  the  attack  made  by  the  relators 
upon  the  by-law  of  the  8th  of  May,  1858,  and  the  question  is 
whether  that  by-law  has  been  legally  passed  without  notice.  It  is 
not  pretended  that  the  ratepayers  or  inhabitants  generally  of  the 
section  18,  or  the  new  section  created  by  the  by-law  of  1857,  were 
noUfied  or  had  any  notice  of  an  intention  to  pass  such  a  measure. 
It  seems  that  Shaw,  one  of  the  relators,  was  aware  on  the  7th  of 
May  that  such  a  measure  was  before  the  council,  for  he  was  then 
asked  to  give  the  council  a  guarantee  agidnst  costs,  and  they  would 
allow  the  by-law  to  stand  which  was  then  still  in  force;  but  this  he 
refused  to  do.  It  appears  there  was  a  division  among  the  inhabi- 
tants immediately  after  the  passing  of  the  by-law  of  1857,  and 
each  division  elected  its  own  set  of  trustees,  or  rather  another 
trustee  to  fill  up  a  vacancy.  There  seems  to  be  little  doubt,  that 
in  the  contest  going  on  between  the  two  parties,  the  one  favorable 
to  no  change  being  made  in  the  section  was  the  moat  numerous. 

The  qnestion,  however,  is  not  which  was  the  most  numerous 
party  electing  the  trustee  in  1858,  or  which  of  them  had  most 
friends  in  the  council  in  May,  1858,  but  the  question,  is  whether 
the  council  had  any  power  to  repeal  the  previous  by-law  without 
the  paries  interested  in  it  being  notified  of  the  alteration  the  repeal 
would  effect  ? 

The  repealing  of  the  previous  by-law  undoubtedly  was  another 
alteration  in  the  section,  and  that  could  not  go  into  operation  until 
the  25th  of  December,  1858.  The  4th  sub-section  of  section  18  of 
the  school  act  of  1850,  enacts  that  no  application  for  an  alteration 
shall  be  entertained  unless  it  shall  clearly  appear  that  all  parties 
affected  by  such  alteration  have  been  duly  notified  of  the  intended 
application.  The  giving  of  notice  is  a  condition  precedent  to  the 
council  entertaining  the  application,  and  this  pro^sion  must  apply 
as  well  to  the  repeal  of  a  law,  which  would  itself  constitute  an  al- 
teration, as  of  a  notice  in  the  first  case  of  making  a  change. 

For  this  reason  the  by-law  of  the  8th  of  May,  1858,  must  be 
quashed. 

Then  comes  the  next  by-law,  levying  the  rate.  If  the  by-law 
upon  that  which  is  founded  be  quashed,  it  is  impossible  this  can 
stand.  The  by-law  of  the  8th  of  May,  1858,  being  removed  out  of 
the  way,  then  that  of  December,  1857,  remains  in  force,  and  by 
that  a  new  section,  number  9,  was  created  out  of  sections  18  and 
8.  The  by-law  for  levying  the  rate,  however  is  for  section  18  as 
it  formerly  stood,  and  under  that  those  who  would  be  in  the  new 
section  9  are  called  on  to  pay,  which  cannot  be  right  bo  long  as 
number  9  remains. 
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Without  entering  into  the  points  raised  against  the  last  by-law 
which  haTe  been  taken,  it  is  sufficient  to  say  that  in  remoTing  the 
by-law  of  the  8th  of  May,  1858,  the  other  mnst  go  with  it. 

The  rale  should  therefore  be  made  absolute  with  costs. 

Bule  absolute. 


MoGastht  y.  Thi  CoBPOBATioir  or  the  Yillaqs  of  Oshawa. 

VUtoife  eoTportdUm9--IhUy  to  moBbKtafnerouiingt, 

Tb»  plalnWr,  Hying  in  an  incorporated  TiUice.  laid  a  plank  from  bis  door  aero« 
the  ditab  to  the  street,  \>j  whieh  be  waa  In  the  habit  of  erowing,  although  the 
ditch  waa  deep  there,  and  he  might,  by  going  down  the  sidewalk  a  abort  dia- 
tanee,  have  croased  where  it  waa  shallow.  In  crossing  by  this  plank  at  night  he 
fell  off  and  broke  hia  leg;  and  he  thereupon  sned  the  corporation,  alleging  that 
It  waa  their  duty  to  haTe  maintained  a  proper  crossing  fh>m  his  house  to  the 
street. 

Bdd^  that  there  was  no  snch  daty  Ineamhent  on  the  defendants,  and  fliat  the 
action  could  not  be  maintained. 

The  declaration  stated  that  the  plaintiff  owned  a  lot  In  the  Til- 
lage of  Oshawa,  at  the  head  of  a  street  called  Mechanic  street : 
that  between  his  land  and  the  street  there  was  a  ditch  for  draining 
the  street :  that  it  was  the  duty  of  the  defendants  to  keep  that 
ditch  in  proper  repair,  and  to  make  and  maintain  a  sufficient 
bridge  or  crossing  oyer  the  ditch  from  the  street  to  the  plaintiff's 
land  and  dwelling  house :  that  they  neglected  to  do  so  :  that  the 
crossing  there  was  insufficient,  and  the  plaintiff,  in  crossing  from 
the  street  to  his  dwelling  house,  fell  into  the  ditch,  and  broke  his 
leg. 

Defendants  pleaded, — 1.  Not  guilty.  2.  The  same  plea  by  sta- 
tute. 8.  That  they  were  not  possessed  of  the  street,  as  the  declara- 
tion alleged.  4.  That  the  plaintiff  was  injured  by  his  own  care- 
lessness, default  and  neglect  5.  That  the  plaintiff's  cause  of  ac- 
tion did  not  arise  within  three  months  of  the  action  brought  6. 
That  the  street  was  not  a  highway  as  alleged. 

At  the  trial,  at  Whitby,  before  Hagarty,  J.,  an  amendment  was 
allowed  to  be  made  in  the  declaration^  ayerring  that  it  was  the 
defendants'  iuty  to  make  and  maintain  a  bridge  or  crossing  over 
the  ditch  to  the  plaintjft's  land  and  house,  and  that  they  did  not 
do  so.  Before  the  amendment,  the  statement  was  that  the  defen- 
dants did  not  keep  the  ditch  in  repair,  and  the  injury  was  ascribed 
to  their  de&ult  in  not  doing  that.  The  defendant  objected  to  the 
amendment 

The  eridence  shewed  that  the  ditch  spoken  of  was  an  ordinary 
ditch  on  the  edge  of  the  street,  intended  as  usual  to  be  open,  like 
the  other  side  ditches  in  the  Tillage.  The  soil  being  loose,  the 
ditch  had  become  wider  and  deeper ;  and  was  at  the  time  of  the 
accident,  about  six  feet  wide  at  the  top  and  about  three  feet  deep. 

The  plaintiff  could,  by  going  a  short  distance  along  the  side- 
walk, haTe  aToided  the  part  where  this  deep  ditch  was,  but  in 
order  to  cross  more  directly  from  the  street  to  his  house,  he  had 
himself  laid  a  single  plank  OTcr  the  ditch,  by  which  he  was  in  the 
habit  of  crossing.  This  plank  was  narrow  at  one  end,  and  so  was 
unsteady,  and  ooming  home  one  night  he  fell  off  the  plank  and 
broke  bis  thigh.  Me  had  ncTor  applied  to  the  defendants  to  make 
a  crossing  firom  the  street  to  his  premises,  and  it  was  proTod  that 
the  inhabitants  in  the  Tillage  prorided  such  crossings  for  themseWes, 
none  being  proyided  by  the  corporation,  except  at  the  intersections 
of  streets. 

It  was  objected  by  the  defendants'  counsel  that  the  defendants 
were  entitled  to  notice  of  action :  that  the  action  should  haTe  been 
brought  within  three  months ;  and  that  it  was  the  plaintiff's  own 
negligence  to  place  there  an  insufficient  plank. 

LeaTC  was  reserTed  to  moTo  to  enter  a  nonsuit  or  a  Tcrdiot  for 
the  defendants  on  these  objections. 

Bell,  (of  Toronto,)  obtained  a  rule  niti  accordingly.  He  cited 
Mackinnon  t.  Penaon^  18  £ng.  Rep.  609 ;  22  Vie.,  oh.  99,  sees. 
822,  828 ;  18  &  14  Vic,  ch.  15,  sec.  1. 

Cameron,  Q.  C,  shewed  cause,  and  cited  Mayor  j-c,  of  Lime 
Regit  t.  Henley ^  2  Gl.  &  Fin.  864 ;  WkUehouee  t.  Birmingham  Canal 
Co.f  27  J.  J.  Ex.  25 ;  Oibbs  t.  Trueteee  of  the  Liverpool  Doekt^  lb. 
821 ;  Ruck  t.  WUUame,  8  H.  &  N.  808 ;  Grant  on  Corp.  601-2. 

BoBiHsoN,  C.  J.,  dellTered  the  judgment  of  the  court 

The  statute  18  &  14  Vic,  ch.  16,  sec.  1,  which  was  cited  in  this 
ease  does  not  apply  to  incorporated  Tillages,  but  only  to  cities  and 
towns,  and  anything,  therefore,  that  might  turn  upon  proTisions 
in  that  statute  cannot  affect  the  question  before  us.    But  the 


Municipal  Act,  22  Vic,  ch.  99,  sees.  822,  828,  extends  the  pro- 
Tisions of  that  statute  to  incorporated  Tillages.  If  the  street  from 
which  the  plank  was  laid  to  the  plaintiff's  premises  by  himself  was 
a  public  street,  which  we  assume,  then  by  the  clauses  of  tha  Muni- 
cipal Corporations  Act  just  referred  to,  it  was  the  duty  of  the  cor- 
poration of  the  Tillage  to  keep  it  in  repair,  and  a  right  of  action  is 
giTcn  to  any  indiTidnal  who  may  sustain  damage  from  the  neglect 
to  do  BO.  jSut  then,  any  action  on  that  ground  must  be  brought 
within  three  months  of  tiie  damage  being  suffered,  as  the  statute 
requires,  which  this  action  was  not ;  and  we  do  not  see  proof  that 
the  street  was  out  of  repair. 

Then,  as  to  the  other  ground  of  action  introduced  by  the  amend- 
ment—namely, the  neglect  of  the  defendants  of  an  alleged  duty  to 
proTide  a  bridge  or  crossing  from  the  street  to  the  plaintifTs  land 
and  hous»-^no  authority  has  been  shewn  for  asserting  that  to  be 
a  duty  imcumbent  on  the  corporation,  and  we  do  not  &ink  it  is. 

The  public  crossings  or  bridges  OTer  the  side  ditch  at  the  inter- 
section of  streets  is  all  that  we  see  tho  corporations  of  cities,  towns, 
and  Tillages  do  in  fact  proride :  it  is  all,  so  far  as  we  haTe  obserTcd, 
that  the  inhabitants  of  towns  expect  them  to  proride,  and  we  do 
not  think  that  the  duty  could  reasonably  be  extended  further.  If 
the  plaintiff  in  this  case  had  walked  a  few  yards  further  along  the 
street,  he  would  haTe  had  the  adTantage  of  the  public  crossing 
OTer  the  ditch  into  the  other  street  which  intersected  it,  and  thence 
could  haTe  got  couTenientiy  upon  his  own  land. 

The  plaintiff,  like  others,  seems  to  haTe  desired  the  conTcnience 
of  crossing  from  the  street  directly  opposite  to  his  own  door,  and 
he  seems  also  to  haTe  taken  upon  himself  to  proride  a  crossing, 
but  only  by  a  single  plank,  which  in  the  night  time  he  should  haTe 
considered  it  is  not  always  safe  to  trust  to,  for  the  plank  may 
easily  haTe  been  shifted  in  its  position  so  as  not  to  rest  firmly,  or 
a  false  step  may  easily  produce  an  accident 

We  should  be  making  a  decision  which  would  take  all  munici- 
palities, both  in  town  and  country,  by  surprise,  if  we  held  that  the 
defendants  were  chargeable  with  the  accident  which  the  plaintiff 
in  this  case  unfortunately  met  with.  The  Terdict  must,  we  think, 
be  set  aside,  and  a  Terdict  entered  for  the  defendants  on  the  leaTO 
reserTed  at  the  trial. 

Rule  absolute. 


HI0HAELMA8   TBBU,   1880. 


Thi  School  Tkvstivs  of  thb  Citt  or  Tobohto  t.  Thb 
MumoiPAL  Co&Po&ATioN  or  THS  Citt  or  Torokto. 

Cbn.  StaU  JJ,  O,  cap,  64,  tec  79,  ti^uc  11— Ettimate  qf  School  TnuUn—Duty  qf 

Ctty  QmneiL 

Wbere  tbe  Board  of  Scbool  Trusteei  of  a  city  prepare  and  lay  before  tbe  Mntildpal 
Cooncil  of  tbe  city  an  estimate  of  snmsdeaiied  reqolette  by  tbe  School  Troeteee 
It  !■  tbe  daty  of  the  City  Oooncil  to  provide  such  eusns  in  tbe  manner  dedred 
by  tbe  Board  of  School  Trustees. 

If  the  City  Ooandl  r^'fase  so  to  do  amandamni  may  be  Inned  to  compel  tbem  to 
do  BO  at  the  inttanoe  (tf  tbe  Sdiool  Troitece. 

Cameron,  Q.C,  obtained  a  rule  in  this  term  on  the  Municipal 
Council  of  the  Corporation  of  Toronto  to  shew  cause  why  a  pre- 
emptory  mandamus  should  not  issue,  con:manding  them  to  assess 
and  leTy  $30,000  orderei  by  the  Board  of  School  Trustees  of  the 
city  to  meet  the  expenditure  of  the  Common  Schools  of  the  city 
for  1860,  according  to  the  estimate  famished  by  the  Board  to  the 
Municipal  Corporation,  by  IcTying  such  a  rate  upon  the  rateable 
property  in  the  said  city  as  shall  be  sufficient  to  raise  the  said 
sum  of  $80,000. 

This  rule  was  obtained  upon  an  affidaTit  made  by  one  of  the 
School  Trustees  that  tbe  annual  Talue  of  the  whole  ratable  pro- 
perty in  the  city  for  the  current  year  (1860),  as  finally  settied  by 
the  Court  of  RcTision,  is  $1  648,888.  That  the  School  Trustees  ad- 
opted the  sum  of  $80,000  as  the  expenditure  required  for  the 
Common  Schools  for  1860.  That  an  estimate  was  accordingly  fur- 
nished by  the  Trustees  to  the  Corporation  of  the  city,  and  that  the 
City  Council  passed  a  by-law  to  assess  and  leTy  1  cent  and  6  mills 
in  the  dollar  on  the  aboTC-named  Talue  for  such  Common  School 
expenditure,  and  no  more ;  but  that  such  rate  is  not  sufficient  to 
raise  $80,000— that  it  will  require  a  rate  of  two  cents  in  the  dollar 
to  do  so. 

The  City  Council  did  pass  a  by-law  which  would  haTe  imposed 
a  larger  rate  for  school  purposes,  the  particulars  of  which  by- 
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liiir  waA  not  shown  to  the  ooort  ^  bal  aftorwarda,  on  the  24th 
October,  1860,  repealed  that  by-law,  whioh  had  fixed  the  rate  for 
the  year,  and  whleh  appropriated  the  prooeeda  on  it  to  Toriona 
purposes,  inelnding  sohool  purposes,  and  they  passed  another  by- 
law as  a  sabstitnte  for  the  first,  aisd  in  this  latter  by-law  they 
provided  that  of  the  proeeeds  ef  a  rate  of  16  cents  in  the  dollar, 
Imposed  for  all  pnrposes  mentioned  in  the  by-law,  the  proportion 
of  1  cent  and  six  mills  sball  be  applied  to  '*  defray  part  of  the 
expenses  of  Common  School  Edueatioa." 

No  affidaTits  were  filed  in  answer  to  the  mle. 

It  was  sworn  that  the  City  Council  haTing  been  called  npoa  by 
the  School  trustees  to  impose  the  necessary  rate  of  two  oenis  in 
the  dollar  upon  the  whole  valae  of  ratable  property,  dsoUned  to 
do  00. 

A,  WiUon,  Q.  C,  in  showing  oause  against  the  issning  of  a  per- 
emptory mandanms  oonteaded  that  the  School  Tmstees  have  do 
right  to  insist  that  the  city  shall  impose  a  rate  for  sohool  purposes, 
bManse  they  may  hare  the  means  in  their  hands  of  defraying  the 
expense,  or  part  of  it,  without  sudi  rate,  or  they  may  choose  to 
raise  the  sum  by  a  loan. 

He  objected  also  that,  as  the  School  Act  enabled  the  School 
Tmstees  to  raise  the  money  themseltes  by  rate,  they  are  not  in 
want  of  the  extraordinary  remedy  by  mandamus,  and  on  legal 
prinoiples  haTO  therefore  no  right  to  it 

Cameron,  Q,C.,  eited  Consol^ated  Statutes,  U.C,  cap.  64,  sec. 
79,  sab-sec.  21,  p.  747,  BroekwOU  School  Trwfeea  t.  The  Town 
CouneU  of  BroekvUle,  4  U.  C.  Q.  B  802,  School  Tnuteet  of  PoH 
Ho^  T.  The  Town  CotmcU  of  Fort  Hope,  4  U.  C.  C.  P.  418;  School 
T^tuteet  of  OaU  t.  The  MtuieipaUt^  of  Oalt,  Id  U.  C.  Q.  B.  611. 

A,  WUeon,  contra,  eited  The  King  t.  The  Severn  and  TFy«  Rail' 
road  Co.,  2  B.  &  Al.  646 ;  The  King  t.  The  Brietol  Dock  Company, 
6  B.  &  C.  181h 

RoBiivsoir,  C.  J. — In  the  case  cited  of  the  The  BtockwUe  School 
Trutttet  ▼.  The  Town  Council  of  Broekville,  4  U.  C,  Q.B.  802,  this 
Court  had  granted  a  mandamus  nisi  to  which  a  return  was  made, 
and  that  retnm  brought  up  a  particular  qaestion,  whether  they 
had  or  had  not  proceeded  irregularly  in  an  important  step  whioh 
they  had  taken  in  substituting  one  general  School  for  four  local 
schools,  and  incurring  without  reference  to  the  ratepayers  a  large 
expense  in  erecting  the  new  sohool.  The  Town  Council  rested 
their  opposition  to  raising  the  money  by  rate  on  the  ground  that 
that  measure  of  the  trustees  was  illegal. 

This  was  an  important  question,  which  both  parties  desired  should 
be  determined  by  the  Court,  and  it  was  raised  in  that  formal  manner 
on  the  return  to  the  mandamus.  The  Court  were  bound  to  give 
judgment  on  the  sufficiency  of  the  return  made  by  the  Town 
Council,  and  finding  it  to  be  insufficient  they  decided  acoordlngly, 
and  the  writ  was  ordered. 

The  ground  taken  here,  that  the  School  Trustees  had  power  by 
law  to  raise  the  rate  themseWes,  and  therefore  could  not  caU  upon 
the  Court  to  command  the  Council,  does  not  seem  to  have  been 
taken,  and  it  is  not  likely  that  it  would  be,  because  the  objection 
went  to  the  right  to  raise  the  rate  either  by  their  own  means  or 
tl^  other,  on-account  of  the  alleged  illegality  of  the  expenditure 
in  putting  up  the  new  school  house. 

That  case,  therefore,  cannot  be  relied  on,  as  an  authority  for 
maintaining  that  the  trustees  can,  as  a  matter  of  right,  insist  in 
all  cases,  on  the  Municipality  raising  the  money  by  rate. 

Then,  looking  at  the  other  case  of  the  School  TV^ateee  of  Port 
Hope  T.  The  Town  Council  of  Port  Hope,  4  U.  C.  C.  P.  418,  and 
School  TrueUee  of  OaU  ▼.  The  Municipality  of  Qalt,  18  U.  C.  Q.  B. 
611,  and  looking  at  the  existing  Sohool  Act,  cap.  64,  (Consolidated 
Statutes,  Upper  Canada,)  I  think  it  results  from  the  whole  that  the 
Court  may,  if  U  shall  seem  to  them  to  be  manifestly  proper  in  any 
ease  on  the  facts  before  them,  order  the  Municipality  of  a  city  to 
raise  a  rate,  notwithstanding  the  School  Trustees  might,  under  the 
the  Act,  impose  and  collect  the  necessary  rate  themseWes. 

I  take  this  case  to  come  expressly  under  the  79th  sec.  of  oap. 
64.  Here  the  School  Trustees  have  laid  before  the  Council  their 
estimate  of  the  sum  required  for  the  year  for  sohool  purposes, 
wherenpon  the  statute  says,  p.  747,  sub-sec.  11  (f.),  '<  And  the 
Council  of  the  city,  town  or  village,  ehaU  provide  such  sums  in  the 
manner  desired  by  the  said  Board  of  Sohool  Trustees." 

1  am  not  sure  what  may  be  meant  by  the  words  .**  in  the  manner 


deeirtdy  It  can  hardly  mean  that  they  are  to  determine  for  the 
Council  whether  the  money  shall  be  paid  out  of  city  funds  that 
may  be  had,  or  borrowed  on  debentures,  or  raised  by  rate,  and  if 
by  rate,  the  manner  of  loTying  it  It  means  rather,  I  suppose, 
that  the  City  Council  are  to  take  care  and  provide  at  such  periods 
and  in  such  sums  as  it  may  be  called  for. 

The  sub-section  12  of  this  clause  is  all  that  I  find  in  the  existing 
School  Act  which  gives  power  to  the  Board  of  School  Trustees  in 
a  city  to  levy  sohool  rates,  and  that  seems  to  be  a  mere  discretion- 
aiy  power  that  may  be  exercised  in  ud  of  the  power  of  the  city  to 
collect  school  moneys^  and  when  the  trustees  levy  money  under 
that  provision,  it  would  not  be  on  ratepayers  generally,  but  on  the 
parents  or  guardians  of  the  children  attending  any  sohool  under, 
their  charge.    These  at  least  are  not  co-extensive  powers. 

It  is  very  reasonable  for  the  City  Council  to  say  that  the  trustees 
cannot  dictate  to  them,  neither  should  the  Court  order,  by  what 
means  they  are  to  provide  money,  whether  by  rate  or  loan,  and 
the  case  from  Port  Hope,  13  U.  C.  Q.  B.  611,  that  ol^jeotion  was 
said  by  the  Court  to  have  much  force. 

But  in  all  that  is  before  us  in  this  case  we  see— 

Ist.  That  the  City  Council  have  reoeived  the  usual  estimate  for 
the  year,  and  have  objected  to  it 

2nd.  That  they  proceeded  to  provide  by  by-law  for  raising  the 
whole  sum  by  rate. 

8rd.  That  they  afterwards  in  elFeot  cancelled  what  they  had 
done,  so  far  that  they  have  provided  a  less  rate,  which  will  only 
produce  a  part  of  the  sum,  and  will  leave  the  rest  unprovided  for. 

4th.  That  having  every  opportunity  of  showing  their  rea- 
son for  doing  thid,  they  have  given  no  reason,  but  leave  to  their 
full  force  the  grounds  of  complaint  which  the  Trustees  have  laid 
before  us.  If  they  substituted  a  rate  of  one  oent  and  six  mills  for 
a  rate  of  two  cents,  because  that  would  produce  the  sum  required, 
or  because  they  have  paid,  or  are  ready  to  pay,  or  mean  to  provide 
the  residue  by  law,  or  from  their  current  general  purpose  funds, 
or  for  any  other  good  reason,  we  may  take  it  for  granted  they 
would  have  laid  the  reason  before  us  by  affidavits. 

Not  having  done  so,  we  are  bound,  I  think,  to  proceed  upon  the 
assumption  that  they  have  no  good  reason  to  offer. 

The  interests  of  the  Common  Schools  are  too  important  in  a  largs 
city  to  admit  of  a  sudden  suspension  of  their  proeedings,  from  any 
dispute  of  this  kind  between  the  two  authorities,  if  it  can  possibly 
be  avoided.    It  would  produce  the  utmost  incenvenienoe. 

I  think  we  must  make  the  rule  absolute,  for  the  obligation  upon 
the  City  Council  under  the  statute  is  express  in  its  terms,  and  no 
good  reason  has  been  shown  why,  since  it  has  be«i  executed  In 
part,  it  has  not  bemi  executed  to  the  full  extent 

The  cases  cited  from  2  B.  &  Al.  646,  and  6  B.  &  C.  281,  are  sat* 
isfactory  authorities  for  the  purpose  for  which  they  are  cited,  but 
do  not  apply  under  the  circumstances  of  this  case  to  restrain  us 
from  doing  what  we  can  to  prevent  what,  for  all  that  appears, 
might  come  to  be  a  great  public  evil.  If  the  City  Corporation  shall 
hereafter  show  that  they  have  rendered  it  unnecessary  to  levy  a 
rate  as  required  by  providing  the  money  without  delay,  either 
wholly  or  in  part,  from  other  sources,  they  may  be  assured  that 
no  fault  will  be  found  with  such  a  course. 

It  is  but  just  towards  the  city  to  suppose  that  if  they  were  pre- 
pared to  meet  the  estimate  without  levying  a  rate,  they  would  not 
have  left  them  to  this  time  unpaid,  or  at  least  such  amounts  on 
acoount  as  were  from  time  to  time  required. 

Rule  absolute. 


CHAMBERS. 


StporteA  ^  ItoBiBt  A.  HAsauev,  Esq.,  BefriOar-ei'Law. 

Hauiltox  aWd  Bavis  v.  HoiiOOMB,  MoPhibsou,  Aim  Ceam. 

Several  Defendante-^Ca,  Sa,—Arreet  qf  one^Satitfactian  of 

Judgments 

Hdd,  thftt  the  aireBt  of  one  of  MvenJ  defenduita  under  a  at.  ««.,  and  his  tabM* 
qnentdiMhargewiththeoonMBtofpUlatlir  operate!  m  a  latiefaetlon  of  the 
Jndgment  hy  all  the  defendants;  and  this,  althongfa  plaintiff  at  the  time  of  the 
d&Kbarge  expressl/  stipulated  that  his  other  remedies  oa  the  judgment  were 
not  to  be  impMrnTby  the  dl«>harge.  ^j^^^  ^^  jg^i  j 

This  was  a  summons  to  set  aside  a  writ  of  fi.  fa.,  iasuied  6th 
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July,  1860,  against  the  goods  of  the  defendants,  and  all  proceed- 
ings thereon,  and  for  entering  satisfaction  on  the  Jadgment  roll 
under  Ihe  follomng  oironmstanoes. 

The  plaintiffs  obtained  judgment  against  the  defendants,  in 
Janaarj,  1858,  upon  a  bill  of  exchange,  drawn  by  Messrs.  Hoi- 
comb  &  Henderson,  upon  and  accepted  by  the  defendants,  McPher- 
Bon  ft  Crane. 

McPherson  ft  Crane  made  an  assignment  for  the  benefit  of  ere- 
ditoTB,  on  the  2nd  Jan.,  1858.  In  June,  1858,  the  defendants  sned 
out  a  ea.  ta,  upon  the  jadgment,  agunst  all  the  defendants,  and 
tiiereapon  the  defendant,  McPherson,  was  amsted  and  charged 
in  execution ;  and  on  the  8rd  July,  1858,  the  plaintiff's  solicitor 
authorised  the  sheriff  to  discharge  him  by  a  memorandum  in  writ- 
ing, as  follows :  **  Mr.  Sheriff  you  will  please  discharge  the  de- 
fendant, John  McPherson,  from  custody,  under  the  ca,  sa.  in  this 
cause,  upon  payment  of  your  fees." 

The  defendant  was  discharged,  and  the  plaintiffs  signed  the  deed 
of  assignment,  made  by  McPherson  &  Crane,  on  or  about  the  20th 
July.  The  plaintiffs,  on  5th  July,  1860,  sued  out  a>L  fa,  against 
the  goods  of  the  defendants,  and  under  it  the  sheriff  Mixed  goods 
in  the  possession  of  the  defendant  Holcomb. 

It  was  sworn  on  the  part  of  the  plaintiffs,  that  the  understand- 
ing when  McPherson  was  discharged,  was  that  the  plaiatiffii  were 
not  to  be  affected  by  the  discharge,  bnt  were  to  be  at  liberty  to 
enforce  the  judgment  by  any  other  remedy. 

OaU,  Q.  (7.,  for  the  summons  submitted,  1.  That  satisfactioa  of 
a  judgment  by  one  of  seteral  defendants  is,  as  agunst  the  judgment 
creditor,  satisfaction  by  all.  2.  That  th«  arrest  of  one  defendant 
in  the  cause  under  a  ea.  ta,,  and  his  subsequent  <fischarge  from 
custody  by  the  order  of  the  plaintiff's  attorney,  operates  as  a  sa- 
tisfaction of  the  judgment  by  the  defendant  arrested.  He  referred 
to  ViffertT,  Aldrich,  4  Burr.,  2482;  JaquM  t.  Whithy,  1  T.  R., 
667  ;  Clarkt  r,  Clement,  et  a2.,  6  T.  R.,  525  ;  CatUm  t.  Amottt 
8  C.  B.,  N.  S..  796. 

EarrUon,  B,  A.,  contra,  contended,  1.  That  the  arrest  under  a 
ea.  ea,  was  not  per  ee  a  satisfaction  of  the  debt  2.  That  this  f(^- 
lowed  by  the  discharge  from  custody  by  the  order  of  Ihe  plaintiff's 
attorney,  was  not  sniBoient  to  work  sattsfaotioii.  8.  That  the  con- 
sent of  plidntiff  to  the  discharge,  most  be  shown  to  have  been 
tepress  and  abe<dute.  4.  That  when  plaintiff  consented  to  tiie 
discharge  in  this  cause,  it  was  upon  the  express  resenration  of  his 
other  remedies  of  the  judgment  6.  That  the  arrest  and  subse- 
quent discharge  of  a  single  defendant,  would  not  operate  as  an 
absolute  satisfaction  of  the  debt,  but  only  to  bar  Uie  plaintiff's 
remedy  by  ea.  ea.  as  against  the  particular  defendant.  Q.  That^ 
if  a  satisfaction,  the  liability  of  defendants  as  drawers  of  a  bill  of 
exchange,  is  under  oar  statutes  several,  as  if  separate  actions  had 
been  brought,  and  so  satisfaction  by  arrest  and  discharge  of  one 
would  be  no  bar  to  proceedings  against  the  others.  He  referred 
to  Con.  Btat,  U.  C.  cap.  22,  s.  274,  p.  244;  lb.  cap.  42,  s.  23,  ei 
seq.  p.  446;  Denton  ▼.  Go^rey,  ei  at.,  11  Jur.,  800;  Jffarrie  t. 
Masl  India  Co.,  11  Moore,  P.  C.,  89  ;  Thompsons.  Faritk,  5  C.  B., 
B.  &.,  685. 

BusMS,  J. — Mr.  Harridon  relies  on  Denton  tf .  God/rey,  1 1  Jur. 
800;  Ilamee  ▼.  £a$t  India  (7».«  11  Moore,  P.  C,  89;  and  Thomp- 
eon  T.  ParUh,  5  C.  B»  N.  9.,  085,  to  establish  the  general  prin- 
cipal that  a  ea.  ea.  executed  against  Ihe  defendant  is  not  a  satis*- 
faotion  of  the  judgment,  and  that  plaintiff  may  obtain  satisfac- 
tion from  another  defendant,  though  he  baa  discharged  McPher- 
son. He  argues  also,  that  the  defendant  Holcomb  is  not  a  joint 
contractor  with  McPherson  and  Crane,  and  tJieofefore  the  taking 
of  the  person  of  McPherson  is  no  satisfaction. 

For  the  purpose  of  determining  the  question  raised  in  this  cause, 
it  does  not  appear  to  me  we  are  to  go  behind  the  jadgment  and 
examine  upon  what  it  is  founded.  Admit  it  to  be  that  Halcomb 
was  only  liable  as  drawer  of  the  bill,  and  the  other  two  as  ae- 
oeptors,  and  that  if  there  had  been  separate  actions,  the  discharge 
of  the  defendants  from  an  arrest  in  one,  would  have  been  no  dis- 
charge in  the  other,  yet  when  the  bill  has  passed  into  judgment 
in  one  action  against  all,  there  is  no  longer  a  several  liability  in 
different  characters,  all  are  equally  liable  upon  the  judgment,  and 
it  must  be  considered  as  one  judgment.  The  bill  is  merged  in  the 
judgment,  and  the  execution  must  follow  the  judgment  both  as 
respeots  the  different  kinds  of  execution,  and  as  respects  all  the 


defendants,  unless  there  be  some  legal  excuse  or  reason  for  it. — 
Hob.  59 ;  Raynee  v.  Jonee  ei  al.,  9  M.  ft.  W.,  104. 

Where  the  plaintiff  obtained  a  verdict  in  trespass,  against  two 
defendants,  both  of  whom  were  arrested  on  a  joint  eapiae  ad  etUie^ 
faciendum,  and  one  was  discharged  on  giving  a  promissory  note  to 
the  plaintiff,  the  Court  of  Common  Fleas  held  that  this  operated 
to  discharge  tiio  other.  See  BalUne  r.  Friee  ^  Payne,  2 
Moore,  285. 

The  true  nature  of  the  question  in  this  case  is,  whether  the 
judgment  is  to  be  considered  satisfied  or  not  by  what  the  plaintiff 
has  done,  for  if  the  judgment  has  been  satisfied  as  respeots 
McPherson,  there  can  be  no  question  that  once  being  satisfied 
there  is  an  end  of  it  for  any  purpose  whatever. 

I  agree  with  the  proposition  that  the  mere  taking  of  tiie  per- 
son upon  a  eapiae  ad  eatiafaeiendum  is  not  satisfaction  per  ee  of 
the  judgment.  But  here  the  plaintiffs  themselves  discharged 
McPherson,  and  the  question  is  whether  that  act  did  not  e&^e 
him  to  have  the  judgment  treated  as  satisfied. 

It  appears  to  me  that  the  cases  of  Viyere  v.  Aldrieh,  4  Bun*., 
2484 ;  Jaquee  v.  Whitkyj  1  T.  B.,  557,  and  Turner  v  Hayue  7  T. 
K,  420,  fully  support  the  pri^^tien  that  the  judgment  must  be 
considered,  as  respects  McPherson,  to  be  satisfied. 

If  it  is  to  be  considered  as  satisfied  with  regard  to  one  defen- 
dant, is  it  not  so  as  to  all  ?  The  case  of  Clarke  v.  Clemmt,  6  T* 
B.,  525,  and  the  case  already  mentioned  of  BaUam  v.  JPriee,  prove 
clearly  to  my  salisfhction  that  it  is  so. 

In  Clark  v.  Clemenl,  the  plaintiff  first  took  one  of  two  defen- 
dants upon  a  joint  ea.  ea.,  and  discharged  him.  The  other  defen^ 
dant  then  moved  to  have  satisfkotion  entered^  bnitbe  oourt  instead 
of  ordering  that,  made  an  order  proteoting  the  defendant  from 
arrest.  The  plaintiff  then  sued  out  a  ea.  ea.  against  the  defendant 
alone,  who  had  been  arrested,  and  then  that  defendant  applied  to 
the  court  to  set  that  writ  aside  for  irregularity,  for  being  against 
the  defendant  alone,  and  to  have  satisfaction  entered  upon  the 
roll.  The  court  decided  that  the  plaintiff  was  wrong  upon  both 
points,  and  made  absolute  the  rule  for  entering  satisfaction. 

If  the  defendant  obtains  his  discharge  by  operation  of  law,  or 
in  some  manner  to  which  the  plaintiff  is  not  consenting,  then  the 
fact  of  having  been  taken  in  execution  is  not  satisfaction.  But  if 
the  plaintiff  disohargf  the  defendant,  then  the  taking  and  the  dis- 
charge complete  the  satisfaction,  and  a  judgment  once  satisfied 
by  one  defendant  must,  as  respects  the  plaintiff,  be  considered 
so  quoad  all  the  defendants. 

I  refer  to  CaUin  v.  Kemot  8  C.  B.  N.  S.  796  ;  Jilaekbum  v.  Slu- 
part^  2  East,  248 :  Lambert  v.  PameU,  10  Jur.  81 ;  Weed  v.  Bram- 
head,  21  Law  J.  Ex.,  216. 

The  summons  must  be  made  absolute,  hot  without  coats. 

Bummotts  absolute  withoat  eosls. 


English  et  al.  v.  HsNOSRsoir. 

la  an  Action  on  th»  tommon  oouata  by  a  Toronto  agent  ef  a  ooimtvy  attornef 
against  his  principal,  for  alleged  agency  serTkeii,  leave  was  given  to  defendant 
on  the  nsnal  atHdavit,  to  ^eAd— 1.  Ve^et  Indebted.  2.  Payment.  8.  Set  off. 
4.  Mon-deliTery  of  bill  signed  by  plaintiff  0CM»  aitttntb  bdb#»  aetlim. 

(OhMnben,  ]>ed,  30, 1866.) 

This  was  an  action  brought  by  plaltflMFs  agahisl  defbndMit*  on 
the  common  counts  for  alleged  professtonal  services  rendered  by 
the  plaintiffs  attorneys  of  the  court,  as  Toronto  agents  for  tho 
defendant,  another  attorney  of  the  court  resident  and  practising 
in  Belleville. 

Jachtony  upon  the  usual  affidavit,  that  he  had  just  ground  to 
tjttverse  the  several  matters  proposed  to  be  traversed,  and  that  the 
several  matters  sought  to  be  pleaded  by  way  of  confession  and 
avoidance  were  respectively  true  in  substance,  and  in  fact,  ob- 
tained a  summons  to  plead  the  following  matters. 

1.  Never  indebted.  2.  Payment  8.  Set  off.  4.  Non-delivery 
of  bills  signed  by  plaintiff  one  month  before  action. 

He  cited  Smith  v.  Dimee,  4  Ex.  82. 

Mnglieh  showed  cause. 

MoLsAH,  J.,  made  absolute  the  summons  to  plead  all  the  mat- 
ters proposed  to  be  pleaded. 
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COURT  OF  ERROR  AND  APPEAL. 


(Reported  hy  Tbohab  Hodoixb,  Esq^  BoarristnT'alrLaw.') 
Carball  (Sheriff),  Appellant,  tb.  Pottsb,  Respondent. 


Bad,  (afflrmlng  the  Jndgmant  of  the  0.  P.)  Quit »  noond  ttaentioii  eominx  Into  a 
flberlflrs  hands  after  ■ereral  attaehmenta,  nnder  the  Abeooadinc  Debtorr  Act— 
the  debtor's  goodi  harlng  been  sold  under  the  first  exeeatlon— has  priority  erer 
the  attachment!!.  (23rd  Jannarji  1861.) 

Appeal  from  the  Common  Pleas.  This  was  an  action  against  a 
Sheriff  for  a  false  retam,  invoWing  the  question  of  priority  be- 
tween an  execution  and  attachments.  The  facts  of  the  ease  Potter 
▼.  Carrall,  are  reported  in  6  U.  C.  L.  J.,  42,  and  9  U.  C.  C.  P.,  442, 
see  also  the  case  of  Carroll  t.  Potter,  (19  U.  C.  Q.  B.,  846). 

F^ruman,  Q.  C,  and  Baird  for  the  i^peal,  Wood  and  R.  A,  ffar^ 
ruon  contra. 

RoBiNsoif,  C.  J.,  (after  stating  the  facts  of  the  oaseV  It  seems 
to  me  that  the  attachments  being  in  the  Sheriff's  hanos  before  the 
execution  of  the  respondent  are  entitled  to  priority,  according  to 
the  wording  of  the  statute.  From  early  times  it  has  been  held 
that  where  a  second  execution  agtunst  a  person  comee  into  the 
hands  of  a  Sheriff,  where  the  person  is  already  in  his  custody,  he 
does  not  go  through  the  form  of  a  second  arrest.  In  attachments 
against  the  person,  the  words  used  in  the  writ  are :  "  Keep  and 
detain  the  body,"  and  in  the  form  of  writ  given  in  the  Absconding 
Debtors'  Act  the  words  used  are,  *<  attach,  seise  and  safely  keep 
all  the  real  and  personal  property,"  ftc.  It  does  not  appear  that 
this  right  to  seiie  was  merely  to  compel  the  appearance  of  the 
absconding  debtor.    The  appeal  should  be  sustained. 

D&APiB,  C.  J.,  C.  P. — It  does  not  seem  to  me  that  the  debtor's 
goods  are  seised  by  the  attachment  When  taken  by  the  Sheriff 
one  of  three  things  happens: — 1.  Special  bail  is  put  in  by  the 
defendant,  and  then  all  his  property  so  attached  is  restored  to 
him ;  or — 2.  The  plaintiff  obtains  judgment  and  issues  execution  ; 
or— 8.  If  the  plaintiff  fails,  the  Sheriff  is  to  restore  the  property 
to  the  defendant  Now,  the  object  of  the  attachment  is  to  compel 
the  defendant  to  put  in  special  bail,  or  retain  the  goods  until  tiie 
plaintiff's  right  is  determined.  The  objects  of  writs  of  fieri  faeiat 
and  of  writs  of  attachment  are  totally  different  The  Sheriff  has 
no  authority  to  sell  except  under  executions : — ^he  could  not  sell 
under  the  attachments  unless  in  the  cases  pointed  out  in  the  sta- 
tute. Either  then  he  sold  under  the  respondent's  writ,  or  under 
the  writs  of  the  attaching  creditors,  and  now  retains  the  money  for 
these  executions.  The  seiiure  by  a  writ  of  execution  is  a  complete 
and  exhaustive  act, — not  so  a  seiiure  by  a  writ  of  attachment  On 
technical  grounds  the  respondent  is  entitled  to  priority,  and  the 
appeal  should  be  dismissed. 

MoLxAH,  J.,  concurred  with  Robinson,  C.  J.,  that^the  appeal 
should  be  sustained. 

EsTBN,  Y.  C,  concurred  with  D&apvr,  0.  J.  The  respondent's 
writ  attached  on  the  goods  immediately  on  its  being  placed  in  the 
Sheriff's  hands,  and  should  haTe  priorty  OTcr  the  attachments. 
The  appeal  should  be  dismissed. 

Buuis,  J. — The  attachment  coming  into  the  Sheriff's  hands 
while  the  goods  were  in  his  custody  under  a  prior  execution  oould 
not  attach,  because  an  execution  is  a  totally  different  writ,  and  the 
goods  enure  to  the  class  of  creditors  who  have  the  proper  writs  in 
the  Sheriff's  hands.    Appeal  should  be  dismissed. 

SpsAGGa,  y.  C. — The  cases  in  the  books  do  not  clearly  show 
what  act  should  be  done  by  the  Sheriff  to  bind  the  goods.  The 
writ  of  attachment  without  some  act  does  not  bind  the  goods  in 
euitodia  Ugii.  In  this  case,  the  Sheriff  had  actually  seised  the 
goods  under  a  prior  execution,  and  he  held  them  to  answer  any 
legal  charge  which  might  come  in  against  them ;  and  a  writ  of 
attachment  being  such  legal  charge,  it  must  be  held  that  such  at- 
tachments coming  in  before  the  respondent's  execution  are  entitled 
to  priority.    The  appeal  should  be  sustained. 

RiHARDS,  J.,  and  Haoabtt,  J.,  affirmed  their  judgments  in  the 
eourt  below,  and  concurred  that  ^le  appeal  should  be  dismissed. 

Per  eur, — Appeal  dismissed  with  costs. 


Hall,  Appellant,  t.  Caldwkll,  Respondent 
Mfrtgag^—Bedmption-'Jkrmmt  EguUkfStaMe  of  LtmifaHom^-'I^ftmqf. 

The  reepoodent  (plaintiff  below)  filed  his  bOl  to  redeem  a  morfgafe  made  by 
his  flither  In  1^.  payable  on  the  4th  February,  1887.  The  mortMor  re- 
mained  In  possasrion  until  his  death  in  lCay»  1888,  and  his  hair  (then  aalnfluit) 
contiaaed  to  reside  on  the  property  nntii  some  time  in  1889,  (about  a  year  after 
the  death  of  the  mortgagor)  when  the  mortcsgeo  obtained  peasesslon.  In  184S 
the  mortgagee  sold  to  one  of  the  appeHants.  The  respondent's  blU  was  filed  on 
the  I8th  Octobar,  18M. 

Sdd,  (afllrming  the  Jodgmsnt  of  the  Ooort  of  Chanoeiyi)  1.  That  the  respondent 
was  entitled  to  redeem.  2.  That  the  Dormant  Equities  Act  does  not  appiy  to 
cases  of  mortgage.  8.  That  disabilities  apply  to  the  redemption  of  mortgages 
the  same  as  to  actions  to  recoT«r  land  or  rent,  and  that  the  statute  of  limitatlMis 
was  no  bar  to  the  rellaf  sought  by  the  respondent 

Appeal  from  the  Court  of  Chancery.  The  facts  of  the  ease 
and  the  judgment  of  the  Court  below,  are  reported  6  U.  C.  L.  J., 
141. 

A.  Crook9  for  the  appellant. 

R.  A,  Harriton  and  Thomat  Hodgin$  for  the  respondent 

RoBiNSOv,  C.  J. — ^The  first  part  of  the  preamble  to  the  Dormant 
Equities  Act,  18  Vic.  ch.  124,  seems  to  be  retained  in  the  Con. 
Stat  U.  C.  ch.  12,  ss.  67,  60,  and  is  therefore  still  in  force.  But 
it  appears  to  me  from  the  wording  of  the  statute  that  the  Dor- 
mant EqniUes  Act  does  not  apply  to  mortgages  where  the  right  to 
redeem  is  expressed  in  the  deed,  and  on  thU  point  I  concur  with 
the  judgment  deliTcred  in  the  court  below.  Then  as  to  the  sta- 
tute of  limitations,  as  bdng  a  bar  to  the  right  to  redeem.  The 
statute  did  not  begin  to  run  during  the  lifeUme  of  the  mortgagor, 
he  was  in  possession,  and  if  the  mortgagee  wished  to  ^eot  him, 
he  could  stay  proceedings  by  paying  the  money  into  Court  As- 
suming that  etery  statement  in  the  bill  must  be  taken  against  the 
pleader,  and  that  the  phrase  "about  a  year  after  May,  1888," 
should  mean  May,  1889,  and  the  bill  not  being  filed  until  Oetobe^, 
1869,  does  the  disability  of  infancy  relicTe  Uie  respondent  fh)m 
the  operation  of  the  statute  T  We  think  it  does,  and  that  he  is 
entitled  to  claim  the  benefit  of  the  disabilities  clause  of  that  sta- 
tute. The  object  of  the  mortgage  clause  was  to  settle  the  law  as 
to  the  right  of  the  mortgagor  to  redeem  and  not  to  limit  him  In 
any  other  way,  and  ther^ore  not  to  depriTe  him  of  the  adTaatage 
of  disabilities  which  he  ei^oyed  before.  There  is  nothing  in  this 
case  which  brings  it  within  the  proTisions  of  the  11th  section  of 
the  Chancery  Act  of  1887.  The  appeal  therefore  should  be  dis- 
missed. 

EsTiN,  y.  C. — I  had  doubts  at  first  as  to  whether  the  judgment 
in  the  case  should  not  be  rerersed.  But  on  mature  consideration 
I  am  satisfied  that  I  was  right  in  the  judgment  giiren  in  the  Court 
below.  The  Dormant  Equities  Act  cannot  apply  to  this  case,  for 
mortgages  are  not  within  it  In  regard  to  the  11th  section  of  the 
Chancery  Act  of  1887  (Con.  Stat  U.  C.  pp.  67,  876),  that  section 
I  think  cannot  apply.  In  cases  arising  under  it,  the  plaintiff 
must  state  a  ease  to  warrant  the  exercise  of  the  discretion  of  the 
Court,  and  the  defendent  should  not  meet  it  by  a  demurrer.  Then 
as  to  the  statement  in  the  Bill  as  to  the  time  when  the  mortgagee 
took  possession,  **  about  a  year  after,"  May,  1838,  the  case  of 
Baker  y.  WetUm,  (14  Sim.  426,  a.  c.  9,  Jur.  98,)  lays  it  down  that 
the  Court  will  not  on  such  statement  as  *<  shortly  after,"  ftc, 
intended  on  demurrer  that  the  bill  shows  any  thing  fh)m  which 
it  can  be  inferred  with  certainty  at  what  period  the  time  com- 
menced to  run,  and  as  long  as  that  judgment  stands  we  must 
be  gOTcmed  by  it  The  clause  in  the  statute  of  limitations  pro- 
Tiding  for  disabilities,  must  be  held  to  apply  to  redemption  of 
mortgages,  as  well  as  to  actions  for  the  reooTery  of  land.  Al- 
though Sir  Edward  Sugden  in  his  work  on  Reed  Property  Stai' 
utee,  remarks,  '*  There  is,  it  should  be  obserred,  no  saying  for 
disabilities  of  the  mortgagor  or  his  heirs,'*  (p.  114.)  Mr.  Fisher 
(in  Law  of  Mwtgagee,  p.  96),  in  referring  to  this  statement,  ex- 
presses a  strong  opinion  against  it,  and  doubts  whether  it  was 
oyer  intended  that  the  Courts  of  Equity  in  construing  the  Act 
would  f^el  bound  to  depriye  the  mortgagor  and  his  heirs  of  the 
benefit  of  disabilities.  I  think  the  Legislature  did  not  intend  to 
depriye  the  mortgagor  and  his  heirs  of  that  benefit  and  I  must 
therefore  hold  this  respondent  entitied  to  it,  and  that  he  has  a 
light  to  redeem. 

Per,  Cur. — Appeal  dismissed  with  costs. 
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Bank  op  Tobonto  y.  Ecclvs. 
J^gignment  for  Onditon—Xoidenee—JRegittraUon—lidease. 


This  tiM  an  appeal  trom  ihn  0.  P.  This  oMe  wm  mi  to  the  validity  of  an  anlgn- 
mont  fbr  the  benefit  of  eredltori,  and  the  questlona  raleed  on  the  appeal  were  (1) 
as  to  the  admiislon  of  eTidence  of  oonelderatlon  allande  the  deed. 

B»d  admiaelble— (2)  as  to  regtotratlon.  Hdd  that  it  did  not  diainrb  the  oonToy^ 
anee  (3)  aa  to  raleaaa.  Bdd  thai  it  did  not  vitiate  the  aarignment,  aa  fiand 
waa  not  to  be  praaomed  againat  the  aaalgnor. 

Eaten  and  Spragge,  Y.  C,  Diisentientibus, 

Per,  CW'.-^Appeal  dismissed  with  eosts. 


MmriciPALiTT  or  Kiira  y.  Hughes. 

Appeal  from  the  Q.  B.    The  judgment  of  the  Court  vas  deli- 
Tered  bj  Draper,  G.  J.,  C.  P.    Appeal  dismissed  with  costs. 


COMXBBCIAL  BaITK  Y.   AVEBILL. 

Appeal  dismissed  with  costs. 


Gbbat  Westebn  Bailwat  Co.  v.  Bbaid. 

<*  *«  "  V.  McAleesb. 

<«  "  "  V.  Fawcitt. 

"  **  "  V.  Cook. 


Appeals  dismissed  with  oosts. 


MoAbthub  ▼.  Yabbebobgh. 

In  this  ease  Robinson,  C.  J.,  deliyered  Jadgment,  affirming  the 
judgment  of  the  Court  below.  The  other  members  of  the  Court 
ooncnrred  with  so  mueh  of  the  judgment  as  affirmed  the  eonolu- 
siyenesB  of  the  line  run  by  the  surreyor,  Roohe.  Appeal  dismissed 
with  eosts. 


PoBT  Bbuob  Habbob  Co.  t.  Wbbb. 
Appeal  dismissed  with  oosts. 


JOSBPH  Y.   HbaTOX. 

stands  until  next  sitting. 


CHANCBRT. 


JfopoHad  hg  A.  Oiaht,  Baq^  Bcurriiltr^d-LcM, 

Hbvbt  t.  Bubvbbs. 

AM$e$immt  Ad—SaU  of  Land*  far  Ttse»—CbmJbinaiion  to  Prtntnt  Oafmvditbm— 

A  eomhinatlon  among  blddera  at  an  anctlon  aale  of  lands  for  taxes  noder  and 

pnrsnant  to  the  Aaaeaement  Act,  ia  not  only  eontnuy  to  pnblle  poU^,  bnt  eon- 

tracy  to  the  spirit  snd  intent  of  the  Assessment  Act 
A  party  who  pnrchaaes  a  lot  of  land  at  a  sale  where  sneh  combination  exists, 

Uiongfa  not  a  party  to  the  combloation,  will  not  be  protected  In  his  purchase. 
The  Sberlif  Is,  as  it  were,  a  statutory  tmstee,  and  it  is  his  duty  aa  such,  by  eyeiy 

Msalble  means,  to  dlaoountenanoe  a  combination  againat  oompetitkMi  among 

A  person  whoae  land  waa  aold  fbr  taxea  at  a  aale  where  sndi  a  combination  was 
proTod  to  hare  existed,  notwithstanding  the  lapee  of  a  year  allowed  by  the 
etatuta  to  redeem,  Was  rsUeved  from  the  sale  on  the  same  terms  aa  if  ho  had 
tendered  payment  within  the  year— each  party  paying  his  own  oosts  of  suit 

This  bill  was  filed  by  the  owner  of  land  sold  for  taxes,  nnder 
the  assessment  laws  of  this  ProTinee,  in  the  month  of  October, 
1868. 

The  sale  was  impeaohed  on  the  ground  of  the  improper  oondnot 
of  the  sale  by  the  Sheriff,  and  of  there  being  a  eombination 
among  the  audienee,  or  a  large  number  of  them,  to  prevent  com- 
petition at  the  sale. 

The  sum  due  for  taxes  and  for  the  expenses  was  ten  dollars  and 
forty  cents,  and  to  satisfy  this  200  acres  of  land,  being  Lot  12  in 
the  2nd  Concession  of  the  Township  of  Moore,  was  sold,  and  was 
purchased  by  the  defendant.  Its  Yalue  was  proTed  to  be  about 
$2,000. 

The  nature  of  the  oombiuation  charged,  and  to  some  extent 
established  by  the  evidence,  was,  that  the  parties  to  it  should  not 


bid  against  one  another.  The  objeot  of  the  parties  was  to  get 
whole  lots  knocked  down  to  them  for  the  taxes  in  arrear ;  and 
there  appeared  to  have  been  a  sort  of  rotation  agreed  upon,  or  at 
least  understood  among  them,  according  to  which  parties  were  to 
get  entire  lots  without  opposition. 

It  was  not  brought  home  to  the  defendant  that  he  was  a  party  to 
such  combination,  and  several  bidders  at  the  sale  were  called  by 
the  defendant  to  prove  that  they  were  not  parties  to  any  combin- 
ation, and  some  expressed  the  belief  that  there  was  no  such  com- 
bination whatever ;  but  the  fhot  of  such  eombination  is  proved  by 
one  of  the  parties  to  it,  Mr.  Yeomans,  who  says  :  *'  I  got  a  whole 
lot  for  the  taxes.  There  was  an  agreement  between  some  pur- 
chasers, about  a  doxen  I  think,  of  whom  I  was  one— that  we 
should  not  bid  against  one  another.  We  were  to  allow  one  another 
to  get  whole  lots.  If  any  one  bid  out  of  his  turn  it  was  said,  let 
him  have  the  lot,  it  is  his  turn,"  speaking  of  the  person  bid 
against  "  The  arrangement  applied  to  both  days."  What  occur- 
red at  the  sale  is  perhaps  best  described  in  tiie  witnesses'  own 
words.  Michael  Sullivan  says  :^**  I  bid  for  one  lot  and  got  it  on 
the  first  day. 

<*  There  was  some  competition,  and  there  was  a  general  under- 
standing among  those  present  that  they  should  not  bid  against 
one  another,  but  each  take  a  lot  in  his  turn.  This  understanding 
continued  to  the  end  of  the  sale.  If  after  a  person  got  a  lot  he 
bid  for  another,  it  was  complained  of,  and  it  was  openly  remarked 
that  he  had  no  right  to  bid  again  out  of  his  turn."  **  At  the  sale 
if  any  peristed  in  bidding  others  would  bid  against  him,  so  as  to 
bring  it  down  to  two  or  three  acres ;  few  did  persist  after  being 
told  they  were  bidding  out  of  their  turn ;  there  was  an  opportun- 
ity for  others  to  bid  if  they  liked ;  some  bid  on  lots  in  order  to 
perfect  their  titie ;  I  was  not  present  at  any  arrangement  that 
parties  should  not  bid  against  one  another,  but  I  saw  that  there 
was  such  an  understanding;  the  audience  was  rather  riotous 
sometimes,  and  the  Sheriff  threatened  to  postpone  the  sale." 
Francis  Creighton  says: — **  I  tried  to  get  a  lot  the  first  day,  but 
could  not;  on  the  second  day  the  bidders  seemed  to  get  lots  apiece, 
but  when  I  tried  they  bid  against  me,  and  I  did  not  go  below 
fifty  acres,  but  when  I  bid  that  they  would  bid  lower ;  other  bid- 
ders were  bid  ag^nst  in  the  same  way.  It  appeared  to  me  that 
the  townspeople  and  spectilators  were  combined  together." 

This  was  oonfirmed  by  the  auctioneer  himself,  who  says : — **  On 
the  first  day  a  groat  many  lots  were  cut  down  to  small  pieces, 
which  were  not  taken ;  I  tiiought  that  it  was  to  prevent  others 
fhrai  getting  the  lots.  On  the  second  day  more  whole  lots  were 
sold  than  on  the  first.  I  thought  bidders  allowed  others  to  get  a 
lot  under  the  idea  that  they  would  be  allowed  themselves  to  get 
one  without  opposition.  There  was  nothing  corrupt  or  fhiudulent 
about  the  sale  that  I  know  of.  Mr.  Thornton  acted  as  Sheriff's 
clerk  at  the  sale ;  he  bought  some  lots.  When  they  were  put  up 
he  said  he  would  take  that  lot,  and  there  was  no  one  who  would 
bid  against  him." 

The  evidence  for  the  defence  did  not  materially  change  the 
character  of  the  proceedings  at  the  sale.  The  witnesses  spoke  of 
more  competition  than  the  witnesses  for  the  plaintiff;  and  their 
evidence  tends  to  exonerate  the  Sheriff  from  complicity  in  any 
arrangement  among  purchasers  to  prevent  competition,  but  even 
Mr.  Talfourd,  whose  evidenoe  is  entitied  to  implieit  oonfidenee, 
says : — '*  There  was  an  attempt  among  bidders  certainly  to  get 
lots  in  turn,  not  opposing  one  another,  but  the  Sheriff  I  am  satis- 
fied had  nothing  to  do  with  it.  I  bid  for  the  sake  of  investment, 
rather  than  for  the  purpose  of  purchasing  land.  There  was  a 
good  deal  of  noise  part  of  the  time."  Otiier  witnesses  agreed 
generally  in  the  evidenoe  of  Mr.  Talfourd.  One  of  them.  Mo  Avoy, 
says : — **  There  was  a  great  deal  of  clamour  and  noise  at  the 
sale." 

The  Sheriff  was  also  called  for  the  defenoe.  He  said  he  was 
not  aware  of  any  agreement  among  the  audience  as  to  their  bid- 
ding, but  he  adds— *' I  did  not,  however,  like  the  way  in  which 
the  audience  conducted  the  sale.  The  practice  of  persons  saying 
<  I  will  take  this  land,'  and  others  saying,  <let  them  have  it,'  was 
probably  repeated  a  thousand  times ;  such  practices  occur  at  all 
sales  for  taxes,  I  believe."  He  added  that  a  number  of  young 
men  of  the  place  were  scattered  through  the  audience ;  that  the 
greater  part  of  the  land  sold  the  first  day  was  thrown  up— that 
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parehMed  by  penoci  in  the  neighborhood  prinoipelly ;  th&t  par* 
chased  bj  peraone  at  a  dastanoe  was  retamed. 

Other  witoeaoeo  spoke  of  a  oombination  to  prevent  what  they 
eaU  spcoolators  from  a  distanee  from  purchasing;  others  of  pur- 
chase by  such  speculators  through  the  young  men  of  the  town. 

It  also  appeared  from  the  evideDce  that  whole  lots  were  purchas- 
ed by  persone  who  professed  their  ol^ect  to  be  to  perfect  their 
tUie ;  that  kMids  not  likely  to  be  redeemed  were  preferred ;  that 
the  sale  was  coadnoted  amid  much  noiee  and  confusion ;  and  that 

•  considerable  portion  of  the  audience  interfered  in  the  conduct  of 
the  ea&e,  not  only  1^  a  prlTate  combination  or  understanding 
among  ibemselYOs,  but  by  openly  interfering  with  biddens  to  pre- 
vent &eir  competition. 

MifWiEt,  Q.  C,  for  plaintiff.  J.  H.  Oamenm,  Q.  C,  and  (7.  2>. 
Bi>utlon,  tot  defmdant 

SfEAGGi,  J.  C,  deliTered  the  judgment  of  the  Court. 

%o  oonslder  briefly  tiie  object  of  that  portion  of  the  audience 
that  acted  in  eombination,  this  means  they  took  to  acoompUiih  it, 
and  its  effect  upon  the  sale. 

The  ot^t  is  palpable  and  was  not  disguised.  It  was  to  secure 
to  themedrres  entire  panwls  of  land  for  the  taxes  in  arrear.  The 
means  telten  to  accomplish  that  o^ect  w«re  by  An  arrangement 
not  to  oompete  with  one  nnotiier,  and  by  silencing  oompetition  in 
others.  So  far  ae  in  tlmn  lay,  they  endeavored  to  coa&ne  the 
the  biddings  (with  certain  exoeptione,  of  which  a  purchase  Alleged 
to  perfect  a  little  wae  one,)  to  a  certain  set  Those  outside  of  Uiis 
set  were  bid  against  and  the  quantities  of  land  run  down  to  such 

•  trifle  as  to  be  naeleas  to  the  punohaser,  and  these  generally  not 
taken  if  the  parchaae  hapfiened  to  fall  to  one  of  themseWee.  I  do 
not  mean  that  the  eridenee  riiews  that  this  esclosioa  of  others  was 
nniTiersal.  Mr.  Talfonrd  and  some  otheiss  were  not  interfered 
with,  but  still  this  portion  of  the  andienoe  esercised  such  an  in- 
flnsnce  upon  the  sale^it  is  not  too  muoh  to  say,  such  a  control 
over  it^as  praotioally  to  ezdudewhom  they  would  from  purehaa- 
ing.  The  efiect  of  this  open  the  sale  ie  evident  enough,  and  we 
may  look  not  only  tat  the  andionoe  to  see  what  did  occur,  but  at 
what  mnst  occur  neeesaurily  as  a  consequence  of  what  was  done. 
But  the  evidence  shows  mnoh  moie :  some  bidders  deterred  from 
the  apparent  bapelessness  of  being  allowed  to  pnrohaee ;  others 
indnced  to  refrain  from  oompetition  in  nrder  that,  if  they  did  not 
oppose  others,  th^  would  be  allowed  to  purchase  a  lot  tbemseWes. 

Mr.  Mowat-centended,  and  vrifh  much  force,  ihat  such  conduct 
»  against  the  .poUoy  of  the  law,  as  the  law  regards  auction  eales 
as  a  just  and  open  method  oif  selling  prog[>erty  for  the, beet  price ; 
and  adso  against  the  policy  of  the  aeaessment  lawe  of  the  Province, 
which  appear  to  have  been  framed  with  an  anxious  deaixe  that 
when  land  is  necessarily  sold  for  taxes,  as  small  a  quantity  as 
posssible  should  be  sold,  and  that  such  part  should  be  sold  as 
would  injure  the  owner  as  little  as  possible ;  and  he  also  insisted 
upon  the  extreme  inadequacy  of  price  as  a  ground  for  setting  aside 
the  sale. 

Upon  the  latter  point  I  hardly  think  that  the  grounds  upon 
which  the  contracts  upon  inadequacy  of  price  are  founded  apply 
to  such  a  sale  as  this.  The  fraud  evidenced  by  the  inadequacy  of 
price  is  that  upon  which  the  Gonrt  proceeds ;  hut  in  a  eale  whioh 
the  law  makes  the  duty  of  a  public  officer  to  coUeot  revenne  for 
pnUlc  purposes,  if  the  sale  be  duly  and  properly  conducted,  £i«nd 
on  his  part  as  an  infb0enoe  from  inadequacy  of  price  would  seem 
to  be  excluded. 

But!  think  that  there  is  a  great  w^^t  in  the  other  objection. 
On  the  one  hand  bidden  at  auction  sales  are  protected  by  the  rules 
against  the  employment  of  puffers,  and  on  the  other  band  if  a  pur- 
chaser obtains  his  purchase  by  means  whioh  prevent  a  Cair  com* 
petition,  he  cannot  hold  it  A  decision  on  the  latter  point  is  that 
of  JPUUir  V.  Ahrabamj'B,  &  B.  116,  where  upon  the  sale  of  a  barge, 
a  person  who  afterwasde  became  the  purchaser,  stated  to  the  audi- 
ence that  he  had  a  claim  against  the  owner  of  the  faa^ge,  by  whom 
he  had  been  ill-nsed .  Se  made  a  bid  and  was  not  oppoeed ;  the  auc- 
tioneer refkiscd  to  knock  it  down  to  him,  when  he  got  a  friend  to 
make  a  email  advance  upon  his  bid,  and  he  himself  made  a  small 
advance  upon  that  The  auctioneer  still  refused  to  knock  the  barge 
down  to  him,  and  the  Court  snstoined  him  in  hie  refusal.  The 
•nm  bid  was  about  a  fourth  of  the  prime  cost  of  the  barge. 


The  books  are,  indeed,  f^U  of  authorities  to  show  that  a  party 
who  obtains  an  advantage  by  unfair  dealing  cannot  be  allowed  to 
hold  it,  and  that  whether  the  advantage  be  in  the  shape  of  a  pur- 
chase or  not,  and  if  a  purchase  whether  it  be  by  auction  or 
not,  still  it  is  obvious  that  a  sale  by  auction  cannot  be  that 
teet  of  fair  deaUng  which  it  is  intended  and  taken  to  be,  un- 
less it  is  scrupulously  kept  i\ree  from  undue  influence  from  any 
quarter.  And  in  regard  to  sales  of  land  for  the  payment  of  taxes, 
it  may  be  said  to  be  the  avowed  policy  of  the  statutes  that  the  least 
land  possible  should  be  sold  ;  and  as  a  oonseqnence  that  any  con- 
trivance that  may  be  practised  to  procure  the  whole,  or  a  large 
portion  than  necessary  of  the  land  to  be  sold,  is  in  contravention 
of  that  policy,  and  it  is  admitted  that  not  only  b  the  sale  at  which 
it  is  practised  affected  by  it,  but  future  sales,  and  at  other  places 
as  well  as  at  the  same ;  for  bidders  will  be  deterred  from  ever 
going  to  such  sales  when  they  find  that  their  attempts  to  purchase 
may  be  defeated  by  combinations  or  other  contrivances. 

With  regard  to  combinations,  they  may  certainly.be  innocent, 
and  instances  are  given  where  they  may  be  so.  One  is  where  the 
thing  sold  is  of  such  a  nature  as  to  be  only  wiUiin  the  reach  of 
several  combined.  Another  instance  is  where  each  of  two  parties 
requires  a  portion  of  a  piece  of  land  offered  for  sale,  and  agrees 
that  one  shall  bid  for  the  benefit  of  both  of  them.  But  the  com- 
bination which  existed  in  this  case  was  of  a  totally  different  cha* 
racter.  It  was  to  obtain  land  not  offered  for  sale  voluntarily  by 
the  owner ;  and  where  he  might  exercise  some  control ;  but  through 
the  process  of  the  law, — without  competition.  And  why  is  com- 
petition excluded?  Clearly  under  the  apprehension  that  other 
bidders  would  pay  the  taxes  for  less  land ;  in  other  words,  that 
others  are  prepared  to  bid  more  for  the  land  than  they  are ;  and 
in  order  that  they  may  get  it  at  as  great  an  under  value  as  possi- 
ble,— at  a  tenth,  a  hundredth,  or,  as  in  this  case,  at  a  two  hun- 
dredth part  of  its  value.  I  can  have  no  hesitation  in  saying,  that 
such  oombination  must,  in  the  eye  of  the  law,  be  looked  upon  as 
unconscientious.  In  the  words  of  Mr.  Justice  Story, — *'  They  op- 
erate virtually  as  a  fraud  upon  the  eale."     (Story,  £.  J,,  s.  293.) 

The  language  of  that  eminent  jurist.  Chancellor  Kent,  in  just  re- 
probation of  a  oombination  to  prevent  competition  at  a  sale  of 
lands  in  execution,  is  opposite  to  this  case : — **  Such  an  agreement 
is  against  the  policy  of  the  law,  dangerous  to  the  rights  of  pro- 
perty, and  fraudulent  in  its  design."  4  Johns  C.  C.  254.  And  he 
quotes  with  approbation  the  language  of  the  Court  in  Jones  v. 
Carroll,  8  Johns,  G.  C.  29 : — <'The  law  has  regulated  sales  on  exe- 
cution with  a  seslous  care,  and  provided  a  course  of  proceeding 
likely  to  promote  a  fair  competition.  A  combination  to  prevent 
such  competition  is  contrary  to  morality  and  sound  policy.  It 
operates  as  a  fraud  upon  the  debtor  and  his  remaining  creditors 
by  depriving  the  former  of  the  opportunity  of  obtaining  a  full 
eqmvalent  for  the  property ;  which  is  devoted  to  the  payment  of 
his  debts,  and  opens  a  door  for  oppressive  speculation."  I  desire 
to  add  the  words  of  another  American  Judge  as  expressing 
clearly  and  justiy  the  policy  of  the  law  in  regard  to  auction  sales 
by  officers  of  the  law,  26  Maine  Bep.  14ft: — **It  must  be  ad- 
mitted that  fairness  in  whatever  is  connected  with  auction  sales 
should  be  encouraged.  Vast  amounts  of  proper^  are  and  must 
continue  to  be  disposed  of  at  such  sales.  It  is  a  mode  of  proceed- 
ing necessarily  resorted  to  in  the  execution  of  decrees  and  deter- 
minations of  courts  of  justice.  The  object  in  all  cases  is  to  make 
the  most  of  property  that  fairly  can  be  made  of  it  It  is  the  policy 
of  the  law,  therefore,  to  secure  such  sales  from  every  species  of 
undue  influence.  To  allow  bidders  to  buy  of  each  other,  which  is 
but  a  speoiee  of  bribing,  and  so  to  combine  to  prevent  a  fair  com- 
petition as  that  a  sale  may  be  rendered  iniquitously  fruities9y  can- 
not be  admiasible." 

I  need  not  say  in  refiMring  to  decisions  of  American  Courts,  I 
do  not  qnots  them  as  authority  binding  upon  our  Courts;  but  the 
opinions  of  such  men  as  Judge  Story  and  Chancellor  Kent  are  en- 
titled to  great  respect ;  and  I  have  quoted  their  language  as,  in  my 
judgment  in  accordance  with  the  spirit  of  Bnglish  law  upon  the 
same  sal^ect  There  was  one  feature  of  the  sale  in  question 
which  I  do  not  find  to  have  ^listed  in  the  cases  referred  to.  Not 
only  was  there  a  combination  among  a  portion  of  the  audience  net 
to  bid  against  oAe  another,  whereby  competition  was  bought  off, 
and  that,  aa  it  would  appear*  not  among  thevselbvea  onlyi  bnt  on 
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the  part  of  others ;  but  the  combinatioii  extended  to  driTing  others 
from  the  field  of  competition  bj  00  binding  agninst  them  ne  to 
make  a  profitable  pnrelmse  hopeless.  This,  if  sneeessf^lly  carried 
out,  would  giro  to  certain  parties  the  entire  control  of  the  eale ; 
they  wonid  porehaae  as  thej  pleased,  and  in  efieot  for  tnch  prices 
as  they  pleased,  and  oiftiers  woufd  purohnse  only  at  thefr  enlFer- 
ance.  ^  It  is  manifest  that  such  a  sale  wonld  be  at  varianoe  with 
the  spirit  and  object  of  a  sale  by  auction,  and  of  our  assessment 
laws,  so  far  as  they  relate  to  the  selliDg  of  land  for  taxes.  It 
is,  in  truth,  a  mere  going  through  tbe  form  of  an  amctioa  sale, 
but  in  Tiolatiott  of  its  spirit.  The  yery  essence  of  an  anotion 
sale  is  ftir  and  free  competition ;  when  competition  is  bought 
oif  or  silenced,  it  were  a  misapplication  of  terms  to  call  a  pur- 
chase, under  sndi  einramttanoes,  a  purchase  at  auction.  It  ia 
ft  principle  of  thia  Coort  to  htfve  regard  to  the  auhetanoe  and 
reality  of  things ;  not  to  the  nhape  which  they  asre  made  to  assome. 
I  should  shut  my  eyes  to  the  real  cfaaraoter  of  the  sale  in  question 
if  I  held  it  sustainable,  as  in  subtftaace  and  good  foith,  as  in  name, 
a  sale  by  auction.  Mr.  Cameron  did  not  contend  (I  think  rightly) 
that  the  defendant  was  entitled  to  be  protected  in  his  piirohaae, 
because  it  was  not  provbd  Ihst  he  was  a  psdrty  to  the  eombinaticn 
to  prcTent  biddings.  I  do  not  think  that  the  sale  could  be  net 
aside  as  against  a  party  to  the  combination,  and  anstiuned  as  to 
the  defendant. 


It  is  true  that  in  Oramtovn  t.  Johnston,  8  Yes.  170,  a  case  in 
which  Lord  Alyanley  to<^  so  strong  a  riew  against  the  defendant 
as  to  say, — *<  I  never  saw  a  case  in  which  relief  sought  was  more 
clear ;  and  I  must  forget  the  name  of  the  Court  in  which  I  sit,  if 
I  refuse  to  grant  it ;"  still  made  this  remark,~<«It  is  said  what  if 
the  sale  had  been  to  a  third  person  ?    I  am  glad  I  have  not  to  de- 
termine that — a  third  person  might  have  a  great  deal  more  to  say 
than  this  defendant  can."    The  purohase  there  was  by  an  execution 
creditor,  who  had  brought  about  the  sale  by  means  which  the 
Court  held  to  be  oppressiTC,  but  Lord  AWanley  certainly  thought 
that  difficulty  might  exist  in  the  way  of  relief  against  an  innocent 
purchaser.     But  in  the  subsequent  case  of  Haguenin  t.  Basely ,  14 
Yes.  273.    Lord  £ldon  felt  no  such  difficulty.    He  said,~«<  I  should 
regret  that  any  doubt  should  be  entertained  whether  it  is  not  compe- 
tent to  a  Court  of  Equity  to  take  away  from  third  persons  the  benefit 
which  they  derlTcd  from  the  fraud,  imposition,  or  undue  influence 
of  others."    He  referred  to  Bridgman  t.  Chremf  2  Yes.  p.  27,  heard 
first  before  Lord  Hardwicke,  and  then  before  the  Lords  Commis- 
sioners and  cites  the  language  of  Lord  Chief  Justice  Wilmot,  which 
concludes  thus: — *'Let  the  hand  receiring  it  be  oyer  so  chaste, 
yet  if  it  comes  through  a  polluted  cliannel,  the  dbligation  of  res- 
titution will  follow  it.**    In  both  of  these  cases  the  property  was 
affected  in  the  hands  of  volunteers;  here  the  defendant  though  not 
standing  in  that  position,  is  affected  with  notice.    Indeed,  he 
scarcely  stands  in  so  faTourable  a  position  as  a  purchaser  for 
yalue  with  notice,  because  assuming  that  he  took  no  part  in  the 
combination  or  in  actively  influencing  the  sale,  he  took  the  benefit, 
with  his  eyes  open  of  the  improper  practices  of  others  to  prejudice 
the  sale.    It  cannot  be  urged  that  it  ma^  be  that  he  would  have 
obtained  this  whole  lot,  CTcn  if  the  sale  had  been  fairly  and 
properly  conducted,  and  that  it  would  be  hard  to  fix  him  with  the 
consequences  of  the  misconduct  of  others.    It  is  possible,  certainly, 
that  he  might  have  obtained  the  whole  lot  without  such  miscon- 
duct, but  he  obtained  it  for  a  little  over  $10,  while  it  was  worth 
$2,000,  and  obtaining  it  was  a  natural  fruit  of  the  absence  of 
competition — a  permissite  purchase  by  the  parties  to  the  combin- 
ation.    The  bare  possibility  for  it  is  a  point  incapable  of  ascertiiln- 
ment,  that  the  defendant  might  have  made  the  purchase,  even 
at  a  fair  sale,  would  be  a  vexy  weak  reason  for  allowing  him  to 
hold  it  when  made  at  such  a  sale. 

There  is  considerable  oonflict  of  evidence  as  to  the  condaot  of 
the  Sheriff  at  the  sale.  Some  of  it  points  to  hia  being  an  accom- 
plice with  those  who  ooubined  to  prevent  oompetition.  If  this 
were  made  out,  his  conduct,  taking  hia  position  into  aooonnt, 
would  be  yery  gross,  much  wone  than  any  of  his  audience. 
—His  daty  was  to  discountenance,  by  every  possible  means, 
any  combination  among  the  audience.  If  in  any  way  he  lent 
himself  to  such  combination.  It  would,  undoubtedly,  be  a  veiy 
great  dereliction  of  duty,  a  veiy  gross  perversion  of  his  office. 


But  I  think  this. is  not  made  out.  He  himself,  upon  being  ex- 
amined, emphatically  denied  it ;  and  those  about  him,  who  had  an 
opportunity  of  observing  his  conduct,  discredit  it.  I  think  that, 
in  repressing  the  impertinence  of  some  of  ^e  audience,  he  used 
language  which  has  been  misunderstood.  But,  in  acquitting  the 
Sheriff  of  complicity  with  others  with  improper  practices  at  the 
sale,  I  cannot  hold  him  wholely  blameless  in  his  conduct  of  the 
sale— at  least,  according  to  my  judgment  of  what  he  ought  to  have 
done  under  the  circumstances.  He  is  the  officer  appointed  by  the 
law  to  conduct  the  sale — ^in  other  words,  a  statutory  trustee,  his 
duty  being  to  sell  land  to  pay  the  taxes,  and  to  sell  as  little  as 
it  was  necessary  to  sell  lor  that  purpose,  thns  owing  a  duty,  as 
such  trustee,  to  tlfe  ownwof  the  land  as  well  as  to  the  public. 
In  executing  his  trust,  so  far  as  it  affected  the  owner  of  the  land, 
he  found  himself  thwarted  by  a  considerable  portion  of  the  au- 
dience ;  he  was  able  to  execute  his  trust  to  the  public  by  realising 
the  taxes  from  a  sale  of  the  land,  but  unable  to  execute  his  trust 
to  the  owner  of  the  land  kiy  itelling  aa  little  as  was  necessary.  I 
think  he  erred  in  oontinuiog  the  sale  amid  the  olamour*  eonfuaioi^ 
and  eombiaation  which  prevailed*  and  whidi  rendered  justioe  to 
the  laad-ewner  impossible.  I  beUevei,  looking  at  aU  the  evidence, 
that  be  made  aa  HtUe  saorifioe  of  the  jooperty  offered  for  sale  aa 
he  oonid,  while  permitting  the  sale  to  proceed  under  the  eiranm- 
stances ;  but  when  he  aaw  thai  the  eesentisi  element  of  an  auction 
sale,  competition,  was  virtnally  pot  down,  so  that  his  duty  to  the 
land-owner  could  no  longer  be  discharged,  I  think  he  was  wrong 
in  continuing  tlie  eale. 

It  may  be  said  that  at  an  adj<Mimed  sale  he  might  be  nwt  witii 
a  repetition  of  the  same  conduct  on  the  part  of  the  audience,  and 
that  his  duty  to  levy  the  taxes  would  thus  be  left  unftiUUled.  !H« 
might  be  so  met,  or  he  might  net ;  but  the  chance,  or  «yan  the 
probability  of  it,  is  not  a  good  reason  for  continuing  the  sale  as  ha 
did.  He  would  have  no  right  to  assume  that  the  improper  'oonrae 
of  conduct  would  be  repeated :  I  do  not-mean  to  say  that  the  ooorse 
proper  for  the  Sheriff  to  take  may  not  be  attended  with  difficult, 
but  the  law  has  a  right  to  look  for  the  exercise  of  sound  judgment 
and  discretion,  as  well  as  firmness  in  the  «cecutionof  such  chitlea. 
Mr.  Cameron  put  it  that  the  Sheriff  cannot  be  taken  to  kiiow  that 
the  value  of  a  whole  lot  necessarily  so  greatly  exceeds  the  arrears 
of  taxes  that  a  sale  of  the  whole  is  improper.  This  implies  tliat 
theSheriff  tsnot  bound  to  acquaint  himself  with  what  he  is  seUing ; 
that  he  may  properly  remain  ignovant  of  the  improveuMnts,  the 
quality  of  the  eoil,  and  of  every  particular  beyond  the  number  of 
the  lot  and  the  assumed  quantity.  I  fay  no  means  oonoede  that 
he  con  properly  be  ignorant  of  these  particulars  ;  he  has  peculiar 
fhciKties  for  becoming  acquainted  with  them,  and  if  he  had  not, 
still  it  is  his  duty  to  sell  for  the  best  price,  as  I  tako  it  so  to  be. 
He  cannot  discharge  that  duty  if  so  utterly  ignorant  of  what  he  it 
selling  as  not  to  'know  whether  it  is  worth  ten  dollars  or  two  tfaon- 
sand.  Besides,  the  statute,  in  making  it  the  duty  of  the  Sheriff 
to  sell  not  only  as  little  as  possible,  but  that  part  which  is  least 
injurious  to  the  landowner,  seems  to  contemplate  his  making  Idm* 
self  ikcquain ted  with  the  land  he  is  selling. 

In  the  case  before  me,  combination,  fbr  the  two  purposes  f  havn 
stated,  has  been  proved;  but  I  do  not  mean  to  say  that  actual 
combination  is  necessary  to  invalidate  such  a  sale.  The  preven- 
tion of  competition  by  any  undue  means,  I  apprehend,  would  be 
sufficient,  because  against  public  policy  and  a  fraud  on  the  sale. 
The  simple  issue  raised  upon  these  pleadings  is,  whether  the  defen- 
dant's purchase  made  under  the  circumstances  that  H  was,  can  be 
suatained.  It  is  not  objected  that  the  plaintifi  has  not  come 
promptly;  and  as  no  ground  is  suggested  for  refusing  relief  if  the 
sale  was  an  improper  one,  I  feel  no  difficulty  in  holung  tiiat  the 
defendant's  purchase  cannot  be  sustained. 

As  to  the  terms  upon  which  the  plaintiff  should  be  relieved  ;  I 
think,  as  to  the  money  payment,  it  should  be  the  same  as  if  he 
had  tendered  payment  within  the  year.  As  to  costs,  I  think  each 
party  should  bear  his  own.  The  defendant  cannot  hold  his  pur- 
chase, but  I  think  he  did  not  obtain  it  through  any  undue  practices 
on  hia  part.  The  plaintiff,  of  course,  ought  not  to  pay  costs.  I 
have  had  some  doubt  whether  he  ought  not  to  have  them  againat 
the  defendant ;  but,  upon  the  whole,  I  think  it  is  more  just  that 
ea<^  pwty  should  pay  his  own. 
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ASSESSMENT  CASES. 


IN  THE  THIRD  DIVISION  COURT  OF  THE  COUNTY  OP 

ELGIN. 

In  THi  Mattbb  ov  thi  appbal  or  HiPBuim  akd  Jobmstoh  pbok 

THB  DK0I8I0N  OV  TBB  COUBT  OF  RbTISIOB  OV  TBB  MviTIOIPALITT 
OV  TBB  ViLLAQB  OV  St.  TBOKAB. 

Xeoie  ^  Boad—how  atmimhle   where  ai$U9dUe. 

The  grsTel  ro«d  in  the  Oonntj'of  Elgin  fomSng  part  of  the  LondoD  and  Fort 
Stanley  Road,  mm  grantad  bj  th«  Crown  to  the  municipal  eorpormtlon  of  fhe 
Ooanty  of  Xl^n,  and  bj  that  eorporatkm  leased  ftn*  a  term  of  jeara  to  the  ap- 
pellant!, who  were  not  rmldenta  of  the  Tillage  of  St  Tnomaa. 

JBUd,  1.  That  the  intereet  of  the  appellanU  in  tberoad  being  a  chattel  Intereat, 

lal  property. 


oohld  only  be  wimiiBoil  as  personal  property.  2.  That  as  the  appellants  did  not 
reaUe  in  the  Tillage  of  St  Thomas,  they  coold  not  be  assessed  by  the  Municipal 
Oouncil  of  that  Village  in  lespeet  to  their  iatersst  in  the  road. 

(June  4th,  18fl0.) 

The  graTel  road  ia  the  Cmmij  of  Elgia,  forming  part  of  the 
London  and  Port  Stanley  Road,  formerly  a  ProTincial  work,  was 
granted  by  the  Crown  to  the  mnnicipal  corporation  of  the  Conn^ 
of  Elgin  nnder  the  etatate  authorieing  the  transfer  of  pnblio  pro- 
vincial roada  Tested  in  Her  Majesty  under  the  control  of  the  com- 
missioners of  public  works,  18  k  14  Vic,  cap.  16 ;  continued  by 
sees.  4  &  6,  cap.  86  Con.  Stot.  of  Can.,  p.  937. 

The  municipal  council  leased  this  rosyd  to  the  appellants  for  a 
term  of  years. 

The  municipality  of  the  Tillage  of  St  Thomas— through  which 
Tillage  about  a  mile  of  this  rosyd  passes — assessed  that  portion  of 
it  as  real  property,  to  Messrs.  Hepburn  and  Johnston  the  lessees, 
with  a  Tiew  to  make  them  pay  taxes  for  it  as  such. 

They  appealed  to  the  Court  of  RcTision  against  this  assessment 
as  illegal,  and  filing  to  get  redress  there,  they  appealed  to  the 
Judge  of  the  county  court  of  Elgin. 

It  was  admitted  that  there  was  no  toll-gate,  or  other  place  of 
business  of  the  appellants  connected  with  the  road  situated  within 
the  municipality  of  St.  Thomas,  and  that  both  appellants  reside 
in  the  township  of  Yarmouth,  and  not  within  the  Tillage  of  St 
Thomas. 

Becker^  Q,  (7.,  for  the  appellants,  objected  to  the  assessment:  1. 
That  the  graTcl  road  is  a  **publi$  road  and  tray, "  and  as  such  is 
specially  exempted  by  the  6  sub.  sec..  Con.  Stat  U.  C,  cap.  56., 
page  651.  2.  That  the  road,  though  leased,  is  ** property  belong^ 
ing  to  a  eoMMfy"  as  exempted  in  the  7  sub-section.  That  the 
leasing  of  the  road  is  in  etfeot  but  a  leasing  of  the  tolls,  which  the 
county  receiTes  by  way  of  rent,  the  property  In  the  road  remain- 
ing in  them,  and  (he  tenant  being  dejure  their  collector.  4.  That 
if  it  be  argued  that  the  road  is  a  highway  (see  Con.  Stat  U.  C,  p. 
612)  in  the  face  of  the  aboTC,  then  it  is  Tested  in  the  crown,  and 
the  council,  or  Messrs.  Hepburn  and  Johnston  haTe  a  mere  ease- 
ment in  it,  and  it  is  exempted  in  the  1st  sub-section ;  and  besides 
as  to  them  It  is  not  real  property.  But  the  first  reason  giTen  is 
suifiolent  without  going  further ;  the  road  is  de  facto  and  de  jure 
a  public  road,  (see  the  use  of  that  term  page  618  Con.  Stat  U.  C, 
and  in  other  acts)  its  transfer  to  the  council  does  not  alter  this, 
nor  does  its  letting  by  the  council 

The  only  legal  way  that  taxation  can  reach  this  road  is  by  as- 
sessment of  the  income  derived  fh>m  it  by  its  lessees,  and  the 
learned  jndge  to  whom  the  appeal  is  made  will,  I  doubt  not,  strike 
out  the  assessment  as  regards  real  property  altogether. 

In  reply  to  this  the  RecTe  of  St  Thomas  put  in  tbe  following 
paper,  prepared  by  his  counsel,  Mr.  Hamilton. 

in  regani  to  the  opinion  of  Mr.  Becher  as  to  the  illegality  of  the 
assessment  declared  on  the  portion  of  the  London  and  Port  Stan- 
ley Road  passing  through  St  Thomas : 

1 .  The  municipality  of  St.  Thomas  say,  that  the  said  portion  of 
the  said  London  and  Port  Stanley  graTelled  road  is  not  "  a  public 
road  and  way,"  within  the  meaning  of  the  6th  sub-sec.  of  sec.  9, 
Con.  Stat  U.  C,  cap.  55,  page  651,  forasmuch  as  the  same  is 
held  by  Messrs.  Hepburn  and  Johnston  by  Tirtue  of  an  indenture 
eqnlTelant  to  a  deed,  and  which  said  indenture  binds  tbe  county 
council  of  Elgin  to  make  the  said  parties  a  clear  deed  so  soon  as 
they  hftTS  power  to  do  so,  if  reqnired;  and  further,  that  the  said 
rosid  is  held  by  the  said  Hepburn  and  Johnston  for  their  own 
benefit^  they  recelTing  payment  from  the  public  for  the  use  thereof. 


2.  In  consequence  of  the  said  indenture  from  the  said  county 
council  to  the  said  Hepburn  and  Johnston,  which  the  Court  of  R^ 
Tision  consider  equal  to  a  deed,  the  said  portion  of  the  said  road 
is  the  private  property  of  the  said  Hepburn  and  Johnston  to  all 
intents  and  purposes,  the  said  indenture  not  being  a  lease  of  the 
tolU  as  argued  by  Mr.  Becher,  and  the  property  in  the  said  road 
being  thereby  to  all  intents  and  purposes  Tested  in  the  said  Hep- 
bum  and  Johnston,  it  cannot  be  exempted  from  taxation  under 
the  sections  quoted. 

8.  In  answer  to  the  third  objecUon :  the  Grown  has  transfer- 
red all  interest  in  said  road,  as  a  road,  to  the  County  Council  of 
Middlesex,  the  County  of  Middlesex  to  the  County  of  Elgin,  the 
County  of  Elgin  to  Mr.  Hepburn,  Mr.  Johnston  deriTing  his  in- 
terest  from  Mr.  Hepburn ;  Messrs.  Hepburn  and  Johnston  deriT- 
ing all  gdn  and  profit  from  traTel  on  the  said  road,  and  not  being 
mere  collectors  of  tolls,  ought  not  to  be  exempt  ft«m  taxation  on  the 
said  property,  as  it  is  clearly  of  the  nature  of  real  property.  Fur- 
ther, the  road  was  disposed  of  by  tender.  (See  memorandum  in 
possession  of  clerk  of  County  Council  of  Elgin.)  That  notices  for 
the  said  tenders  were  published  in  the  St.  Tkonuu^  Ditpateh,  and 
were  for  tenders  for  j^iireAate,  and  not  for  lease  of  the  said  London 
andPort  Stanley  graTelled  road,  and  bear  date  4th  Deo.,  1866, 
and  22nd  January,  1867. 

HuoBvs,  Co.  J. — I  am  satisfied,  as  my  impression  was  at  the 
first  day  of  the  hearing  in  this  court,  that  the  appellants'  interest 
in  the  property  assessed  is  taxable,  but  I  had  not  then  made  up 
my  mind  in  what  way  it  was  so,  nor  that  it  was  assessable  in  the 
municipality  of  St.  Thomas. 

After  hearing  the  parties,  and  reading  the  arguments  that  have 
been,  by  consent,  mutually  placed  in  writing  before  me,  and  con- 
sidering and  comparing  the  facts  and  arguments  with  the  law  re- 
gulating assessments,  I  find  that  the  property  of  the  appellants  in 
the  roMi  in  question,  is  only  a  chattel  interest,  being  a  term  of 
years,  and  as  such  assessable  only  as  personal  property. 

The  interest  of  the  appellants  cannot  be  regarded  as  real  estate, 
inasmuch  as  the  titie,  or  fee  simple  in  the  road,  is  Tested  in  the 
municipal  corporation  of  the  county ;  and  the  appellants  hold  only 
a  chattel  interest  under  that  corporation,  which  might  be  made 
subject  to  seiinre  and  sale  under  an  execution  against  goods  and 
chattels. 

Supposing  the  county  council  had  no  interest  in  it,  it  is  extrem- 
ly  doubtful  to  my  mind  whether  the  6th  sub-section  does  not  ex- 
empt it  from  taxation,  because  it  is  a  public  road  and  way  within 
the  meaning  of  the  22nd  Vio.  chap.  64,  sec.  818. 

The  property  of  the  county  is  also  expressly  exempted  by  the 
7th  sub-section  whether  occupied  for  the  purpose  thereof  or  un- 
occupied ;  here  it  is  occupied  by  their  tenants,  or  by  persons  to 
whom  they  have  granted  an  easement  in  it,  and  as  such  road  it 
cannot  be  legally  assessed. 

The  question  thbn  comes,  would  I  order  the  roll  to  be  amended 
by  changing  the  assessment  from  real  to  personal  property,  and 
order  it  to  be  assessed  at  the  income  it  yields  to  the  appellants,  or 
otherwise  ?  I  am  satisfied  I  should  not,  because  I  cannot  order 
the  roll  to  be  amended  in  a  manner  different  from  what  the  asses- 
sors ought  to  have  originally  made  it  By  the  19th  section,  I 
find  that  the  assessors  are  required  to  prepare  an  assessment  roll, 
in  which  they  are  to  set  down  **  the  names  and  surnames  in  f^U, 
if  the  same  can  be  ascertained,  of  all  taxable  persons  resident  in 
the  municipality  who  have  taxable  property  therein,  and  of  all 
non-resident  freeholders  who  hsTc  either  in  person  or  in  writing 
required  the  assessors  to  enter  their  names  and  the  land  owned 
by  them  on  the  roll." 

Now  according  to  this  prorision,  a  man  should  be  assessed  for 
nersonal  property  in  the  municipality  where  he  Utcs  ;  and  by  the 
20th  section,  land  is  to  be  assessed  in  the  municipality  where  it 
lies,  so  that  the  appellants,  who  reside  out  of  St  Thomas  in  the 
township  municipality  of  Yarmouth,  should  be  assessed  for  their 
chattel  interest  in  this  road  in  the  latter  municipality  only,  and 
the  law  does  not  justify  the  assessing  of  parties  who  reside  out  of 
the  municipality,  upon  personal  property  they  may  possess  within 
it,  as  it  does  upon  real  property,  because  the  words  authorising 
the  assessors  to  act  limits  them  to  taxable  persons  resident  in  the 
municipality,  who  haTC  taxable  property  therein. 
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It  may  be  nrged  that  the  ipplieaDta  have  different  places  of 
business,  inasmooh  as  their  toll-gates  are  the  places  whence  they 
derive  their  income  from  the  road,  but  it  would  be  uselese  to  pur- 
sue any  argument  founded  upon  the  89th  section,  because  the 
appellants  hare  no  such  place  of  business  or  toll  gate  in  the  mu- 
nicipality of  St.  Thomas,  and  because  they  are  not  residents  of 
and  have  no  place  of  business  in  this  municipality,  and  for  the 
reasons  before  named  I  do  not  consider  theni  properly  assessed,  or 
assessible  at  all  in  the  municipality  of  St.  Thomas,  and  I  order 
that  tbo  dlerk  of  the  municipality  of  St.  Thomas  be  notified  by 
the  clerk  of  this  court  of  this  my  decision,  and  that  the  roll  be 
amended  according  to  the  same. 

And  as  to  the  costs  in  this  proceeding,  I  do  order  that  the  same 
be  borne  and  paid  by  the  respondents. 


Ja  TBI  MATTK&  OF  ffii  Appial  OF  Edkund  Montagu  Yabwoop, 

AOAIHST    TBK    DKCI8I0K    OF    THU    CoURT  OF  RlVISION   OK  THB 
ASSESSMKKT  ROLL  OF  THB   MUNICIPALTT  OF  St.    TbOMAS. 

WlMT*  Um  appelUnt,  who  wm  numafpr  of  »  bMik  in  Um  liioorpoiatod  yfOMg^ef 


St.  ThooiM,  eeaaed  to  be  sueh  In  Febraar/,  1800,  was  then  pefd  $170  83  the 
balance  of  his  salary,  had  not  daring  the  year  ISflO,  d^rtved  Income  from  any 
other  looroe  and  had  not  after  the  eanmenoonent  of  Hay  IMO,  been  »  realdent 
oftheTlllace, 
Bdd,  that  he  conid  not  be  ■weeaed  by  the  TOlage  of  St.  Thomaa  for  an  amount 
greater  than  $170  88  and  aa  that  tarn  is  under  $200  the  proper  amonnt  to 
enter  on  the  Aaseaiment  Boll  under  lec  83,  wonld  be  $100  only. 

(7  th  Jane,  1880.) 

This  was  an  appeal  under  and  pursuant  to  sec.  68  of  the  Assess- 
ment Act 

The  appellant  was  assessed  upon  an  income  of  $1,000  as  deriyed 
in  the  capacity  of  manager  of  the  St.  Thomas  Branch  of  the  Bank 
of  Montreal. 

He  virtually  left  the  employment  of  that  institution  in  1859, 
haTing  obtained  tiiree  months  leaye  of  absence  early  in  November 
of  that  year. 

He  had  not  been  since  the  beginning  of  May  1860,  a  resident  of 
the  Town  of  St.  Thomas. 

He  formally  retired  from  the  bank,  howeyer,  only  at  the  end  of 
his  leave  and  the  bank  paid  up  his  salary  at  the  rate  of  $1,600 
per  annum — that  is  to  say,  they  paid  him  up  to  the  8th  February, 
the  sum  of  $170  83,  so  that  all  his  income  for  1860,  from  that 
source  was  a  sum  over  9100  and  not  equal  to  $200,  and  there  was 
no  proof  or  allegation  of  his  deriTing  an  income  from  any  other 
source. 

B.  Morton  for  the  appellant 

HuoBis,  Co.  J. — The  16th  section  of  the  Consolidated  Assess- 
ment Act  of  Upper  Canada  specifies  that  the  taxes  imposed  for  the 
year  shall  be  considered  to  be  so  imposed  for  the  current  year 
commencing  on  the  1st  January  and  ending  with  the  8 let  Decem- 
ber, unless  otherwise  expressly  proTided  for  by  By-law. 

I  consider  in  the  absence  of  suck  a  by-law,  if  the  taxes  imposed 
for  the  year  are  to  rate  from  1st  January  to  81st  December,  that 
the  property  upon  which  rates  and  taxes  are  assessed  is  to  be 
that  which  the  rated  party  owns  or  possesses  within  the  same 
period  and  no  more,  and  if  he  were  a  resident  of  the  town  when 
the  assessment  was  taken  or  after  the  first  of  January  he  was 
properly  assessable  as  a  resident — because  the  assesBment  relates 
back  to  the  1st  January  in  each  year. 

The  84th  section  cannot  apply  to  cases  where  the  person  assessed 
has  either  no  income  or  where  the  whole  year's  income  does  not 
exceed  $200,  but  it  is  intended  to  apply  to  those  who  have  an  in- 
come whose  salary  exceed  $200  per  annum  and  to  those  oases 
where  the  present  yearly  income  has  not  been  fixed  or  known 
when  the  assessor  is  going  round  upon  his  duties  t  then  in  all 
cases  where  the  84th  section  applies,  the  income  should  be  set  down 
as  not  leas  than  that  of  the  year  next  preceding  the  time  when  the 
assessment  is  made. 

This  appears  to  me  to  be  the  true  reading  of  the  84th  section 
taken  with  the  whole  spirit  of  the  Act,  and  I  therefore,  think  that 
the  84th  section  does  not  apply  to  the  appellant*s  case. 

Here,  when  the  assessors  went  round  upon  their  business  of  as- 
sessing, the  appellant  had  ceased  to  be  an  employee  of  the  bank^ 


and  all  the  salary  he  was  to  recelTO  by  reason  of  the  employment 
was  fixed  because  the  employment  had  ceased,  so  that  all  that 
his  taxable  income  by  reason  of  that  employment  amounts  to, 
is  $170  88. 

The  88rd  section  of  the  Act  prorides  that  if  the  net  ralne  of 
personal  property  is  equal  to  any  of  the  sums  set  down  in  the 
first  column  of  the  scales  giyen  therein,  but  is  not  equal  to  the 
larger  sum  set  opposite  to  it  in  the  second  column,  the  owner  shall 
be  assessed  at  the  smaller  sum  only,  thus,  a  person  whose  income 
is  more  than  $100  and  not  so  much  as  $200  is  to  be  assessed  at 
$100  only, — and. as  that  is  the  case  in  the  present  instance,  and 
as  there  is  no  oTidence  that  the  appellant  has  other  personal  pro- 
perty assessable,  I  order  the  Clerk  of  this  Court  to  certify  to  the 
Clerk  of  the  Municipality  of  St.  Thomas  this  my  decision  and 
judgment,  and  do  order  that  the  roll  be  amended  by  entering 
opposite  the  name  of  the  appellant  in  the  0th  column  under  the 
heading  <*  Amount  of  taxable  income,"  \he  sum  of  one  hundred 
dollars  as  the  amount  of  the  appellant's  taxable  income,  instead 
of  what  has  already  been  entered  thereon. 

I  do  also  order  tiiat  the  costs  of  this  appeal  be  paid  by  the  re- 
spondents to  the  Clerk  of  this  Court  forthwith. 


Ih  THl  MATTIE  OF  ApPSAL  AGAIIIST  THB  DXCISIOH  OF  THS  COUBT 
OF   RXTISION   OH   TBI  ASSKSSMXNT  OF  CaI.DWXLL  AsHWOBTH,  OX 

thl  assbssmxmt  roll  of  thb  co&poeatxob  of  thb  vlllaqb  of 
St.  Thomas. 

Where  it  wai  made  to  appear  that  the  Appellant  though  in  the  Tillage  of  8t 
Thomaa  at  the  time  of  aaaeaamvnt,  was  there  only  temporarily  for  the  puipoee 
of  winding  np  the  boflnem  of  an  agency  of  the  Bank  of  Montreal  At  that  pfaoe, 
but  that  hia  real  plaee  of  reeidenoe  wai  London, 

Aid,  that  he  oonld  not  be  taxed  on  hia  Ineone  in  the  TiUaga  of  St.  Tbomai. 

(6th  June,  I860.) 

It  was  admitted  at  the  hearing  of  this  Appeal  that  appellant  was 
winding  up  the  business  of  the  Bank  of  Montreal  in  St.  Thomas, 
as  their  agent ;  that  he  resided  in  London,  had  never  resided  in 
St.  Thomas,  and  had  charge  of  the  Woodstock  agency  of  the  same 
bank  for  a  like  purpose  with  their  St  Thomas  agency. 

E.  Horton  for  the  appellant. 

Huohbs,  Co.  J. — The  19th  see.  of  the  Assessment  Act  for  Upper 
Canada  requires  the  Assessor  to  set  down,  in  the  first  column  of 
his  roll,  according  to  the  best  information  to  be  had,  the  n-imes  of 
all  taxable  persons  resident  in  the  municipality ;  and,  ip  the  0th 
column,  the  amount  of  taxable  income. 

So  far,  the  person  who  is  to  be  so  set  down  must  be  a  rendent 
of  the  municipality ;  but  the  88th  and  89th  sections  require  that 
every  person  having  a  farm,  shop,  factory,  office,  or  other  place 
of  business,  where  he  carries  on  a  trade,  profession  or  calling, 
shall  be  assessed  for  all  personal  property  where  he  has  such 
place  of  business ;  and  if  he  has  two  or  more  such  places  of  busi- 
ness in  different  municipalities  or  wards,  he  shall  be  assessed  at 
each  for  that  portion  of  hia  pereonal  property  connected  with  the 
buaifieia  carried  on  thereat ;  or  if  this  cannot  be  done,  he  shall  be 
assessed  for  part  at  one  and  part  at  another  of  his  places  of  busi- 
ness, or  for  all  at  one  such  place,  at  his  discretion,  but  he  shall  in 
all  such  cases  produce  a  certificate  at  each  place  of  business  of 
the  amount  of  personal  property  assessed  against  him  elsewhere. 

These  sections  appear  to  contemplate  the  principals,  not  subor- 
dinates, carrying  on  business ;  for  the  40th  sec.  seems  to  embrace 
the  classes  of  persons,  such  as  foremen,  salesmen,  and  persons 
whose  callings  are  agencies  of  any  kind.  For  if  the  person  has 
no  place  of  business,  he  ought  to  be  assessed  at  his  residence. 
For  instance,  an  insurance  company  carrying  on  business  in  St 
Thomas,  through  an  agent,  should  be  taxed  there,  unless  they 
come  under  the  exemption  of  the  act ;  whilst  the  agent  himself,  if 
he  resides  out  of  St  Thomas,  should  be  assessed  in  the  munici- 
pality where  he  resides,  because  the  pereonal  property  connected 
with  the  bueineee  carried  on  and  the  place  of  business  is  that  of  the 
company,  and  not  of  himself,  and  because  the  assessor  can  only 
assess  resident  parties  for  personal  property. 

I  think  therefore  that  the  appellant  belongs  to  the  class  of  per- 
sons indicated  in  the  40th  section,  and  should  be  assessed  where 
I  he  resides,  and  is  not  assessable  in  St  Thomas ;  and  I  order  that 
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the  d«rk  of  this  eoari  do  notify  the  olerk  of  the  maoiolpaUty  of 
St.  Thomftfl  of  this  ray  dedBion,  and  that  the  roll  be  amended 
according  to  the  lame. 

And  as  to  the  oosts  of  this  proceeding,  I  do  order  that  the  same 
be  borne  and  paid  by  the  respondent. 

UNITED  STATES   LAW  REPORTS. 

8UP&EMS  COURT  OF  PENNSYLYANIA. 
Kbambr  ahd  Bbak's  Appial. 

When  the  ■araty  t»r  tte  yt^vunt  of «  dtbt,  or  one  ilMkUnff  hi  fhB  rehllao  of  « 
■ority.  ranlvof  e  Mounly  Av  liiduiintt7»  tbe  prtndpfti  eredltor  it  la  aqnlty  oa- 
titlod  to  ita  full  bonoflt.  Tho  pdodplo  ftpfUei  to  aoeopton  and  tiadontn,  in 
ftTor  of  cndlton,  as  well  at  to  ouna  of  iiiretj  In  Ibrm. 

IVkors  A  JudcmoBfe  note  It  given  by  the  prindpttl  debtor  to  an  aeeominoialloii  ao- 
oBptor  Ibr  nia  MenilftTi  a  traat  la  enatod  vbiofa  aitachaa  to  the  debt,  tod  ihonld 
flo  in  aatialbcUon  of  it  in  deteolt  of  pafaeat  otharwiaa.  nnlaaa  dlTeated  by  a  (oim 
Jub  aaalgnment  fttr  ndae,  and  wltnottt  notioe  of  ita  oharacter. 

Appeal  from  the  Common  Pkaa  of  Blair  Co.  (Lowkib,  C.  X, 
and  WoonwAjiD,  J.,  dissent)    Opinion  by 

Thompsoh,  J.— In  Curtii  t.  Tayhr  and  AtUn^  9  Paige,  482,  the 
Chanoelior  of  Walworth  asserted,  and  sustained  by  many  authori- 
ties, the  equitable  principle  "  that  where  a  surety,  or  a  person 
standing  in  the  situation  of  a  surety,  for  the  payment  of  a  debt, 
reoeiTes  a  security  for  his  indemnity,  and  to  discharge  such  in- 
debtedness, the  principal  creditor  is  in  equity  entitled  to  the  full 
benefit  of  that  security.  And  It  makes  no  difference  that  such 
principal  creditor  did  not  act  upon  the  credit  of  such  security  in 
the  first  instanee,  or  eten  know  of  its  e^stenee."  Maure  t.  Harri- 
son, 1  Eq.  Cases  Abridg.  1692,  is  to  the  same  effect.  So  also  is 
Beath  T.  Band,  I  Paige,  829 ;  Paris  t.  ffuloU,  26  Verm.  Bep.  808 ; 
Ohio  Life  Insurance  Company  t.  Lstfyard,  Mat  Bep.  866. ;  Branch 
Bank  of  MohUe  t.  Mobsrtson,  19  Ala.  798 ;  Ciarks  t.  Bby,  2  Scandf. 
Bep.  166 ;  Ten  Eyck  r.  Holmes,  8  Scandf.  C.  B.  428.  So  in  Corn- 
well's  Appeal,  7  W.  ft  8.  806,  Justice  Kennedy  annonnced  the 
same  rule  saying,  *'it  ia  a  well  established  principle  in  equity  that 
a  creditor  ia  entitled  to  all  the  seouitiea  taken  by  the  surety  of  his 
debtor,  either  for  the  purpose  of  scouring  the  payment  of  the  debt 
to  the  creditor,  or  Ibr  the  purpose  of  indemnifying  himself."  To 
the  same  purpose  are  Erb's  Appeal,  2  Penna.  Bep.  296 ;  JETtntt  t. 
Bamits,  8  W.  89 ;  Carman  t.  NobU^  9  Barr,  366 ;  Hancock's  Ap- 
peal, 10  Cassey,  165.  The  authorities  place  the  principle  upon  the 
ground  that,  as  the  security  is  a  trust  created  for  the  better  se- 
curing of  the  debt,  it  also  attaches  to  it»  and  hence  it  is,  that  it 
may  be  made  aTailable  by  the  creditor,  although  unknown  to  him 
at  the  time  of  the  purchase  of  the  security  for  which  it  may  hare 
been  given  as  an  indemnity.  The  effect  of  such  a  transaction,  is 
the  placing  of  means  in  the  hands  of  the  surety  by  the  principal 
debtor  to  meet  liability  on  account  of  his  contract  for  suretyship. 
It  is  consequently  a  trust  for  that  specific  purpose,  and  equity  will 
control  the  legal  title  to  it  in  the  hands  of  the  surety  so  that  it  may 
be  applied  to  the  object  intended,  ris.,  the  payment  of  the  debt  to 
the  holder. 

Did  King,  who.  It  clearly  appears,  was  an  accommodation  ac- 
ceptor for  Baker,  stand  in  the  **  situation  of  a  surety,*'  as  was  said 
by  the  Chancellor  in  Cvrtis  t.  Taylor  ^  Allen  t  As  between  him 
and  Baker  he  certainly  did  so.  As  between  them  he  was  not  the 
principal  debtor,  although  by  the  law  merchant  he  would  be  so  to 
6Mia>(4/0  holders  of  the  acceptance.  But  this  would  not  change 
his  relatiTc  position  to  Baker.  In  his  hands,  and  in  the  hands  of 
assignees  not  bona  fide  and  fbr  Talue,  the  indemnity  afforded  by  tiie 
judgment  on  the  IBih  Nor.,  1857,  would  be  applicable  to  the 
payment  of  the  acceptances.  This  was  the  trust  on  which  it  was 
giTcn,  as  King  in  his  receipt  for  it  of  the  same  date  says,  **  to  hold 
as  security  fbr  the  amount  of  my  account  against  him."  There  is 
no  dispute  but  that  the  accentances  of  Kramer  ft  Bham,  F.  Sellers 
ft  Co.,  and  Bryan,  Gardner  h  Co.,  together  with  other  acceptances 
taken  up  by  Baker,  and  some  items  St  commissions  and  expenses 
constituted  King's  account,  for  which  the  note  stood  as  security. 
The  indemnity  was  not  to  apply  in  any  order  of  priority  to  parts 
of  the  account ;  it  attached  to  it  all  and  erery  part  of  it  alike. 
The  acceptance  went  of  ooune,  as  they  were  intended  to  do,  into 
other  hands,  and  the  security  pled|ed  by  the  principal  debtor  for 
the  payment  must  go  to  the  extinction  of  the  debts  created  by  tiiem 
80  far  as  they  remained  unpaid  by  Baker,  on  the  principles  asserted 


in  the  outset  of  this  opinion — ^that  when  a  surety  for  the  payment 
of  a  debt  reoeiTes  a  security  for  his  indemnity,  the  principal  credi- 
tor is  ia  equity  entitied  to  the  full  benefit  of  that  security,  will  be 
sttbTcrted,  the  security  still  remaining  within  the  reaeh  of  equi^ 
as  will  be  seen  hereafter.  There  are  many  oaees  in  the  books  of 
the  application  of  this  doctrine  to  the  cases  of  surety  stricUy  se. 
But  that  it  cannot  be  supposed  to  be  limited  and  controlled  by  the 
mere  form  of  the  transaction,  is  apparent  from  the  remarks  of  the 
Chancellor  in  Curtis  t.  Taylor  ^  AlUn^  by  the  qualified  expression 
of  '*  standing  in  the  situation  of  a  surety."  The  case  of  Beaih  t. 
Hamd  el  ol.,  1  P^ge,  829,  is  a  ease  of  the  direct  application  of 
the  principle  to  a  transaction  like  the  present  A  judgment  had 
been  given  to  secure  for  adnuioea  and  aoceptaaoes.  The  holders 
of  the  indemnity  assigned  it  to  one  of  their  own  personal  creditors^ 
for  anterior  responribilities  incurred  for  them,  but  on  a  bill  being 
filed  by  the  defendant  in  judgment,  (the  party  giving  it  as  a  security 
agaUist  acceptances  made  for  his  benefit,)  the  collection  of  the 
judgment  by  the  Assignee  was  restrained,  and  the  proceeds  dir- 
ected to  be  applied  to  the  payment  of  the  bills  accepted  by  the 
assignees,  the  Chancellor  declaring  that,  to  that  extent,  the  hold- 
ers of  theee  notes  and  drafts  accepted  and  endorsed  by  Hand  and 
Kenyon  hare  an  equitable  interest  in  the  iudgment ;  Bank  o/Auhtm 
T.  Thropt  18  Johns.  Bep.  406,  which  being  prior  to  the  assignment 
to  Lightbody,  must  prevaiL  So  also  to  the  same  effect  ia  Bastman 
T.  Ihster,  8  Metoalf,  19.  These  authorities,  and  many  others  might 
be  added,  show  clearly  the  application  of  theprinciple  to  acceptors 
and  endorsers,  in  favor  of  creditors,  as  well  in  cases  of  surety  in 
form.  The  case  of  Heath  v.  Hand  el  aL,  is  also  authority  for  an- 
other point  in  tnis  case,  if  authority  be  needed,  that  the  asaignment 
of  the  judgment  for  an  antecedent  debt  or  liability  did  not  consti- 
tute the  assignee  a  purchaser  for  value.  See  also  Clark  v.  Blty 
elaL,2  Scandf.  Q.  B.  166,  and  the  citation  of  auUiorities  therein 
in  the  affirmation  of  the  principle,  by  the  Asastant  Vice-Chaaoellor 
of  the  1st  Circuit  of  the  State  of  New  Tork. 

These  principles  established,  how  stands  the  ease  in  hand ' 
Baker  secured  King's  account  to  the  extent  of  the  judgment  note 
of  $10,600,  payable  four  months  after  date,  to  be  canodled  oo  the 
delivery  of  pig-metal  and  blooms  to  the  amount  of  it,  within  that 
time,  to  the  latter  at  Pittsburg.  This  metal  he  never  did  deliver. 
The  judgment  note  therefore  remidned  as  seourity  fbr  King^s  ac- 
count On  March,  1868,  judgment  was  entered  in  favor  of  ffing  on 
the  judgment  note.  Previously  thereto  King  bad  accepted  all  tiie 
bills  which  constituted  the  claims  of  Kramer  ft  Rham,  F.  Sellers  ft 
Co.,  and  Bryan,  Gardner  ft  Co.,  together  with  other  notes  not 
necessaiy  to  be  mentioned.  These  acceptances,  with  some  items 
of  expenses  and  commissions,  constituted  ffing's  account,  and  it 
cannot  be  doubted  that  if  he  had  pidd  them  himself  the  judgment 
would  have  stood  good  to  him  as  securiiyfrom  which  to  insimburse 
himself.  He  did  not  pay  any  of  the  bills  in  the  hands  of  the  holders 
named,  but  on  May  4th,  1868,  he  assigned  to  Kramer  ft  Bham 
97,618  50,  as  collateral  **  security"  fbr  the  pajment  of  their  drafts, 
and  to  F.  Sellers  ft  Co.  $2,601  44,  iJso  as  collateral  security  for 
the  payment  of  theirs.  These  assignments  would  amount  to  their 
respective  claims  in  fkl!«  and  leave  seven  or  eight  hundred  dollars, 
which  King  says  he  agreed  should  go  to  Bryan,  Gardner  ft  Co. 
Kramer  ft  Kham,  and  F.  Sellers  ft  Co.,  have,  at  considerable  ex- 
pense, enforced  the  payment  of  the  judgment  by  Baker,  and  the 
claim  that  by  virtue  of  this  and  other  assignments  fh>m  King, 
they  are  entitled  to  receive  their  whole  claim  out  of  the  indeasnity 
in  exclusion  of  Bryan,  Gardner  ft  Co.,  excepting  as  to  the  balance 
of  the  judgment  after  paying  them« 

The  Auditors  and  the  Court  below  were  of  a  cHfferent  opinion, 
and  with  the  exception  of  certain  modifications,  hereinafter  to  be 
noticed,  we  think  they  were  right  As  already  indicated,  the 
judgment  note  was  ^ven  by  the  principal  debtor  to  his  accommo- 
dation acceptor,  a  party  standing  in  the  situation  of  a  surety  fbr 
him,  and  it  was  fbr  the  purpose  of  saving  him  harmless.;  a  trust 
was  thereby  created  in  ftivor  of  him,  and  upon  the  principle  already 
stated,  in  fhvor  of  the  holders  of  the  acceptances ;  26  Yermont 
Rep.  808 ;  8  Metcalf,  20.  If  a  trust  was  thus  created,  and  to  secure 
the  debt,  it  necessarily  attached  to  tiie  debt,  and  will  go  In  satis- 
faction of  it  in  defkult  of  payment  otherwise,  unless  divested  by 
a  bona  fids  assignment  for  value,  and  without  notioe  of  its  charac* 
ter.    But  this  element  does  not  exist  in  this  case.    The  assignment 
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waa  not,  in  the  legal  sense  of  tke  tena,  bona  fide.  It  was  merely 
a  **  collateral"  seourity  for  the  payment  of  the  drafts  for  whioh  it 
was  glren,  or  secnrities  parted  with,  and  for  this  reason  it  re- 
mained subject  to  the  equities  of  others  interested,  just  as  if  no 
assignment  had  been  made ;  CUrk  ▼.  JEZy  et  al,,  snp.,  and  oases 
thus  cited.  Under  these  circnmstaneei^  the  assignment  had  no 
effeot  on  the  relatlTO  rights  of  the  parties  interested  whatever. 
They  stand  as  they  did  at  tho  creation  of  the  tnis^  their  right 
neither  impaired  nor  strengthened  by  the  act  of  the  trustee.  Sqnal- 
ity  is  equity ;  and  as  the  payment  was  the  seourity  of  the  entire 
account  of  King,  oonnsting  of  aeoonunodattoa  acseptanoes,  made 
or  to  be  made,  we  think  the  holders  of  the  aeo^tances  are  entitled 
to  it,  and  equally  to  a  j^ro  rata  share  of  the  aeoQimi  raised  fnm 
the  original  debtor. 

The  maxim  ** prior  m  tempore,  prior ett  injure^**  is  strictly  a  legal 
maxim.  In  a  ease  like  the  present,  it  oannot  be  allowed  the  i^ect 
contended  for,  because  the  assignment  was  not  a  sale  for  Talue, 
but  a  pledge  with  notice,  or  an  opportunity  to  know  by  enquring 
the  true  character  and  purpose  of  the  Judgment  assigned.  It  is 
with  the  equities  of  the  parties,  and  not  with  legal  rights,  we  are 
dealing.  The  argoaiMit  of  the  appellant,  that  if  metal  had  biton 
delivered  as  agreed,  it  weald  haye  extinguished  the  bond,  and 
King  would  have  beest  obliged  to  give  it  up  to  Baker,  and  that  the 
money  reeciyed  f^m  the  sale  of  the  metal  eo«ld  then  have  been 
disposed  of  by  King  as  he  pleased,  in  payment  of  the  aeoeptanoes 
in  any  ordsr  he  might  ohooae,  and  that  equify  cmild  not  have  eom<' 
polled  a  pro  rata  distribution  under  sneh  eirenmstanois^  proves 
nothing  against  the  principles  asaerted,  even  if  trua ;  fav  wa  deal 
with  a  different  state  of  fhcts ;  with  a  security  that  equity  can  fol* 
low  as  trust  property,  and  will  follow  and  appropriate  in  aceordaiDfle 
with  the  trust  The  force  of  the  proposition  lies  in  the  difficulty 
assumed  of  following  and  identifying  the  money  substituted  in  lien 
of  the  Judgment,  and  not  in  the  fact  that  equity  would  not  treat 
it  precisely  in  the  same  way  as  the  Judgment,  if  it  had  some  into 
court  for  distribution.  The  argument  does  not  disprove  the  prin- 
ciple, but  only  shows  the  difficulty  of  its  application  under  a  dif- 
ferent state  of  fhcts. 

Again  it  is  contended  that  Bryan,  Gardner  &  Co.  cannot  compel 
this  distribution  against  the  claimants  under  King,  until  they  do 
equity  towards  King,  who,  it  is  alleged,  has  &  claim  for  thai  part 
of  his  account,  wMch  were  expenses  and  commissions,  it  is 
enough  to  8»y  thfti  King  himo«lf  olauaa  aothing  out  of  the  judg- 
ment He  assigned  it  tA\  as  already  noticed.  His  claim  on  the 
fhnd  is  therefore  extinguished,  and  Kramer  ft  Rham,  and  F.  Sellers 
ft  Co.  cannot  now  set  it  up  to  embarass  Bryan,  Gardner  ft  Co.  as 
a  shield  for  themselves. 

It  was  vrged  that  Biryan*  Qardaeip  ft  Co.  took  King's  notes  as 
security  for  the  payment  of  the  bills  held  by  them,  and  that  they 
were  embraced  in  King*s  mortgage  to  Florence  Kramer,  and  secured 
by  it  And  also,  that  the  same  debt  was  included  in  a  judgment 
conftssed  by  Baker  to  Lloyd  for  the  use  of  certain  creditors.  It  is 
not  easy  to  see  how  these  fhets,  growing  out  of  the  vigilance  of 
Bryan,  Gardner  ft  Co.,  should  destroy  their  right  to  another  and 
independent  security.  It  wants  a  consideration  somewhere  to 
establish  the  relinquishment  of  a  right,  but  none  such  exists  here, 
nor  did  such  vigilance  insure  the  other  claimants.  There  is  no 
pretence  that  either  of  these  securities  was  taken  in  satisfiaction  of 
Bryan,  Gardner  ft  Co.'s  claim.  Their  equity  is  not  prejudiced, 
tiierefore,  by  these  considerations.  Nor  is  there  any  better  reason 
for  holding  them  postponed  by  their  inaction  in  the  litigation  that 
Kramer  ft  Rham  and  F.  Sellers  ft  Co.  sustained.  Their  entire  ig- 
norance of  the  existence  of  the  security,  until  tiie  last  moment, 
would  not  have  prejudiced  them  at  wa  hkva  seen,  if  it  turned  out 
that  the  judgment  was  a  aecurity  for  their  claim,  for  they  ought, 
in  the  distribotion.  to  be  required  to  bear  their  share  of  the  expenses 
of  the  litigation,  and  as  the  assets  were  equitable,  to  be  distributed 
according  to  eqmty.  I  see  no  reason  why  the  distribution  may  be 
made  on  the  principle  of  equity  in  thisrespeot,  and  upon  the  prin- 
ciple the  Auditor  very  properly  noted  partially  at  least,  if  not  to  the 
full  extent 

We  do  not,  howover,  agree  with  the  Anditara  in  their  treatment 
of  the  indepmient  securities  held  by  Bryan,  Gardner  ft  Go.  They 
do  not  iind  tiiem  to  be  worthless,  but  propose  that  in  the  event  of 
th^  proving  of  value,  that  Kzumt  ft  Rham  aod  F.  fleUera  ft  Oo. 


may  ba  subrogated  to  tho  rights  of  Bryan,  Gardner  ft  Co.  in  tbemt 
after  the  latter  are  satisfted.  This  does  not  comport  with  the 
equiteble  principle  governing  the  case  of  a  party  having  only  one 
seenrity,  and  another,  the  same  and  an  additional  one.  Theroi 
equity,  in  a  proper  case,  will  reqiure  the  latter  to  teke  his  satis* 
faction  out  of  the  seourity  which  waa  not  common  to  the  latter* 
unltas  it  trenched  iniurioiisly  in  some  way,  upon  the  vested  riijhto 
of  tiM  latter.  We  think  tiiat  rule  shoald  be  applied  in  this  case, 
that  Biyan,  Gardner  ft  Co.  shoold  ba  required  to  exhaust  their 
isdependsnt  secnrities  in  the  first  plaeCb  before  taking  any  part 
of  the  tvoA  out  of  tiio  court,  or  aattsiy  the  conrt  that  thoy  era 
worthless.  This  will  enable  the  eonrt  to  admlniater  equity  fully 
between  the  psrtieSb  Kramer  ft  Rham  and  F.  SeUws  ft  Co.  may 
in  the  meantime,  be  allowed  to  take  ont  of  the  eonrt  their  irre  rate 
of  the  proceeds  of  judgment,  and  whether  they  shall  be  entitled  to 
more,  will  afterwards  depend  upon  how  much,  if  anything^  may  bo 
realised  by  Bryan,  Gardner  ft  Co.  upon  their  seourities.  If  noth- 
ing can  be  realiied  by  them,  or  not  enough  to  satisfy  their  claim, 
they  will  in  the  first  contingency  be  entitied  to  teke  ont  their  pro 
rata  share  of  the  judgment,  and  in  the  second,  so  much  only  as 
with  what  may  have  been  received  by  them  from  their  independ- 
ent securities,  as  will  satisty  them  in  full,  provided  that  does  not 
exceed  their /^o  ra<a  share  in  the  judgment  We  see  no  other 
errors  in  the  deerea. 

And  now,  to  wit:  Got  8,  1800l  It  is  adjudged  and  decreed, 
that  there  be  paid  and  distributed  of  the  ftind  in  Courts  to  Kramer 
ft  Rham,  the  sum  fbund  by  the  Auditor,  vis.,  $6,086  20,  togetbev 
with  such  other  sum  out  of  the  jn«  rola  share  oi  Biyan,  Gardner 
ft  Co.,  as  the  court  shall  find  to  be  their  fair  j»ro  rata  share  of  ex^ 
penses  and  costo  to  be  paid  of  the  litigation  to  recover  the  said 
money,  if  not  already  ftilly  accounted  for  in  the  Auditor's  report ; 
and  to  F.  Sellers  ft  Co.  the  sum  of  $1,974  66,  the  sum  found  by 
the  Auditor  in  their  favor,  together  with  their  fair  pro  rata  share 
of  the  cost  of  expenses  and  collection,  to  be  paid  as  aforesaid ;  the 
eosto  and  expenses  to  be  borne  equally,  in  proportion  to  the  amount 
of  their  elaims  respectively.  And  that  the  distribution  to  Bryan, 
Gardner  ft  Co.  be  snspended  until  they  shall  have  exhausted  their 
other  securities,  after  which  distribution  be  made  to  tiiem  upon 
the  principles  of  this  opinion,  M  they  shall  not  receivo  an  amount 
sufficient  to  pay  and  satisfy  the  aeeeptances  of  King  as  shown  to 
be  hdd  by  them  before  the  Auditor,  and  in  case  of  full  satisfaction 
by  them  from  said  securities,  then  distribution  to  be  made  of  the 
fund  in  oourt  to  Kramer  ft  Rham  and  F.  Sellers  ft  Co.,  in  satia- 
fhction  of  tiieir  claim.    Bach  party  to  pay  the  costo  of  this  'appeal. 

MONTHLY    REPERTORY. 


CHAHCKRT. 


V.  C.  S, 


CoMTEBAnx  V.  Thx  N.  B.  akd  C.  BaiI'Wat  asd  LiJin 

COMPAXT,    LIMlTXn. 

Joint  eloek  company — Purchaser  of  eharee — RqfretentoHotu — Suit 

to  reeind  oontraeP^Coitt, 

The  purchaser  of  shares  in  a  joint  stock  company  who  alleges 
that  he  has  entored  into  the  contract  on  the  faith  of  stetemente 
conteined  in  the  reporto  of  the  directors  or  communicated  to  him 
by  the  secretory  cannot  obtoin  relief  in  a  court  of  equity  on  the 
ground  of  misrepresentetion  unless  he  can  shew  that  he  was  in- 
duced to  make  his  purchase  by  a  specific  misrepresentetion  offset. 

A  bill  filed  by  such  a  purchaser  against  the  directors  of  a  com- 
pany formed  under  the  limited  liability  act  was  dismissed  but 
without  costs,  as  the  court  was  dissatisfied  with  the  defective 
bsJance  sheet  appended  to  the  reporto*  and  with  the  ambiguity  of 
the  stotomenta  therein  contained. 


y.  0.  &  Sum  v.  CmovoBsn.  Jli6.  24. 

Mortg^go^Adaancc  on  faith  of  an  iUueory  ifrant—Suiifor  re-pay- 

ment — Remei^  in  equity* 

A.  agreed  to  advance  £800  to  B.  on  tho  seourity  of  a  certain 
property  in  Middlesex,  a  lease  of  which  at  a  pepper  ooin  rent  B« 
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represented  was  about  to  be  granted  to  him  by  G.  then  landlord. 
C.  also  wrote  at  B's  request  to  A*8  solicitor  to  the  same  effect 
Shortly  afterwards  C.  knowing  as  alleged  that  A.  was  abont  to 
advance  the  money  on  the  said  seonrity  execated  a  lease  of  the 
property  to  B.  and  on  the  faith  of  the  said  assnrance  and  letter, 
and  of  the  lease  so  granted,  A.  adranoed  the  money  and  a  mort- 
gage to  him  by  way  of  underlease  was  executed  by  B.,  A.  after- 
wards diseotered  that  C.  had  a  few  months  before  executed  a 
lease  of  the  same  property  to  B.  who  bad  mortgaged  it  to  another 
person.  That  lease  had  been  registered.  A.  accordingly  filed  a 
bill  against  B.  and  G.  for  payment  of  the  money.  B.  was  then  in- 
soWent,  G.  alleged  by  his  answer  that  he  had  forgotten  the  former 
lease  at  the  time  of  his  execution  of  the  second  and  that  no  part 
of  the  £800  came  to  his  hands. 

Heldt  that  the  case  was  within  the  jurisdiction  of  the  court  and 
that  A.  was  entitled  to  a  decree  against  G.  for  re-payment  of  the 
£800  and  interest. 


bL  R. 


BSHHITT  T.   WhITIBOUSB. 


Febd. 


Right  of  inspection — Mine$ — Inspection  of  defendant  working  under 

plaintiff* 9  land. 

Where  a  plaintiff  has  a  prima  facie  case  supported  by  direct 
eridence,  that  a  defendant  is  working  a  mine  under  his  land  from 
pits  in  tiie  adjacent  land  belonging  to  the  defendant  and  the  de- 
fendant will  not  allow  him  or  his  agent  to  inspect  the  mine  the 
court  will  on  motion  grant  an  order  to  allow  the  plaintiff  to  inspect 
defendant's  mines. 


M.  B.  Llotp  t.  GooflBB.  Feb,  20. 

Marriage  SetlUment — Construction — Advancement. 

By  a  marrisge  settlement  the  trustees  had  authority  with  the 
consent  of  the  husband  and  wife  or  surriTor  to  raise  £2,000  for 
placing  the  issue  of  the  marriage  **  to  any  profession,  trade  or 
business,  or  for  their  adrancement  in  life." 

Jleld^  that  "  adTancement"  in  the  case  of  a  daughter  might  be 
taken  to  mean  adrancement  in  life  by  way  of  marriage. 


Y.  G.  W.  Ekutb  t.  Mobbis.  Feb.  ISr 

Legatee^Charge  of  debts — Cross  demand, 

A  testator  bequeathed  all  his  personal  estate  fVee  f^om  debts 
to  A.  and  directed  that  his  debts  should  be  paid  out  of  the  real 
estate.  At  the  time  of  his  death  the  testater  owed  Tarious  sums 
to  his  tenants,  but  the  arrears  of  rent  due  from  these  exceeded 
those  suras. 

ffeld,  that  A.  was  only  entitled  to  the  balance  between  the  sums 
due  fh>m  the  testator  and  the  arrears  of  rent. 


V.  C.  W. 


Khapp  ▼.  Bubrabt. 


L.  G, 


Loslbt  t.  Hbath. 


Fd>.  25. 


March  6. 


Debtor  and  Creditor^— Declaratum  by  creditor — Disekarge. 

In  1841,  £4,500  was  advanced  by  the  testator  to  her  son  B.  but 
no  security  or  acknowledgment  was  executed  by  B.  No  interest 
was  directly  paid  but  an  allowance  covenanted  to  be  paid  to  B. 
by  the  testator  was  set  off  against  the  interest  which  at  four  per 
cent  came  to  the  same  amount.  In  1848  the  testator  made  a  cod- 
icil containing  a  declaration  that  the  £4,500  was  due  and  owing 
tram  B.  and  that  his  appointment  as  executor  was  not  to  have  the 
effect  of  cancelling  the  debt.  In  1854,  a  further  codicil  was  made 
revoking  the  appointment  of  B.  as  executor,  but  confirming  the 
will  and  codicil  in  all  other  respects.  In  1855,  the  testators 
wrote  to  B.  as  follows:  <*Tou  must  know  when  I  gave  you  the 
money,  I  never  could  intend  it  as  a  loan,  but  as  an  absolute  gift; 
and  I  hope  yon  will  live  many  yenrs  to  enjoy  it 

Heldt  that  this  letter  being  written  under  a  mis-apprehension  of 
the  nature  of  the  original  transaction,  and  being  inconsistent  with 
the  previous  conduct  of  the  parties  did  not  discharge  the  debt 
hereby  created. 


Settlement — Marriage  contract — Parol  agreement — Et presentation 

made  good — Specific  performance. 

Upon  a  treaty  for  a  marriage,  H.  the  father  of  the  lady  wrote  to 
L.  the  intended  husband,  what  H.  and  his  wife  were  able  to  promise 
their  daughter  on  her  marriage  and  at  their  death  ;  and  saying 
that  all  they  possessed  would  be  divided  at  their  decesse  equally 
among  their  children.  By  an  indenture  of  settlement  made  in 
contemplation  of  the  marriage  reciting  that  H.  had  on  the  execu- 
tion thereof  paid  £500  as  a  marriage  portion  with  his  daughter, 
L.  settled  a  policy  of  assurance  for  Uie  benefit  of  his  intended  wife 
and  the  issue  of  Uie  marriage. 

Bill  to  have  it  declared  that  L.  was  entitled  upon  the  death  of 
H.  as  the  legal  personal  representative  of  L.'s  wife  (K.*b  daughter) 
to  a  child,  share  in  the  residue  of  H.'s  estate,  dismissed. 


y.  G.  S.  DiLKxs  ▼.  Bboadmbad  March  8. 

Following  assets — Residiary  legatee-^Marriage  seftlemenL 

A.  the  lessee  of  certain  premises  demised  the  same  to  B.  for 
the  residue  of  the  term  wanting  a  few  days,  B.  assigned  his  lease 
to  G.  who  after  B.'s  death  allowed  the  rent  to  Ml  into  arrear,  and 
the  ground — ^landlord  recovered  the  same  fh>m  A.  B.  had  be- 
queathed his  residuary  personal  estate  to  his  daughter,  who  settled 
it  on  her  marriage.  A  filed  his  bill  praying  to  be  refunded  out  of 
B.'s  residuary  personal  estate. 

JBeld,  that  A.  could  not  follow  B.'s  assets  as  they  had  been 
transferred  to  trustees,  and  were  protected  by  consideratiott  of 
marriage. 


V.  G.  W.  Obaht  v.  Mussbtt.  March  12 

Wil^^Construction — Stodt  and  money  in  thefUnds. 

Testator  bequeathed  all  his  ''stock  and  money  in  the  funds" 
and  all  the  residue  of  his  estate  and  effects  whatsoever  both  real 
and  personal,  upon  trusts  after  payment  of  debts,  &o.,  to  convert 
into  cash  all  his  residuary  estate  and  effects  except  the  freehold, 
copyhold,  leasehold  and  stocks. 

Beldf  that  certain  long  annuities  of  the  testator  were  as  "  stock 
and  money  in  the  tandr*  within  the  exception  from  the  general 
direction,  to  oonvert  the  reelduary  estate. 


V.  C.  W.  March  10. 

Rb  Tab  Maodblbba  Statb  Navioatiov  Gokpabt. 

Joint  Slock  Company — Increase  of  capital-^lrregularity. 

A  joint  stock  company  was  empowered  under  the  deed  of  set- 
tlement at  an  extraordinary  genend  meeting,  and  by  resolution  of 
at  least  two  thirds  of  the  sulMcribed  shares  to  increase  the  capital 
and  raise  money  on  debentures.  Money  was  raised  on  debentures 
by  a  resolution  passed  at  an  extraordinary  general  meeting  of  the 
company,  but  at  which  two  thirds  of  the  shares  were  not  repre- 
sented. The  money  so  raised  was  applied  in  payment  of  debts 
and  liabilities  of  the  company,  and  interest  was  paid  for  more  than 
two  years  up  to  the  dissolution  of  the  company. 

Held,  that  although  the  issue  of  the  debentures  was  irregular 
end  invalid,  the  shareholders  who  had  obtained  the  benefit  of  the 
money  raised,  and  with  full  notice  had  recognised  the  transaction, 
were  preluded  from  disputing  their  liability  to  the  holders  of  the 
debentures  for  the  monies  thereby  secured. 


y.  G.  K.  March  28. 

Ib  eb  Thb  Bukb  op  Guetblabd's  Habtb  bstatb. 
Infant — Guardian  ad  litem — Railway  Company — Trustee — Costs. 

Where  an  infant  appears  upon  a  petiUon  for  the  investment  of 
trust  fiinds  in  which  he  is  interested  the  special  appointment  of  a 
guardian  ad  litem  is  necessary. 

Where  a  petition  is  presented  for  the  investment  of  the  proceeds 
of  railway  purchase  money,  the  produce  of  trust  estates,  the 
trustees  being  made  respondents  in  such  petition  are  entitled  to 
their  costs  as  against  the  company. 
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L.  J.  Wbioot  t.  Chabo.  March  26. 

Metne  rentt^-SeUef  at  law  and  in  equity -r-Jurudieiion — Trustee — 

Committee  of  lunatic — Account, 

Where  a  person  who  holds  under  two  titles  which  are  inconsist- 
ent with  each  other,  takes  upon  himseif  to  decide  nnder  which  he 
will  act  and  decides  wrongly,  the  rights  which  others  would  have 
had  if  the  proper  conrse  had  been  taken  are  not  altered  or  defeated. 
A  trustee  for  a  married  woman  who  was  also  committee  of  the 
estate  of  a  Innatio  by  the  decision  of  the  Court  declared  to  be 
tenant  in  tail  of  certain  estates,  had  receiTed  the  rents  of  the  same 
estates  and  paid  them  over  to  the  married  woman  who  was  de- 
ceiTed  by  him  to  be  entitled  to  them. 

Held,  that  the  representatiTes  of  the  tenant  in  tail  were  entitled 
to  recoTcr  from  the  trustee  as  committee  the  mesne  rents  so  re- 
ceived and  handed  oter. 

Where  equitable  conduct  entitles  a  person  to  equitable  relief, 
that  relief  is  not  gone  because  the  remedy  at  law  is  gone. 


V.  C.  W. 


Wahd  t.  Shaksshaft. 


March  20. 


Ibreclosure — Disclaimer —  Cottt, 
Where  a  Judgment  creditor  is  made  a  defendant  to  a  suit  and  is 
aware  of  the  fact  and  disclaims  by  answer,  he  is  not  entitled  to 
his  costs.  Where  a*  creditor  defendant  puts  in  an  answer  and 
subsequently  by  affidavit  disclaims  he  is  not  entitled  to  bis  costs. 
Where  an  sssignee  or  the  mortgagor  is  made  defendant  to  a  suit 
and  undertakes  to  appear,  but  before  appearance  disclaims  but  is 
still  continned  on  the  record  and  puts  in  his  answer,  he  is  entitled 
to  his  costs.  Where  after  bill  filed  but  before  services  of  a  copy 
of  the  hill  a  defendant  undertakes  to  appear,  and  disclaims  he  is 
entitled  to  his  costs. 


COMMON  LAW. 


a  P. 


DUXOLITV  ST  AL   T.    MaLLCT. 

DuKCLirr  it  al.  t.  Birkbn  bt  al. 
Patent-^Dietinetpart  of—Auignment  of'—In/ringmint 
^  If  a  separate  and  distinct  part  of  a  patent  be  assigned  the  as- 
signee may  sue  in  respect  of  an  infringment  of  such  separate  and 
distinct  part  withoat  joining  aa  plaiatiilB  persons  interested  only 
in  the  other  part  of  the  patent. 


Or  B.  Wbiobt  t.  Statbbt.  April  24. 

Statute  of  frauds — Interest  in  land — Contract  for  board  and  lodging . 

The  appellant  agreed  orally  to  pay  to  the  respondent  for  the 
board  and  lodging  of  himself  and  man  in  the  repondent's  house, 
and  accommodation  for  his  horse  in  the  respondent's  stable,  £200 
a  year  from  a  day  specified,  a  quarter's  notice  to  be  given  on 
either  side ;  no  particular  rooms  were  assigned  to  the  appellsnt, 
and  he  never  commenced  to  reside  in  the  respondent's  house, 
but  gave  notice  of  his  intention  not  to  perform  the  contract. 

Held,  that  this  was  not  an  agreement  relating  to  an  interest  in 
land  within  the  fourth  section  of  the  statute  of  fhiuds,  and  need 
not  therefore  be  in  wridng. 


£x.  DiOKSOH  ▼•  Right.  Jan.  19. 

Consideraiion — Marriagt  settlement — IlUgUimats  child. 

The  gift  of  an  estate  to  an  illegiUmate  child  nnder  a  marriage 
settlement,  is  good  against  a  purchaser  under  27  £lii.,  ch.  4. 


Ex. 


WiSB  T.    filBKBXSHAW. 

Oamishee — Common  Law  Proceedure  Act, 


April  2S, 


The  issuing  ',of  a  writ  nnder  the  64th  section  of  the  Common 
Law  Procedure  Act  against  a  garnishee  who  refuses  to  pay  money 
which  has  been  attached,  is  matter  of  discretion  for  the  Judge 
which  he  need  not  exercise  without  grounds  to  suspect  the  conduct 
of  the  garnishee. 


Ex. 


Pbiob  v.  Tatlob  bt  al. 


Apra2d. 

Promissory  note—Friendly  Socisty-^Note  binding  on  trustees 

who  sign, 

A  promissory  note  was  made  on  behalf  of  a  benefit  building 
society  by  the  Trustees  and  Secretary  in  the  following  form : 

«*  Midland  Counties  Building  Society  No.  8, 
"  Birmingham,  March  12,  1868. 
"  Two  months  after  demand  in  witing,  we  promise  to  pay  Mr. 
Thomas  Price  the  sum  of  one  hundred  pounds,  with  interest  after 
the  rate  of  six  per  cent,  per  annum,  for  Talne  received. 

(Signed)  "  W.  R.  Hbath,  \    -.     , 

^  ^  "JohhTatlob;/   ^^^'• 

•«  W.  D.  FiSBBB,     Seeretary," 

Held,  that  the  persons  signing  the  note  were  personally 
responsible. 

C.  C.  R.  Rbq.  ▼.  JoHB  Dabbbbbt  Himd.  April  28. 

Evidence — Dying  dedaration, 

A  dying  declaration  is  only  admissable  in  evidence  where  the 
death  of  the  deceased  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  the  dying  declaration. 

Opon  an  indictment  for  using  instruments  with  intent  to  procure 
abortion,  the  dying  declaration  of  the  woman  was  h«^  inad- 
missable. 


C.  C  R. 


Rbo.  ▼.  Chablbs  Hallidat. 


April  28. 


Btidencs — Husband  and  Wife^^AdmissibHify  of  a  husband's  evidence 
when  the  crimnality  of  the  wife  is  involved. 

The  prisoner  was  indicted  in  one  count  for  obtaining  money 
from  trustees  of  a  savings  bank  by  pretending  that  a  document 
produced  to  the  bank  by  E.,  the  wife  of  T-,  had  been  filled  up  by 
his  authority ;  and  in  another  count  for  a  conspiracy  between  the 
prisoner  and  E.  to  cheat  the  bank ;  but  E.  was  not  indicted.  The 
evidence  of  T.  having  been  received  in  support  of  the  prosecution, 
the  prisoner  was  acquitted  on  the  count  for  conspiracy,  and 
convicted  on  the  other. 

JTe/tf,  that  the  evidence  of  T.  was  properly  received  and  the 
conviction  good. 

Q.  B.  GuBHBB  y.  FowLBB.  May  8. 

Arbitration — Special  case — Proceedings  in  error, 

A  cause  was  referred  by  consent  to  arbitration  with  a  special 
provision  that  neither  party  should  take  proceedings  in  error  on 
any  matter  relating  to  the  arbitration.  At  the  request  of  the 
parties,  the  arbitrator  made  his  award  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court,  and  in  accordance  with  this 
opinion  the  judgment  was  to  be  entered  up.  The  Court  gave  their 
opinion  in  favor  of  the  defendant,  whereupon  the  plaintiff  took 
proceedings  in  error. 

Held,  that  sec.  32  of  the  Common  Law  Procedure  Act,  1854, 
which  gave  power  to  bring  error  on  a  special  case,  did  not  apply 
to  such  a  case  as  this,  which  must  be  taken  to  be  such  a  special 
case  as  is  contemplated  by  sec.  6  of  the  same  act. 

Held,  also,  the  parties  were  bound  by  their  agreement  not  to 
take  proceedings  in  error. 


C.P. 


HOLDBB  T.    SOVLBT. 


April  80. 


Lodging-house  keeper — Liability  of  in  respect  of  goods  stolen  from 

lodgers. 

The  plaintiff  hired  apartments  in  the  defendant's  house,  and 
while  there  had  some  of  his  goods  stolen;  and  the  declaration 
alleged  that  the  defendant  did  not  take  dne  and  proper  care  of  his 
house,  by  means  of  which  dishonest  persons  obtained  access  to  it 
and  took  the  plaintiff's  goods ;  to  which  the  defendant  demurred 
on  the  ground  that  the  declaration  did  not  allege  the  defendant  to 
be  a  common  innkeeper,  and  therefore  did  not  disolose  any  duty 
or  liability  on  the  part  of  the  defendant. 

Held,  that  the  declaration  was  bad,  and  that  the  defendant  as  a 
lodging-house  keeper  was  not  liable. 
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C.  P.  Jan,  26. 

Cbomlbt  amp  thb  B.  k  A*  Stbak  Shippino  Cokpant. 

Arbitration — Appointment  of  umpire  by  lot, 

A  mbmisflloii  wu  made  to  two  arbitrators  who  were  (in  the 
CTont  of  their  not  being  able  to  agree)  to  appoint  a  third  person 
as  umpire ;  they  oonld  not  agree  and  aocordinglj  met  for  the  pur- 
pose of  appolntiBg  the  umpire.  Each  proposed  a  person  for  the 
dnty  bat  only  one  of  the  two  proposed  was  known  to  beth  the 
arbitrators,  the  other  being  only  known  to  his  proposer  who  said 
that  he  possesMd  the  qnalifieations  aeoeasary  for  the  dntj.  Upon 
this  the  two  names  were  pat  into  a  hat  with  the  understanding 
that  the  one  drawn  out  shonld  be  appointed  and  the  name  of  the 
one  not  known  to  both  the  arbitrators  was  drawn  and  he  proceeded 
with  his  duties. 

ffeld,  that  the  appointment  was  bad,  having  been  made  by  lot 
and  the  party  so  appointed  not  being  known  to  lK»th  the  arbitrators. 


EX. 


FoUKiBB  T.   TATliOn  BT  AI.. 


Jan.  81. 


Comity  Onurti—'&ieution — Iniirpltatht  nimman§ — Smt-^BUl 

of  tale. 

Where  the  goods  of  a  third  party  are  taken  in  exeentfon  under 
County  Court  process  on  the  premises  of  the  Judgment  debtor  and 
the  owner  claims  his  goods  the  landlord  is  not  entitled  to  be  satis- 
fied arrears  of  rent  out  of  the  proceeds  of  such  goods  or  to  Insist 
that  his  rent  shall  be  paid  before  their  remoral. 


Ex. 


Ap.a  IS. 


WSALBT  T.  ItAimO. 

Coett — Taxation — Arreet  of  judgment. 

If  judgment  is  arrested,  the  plaintiff  is  entitled  to  the  costs  of 
issues  found  in  his  fayour  under  the  145th  sec.  of  the  Common  Law 
Procedure  Act  1852 ;  and  the  general  rule  is  not  affected  by  an 
agreement  that  certain  items  of  the  oosts  are  to  abide  the  CTcnt. 


BB 


REVIEWS. 


Thb  Christian  Examinbr  for  Jannary,  published  in  Boston, 
is  before  us.  We  first  meet  a  review  of  Alger's  History  of  the 
Dootrine  of  a  Future  Life,  in  whioh,  while  con^tnlating  the 
author  upon  the  snocess  of  his  labors,  the  reviewer  enters  at 
lenfl;th  into  considerations  the  most  important  to  mankind, 
and  in  a  manner  becoming  the  subject  of  which  he  writes. 
The  place  of  '  Modem  Painters  in  Art  Literature  offers  a 
oritioism'  upon  the  writings  of  John  Buskin,  with  some 
obeenrations  upon  vexed  (questions  in  art  ^  The  Origin  of  the 
Gospels  will  be  read  with  interest  by  the  biblical  student,  A 
paper  upon  Garibaldi  ^ives  a  summary  of  his  life  and  the 
recent  events  in  the  history  of  his  country.  The  number 
oloses  with  the  uaoal  review  of  ourrent  literature. 


Macxillan's  Magazinb  for  December  oontuna  an  interest- 
\xkf^  article  upon  the  opinion  of  Mr.  Darwin  regarding  the 
Origin  of  Species.  Very  many  able  papers  have  late^  ap- 
pealed upon  this  contested  question,  but  this  article  is  do  less 
interesting  because  of  the  varied  treatment  which  its  matter 
has  received.  Next  follows  a  oontino«tion  of  Tom  Brovrn  at 
Oxford.  A  well  vrritten  article  upon  the  English  Evangelical 
Clerfjy ;  and  papers  upon  '  Poetry,  Prose,  and  Mr.  Patmore ;' 
English  Women  at  Naples,  &c,  conclude  the  number. 


Thb  EcLBono  Magazinx  for  February  is  embellished  with 
a  portrait  of  the  great  Engineer  Bobert  Stephenson,  and  a 
plate  expressive  of  a  stirring  event  in  French  history  known 
as  *'  The  morning  of  the  18th  Brumaire.''  The  reading  mat> 
ler  is  as  usual  made  up  of  the  best  articles  of  the  British 
periodicals ;  and  it  is  sufficient  to  say,  that  theeeleotions  from 
such  excellent  souroes  form  a  volunie  intereeting  in  narrative 
and  in  snljeots  of  a  Geograpfaieal  and  Seientifie  oharacter. 


Tbb  Monthly  Law  Bbportir,  for  January,  has  come  to 
hand.  It  contains,  with  the  Narrative  of  a  Celebrated  Triid, 
Reports  of  the  United  States  District  Court  of  Massachusetts, 
ana  of  the  Supreme  Court  of  that  and  other  States.  Its  fine 
appearance  and  intrinsic  value  insures  its  success. 

The  number  of  the  Ukitid  Statm  Insuhanci  GAZim  fof 
January,  published  at  New  York,  affords  a  large  and  well 
digested  mass  of  information  rcigirdi&g  insuraiiee  matters  of 
allkinds,  and  is  thus  worthy  of  an  axleaded  support. 

The  Annual  Report  or  tbb  Norhai.  Model  Grammar  and 
Common  Schools,  for  the  year  1859,  is  received.  The  various 
reports  do  not  form  so  large  a  volume  as  in  tbo  preoeding  year, 
because  of  the  omission  of  those  of  the  Local  Superintendents 
of  Schools.  The  statistical  tables  are  in  a  convenient  form, 
and  afford  every  information  relating  to  the  subject 

The  Lower  Canada  Reports.    Edited  by  M.  Le  Lievre; 
published  by  Augustin  Cot6,  Quebec. 

Number  twelve  of  volume  ten  of  these  valuable  Reports  is 
received.  Besides  the  ordinary  number  of  reportea  cases, 
this  number  contains  the  annual  index  of  .cases  and  digest  of 
matters  reported.  One  of  the  cases  reported  (Bymu  v.  McFar- 
lane)  we  shall  probably  give  in  our  next  numb^.  tt  deoidea 
that  a  party  setting  fire  upon  his  land  at  an  improper  time  is 
by  that  mere  fact  responsible  for  the  loss  thereby  m  a  thresh- 
ing machine  which  had  been  brought  on  his  land  for  the 
Surpose  of  threshiqi^  his  grain.  The  action  was  diffbrently 
ecided  in  the  Superior  Court  in  the  District  of  Ottawa,  bak 
on  appeal  was  reversed,  Duval  Justice  dissenting. 

Godet's  Lady's  Book.    Louis  A.  Godey,  Philadelphia. 

The  number  for  February  is  received.  The  Lady's  Book  is 
useful  and  entertaining  as  usual.  It  has  taken  the  lead  of 
all  other  migaatBee  of  a  similar  deeoriptioii,  nnd  is  determined 
to  keep  it  So  far  as  we^  can  disoem  any  change  in  sneeessive 
numbers  of  Godey,  it  is  for  the  better.  The  proprietor  is 
bent  on  proving  himself  worthy  of  the  great  and  wide-spread 
patronage  which  his  magasine  receives.  He  exchanges  with 
no  less  than  2,460  cotemporary  publications.  What  therefore 
must  be  the  circulation  among  subscribers  of  his  well  known 
and  much  admired  maraine  7  We  have  heard  it  said  that 
the  oironlation  is  300,(m0,  and  have  no  reason  to  doubt  the 
statement  It  is  by  reason  of  this  enormous  circulation  that 
the  magazine  is  furnished  to  each  subscriber  at  the  low  price 
of  $3  per  annum,  though  intrinscally  worth  more  than  double 
that  amount 


Macmillak's  Maoazinx  for  January  has  reached  us.  We 
first  find  three  entertiuning  chapters,  forming  the  oommence- 
ment  of  a  story,  entitled,  "  Eaoauhoe,"  by  Henry  Kingsley. 
A  letter  upon  Sheridan  and  his  biographers,  by  the  Hot.  Mrs. 
Norton,  will  be  read  with  pleasure.  The  author  of  "  John 
Halifax,  Gentleman,''  offers  *'A  few  words  about  Sorrow,''  and 
a  poem  upon  "Fergus  Seat"  Tom  Brown  at  Oxford  has  a 
few  more  interesting  chapters ;  and  papers  upon  VeneUa  and 
Pekin  are  particularly  weleome  at  the  present  moment 


APPOINTMENTS  TO  OFFICE,  AC. 


PBOYINaAL  ABBITRAT0B8  AS  TO  PUBLIC  WOBKS. 

THOMAS  KIBKPATRIOK,  of  KingrtoB,  Bnvira,  LOUIS  A.  MOBXAU,  of 
Mostreid,  B«inlre,  and  tlw  Hoiior«l)l«  PHTLIP  TANSOUOHNXT,  of  OornwiU, 
to  bo  ArbftrRtors  and  Appniwra  Ant  the  ProTinoe  of  OuiAda,  UMler  tho  woTliknw 
of  •.  41  of  Oonaol.  8tet  of  OtiuidA,  cap.  2S.— (Oaasttod  6fh  Jaaiuiry,  1861.) 


TO    CORRESPONDENTS 


<*  A  BOBMUBD,  Ayr  "—Too  lalo  Ibr  onrmt  ntuater. 
<*WiLUAM  Oomi"  wiU  roetlTe  stteatlQii  ta  eonMOKt. 
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OIARY  FOR  MARCH. 


1.  Friday Lut  day  for  rvt  of  CoL  BoUs  wh«re  time  axt  by  Man.  Ooundl. 

a.  MJNUAir  .......SKi  AmmIov  «i  LmL 

4.  >MQad»y.^...*M  Last  day  fat  notioe  of  Trial  County  Oonrt. 

fl.  Tociday dbanoeiy  ExamlnaitUmtenn,  Lonaoii  A  BanvffUa,  oommoiMa. 

rLa«t  day  for  notioe  Brantford  and  Kinnton. 

10.  SUNDAY Uk  amOa^  in  Lent 

IL  Monday  .......  Laet  day  for  serriee  of  Writ  ibr  Toronto. 

IS.  Taeed«y .......  Quarter  Be«lonB  and  Oonnty  Ckmrt  BlmngB  In  each  Ooanty. 

fLaet  day  for  not.  Chancery  lExavL  HamUton  A  Brockrille. 
17.  S17NDAY ......  5th  Suwtaif  in  Lent 

Ifll  Tneeday. ......  Chane.  £zivn!oatlon  Term,  Brantftcd  A  Kingiion,  eoQuneocei. 

[Left  day  for  notlee  for  Barrle  and  Ottawa. 
2L  ^nraday  M...,  iMt  day  tQ  deelare  for  Toronto. 
24.  gUVDAT JPiOm  Sunday, 

28.  Tmedi^  .......  dmneery  Bx^m.  Vatm,  Ban^Utoa  and  BrookrOle,  eoigmaite 

[Last  day  for  nottoe  for  Ooderioh  and  Cornwall. 

29.  Friday Gbed  Pridt^. 

80.  Satnrday laat  day  for  notioe  of  Trial  for  Toronto. 

81.  gUNDAT...,--  Matter  kmda^ 


7MP0BTANT  BnSINB80  NOTICB. 

BrtomimUbUdUthePiroprietortqfthUJwrndlttr^requu^ 
MaurpttftOtte^aeeoamittumbempfaetdinihekanif 

JUamejftj  JBarrU,  for  coOeeHon;  and  thai  mdy  a  prompt  rtmiUanei  to  tkmn  ma 
Meeppete. 

aUv^arfotriinattnnViaifkt^npHekmlu^  6irfA^ 

*4m.beef»eciiiiii«iie(ile4pjp<ii0i<#sr  te<wff%  <Mwi  <e  mu^Uitiraurmiitmvttmt, 
which  OTV  very  aectvy. 

rta$omdbU1otxpocithat  the^nffeuiona^dOfflofrttftheOinirtsvQfida^ 


MwvlimMi^  iHttetd  ^watnttttj^thmtOBit  to  Htm 


Mta^tehiiiutM. 


to  OORBBSPONMERTS— Ac  lattpagt. 


MAROH.  1861. 
TfiE  UNGLISH  WRIT  QF  QABBAS  €0(&PU& 


John  AadeisoD^  th^  negvo,  iinasied  under  tboprovisioas 
of  ihe  Agbbarton  Treaty  aadthe  RroyioouJ  Statute  passed 
to  give  effect  to  that  treaty,  and  recently  discharged  by  our 
Court  of  Common  Pleas,  upon  the  ground  of  defects  in  the 
warrant  of  commitment  under  which  he  was  arrested,  is 
reported  to  have  said,  when  discharged,  ''  that  he  never 
thought  diere  was  so  much  law  in  Canada  ae  he  had 
experienced.'^ 

The  vomark,  though  Uuutly  put^  is  indicative  of  the 
Bumy  vexed  questions  to  which  tiie  arrest,  detention,  and 
subsequent  discharge  of  this  man  gave  rise.  From  the 
day  of  his  arrast  till  die  day  of  his  remand  by  the  Court  of 
Queen's  Bench,  in  Upper  Canada,  mudi  doubt  was  enter- 
tained as  to  the  jaofer  construction  of  the  provisions  of  the 
treaty  and  statute  under  which  he  was  amested,  and  by 
virtue  of  which  he  was  detained  in  custody.  From  the 
day  of  his  remand  by  our  Court  of  Queen's  Bench  till  the 
day  of  his  discharge  by  our  Court  of  Common  Pleas  there 
was  a  continued  ferment  throughout  the  Province.  That 
ferment  was  not  lessened  by  a  knowledge  of  the  fact  that 
the  Court  of  Queen's  Bench  in  England  had  presumed  to 
exercise  a  jurisdiction  in  Ckunctda  opposed  to  eveiy  prin- 
ciple of  legislative  independence^  judicial  iudependencoi 


and  of  self-government.  Though  divided,  as  our  people 
were,  in  the  construction  of  the  Ashburton  Treaty,  all 
united  in  the  opinion  that  the  English  Court,  in  sending  a 
writ  of  habeas  corpus  ad  subjiciendum  to  Canada,  had  done 
wrong.  Men,  legal  and  lay,  joined  in  the  condemnation 
of  the  proceeding,  as  being  one  calculated  only  to  sting  us 
in  the  most  sensitive  part  of  our  body  corporate — our 
national  pride.  Mei|  of  all  politics,  conservative  and  re- 
form, mimsterial  and  opposition,  pronounced  the  act'of  the 
English  Court  both  high-handed  imd  unfounded.  Birth 
was  given  to  a  feeling  of  resistance  which  will  not  in  all 
probability  slumber  tiU  the  assumed  jurisdiction  of  the 
English  Court  is  tested  and  defeated  on  national  grounds. 
When,  however,  we  speak  of  ^  feeling  of  resistance,  we 
do  not  desire  to  depict  ove>rt  ftcts  c^  treason )  we  do  not 
intend  to  indorse  the  absurd  stories  circulated  in  the 
neighbouring  States,  about  ''  the  rin^  of  1775."  Such 
stories  were  a  libel  on  our  loyalty.  WhUe  determii^ed  to 
resist  encroachments  on  our  rigbts  as  an  ind.epende.nt 
colony,  by  all  oonstitutipnal  means,  there  never  wap  Qor  is 
there  tbe.slightest  intention  tq  kindle  the  flaipe  of  rebellion. 

Men  argue  that  if  an  English  Court  oan  cpuKpand  our 
Sheriffs  tp  p1)ey  writs  of  habeas  corpus^  why  DPt  writs  of 
execution  and  other  process  of  a  simil,^  kind  ?     X^ey  ask^ 
themselves,  where  b  to  be  the  limit  1  Who  is  to  define  it? 

There  was  a  time  when  Colonial  Sheriffs  a^d  other  public 
o£Scers  were  appointed  in  England,  under  the  great  aeal  of 
^gland,  and  iniposed  upon  us  whether  we  lihsd  th^m  or 
not.  That  time  is  passed.  Then  our  Sheriffii  were  English 
officers  appointed  by  English  authority.  Then  English 
Courts  might  have  attempted  to  issue  writs  to  Canada  with- 
out much  murmur,  but  now,  when  in  the  enjoyment  of 
powers  of  self-government,  we  ai^int  our  o?m  officers  by 
our  own  provincial  seal  and  dismiss  them  when  we  pleascj 
the  exercise  of  such  a  jurisdiction  grates  upon  our  ears. 

But  the  £u)t  that  the  exercise  of  the  jurisdiction  is  dis* 
tasteful  is  no  argument  against  the  existence  of  j^e  juris- 
diction itself,  but  rather  against  the  exercise  of  it.  Does 
the  jurisdiction  in  fact  exist  f  If  it  does,  was  it  rightly 
and  discreetly  exercised  in  the  case  of  AAderson  7  Theqe 
are  questions,  to  the  solution  of  which  we  »xe  about  to  apply 
our  mind. 

The  writ  issued  was  a  Iwhtas  <»rpus,  ihe  ];ight  to  which 
is  one  of  the  great  bulwarks  of  the  liberty  of  a  British  sub- 
ject. So  long  as  the  ri^ht  to  tliat  writ  exists,  so  long  must 
liberty  in  Britain  be  more  than  a  name.  The  right  is  only 
suspended  under  circumstances  of  great  natiopal  peril.  The 
writ  is  described  by  Blackstone  as  a  high  prerogative  m^ 
running  into  a)l  parts  of  the  King's  dominionp.  The 
reason  he  assigns  is,  that  the  King  is  at  all  times  entitled 
to  have  an  account  why  the  liberty  of  any  of  his  snbjepto 
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ii  restraioed,  wherever  that  restraint  may  be  inflicted. — 
(3  Black.  Com.  p.  131.)  But  is  not  the  Queen  aa  much 
present  in  the  Superior  Courts  in  Toronto  as  she  is  in  the 
Superior  Courts  in  London  ?  And  if  she,  a  body  oorporate, 
reoeiyes  the  information  as  to  the  cause  of  the  detention  in 
custody  of  her  subject  in  Toronto,  is  it  necessary  for  her 
once  more  to  hear  the  same  story  in  London  f  The  pre^ 
sence  of  the  Queen  in  her  Courts  at  Westminster  i^  a  Iega| 
fiction.  She  is  as  much  present  in  her  Courts  at  Toronto 
as  in  Westminster.  When  we  speak  of  the  Queen  we  do 
not  mean  Yictoriay  we  mean  the  Crown — ^the  body  oorpo- 
rate of  that  name.  Li  tingland,  the  Crown  has  its  great 
seal.  In  Canada,  the  same  Crown  has  a  different  seal. 
We  therefore  see  that  though  the  Crown  acts  in  Canada  as 
well  as  in  England,  the  machinery  of  its  action  is  not  in 
Canada  the  iame  as  in  England. 

When  we  presume  to  question  the  jurisdiction  of  an 
English  court  of  justice  to  issue  a  writ  of  haheat  corpu$  to 
a  Sheriff  in  Canada,  we  do  not  attempt  to  dispute  the  right 
of  a  British  subject  to  the  writ.  Sir  William  Bhuskstone 
does  not  say  that  a  writ  of  habeat  eorpus  issued  by  the 
Coitft  of  Queen's  Bench  in  England  runs  into  .all  parts  of 
Her  Majesty's  dominions;  but  simply  that  the  writ,  which 
«lkay  be  issued  in  any  part  of  Her  Majesty's  dominions 
Where  there  is  proper  machinery  for  the  purpose,  runs  into 
all  parts  of  the  jurisdiction  that  issues  it.  If  he  intended 
more,  his  remarks  made  a  century  since,  at  a  time  when 
colonial  independence  was  unknown,  must  be  read  with 
nmeh  qualification  as  applied  to  modem  times.  There  is  a 
great  distinction  betw^n  <'  the  plantation''  of  his  time, 
When  a  British  subject  in  London  could,  by  an  affidavit 
made  in  London,  have  ezteution  against  his  debtor  in  a 
Ooloby,  attd  our  lime,  when  (he  Colony  makes  its  own 
laws,  has  its  own  courts,  and  is  substantially  an  indepen- 
dent power.  The  idea  of  stteh  a  Colony  never  occurred  to 
the  great  commentator,  and,  had  it,  he  would  have  enter- 
tained the  idea  only  to  smil6  at  its  supposed  absurdity  or 
impracticability. 

The  writ  of  haheat  dorpue  ad  iubjtciendum  may  derive 
its  existence  when  issued  froift  one  of  three  sources— -the 
Common  Law,  the  slatbte  31  Car.  II.  c.  2  (passed  in  1677), 
or  the  statute  56  Geo.  m.  c.  100  (passed  in  1816) ;  and 
its  effect  when  issued  will  in  some  degree  depend  upon  the 
source  of  its  existence. 

The  writ  is  very  seldom,  if  ever,  issued  at  common  law. 
When  issued  under  the  statute  law  it  is  much  more  effec- 
tive, and  therefore  it  is  generally  issued  tinder  the  31  Car. 
II.  c.  2.  Of  the  extent  of  its  operation  at  common  law  little 
is  known,  and  that  litde  is  not  at  al)  satisfactoiy.  Most  of 
the  expressions  attributed  to  learned  Judges  in  regard  to  its 
effect  at  common  law  will  be  found,  when  closely  examined, 


to  have  reference  to  the  writ  under  the  statute  of  31  Car. 
II.  c.  2.  One  thing  is  clear.  The  object  of  the  statute 
was  not  to  diminish  the  effect  of  the  common  law  writ,  or 
the  powers  of  the  Courts  in  regard  to  it,  but  rather  to  make 
the  writ  more  effective  and  to  give  increased  powers  to  the 
Courts,  so  as  to  place  the  writ  as  nearly  as  possible  within 
the  reach  of  any  peraon  deprived  of  his  liberty  in  any  part 
of  Her  Majesty's  dominions.  We  may  therefore  safely 
assume  that  the  effect  of  the  writ  at  common  law,  and  the 
powers  of  the  Courts  in  regard  to  it  before  the  statute, 
were,  if  any  thing,  less  than  under  the  statute. 

Then  what  is  the  effect  of  ihe  writ  under  the  first 
statute  31  Car.  II.  cap.  2,  passed  in  1677,  and  the  juris- 
diction of  the  English  Courts  under  that  statute?  By 
sec.  11  of  this  act,  it  is  expresdy  declared  that  *'  an  hdbeae 
corpus  may  be  directed  and  run  into  any  county  palatine, 
the  cinque  ports,  or  other  privi]^;ed  places  within  the 
kingdom  of  England,  dominion  of  Wales,  or  tovm  of  Ber* 
wick-upon-Tweed,  and  the  islands  of  Jersey  or  Guernsey, 
any  law  or  usage  to  the  contrary  notwithstanding." 

If  before  this  act  a  writ  of  habeat  eorpui  issued  in 
England  would  run  into  the  privileged  places  named,  the 
enactment  is  unnecessaiy.  If  therefore  entitled  to  assume 
any  thing,  we  must  assume  that  before  the  enactment  the 
English  Courts  had  not  the  jurisdiction,  and  that  the 
enactment  was  made  to  confer  the  jurisdiction.  It  is,  by 
sec.  16  of  the  same  act,  provided, ''  that  if  any  person  or 
persons,  at  any  tim^  reiident  in  this  realms  shall  have  com- 
mitted any  capital  offence  in  Scotland  or  Ireland,  or  any 
of  the  islands  or  foreigif  plantations  of  the  Eling,  his  heirs 
or  successors,  where  he  or  she  ought  to  he  tried  for  tuch 
offence^  such  person  or  persons  may  be  sent  to  such  place, 
there  to  receive  iuch  trial,  in  such  manner  a$  the  same 
might  have  been  done  he/ore  the  making  of  thie  <ict.'* 
Thus  the  Legislature,  so  far  from  intending  by  this  act  to 
interfere  with  local  courts  or  local  jurisdictions  in  colonies 
or  plantations,  for  the  sake  of  precaution,  expressly  pro- 
vided against  any  such  interference ;  and  went  further,  by 
declaring  that  even  residents  in  England  charged  with 
capital  offences  committed  in  the  plantations,  instead  of 
being  tried  by  English  Courts,  should  be  sent  to  the  Plan- 
tations, there  to  be  tried.  The  distinction  between  Eng^ 
lish  Courts  and  Colonial  Courts  is  here  expressly  observed. 

This  tends  to  support  the  dictum  of  Lord  Denman  in 
the  case  of  Carue  WUton,  7  Q.  B.  984,  to  the  effect  that 
''  a  court  within  the  Queen's  dominions,  exercising  public 
authority,  must  be  taken  to  be  competent  to  judge  of  its 
own  law^' — a  dictum  mentioned  with  approbation  in  the 
more  recent  case  of  Dodd,  2  DeG.  &  J.  510. 

It  does  seem  to  us  that,  for  the  purposes  of  our  inquiry, 
the  Courts  in  England  are  as  to  England  as  much  local  as 
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the  CoaxtB  in  Canada  are  as  to  Canada  local,  and  that,  where 
in  each  ooantiy  there  are  Courts  of  superior  jurisdiotioni 
the  assumption  by  the  former  of  a  territorial  jurisdiction 
over  the  latter,  for  any  purpose  whatever,  is  as  if  the  Courts 
of  Canada  were,  in  spite  of  the  Courts  in  England,  to 
assume  a  territorial  jurisdiction  over  England;  and  we 
think  that  this  view  will  be  strengthened  rather  than  weak- 
ened by  a  reference  to  authorities. 

Before  leaving  the  statute  of  Charles,  we  may  as  well 
mention  that  the  ''  counties''  mentioned  in  it  are  English 
counties,  and  therefore  the  jurisdiction  intended  to  be 
ezennaed,  except  where  otherwise  provided,  is  a  heal  one. 
By  sec.  18,  it  is  provided  that,  **  to  the  intent  that  no 
person  may  avoid  his  trial  at  the  assizes  or  general  gaol 
delivery,  by  procuring  his  removal  before  the  assises,  at 
such  time  as  he  cannot  be  inought  back  to  receive  his  trial 
there,  that  after  the  assizes  proclaimed  for  that  eouiUy 
where  the  prisoner  is  detained  no  person  shall  be  removed 
from  the  common  gaol  upon  any  habeoi  corpus  granted  in 
pursuance  of  this  act,  but  upon  any  such  habea$  corpus 
shall  be  brought  before  the  Judge  in  open  court,  who  is 
thereupon  to  do  what  to  justice  shall  appertain."  UntU 
lately  there  were  no  such  divisions  as  '<  counties"  in 
Canada,  these  divisions  being  almost  peculiar  to  England, 
and  this  of  itself  would  be  one  argument  to  show  that  the 
jurisdiction  was  restricted  to  England,  where  counties  at 
the  time  of  the  passing  of  the  act  did  and  do  still  exist 
But  look  at  the  absurdity  of  attempting  practically  to  apply 
the  jurisdiction  territorially  to  a  colony  like  Canada  ?  The 
Court  of  Queen's  Bench  in  England,  without  knowing  any 
thing  of  the  time  when  assizes  are  held  in  Canada,  or 
whether  assizes  are  in  reality  held  here  at  all  or  not,  grants 
a  habeas  to  bring  up  the  body  of  a  man  in  gaol,  accused 
of  an  indictable  crime  in  Canada  ?  The  answer  might  be 
tiiat  the  assizes  had  been  proclaimed  for  the  county  in 
which  he  is  imprisoned,  and  therefore  that  he  must  be 
brought  before  our  Judge  of  Assize.  Our  Sheriff  might  in 
fi^t  be  commanded  at  that  veiy  time  to  have  the  body  be- 
fore our  Court  of  Assize.  If  he  obeyed  the  English  writ 
he  would  be  punished  by  our  Court  for  disobeying  their 
writ,  and,  if  he  obeyed  our  writ,  ought  for  the  same  reason 
to  be  punished  by  the  English  Court  for  disobeying  theirs. 
Between  two  fires  the  Sheriff  would  be  distracted,  and  his 
usefulness  as  an  executive  officer  of  our  courts,  to  whom 
alone  he  is  responsible  for  his  conduct,  be  seriously 
impaired.  His  duty  is  to  obey  the  mandates  of  our  courts, 
no  matter  what  the  consequence  in  relation  to  foreign  courts. 
And  yet  by  sec.  5  of  the  statute  of  Car.  II.  the  act  of  obedi- 
ence to  the  mandates  of  our  courts,  which  might  be  in 
effects  disobedience  of  the  mandates  of  the  English  courts, 
would,  under  cert-nin  circumstances,  if  the  English  writ 


were  to  have  any  operation  in  Canada,  render  the  Sheriff 
''  incapable  to  hold  or  to  exercise  his  office  I"  In  other 
words,  the  performance  by  a  Canadian  Sheriff  of  his  duty 
towards  the  Canadian  Courts,  might  have  the  effect  in 
England  of  rendering  him  incapable  of  further  holding  or 
exercising  his  office — an  oiQce  conferred  upon  him  by  colo- 
nial a\ithority,  and  the  duties  of  which  he  had  properly 
dischaiged  according  to  the  laws  of  Canada ! 

The  only  way  of  preventing  such  a  conflict  is  to  read  the 
statute  as  giving  to  English  Courts  local  jurisdiction  in  Eng- 
land and  to  Canadian  Courts  local  jurisdiction  in  Canada ; 
and  this  seems  to  us  to  be  its  true  construction. 

Next,  as  to  the  third  source  of  a  habeas  corpus,  56  Geo. 
III.  Q.  IQO,  passed  on  1st  July,  1816.  la  this  act  the 
Coloniee  are  not  n^med.  It  cannot  therefore,  according  to 
well  undevBtood  legal  principles,  have  any  force  whatever 
in  the  Colonies,  ^e  luay  however  look  at  it,  in  order  to 
see  how  far  the  English  Legislature  designed  English 
Courts  to  have  more  tlwi  local  jurisdiction.  By  the  first 
section,  it  is  enacted  ^'That  where  any  person  shall  be 
confined  or  restrained  of  his  or  her  liberty  (otherwise  than 
for  some  criminal  or  supposed  criminal  matter,  and  except 
persons  imprisoned  for  debt  or  by  process  in  any  civil  suit), 
withio  that  part  of  Qreat  Britain  called  England,  dominion 
of  Wales,  or  town  of  Berwick-uppn-Tweed,  or  the  isles  of 
Jersey,  Guernsey,  or  Man  (for  the  first  time  mentioned), 
it  shall  and  may  be  lawful  for  any  quo  of  the  Barons  of  the 
Exchequer,  of  the  degree  of  the  coif,  as  well  as  for  any  one 
of  the  Justices  of  one  Bench  or  tl|e  other ;  and  where  angf 
person  sTiatt  he  so  confined  in  Ireland,  it  shall  and  may  lie 
lawful  for  any  one  of  the  Barons  pf  the  Exoheqvor,  or  of 
the  Justices  of  the  one  Bench  or  the  pthpr,  t^  Ireland, 
and  they  are  hereby  reqvfired,  upon  complaint,  &c" 

By  the  previous  act  (81  Car.  11.  e.  2)  it  was  declared 
that  the  writ  issued  in  England  might  run  into  "any 
county  palatine,  the  cinque  port9,  or  other  privileged  places 
within  the  kingdom  of  England,  dominion  of  Wales,  or 
town  of  Berwick-upon-Tweed,  and  the  islands  of  Jersey  or 
Guernsey,"  but  no  mention  was  ma4Q  either  of  the  isle  of 
Man  or  of  Ireland.  The  Isle  of  Ma|i  haviqg,  in  t^e  mean 
time,  been  by  Act  of  the  Legislatiire  5  Q^.  III.  cap.  26, 
expressly  annexed  to  England,  extended  operation  was 
given  to  the  writ;  but  as  to  Ireland,  though  in  the  words 
of  Sir  William  Blackstone,  a  part  ''  of  the  Queen's  domi- 
nions," still,  having  Superior  Courte  of  Us  oion,  the  power 
to  issue  the  writ  for  Irelanpl  wm  left  tq  be  exercised  as 
before,  by  its  own  courts. 

What,  for  the  purposes  qf  qx^x  iqqniryi  ia  die  difference 
between  Ireland  and  Canada  ?  Each,  b  governed  by  a 
Viceroy.  In  each,  the  Crown  acts  by  deputy.  Each,  has 
its  Superior  Courts  of  Law  and  Equity.    One  is  as  muc|i 
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Babjeot  to  Imperud  ootitrol  as  tbe  other.  In  hd,  Ireland 
is  at  the  present  time  more  under  the  direct  dominion  of 
the  Crown  than  Canada.  Canada  has  its  own  legislature. 
Ireland  has  noL  Certainly  there  is  more  resemblance  be- 
tween Ireland  and  Canada  than  between  Jersey  and  Canadi^ 
— ^the  Isle  of  Man  and  Canada — Calais  and  Canada — St. 
Helena  and  Canada?  And  yet  English  Courts  hesitate 
not  to  exercise  a  jurisdiction  in  Cancula  wUch  dare  not  be 
attempted  in  Ireland  ! 

It  is  said  that  the  laws  of  England  and  of  Canada  are 
identical.  This  is  a  mistake.  The  laws  of  Canada  are  no 
more  identical  with  those  of  England  than  are  the  laws  of 
Ireland  identical  with  those  of  England.  Ireland^  before 
it  came  under  British  sway^  was  a  distinet  kingdom-— a 
foreign  dominion.  Canada,  before  1759,  was  a  IVenoh 
colony — a  foreign  dominion — a  dominion  of  the  crown  of 
France.  When  Ireland  was,  in  1801,  brought  under  i^ 
direct  dominion  of  England,  the  laws  of  Ireland  Were  pre- 
serred.  Bo  when  Canada  was,  in  1759,  surrendefed  to  the 
British,  it  was  etprossly  stipulated  that  sbe  should  retain 
her  former  laws.  It  is  trne  that  the  criminal  hiws  of 
Canada  resemble  those  of  England ;  but  the  same  thing 
may  be  said  of  the  criminal  laVrs  of  Iveland.  When 
Canada,  in  1792,  was  divided  into  two  Prorinoes,  Upper 
and  Lower  Canada,  with  independent  legislatiTe  powers,  it 
is  time  that  the  Legislature  declared  that  iii  all  matters  of 
eontrotersy  relative  to  |i¥operty  and  eivil  rights,  resort 
should  be  had  to  the  li^vrs  of  England  as  the  Irule  for  the 
decision  of  the  same;  but  it  must  be  borne  in  mind  that, 
since  1798,  ^Sttt  l^islature  of  Upper  Canada  and  (now  that 
the  Provinces  are  t«-united)  of  Oana^  have  altered  the 
kws  of  England  as  It  existed  in  1792,  in  an  endless  variety 
of  ways.  It  must  also  be  borne  in  mind  that  dnoe  that 
year  England  has  also  been  altering  her  laws.  Though 
in  1792  the  laws  of  both  countries,  in  relation  to  civil 
rights,  were  as  nearly  as  possible  identical,  since  that  year 
Ellwand  and  Oanada  have  been  tiavelling  in  dHferent 
directions — each  making  laws  for  the  government  of  its 
own  people^  without  any  regard  to  the  laws  of  the  other. 
This  remarii^  applies  with  as  much  force  to  the  eriminid  as 
to  the  civil  laws  of  both  countries.  How  then  can  it  be 
said  thflit,  in  1861,  the  laws  of  the  two  countries  are  iden- 
tical? They  are  in  truth  no  more  identical  than  are  the 
laws  of  the  State  of  New  York  and  of  England.  And  eo 
far  as  the  oneness  of  the  laws  is  relied  upon  to  give  jura- 
fiction  for  the  issue  of  a  writ  of  Kaheas  corpus^  the  writ 
might  as  well  go  to  the  State  of  New  Yorit,  or  any  other 
State  of  the  Union,  as  come  to  Canada* 

It  is  said,  however,  that  the  jurisdiction  did  once  exist, 
and  that  it  has  not  been  taken  away  by  the  Legiriature. 
pid  it  ever  exist  as  regards  Canada,  or  a  colony  in  the  situ- 


ation of  Canada  f  We  deny  that  it  ever  did,  and  chaHenge 
the  proof. 

We  are  told  that  it  lies  to  Jersey. — ^(Bac.  Abr.  Habeas 
Corpus,  B.  2 )  Tiner's  Abr.  Habeas  Corpus,  E.  2 ;  Anon, 
1  Ventris,  857 ;  2  Burr.  856 ;  SeUon  in  re,  7  Moo.  P.  0. 
114 ;  In  re  Oarm  Wihon,  7  Q.B.  984 ;  In  re  Brennan,  10 
Q.  B.  492;  In  re  Dodd^  4  Jur.  N.  S.  291.)  What  is  the 
analogy  between  Jenej  and  Canada?  It  is  tnie  that 
Jersey  is  governed  by  laws  and  customs  somewhat  different 
Aum  those  of  England.  It  is  true  that  this  island  is  not 
bound  by  au  act  of  the  English  Parliament,  unless  parti* 
culariy  named  in  it.  It  is  true  that  all  causes  are  mrigi* 
nally  determined  by  their  own  offioers,  the  bailifb  and 
juxats  of  the  idand.  It  is  true  that  an  appeal  lies  limn 
them  to  the  Queen  and  Council,  as  the  last  resort  But  it 
IB  not  equally  true  that  as  for  faa<^  as  1677,  and  before 
any  of  the  decisions  above  quoted,  it  was  by  Act  of 
Pariianent  expressly  enacted  that  the  writ  of  habeas  corpus 
issued  by  Courts  in  England  Aould  run  to  Jersey.  Is 
there  my  such  Aot  of  Paritament  in  relation  to  Canada  f 
Is  there,  moreover,  any  comparison  to  be  made  between  the 
oiffcumstanees  ef  the  Provinoe  of  Canada,  with  its  inde- 
pendent l^slative  government,  and  the  Idand  of  Jersey, 
governed  by  the  ducal  enstoms  of  Normandy  f 

We  are  toM  that  the  writ  runs  to  the  Isle  of  Man. — 
{Et  parte  Crawfordy  18  Q.B.  &18.)  Is  there  any  analogy 
between  Canada  and  the  Isle  of  Man,  which,  in  1765,  was 
purchased  by  England  foir  £70,000  ?  Is  it  taot  true  that, 
by  the  statute  5  Geo.  tll.  eap.  26,  the  whole  island  and  idl 
its  dependencies  was  unalienably  vested  in  the  British  erown, 
aa  an  integral  part  of  the  British  Empire  ?  Is  it  not  tnie 
that  since  (and  not  before)  the  Vesting  Act,  the  Eagfish 
Legislature  has  provided  for  lihe  issue  of  the  writ  of  habeas 
corpus  to  the  Isle  of  Man^  In  it  not  true  that  the  demsien 
as  to  the  Irie  of  Man  was  since  the  Vesting  Act,  and  has 
express  reference  to  it?  Are  there  any  such  acts  in  rela- 
tion to  Canada  7  There  are  none.  The  eomparison  is  net 
only  Toid  of  analogy  but  ridiculous  in  its  nature,  -viewed 
either  firom  a  legal  or  a  national  point  of  view. 

We  are  told  that  the  writ  ran  to  Calais  when  in  the 
possesnon  of  the  British  ? — (Bac.  Abr.  Habeas  Corpus, 
B.  2 ;  Viner^s  Abr.  Habeas  Corpus,  E.  2 ;  Anon,  1  Ven- 
tris, 239 ;  2  Burr.  856.)  Of  this  there  is  no  satisfactory 
proof,  nothing  except  dicta  without  foundation,  and  apparent 
precedents,  about  which  littie  or  nothing  can  be  ascertained. 
But  was  Calais  such  a  colony  as  Canada — a  colony  poesess- 
ing  independent  legislative  and  judicial  powers  ?  Thcre- 
ferenoe  to  the  Calais  precedents  is  of  no  weight,  not  only 
because  we  have  no  rdiable  report  of  them,  but  because 
tiiere  is  no  parallel  between  Calais  in  the  fifteenth  eentary 
and  Canada  in  the  nineteenth  oentiiiyt   T|^e  eompamoa  is 
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flb8^rd|  and  ooal4  ueyeff  b»v.^  beep  inadQ  bj  iin/  persQ9 
possessing  the  alightost  knowledge  of  Qanada^  its  constita- 
tion,  its  insUt^UoDSy  or  its  reaoprce?. 

We  ue  Ijold  th«t  the  writ  nins  to  the  IslAnd  of  St-  Hele^^. 
There  is  no  ai^thority  for  this  assertion.  The  qi^se  cited 
(ExparU  Lees,  9  El.  B.  &  El.  828)  is  op  au.thoritj  for  th|e 
poait^on.  The  writ  of  habeas  corpus  as  well  as  ceriiorarxj 
«sked  for  in  that  caae^  was  refused.  Lord  Campbell^  4n 
giving  judgn^epii,  said  ''  This  waa  9^  application  fyf  a  writ 
of  error  or  certiorari,  to  be  djureoted  to  the  Supreme  Cpurt 
of  ihe  Isli^id  of  St.  Selena^  to  bring  before  the  Court  of 
Queen's  Bench  in  Eoigland  the  reoord  of  a  conviction 
alleged  to  be  erroneous.  Some  old  p^reoedents  of  writs 
issued  aut  oi  this  Cpnrt  to  the  Frenph  dominions  of  our 
earlj  Sovereigns  were  cited  to  show  tihat  the  writ?  xfA^t 
lawfully  issue.  No  precedent,  however,  of  any  such  pio« 
oeeding  with  respect  to  a  dependency  like  St.  Helena,  for 
aevend  centuries,  was  brought  before  us ;  and  it  was  not  at 
(Ul  explained  in  what  manper  our  writs  of  error,  certiorari, 
or  habeas  eorpusj  oo.uld  be  enfofced  in  such  dependencies. 
Without,  however,  deciding  how  &r  we  might  be  empaw- 
arad  to  isapie  auch  a  writ,  we  are  xsleariy  of  opinion  that  we 
o^hi  not  to  cUrect  such  a  writ  to  ifsaue  in  the  present 
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Sngland's  oolonies  of  the  present  day  are  not  what  her 
eobnies  were  in  the  fifteenth  and  siiwteenth  centuries. 
Even  as  to  the  ktter,  however,  we  assert  there  is  no  satia- 
fiustovy  proof  of  the  exercise  of  a  jurisdiction  such  as  was 
veoently  exercised  with  regard  to  Canada.  The  jurisdiction 
is  one  which  in  our  belief  never  did  exist,  and  for  which 
in  modem  times  at  least  there  ia  no  nepefsaity.  No  case 
can  be  found  of  a  writ  of  Aa&^os  carpus  ever  having  isaued 
horn  the  English  Courts  to  Canada,  or  to  any  other  oolqny 
of  independent  legishiture  and  ind^ndept  judiciary.  The 
jurisdiction  appears  tp  us  ^to  have  been  usurped  in  the 
Andonon  case,  ^e  cases  of  the  Isle  of  tfan  and.Janey^ 
chiefly  relied  ^po^  by  the  Court  when  ordering  the  iss^e 
of  the  writ,  ue,  fpr  reasopfi  f h'J^dy  n^ei^t^oned/  xhqlly 
inapplicable;  aqfl  the  qwy  of  St-Helepai  ao  far.aBfipplL 
cable,  is  an  authority  s^g/sfpsi  the  jnriii^ctipn. 

The  exercise  of  the  jurisdiation  lyf^pears  to  us  io  have 
been  the  ^pre  e^Urfprdifiaiy,  if  tlie  right  to  .exercise  it 
had  been  undoubte4>  when  it  is  con^dered  tibat  die  Court 
was  not  ^uder  any  phUgfitipn  to  ^i^p  .^fae  |rrit  upon  Ae 
materials  befove  thsmi. 

Anderson^  who,  when  escapipg  from  slavery  in  the  State 
of  Missouri^  wap  amate4  up^r  tl\e  laws  pf  that  ^tate 
by  one  Digges,  slew  Pigges  and  fied  to  Canada.  Jpiis 
surrender  as  a  fug^ive  froui  the  criminal  justice  of  Mis- 
souri was  deu^tndefi  of  Canada.  He  contended  that  he 
was  not  guilty  of  ''mwc^qr,*'  within  the  meaning  of  jA|f^ 


term  aa  used  in  the  Ashbu^n  Treaty,  which  provides  fo^ 
the  surrender  of  fljgitives  from  justice,  aa  be^een  Great 
Britain  apd  the  United  States.  He  appealed  to  the  Court 
of  Queen's  Bench  for  Upper  Canada,  a  court  of  superior 
jurisdiction  in  this  colony,  and  his  appei^  faile4,.  He  ir^ 
remanded  uuder  wfirrfLnt  of  the  Court  to  h^  former  custody. 
His  case  waa  about  to  be  appealed  to  the  Court  of  Error 
and  Appeal,  pr  Supreme  Court  of  Upper  Canada.  A  crv 
of  syippathy  for  an  escaped  slave  is  nosed  and  is  waflea 
across  the  Atlantic^  The  Secretary  of  an  Anti-Slaveiy 
Society  in  London  b^us  the  cry,  aud^  fired  with  seal,  haa- 
tens  to  maJIce  an  affidavit  in  order  to  inyoke  the  aid  of  ^ 
English  Court  by  writ  of  habeas  corpue.  He  knows  no- 
thing of  the  &ets,  but  still  he  must  make  an  affidavit.  He 
aweaxa  that  Anderson  is  a  Britiah  subject  domicile^  in 
Toronto*  He  swears  thatAnderson  is  illegally  detained  ip 
the  gaol  of  th^t  city.  He  awears  that  Anderson  has  never 
been  legally  accused  or  charged  with  or  legally  t^e4  or  sen- 
tenced for  the  commission  of  any  crime  pr  of  fmy  offence 
against  the  laws  in  force  in  Canada.  He  swears  ihat 
Andeiaon  was  not  otherwise  liable  to  be  imprisoned  or  de- 
tained under  or  in  virtue  of  any  such  law**  He  also  sweaxa 
that,  unless  a  peremptory  writ  is  issued;  the  life  of  Ander- 
son will  be  exposed  to  the  greatest  and  to  imn^ediato  danger. 
This  was  what  might  be  called  a  pretty  stiff  affidavit.  It 
was  made  by  a  man  more  than  8,000  miles  distant  from 
the  place  where  all  the  occurrences  about  which  he  swore 
took  place,  but  pf  which  he  had  no  personal  knowledge. 
He,  however,  tpok  good  care  to  suppress  facta  in  regard  to 
the  cause  (^  Anderson's  detention,  about  which,  if  he  knew 
anything  pf  the  case,  he  must  |iaye  had  spnie  knowledge. 
With  him,  however,  the  end  probably  justified  the  meaua. 

We  say  there  waa  no  obligation  on  the  En^ish  Court  of 
Queen'a  Bench  to  grant  the  writ  on  such  inateiials.  In  the 
fixat  place,  the  jurisdiction  was,  to  say  the  least  of  i,%, 
dpub^ful.  In  the  sepond  plape,  the  affidavit  ^ra^  not  ma4e 
Ijy  ^epaspper  hmt^V,  nor  waa  i^  Apwp  that  he  waa  ao 
cppreed  ,^tphfi  ui^blp  *o  msiJcefuaWayit.— (^  In  re 
Piirtfin?<0^,  iS  v.*  W.92j  I^reCar^  Wifm,  ?  Q.?. 
W4.)  In  the  thW  J*wpi  *e  rfi«|avit,  ou  its  face,^i?9.f^w- 
denoe  of  the  Aot  that  it  y^a  m4^  hy.a^i^n  wbo  ^m»^ 
toheasrecUtt^  iu  takwg  J^l.oatha8l^.W»a!l?wasrM^d 
by  the  &cts  in  makipg  it.  In  the  fourtih  place,  the  writ 
though  of  rigbt  is  not  pf  pouwe.— ( jB(?Woi«c'»  cq^,ZB. & 
Aid.  420}  Ex  parte  Knighty  2  M.  *;  W-  W^O 

The  couiae  that  ^hp  Court  shpuld  have  adopted  wou)d 
have  been  to  havp  issued  a  rule  to  show  <^uae  why  the  yrrit 
should  u^t  issue, — (/»  re  Grayfford,  13  Q.  B.  6.13.)  Had 
this  cpuwe  ,hepn  adopted^  tjie  rule  WP^ld  certainly  have 
been  discharged,  because  pf  the  dece|)tiQn  practised  by  the 
sppUpant  in  fsaudulp^^ly  auppTe99\pg  .fiictp  material  to  bp 
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known  on  the  applioation  for  the  nile. — (Carta  Wihon'i 
case,  7  Q.  B.  1000.)  Besides  the  right  to  the  writ  by  a 
person  in  a  colony  is  grounded  on  the  fact  that  the  person 
in  custody  is  a  British  subject,  and  the  affidavit  which 
stated  that  Anderson  was  a  British  subject  domiciled  in 
Toronto  was  positively  untrue.  He  was  a  foreigner  domi- 
ciled in  Upper  Canada^  but  not  a  British  subject.  True  it 
is  that  a  foreigneri  while  in  Englandj  is  entitled  to  the 
protection  of  English  laws  and  to  the  English  writ  of 
hahecM  corpus  (case  of  Hottentot  Venus,  13  East.  195; 
Canadian  Prisoners,  1  P.  &  D.  516;  9  A.  &  B.  731;  S.  C. 
JEb  parte  Bessef,  6  Q.  B.  481) ;  but  the  reason  urged  by 
those  who -support  the  jurisdiction  of  an  English  Court  to 
issue  writs  of  habeas  corpus  beyond  its  local  jurisdiction,  is 
that  the  Queen  ^'  i^  entitled  to  have  an  account  why  the 
liberty  of  an^  of  her  subjects  is  restrained,  wherever  that 
restraint  may  be  inflicted.''  So  that  in  the  affidavit  pro- 
duced to  the  English  Court  there  was  not  only  suppressio 
vert  but  suggest io  falsi  f 

The  remarks  which  we  have  made  on  this  troublesome 
question  do  not  arise  from  any  want  of  respect  for  the 
English  Court  of  Queen's  Bench.  We  hold  that  and  the 
other  English  Courts  of  superior  jurisdiction  in  much  ven- 
eration. But  we  do  regret  the  occasion  which  rendered 
necessary  such  remarks  as  we  have  made.  It  might  have 
been  easily  avoided,  and  by  not  avoiding  it  the  Court  of 
Queen's  Bench  in  England  has  established  a  precedent  of 
which  the  Anti-Slavery  Society  in  London  will  not  be  slow 
to  avail  itself  whenever  a  fugitive  to  Canada  from  crime 
committed  in  the  United  States  happens  to  be  a  colored 
man.  We  do  not  advance  an  opinion  on  the  vexed  ques- 
tion whether  Anderson  did  or  did  not  commit  the  crime  of 
murder  within  'the  intent  and  meaning  of  the  Ashburton 
Treaty.  But  we  do  say  that  color  should  be  no  immunity 
against  punishment  for  crime.  We  know  by  experience 
that  when  a  fugitive  from  the  United  States,  accused  of 
crime,  happens  to  be  a  colored  man,  nothing  is  more  simple 
than  to  get  up  a  cry  of  slave  hunten^  slave  hounds,  &c., 
and  that  no  cry  is  more  greedily  seised  in  England  than  that 
same  cry.  It  is  just  possible  for  men,  in  their  zeal  for  the 
rights  of  the  slave,  to  overlook  the  responsibility  of  the 
criminal  and  so  beget  results  the  revene  of  beneficial  to 
society,  either  in  Canada  or  Great  Britain. 

We  yield  to  none  in  sympathy  for  the  slave.  We  abhor 
the  system.  We  deplore  its  consequences.  But  while  we 
sympathise  with  the  slave,  while  we  abhor  slaveiy,  while 
we  deplore  its  ^consequences,  we  cannot  close  our  eyes  to 
the  fact  that  the  recent  action  of  the  Court  of  Queen's 
Bench  in  England  was  alike  disrespectful  to  the  rights  of 
our  colonial  judiciary  and  dangerous  to  our  colonial  inde- 
pendence.   Much  as  we  admire  the  English  Bench,  we 


cannot  allow  that  admiration  to  blind  us  to  the  excellence 
of  our  Colonial  Bench.  We  have  men  on  the  Bench  in 
Canada  second  to  none  in  England.  They  have  our  utmost, 
our  unbounded  confidence.  It  will  never  do  to  allow  that 
confidence  to  be  shaaeti,  that  Bench  to  be  humiliated,  by 
the  nod  of  an  English  Chief  Justice. 

Standing  in  the  relation  that  England  and  Canada  bear 
to  each  other,  the  jurisdiction  recently  arrogated  by  the 
English  Court  of  Queen's  Bench  can  only  be  supported  on 
the  hypothesis  of  the  existence  of  an  appellate  jurisdiction 
— a  superior  right — superior  power.  But  provision  is 
made  for  appeals  from  the  decisions  of  our  Courts  to 
Her  Majesty  in  Privy  Council,  in  the  same  manner  that 
appeals  lie  from  the  decisions  of  English  Courts  to  Her 
Majesty  in  the  House  of  Lords.  That  and  that  alone  is 
the  only  recognized,  the  only  constitutional,  channel  of 
appeal  from  the  colonies.  With  it  Canada  is  at  present 
satisfied.  But  whenever  an  English  Court,  in  its  zeal  for 
the  supposed  cause  of  the  slave,  or  from  any  other  cause, 
without  having  appellate  jurisdiction,  choses  at  the  instance 
of  the  Secretary  of  an  Anti-Slavery  Association,  or  of  any 
other  zealot,  to  exercise  such  a  jurisdiction,  it  is  a  duty 
which  we  owe  to  ourselves — ^to  our  laws — to  our  institu- 
tions— ^and  to  the  laws  and  institutions  of  the  mother 
country,  to  protest  against  the  exercise  of  the  jurisdiction. 

We  sincerely  believe  that  if  the  English  Court  of  Queen's 
Bench  had  not  been  as  ignorant  of  our  laws  and  institu- 
tions as  it  appears  to  have  been  of  our  geographical  posi- 
tion, the  writ  would  never  have  been  issued.  This,  how- 
ever, is  any  thing  but  a  justification  for  an  act  so  fraught 
with  consequences  so  mischievous. 

We  object  not  so  much  to  the  exercise  of  the  jurisdiction 
in  the  particular  case  which  has  occasioned  these  remarks, 
as  to  its  exercise  on  any  occasion  whatever.  The  exercise 
of  such  a  jurisdiction  is  alike  distasteful  to  our  people,  dan- 
gerous to  our  institutions,  and  hostile  to  our  ideas  of  self- 
reliance  and  self-government.  If  we  pride  ourselves  in  one 
thing  more  than  another  it  is  in  our  ability  for  self-govern- 
ment; and  if  we  are  grateful  to  the  mother  country  for  any 
one  thing  more  than  another,  it  is  that  she  has  confided  to 
us  the  reins  of  government.  Our  course  is  onward  and  for- 
ward. While  pushing  forward  to  take  our  place  on  the 
pedestal  of  nations,  we  have  well  nigh  forgotten  the  acts  of 
colonial  misrule  under  which  we  at  one  time  suffered.  A 
recurrence  to  former  checks  will  not  only  revive  the  recol- 
lection of  what  is  past,  but  make  us  restive  in  the  future. 

It  is  to  be  hoped  that  the  Provincial  Parliament,  which 
is  about  to  assemble  in  Quebec,  will  take  up  the  subject  of 
the  English  haheas  corpus,  and  have  an  understanding  with 
the  Imperial  authorities  about  it.  Few  will  be  found  to 
maintain  the  existence  of  such  a  jurisdiction,  notwithstand- 


1861.] 


LAW    JOURNAL. 


59 


ing  the  ez  parte  determination  of  the  English  Queen's 
Bench  to  the  contrary.  None  will  be  found  to  justify  the 
exercise  of  the  jurisdiction  on  any  occasion  whatever. 
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Brantford Monday, ; 6th  May. 

Simooe Wednesday^ 18th  May. 

WB8TXBN  GXRCUIT. 

The  Hon.  Mr.  JUSTICE  HAGARTY. 


14th  March. 
.18th  March. 
.25th  March. 
...8th  April. 
.18th  April. 
.80th  April. 

TOBONTa 

The  Hon.  SIR  JOHN  BEVERLY  ROBINSON,  Ciiiar  Jusnoa. 

Monday,  8th  April. 


Samia Thursday,. 

Sandwich Monday,  .. 

Chatham Monday, ... 

London.. Monday,... 

St  Thomas Thursday, 

Qoderich Tuesday, ., 


HILARY  TERM,  14  Vic. 

The  following  gentlemen  were  called  to  the  Bar : 

Messrs.  P.  O'Brien,  T.  B.  Pardee,  Samia;  W.  H.  Soctt, 
B.A.,  Toronto;  C.  F.  Goodhue,  London;  A.  Bruce,  B.A., 
Hamilton ;  J.  A.  MoKensie,  B.A.,  Samia;  G.  W.  DesYoeox, 
B.A.,  Toronto ;  G.  S.  Papps,  LL.B.,  Hamilton ;  C.  D.  Paul, 
M.A.,  St.  Thomas ;  C.  I.  Benson,  B.A.,  Toronto ;  James  Win- 
deat,  Toronto. 

The  following,  were  admitted  as  attoraeys-«t-law : 

Richard  T.  Haggard,  London ;  Morgan  Jellett,  jon.,  Belle- 
Tille;  John  Wright,  Port  Hope;  Edward  C.  Campbell, 
Niagara ;  Thomas  Boys,  Barrie ;  Thomas  Deacon,  Perth ;  D. 
0.  Macdonald,  London ;  M.  McCarthy,  Barrie ;  J.  A.  Ardagh, 
Toronto ;  H.  Wethey,  Toronto  ;  J.  Carpenter,  Toronto ;  John 
IHiterson,  Toronto ;  0.  D.  Paul,  St.  Thomas ;  G.  S.  Papps, 
HamiHoo ;  W.  H.  Scott,  Toronto ;  0.  H.  Benson,  Toronto ; 
0.  F.  Goodhae*  London. 

2       - 


INAUGURAL  LECTURE. 

Delivered  at  the  University  of  Queen's  CoUege,  Kingston,  C.  TT.,  da 
February  4,  1861,  at  the  Inauguration  of  the  Faculty  of  Law, 

B7  W.  0.  DRAPER,  ESQ.,  M.  A. 

The  custom  of  having  Law  Readers  in  the  English  Inns  of 
Court,  is  one  of  great  antiquity,  for  we  find  that  so, long  ago 
as  1580,  the  celebrated  Sir  Edward  Coke,  one  of  England's 
most  erudite  Jurists,  was  appointed  by  the  Benchers  of  the 
Inner  Temple,  Reader  of  Lyon's  Inn, — an  Inn  of  Chancery 
under  their  rule, — where  he  lectured  to  Students  at  Law  and 
Attorneys.  I  have  neither  time  nor  opportunity  to  enquire 
whether  Lectures  or  Readers  were  ever  appointed  prior  to  this 
time ;  but  it  proves  the  practice  to  be  an  ancient  one,  which 
is  to  a  certain  extent  an  argument  in  its  favour. 

The  practice  has,  I  believe,  not  been  regularly  continued  in 
the  English  Inns  of  Court,  but  on  the  contrary,  has  been  pro- 
secuted at  intervals ;  and  it  is  ofSly  within  the  last  hdf  cen- 
tury,— I  might  sa;^,  within  the. last  fbw  years, — that  it  has 
become  a  positive  ustitntion. 

An  authority  of  no  mean  standing  at  the  English  Bar,  has 
asserted  that  the  jytetem  of  teaching  ukw  by  means  df  Lectares, 
always  has  heen,  and  must  prove  a  failure.  I  mean  Dr. 
Samuel  Warren,  who  in  his  Treatise  on  the  Studv  of  the  Lavr, 

L13  d  seq.f  gives  his  reasons  therefor  as  follows :  "  The 
}tnres  present  the  Student  with,  no  doubt,  a  well-tempered 
weatK>n,  but  make  no  attempt  to  teach  him  how  it  must  be 
ased.'' 

Dr.  Warren  further  alludes  to  the  various  failures  to  estah* 
lish  Lavr  Lectures  in  England,  instancing  among  others,  the 
attempt  in  the  Inner  Temple  Hall,  made  by  Messrs.  Starkie 
and  Austen,  two  most  able  professional  men,  as  a  proof  of  the 
futility  of  making  such  trials,  and  asserting  that  the  almost 
universal  opinion  of  the  profession  then  was,  that  the  attempt 
would  not  be  repeated. 

There  was  certainly  a  great  deal  of  force  in  these  objections 
of  Dr.  Warren  at  the  time  of  his  vrritlng  them,  some  sixteen 
or  eighteen  years  ago. 

The  plan  then  aaopted  was,  to  give  Lectures  and  nothing 
but  Lectures, — Gleamed  and  erudite  disquisitions  on  the  most 
difficult  and  abstrase  principles  of  Law  which  were  written 
out  at  great  length,  and  read  over  to  the  Student  in  a  period 
of  time  not  exceeding  an  hour's  duration.  The  idea  appearing 
to  be  not  to  convey  instruction,  but  to  write  a  brilliant  essay. 

I  cannot  better  illustrate  my  meaning  than  by  giving  a 
portion  of  a  summary  of  a  Lecture  siven  by  Professor  Amos, 
vrho  delivered  a  course  at  the  London  Universi^  in  1834-^5. 
it  runs  tiius :  "  Corporeal,  Incorporeal,  and  Derelict  property ; 
Blackstone's  Chwsification ;  Property,  why  called  Incorporeal; 
Corporeal  profits  and  Incorporeal  property ;  Modes  or  trans- 
ferring property ;  Livery  of  Seisin ;  Statute  of  Frauds ;  Uses ; 
Effect  of  Statute  Henry  YIII.  Sprini^ng  and  shiftinf^  Uses ; 
Transfer  by  Deeds,  Efiect  of  delivery ;  Statutes  requinng  sig- 
nature contrasted  with  Common  Law ;  Authoritiea  respecting 
Execution  of  Deeds  collected ;  Escrows'  Antiquities  of  Deeds  ; 
Maddoz's  Formulare;  Spelman'f  Posthoma,^'  and  so  on  for 
ever  so  much  more.  Now  judging  from  the  summary,  the 
Lectures  must  have  been  most  abtruse.  Let  any  one  set  these 
Lectures  and  read  them  for  his  own  benefit,  and  it  will  take  a 
long  time  thoroughly  to  comprehend  the  different  sulgeota 
treated  of, — even  if  the  reader  have  been  many  years  at  the 
Bar.  If  that  be  so,  how  much  more  difficult  for  a  Student  to 
comprehend  this  jargon,  and  carry  away  the  fineat  subtleties 
of  the  English  Law  in  their  heads,  in  the  short  period  of  one 
hour.  The  impossibility  is  apparent,  and  henoe,  the  failure  of 
the  system. — &e  only  wonder  being,  that  the  acute  penetr»> 
tion  of  English  Lawyers  passed  over*  vrithout  notice,  so  glaring 
an  absurdity. 

In  Englsod,  now-a-days,  a  diflbient  plan  is  being  adopted, 
well  at  the  Universities,  as  at  the  Inns  of  Ooort,  at  th» 
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Kins's  College,  apd  the  iDoorporated  Law  Society,  vis :  To 
pnbluh  a  list  of  works  0|i  wbicn  the  tiocturer  diacoanee  dar- 
ing X\i9  boars  of  Iieoture.  And  seooodlj)  to  hold  public 
examinations,  at  the  end  of  each  Session  npon  the  works 
treated  of. 

In  the  first  system,  the  Student  would  soarcely  be  able  to 
take  down  half-a-doxen  notes  on  the  subjects  treatea  of.  In  the 
second*  he  has  the  advantace  of  being  able  to  prepare  himself, 
by  reading  the  text-book  beforehana,  so  that  any  difficulties 
encountered  in  the  course  of  his  stiidy,  can  be  easily  solved 
and  remoT^d  by  the  Iiectarer. 

With  o^ipary  care  and  abili^,  pfn  Student  eould«  ^nder 
this  sYstcm.  fail  to  piMs  the  requisite  examination,  and  at  the 
end  of  his  three  y^Ara  course^  obtain  his  Degree  of  Bachelor 
of  Laws,  and  the  benefit  wluch  such  PegrM  confers.  And 
wl^ile  on  thj«.  poin^  I  piay  i^  well  mention  wnat  such  beifiefits 
aire. 

A^j  Student  a^cled  to  a  ])mQtiaupg  Attorney  before  1st 
l^cL  1860,  wiU  only  be  requir^  to  serve  three  years,  pro* 
Tided  he  takes  a  Deeree  either  in  Arts  or  Laws,  if  articled 
aJFker  la%  M^h,  1860,  the  StudcAt  mv^edb  s^i^e  for  thsce  years 
^Ur  taluP(.^  dc«grse. 

And  any  person  haviiiR  taken  a  I>QgimB>  may  ho  ada[^tt94 
to  priMtioe  at  the  Bar  in  Upper  OaAa4tb  aftar  haYiog  bf^in  on 
the  Law  Society's  Books  for  tkrfe  instead  of  fiva  yaaia,-^ 
whMi  is  required  if  no  Desrae  W  been  QOQi«rr«d---ai^  n^ 
aase  of  Dt gvees  conferred  in  Upmr  Caua^ag  tbe  Stodent  PAJ 
be  admitted  to  the  Bar  at  the  end  of  three  years,  notwithstand- 
iuft  his  having  bfen  entered  09  the  Law  S^ieljir's  Booka  before 
tMing  the  I>9ipoe,-proTided  ha  was  antarfd  pnar  to  let  Ifaroh, 
I860— otberwiaa  the  Beisree  mfl^k  b9  vfiof  tfi  the  4M9  pI  hm 
admission. 

HaTiog  referred  thus  oasg^al^  to  the  nrstaia  ^bowfe  ^  b# 
adopted  here,  and  to  the  ad?a9tafse  whica  wiU  aoorue  tkaro- 
firom,  I  will  now  proceed  to  give  a  sketch  of  tha  diffBranca 
which  axiats  between  the  Profi^ion  ia  Eiiglaa4  i«  America, 
or  the  Vailed  States,  sod  in  this  country ;  offir  a  few  remarks 
upon  the  different  systems ;  shall  next  endeavaar  to  give  a 
sli^t  histoiy  of  the  rise  and  progress  of  I41W  and  1<awyers  in 
Oaoidito  and  eonolude  with  a  <»w  suggestiona  on  the  Study  of 
tjhe  Iaw,  and  the  vaviens  a4vantagee  whi»k  biBlpngs  to  oimc 
pnstiwioii. 

In  Kag^^  the.  diffewat  braaches  of  the  nrofesaion  are  kept 
diAliaet  SAd  separate.  There  is  no  amalgamation  between 
Barriateprs  and  Attomeye,  as  there  ia  her^  To  a  eertain  ex- 
tent, tbe  Barcieler  looks  down  upon  the  Atiom<iy«— a)4ioagh 
in  a  vaat  measure,  he  ia  deisei^ont  on  kim  for  hia  saccess. 
Indaedt  in  i^mtm  daya.  I  baUeve  it  vras  eonsidsred  hjgUy  4e- 
togatanr  far  a  Sarrieter— espaoially  if  be  were  youag  at  bis 
protesion — to  be  qeen  conversing  with  s^  Attomsy,  a#  it  was 
eonsidered  to  be  sy  mploniatia  o(  **  tea  tini^  for  briaiv'  No  bet- 
tar  iUuatratlan  of  thjui  feeling  oaa  be  men  ti»an  by  relating 
an  aneodoAa  of  the  late  Wd.l^orbojry,  vrno»  being  onoa  applied 
to  finr  a  sluUing  aabsoription  to  b»ry  apf^pes  Attonpeyt  w^ag^ 
gish^  paUeA  ont  a  gganea»  and  tsindarinft  it  to  ii^e  «ipliean^ 
saidi  '^  T^^ImI  t  onlj  a  ahiUipg  to  btt^  an  AU^^miy '  Aere's 
a  gniaaa  I   Go  and  1mk7  en(HMd-twanty  of  *e»." 

The  profossioB, — as  in  this  country — ^is  divided  into  two 
elasses,  via :  Bsxristers  and  Attorneys,  and  SoUoimra.  The 
dillbxflnee  between  these  two  last  being  that  one  praotiees  at 
Common  Law  and  the  other  in  S<|nity.  There  are  eifaera  who 
^Ilow  special  branches  of  the  profession,  such  as  IVoctoss, 
Oonveyancere^  Special  P4eadera,  Ao. 

In  the  United  States  there  is  no  such  distincdon.  The  term 
Xoto^  tndieates  one  who  praptioes  all  the  brandies  of  the 
Law.  Their  practical  minds  and  leaellittg  spirit  have  wiped 
ont  all  nominal  distiactions  in'  the  profisMion.  Their  only 
qualification  is  five  year's  study  in  an  office,  and  the  passing 
or  an  examination.  That  aeoomplishei,  every  avenue  of  dis- 
tinction wliich  the  profession  aaorda  is  open  to  the  young 


candidate,  without  any  questions  been  asked  as  to  whether 
he  studied  as  a  Barrister  or  an  Attorney,  at  Chancery,  or  at 
Common  Law. 

In  Canada,  the  distinctions  between  the  Barrister  and  the 
Attorney  or  Solicitor,  are  raoognisad  as  in  Bn^^d,  with  this 
difference,  that  it  is  bore  permitted  to  practice  %ll  three  and 
combine  them  together,  so  that  the  same  person  may  be  at 
once  Barrister  and  Attorney  and  Solicitor. 

The  advantage  of  this  system  has  been  recognised  by  high 
legal  authorij^  in  England,  and  strong  opinions  expressed  m 
favor  of  our  Canadian  plan. 

In  a  number  of  the  Law  Magazine,  and  Law  Review  of  li^t 
year,  the  followinfj  passaj^e  occurs.*  After  referring  to  the 
practice  of  advertismg  as  adopted  by  Lawyers  in  Canada,  who 
in  a  plain  straightforward  way  insert  their  names  as  Barris- 
ters, Attorneys,  Solicitors,  Oonvsyancers,  Ac.,  in  the  different 
local  newspapers,  the  editor  compares  it  to  the  Bnglish  dodge 
of  publishing  a  book,  or  an  Act  of  Parliament,  somewhat  afte? 
this  style  '*  The  Metropolitan  House-maid^  Window  Cleaning 
Protection  Act,  1800,  with  notes  by  Job  Briefless,  Bsq.,  Bairia- 
ter-at-Law,  Lincoln's  Inn." 

The  editor  then  goes  on  tp  sav :  "  In  Upper  Canada  it  will 
be  seen  the  same  inen  practise  bpth  as  Solicitors  and  Barris- 
ters, and  fonn  themselves  into  firms.  The  practice  is  recom- 
mended by  good  sense  and  reason.  The  state  of  Society  no 
doubt  favors  the  combinatiojo^  and  much  might  be  said  Ibr  the 
system  in  Enriand  were  it  openlr  adopted  with  us.  A  paper 
issued  by  the  l^w  Amendment  »>oiety,  published  in  1852,  on 
the  r^laSon  between  the  Bar»  the  Attorney  and  the  ClienC 
affords  ample  evidence  of  what  is  the  opinion  among  liberal 
minded  men  in  the  profession  on  this  suqject" 

Indeed,  tbe  Canadian  system  has  been  to  a  certain  extent 
recognised  in  the  High  Court  of  Admiralty  in  England.  Thia 
Court  is  divided  into  two  Inferior  Courts,  the  Instance  Court 
and  the  Prise  Courti  in  whkh  Banisters  and  Attorneys  prac- 
tise with  equal  privileges.  It  is  therefore  a  matter  of  great 
congratulation,  as  well  to  those  practisinij  the  professiona  aa 
to  Uiose  about  to  eommenoe  the  etudy  of  it,  that  we  have  a 
system  which  in  this  respect  com^bines  the  advantages  of  both 
the  English  and  Anierlcan  plans — the  dignity  aud  learning  of 
the  first,  with  the  practical  utility  and  snrong  common  sense 
of  the  Second. 

However,  on  reflecting  on  the  peculiar  circumstances  under 
which  the  practice  of  the  Law  was.  commenced  in  this  country, 
it  will  be  seisn  that  it  could  hardly  have  been  otherwise.  Now- 
a-days  there  is  scarcely  a  village  of  any^  note  in  Canada  that 
does  not  contun  one  or  two  Diwyers,  in  whose  offices  some 
instruction  can  be  obtained  as  to  the  practice  and  principlea 
of  the  profteion,  and  where  suitors  can  obtain  redress.  But 
how  different  was  the  case  some  fifty  or  sixty  years  ago,  at 
the  commencement  of  this  century  ?  I  doubt  if  there  were  half- 
ardoien  Law  Books  in  the  eptnn^  and  there  were  oertainly 
not  a  dosen  JLs^wye^. 

LiUgsAion  must  have  been  aU^h^ ;  but  slight  aa  it  vras,  tbe 
nuinber  of  Lawyers  was  insufficient  to  meet  the  demand  Ibr 
their  ssrvices-^o  much  so  that  in  1803  Pa^Uafnent  passed  an 
Act'  authorising  the  Qoveaor  to  lioaijse  six  individuals  to 
practise  Law,  and  the^e  six  together  with  the  other  practi^n- 
ers,  were  only  too  glad  to  transact  any  description  or  business, 
whether  as  Barristers,  Attorneys  or  Conveyancers.  There  was 
scarcely  work  enoagh  to  earn  a  livelihood  by  practising  all  the 
branches  at  onoe ;  money  was  sqarccv  &d4  necessity  therefore 
QOnpelled  tl^e  adoption  of  the  plan  now  univeijBsl  in  this  coun- 
try of  coad>i.ning  tiien  all  togeli)iiers  leaving  itoptbnal  to  tha 
praetjitinner  to  pnoose  one  or  n^ore  as  it  pleased  him.  No  doubt 
Oia  same  reasons,  combined  v^^  the  republkan.  olemonti  pro* 
dueed  the  same  result  in  the  neighbouring  Statea« 
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When  Canada  was  finally  conqoered — that  is  to  say  after 
the  Treaty  of  Paris,  which  was  concluded  on  10th  May,  1763, 
the  English  Qovernment  granted  to  the  Canadians,  being  then 
an  entirely  French  popnlatiofi  amounting  to  sboot  60,000  sonls, 
the  priTilege  of  having  their  own  Laws  toad  Religion,  a^d  an 
Act  was  passed  to  that  eifeet  by  the  Imperial  Parliament  in 
1774.  At  that  ttm«  Upi^r  Canada  was  little  better  than  a 
wilderness,  and  the  necessity  for  bringing  English  Laws  into 
this  part  of  the  Province  did  not  occur  until  long  after. 

The  Declaration  of  Independence  in  1774,  and  the  conse- 
quent war  between  Gr^at  Britain  snd  the  United  States,  dtote 
a  great  number  of  loyal  British  subjects  to  take  up  their  abod^ 
in  that  portion  of  Canada  bow  knowA  as  Upper  Canada.  Tlk^ 
pofwlation  being  entirdy  Britisfa,  and  baving  increased  to  a 
gr«ftt  and  uaexpeeted  eileni  for  the  reasons  above  given,  the 
application  of  the  Freack  Law  was  fouad  irksome  to  tk  great 
desree,  and  it  soon  became  necessary  to  effect  a  change. 

Xbis  was  effected  tiiToush  the  instrumentality  of  Lord  Dor- 
i^ester,  In  1791,  by  dividW  the  province  <n  Canada  into 
Upper*  and  Lower  Canada,  and  giving  to  the  Upper  province 
a  separate  CoBBtitdtSon  and  Laws. 

I^e  flnt  Up^r  CaaadisoB  Parliament  met  iu  Niagara,  then 
oalM  Newark,  on  17th  September,  1792,  and  at  ooice  passed 
an  Act  adopting  the  Laws  gf  EngLand  as  the  rule  for  toe  de^ 
cisien  of  all  controversies  relative  to  property  and  civil  rights. 
This  was  tho  first  Act  passed,  and  the  second  was  eaually  im- 
portant .  It  established  Trial  by  Jury  for  the  deciition  of  aU 
issues  of  fact. 

It  wae  not  however  ttni^l  the  year  1794  that  a  Coarl  cfalled 
the  Court  of  King's  Bench  was  wtabliabed  >  on  thS*  tiovrrt  wan 
comlerred  "all  such  poweiis  aad  aothorities  as  by  the  Lan^  of 
En^nd  are  iaeidetit  to  »  tfuperior  Court  of  Civil  and  Criminal 
Jurisdiction/'  and  was  to  be  presided  over  by  a  Chief  JusUoe 
and  two  puisne  Judges, 

(Td  he  continued.) 
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DMabm  QmrUy  animfidiare to teadSwcMcTto  **T/ie  JBtUtonqfthe LamJottmat, 

Ibronto.** 


TfiS  LAW  AltD  PttACnCS  OS*  TfiS  TTFPEB 
CAHADA  DlVtSIOir  COtJHTS. 

{<kmtkMUdfiompafl€  87.) 
In  ISdS  tlie  number  of  ooarts  Was  ITS^  tlie  number  of 
oommissioBen  presiding  therein  1068  —  on  an  ayerage  six 
ittrttniiiffitfifffif  (joAfs^  ta  eafth  camil  In  some  of  Ae 
Inger  toiiniB  two  wAy  of  tlie  ooamrimenoms  for  tlie  eovrt 
pmnded^  ihe  olihen  foHoiving'  in  tlieii^  titm^  tinlefts  a 
diSerenoe  of  opinioni  arose,  whdB  it  became  necessary  to 
faaye  a  third  commissioner  present  In  other  places  three 
oooMBissuMien  held  thd  court,  Mud  in  maay  places  fraili 
fottf  to*  six  <»f  tlMse  genllemiett'  ooeapied  ihe  seat  of  josliiee 
at  the  same  time.  Each  oonimiSBiontr  donbtleis  hsid  his 
own  opinion  on  the  oases  coming  before  hini,  and  each 
coort  Us  own  notions  of  what  was  rig^t,  edging,  it  mty 
be  snpposiBd,  wiU^  etery  ehiA^  in  thtt  presiding  eonunis- 
sionen.  In  fact  they  had  no  settled  rale  of  decision ;  and 
jostiee,  or  more  freqnenUy  injoeticey  was  administered  by  a 
tbortn^  ttuitamp^cf  hvr.    Wiih  osr  thoosand  and  aixipf- 


eight  eomiiissioners  what  could  be  expected :  few  of  them 
had  that  training  in  the  rules  aod  ooutse  of  law,  and  forms 
of  business  which  eonoetned  their  offiee,  without  Whieh 
they  could  not  be  expected  to  determine  fightiyi  and  keep 
within  the  bounds  of  th^ir  jurisdiction. 

It  is  easy  to  suppose  that  this  woiild  lead  to  a  aisohi^ 
Yous  and  embanasing  contrariety  of  decision  in  tibe  same 
oourt;  and  amongst  the  different  eburtp ;  so  that  eaieh  hi* 
bunal  would  have  almost  a  law  to  itself^— nay,  ehsnging  at 
every  sitting  of  the  oourt. 

The  intrinsio  ob}<ections  to  this  systm  were'  too  ntorked 
to  admit  of  question ;  and  they  would  every  dar^  hare 
become  more  af^parent  as  die  growing  busiiless  of  the 
countiy  presented  eases  inrolving  new  and  more  oomptesfc 
qucBtionn  for  determination.  The  rapid  advance  in  ike 
p^ulatioa,  wcidth,  Imd  bueindas  ofMiationi  of  Canada 
would,  doubtless,  in  a  few  yeats  necessarily  have  suggested 
some  decided  change.  But  ether  grotoda  were  superadded 
of  a  tan^ble  character,  add  establi^ed  a  general  cenyictibn 
in  ihe  public  mind  that  some  im^ved  fffstem  Aould  be 
devised  for  dispensing  justto^  in  the  inferior  tribunals^ 

The  commissioners  of  the  courts  of  requests  were  opeidy 
charged  not  only  wiih  igilorance  amd  inoapiioity,  but  wiih 
corruption  and  partiality,  as  well  as  making  merchandise  of 
their  office.  A  number  of  cMnphadts  against  them  wera 
from  time  to  time  prderted  to  the  EzeicutiTe  Government } 
but  in  the  gieat  majority  of  cases  tke  parUes  who  fdi 
themselves  aggrieved  went  no  f urthei^  than  to  express  their 
dissatisfaction  in  general  conversation,  dr  in  the  piibHo 
prints  of  the  day.*  In  fact  these  ccTurtS  apfete  to  have 
fallen  into  thorough  contempt.  Thuy  failed  to  g^ve  satis- 
faction  in  any  way  to  the  public,  and  did  not  Oven  com^ 
mand  that  small  share  of  respect  which  Would  onaUe  them 
to  preserve  common  order  and  decorum  at  their  sittings. 
Such  a  state  of  thingEi  could  not  last  long.  In  May,  18^9, 
the  House  of  Assembly  pessed  an  address,  praying  the 
Lieutenant  GU>vernor  to  appoint  it  and  disinterested  per* 
sons  to  '^  make  such  an  investigatioa  and  scnitmy  into  the 
public  departments  of  the  Plrovinee,  as  would  enaUe  them 
to  report  iheieon  and  recommend  such  chaiigeB  in  die 
system  as  they  nnght  deem  beneficiat.'' 

In  compliance  wiUi  this  address  commissions  were  isstied 
in  Ae  October  following;  and  to  Mr.  Draper  and  Mr. 
Hagarman  (the  law  officers  of  the  day>  was  commilted  the 
investigstion  respecting  '^  the  courts  of  requesttf,  and  com* 
missioners  of  these  courts.^' 


•  Huiya^ateeMiplfltnti,  doiiMleih^  Bnts  fhMn  th«  dlMppoilita«it  o^  lot&g 
■nllort;  i)rMiMorttM«raHtim»iwAit9eeMiljeoBfttt«tta»aMaftt»t^ 
ftctton  In  th«lr  mod*' of  eondaoting  bodnaM.  Th«  writer  reooUMti  the  prenat 
Jvdg*  of  Mld(tt«iBK  pnridiiig  In  tho  Oontt  of  B«riiettB  for  the  town  ofTotk,  and! 
otbiT  gmtlMnon  of  •dnoKtlon  ud  lnti>HiSWw»;  tat  fha  grMt  ai^ty  df 
Biirfonflnwaniiialiish  d^pnt  IgnoiuV  >iiA  af  fnfOBFtiioai  m  UMgr 
Igaonat. 
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The  points  proposed  for  the  ooDsideration  af  this  com- 
mittee were  few.  The  main  one  was,  "  Whether  it  might 
not  he  practicable  to  provide  for  the  recotery  of  small 
debts  in  a  manner  more  consistent  with  the  filed  principles 
of  law  and  equity,  by  dispensing  with  the  services  of  nnme* 
rous  commissioners  then  aoting  in  the  courts  of  requests, 
and  substituting  a  system  of  occasional  circuit  courts  in 
each  district,  by  the  jndge  of*  the  district  court,  with 
liberty  of  a  jury  in  certain  oases/'  and  the  committee 
were  not  restricted  to  the  specified  queries,  l^ut  were 
invited  in  the  spirit  of  their  instructions  to  investigate 
genetaUy  the  subject  proposed. 

After  a  ilwnmgh  investigation  of  the  subject  referred  to 
them,  the  commisaoneis  in  the  month  of  December  in  the 
same  year  reported.  They  arrived  at  the  conclusion  that 
courts  of  requests  ought  to  be  abolished ;  and  in  order  to  ren- 
der the  system  of  local  tribunals  for  the  recovery  of  small  debts 
useful  and  efficient,  that  new  courts  should  be  established. 

They  recommended  for  adoption  the  organization  of 
courts  with  similar  jurisdiction  as  to  amount  to  that  of  the 
courts  of  requests,  in  every  district  in  Upper  Canada,  pre- 
rided  over  by  the  judges  of  the  several  district  courts 
(thereafter  to  be  barristers  of  three  years'  standing),  and 
that  salary  should  be  substituted  for  payment  by  fees.  In 
support  o(ihe  proposed  change  was,  amongst  other  grounds, 
urged  the  strong  probabili^  of  uniform  principles  of  ded- 
non,  not  only  in  each  district  but  throughout  the  Province : 
that  the  jurisdiction  of  the  courts  would  be  confined  within 
the  limits  intended  by  the  Legislature,  and  would  not  be 
overstepped  by  district  judges,  as  was  often  the  case  by 
the  commissioners  of  the  c6urts,  ''  from  a  want  of  clearly 
understanding  technical  distinctions,  and  the  observance  of 
well-established  rules  of  evidence  and  law,  as  regards  the 
responsibility  of  parties ;  a  competent  knowledge  of  which, 
it  was  assumed,  existed  in  the  different  judges  of  the  dis- 
trict courts :"  and  that  the  administration  of  justice  would 
be  on  a  more  independent  footing  by  substituting  salaries 
for  fees-^ihe  existing  system  making  remuneration  depend 
on  the  amount  of  business  done. 

•'  Without  pausing,''  said  the  report,  '^  to  consider  what 
may  have  been  the  effect,  the  tendency  of  such  a  system 
to  encourage  litigation  is  sufficiently  obvious;  and  indeed 
one  ground  of  accusation  against  the  commissioners  which 
has  been  urged  is,  that  they  ard  inclined  to  favor  those 
parties  who  bring  the  greater  number  6f  suits  before  them 
for  adjudication." 

This  report  was  laid  before  the  House  of  Assembly  the 
following  year  but  too  late  in  the  session  for  proper  eonsid- 
eration,  and  no  further  action  was  taken  upon  it  by  the 
Parliament  of  Upper  Canada. 

(Ih  U  wnHnnud.) 


EXPENSES  IN  THE  COURTS. 

The  difficulty  which  Mr.  Cossey  su^ests  in  his  letter 
published  below  is  worthy  of  consideration.  It  is  one  the 
practical  remedy  for  which  is  not  easy  to  determine.  At 
the  utmost  it  could  only  be  in  cases  where  a  sum  certain 
was  claimed  for  debt  or  the  like  that  a  judgment  by  default 
!  could  be  entered.  It  would  never  do  to  apply  the  rule  to 
actions  for  dam^ee.  '  The  entry  of  appearance  would  be 
a  notice  of  defence  and  failing  such  notice  judgment  could 
be  entered  of  course.  Look  on  the  other  side  and  suppose 
a  defendant  having  a  good  defence  &ils  to  enter  it  with  the 
clerk,  a  thing  that  would  often  occur,  or  be  brought  about 
by  contrivance  of  a  dishonest  plaintiff— even  if  a  certain 
time  were  given  to  apply  to  have  that  judgment  set  aside 
there  would  be  no  end  to  the  difficulty  and  inconvenience. 

In  the  case  put  we  have  no  compassion  for  B.  he  could 
have  saved  all  the  expense  he  was  put  to  by  giving  a  con- 
fession of  judgment  to  the  bailiff  who  served  the  summons, 
which  confeasion  that  officer  would  have  been  bound  to 
take — or  he  mieht  after  service  and  a  proper  time  before 
the  Court  day,  nave  attended  at -the  clerk's  office  and  ao- 
knowledged  judgment  to  him.  We  happen  to  know  that 
many  of  the  leading  County  Judges  are  not  in  favour  of 
allowing  a  judgment  by  default  to  be  entered  in  any  case 
by  the  clerk,  believing  that  it  would  open  the  door  to  fraud 
and  complicate  the  simple  procedure  of  the  Courts. 

Mr.  Justice  Bums  we  believe,  when  holding  the  office  of 
County  Judge,  was  against  even  the  modified  rule  allowing 
judgment  to  be  entend  on  confessions  except  as  now  upon 
order  of  the  judge  made  at  the  sittings  of  the  Court.  The 
interest  of  defendants  are  studiously  cared  for  under  the 
Division  Court  Law.  They  can  give  a  confession  to  either 
bailiff  or  clerk,  or  if  the  suit  b  one  to  which  the  ordinary 
confession  would  not  be  applicable,  the  defendant  can  under 
rule  30  serve  a  notice  of  admission  on  the  plaintiff  or  on 
the  clerk — and  a  plaintiff  may  do  the  same  thine  as  to  de- 
fendant's set  off.    The  rule  will  best  explain  itsetf. 

<<  With  a  view  to  save  unnecessary  expense  in  proof,  the 
"  defendant  (or  plaintiff)  shall  be  at  liberty  to  give  the  op- 
''  posite  party  a  notice  in  writing  that  he  will  admit  on  the 
"  trial  of  the  cause  any  part  of  the  claim  (or  set  off),  or  anv 
<<  &cts  which  would  otherwise  require  proof,  and  after  such 
'^  notice  given  the  plaintiff  (or  defendant)  shall  not  be 
^'  allowed  any  expense  incurred  for  the  purposes  of  such 
<<  proof — ^the  notice  to  be  according  to  the  form,"  &c. 

We  are  not  prepared  to  deny  that  in  some  oases  the 
present  practice  may  operate  to  the  loss  or  injury  of  p2atn- 
tifft  without  their  ability  to  prevent  it,  but  deny  in  toto 
that  defendants  can  justly  find  fault  with  the  law  as  it  is  in 
this  particular.  Perhaps  a  provision  of  this  kind  might  be 
an  improvement,  allow  judgment  by  default  in^  cases  of 
debt  for  sums  certain  where  the  claim  entered  is  accom- 
panied by  an  affidavit  from  the  plaintiff  that  the  same  is 
due  and  unpaid.  And  to  guard  against  an  improper  judg- 
ment standing  allow  the  defendant  to  apply  for  a  new  trial 
on  terms  at  any  time  before  actual  sale  of  his  property. 

We  should  like  to  hear  from  clerks  on  the  subject  gen- 
erally.   Will  some  of  our  old  friends  state  their  views? 

2b  ifu  EdUon  of  ike  Law  JaumaL 

Gbntliuxk,— The  Division  Court  Act  was  intended  to  afford 
a  oheaip  and  speedy  remedy  for  the  recovery  of  small  debts. 
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I  submit  that  experience  in  its  working  shows  in  many  in- 
stanoes  a  very  expen8i?e  remedy  to  litigants  under  the  present 
procedure ;  this  is  inevitable,  as  plaintiffs  rarely  know  until 
their  cause  is  called  in  court  whether  there  is  any  defence  or 
not»  and  are  often  mulcted  in  heavy  expenses  for  not  being  pre- 
pared or  in  being  expensively  prepared  when  there  is  no  de- 
fence, I  think  the  procedure  in  the  County  Court  should  be- 
adopted  which  would  give  all  parties  timely  notice  of  what 
they  are  to  meet  at  court  and  to  be  prepared  for  every  con- 
tinj^noy.  I  will  give  yon  an  illustration  of  what  I  assert,  and 
it  IS  not  an  exceptional  one ;  they  are  numberless.  A.  of 
Hamilton,  sues  B.  of  the  County  of  Perth,  where  debt  was  con- 
tracted, and  brings  with  him  two  witnesses  to  prove  his  claim. 
On  the  cause  being  called,  B.  makes  default  and  consequently 
no  evidence  is  required.  Distance  A.  and  witness  travelled, 
seventy  miles,  the  two  witnesses  are  allowed  say,  $6  each,  amount 
$12  which  may  or  may  not  be  collected.  Then  there  is  A.'s 
expenses,  say  -$6  more,  which  in  any  event  is  lost.  Now,  if 
B.  had  been  required  to  put  in  an  appearance  a  certain  time 
before  court,  and  did  not  do  so,  $6  would  have  been  saved 
to  A.  and  $12  to  B.  The  costs  had  there  been  judgment  by 
default  under  the  procedure,  I  recommend  would  have  been 
only  $1  50,  a  clear  saving  of  $16  50.  My  plan  would  be 
to  have  the  process  so  framed  that  defendant  snould  appear  in 
eight  or  ten  days  after  service  with  a  notice  of  the  day  court, 
would  be  held  for  the  trial  of  issues  and  in  default  of  appearance 
the  clerk  mi^ht  enter  judgment,  and  afler  a  time  to  m  named 
issue  execution  thereon.  1  would  allow  on  every  judgment  so 
entered  for  fee  fund  the  same  as  an  undefended  hearing.  This 
method  would  save  thousands  of  dollars  now  paid  under  the 
present  procedure.  How  very  simple  for  plaintiff's  who  reside 
at  a  distance  to  write  to  the  clerk  if  any  appearance  entered, 
and  if  not,  how  very  satisfactory  to  remain  at  home  and  not 
be  compelled  to  waste  valuable  time  and  money  in  attending 
court?  The  plan  I  propose  would  at  once  silences  the  very 
frequent  and  emphatic  words  of  defendant  1 1    I  nivir  in- 

TXNDBD  TO  DIRND,   AMD  IT  IS  HARD  TO  PAT  80  MUCH  IXFBNSIS. 

I  have  had  long  experience  in  the  working  of  the  Division 
Courts,  having  been  clerk  for  seven  years,  and  what  I  say  I 
am  confident  is  the  unanimous  opinion  of  all  the  clerks  in  the 
Province.  Our  judge  takes  every  pains  in  his  power  to  make 
the  working  of  the  coorts  as  inexpensive  as  possible.  I 
have  often  heard  him  when  parties  who  made  no  defence  com- 
plain of  the  expenses  of  witnesses  who  attended  to  give  evi- 
dence, say  parties  must  come  prepared  as  they  do  not  know 
what  they  have  to  meet  until  defendant  is  called ;  and  the  ex- 
pense must  be  allowed,  at  the  same  time  remarking  he  could 
not  agree  but  that  a  different  procedure  should  be  adopted  by 
the  legislature. 

Tours,  &c., 

Wm.  Cosset. 

Clerk  4M  D.  C.  Cb.  ofPerih. 
Shakespere,  Jan.,  8th,  1861. 


A   FEW   VEXED   QUESTIONS. 
7b  the  Ediiars  of  (he  Law  Jdumal, 

Toronto,  February  11th,  1861. 

QiMTLRMiM, — ^I  have  been  a  reader  of  your  Journal  for  some 
years  past,  and  can  bear  testimony  to  the  very  great  service 
you  have  done  the  public — ^lay  as  well  as  professional — espe- 
cially in  reference  to  questions  affecting  the  under-current 
business  of  the  people  in  the  Division  Courts  and  matters  con- 
cerning the  Municipal  laws. 

Having  frequently  occasion  to  do  business  for  myself  and 
others  in  the  DivifoTon  Courts,  I  have  found  a  great  difference 
of  opinion  on  some  pointu  among  persons  adniini^tering  the 


Division  Court  laws,  so  much  so  as  at  times  to  occasion  great 
public  inconvenience. 

The  vexed  questions  to  which!  more  particularly  allude  are 
those,  on  which  I  do  not  know  that  yon  have  given  any  opin- 
ion in  your  Journal     Suppose  a  case: — 

1st  Where  "  A''  obtains  a  judgment  in  Toronto  against 
"  B,"  who  lives  at  Barrie.  In  due  course  a  transcript  is  sent 
from  the  clerk  in  Toronto  to  Barrie  for  collection,  and  an  exe- 
cution issued,  upon  which  the  bailiff  returns  *'  NuUa  Bona,** 
**  B  *'  then  removes  to  Owen  Sound.  "  A  **  learns  that  he  has 
property  there,  a>nd  ^^oes  to  the  clerk  in  Toronto  for  a  trans- 
cript to  Owen  Sound.  The  clerk  in  Toronto  turns  to  his  books 
and  finds  that  the  Barrie  clerk  has  sent  in  a  return  under  the 
seal  of  the  oourt,  stating  that  *'  B  "  has  no  goods  in  his  Divi- 
sion. The  return  is  o$Qi4,  and  so  entered  by  the  Toronto 
clerk.  <*  A**  ia  told  by  the  Toronto  clerk,  '*  I  cannot  give  yon 
a  transcript  to  Qrey,  you  must  apply  to  the  clerk  at  Barrie, 
all  proceedings  are  removed  from  this  oourt  to  Barrie.^'  "  A  ** 
replies,  that  the  original  judgment  is  not  removed  but  only  a 
transcript,  and  that  as  soon  as  the  Toronto  clerk  officially  be- 
comes aware  that  the  Barrie  clerk  has  not  made  the  amount 
on  the  transcript  from  Toronto,  he  may  give  a  transcript  to 
any  other  county ;  or,  if  he  is  made  aware  that  "  B  "  has  come 
to  reside  in  the  Toronto  Division,  under  such  circumstances 
he  can  issue  an  execution  in  Toronto  and  levy  the  amount  on 
the  ori^nal  judgment.  The  Toronto  clerk  reuisesto  issue  any 
transcript  in  either  case,  and  refers  the  applicant  *'  A''  to  the 
Barrie  clerk.  Is  the  clerk  right  in  so  acting,  in  your  opinion, 
and  may  he  not  legally  issue  a  transcript  to  another  county 
on  getting  a  return  of  *'  Nulla  Bona  '*  from  Barrie  T  Yon  will 
observe  in  the  Consolidated  Statutes,  (Sec.  139),  that  the  words 
are  used  in  reference  to  transori|%t  judgments,  that  "  all  pro- 
ceedings fMLy  he  taken  for  enforcing  and  collecting  the  judg- 
ment in  such  last  mentioned  Division  Court  by  the  offioen  Aereof 
that  could  be  had  or  taken  for  the  like  purpose  upon  judgments 
recovered  in  any  Division  Court,"  In  the  original  act  the 
word  "  may  **  was  "  shall."  It  is  contended  that  the  word 
"  may "  is  merely  directory,  not  concluding  proce^ingp  in 
any  other  Division.  Ion  wiU  see  that  the  woras  of  the  owiee 
do  not  say  that  the  transcript  sent  "  shall  become  a  judgment" 
of  the  Division  Court  to  which  it  is  sent,  but  the  judgn^ent  of 
the  original  Division  is  relerred  to  as  existing  and  merely  for 
the  time  suspended. 

2nd.  "  Payment  of  money  into  court  on  a  iend^.  preifiouely 
made.**  Sections  87,  88,  and  89,  refer  to  the  law  governing 
payments  into  court  on  a  tender  of  money.  In  the  88th  sec- 
tion yon  will  find  these  words :  "  In  case  the  plaintiff  do  not 
further  prosecute  his  siiit,  all  further  prooeedings  shall .  be 
stayed  unless  the  plaintiff  within  three  da^s  give  notice  of  his 
intention  to  proceed,  &c."  Now,  a  case  hke  this  occurred — 
**  A  "  sues  "  B  "  for  rent,  say  £10,  "  B  "  pays  into  Court  £5, 
having  previously  tendered  it  under  these  sections.  "A" 
does  not  give  any  notice  as  the  law  requires,  within  three 
days  after  learning  that  the  money  is  so  paid— of  his  intention 
to  proceed  for  the  balance  of  the  £10.  The  case  oomes  up, 
for  trial,  or  stands  on  the  trial  list  before  the  Judge — "  A  " 
says  I  wish  to  proceed  for  the  balance  of  the  £10—**  B"  says 
you  cannot  do  this — ^you  are  barred — '*  aU  proceedinfi  are 
etayed.**  "A"  then  says  to  the  Judge,  I  am  not  willing  to 
take  £5  for  £10,  my  not  giving  the  three  days  notice  was  an 
oversight,  I  will  give  it  for  next  Court,  and  adjourn  thp  sqit, 
or  witbdnw  my  case  entirely  and  bring  a  new  suit 

Now,  under  these  circumstances,  is  ''A"  barred  from  reooTer- 
iujB^  anything  more— can  the  Judge  not  legally  grant  him  an 
adjournment  for  the  purpose  of  giving  notice  to  proceed,  or 
can  "A"  not  witharaw  his  suit— in  other  words  be  non- 
suited? Do  the  words  *'all  proceedincs  shall  be  stayed 
unless,  &c."  aqiount  to  ai^  absqiute  bqr,  ake  a  judgment  qp 
the  merits? 
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Sod.  "  Dividing  Causes  ofAdicmr  Section  59  of  the  Divi- 
sion Coart  Act,  sajs,  "  A  oanse  of  aotions  qhall  not  be  divided 
into  two  or  more  soite  for  the  parpose  of  bringing  them  within 
the  inriediction  of  the  Oonrt.''  In  some  Divuion  Courts  it  is 
held  that  '*A"  having  a  note,  say  for  £10,  and  an  acoonnt 
for  £20,  all  due,  may  at  the  same  Court  sue  on  the  note  as 
one  cause  of  action,  and  for  the  account  as  another,  both  being 
against  *'B"— or,  that  "A"  having  an  account  for  £10,  and 
an  action  for  damages  for  a  breach  of  contract,  or  for  a  tort 
for  £10,  can  divide  them— both  together  being  under  £25, 
and  in  the  first  case  both  together  being  over  £25.  Now, 
can  *'A"  so  divide  his  causes  of  action  in  vour  opinion. 
Must  he  not  in  the  first  case  (as  he  certainly  cofifd,  and  legally 
secure  County  Court  costs,)  sue  in  the  latter  Court? 

Must  he  not  in  the  latter  case  join  the  two  causes  of  action, 
both  being  within  the  jurisdiction  (within  £25.)  and  sue  in 
one  action  ?— or  does  tne  fkot  in  the  latter — that  one  is  for 
damages  or  tort,  and  the  other  on  contract,  warrant  a  different 
oourse?  In  other  words,  can  a  person  in  the  Division  Court 
sue  for  tort  and  contract  in  one  action? 

4th.  "  Division  Court  Clerks,  Examining  Qamislu  DsbtsJ 
The  last  case  occurring  under  the  Division  Court  Laws  to 
which  I  will  direct  you  attention,  is  the  following: — The 
Consolidated  Statutes  of  Upper  Canada,  at  pages  248-9,  seo- 
tions  295,  296,  say,  **  In  cases  i|i  the  County  Courts,  when  the 
amount  claimed,  &c.,  is  within  the  jurisdiction  of  the  Division 
Court,  the  order  to  be  made,  &c.,  shall  be  for  the  garnishee  to 
appear  before  the  Clerk  of  the  Division  Court,  &c.,  and  if  the 

Jamishee  do  not  pay,  A«.,  and  do  not  dispute,  Jbc./'  then  the 
udge  is  to  make  a  certain  order. 

By  this  attaching  order  the  garnishee  must  either  go  and 
admit  the  debt  or  deny  it  before  the  Clerk,  who  must  of  course 
keep  some  kind  of  a  reoord  of  it — in  deftiuh  to  do  so,  on  cer- 
tain proofs  the  Judge  makes  an  order  to  enter  judgment. 
Kow,  you  will  see  that  by  this  section,  a  burden  is  uirown 
upon  Division  Court  Clerks,  that  may  be  onerous,  yet  no 
provision  is  made  as  to  what  they  are  to  charge,  nor  how  thev 
are  to  proceed  in  the  examination  of  the  person  gamisheeci. 
Would  not  the  proper  compensation  be  found  by  looking  at 
the  tarif  of  Clerks  fees,  thus— 

1st  "  Taking  confession  of  judgment,''  15  cents — putting 
the  taking  of  the  confession  or  denial  of  the  garnished  debtor 
on  the  same  footing  as  a  oonfossion. 

2nd.  "  Every  affidavit  taken,  Ac,"  20  cents — supposing  thei 
Clerk  to  swear  the  debtor. 

3rd.  "  TransmitUng  paj^ra,  fto.^"  (that  is  the  examinations) 
to  the  County  Clerk,  Sc,  in  addition  to  postage,  ^.,  20  cents. 
Thus  in  each  case  the  Clerk's  fees  would  be,  say  55  cents. 
Your  opinion  on  these  four  points  is  respectfully  requested. 
I  would  remark  that  there  are  several  other  apparently  un- 
settled points  of  law  in  the  Division  Court  practice,  in  my 
mind,  to  which,  owing  to  the  length  of  this  communication, 
I  cannot  now  refer. 

I  am,  yours  truly,  &o., 

Charlss  Duraio), 

Barrister. 


We  thank  Mr.  Durand  for  his  verr  acceptable  communica* 
tion,  and  regret  that  it  did  not  reach  ua  suftciently  ear^  to 
enable  us  to  enter  into  an  examination  in  the  present  number, 
of  the  vexed  questions  to  which  he  refers.  We  insert  the 
letter  at  present. 

It  is  by  communications  such  as  Mr.  Durand's,  that  uniform 
mity  in  the  Courts  will  be  most  effeotually  promoted. — 
fM.  L.  J.] 


U.    C.    A  E  PO  RT8 


QUEEN'S  BENCH. 


{Reported  fty  OniftoPHKE  Robzhmit,  Xtq^  BaarritUr  gl  Law.) 

HcMiLLAir  y.  HiraH  Bahhiih,  Bxvbxh  Srooan,  Patbiok  Dalt, 

AXD  Jamis  Swivt. 

flrftorii    Ttatt  letitd  bv'tnulMt    VchuUarM  AibifrtBMBiu. 

Ito  frMhoUm  aad  booMboldtn  of  fttehool  netlMi  iMuolmhttitvIa  ^rtimallsaj 
rabMriptioii  MBong  tkenuBlnii,  Ibr  th*  ezpviMN  of  t)M  idiool,  ioatmd  of  tte 
proTUoiia  msde  hy  Uw ;  and  a  reioltttioii  to  haTo  nieli  rabacrlpUon,  and  tliat 
tlio  tniatoM  Baglaetod  to  oolloet  It,  to  thofolbn  no  aatvat  to  tbo  tmmry  tar  a 
mlo  loviMl  hf  thim  1b  IIio  nioal  mj. 

(H.T^28TI(^1860.) 

The  qoestioa  to  be  determined  in  this  ease  arose  upon  demurrer, 
and  the  pleadings,  which  it  is  unnecessary  to  give  at  length,  were 
in  Bubtance  as  follows : — 

The  plaintiff  brought  replevin  for  a  cow  and  calf. 

The  defendant,  James  Swift,  as  oollector  of  school  section  ana* 
ber  14  in  the  township  of  Kingston,  made  oogniiance  under  a 
warrant  dated  the  81  st  of  May,  1868,  from  the  other  defendants, 
Hugh  Rankin,  Eeoben  Spooner,  and  Patrick  Daly,  as  seheol  trus- 
tees of  said  section,  for  a  rate  assessed  and  directed  to  be  levied 
by  them  for  the  salary  of  the  teacher  and  repuring  the  school 
house.  And  the  other  defendants,  the  trustees,  avowed  separately 
for  the  same  cause. 

The  plaintiff  pleaded  to  each  cognisance,  in  separate  plea^  that 
before  the  taking,  namely,  on  the  18th  of  January,  1858,  at  the 
annual  school  meeting  of  the  freeholders  and  householders  of  said 
section,  it  was  resolved  and  decided  upon  by  the  minority  present 
that  the  salary  of  the  teacher,  and  all  expenses  connected  with  said 
school,  shoald  be  raised  and  provided  for  by  voluntary  subscrip- 
tions of  the  freeholders  and  householders  of  said  section :  that  £C0 
was  then  subscribed,  and  the  defendants  were  informed  thereof, 
and  the  list  delivered  to  them  to  collect;  and  thereupon  it  became 
the  duty  of  the  trustees,  before  the  making  of  said  ratee  and  war- 
rant, to  oause  the  defendant  Swift  to  collect  the  said  subscriptions ; 
yet  that  the  said  trustees^  neglecting  their  duty,  and  the  dedsioa 
and  desire  of  the  said  majority,  which  it  was  their  duty  to  earvy 
out,  did  not  collect  the  said  subscriptions,  but  wrongfoUy  made  the 
said  assessment  and  warrant 

The  defendant  Swift,  and  the  other  defendants,  the  trustees, 
replied,  reepectlvely,  to  these  pleas,  that  the  said  rssolntion  and 
decision  was  in  the  following  words ; — 

"  Resolved,  that  the  expenses  of  this  school  section  be  paid  by 
voluntary  subscription,  and  the  balance  to  be  raised  from  a  tax  to 
be  levied  upon  the  parents  and  guardians  of  those  sending  children 
to  the  school :" 

That  there  was  no  other  decision  whatever  as  to  the  manner  in  which 
the  teacher^s  salary  and  the  other  expenses  oonnected  with  the 
school  should  be  prorided  for :  that  the  whole  amount  subscribed 
voluntarily,  under  the  said  resolution  or  otherwise,  was  £2  2s.  6d., 
which  could  not  be  collected,  and  would  have  been  wholly  insuffi- 
cient, wherefore  the  rate  in  the  said  cognisance  mentioned  was  duly 
imposed  by  the  said  trustees. 

The  plaintiff  rejoined,  to  each  replication,  that  he  was  not  the 
parent  or  guardian  of  anv  child  sent  to  the  school,  and  that  a  tax 
could  not  be  lawfully  levied  upon  him  in  respect  of  the  balance  of 
the  expenses  of  such  section  after  sidd  voluntary  subscriptions, 
according  to  the  terms  of  said  resolution ;  and  that  for  this,  as  well 
for  the  reason  mentioned  in  the  plea,  the  sidd  rate  was  unlawfully 
imposed. 

Defendants  demurred,  on  the  ground  that  the  plaintiff  being  a 
a  f^holder  and  householder  of  the  section  was  liable  to  the  rate, 
and  was  not  exempt  by  reason  of  his  not  being  such  parent  or 
guardian :  that  the  mode  of  raising  the  balanee  of  the  expenses  of 
said  section  provided  by  the  resolution  was  Insensible  and  illegal ; 
that  the  trustees  oonld  not  legally  carry  out  said  resolution;  and 
that  what  was  provided  by  it  being  insufficient,  they  were  jostlfied 
in  levying  the  amount  by  rate  on  all  the  freeholders  and  house- 
holders of  the  seotiop. 
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Biehardtf  Q.Ct  totih%  dtfmorr^.  EetUi^  Q.  C,  oontra.  18 
ft  14  Vio.,  oh.  48,  seo.  6,  sab-tec.  4,  seo.  12,  sab-secB.  4»  7»  9 ;  16 
YiCy  oh.  186,  sec.  18,  were  referred  to. 

BoBixeoH,  C.  J.,  dellTered  the  jadj^pneiit  of  the  ooart 

We  were  not  referred  to  any  proTision  in  the  school  acts,  and 
we  can  Und  none,  which  anthorises  the  freeholders  and  honseholders 
inhabiting  a  school  secUon  at  the  general  school  meeting  in  Janu- 
ary to  pass  a  resoltition  to  substitdte  a  Tolnntary  subscription 
among  themseWes,  for  all  school  parposes,  which  most  be  accepted 
ind  relied  upon  in  lien  of  all  the  proTiuons  made  bj  law  for  de- 
fn^fing  stteh  etpenses ;  nor  do  we  find  §aay  enaotmeai  which  makes 
it  the  dtitjr  of  the  trastee^  or  gives  them  atthbrity,  to  enforce  pay- 
ment of  any  such  soma  Tolontarily  subscribed ;  and  without  this 
being  shewn,  it  is  impossible  to  contend  tliat  the  authority  of  the 
tmstees  and  municipality  to  proride  and  collect  funds  is  supers 
seded  by  the  mere  Hot  of  any  such  Tolmitaiy  subaeriptioD  haring 
been  oude,  which  did  Aot  end  in  the  neeesaaiy  funds  being 
produood. 

Then,  also,  the  resdvtion  on  whieh  the  plaintiff  relies,  as  au- 
thorising the  ToluDtary  subscription,  is  set  out  by  the  defendants, 
tnd  it  is  not  denied  that  it  is  set  out  truly,  and  nothing  could  be 
more  abaurd  than  than  that  resolution,  for  it  expresses  that  the 
expenses  of  the  school  section  (tiiat  is,  all  the  expenses)  shall  be 
paid  by  a  TOluntary  subscription,  and  yet  tlmt  the  balanee  shall  be 
leried  upon  the  paarents  and  guardians  of  thoit  Mending  thiidren  {o 
ihi  MchooL  They  meant  no  doubt  to  say,  upon  the  parents  and 
guardians  of  the  children  sent 

The  only  question,  therefore,  is  whether  the  defendants  haTe  in 
Iheir  atowiy  riiewn  a  legal  authority  for  the  rate  we  mean,  whellier 
the  trustees  Iwre,  so  far  as  they  are  concerned ;  for  although  they 
may  haTe  proceeded  illegally,  it  may  not  therefore  follow  that  the 
collector  would  be  a  trespasser  in  consequence  of  any  thing  illegal 
being  done,  which  did  not  appear  on  the  fbce  of  the  warrant 

The  school  trustees  rely  upon  a  rate  made  by  themseWes,  And 
for  all  that  appears  of  their  own  autiiority  giTon  to  thedk  hf  law, 
fbr  peying  teachers'  salaries,  and  for  the  repairs  of  the  school 
house.  We  see  no  room  for  doubt  that  they  had  authority  to  levy 
such  a  rate  under  the  7th  sub-section  of  the  12th  section  of  the  18 
ft  14  710.,  ch.  48.  ft 

'  Judgment,  in  our  opinion,  must  be  given  for  defendants  upon  the 
demurrer. 

Judgment  for  deftndants'  Mk  detturrer. 


Soovf  Wt  ML.  v.  TBI  CoK^OBAnox  ot  m  To'wir  ov  Fsmsosouott; 

Utemrtd  In 


corptmUom—Wark  and  loftoicr— Ptai^  (M  th$  dM 
pntfumt  year  wUhout  oMUkorUy,  and  tial  provided  Jbr, 

1>acliT«finn  ■nintt  the  Corw>mtUm  of  tba  Town  of  PoUrboroi^  lor  18tt>,  for 
work  and  maierUIs,  aiid  ibr  Kooda  and  rikbney  rapj>lied  **  to  aid  and  aaslat  U 
the  eonstmetion  of  a  Mrtafn  bridga  aeroat  the  riirvr  Otonabaa^  eonneceibg  the 
tediBdary  Uba  bakwan  tin  townditpa  of  OtMuihaa  and  Pooro,  in  iaid  Oonntjr  of 
Patarborpogti  «lkh  the  Unmdaiy  Una  batwaan  tha  towotldp  of  Bmifth  and  tha 
town  of  Patarboroo'gh. 

JPleOf  Id— That  tha  eanair  of  «Btlott  mro4^  ibt  and  eoRMfnlB^  a  dabi  Inenkred  and 
Irillag  dna  daring  18M,  whteh  was  mft  ttlthia  tba  ordlnaiy  axptodltQlw  df  tba 
aoipoBattoa  te  that  jaar,  and  Sbr  whkh  no  artfanala  waa  aiada  and  no  rata 
Inpoaed. 


1  That  tho  dabt  waa  foetirrad  In  18M,  ibr  *MtUnr  fe  bcdid  a  bMd|;a  not  idihYii 

anthwlnd 
nrovidad  tiiwdbr. 


tha  anmkliMdtty,  which  dabt  wai  not 


bj  any  bj*law,  ifcar  any  rata 


S.  That  tha  bridge  wae  not  on  the  bonnda  of  the  said*  town  of  Paterborongh. 

JBetd,  on  demnrrer,  that  the  flnt  and  eeeond  plea  ihewed  a  good  deftnoe;  and 
that  tba  third  plan  wan  alao^ood,  fbr  tha  daelarstlni  anffleUliUf  iliawaA  that 
tha  bridge  waa  not  wiiMin  tl^  town,  though  that  vaa  not  nagattrad  bj  thaplaa. 


DtcLAAATiot  for  money  payable  by  the  defendants  to  the  plain- 
tifls  Ibr  goods  bargained  aaid  sold,  for  work  and  aaterialt,  mohey 
paid,  and  for  goods  and  money  supi^lied,  MmisiMd  md  givet*  by 
the  plaintiffs  to  divers  peivoos  at  the  request  of  the  defbiidsnts,  to 
aid  and  assist  in  the  construction  of  a  certain  bridge  aorosi  the 
river  Otonabee,  connecting  the  boundary  line  between  die  town* 
ships  of  Otonabee  and  Douro  in  the  said  county  of  Peterbot^ughi 
with  the  boundaiy  line  between  thd  toWnship  of  Smitii  and  the 
town  of  Peterborough ;  end  for  interest,  for  money  had'  and  rt> 
oetved,  and  on  aooount  stated. 

SSteondpUa,  that  the  plnfnfilfd'  cause  of  action,  if  sitay,  arose 
ffter  the  passing  of  the  act  22  ytc.,  ch.  $D,  for  and  oonoeming  ik 


debt  ilieged  to  be  incutred  and  falling  due  ^iirlttg  tke  mtmleipal 
pear,  1859,  by  the  defendants,  being  a  inunieipibl  eofporatioii 
under  the  sidd  act^  and  for  which  sidd  alleged  debt^  which  wae  not 
within  the  ordinary  expenditure  of  the  said  cCrporiktion  during  the 
sfeid  year,  no  estimate  was  made  by  the  said  defbndantd,  nor  Miy 
by-law  ptwsed  by  them  for  the  creation  of  tftich  debt,  nor  for  im- 
posing any  rite  over  and  above,  and  in  addition  te  ill  other  httei 
Whatsoever  for  the  payment  of  the  siid  debt 

Third  plea,  that  the  said  alleged  debt  ill  the  declaration  iiliei^* 
tioned,  was  incurred  after  the  passing  of  the  act  22  Vic.,  ch.  99, 
to  wit,  in  the  municipal  year  1869,  by  the  defendantd,  being  a 
municipal  corporation  under  the  said  act,  in  assisting  to  build  and 
erect  a  bridse  not  within  the  said  municipality  of  the  said  defea* 
dants,  which  said  assistance,  and  SMd  debt  was  not  authorised  by 
any  by-laW  passed  by  the  said  defendants,  being  a  municipal  corr 
poration  as  aforesaid,  nor  any  rate  nor  means  whatever  for  the 
payment  thereof  provided. 

Fourth  plea^  to  the  fourth  count,  that  the  bridge  in  the  said 
fourth  oount  mentioned  is  not  situated  or  erected  on  the  bounds 
of  the  said  town  of  Peterborough. 

Demurrer  to  all  these  pleas— that  the  (ieftndantii  admitting  hf 
their  pleas  that  they  employed  the  plaintiff^  tC  do  the  work,  per* 
form  the  services,  and  expend  the  money  in  th^  declaration  men- 
tioned, and  that  they  hate  received  and  are  enjoying  the  benefits 
and  advantages  thereof,  the  matters  set  forth  in  £e  said  pleas 
respectively  constitute  no  good  or  legal  bar  to  this  action. 

Ecelee,  Q.C*,  for  the  demurrer. 

•  Rm47,  Q.O.,  contra,  tAUd MeUieh  f,  Thd  T&m^  OomncU df  ArUmu 
ford,  2  U.  C,  0.  P.  85. 

The  statutes  referred  fo  are  cited  lA  the  Jn^gment 

BoBiiisov,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  two  pleas  appear  to  oome  Within  tiie  deelslon  made  iA 
the  Court  of  Common  Pleas  in  the  case  cited,  of  Meliieh  v.  Thi 
Jhwn  Council  o/BrmUford  (2  O.C,  C.P.  85),  and  though  that  Judg- 
ment was  given  upon  the  effect  of  ti&e  original  Municipal  Act,  12 
Vic,  ch.  81,  as  amended  by  the  statute  passed  in  the  following 
year,  yet  it  equally  applies  to  the  state  w  the  law  whicfc  exhrtea 
in  1858,  and  e^ts  at  present 

The  plaintiff  in  this  case  has  endeavoured  to  maintain  that» 
without  reference  to  questions  upon  what  munidpal  oorporatione 
OQ^ht  to  do,  and  what  they  may  or  may  not  lega&y  do  in  regard 
to  mcurring  debts  and  proriding  for  tiielr  payment,  It  Is  suffioient 
to  warrant  a  recovery  agunst  any  such  corporation  that  ihe  debt 
upon  whio6  they  were  sued  was  incurred  for  a  good  consideration 
in  money,  tit  materials  or  labour  which  they  have  accepted  and 
nsed ;  And  that  it  is  i9io  defence  which  they  can  be  allowed  to  urge 
th4t  they  hAv4  not  themselves  taken  certun  prooeedii^gs  which 
t&e  UW  feqnired  them  to  take,  either  in  contracting  such  debts  or 
proriding  for  their  payment.  But  we  cannot,  we  £ink,  rest  upcn 
any  such  piiihoi^le.  The  legislature,  in  order  to  protect  the  in- 
terests of  the  rate-pavers  of  the  several  municipalities  against 
abuse  of  the  powers  intrusted  to  the  mubieipal  ooundls  Which 
represent  them,  and  which  have  autiiority  for  many  purposea  to 
bind  them,  have  prorided  certain  restrictions  upon  their  powere, 
which  restrictions  would  be  of  little  or  no  value  for  the  i^urpose 
intended  intended  if  persons  dealing  yriih  corporations  were  not 
obliged  for  their  own  safety  to  enquire  into  and  take  notice  of  the 
extent  of  thdr  powers,  and  what  does  or  does  not  eosle  witiiin  the 
proper  scope  of  their  authority.  No  doubt,  when  a  person  whe 
has  advanced  his  money  or  applied  his  labour  at  the  request  of  t 
oorporation,  and  is  seeking  to  enfbroe  paymeikt;  Is  met  by  de^ 
fences  of  the  kind  which  are  set  up  in  this  action,  if  sueh  d^teoe 
succeeds,  a  ease  of  aftpareni  hardship  is  created,  and  sometimei 
of  great  real  hardship ;  but  it  is  necessary  to  oottsMer  what  is  due 
to  the  community,  on  the  other  hand,  and  what  ruiaRras  watte  and 
il^Justtee  might  take  place  if  certain  cheeks  were  not  iMposM  on 
the  actions  of  mnaielpai  bodies.  Some  cheeks  have  of  aeoessfty 
been  impoeed,  and  when  in  any  siteh  cnse  the  governing  body  of 
a  corporation  has  clearly  exceeded  IM  legal  powers,  ecurtr.  of 
justice  have  no  discretion  to  make  their  acts  neverthelen  binding 
upon  those  whom  they  represent  in  one  ease  more  than  in  another, 
nor  in  iny  idch  c&tfi». 
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The  defendants  in  iheir  second  plea  object  to  the  attempt  to 
make  them  liable  in  Riis  action  for  a  debt  incorred  not  hj  them- 
seWes— that  is,  not  bj  the  Council  of  1860—but  by  the  Conncil  of 
the  preTioQs  jear,  1859,  because  they  say  it  was  not  a  debt  con- 
tracted for  anything  within  the  ordinary  expenditure  of  the  cor- 
poration for  that  year,  (1859,)  when  the  debt  was  incurred,  nor 
yet  was  there  any  estimate  made  in  1859  of  the  snm  that  would 
be  required  to  meet  it»  nor  any  by-law  passed  to  provide  for  its 
payment  by  imposing  a  special  rate  for  that  purpose  in  addition 
to  all  other  rates ;  and  it  is  alleged  that  the  debt  not  only  was 
incurred  in  1859,  but  that  it  fell  due  within  that  year. 

Upon  the  flMts  stated  in  their  second  plea  the  corporation  hare 
no  power  in  1800  to  impotfe  a  rate  for  paying  this  debt  They 
have  no  authority  and  cannot  be  legally  obliged  to  pay  it  out  of 
the  moneys  raised  for  meeting  the  ordinary  expenditure  of  their 
year ;  and  the  question  then  is,  can  a  recoTery  bd  ncTertheless 
had  ag^nst  them,  to  compel  payment  of  a  debt  which  they  haye 
no  power  to  raise  ftinds  for  T 

^  The  facts  may  hare  been  such  in  truth  as  would  shew  the  plain- 
tiffs' claim  to  be  one  for  which  the  corporation  could  in  this  year 
make  provision  by  a  rate,  but,  if  they  were,  the  plaintiffs  should 
hare  shewn  that  in  a  replication  to  the  plea.  We  have  now  to 
deal  wiih  facts  admitted  to  be  such  as  the  plea  states. 

Mr.  Harrison,  in  his  very  useful  work,  the  Municipal  Manual 
(page  108)  has  placed  the  question  fairly  in  view,  in  his  note  to 
the  221st  clause  of  the  statute  22  Vic,  ch.  99,  and  the  same  ques- 
tion is  still  open  upon  the  law  as  it  stands  in  the  Consolidated 
Statutes,  ch.  5i,  sees.  222-224.  We  see  no  means  giyen  to  the 
Council  of  1860,  by  which  they  can  raise  money  in  the  present 
year  to  pay  a  debt  incurred  and  falling  due  in  1859,  and  not 
incurred  for  anything  falling  within  ordinary  expenditure ;  and 
if  the  defendants  have  not  means  giyen  to  them  by  law  of  raising 
by  rate  the  n^oney  necessary  for  satisfying  this  clum,  and  this 
not  merely  because  the  rate  would  exceed  their  authority  as 
regards  amQunt,  but  because  it  is  for  a  purpose  for  which  the 
defendants  have  no  authority  to  raise  a  rate,  if  this  we  say  be 
the  position  of  the  defendants,  then  it  appears  they  cannot  be 
liable  to  have  a  Judgment  recovered  against  them. 

If  in  a  case  like  this,  as  stated  in  the  second  plea,  or  iii  any 
other  case  whatever,  a  judgment  and  execution  should  be  obtained 
against  a  corporation,  then  it  appears  that  the  220Ui  section  will 
enable  the  sheriff  to  collect  the  amount  by  striking  a  rate  and 
causing  it  to  be  collected,  if  the  amount  be  not  paid  to  the  sheriff 
by  the  corporation  within  a  month  after  the  amount  of  tiie  execu- 
^on  has  been  notified  to  them.  But  we  take  it  that  that  clause 
contemplates  only  the  satisfaction  of  Judgments  for  claims  which 
the  corporation  can  legally  discharge,  for  otherwise  the  courts  of 
law  would  have  the  power  indirecUy  given  to  them  of  taxing  the 
rate-payers  without  their  consent  to  pay  debts  which  the  corpora- 
tion itself  could  not  pay  by  a  rate. 

We  think  the  seoond  plea  is  a  sufficient  bar  to  the  action,  and 
that  the  third  plea  is  also  good,  upon  the  authority  of  the  case  of 
MeUiih  v.  The  Town  CouneU  of  £rantfortL  which  applies  more 
directiy  to  Uiis  plea. 

The  186th  and  82l8t  sections  of  22  Tic,  ch.  99,  are  to  be  con- 
•idered  in  disposing  of  the  fourth  plea.  By  the  first  of  these 
clauses  the  corporation  are  confined  in  their  Jurisdiction,  as  at  any 
rate  th^  would  be,  to  the  limits  of  the  municipality  which  they 
represent.  But  by  the  latter  clause  the  corporation  of  a  town 
may  grant  aid  towards  making  a  bridge  on  tho  bounds  of  gueh 
town.  The  fourth  plea  asserts  that  the  bridge  mentioned  in  the 
fourth  count  of  the  declaration  is  not  on  the  bounds  of  the  town 
of  Peterboroogh.  Of  course,  not  looking  out  of  the  plea,  we 
eould  not  say  that  that  was  any  reason  ^^nst  the  plaintiffs 
recovery  if  the  bridge  was  within  the  boands  of  the  town.  But 
the  question  is,  whether  the  declaration  does  not  negative  that 
supposition.  It  appears  to  us  to  do  so,  and  if  so,  then  the  plea  is 
a  good  bar. 

Judgment  for  defendants  on  demurrer. 


ELECTION  CASES, 

(Sqiorted  fty  Roubt  A.  HAisnoif,  Es^  JlarKsCcr«l>Xaw.) 

Tbb  Qubui  bx  BEL.  Jamxs  Flsxiho  t.  Jakis  E.  Smith. 

(Btfan  th«  Hooocmblt  WnxiAM  Hsket  DaAna,  0,  B ,  Chief  Jutle*  ofOoBinMa 

FlMaO 

Mimieipal  latsr-OliUtf— gitfrf(^toaMim  qf  (lmiidaU^M€tUei»e§---Qm$oL  Sat  U.  C 

cap.  M,  MC.  70. 

Bid,  that  tat  th*  dlMluirg^  of  every  daty  and  Ibr  the  aeKtoe  of  erwy  powwy 
right  or  ftiactloii  of  e  munldpel  chaxveter,  the  OitY  of  Tiftxmto  doee  not  tem 
pert  of  the  Oovnty  of  York  thonnh  territarielly  within  Ite  Umlte  sad  an  integval 
part  of  It  aa  to  the  admialetntkm  of  joatloe,  and  therefore  that  a  reaident  In 
the  Oonntv  of  Torfc,  without  the  UmlU  of  the  City  of  Toronto  ia  not,  under  ane. 
70  of  the  MnoSelBat  Aet,  a  peraon  qnaaOed  to  be  elected  a  maBber  of  the  Mo- 
nidpal  OonneU  of  the  City. 

(Chamban^  Jannaiy  26,  IMl.) 

This  was  a  summons  in  the  nature  of  a  quo  wmrrmntOf  under  the 
Municipal  Institutions  Act  (Con.  Stat.  U.  C.  cap.  64),  dated  18th 
January,  1861,  calling  upon  the  defendant  to  show  by  what  au- 
herity  he  claimed  to  use,  exercise  or  enjoj  the  office  of  Alderman 
for  the  Ward  of  St.  John,  in  the  City  of  Toronto. 

The  objection  raised  to  his  election  was  that  at  and  daring  and 
for  12  months  previous  to  the  election  he  was  not  a  resident  either 
within  the  ward  or  the  city,  as  required  by  law. 

It  was  not  denied  on  the  part  of  the  defendant  that  in  point  of 
fact  the  objection  was  well  founded ;  that  is,  that  though  carrying 
on  business  in  the  City  of  Toronto  he  was  not  a  resident  in  the  city, 
his  place  of  residence  being  outside  the  city  limits,  within  the 
County  of  Tork. 

Tlie  defence  was,  that  in  point  of  law  residence  within  the  city 
is  not  necessary,  provided  there  be  residence  ia  the  county. 

J.  MeBride  for  relator ;  A.  Wilson,  JStq,,  Q,  C.^  for  defendant. 

Dbapbb,  C.  J. — The  question  turns  upon  the  construction  to  be 
given  to  the  70th  section  of  the  Statute,  which  enacts  that  **  the 
persons  qualified  to  be  elected  mayors,  members  of  a  council,  or 
police  trustees,  are  such  residents  of  (he  County  within  which  the 
municipality  or  police  village  is  situate,  as  are  not  disqualified 
under  this  Act,  and  have  at  the  time  of  the  election,  in  their  own 
right  or  righ)  of  their  wives,  as  proprietors  or  tenants,  freehold 
or  leasehold  property  rated  in  their  own  names  on  the  last  assess- 
ment roll  of  such  municipality  or  police  village,  to  at  least  the 
value  following :  in  cities,  for  alderman,  fieehoI<l  to  $160  per 
annum,  or  leasehold  to  $820  per  annum." 

By  the  Territorial  Divisions  Act  (Con.  Stat  U.  C.  eh.  8),  the 
counties  of  Upper  Canada  consist  of  the  several  townships 
therein  mentioned  as  forming  the  same,  ineluding  in  such  town- 
ships and  counties  the  cities,  towns  and  incorporated  villages 
situate  within  the  limits  of  such  townships  and  counties  reepee- 
tively ;  and  in  mentioning  of  what  the  County  of  York  consists, 
ten  townships  are  enumerated,  and  then  '*  the  City  of  Toronto." 
Territorially  speaking,  therefore,  the  City  of  Toronto  is  within  the 
County  of  Tork.  But  the  very  same  section  of  this  Act  contains 
this  ftirther  provision :  *'  for  municipal  purposes,  the  Cities  of  To- 
ronto, Hamilton,  Kingston,  London  and  Ottawa  riiall  not  form  part 
of  the  Counties  of  York,  Wentworth,  Frontenac,  Middlesex  and 
Carleton,  within  the  limits  of  which  they  are  respectively  situate, 
but  shall,  for  municipal  purposes,  be  counties  for  themselves.'' 
Municipally  speaking,  therefore,  the  City  of  Toronto  is  a  coun^ 
of  itself,  and  does  not  form  part  of  the  County  of  York  within  the 
limits  of  which  it  is  territorially  situated. 

Independently,  however,  of  municipal  purposes,  a  city  may  be 
within  as  forming  part  of  a  county,  in  respect  to  the  registration 
of  deeds,  and  for  the  holding  of  courts,  wudk  as  Courts  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  Quarter  Sessions, 
County  Courts  and  Division  Courts,  but  under  the  provisions  of 
existing  laws  the  City  of  Toronto  has  its  separate  Registry  Office ; 
its  Recorder's  Court,  which  is  the  substitute  for  the  Court  of  Quar^ 
ter  Sessions ;  and  its  Division  Court,  which  ousts  the  Judge  of  the 
County  Court  of  so  much  bf  his  prior  jurisdiction.  In  fact,  ex- 
cept for  the  Assises  and  the  County  Courts,  the  City  of  Toronto 
would  be  a  county  entirely  separate  ftrom  the  County  of  York. 

It  is,  however,  certainly  a  county  of  itself  for  municipal  pur- 
poses. The  County  Council  is  unconnected  with  it  and  has  no 
Jurisdiction  or  authority  over  it    But  all  towns  (at  least  until 
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Mparated  under  the  26th  sectioD),  towoBhips  and  incorporated 
Tillages,  are  directly  connected  w iUi  the  countj,  and  the  reeyea 
and  deputy  reeyea  of  anoh  mnnicipalitiea  conatitnte  the  Coontj 
Council. 

What  ia  meant  bj  municipal  purpoaea  1  Thia  ezpreaaion  cannot 
mean  that  it  ia  to  be  a  county  for  the  aame  municipal  purpoaea 
tiiat  a  county  consiating  of  aeveral  townahipa  ia  created,  or  with 
the  aame  municipal  inatitutiona  and  powera;  becauae  in  theae 
reapeeta  the  inatitutiDna  and  poirera  of  a  city,  though  a  county 
for  municipal  purpoaea,  diiFer  Tcry  widely  from  thoae  of  countiea. 
It  may,  I  think,  be  properly  construed  thua :  that  for  the  discharge 
of  every  duty  and  for  the  exercise  of  eyery  power,  right  or  function 
of  a  municipal  character,  the  City  of  Toronto  doea  not  form  part 
of  the  County  of  York,  though  territorially  within  ita  limita  and 
an  integral  part  of  it  aa  to  the  adminiatration  of  justice,  as  already 
noted. 

If  thia  be  ao,  then  the  County  of  the  City  of  Toronto  cannot  be 
within  the  County  of  York  for  any  municipal  purpose.  And  be- 
aidea  the  proTiaion  in  the  Territorial  piTlsiona  Act,  the  861st  sec. 
of  the  Municipal  Institutions  Act  expressly  declares  that  every 
city  shall  be  a  county  of  itself  for  municipal  purpoaea,  and  for  auch 
Jucucial  purposes  as  are  therein  specially  provided  for  in  the 
case  of  all  cities,  but  for  no  other. 

Unless  by  making  the  city  a  county  of  itself  for  municipal  pur- 
poaea be  a  aegregation  of  the  city  from  all  other  local  divisiona, 
aa  to  the  exerciae  of  all  municipal  functiona  general  or  individual, 
I  do  not  aee  what  the  legialatnre  have  intended. 

Then  ia  the  election  by  the  inhabitanta  of  the  city,  who  are 
erected  into  a  corporation,  of  the  council,  one  of  the  municipal 
purpoaes  ?  I  think  there  can  be  no  donbt,  ao  far ;  and  the  quea- 
tion  ia  narrowed  to  thia,  whether  thia  corporation  or  municipality 
may  not  be  truly  and  properly  described  aa  being  within  the  city, 
whoae  inhabitanta  are  incorporated,  which  city  for  municipal  pur- 
poaea ia  declared  to  be  a  county  T 

It  ia  urged  againat  the  affirmative  of  thia  queation,  that,  aa  the 
eity  eonatitatea  the  county,  it  cannot  with  propriety  be  aaid  to  be 
within  that  county  which  it  oonatitntea ;  and  that  the  expreaaion 
in  the  70th  aection  mnat  reaaonably  be  underatood  aa  referring  to 
territorial  and  not  to  municipal  dlviaiona,  and  therefore  the  county 
of  York  and  not  the  county  of  the  city  ia  intended  aa  that  in  which 
the  candidate  mnat  be  reaident 

The  repetition  of  thia  provision  aa  to  certain  ciUea  being  ooun* 
tiea  for  municipal  purpoaea,  in  the  Municipal  Inatitutiona  Act, 
tenda,  I  think,  to  a  oontrary  oonatruction ;  for  it  ia  plain  that  no 
reaident  out  of  a  county  (not  being  a  city)  could  under  thia  act 
be  elected  a  member  of  a  council  of  any  municipality  within  that 
county ;  and  when  for  municipal  purpoaea  each  city  ia  declared  to 
be  a  county,  it  may  be  inferred  that  the  membera  of  the  council 
of  the  municipality  of  that  city-county  were  intended  to  be  reai- 
dent within  that  city-county.  Speaking  of  countiea  proper,  it  ia 
eaay  to  underatand  why  it  was  thought  expedient  to  allow  the 
electors  of  each  separate  municipality  within  the  county  to  elect 
any  otherwise  qualified  resident  of  the  county — because  the  County 
Council  itself  ia  oompoaed  of  one,  or  in  certain  caaea,  two  membera 
of  the  council  of  every  auch  municipality.  There  it»  a  common 
interest  and  bond  of  union  throughout  the  whole  county ;  nothing 
of  that  aort,  or  analagoua  to  it,  exists  aa  between  citiea  and 
countiea. 

Again,  it  waa  argued  that  in  regard  to  officers,  miniaterial  and 
judicial,  apoken  of  in  the  Municipal  Inatitutiona  Act,  no  proviaion 
in  that  atatnte  requirea  their  reaidence  to  be  within  any  munici- 
pality, and  that  electora  even  for  eitiea  need  not  be  reaidenta  if  they 
are  freeholdera  and  rated  aa  auch  upon  the  aaaeaament  roll  of  the 
municipality  within  which  they  claim  to  vote.  But  the  caae  of 
officera  haa  no  bearing  on  the  queation.  Reaidence  may  be  and 
uanally  ia  impoaed  aa  a  condition,  and  it  waa  a  matter  which  the 
legialature  aaw  fit  to  leave  to  thoae  who  had  the  appointment 
Here  the  Act  oertainly  requirea  reaidence — the  queation  being  aa 
to  the  limita.  And  with  regard  to  electora:  aa  real  property 
within  the  municipality  waa  subject  to  taxation,  it  may  well  be 
that  the  legislature  thought  it  teasonable  that  non-resident  owners 
of  auch  property  ahould,  under  certain  conditiona,  be  entitled  to 
vote. 

It  waa  further  urged,  to  ahow  that  the  legialature  in  regard  to 


residence  gave  a  wide  latitude,  under  which  it  might  happen  that 
when  a  union  of  two  counties  waa  being  aevered,  every  member  of 
the  provisional  council  of  the  junior  county  might  be  a  resident 
of  the  senior  county  under  the  aection  now  under  conaideration. 
But  on  examining  thia  aection  in  connection  with  the  Territorial 
Dlviaiona  Act,  I  do  not  adopt  thia  condnaion,  for  aenior  county 
and  junior  county  are  by  thia  laat  named  Act  diatinct  countiea, 
composed  of  distinct  territory,  dirided  into  townships  and  villagea, 
&c.,  each  of  which  is  a  separate  municipality.  It  cannot  be  truly 
affirmed  that  the  reaident  of  a  municipality  of  any  townahip  which 
conatitutea  a  part  of  the  county  of  Peel  ia  a  reaident  of  the  county 
of  York,  though  theae  countiea  form  a  union  of  countiea ;  and  if 
not,  auch  reaident  would  not  be  qualified  to  be  elected  for  a  muni- 
cipality within  the  county  of  York,  according  to  the  plain  meaning 
of  the  70th  aection. 

Many  other  prorisiona  of  the  acts  were  also  referred  to  aa 
ahowing  that,  notwithataftding  the  proviaion  making  citiea  conn- 
Uea  for  municipal  purpoaea,  there  were  mattera  in  common  be- 
tween them,  as  the  making  aldermen  of  citiea  Juatioea  of  the  peace 
for  the  county,  when  the  territorial  and  not  the  municipal  diriaiona 
are  plainly  inferred  to ;  or  that  the  citiea,  oonntiea,  or  the  general 
countiea,  were  not  in  all  caaea  limited  to  their  own  bonndariea,  aa 
with  reapect  to  the  power  of  holding  indnatrial  farma  by  citiea, 
the  right  of  county  oounoila  to  hold  ita  aittinga  in  the  city,  and  of 
city  and  other  oounoila  to  hold  their  aittinga  out  of  the  limita  of 
their  municipality.  Aa  to  all  which  it  ia  enough  to  aay  that,  be- 
ing plainly  expreaaed,  there  ia  no  queation  aa  to  them,  but  that 
they  do  not  help  the  oonatruction  of  the  clauae  under  conaideration. 

It  waa  alao  aaid  that  it  waa  a  apeciea  of  diafranchiaement  to 
deprive  a  reaident  of  a  county,  otherwiae  qualified,  from  being 
elected  a  member  of  aay  municipality  within  ita  limita.  Thia 
however  ia  begging  the  queation,  for  the  franchiae  ia  conferred  on 
a  defined  claaa ;  and  it  ia  no  disfranchisement  to  say  that  a  man 
who  possesses  ajl  the  defined  qualities,  except  one,  doea  not  come 
within  that  claaa.  He  ia  not  enfranchiaed  unleaa  he  haa  the  entire 
qualification. 

On  the  whole,  I  think  the  relator  ia  entitled  to  judgment 

A  caae  preciaely  aimilar  in  all  reapeeta  [The  Queen  on  the  rda^ 
tion  of  Bkudell  v.  Roekeeter)  waa  decided  by  my  brother.  Burns, 
not  quite  a  year  ago.*  He  took  the  aame  view  of  the  atatute  which 
I  do ;  and  though  I  have  not  aeen  the  reaaons  on  which  he  arrived 
at  that  condnaion,  I  am  oonfirmed  in  my  opinion  by  knowing  that 
he  placed  a  aimilar  oonatruction  on  the  act 


(Bete«  tlM  Honotmbto  William  HsniT  Dbapkb,  0.  B.,  Chief  Joitlet  of  tlw 

OonuDon  P1«M.) 

Thi  Qtrnv  ov  thb  bklatxon  or  Dohald  MoObkoob  o.  H.  Kkb. 

MmiB^pal  Jiei^QMiai^fioiakim  qf  Oomteinon   JoitU  aiWMcinefit— Af^Mdiejf  </ 

nitinif—Bvtdm»---IiUensl—QjmpUemejf. 

Where,  on  the  aiiuwuiept  roll,  wider  the  geiwrel  hcedins,  **NAinee  of  tanbto 
partiee,"  were  entered  the  naoiee  of  **Ker,  WlUlsm  and  Uenry,"  for  two  eepa- 
rate  pareels  of  land,  in  the  proper  eolunme  were  the  lettora  **  F."  and  **!!.," 
and  in  the  eolnmn  headed  **Oirnerf  and  addreee"  wm  entered  oppoeite  to  tha 
p«roels  of  land  and  the  namee  ia  Ihe  flret  enlnmn,  '*  Wm.  Rer  k  Broe.":  Heldt 

1.  That  **  William  Ker  and  Henry  Ker/'  an«  not  «*  William  Ker  *  Broa.,**  were 
the  pereom  in  whoee  names  the  propertSee  were  rated. 

2.  That  pee.  80  of  the  Mnnleipal  Inetitutions  Act,  which  proridee  that  when  real 
property  is  owned  or  occupied  jointly  by  two  or  more  persons,  and  is  rated  at  aa 
amount  sufllcient  if  equally  dirided  between  them,  to  give  a  qnalifleation  to 
each,  then  each  shall  be  deemed  ratiMi.  though  placed  in  the  act  under  the  head 
**  Vleotors,"  extends  as  well  to  candidates  as  to  electors 

8.  That  the  defendant  named  in  a  quo  warranto  summons  Is  an  Interested  pari 
trying  an  issue,  and  therefore  not  competent  to  gita  evidence  on  his  own  bel 

Thia  waa  a  summons  in  the  nature  of  a  quo  warranto,  calling 
upon  the  defendant  to  show  by  what  authority  he  claimed  to  use, 
exercise  or  enjoy  the  office  of  councillor  in  the  village  of  Streets- 
Yille. 

The  objection  raised  waa,  that  the  defendant  had  not.  at  the 
time  of  his  election  in  January  last,  in  his  own  right,  or  in  right 
of  his  wife,  as  proprietor  or  tenant,  freehold  or  leasehold  property 
rated  in  his  own  name  on  the  last  revised  assessment  roll  of  the 
village,  as  required  by  tlie  70th  section  of  the  Municipal  Inatitu- 
tiona Act 


•  No  rvport  of  this  ease  can  be  found.    Shoold  it  be  hereaflar  found  K  wQl  be 
Inserted  in  tha  ednmns  of  tha  Law  Jornntd 
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The  AffidaTitt  oa  whioh  the  sammoiiB  issued  showed  that  the 
defendant  wu  not*  at  the  time  of  the  eleetion,  rated  in  respect  of 
property,  freehold  or  leasehold,  on  the  last  rer ised  assessment  roll 
ef  the  TiUageof  Streetsrilley  otherwise  than  as  in  the  extract  from 
the  roll  prodaoed,  of  which  the  following  is  a  copj : 
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It  appeared  bj  this  that  nndei^  I3ie  general  heading,  «  Namefe  of 
taxable  parties,"  were  entered  the  names  "Ker,  William  and 
Renry,"  for  two  separate  lots— one  on  Qaeeft  street,  the  other  on 
Credit  street — in  the  Tilli^e  of  StreetsriUe. 

In  the  proper  columns  were  the  letteiv  '*  9."  and  "  H.,*'  as 
required  by  the  I68rd  seotiou  of  the  HanielMd  Instiiutimn  Aet, 
in  order  to  show  whether  the  persons  ntmea  irere  fteeheldenf  or 
householders,  or  both. 

The  Yearly  tAloe  of  flie  house  or  buit<fin^  on  Qu^eh  tfta^eet  was 
entered  1^  $60,  and  of  that  on  Credit  street  ts  98<S« 

In  the  column  headed  *'  Owners  and  add;^^*'  Wfts  entered, 
opposite  these  lots  and  the  names  in  the  iiiiit  ednnm,  *'  Wm.  Ker 
and  Bros." 

The  affidavits  stated  that  the  flrtu  of  Willilitil  Ker  and  Brothers 
was  composed  of  William  Ker,  Henry  Ker  and  John  Ker ;  that 
William  Ker  was  assessor  for  the  Tillage  of  StreetsTille  for  1860 ; 
and  that  the  property  on  Credit  street,  set  forth  as  abote,  was 
freehold.  This  was  stated  In  an  affidatlt  correcting  a  formet 
statement  of  Its  being  leasehold,  which  was  sworn  to,  to  tlie  best 
of  the  deponent's  knowledge  and  belief.  But  on  search  made  in 
the  Registry  office,  the  registrar,  on  the  26th  January,  1861,  stated 
that  there  was  no  deed  registered  of  the  property  aboTC  meittionedy 
on  Queen  street  or  Credit  street,  or  of  aUy  part  thereof,  to  William 
Ker  and  Brothers,  or  to  any  one  of  them. 

An  affidavit,  sworn  81st  January,  186t,  was  put  in  ftwk  Br. 
Crombie,  who  swore  thAt  he  conTeyed  to  Hetti7Ker  (the  deftndint) 
the  lot  situate  on  Queen  street  in  the  Tillage  of  StreetsriUe ;  that 
before  malcing  this  deed,  deponent  asked  whether  it  would  he  safe 
for  the  others,  William  and  John,  to  make  tbfd  title  In  Heniy's 
name;  and  that  William  Ker  replied,  h  wculd  not  make  much 
difference  in  which  of  their  names  it  was  drawd,  and  that  it  might 
as  weU  be  made  in  Henry's  name. 

X.  A.  ffarriiOH  for  relator ;  D,  MeMkhatl  for  defendant 

BmAPUt,  C.  J. — I  am  of  opinion  that  I  must  consider  WUllMn 
Ker  and  Henry  Ker  ae  the  persons  in  whose  names  these  proper- 
ties are  rated.  Under  the  19th  sec  of  tiie  Assessment  law,  it  is  the 
duty  of  the  assessor  so  to  ft«me  his  roll.  If  land  be  occupied  by 
owner,  it  Is  to  be  assessed  in  his  name;  but  if  the  owner,  being  the 
included  in  one  of  the  classes  mentioaed  la  section  22,  be  Aot  the 
occupant,  but  some  other  person  is,  then  the  Uames  ef  both  owner 
and  occupant  must  be  entered,  and  the  land  is  to  be  assessed 
against  both.  The  24th  section  shows  how  cue  is  to  be  distin- 
guished on  the  rell  fh>m  the  other ;  and  I  inliBr  from  the  22nd  and 
l4th  sections,  read  together,  that  the  name  of  each  should  appear 
as  rated  for  the  land^  The  79th  section  ef  the  MunioipAl  Insiita* 
tions  Act  proTides  that  in  case  both  the  owner  and  oecupant  of  any 
real  property  are  rated  therefor,  «  both  shall  be  deemed  to  be  rated 
within  this  aet'*  This  I  think  conllrms  the  Tiew,  thai  eieh  of  them 
is  to  be  considered  as  the  taxable  party,  and  ^oidd  be  so  stated 
on  the  roll,  under  the  19th»  22nd  and  24th  seotioos  of  the  Assess 
ment  law. 

The  qualification  required  by  the  70th  seetlony  may  be  thus 
^Tided :  first,  residence  in  the  county ;  seoond,  haTing  at  the  time 
of  the  election  freehold  or  leasehold  property,  of  a  spemfied  Talue, 
in  their  own  right  or  tlie  right  of  their  wItcs  ;  third,  that  soeh 
property  should  be  rated  in  their  own  names  on  the  last  rcTlsed 
assessment  roll. 

For  the  relator  it  has  been  contended  that  the  first  oohimn, 
headed  *«  Occupants,"  is  to  be  treated  as  hiring  no  relation  to  th« 
Municipal  Act  at  all ;  and  that  for  the  purposes  of  this  act,  WiUlam 
Ker  and  Brothers  are  to  be  consideNd  as  the  parties  in  whoee 
names  this  property  is  rated ;  attd  that  this  eiitey  in  efEiBet  is  an 
entry  of  WUliam  Ker  idone,  because  his  brothera  aro  not  named, 
iu  aooordance  with  a  decision  of  Sir  J.  B.  Bobinsott,  in  the  case  of 
Reg,  ex  reL  Me  Vean  t.  Orakam  (not  reported).  I  do  not  in  the 
least  dissent  from  that  decision ;  but  It  does  not  appear  to  me  to 
apply ;  for,  as  I  hare  already  said,  I  tiiink  this  property  is  rated 
in  the  names  of  William  Ker  and  Henry  Ker ;  and  as  the  79th  sec- 
tion, aboTO  quoted,  reeognises  the  rating,  for  the  purpoees  of  the 
Muttioipal  Act,  of  both  owner  and  oecupant,  we  need  not  enquire 
into  the  effect  of  the  fating  under  the  head  "  Owner,"  if  the  defen* 
dant  is  sufficiently  rated  as  occupant 

Bat  it  is  further  olajected,  that  the  70th  seetion  requires  a  sepa- 
rate and  indlTidual  rating  of  real  property  to  the  candidate,  and 
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tbftt  a  rating  to  him  jointly  with  another  person  ia  inanfOlcient ; 
and  that  the  80th  section  of  the  statate,  which  enacts  that  where 
real  property  is  owned  and  oecnpied  jointly  by  two  or  more  per- 
sons, and  is  rated  at  an  amonnt  sufficient,  if  equally  divided 
between  them,  to  giTe  a  qualificatirn  to  each — '*  then  each  shall  be 
deemed  rated  within  this  act,"  otherwise  neither  shall  be  deemed 
so  rated — is  confined  to  the  case  of  electors,  beoanae  that  word  is 
pat  as  a  heading  indicating  a  group  of  clauses  relating  to  electors. 
In  my  opinion,  this  is  not  a  sufficient  reason  for  restraining  the 
words  '*  deemed  rated  within  this  act,"  which  are  used  in  the  70tb 
and  are  repeated  in  the  80th  sections,  to  the  case  of  electors  only. 
I  think  they  extend  to  all  cases  of  rating  mentioned  in  the  act, 
and  include  the  qualification  as  well  to  be  elected  as  to  elect. 

Concluding,  therefore,  that  these  two  landed  properties  on 
Queen  street  and  predit  street,  in  the  Tillage  of  Streetsrille,  are 
rated  to  William  Ker  and  the  defendant,  and  that  under  the  80th 
section  referred  to  the  qualification  is  dlTisible,  and  as  the  amount 
of  the  Talnes  is  ninety-six  dollars,  the  question  is,  whether  the 
half  of  that  amount  (forty-eight  dollars)  consUtutes  a  legal  quali- 
fication T  The  qualification  required  by  law  is,  freehold  to  forty 
dollars  per  annum,  or  leasehold  to  eighty  dollars  per  annum,  or 
in  those  proportions  In  case  the  property  is  partiy  freehold  and 
parUy  leasehold. 

I  think,  upon  the  affidavits  put  !n  by  the  relator,  I  may  treat  the 
deftndant  as  rated,  as  for  freehold  property,  for  the  lot  on  Credit 
street  This  is  rated  at  the  yearly  yalue  of  $86,  and  one  hijf  of 
it  amounts  to  nearly  fbur-nintha  or  rather  less  than  half  of  a  quali- 
fication by  freehold.  Looking  at  the  entries  as  affecting  the  other 
lot)  I  do  not  see  how  the  defendant  can  claim  to  have  more  than  a 
leasehold  interest  in  that  Assuming,  for  the  sake  of  the  argu- 
ment, that  to  be  so,  then  the  whole  yearly  value  is  sixty  dollars, 
ene  half  of  which  is  Just  three-lenths  of  a  leasehold  qualification ; 
80  that  the  deftndant  UXla  short  of  half  a  leasehold  as  well  as  of 
half  a  freehold  qualification. 

It  is  only  upon  the  assumption  that  both  the  qnallficatloin  are 
freehold,  thatthe  defendant  can  poesibly  sustain  his  election ;  and 
as  William  Ker  and  brothers  are  stated  as  owners  on  tiie  assess- 
ment roll,  the  presumption  Is  against  the  defendant  being  rated  as 
for  a  freehold  interest  in  either  property. 

It  would  not  be  right  to  bold  a  party  too  rigidly  to  the  entries 
on  the  assessment  roll.  If  In  fact  he  had  a  legal  qualification,  I 
should  be  Inclined  to  go  as  far  as  possible  tor  the  purpose  of  reoon- 
fUing  the  mode  of  rating  as  thereon  ezpreesed  with  the  actual  ftkcts, 
80  as  to  support  the  eleotion ;  and  therefbre  I  will  give  the  defta- 
dant  an  opportunity  to  file  affidavits  to  show  what  the  true  state  of 
the  title  to  both  lots  was  at  the  time  of  the  aesessmeut,  and  at  the 
time  of  the  election.  Such  affidavits  should  be  thoee  of  competent 
witneeses,  not  his  own  merely,  as  he  is  on  the  points  suggested  an 
Intereeted  party  trying  an  Issue. 

Let  the  case  therefore  stand  over  till  the  9th  instant,  at  10  a.m., 
with  leave  to  both  parties  to  file  affidavits  on  the  points  suggested. 

If  on  enquiry  the  facts  appear  so  clear  that  there  ean  be  no 
doubt  of  the  resuU,  the  parties  may,  if  they  please,  consent  to  a 
judgment  without  further  hearing.* 
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aU4  ThMlBt»a  maaMpsUtsp  dlvM«aial»  Wardi^a  voln-  otanel  vote  la  a  mid 

In  vhicb  be  ii  notuMMad  ibr  raal  lyropOTtj  lying  la  the  ward. 
BSd^  that  a  HuQldpal  OoaDctl  ban  no  autborltj  to  placo  namaa on  tha  ■■mwiininl 

roll,  altar  \%  la  ftnalljr  paaaed  by  the  vavialng  tritmnia. 
Aid,  ttwt  II  la  wrong  In  a  monleipnl  elark  toadd^nM—a ftartiwooniaiaBamant 

of  an  eleotion,  to  the  copy  of  the  roll  ftirnlcbed  Iw  him  to  the  Betamiog  ottoar. 
BddL,  that  when  a  voter,  naTlng  an  foterent  in  an  election  |i  the  relator,  claiming 

the  Beat  for  an  oppoalng  candidate,  and  aftev  a  aerallay  It  ia  Iband  that  the 

♦There  being  a  dlmnte  aa  to  the  (Kcta,  the  learned  Chief  Jnatiee,  at  the 
•oggMtlon  of  eonnael  Ibr  tiie  relator,  ordered  the  production  of  oral  taatlmony. 
Witneasia  both  fat  relator  and  defbndant  ware,  on  iftth  Vebmarj  nltioftO)  ezaon- 
laed  by  the  Ghlaf  JnatlH^aad  thanaaonowatandi  Ibr  JndgnMnt  oa  the  taaHaMny 
thaaaddoaad. 


oppoalng  candidate  has  a  clear  majority  of  tha  laMl  vetai  polled,  the  aeat  will 
be  awarded  to  aneh  candidate,  notwithitanding  that  tha  votea  Ibr  the  dafindaat 
whoae  dght  to  tha  atat  ia  di^otad. 

(2Bth  JanuM7>  18^-} 

A  writ  of  summons,  in  the  nature  of  a  quo  foarranto,  was  issued 
in  this  cause  on  the  fiat  of  the  County  Judge  of  Frontenao,  Lennox 
and  Addington,  calling  upon  the  defendant  to  shew  by  what  au- 
thority he  used,  exercised  and  enjoyed  the  office  of  Municipal 
Councillor  for  Ward  Ko.  1  of  the  Township  of  Loughborougii. 
The  relator  claiming  an  interest  in  the  eleotion  to  the  sud  office  as 
an  eleotor,  and  that  William  Boice  was  duly  elected,  and  should 
have  been  declared,  duly  elected  and  admitted  to  the  sud  office. 

The  relator  contested  the  election  of  the  said  defendant,  and 
claimed  the  seat  for  William  Boice,  on  the  ground  that  William 
Boice  had  the  majority  of  the  legal  votes  entered  on  the  poll-book. 

He  objected  to  the  votee  of  William  Pensyle,  Peter  Foxton,  John 
Cromer,  Qeorge  Ookley,  and  Harvey  Simpkins,  on  the  ground 
that  they  were  not  rated  on  the  last  revised  assessment  roll 
relating  to  the  said  Ward  No.  1,  in  respect  of  real  property,  as 
freeholders,  or  householders,  their  names  having  been  put  on  the 
roll  by  order  of  the  Council  in  November  last  He  objected  to  the 
vote  of  one  Charles  McCuUough,  on  the  ground  that  he  was  im- 
properly placed  on  the  voter's  roll,  the  seeond  morning  of  the  elec- 
tion, not  being  qualified  according  to  law— being  assessed  in  Ward 
No.  2  of  the  Township  of  Loughborough,  and  not  in  Ward  No.  1. 

The  relator  complained  that  the  Returning  officer  improperly 
rejected  the  votee  of  Hugh  McCaul,  Thomas  Philips  and  Martin 
Grooms,  which  were  tendered  to  William  Boice  at  the  election. 

The  defbndant  on  his  part  denied  generally  the  allegations  of 
the  relator,  and  objected  to  several  votes  recorded  for  Wm.  Boice 
at  the  election.  He  objected  to  the  votes  of  James  Boice  and  Peter 
Ruttan,  on  the  ground  of  bribery.  He  objected  to  the  votes  of 
William  McDougall,  Bryan  Kelly,  Pavid  Hyet  or  Hyat,  and  Nelson 
Holister,  who  voted  for  William  Boice  at  the  election,  on  the 
ground  that  their  names  do  not  appear  on  the  last  revised  assess- 
ment roll  for  the  Township  of  Loughborough.  He  objected  to 
the  vote  of  John  Hatton,  which  was  recorded  for  William  Bof  oe, 
on  the  ground  that  he  was  not  a  freeholder  or  a  householder  at 
the  time  of  the  eleoUon,  nor  at  any  time  during  last  year. 

The  election  was  held  at  the  village  of  Sydenham,  on  the  7th 
and  8th  January,  1861.  The  defendant,  Edward  ITpham,  voted 
for  William  Boice,  and  Wm.  Boice  for  the  defendant 

Sir  Rmry  Smith,  Q,  C,  for  relator ;  (TReill^,  for  defendant 

Mackhmoi,  Co.  Ji7iH».*-Aooordiag  to  the  poll-book  returned  to 
me,  46  votes  were  recorded  for  tlie  defendant  Upham,  and  44  votes 
reooffded  for  the  opposing  oaodidate,  Boice ;  so  that  the  defendant 
was  returned  as  duly  elected  by  a  majori^  of  one  vote. 

The  names  of  William  Pensyle,  Peter  Fexten,  John  Cromer  and 
Qeorge  Ookley  were  placed  on  the  assessment  roll  only  on  or  about 
the  24th  of  November  laet  under  an  order  made  by  the  Mnnieipal 
Corperatioa  of  Loughborough,  on  the  sevcateeath  Netember  last, 
directing  the  Clerk  of  the  MunioipaUty  to  insert  these  names  on 
the  Roll. 

This  waa  a  very  wrong  prooeeding  oa  the  part  of  the  Couuotl. 
It  was  a  very  perilous  violation  of  the  law,  involving  in  all  pro- 
bability criminal  consequences  to  the  actors^  If  pernicious  prao- 
tices  of  this  kind  could  be  tolerated,  the  members  of  any  Municipal 
Corporation  might  make  themselves  permanent,  by  placing  a  few 
weeks  before  each  eleotion,  the  naiMs  of  a  sufficient  number  of 
persons  favourable  to  them  on  the  Assessment  Boll,  as  household- 
ers or  freeholders,  rated  ia  respect  of  real  property.  It  is  a  veiy 
serious  proceeding  to  interfere  in  any  shape  or  form  with  the 
Assessment  Roll,  after  it  has  been  finally  passed  by  the  revising 
tribunals. 

I  wiU  strike  the  names  of  William  Pensyle.  Peter  Foxton,  John 
Cromer,  and  George  Ockley,  out  of  the  poll-book,  as  they  should 
have  never  been  there,  or  on  the  Assessment  Roll,  of  last  year. 

Charles  McCuUough  was  rated  on  last  yearns  Revised  Assessment 
Roll  of  Loughborough  for  real  property,  as  occupant  in  Ward  No. 
2  thereof.  He  removed  out  of  Ward  No.  2  to  Sydenham^  in  Ward 
No.  1,  on  the  12th  of  November  last  He  was  not  rated  on  the 
Assessment  Roll  for  any  real  property  in  Ward  No.  1.  The  Clerk 
of  the  Munioipalily,  on  the  morning  of  the  second  day  of  the 
election,  inserted  the  name  of  Charles  McCnllough,  on  the  copy 
I  of  the  Assessment  Roll,  furnished  by  him  to  the  Returning  Officer 
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for  that  ward  as  a  person  entitled  to  Tote  in  Ward  No.  1,  though 
rated  for  real  property  in  Ward  No.  2  onlj.  The  Returning  Officer 
received  the  vote  of  Charles  McCullough,  after  his  name  was  so 
improperly  inserted,  and  recorded  it  for  the  defendant. 

This  was  also  a  wrong  proceeding  on  the  part  of  all  parties  con- 
cerned. Wrong  on  the  part  of  the  Clerk  for  improperly  inserting 
a  name  after  the  commencement  of  the  election,  on  the  copy  of  the 
Roll  delivered  by  him  to  the  Returning  Officer,  Terified  by  his  own 
solemn  declaration.  Wrong  in  the  Returning  Officer,  for  recording 
the  TOte  of  a  person  whose  name  was  not  entered  on  the  copy  of 
the  Roll  when  it  was  deliTered  to  him  by  the  Clerk  of  the  Munici- 
pality, and  who  was  not  rated  on  the  last  revised  Assessment  Roll 
of  Loughborough,  for  any  real  property  in  Ward  No.  1.  Wrong 
in  McCullough  for  roting  in  a  ward  in  which  he  was  not  rated  on 
the  Assessment  Roll  for  any  real  property. 

Od  consulting  the  20th  section  of  the  "Consolidated  Assessment 
Act  of  Upper  Canada,"  which  directs,  '*  that  land  shall  be  assessed 
in  the  Municipality  or  Ward  in  which  the  same  lies,"  and  the  78th 
section  of  **  The  Upper  Canada  Municipal  Institutions  Act,"  which 
provides,  **  That  when  a  Municipality  is  divided  into  Wards,  no 
elector  shall  vote  in  more  than  one  Ward,  and  if  entitled  to  vote 
in  the  Ward  in  which  he  resides,  he  shall  not  be  entitled  to  vote  in 
any  other  Ward,"  and  the  2nd  sub-section  of  the  97th  section  of 
the  latter  Act  which  provides,  <*  That  the  Clerk  of  each  Munici- 
pality shall  deliver  to  the  Returning  Officer  a  correct  copy  of  so 
much  of  the  last  revised  Assessment  Roll  for  the  Municipality  or 
Ward  as  contains  the  names  of  all  Male  Freeholders  and  House- 
holders rated  upon  the  Roll  in  respect  of  real  property  lying  in  the 
Municipality  or  Ward."  It  will  be  seen  that  when  a  Municipality 
is  divided  into  Wards,  that  the  right  of  voting  is  restricted  to  the 
Ward  in  which  the  elector  resides,  if  entitled  to  vote  therein— which 
means,  if  he  is  rated  on  the  Assessment  Roll,  in  respect  of  sufficient 
real  property  within  the  Ward. 

The  74th  section  of  the  Act  points  out  very  clearly  who  shall  be 
the  electors,  <*  The  Elector  of  every  Municipality,  for  which  there 
is  an  Assessment  Roll,  shall  be  the  male  freeholders  thereof,  and 
such  of  the  householders  thereof  as  have  been  residents  therein  for 
one  month  next  before  the  election,  who  were  severally  rated  on 
the  last  Revised  Assessment  Rolls  for  real  property  in  the  Munici- 
pality, held  in  their  own  right,  or  that  of  their  wives  as  proprietors 
or  tenants. "  Being  rated  on  the  last  Assessment  Roll  seems  to  con- 
stitute the  basis  of  voting.  When  a  Municipality  is  divided  into 
Wards,  an  elector  has  no  right  to  vote  in  a  Ward  in  which  he  is 
not  rated  on  the  Roll  as  proprietor  or  tenant  for  real  property 
lying  in  th^  Ward  in  which  he  proposes  to  vote.  The  law  is  not 
as  was  contended  for  on  behalf  of  the  defendant,  on  the  argument, 
namely,  that  a  residence  in  a  given  Ward  in  the  Municipality  at 
the  time  of  the  election,  gives  the  elector  the  right  of  voting  in 
the  resident  Ward  in  respect  of  real  property  lying  in  another 
Ward  and  rated  upon  the  Roll  as  such  property  lying  in  another 
Ward.  I  hold  the  law  to  be,  that  an  elector,  whether  a  Freeholder 
or  a  tenant  in  a  Municipality  divided  into  wards,  cannot  lawfully 
vote  in  a  Ward  in  which  he  is  not  rated  on  the  last  Assessment 
Roll  for  real  property  lying  in  the  Ward.  On  the  otherhand  every 
such  elector  must  vote,  if  vote  at  all,  in  a  Ward  in  which  he  is 
rated  on  such  Roll  for  real  property  lying  in  the  Ward. 

Charles  McCullough  certainly  had  a  lawful  right  to  vote  in 
Ward  No.  2,  but  no  right  whatever  to  vote  in  Ward  No.  1.  His 
vote  consequently  must  be  struck  out  of  the  Poll  Book. 

The  vote  of  Charles  McCullough  together  with  the  votes  of 
William  Pensyle,  Peter  Fozton,  John  Cromer  and  George  Oekley, 
will  make  6  votes  which  must  be  dedpcted  from  the  45  votes  record- 
ed in  the  Poll  Rook  for  the  defendant  This  will  reduce  the 
aggregate  number  of  votes  received  by  the  defendant  to  40  lawfhl 
Totes. 

It  was  admitted  by  the  defendant's  counsel  with  commendable 
candour,  on  the  argument,  that  the  opposing  candidate  William 
Boice  had  41  lawful  votes  recorded  for  him  at  the  election  in  the 
Poll  Book.  The  sUte  of  the  Poll  then  would  give  William  Boice  a 
dear  majority  of  one  over  the  defendant  And  as  a  majority  of  one 
is,  in  the  eye  of  the  law,  as  effectual  as  a  majority  of  one  hundred, 
there  will  be  no  occasion  to  enquire  into  the  validity  of  the  excep- 
tions taken  on  behalf  of  the  defendant  to  the  votes  of  James  Boice, 
Peter  Button,  William  McBougall,  Bryan  Kelly,  Darid  Hyatt, 


Nelson  Holister  and  John  Hatton,  which  were  given  to  William 
Boice,  or  into  the  alleged  improper  rejection  of  the  votes  of  Hugh 
McCaul,  Thomas  Phillips  and  Martin  Grooms,  which  were  tendered 
for  William  Boice. 

The  real  question  for  me  to  decide  is,  whether  a  new  election 
for  Ward  No.  1  should  be  ordered  under  the  circumstances,  or 
whether  the  opposing  candidate  William  Boice  should  be  ordered 
to  be  admitted  into  the  seat  at  once.  Before  deciding  this  point 
I  would  make  an  observation  on  the  trivial  objection  urged  against 
the  vote  of  *<  William  McDougaL"  The  omission  to  add  the  letter 
D  to  the  L  in  the  surname  in  entering  the  name  in  the  copy  of  the 
Roll  sent  to  the  Returning  officer,  and  in  the  Poll  Book,  is  gravely 
urged  as  a  ground  for  depriving  Boice  of  McDougaVs  vote.  The 
name  of  McDougal  is  one  of  great  antiquity,  and  often  found  in  law- 
books and  historical  writings,  especially  in  the  history  of  Highland 
warfare.  The  letter  D  is  sometimes  added  to  L,  and  sometimes 
not,  but  I  believe  never  pronounced.  The  objection  could  scarcely 
be  urged  in  earnest,  Boice  is  entitled  to  his  vote. 

As  to  the  question  of  a  new  election,  or  admitting  Boice  to  the 
seat  at  once,  I  can  find  no  case  in  point  In  the  present  case  the 
opposing  candidate  is  not  the  relator,  and  the  opposing  candidvte 
Boice,  voted  for  the  defendant  This  clearly  disqualified  Boice  for 
a  relator.  Then,  can  a  person  who  cannot  claim  the  seat  in  his 
name,  obtain  it  in  the  name  of  a  third  party,  a  municipal  elector? 
The  cases  have  gone  so  far  as  to  esUblish  that  a  third  party,  who 
acquiesces  in  an  election,  or  tokes  part  in  promoting  the  election 
of  the  party  complained  against,  cannot  afterwards  become  a  re- 
lator, to  dispute  that  which  he  himself  has  concurred  in,  and 
helped  to  bring  about.  But  it  is  urged  that  Clint,  the  present  re- 
lator, has  not  acquiesced  in  the  election  of  the  defendant,  and  has 
done  nothing  so  far  as  I  can  see  to  promote  it 

There  are  persons  who  would  rather  pay  a  penalty,  than  fill  a 
municipal  office.  And,  no  doubt,  the  188rd  section  of  the  Munici- 
pal Institutions  Act  was  passed  to  meet  such  a  contingency.  It 
is  there  enacted  '  that  every  qualified  person,  duly  elected  to  be 
Mayor,  Alderman,  Councillor,  &o.,  who  ref^isee  such  office,  shall 
be  liable  to  a  penalty  of  not  less  than  eight  and  not  more  than 
twenty  dollars.  It' sometimes  happens  that  a  party  is  put  in 
nomination  as  a  candidate  against  his  own  will — elected  agunst 
bis  will,  and  compelled  to  serve  against  his  will,  or  pay  a  penalty; 
there  would  be  nothing  out  of  the  way  in  such  a  person  voting  for 
another  candidate  to  get  rid  of  what  he  deemed  a  troublesome 
office. — This  remark  cannot  apply  here,  as  the  present  opposin|^ 
candidate,  Boice,  seems  anxious  enough  to  get  the  seat,  now 
usurped  by  the  defendant 

By  the  127th  section  of  the  Aet,  *any  candidate  at  an  eleetion, 
or  any  municipal  elector,  who  gave  or  tendered  his  vote  at  an 
election,  may  be  a  relator  to  contest  the  validity  of  the  election  of 
a  councillor,  &c.'  The  law  has  given  the  relator  Clint,  then,  a 
clear  right  to  contest  the  election  of  the  present  defendant,  and  to 
demand  the  seat  to  be  awarded  to  Boioe.  The  present  relator  has 
done  nothing  so  far  as  I  can  see,  to  eompromise  himself  in  the 
matter,  or  to  prevent  his  demanding  that  William  Boice  should  be 
admitted  to  the  office  of  councillor,  to  which  he  the  relator  and 
the  majority  of  the  legal  electors  of  Ward  No.  1  of  the  township 
of  Loughborough,  elected  him.  The'law  has  given  to  the  relator 
Clint,  as  well  as  to  every  other  elector  in  the  Ward,  the  right  to 
contest  the  election  of  the  defendant  as  relator,  and  when  the 
right  is  exercised  by  an  elector,  the  legal  conseqnencesmust  follow 
in  the  same  manner  as  if  an  opposing  eandldate  was  contesting  the 
election.  The  relator  Clint,  is  asserting  a  right  common  to  him- 
self and  his  co-electors,  Ixrespective  of  the  individual  elaim  of 
William  Boioe.  In  deciding  the  validity  of  contested  election  of 
this  kind,  the  law  seems  to  regard  the  rights  and  interest  of  the 
tax-payers  and  the  legal  electors  as  the  criterion  of  judgment 
The  relator,  Clint,  has  made  out  a  clear  case  against  the  defendant 
by  legal  evidence,  and  established  that  William  Boice  was  elected 
to, the  office  by  a  majority  of  the  legal  voters  of  the  Ward,  and 
claims  the  office  for  Boice. 

I  cannot  depart  in  this  case  fh>m  the  rules  laid  down  by  myself 
in  the  case  Reg.  ex.  rel.  Pameray  v.  Wattan,  decided  in  1855,  in 
the  case  Reg.  ex.  rel.  Aichuon  v.  Donoghuey  decided  in  1857,  and 
in  the  case  Reg.  ex.  rel.  Forward  v.  BarUlU^  decided  in  1858. 
In  each  of  whieh  oases  I  ordered  the  defendants,  after  a  scrutiny, 
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to  be  unseated  and  the  relators  to  be  admitted  into  the  office.  The 
same  principles  must  govern  the  present  case.  Boioe  and  through 
hinvthe  migority  of  the  electors  of  Ward  No.  1  have  been  deprived 
of  a  legal  right  by  the  illegal  election  of  Uie  defendant,  and  I  am 
bound  by  law  to  see  that  the  candidate  who  had  the  majority  of 
legal  votes  shall  be  restored  with  as  little  delay  as  possible,  to  the 
now  usurped  seat. 

As  I  do  not  feel  myself  at  liberty  to  order  a  new  election  in  the 
face  of  the  cases  which  I  have  justified,  and  others  in  the  books, 
the  defendant  must  be  removed,  and  Boioe  admitted  into  the  office 
at  once. 

I  therefore  adjudge  and  order,  that  the  defendant  Edward  Up- 
ham,  be  removed  from  the  office  of  councillor  for  Ward  No.  1  in 
the  township  of  Loughborough ;  and  that  William  Boioe  be  ad- 
mitted in  his  place;  and  that  a  proper  writ  of  mandamus  issue, 
commanding  the  Municipal  Corporation  of  Loughborough  to  ad- 
mit him  accordingly,  and  that  the  defendant  pay  the  relator  his 
proper  costs. 

Judgment  for  the  relator  with  costs. 


ThB  QlTBBll  OH  9BM  KILATION    Off    JOHH   FOEBTTH  AXD  JOHH  L. 

DOLSBH. 

(Bdbn  W.  B.  Wsllb,  Stq,  Jndg*  of  the  Ommty  Oourt  of  the  Ooonly  of  Kent.) 

3bioiw— Quali^lcalum  qf  ifayor— Cbnfroei— I>eo2arafioN  qf  Office. 

BeUL  u  JbllowB : — ^1.  That  the  mayor  of  a  town,  thongh  not  nov  elected  hj  the 
town  eonncUlort  from  among  themselTeB,  li  equally  tntject  with  them  u>  the 
■tatntoiy  dliqaaUfloatlooe  of  the  Mnnldpal  Aet,  hnt  that  nnder  the  drenm- 
•tanoea  of  thia  oaae  defendant  eonld  not  be  laid  to  be  intereated  by  himaelf  or 
partner  in  any  oontraot  with  the  municipal  eorporatlon ,  ao  aa  to  be  dlaqnallfied 
to  be  elected  mayor  of  the  town.  2.  That  the  negleetof  a  peraon  elected  mayor, 
within  twenty  ^ya  after  knowing  of  hia  election  or  aMxnntment,  to  make  the 
dedarationa  of  office  and  qnaliflcaUon  nnder  a.  183  of  the  Mnnldpal  Act,  doea 
not  woiic  a  ibrfeitnre  of  olBce  \sx  addition  to  the  pecuniary  penalty  hj  that  aeo* 
tlon  Impoeed. 

The  Statement  and  relation  of  the  relator  against  the  Defendant* 
declared  that  he  usurped  the  office  of  Mayor  in  the  Town  of 
Chatham,  and  that  the  election  of  defendant  to  the  office  should  be 
declared  invalid  and  void,  for  the  causes  following,  vis : — 

Firtt — That  the  siud  John  L  Polsen  was  not  duly  or  legally 
elected  or  returned  as  such  Mayor,  in  this,  that  at  the  Ume  of  the 
said  election  he  was,  and  still  is  a  lessee  of  the  Municipality  of  the 
Town ;  and  that  he  has  not  since  his  said  election  taken  the  oaths 
or  made  the  declarations  required  by  the  Statute  in  such  case 
made  and  provided,  before  entering  on  the  duties  of  said  office. 

Second — That  the  said  John  L.  Bolsen  is  a  member  of  the  firm 
McKeller  k  Dolson  of  Chatham,  aforesaid,  lumber  merchants  and 
mill  owners. 

rAird—That  during  the  month  of  August  1853,  the  said  McKellar 
k  Dolsen  applied  by  petition  to  the  Town  Council  of  Chatham, 
asking  for  a  lease  for  ftre  years  of  the  extremity  of  Second  street, 
in  the  said  Town,  between  King  street  and  the  River  Thames,  and 
oifered  the  use  of  an  equal  width  of  their  lot  adjoining  one  John 
ShenrilTs  property,  for  public  purposes,  for  an  equal  period 
therefor. 

Ftwrih — ^That  by  Resolution  of  the  said  Town  Council  in  the 
month  of  August,  1863,  the  said  piece  of  ground  so  by  the  said 
McKellar  and  Dolsen  appUed  for,  was  in  consideration  of  their  offer 
to  give  a  like  width  of  land  aforesaid,  granted  to  them  for  the  term 
of  five  yean  from  the  date  of  said  Resolution. 

i^^M^^That  the  said  MoKellar  and  Dolsen  hav«  ever  sinoe  con- 
tinued to  ooonpy  the  said  pieee  of  land,  and  are  now  in  possession 
of  the  same,  as  tenants  of  the  said  Manioipality. 

Sixtk — ^That  the  said  John  L.  Dolsen  did  not  before  entering  on 
his  duties  as  snob  Mayor»  on  the  2Ut  day  of  January,  make 
the  neoessary  oath  or  declaration  as  required  by  the  Statute,  and 
is  thereby  disqualified  from  holding  the  said  offioe  of  Mayor. 

A  summons  against  the  defendant  waa  issued  on  the  above  com- 
plaint, on  the  25th  January,  returnable  in  eight  days  from  service, 
and  the  parties  were  heard  on  the  4th  of  February. 

In  reply  to  the  complaint,  the  Defendant  stated  that  he  was 
properly  qualified  for  the  offioe  of  Mayor,  that  the  only  transac- 
tions that  he  or  his  partner,  McKellar,  ever  had  with  the  Corpora- 
tioB  of  Chatham  in  refetenee  to  the  pretended  lease  of  iha  eztremify 


of  Second  street,  mentioned  in  the  relation,  were  fully  detailed  in 
the  certified  extracts  Orom  the  minutes  of  the  Corporation  of  the  town, 
filed  in  the  oourt — That  he  was  elected  to  the  office  of  Mayor  of  the 
town  on  the  7th  and  8th  January  1861— -That  he  did  on  the  2l8t  of 
the  said  month,  make  and  subscribe  the  declaration  of  qualification 
and  office,  under  the  statute,  a  true  oopy  of  which  was  filed — That 
he  did  ^terwards,  on  the  28th  of  January  1861,  take,  make  and 
subscribe  the  declaration  of  qualification  and  of  office  under  the 
Statute— a  true  copy  of  which  was  also  filed — ^That  he  did  on  the 
day  of  the  date  of  the  said  several  and  respective  declarations  cause 
the  same  to  be  filled  in  the  office  of  the  Clerk  of  the  Corporation 
of  the  town  of  Chatham. 
Copies  of  the  following  resolutions  were  filed  :— 

Resolution  paeted  hy  the  Council  of  the  Town  of  Chatham,  19<A 

August^  1858. 

<<  McKellar  and  Dolsen's  petition  relative  to  their  occupa- 
tion of  a  portion  of  Second  street  as  a  Lumber  Tard,  was 
brought  up,  upon  which  is  was  moved  by  Mr.  Woods,  seconded 
by  Mr.  Bums,  that  in  consideration  of  the  offer  of  Messrs.  MoKellar 
&  Dolsen,  that  they  will  grant  to  the  Municipality  the  use  of  a  like 
amount  of  land,  as  an  approach  to  the  water  from  IQng  street,  as 
that  now  occupied  by  them  on  that  portion  of  Second  street  and 
between  King  street  and  the  Water,  they  be  allowed  to  oontinne  to 
occupy  the  said  piece  of  land  for  the  term  of  five  years  from  this 
date." 

Rciohaion  poised  hy  the  CouncU  of  the  lk>wn  of  Chatham^  29M 

•/tine,  1855. 

**  The  Committee  apointed  at  last  meeting  to  take  into  consider- 
ation the  Petition  of  John  Walton  and  otiiers,  praying  that  the 
obstructions  on  Second  street,  between  King  street  and  the  River, 
ought  to  be  removed,  presented  their  report,  recommending  that 
the  said  Street  be  opened  up  within  a  definite  period : 

Upon  which  it  was  moved  by  Mr.  Winter,  seconded  by  Mr.  Ire- 
land—That that  part  of  Second  street  occupied  by  Messrs.  McKellar 
&  Dolsen,  be  opened  up  by  them,  and  the  obstructions  removed 
within  one  year  fh>m  this  date."  . 

Woods  for  relator.    McCrea  for  defendant. 

Wblls,  Co.  J — By  the  78rd  sec.  c.  54,  Con.  Statutes,  it  is  enac- 
ted that  «  no  person  having  by  himself  or  his  partner,  an  interest 
in  any  contract  with  or  on  behalf  of  the  Corporation,  shall  be 
qualified  to  be  a  member  of  the  Coonoil  of  the  Corporation." 

By  the  102  Sec.  of  the  Act,  '<  The  qualification  of  a  Mayor  shall 
be  the  same  as  that  of  an  Alderman  in  Cities,  and  of  a  Councillor 
in  Towns." 

By  the  120  Sec.  <*  The  Mayor  shall  be  deemed  the  Head  of 
the  Council,  and  the  head  and  Chief  Executive  officer  of  the 
Corporation." 

The  Mayor  of  a  Town,  therefore,  although  not  now  elected  by 
Councillors  firom  among  themselves,  is  equally  subject  with  the 
them  to  the  above  disqualifying  clause. 

The  first  Resolution  of  the  Council  of  the  Town  relative  to  the 
portion  of  Second  street,  in  the  said  Town,  occupied  by  the  Defen- 
dant and  his  partner,  was  passed  on  the  19th  August,  1853.  The 
'*  Corporations  amendment  Act,"  18th  and  14th  Vic.  c.  64  Sec  192. 
will  govern  the  case.  By  it,  it  is  declared  «  not  to  be  lawful  for 
any  of  such  Municipal  Corporations  to  make  any  By-Law  for  the 
opening,  stopping  up,  altering,  widening  or  diverting  any  public 
highway,  road,  street,  or  lane  until  they  shall  have  caused  at  least 
one  calendar  month's  notice  to  have  been  given,  by  written  or 
printed  notices,  put  up  in  the  six  most  public  places  in  the  imme- 
diate neighbourhood  of  such  highway,  road,  street,  or  lane,  nor 
until  they  shall  have  heard  in  person,  or  by  Counsel,  or  Attorney, 
any  person  through  whose  land  such  highway,  road,  street  or  lane, 
or  proposed  hishway,  road,  street  or  lane,  shall  run,  and  who  may 
claim  to  be  so  heard  before  them." 

The  proposed  stopping  up  of  one  street  of  the  town  and  the  open- 
ing up  of  another  on  the  land  of  McKeller  k  Dolsen,  unquestiona- 
bly came  within  the  purview  and  restrictions  of  this  clause  of  the 
statute,  and  probably  no  previous  consent  of  the  parties  on  whose 
land  the  new  street  was  to  be  opened,  could  have  enabled  the  Council 
to  dispense  with  the  necessary  notices.  The  Council  were  preclu- 
ded from  passing  a  By-Law  save  under  certain  conditions  of  a 
monthli  notioe,  fto.    Much  less  could  they  attain  the  object  of  di- 


72 


LAW    JOURNAL. 


[Makch, 


Tertiog  9W9n  for  a  teaaoii,  a  p«bUo  highway  or  atreet,  bj  more 
roooiation.  Tbo  then  Municipal  Law,  eztended  no  power  to  Coon- 
oila  to  perform  aoj  act  of  eueh  iraportanoe,  sare  aador  the  formality 
of  a  By-Law  evea  oould  ilie  notice  required  by  the  eectioB  coatroU- 
ing  this  oate,  be  dispemed  with. 

In  referenee  to  the  qnestion  whether  there  may  not  be  a  tenan- 
cy of  some  kind  of  the  road,  by  the  Defendant  and  his  partner, 
it  will  be  borne  in  mind  that  a  tenaaey  for  a  term  of  years  is  always 
oreated  by  express  oontraot  between  the  parties.  If  saoh  a  ten- 
ancy were  oreated  by  the  resolntioa  of  the  Connoil,  it  may  not 
have  been  in  their  power  to  determine  it  before  the  expiration  of 
the  five  years,  by  the  second  resolution— bat  the  fire  years  expired 
in  1858,  and  the  tenancy  was  put  an  end  to  by  the  efflux  of  time. 
A  tenancy  at  will  can  only  exist  during  the  joint  will  of  both 

Krties,  and  it  has  not  been  made  to  appear  that  the  GorporaUon 
B  CTor  properly  expressed  its  will  on  the  subject,  even  if  it  haye 
the  power  of  doing  so.  The  posseeaion  ef  the  road  cannot  be  con- 
sidered a  tenancy  from  year  to  year  on  the  pert  ef  defendant  and 
his  partnec,  at  no  rent  ot  eqnitalent  for  rent,  has  been  paid  or 
tendered  by  the  poMcesots,  or  any  act  dene  by  either  the  Corpora 
tloa  or  theneelves,  whieh  weald  create  n  presempUon  that  snek  a 
tenancy  was  intended.  A  tenant  by  enffnmnoe  is  the  veiy  lowest 
known  te  the  lnw,*-*end  is  described  as  a  mere  inventien  ef  the 
law,  te  prerent  the  eontinnnnee  of  the  pesseooionof  one  who  comes 
in  1^  xiight,  and  holde  eves  withont  rights  lh>m  operating  as  a 
trespass.  This  sort  of  tenancy  noTcr  can  arise  by  oontraot  either 
exprees  or  implied-— and  therefore  if  the  defbndant  and  his  part- 
ner were  tenants  at  sufferanee  of  the  corporation  they  would  not 
haTC  any  contract  with  the  same  within  tbc  meaning  of  the  Statute. 
The  word  c<miraei  must  be  construed  in  its  ordinary  legal  signifi- 
cation, and  under  no  view  of  the  case  can  I  hold  that  the  defendant 
haa  anything  CTcn  tantamount  to  it.  with  the  corporation.  It  is 
not  necessary  for  me  to  go  into  the  question  as  to  the  power 
of  the  corporation  to  enter  into  a  contract  for  the  lease  of  land, 
withont  ike  same  being  in  writing  and  under  the  corporate  seal. 

The  other  objection  agidnst  the  defendant  holding  his  seat,  is, 
that  he  did  not  take  the  proper  oath  of  office  before  entering  on  his 
duties.  He  was  elected  on  the  8th  of  January  ult  On  the  2l8t  of 
the  same  month  he  made  the  Declaration  of  Office,  and  transacted 
bosiQess  as  Mayor.  On  tiie  26th  of  the  same  month  tiieee  proceed- 
logs  were  instituted.  It  appears  in  eridence  that  on  the  26th  of 
the  same  month  he  made  other  declarations  of  office^  which  it  is 
contended  were  made  within  the  twenty  days  aHowed  by  the  Statute 
and  that  the  relator  is  premature,  if  he  objected  in  this  way  at 
all,  in  making  his  ottjections  to  any  irregularity  or  omission  in  the 
first  declaration,  and  should  hsTO  waitd  until  twen^  days  from 
the  election  had  expired.  I  am  of  this  opinion.  In  the  ease  ot 
The  0orp9fiUwn  of  Atphodel  and  Sergeani  tt  oL,  17  U.  C.  Q.  B., 
698,  the  Councillors  proceeded  to  business,  elected  the  RecTe, 
ftc.,  wiUiout  hsTing  made  any  declaralion  whaterer,  yet  they  did 
not  thereby  forfeit  their  offices ;  though  their  acts  were  null.  I 
must  hold,  therefore,  that  ihe  cTanse  188.  chap.  64,  Con.  Stat, 
requiring  Hie  declaration,  is  merely  mandatarjf^  and  does  not  im- 
pose the  penalty  of  a  forfeiture  of  office  for  non-compliance  with 
m  proTisions* 

Judgment  in  fhrour  of  the  defendant  with  costs. 


CHAMBERS. 


JUpoHtd  fty  Bonax  A  Habbuov,  Xao.,  BBmritUh^Lam, 

Wallis  V,  Haspbk  and  GiBsoir. 

aBumHuUm  ofjmigmmd  dift«gr--CbiMoI.  «a<.  r.  C  oq).  SI,  Me.  A— Otamitfaf— 

Moitnf  owiwiilfiil. 

au;  that  Hm  Fnpw^  to  spplj  MOk  41  of  Osnaol.  8tal  tr.  0. 0M<  M,  wfaMv  «h« 
dtbtor  withont  ezcaae  fldls  to  attwid,  oi^  Mnir  efwatme,  nmam  to  «nsww 
upon  say  point  M  to  wbkli  bo  ia  proptrlj  latMnQgatad,  or  onstrws  oqahrocdlj 
or  etadrefy,  so  that  ho  Is  eTidsntI/  ona««rorlag  to  oonoaol  tho  trnth,  is  to 
MBish  hlai  OS  llir  •  oontsmnt  of  tao  ordsr,  or  to  eootpd  him  to  obey  it  by 
diroetinc  hisi  to  ho  IniitlsoMd  *r  a  psriod,  wMda  tho  diSBNite  or  tho  iad0^ 
not  ozosoding  twelro  BMNKths;  bnt  that,  whon  attsndlBf,  his-  aaswom  ore 
sndi  as  to  lay  ft  reaeonabls  ground  fat  the  snspldon  that  he  bas  oonoealsd  bis 
property,  or  made  away  with  it,  in  order  to  delbat  or  dsfrand  his  enditon,  the 
pisper  eoM«e  te  the  indgs  to  to  aUov  a  «BL  SB.  to  IMM. 

(Jaai  34^  1981.) 
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for  an  order  to  commit,  or  for  the  issue  of  a  ec.  sa.  for  the  arrest 
of  the  defendant  Gibson,  under  the  following  circumstances. 

Gibson  was  examined  under  the  authority  giTcn  in  that  clause* 

It  appeared  from  the  examination  that  he  had  been  in  business 
as  a  builder  in  Toronto  till  five  or  six  years  ago,  when  he  retired, 
hsTing  been  engaged  in  speculations  in  real  property,  and  his 
circumstances  or  prospects  being  such,  he  stated  in  his  examina- 
tion, as  to  lead  him  to  belieye  that  he  could  maintain  himself  com- 
fortably withont  continuing  in  the  business  of  a  builder. 

He  was  examined  before  Mr.  Hoyden,  Uie  Clerk  of  the  Crown 
and  Pleas  for  the  Court  of  Common  Pleas,  in  regard  to  the  state  of 
his  affiiirs  at  the  time  he  retired  from  business — the  debts  he  owed 
then,  and  his  assets  or  means  of  payment ;  also  in  regard  to  his 
transactions  since — what  moneys  he  had  paid  out  and  on  what 
accounts,  whal;  moneys  he  had  receired  and  how  they  had  been 
applied,  and  what  had  become  of  the  property  he  had  when  he 
rettred  fh>m  business ;  with  a  riew  to  show  that  he  actually  had 
the  means  in  his  possession  or  under  his  control  of  satisfying  the 
plaintiff's  claim,  or  a  considerable  part  of  it 

His  transactions  had  been  numerous  in  mortgages  or  notes, 
made  and  endorsed  for  the  accommodation  of  himsirif  and  others, 
to  which  he  was  a  party. 

The  examination  lasted  ten  days,  and  was  extremely  Toluminous. 

It  also  appeared  that  this  plaintiff's  Jodgment  was  obtained  ia 
October  last,  and  that  many  other  Judgments  had  been  obtained 
against  defDndantin  the  Courts  of  Queen's  Bench  and  Common  Pleas 
— not  less,  as  he  admitted^  than  tea  or  twdver  of  which  he  gare  a 
detatted  aeccoBt— a&  eC  wUoh  were  uneatisied  at  the  time  of  the 
examination ;  and  among  the  judgments  was  pne  obtained  against 
him  by  Uie  co-defendant  ia  this  suit,  Harper,  upon  process  sued 
out  in  March  last;  to  which  he  made  >•  delsDce,  but  aUowed  Judg- 
ment to  be  recoYcred  on  as  many  as  eighteen  promissory  notes — 
most  of  them  for  large  sums — and  admitted  that  it  was  understood 
between  him  and  Harper  that  he  was  to  make  no  defence,  but 
allow  judgment  to  go  by  default,  which  he  did. 

Ho  gsYc  a  mortgage  also  to  Harper  upoa  his  real  property,  as 
a  security  for  aay  sums  lor  which  Harper  might  be  msyde  liable 
upon  paper  signed  and  cadorsed  by  him  for  defendant  Oibsoa's 
accommodation. 

This  account  oa  oath,  of  this  judgment  and  mortgage,  and  of  his 
affairs  with  Harper,  was  in  the  highest  degree  unsatisfactory  and 
suspicions;  for  he  admitted  that  in  regard  to  a  large  portion  of 
the  notes  for  which  he  allowed  judgment  to  go  against  him  by 
default  in  Harper's  suit,  he  was  neither  in  law  nor  justice  liable  to 
Harper  at  all,  for  they  were  notes  which  he  had  either  made  or 
endorsed  for  ^arper^s  accommodation.  He  admitted  also  that 
Harper  haring  lately  made  a  general  assignment  for  the  benefit  of 
his  creditors,  he  Gibson  had  ranked  as  one  of  his  creditors,  and  in 
that  character  had  executed  the  deed  of  assignment 

This  plaintiff 'sjadgment  was  on  apromissory  note  for  $800,  made 
br  Harper  and  endorsed  by  defendant  Gibson,  and  which  tiie 
plaintiff  bought  from  an  agent  or  broker  of  Gibson.  The  defen- 
dant Gibson  appeared  from  the  examination  to  hare  little  or  no 
risible  personal  property  remaining  which  the  sheriff  could  seise 
in  execution ;— he  swore  that  his  real  estate,  which  had  been  large 
and  various,  would  not  sell  for  enough  to  pay  the  moaey  for  whioh 
it  is  mortgaged. 

The  plaintiff's  attoia^  arranged  aad  riisrftled  the  aaewam 
gifea  br  Gibeoa  vpon  his  esaaiaatioB,  ae  th^  applied  to  the  dif- 
ferent deocriptieBe  of  property,  and  te  his  traasaotioaa  aad  aflUrs 
generally  sinoe  he  retired  from  baefaiess  ia  1866  er  I86A,  aod 
endeavored  to  show  from  it  that  the  defoadant  ought,  aeoovdiag  to 
hie  own  aeeonnt,  to  hare  upwards  of  iSW^  at  his  diapoaal,  sftee 
setdiag  agaost  what  he  admitted  he  Imd  rsoeired^  aU  sasse  wUeii 
he  stated  himseir  te  haee  dMarsedv 

EoBnmoa,  G.  J.»Having  read  idl  the  tmtae  taken  by  Mir. 
Hsydea  of  the  examiaafon,  and  compared  with  them  the  result  wA 
whioh  the  plaintiff's  attorney  datmsto  hare  arrived,  I  can  only 
WKw  that  I  look  at  the  ddSsndan^  aoeouat  of  his  buslnaps-  and 
aimira  as  altogether uatrnstworthy, aad  sacli  as  to  showthat he  is 
unable  or  miwilUng  to  giro  such  aa  aocouat  of  them  as  k  iseaU  be 
reaMnsblate  ezpeot  from  aagf  careAil  maaof  bmii 
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ijuWlHgeooe ;  bat  iw  tQ  deriving  ai^tisfactorUy  from  it  ftnj  partica- 
Uf  9 onolueion  in  rtg^H  to  the  defeQd^at's  ability  to  pay  off  thia 
iebti  I  eanaot  a^  that  I  hato  auooaadod  ia  doing  bo. 

It  would  iiot  inrprise  me  to  learn  that  the  defendant  Qibsen  haa 
means  nnder  control  to  a  much  greater  extent  than  nine  hundred 
pounds,  whioh  he  mi^^ht.  if  he  pleased,  apply  towards  the  payment 
of  this  debt.  On  th?  other  hand,  considering  the  enormous  rates 
of  interest  at  which  he  has  been  raising  money,  the  irregular 
manner  in  which  his  affairs  hare  been  conducted  and  his  accounts 
kept,  and  his  wi|nt  of  knowledge  of  aootmnts,  or  his  apparent  reck- 
lessness, it  would  not  surprise  me  to  learn  that  he  has  no  such  sum 
as  nine  hundred  pounds,  nor  any  considerable  sum,  in  \da  posses- 
sion or  within  lua  control,  put  of  which  he  could  satiafy  the  plain- 
tiff's judgment. 

Xi  la  oertaia^  h^v^rer,  ths^t  tl^e  account  M  ^m  himself  giTcn  of 
^«  judgment  wUo^  he  allowed  Harper  to  obtain  agi^inst  him,  and 
ik^  want  of  fonndation  for  that  judgment  tp  anything  like  the 
amount  reooTcr^,  throws  |nreat  suspicion  oh  the  deiESandant's  con- 
duct, not  only  in  this  matter  but  in  others^  so  as  to  proTont  much 
reliauce  being  placed  upon  his  statements. 

Tk9  queatioQs  f «t  to  tlia  dafsndantt  ^mUlk  vaiy  few  ai^ptto|», 
•M  not  rep9Vt«4;  e^ly  the  awwers ura  giTw;  ai«il  ia^  m^ta^  kt* 
at^«e^  i|hevf  they  amke^v  ^i^j^  iMid  numtMNtaryi  ^t  may 
be  oif ing  tq  ik»  dQfendmt  n^  H^m  ^MA  «o  i«^e|sr«g%M  «a  tQ. 

cpai  te  %  moipra  fumm  sAa^muMt.. 

Taking  theaa  aaewars  altogetkev,  aa  to  th»  aaoaosi*  Ilia  daiMi* 
dwii  haa  giton  of  hla  meana  of  paymea^  i  aoai  say  tbal  Ihey  ara 
vary  far  flNNn  aatiaftMloay. 

^en  the  question  is,  what  is  the  proper  mode  of  deaKng  wHh 
such  a  case,  under  the  existing  law  f  The  Oonool.  Stat  U.  C.  t»p. 
24  sec.  41,  provides  for  obtaining  an  order  on  any  judgment 
debtor  to  aabmit  to  an  examination  aa  to  his  aetata  and  ^eets,  llie 
property  and  means  he  had  when  the  debt  for  whioh  Judgment 
baa  beek  oigned  waa  laoorve^f  er  ta  the  meaita  whioh  he  still  has 
of  discharging  the  judgment,  and  as  to  the  disposal  he  may  haye 
made  of  any  property  since  contracting  the  dobt ;  and  then  it  en- 
acta,  that  in  case  such  debtor  shall  not  attend^  as  required  by  the 
order,  and  does  not  allege  a  sufficient  excuse  A>r  not  attending,  or, 
if  attending,  he  refuses  to  disclose  his  property  or  his  transactions 
respecting  tiie  flame»  or  does  not  make  satisfactory  answers  res- 
pecting the  same,  or  if  it  appears  from  such  examination  thatanoh 
debtor  haa  concealed  ar  made  away  wM4  his  pro«)erty,  ia  order  to 
defeat  or  defraud  hia  eredltora  or  any  of  them,  the  eourt  or  judge 
may  order  the  deUoi  to  be  incarcerated  in  the  common  gaol  of  the 
ooanty  in  whidi  ha  vesides,  Ibr  any  time  not  exceeding  twelve 
months,  or  may  ^Brect  thai;  a  eo.  fa.  may  issue  acalnst  him ;  and 
snoh  writ  may  thereupon  ba  issued  upon  auch  judgment 

In  ofse  aodi.  debtor  enjoys  the  benefit  of  the  gaol  limits,  such 
court  or  judga  may  make  a  r«lA  or  order  for  hie  being  committed 
to  close  custoidy,  under  the  86th  section  of  the  same  act 

I  hare  always  hitherto  thought  that  the  proper  way  to  apply 
tills  |iroiiaion,  whea  tho  defendant  without  Moase  fails  to  attend, 
OP,  balag  ekaiirfned,  •reftisea  to  anawer  upon  any  point  aa  to  whieh 
ha  ta  properly  iaterrogatad,  er  anavera  equivocally  or  avaalTaly, 
80  that  he  fa  evidentfy  endeavovingLto  oonoeat  the  truths  he  ahaold 
ha  punished  aa  ibr  »  eontempt  of  the  order,  or^  ta  4)ompel  hiaa  to 
obey  it|  by  dhraetbg  him  to  be  impritODad  for  »  period^  nMda.  the 
diMMttoi  of  «he  jndfa^  mat  wc^riiflf  tmlm^  mowkhai  bit  tiiat 
vikett  htoapaweai.  am  a«<%  aa  to  lsy:4raaai9iM»ble  srowad  for  the 
aaapidiML  that  ha  hM  oonaaaM  hia  pt  apar^or  aiada  aiway  mth  it 
l»or4iBtodailatordalniJi|dhia«iadtttaiii,  the  iwapM  coaree  then 
for  tha  judgeia  t»  allow  a.ca* aa.  t» iasaa^  A>r  Uk that casa I  think 
the  iataniionaf  tiw  L^sMsno.iiaa,  th*t  althoqi^  it  ahoold  no 
loB^ar  ba  aUoiiad  la  the(ia«ys«il&  by  1^  wa.  aAdavit  of  helief  or 
■aapifltay  msralgn  ta  aiititia  hUaaetf  tp.  ^Mtaitian  against  the  par- 
aoot  ya^  iriMa.tiia  oonct  or  Oi  judipa  aeaa  tha/t  npoii:  the  statementa 
made  by  tiko  dafendaiat  himself  <iftor  fair  opportumty  of  explaaa- 
tioa,  that  the  plaintiff  may  laasonably  entertain  auch  belief  or 
suspicion,  then  the  execution  againat  the  peraon  may  bo  allowed 
to  go,  and  the  debtor  will  thereupon  ba  si»fegeet  to  be  dealt  with  as 
debtors  is  exaeutUm  had  been  before  the  aot,  under  the  proTisiona 
whieh  are  now  embodied  in  the  26th  chapter  of  the  Consolidiilad 


Statutes.  The  object,  then,  ia,  not  to  punish  aa  for  a  contempt  of 
the  order,  but  to  place  In  the  power  of  the  creditor  such  means  of 
coercion  as  an  execution  against  the  person  may  i^ord,  under  the 
restrietiona  and  modificationa  to  w^h  that  ramadly  ia  Aow  mmH 
subject. 


3sm« 


CHAKC£RY, 


sy  A*  flaaiii^  's^bt 


BUBMHAM  T.   PxTIBBaAO*. 

Whv9  aopgnor^Hoa,  hftrlug*  debt  to  paj,  vhlih  It  ia  their  adlisahifB  to^taobwie 
hawdtawfy  vtuaA  QKMMy  upon  n  aeoomiBo4»t|oD  soto  of  aa  IndiTltfual,  sad 


■ppUad  th»lB«Mj  to  the  MroMnt  eftte  deM,  promMag  topMiaoKha  aott,  or 
t^  Npaj,  f«Va<^ni«  f^MBW  thto  aatart  acatoal  lh«i«Orpoiiitioii  upoa  a  briaah  of 
tha  promlaa.  And  if  tk  ^  oorporatlon  aoiald  baTa  beaii  oonpallad  U)  par  tka 
dabt,  tha  panon  ao  glTtog  hla  note  wni  be  antitiad  to  itand  In  tha  plaAa  of  tlif 
aaifaiaiioa  cradMar. 

Mr.  Adam  Orooki  fbr  plaintiff, 

Mr.  ffeciQTf  for  ^efbnda&ts. 

£vrBi^  Y.  C.^Tb«  |hct»  ^  tWf  oiiaa  lira  clear  b^ond  di^ata*. 
A  «m^  of  ^700  waa  fuMad  upaa  tha  note  of  thApUlntifl^  at  tha 
9^qq^  of  tho  m^^For,  and  app^  to  tha  nae  of  tae  tavA  in  dia* 
^l^aiging  a  balance  dn^  upon  ita  pobaci^tioi^  .to  tka  rav(wfiy» 
wherabr  Us  4abt  was  ^id,  and  U  waa  gabled  to  raoorar.  ^mtereat 
^  ito  atookf  whiA  ^  ^  doing  hy  a«aa^  of  an  aotioii  at  la¥<«  Tho 
prooaeding  waa  aamctioi^  by  resolution  of  the  oonncil,  1^  ia 
tra^  that  it.  waa  eoipeoted  a^  tha  tUne  tkat  about  £1800  wo!»ld  bo 
reeoTared  from  Mesars.  Whitmarsh  and  Conger,  a  balance  on  tha 
dsbantufca,  which,  howeiEer,  is  still  unpaid.  This  circumataiioa 
ia»  I  think,  immaterial.  The  charges  of  ombazalemeni  or  mis«p> 
propriation  are  dearly  rebutted.  I  cannot  imagine  what  Mr« 
Sawaas  meana  by  aaying  that  the  debt  waa  an  uigust  one^  and  one 
which  ought  not  to  be  paid.  The  corporation  owed  t^  debt  whicb 
it  waa  unahla  to  pay ;  a  third  peraon  iaterrenea  at  ita  re<|aeat, 
and  pays  this  debt  upon  its  promise  to  idamnify  him.  Can  any 
demand  be  more  just  in  the  abstract  than  this  demand  of  tha  plain- 
tiff ?  It  would  be  much  to  bo  regietted,  i/«Qy  teohnieal  difficulty 
stood  in  the  way  of  tha  satlafaotlon  of  so  juat  and  .equltabla  a 
claim.  Bnt  I  think  pwi^  aaoh  eiMk  I  09«90t  dmt  that  it 
wa«|ii^.ba  oouiptlsul  ftf*  Ae  terpot^n  to  pipf^.w^  aarplua 
moneya  it  migl^  naTe,  not  appljcabia  to  aay  partioitiav  puEposOft  to 
the  oBtisftkotion  of  this  dabt  without  reeorting  to  a  new  loan.  Sut 
CTen  supposing  none  such  to  exist,  and  that  a  new  loan  would  bo 
aeoessaiy,  it  would  require  time  to  accomplish  it»  and  the  demand 
waa  urg^t.  The  same  remark  is  applicable  to  the  alleged  mia- 
auropnatUm  of  tho  £1600  sterling,  with  whieh*  however,  tha 
I^fdotiff  is  in  no  way  connected.  Under  any  of  thcae  eircnmataaoea 
it  would  bo  highly  aduantageous  to  tho  oosporation  that  tha  debt 
should  be  paM  i^  oaoot  for  it  would  not  sahjeot  them  to  any 
liability,  to  which  thay  would  aot  be  otl^erwiso  su^eoti  and  it 
would  inataatiy  antitio  them  to  a  large  sua\  by  way  of  intereat, 
on  their  stookf  I  haiaa  no  doubt  that  if  a  tldvd  paason  undor  such 
curenmntancea  were-  to  pagp  tliia  dobt  at  tha  raquaat  of  tha  ooipora* 
tiom  or  to  raise  money  on  his  orodlt  to  anabla  thimi<to  pay  it,.om 
a  promiM  of  repayment  with  intareet*  or  on  a  pfomisa  to  protect 
the  noto^  and  tha  ooiitract  were  performed,  and  the  corporatioii 
had  tiia  beaeiit  of  it,  they  would  be  legally  liaUa.    Thia  ia  pre- 


cisely that  oaae^  Tha  plaintiff  ia,  howover,  substantially,  although 
perhaps  not  technically,  a  sure^,  and  entitiad  to  indemnity,  and 
haa  a  right,  thaMfiwe,  to  the  aid  of  thia  oo«rt  His  right  may  be 
rested  on  anotiier  ground*  It  ia  an  old  and  well  known  head  of 
eqiai^  that  although  a  loan  to  «.  married  woman  la  inyalld,  yet  jf 
the  money  be  actually  applied  iU'  paymept  for  nacessariesi  unpro^ 
vidcd  by  her  hnaband,  the  parfy  famishing  the  money  may  appl^ 
to  this  court  to.  st^d  iathoplaoa  ai  the  persons  who  haTasiQ>pUed 
tho  naoessariea,  aiid  to  pcoeeod  agsinat  the  husband  in  their  names. 
It  cannot  bo.  doubted  that,  the  corporation  eould  haya  bean  con. 
pelied  to  pay  the  balanoa  of  their  subscription,  and  thia  nMoey 
baring  bean  applied  to  th*t  pmpoao,  tho  i^aintiff  may  stand  in 
tha  plaoa  of  ^e  railway  oompi^y.  I  think  the  plaintiff  ehonld 
hanra.%  decvea  with  ooata* 
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COUNTY   COURT   CASES. 


WzLsov  J.  SwiTin  y.   Thb  Teustsis  or  School  Sectioh  No. 
8,  ni  THB  TowKtHiP  or  Earhisttown. 

(B«ibre  Hli  Honor  Judge  MoKmn,  Ooantr  Jndg*  tw  the  UnlUd  OoimUas  of 

'FtaatnoMC,  Luiaox  mod  Addington.) 

Cbmmon  SekooU—Kueka's  Sakarsf. 

BeJd,  that  an  action  at  law  will  not  Ua  on  an  award  made  under  the  84  Mctkm 
of  the  U.  0.  OoDunon  Behool  Aet  between  a  ichool  teacher  and  tmeteee. 

Bdd,  that  under  lection  12  of  the  amended  School  Act  of  teat  nesion,  all  agreemento 
between  teaehen  and  tehool  tvnstei  mnet  be  In  writing  ilgned  hj  thelparttee 
ane  under  the  eorponte  etal. 

(28  Jaanuy,  188L) 

This  WAS  an  action  on  award.  The  declaration  alleged  t^at  the 
plaintiiF  was  a  dnlj  qualified  Common  School  teacher,  and  that  he 
was  employed  bj  the  defendants  to  teach  a  Common  School  in 
School  Section  No.  8,  in  the  township  of  Brnesttown,  for  a  period 
of  12  months,  at  a  salary  of  £60  a  year,  payable  quarterly.  That 
the  plaintiff  in  parsnance  of  said  engagement,  entered  npon  his 
dndes  of  teacher  of  said  Common  SchooC  and  daring  the  period  of 
his  engagement  did  teach  in  said  School,  according  to  the  terms 
of  his  engagement;  and  that  the  sum  of  £80  being  the  last  two 
quarters  of  salary,  is  dne  to  him  from  the  defendants.  That 
differences  having  arisen  between  the  pluntiff*s  salary,  board,  and 
the  manner  in  which  he  conducted  the  school,  as  well  as  the  right 
of  the  plaintiff  to  receive  the  balance  of  his  salary,  for  an  alleged 
want  of  qualification ;  and  that  in  order  that  the  matters  in  differ- 
ence between  them  might  be  satisfactorily  settled,  the  matter  was 
left  to  arbitration,  according  to  law,  and  that  the  arbitrators  made 
their  award,  in  writing,  in  favor  of  the  plaintiff,  for  £80  to  be 
paid  within  a  certain  time  now  past  Tet  that  the  defendants, 
although  often  requested  so  to  do,  have  not  paid  the  said  sum  of 
£80  nor  any  part  thereof,  although  the  time  for  the  payment 
thereof  hath  elapsed. 

The  defendants  demurred  to  the  declaration,  assigning  as  eaoses 
of  demurrer: 

let,  That  the  declaration  showed  no  cause  of  action  in  this, 
that  it  is  not  alleged  that  the  defendants  contracted  under  their  cor- 
porate seal. 

2nd,  That  no  action  at  law  can  be  sustained  for  the  daim  of 
the  plaintiff  as  set  forth  in  the  declaration. 

O,  L,  Mowat  for  the  demurrer ;  0*EeUly  contra 

Maokbxiii  JuDGi,  C.  J. — ^I  have  not  been  able  to  meel  with 
any  case  in  which  the  point,  whether  an  action,  will  lie  upon  an 
award  made  under  the  84th  section  of  the  Common  School  Act, 
has  been  decided. 

By  section  84,  cap.  64,  Upper  Canada  Consolidated  Statutes  it 
is  enacted,  '  in  case  of  any  difference,  between  trustees  and  a 
teacher,  in  regard  to  his  salary,  the  sum  due  to  him,  on  any  other 
matter  in  dispute  between  them,  the  same  shall  be  submitted  to 
arbitration,'  and  by  86th  section,  the  arbitrators,  or  any  two  of 
them  may  issue  their  warrant  to  any  person  therein  named,  to 
enfbrce  the  collection  of  any  moneys  by  them  awarded  to  be  paid, 
and  the  person  named  in  such  *  warrant  shall  have  i|ie  same  power 
to  enforce  the  collection  of  the  moneys  mentioned  in  the  warrant, 
by  seisure  and  sale  of  the  property  of  the  party  or  corporation, 
against  whom  the  same  has  issued,  as  any  bailiff  of  a  Dirision 
Court  has  in  enforcing  a  judgment  and  ezecuUon  issued  out  of 
such  Division  Court,'  and  by  section  87,  it  is  enacted  that  <  no 
action  shall  be  brought  in  any  Court  of  law  or  equity  to  enforee 
any  claim  or  demand  between  trustees  and  teachers  which  can  be 
referred  to  arbitration  as  aforesaid.*' 

I  have  persued  the  elaborate  judgment  delivered  by  the  Chief 
Justice  of  Upper  Canada  in  the  case  of  Kennedy  v.  Bumeee,  16  U. 
C.  Q.  B.  478,  also  the  judgment  of  Mr.  Justice  Hagarty,  in  the 
case  of  Kennedy  v.  HaU^  7  U.  C.  C.  P.,  218,  and  the  judgment  of 
Mr.  Justice  Richards,  in  the  case,  Kennedy  and  Murray  t,  Bumeu 
et  oi,  7  U.  C.  C.  P.,  227,  and  find  the  object,  force  and  effect, 
of  awards  like  the  one  set  out  in  the  decIaraUon  examined  at 
great  length.  Although  the  point  now  under  oonsideraUon  has 
not  been  decided,  still,  from  the  language  of  the  judge,  it  seems 
to  me  that  they  thought  an  award  between  trustees  and  a  school 
teacher  was  final,  and  conclusive,  not  liable  to  be  made  the  subject 
of  an  action  in  any  oourt    The  words  *  no  action  shall  be  brou^t 


to  enforce  any  claim  or  demand*  between  trustees  and  teacherSy 
in  the  87th  section,  seem  to  point  out  at  attempts  to  build  up 
actions  in  our  Courts  upon  awurds.  The  present  action  is  brought 
to  force  a  claim  which  has  been  already  decided. 

In  looking  at  the  9th  secUon  of  the  amended  School  Act  of  the 
last  session  of  Parliament,  28  Vic,  cap.  49 — I  feel  convinced  that 
no  action  at  law  will  lie  against  the  School  Corporation  upon  an 
award  made  between  teachers  and  trustees  who  wilfrdly  refuse  or 
neglect  for  one  month  after  publication  of  an  award,  to  comply  with 
or  to  give  effect  to  award  under  the  Statute.  It  is  enacted  by  the 
9th  section  of  the  amended  act  that  if  trustees  under  section  84  of 
the  n.  C.  School  Act,  the  trustees  so  refusing  or  neglecting  shall 
be  held  to  be  personallv  responsible  for  the  amount  of  such  award, 
which  may  be  enforced  against  them  individually  by  warrant  of 
the  arbi^tors  within  one  month  after  the  publication  of  their 
award.  It  appears  to  me  that  the  Legislature  has  substituted  ar- 
bitrators for  Courts  in  all  matters  of  dispute  and  claims  between 
truptees  and  teachers,  investing  the  arbitrators  not  only  with 
powers  of  adjndicaUon,  but  also  with  very  high  and  extensive 
powers  of  enforcing  the  collection  of  any  moneys  by  them  awarded 
to  be  pud. 

I 'am  of  opinion  that  the  present  action  against  the  School  Cor- 
poration cannot  be  sustained.  As  to  the  exception  taken  by  the 
demurrer  to  the  declaration,  for  want  of  an  allegation  in  the  de- 
claration, that  the  ddbndants  contracted  under  seal,  from  the 
judgment  of  the  Court  of  Queen's  Bench  in  Kennedy  v.  Bumeee,  I 
think  such  an  allegatiou  unneeeesary.  If  the  cause  had  gone  to 
trial,  the  plaintiff  would  require  to  produce  an  agreement  in  writing. 
But,  for  Uie  future,  under  the  12th  section  of  the  amended  School 
Act  of  last  session,  agreements  between  teachers  and  trustees 
must  be  in  writing,  signed  by  the  parties  thereto,  and  sealed 
with  the  corporate  seaL 

In  the  present  case,  judgment  must  be  for  the  defendants  on 
the  demurrer. 

Judgment  for  the  defendants  on  the  demurrer. 


DIVISION  COURT  CASKS. 


In  the  Unt  IMTlelon  Oonrt  of  the  Oonnty  of  Hgfa. 
Giomai  LiORT  v.  Robbbt  Ltohs  ahd  Jobv  Ltohs. 

DMtfen  OaurU    J^itHmg  cainet  ^  acMoii. 

Where  plaintiff  ined  for  the  breach  of  a  contract  In  the  hiring  hj  the  dethndante 
of  a  j^>ke  of  oxen  helonglng  to  the  ]dalntlir,  on  an  alleged  promlee  to  retara 
them  In  ai  good  order  and  eonditfcm  ae  when  hired,  alleging  ae  a  breadi  that 
they  were  not  returned  in  ai  good  order,  Ac,  hat  were  lignrad,  Ae^  and  it  was 
nade  to  aKMar  on  the  trial  of  the  plaintiff  that  the  defendant!  had  been  on  a 
fbrmer  ooeailon  raed  hr  the  plaintiflr  for  the  hire  of  the  Hune  oxen  on  the  Hune 
contract  for  hiring,  whldi  ■alt  raenlted  In  Judgment  for  the  plaintUf.  Thie  waa 
held  to  he  a  epUtttng  of  the  pUintUTi  eaaee  of  action  within  the  meaning  df  the 
SiTlaion  Oonrt  Act,  and  jod^nent  in  the  ■econd  enit  waa  glren  for  defondaati. 

(18th  Harch,  1867.) 

This  was  a  suit  brought  by  the  plaintiff  to  recover  £10  for  the 
breach  of  a  contract  in  the  hiring  by  the  defendants  of  "  a  yoke  of 
oxen  belonging  to,  and  the  property  of,  the  plaintiff,"  on  an  alleged 
promise  **  that  they  were  to  be  returned  in  as  good  order  and  con- 
dition as  when  hired;  "and  alleging  for  breach  that  they  **  were 
not  returned  in  good  and  proper  order,  but  were  injured,"  &c 

It  was  urged  as  a  legal  defrace  on  the  part  of  the  deftndants, 
irreepective  of  the  fhcts  and  merits  of  the  case  as  they  transpired 
upon  the  examination  of  witnesses,  that  as  the  defendants  had  been 
sued  by  the  plaintiff  in  this  Court,  in  a  previous  plaint  for  the  hire 
of  the  same  oxen  on  the  same  contract  for  hiring,  as  the  present 
suit  was  founded  upon,  which  suit  was  tried  and  judgment  was 
rendered  for  the  plaintiff  for  the  use  and  hire  of  the  same  cattle, 
for  £4  8s.  Id.,  the  plaintiff  had  s|flit  up  his  cause  of  action  and 
brought  two  suits  where  one  would  have  sufficed,  thereby  suliject- 
ing  the  defendants  to  the  costs  of  a  second  suit,  and  contrary  to 
the  26th  section  of  the  Dirision  Court  Act  of  1850,  and  contrary 
to  law,  irrespective  of  the  statute. 

It  was  admitted  by  the  plaintlfl;  that  this  suit  was  brought  on 
the  promise  for  the  same  idring  of  the  same  ozeii  as  the  former 
suit 
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HuoBBS,  Co.  J.— Th«  24Ui  seotton  of  tho  Division  Court  Aet  of 
1860*  requires  the  plaintiff  in  an  j  suit  brought  in  a  Division  Court, 
to  enter  **  a  copy  of  his  aooount  or  demand,  in  writing,  in  detail ; 
and  the  particulars  of  his  demand  in  any  case  of  tort  or  tres- 
pass which  shall  be  numbered,"  &c.,  and  then,  after  proTiding 
for  a  summons,  the  clause  requires  that  a  copy  of  the  summons, 
to  which  shall  be  attached  a  copy  of  the  pliuntiff's  account  or  of 
the  particulars  of  such  demand,  as  the  case  may  be,  shall  be  serred 
ten  days,  &c. 

Then  the  26th  seotionf  enacts  « that  it  shall  not  be  lawful  for 
any  plaintiff  to  divide  any  cause  of  action  into  two  or  more  suits 
for  the  purpose  of  bringing  the  same  within  the  jurisdicUon  of  a 
Division  Court,"  &c. 

The  26th  section,  I  apprehend,  was  to  restrain  parties  from 
bringing  several  suits  for  a  cause  of  action  or  items  of  account 
amounting  in  the  aggregate  to  more  than  £25,  which  is  the  ulti- 
mate Umit  of  the  jurisdiction  of  the  Court  for  the  recovery  of  a 
debt  aeeount,  or  breach  of  contraot  or  oovenant,  or  money  demand, 
or  to  recover  damages  for  torts  amounting  in. the  aggregate  to 
more  than  £10 — which  is  the  utmost  limit  of  the  juriwiiction  for 
torts — by  splitting  up  their  cause  of  action  and  bringing  two  or 
more  suits  in  order,  apparently,  to  give  the  Court  jurisdiction, 
and  thereby  avoid  the  limit  of  jurisdiction  fixed  by  the  28rd  section 
of  the  act,f  which  enacts  that  the  judge  shall  have  power,  juris- 
diction, and  authority  to  hold  plea  of  all  claims  and  demands  what- 
soever, ftc.,  of  debt  account,  or  breach  of  eontract  or  oovenant, 
or  money  demand,  whether  payable  in  money  or  otherwise,  where 
the  amount  or  balance  claimed  shall  not  exceed  the  sum  of  £25, 
and  in  all  torts  to  personal  chattels  to,  and  including  the  amount 
of  J^IO;  with  certain  exceptions  and  provisions  thereinafter 
expressed. 

The  jurisdiction  of  the  Court  has  been  since  extended  to  other 
personal  actions,  to  which  it  is  not  necessary  to  allude  in  the 
present  case. 

It  becomes  now  necessary  to  enquire  how  the  26th  section  affects 
the  present  case.  I  think  it  refers  only  to  actions  where  the  claims 
or  demands  of  two  or  more  suits  for  the  recovery  of  a  debt  account, 
or  breach  of  contract  or  covenant,  or  money  demand,  would,  when 
added  together,  amount  in  the  aggregate  to  more  than  £25,  or  where 
for  a  tort  the  aggregate  would  amount  to  more  than  £10 ;  and 
where  they  are  "  split  up  for  the  purpose  of  bringing  the  same 
within  the  Jurisdictiqn  of  a  Division  Court,"  and  that  that  section 
does  not  affect  the  present  case,  because  the  aggregate  of  these 
two  suits  would  not  amount  to  more  than  £16,  this  being  a  suit, 
as  it  is  expressd  in  the  summons,  "  for  damages  on  contract,"  and 
the  former  being  also  upon  a  contract  for  <*  the  use  and  hire  of 
cattle,"  as  upon  an  ordinary  aoljon  of  assumpsit  or  debt  So  that 
it  cannot  be  said  the  cause  of  action  has  been  *<  split"  or  divided, 
as  expressed  by  the  statute,  for  the  purpose  of  bringing  the  same 
within  the  jurisdiction  of  the  Division  Court 

It  may  be  usefdl  to  state  what  I  conceive  the  law  to  be  generally, 
upon  this  subject,  to  guide  suitors  as  well  as  myself  in  fature  cases, 
for  the  sake  of  uniformity  in  so  far  as  the  Courts  of  this  Couoty 
are  concerned,  and  also  to  give  my  judgment  as  I  take  the  law  to 
affect  this  particular  case,  irrespective  of  the  Division  Court 
Statutes 

Wherever  I  have  found  parties  bringing  two  suits  when  one  might 
have  sufficed,  and  thereby  subjecting  a  defendant  to  the  haxard 
or  possibility  of  paying  the  costs  of  two  plaints  instead  of  one,  and 
where  one  would  have  answered  every  purpose,  I  have  uniformly 
exercised  the  discretion  given  to  the  judge  by  the  8rd  section,  by 
apportioning  the  costs  between  the  parties  in  such  a  manner  that 
the  plaintiff  was  obliged  to  pay  half  the  costs,  and  indeed,  in 
one  case,  where  it  was  manifest  that  a  third  party's  name  had 
been  used  as  a  plaintiff  in  order  to  oppress  a  defendantmirith  the 
costs  of  a  second  suit,  where  tiie  real  bona  fide  holder  of  a  note 
had  indirectiy  split  up  his  cause  of  action  and  brought  one  in  his 
own  name  and  another  in  the  name  of  a  third  party,  I  ordered  the 
plaintiff  to  pay  the  costs  in  one  of  them. 

It  has  been  a  matter  of  discussion  in  the  Superior  Courts  in 
England,  as  to  what  is  meant  by  statutes  in  England  containing 


•  Obn.  8t«t.  U.  a  ch.  10,  MC.  74,  p.  147.       f  Oon.  Stat  U.  G,  ch.  10,  mc.  60. 
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similar  provisions  to  our  own,  by  **  dividing  a  oause  of  action," 
and  what  is  meant  by  the  words  "  oause  of  action." 

The  Court  of  King's  Bench  in  England,  in  the  case  of  Boffoi  t. 
Willianu,  8  B.  &  C.  286,  had  this  subject  before  them.  It  was 
an  action  of  assumpsit  for  money  received  as  steward  of  the  plain- 
tiff. The  defendant  pleaded  a  recovery  in  a  former  action  of  debt 
of  £4,000,  which  he  alleged  to  be  for  &e  identical  causes  of  action 
in  that  suit.  This  was  denied.  It  appeared  by  the  evidence  of 
the  steward  who  sucoeeded  the  defendant,  that  he  investigated 
defendant's  accounts  and  found  there  was  duo  plaintiff  £7,000 ; 
that  in  the  estimate  he  took  into  account  all  the  sums  claimed  on 
the  then  present  action,  except  a  sum  of  £46  which  the  defendant 
had  received  previous  to  the  first  suit,  but  that  he  hail  only  dis- 
covered it  since  the  recovery  in  the  first  suit ;  after  he  had  inves- 
tigated the  accounts,  he  directed  an  action  to  be  brought  in 
an  inferior  local  court  for  £4,000,  and  judgment  passed  by  de- 
fault He  verified  only  for  £8,400,  because  the  defendant  (as  he 
then  thought)  had  not  any  property  exoeeding  that  sum.  Upon 
theee  fisots  the  learned  judge  was  of  opinion,  that  whatever  con- 
stituted a  subsisting  debt  at  the  time  when  the  proceedings  in  the 
inferior  Court  was  instituted,  and  was  known  to  be  so  by  the  agent 
who  managed  the  whole  transaction,  was  to  be  considered  as  in- 
cluded in  and  constituting  one  entire  cause  of  action,  and  he 
therefore  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
£46,  but  reserved  leave  to  the  plaintiff  to  increase  the  verdict  as 
the  court  should  afterwards  direct  The  Court  upheld  this  view, 
and  Bayley,  J.,  held  that  the  plaintiff  by  his  own  act  was  as  equally 
bound  as  he  was  by  the  Tcrdict  of  a  jury,  and  that  having  chosen 
to  abandon  his  claim  once,  he  had  done  it  forever. 

It  is  laid  down  in  2  Taylor  on  Evidence  as  a  general  rule,  which 
is  recognised  alike  by  Courts  of  law  and  equity,  that  where  a 
given  matter  becomes  the  subject  of  litigation  in,  and  adjudication 
by,  a  Court  of  competent  jurisdiction,  the  Court  requires  the 
parties  to  that  litigation  to  bring  forward  their  whole  case,  and 
will  not  (except  under  special  circumstances)  permit  the  same 
parties  to  open  the  same  subject  of  litigation  in  respect  of  matters 
which  might  have  been  brought  forward  as  part  of  the  subject  in 
contest,  but  which  was  not  brought  forward  only  because  they' 
have  from  negligence,  inadvertence,  or  even  accident,  omitted 
part  of  their  case. 

The  plea  of  res  judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  Court  was  actually  required  by  the 
partieg  to  form  an  opinion  and  pronounce  a  judgment,  but  to  every 
point  which  properly  belongs  to  the  subject  of  litigation,  and 
which  the  parties  exercising  reasonable  diligence  might  have 
brought  forward  at  the  time,  ffenderson  t.  Benderton,  8  Hare  118. 
It  has  been  held,  in  the  United  States,  that  if  a  plaintiff  sues 
for  part  only  of  an  indivisible  claim,  as  if  one  sues  another  for  a 
year  under  the  same  hiring  and  then  brings  an  action  for  a  month's 
wages,  it  is  a  bar  to  the  whole  (1  Wendell's  Reports.  487).  On 
page  1814  of  first  volume  Taylor  says,  **  The  original  County  Court 
Act  contains  an  important  clause  relatl^  to  this  subject,  for  it 
enacts  in  section  68,  that  it  shall  not  be  lawful  for  any  plaintiff  to 
divide  any  cause  of  action  for  the  purpose  of  bringing  two  or  more 
salts  in  any  of  the  County  Courts,  but  any  plaintiff  having  oause  of 
action  for  more  than  £60,  for  which  a  plaint  might  1m  entered 
under  this  act,  if  not  for  more  than  £60,  may  abandon  the  excess, 
and  therefore  the  plaintiff  shall,  on  proving  his  cause,  recover  to 
an  amount  not  exceeding  £50,  and  the  judgment  of  the  Court 
upon  such  plaint  shall  be  in  full  discharge  of  all  demands  in  re- 
spect of  such  cause  of  action,  and  entry  of  the  judgment  shall  be 
made  accordingly.  The  term  <  cause  of  action '  here  employed, 
is  one  of  indefinite  import,  but  the  Courts  have  fixed  its  meaning 
to  a  certain  extent  by  hodling,  first,  that  it  is  not  limited  to  a 
cause  of  action  on  one  separate  entire  contract,  but  that  it  extends 
to  trademen's  bills  where  the  dealing  is  intended  to  be  continuous, 
and  where  the  items  are  so  far  connected  with  each  other  that  if 
they  be  not  paid  they  form  one  entire  demand  (In  re  Akroyd,  1  Ex. 
R.  479  is  cited),  and  next,  that  it  does  not  preclude  the  plaintiff 
from  bringing  distinct  plaints  whenever  the  clums  are  of  such  a 
nature  as  would  justify  the  introduction  of  two  or  more  counts  in 
the  declaration,  if  the  action  were  brought  in  one  of  the  Superior 
Courts." 

In  conformity  iHth  this,  a  landlord  has  been  allowed  to  sue  his 
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oonseqaenoe  of  tks  prooiiMt  being  held  cmet  nitar  ftht  QZ|iiMiiMi 
of  a  ootioe  to  want  {Wickham  ▼.  Xe«,  12  Q.  B.  5m  ?roo<f  t.. 
Jp4rry,  8  £x.  443»  is  An  antkorit^  flh0wiD|;  tl^al  t^e  Coart  «f 
£xcbeqner  2ield  tlM  words  oao^e  of  aoUon  m  a  BuoiUar  AritUli 
Statnie,  maaiU  '^aoM of  oaa aotion/  and  varonot  io  l^  liiaited  to 
an  aotion  npon  one  «oparafto  oon(vap(. 

Broom  in  bis  lagal  BMolmi,  page  249,  in  applying  the  mle  "  nemp 
dAei  Mt  ntxari  pro  una  et  0adtm  eoiiM  "  nye,  ^  The  plaioMff  In 
tpwrer,  where  no  epeoial  daauge  is  aUesed*  ie  oot  antUlad  lo 
daaagee  beyond  the  valne  of  the  ehattel  he  has  lost,  and  after  he 
has  oaee  reeeired  the  ftiU  Tslne  he  is  not  sniped  to  farther  oom- 
pensation  in  respeot  of  same  loss;  and  by  a  former  veoovcry  in 
trover  and  pajment  of  the  damages,  the  piaindff'a  ri|^  <^  pro- 
perty is  barred,  and  the  pn4>erfy  beoemSi  Teeted  in  the  delBadant 
in  that  aetion  as  against  the  plaintifl^  Cooper  v.  Shepherd,  3  C.  B. 
26^.'' 

After  what  has  been  said,  and  gising  the  best  eopuldMialiea  in 
my  power  to  the  ease,  I  think  4he  pi^nttff  ia  brisiguig  his  first 
snit  sgainsi  the  defendant  iqaen  the  eentnuit  proved,  Toluntuily 
abandoned  hie  right  to  reoover  damagee  for  the  alleged  beeaoh  c^ 
the  same  eontrast  in  this  snit,  for  U  properly  belongiMl  to  the  enb- 
jeot  of  litigation  between  them,  and  might  li»re  been  brongkt 
forward  all  in  one  plaint  In  other  words,  I  oonsider  the  elaam 
for  damages  npon  that  oontraot  indiidsihle,  and  that  plainUff  can- 
not be  permitted  to  bring  separate  soits  for  that  whieh  I  eonsidar 
to  be  bat  different  parts  of  the  eeme  plaint,  nay  mone  than  aoald 
the  payee  of  a  promissory  note  be  permitted  te  l»ring  one  plaint 
for  the  recovery  of  the  prineipal,  soother  lior  the  interest,  and 
another  for  the  damages,  by  reason  of  protest  er  the  like,  which 
woald  to  any  person  of  eommon  sense  appear  nnveasonable. 

Inremeetive  of  the  law  of  the  ease,  I  do  not  oonsider  thet  the 
plaintiff  has  made  oat  a  satBolent  case  even  apon  the  merits. 

Jadgmept  for  the  defendant* 


GENERAL    CORRESPONDENCE. 


To  THn  Editou  or  THn  Law  Jounnaii. 

At«,  JaoQ^y  17, 1S6X, 

GiNTLi]cor,^Pleas6  to  give  your  opinion  on  th/o  following 
in  your  next  nombfir,  and  oblige 

Your  obe<Ueot  servant 

L  A  is  owner  of  lot  nooiber  one  ia  the  eightli  oonoeenon  of 
B.  Abont  sixteen  yean  ago  A  employed  and  pud  a  licensed 
sarveyor  for  ronning  oat  his  lot  Iroes  whioh  were  than 
biased  oan  still  be  traoed.  Monumente  whioh  woro  then 
planted  still  stand.  And  fences  have  been  pat  up  on  the  line 
which  was  then  running  between  lots  one  and  two.  Is  this 
lino  good?  Will  it  be  oonsidered  the  original  line  aooording 
to  the  amended  Survoyor's  Act  of  June,  1857  ?  No  other  line 
has  ever  been  run  between  loto  one  and  two.  Again,  no  lines 
have  ever  been  run  between  lote  two  and  thne,  nor  betwoen 
lots  three  and  fonr ;  but  between  loto  four  and  five  there  is  an 
attested  monument  standing.  The  owners  of  lots  two  and 
three  intend  having  their  lines  run  out  in  a  short  time.  Will 
the  sarveyor  that  they  employ  hate  to  commence  at  the 
monument  planted  on  the  line  run  between  lote  one  and  two, 
and  measure  to  the  monument  standing  between  lots  four  and 
five,  and  dltide  equally,  aooording  to  the  Surveyor'a  Act  of 
1840  ?    Or  will  he  have  to  commence  at  the  town  line,  where 
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Surveyor  when  he  nm  oat  the  townidblp,  aad  meaenre  to  the 

mopqjTieiot  b^tw^en  lQt9  four  «^nd  ilve^  ^nd  iWii^  ^oorjip^ly  ? 
If  his  4oes  the  Iftttsr*  he  will  alter  ti^  Upe  bs^wean  Iptu  o^e  and 
two  soBse  links  ou  to  lot  namber  one.  if  this  is  done,  whioh 
of  the  two  lines  will  stand  good  or  be  legal,  the  one  whioh  w^ 
run  sixteen  years  ago,  or  the  one  to  be  run  now  7 

2.  W,  becoming  insolvent,  made  a  deed  of  aseinnment 
(without  the  release  clause),  for  tl;ie  beuefit  Qf  hi«  creditors, 
to  X  and  T,  who  were  none  of  his  oreditpjrs.  Ths  stsign^w 
advertised  it  regularly  in  the  local  newspaper.  They  notified 
the  creditors  by  letter,  requesting  them  to  com^  forward  and 
ei^eenta  the  deed  of  assigpment,  bat  m»^  of  tb^m  h^  ^<m9  it 
except  Z,  When  the  property,  veal  and  personal,  has  bemi 
sold,  vid  the  debto  ooUeeted,  will  apy  of  the  creditors  receive 
benefit  from  tl^e  funds  be^i^^s  Z,  i^rbo  ifi  thfi  only  ope  that  has 
exeonted  t^e  deed  of  assignment  7  If  ^he  pBOoeeds  hane  to  he 
divided  ratably  amongst  ail  the  creditors,  how  wiH  the 
assignees  «et?  They  capnot  hpow  the  sxaount  npless  eaoh 
areditor  lodge  his  olaim,  j«stlj  Miiheatie«te4i  with  the 
aprigaees. 

3.  Agsin,  T  beld  a  mortgpge  ag^nst  part  of  the  estate.  T 
eued  W  on  the  moiigsge,  and  got  jadgsMut  against  him,  and 
has  sold  the  mor^;age  property,  but  has  failed  to  get  his  pay 
ip  full  out  of  it.  Will  T  receive  his  appoirtiopment  for  his 
balance  along  with  the  other  creditors  7 

I  am,  yours,  ftc., 

A  SUBSCftlBSR. 


[It  is  not  oar  purpose  to  answer  questions*  of  general  Imt, 
and  when  we  4o  so  it  is  only  where  the  questions  if  answwed 
will  oonvey  ihformatiop  pseful  to  the  |;eneral  body  of  our 
readers. 

The.>lr»<  question  put  by  our  oonespoadent  Is  one  in  which 
**  the  owner  of  lot  po^mber  one  in  the  eighth  concession  of  B'' 
may  have  a  very  gr^  ipleres^;  b^  risaUy  It  would  bo  impos- 
ing too  much  on  the  good  nature  of  o«r  readers  to  oooupy  our 
space  with  an  opinion  as  to  whether,  under  the  particular 
oiroamstanoes  stated,  "  the  lipe  run  sixteen  years  ago,  or  the 
one  to  be  run  now,"  is  to  govern  f  Let  "  the  owner  of  lot 
number  one  in  the  eighth  concession  of  B''  submit  his  ease  to 
some  member  of  the  profession  in  active  practice — ^pay  his  (be 
^nd  be  guided  by  his  opinion. 

The  aeeond  question  is  not  open  to  idmilar  oliiJeetions.  We 
presume  —  though  not  so  stated  —  that  the  property  assigned 
was  personalty,  and  that  as  between  the  assignor  and  liis 
assignees  there  was  no  aetual  and  ooptinued  change  of  pos- 
session of  the  properly  assigned.  If  eorreet  in  this  supposi- 
tion, then  the  assignment  can  only  be  sustained  if  made  for 
the  puopose  of  paying  and  satisfying,  ratably  and  proportion- 
ably,  and  without  preference  or  priority,  off  the  creditors  of 
the  assignor  their  just  debto.  Should  there  be  any  limitation 
in  the  assignment  proventing  creditors^  after  the  lapse  of  a 
given  period,  from  taking  the  benefit  of  it,  then  the  assignment 
would  be  probably  held  void,  as  being  made  for  the  benefit  of 
such  creditors  only  as  shall  accept  the  benefit  within  the  given 
time,  and  not  for  the  general  ben4»fit  of  ^  the  preditors  of  the 
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aBsignor.  [Seepm  Barns,  J.,  in  BuarriU  t.  Bdbertgon,  18  IJ.C. 
Q.B.  560. )  Should  there  not  be  any  tnoh  limitation  then  it  is  in 
the  power  of  the  remaining  creditors  to  come  in  at  any  time  and 
accept  the  benefitof  the  assignment.  The  difficnlty  saggested  by 
onr  correspondent,  that  an  assignee  cannot  declare  a  dividend 
withoat  first  knowing  the  namber  of  persons  entitled  to  share 
and  the  proportions  in  which  they  rank,  is  one  which  mast 
exist,  nnless  aU  creditors  Tolontarily  and  within  a  reasonable 
^ne  make  known  ilieir  claims  to  the  assignee,  and  rank  nnder 
the  assignment  according  to  their  claims.  It  is  a  difficaltjr 
which  most  exist  so  long  as  the  Legtslatare  see  fit  to  leave  Uie 
law  in  its  present  very  nnsatisfaotory  state.  The  only  mode 
of  OTercoming  the  diiBoalty  that  we  can  at  present  saggest,  is 
that  of  filing  a  bill  in  the  Oonrt  of  Chancery  to  administer  the 
estate,  and  so  compel  creditors  to  prove  their  claims,  or  be 
barred.  This  is  a  remedy  which,  owing  to  its  expense, 
might,  in  the  case  of  a  small  estate,  prove  worse  than  the 
disease. 

To  the  third  qaestion  we  answer,  that  T  is  entitled  to  rank 
on  the  estate  for  the  balance  of  his  mortgaige  money.— 
£d8.  L.  J.] 


(SoMmmeni.— Xcns   mul  EqptUy^ — Ctn^id  of 
dtcisiona. 

To  THi  Editobs  or  thi  Law  Journaii. 

Peterboro',  19th  Feb.,  1861. 
GxMTLxicxN : — ^I  beg  to  call  year  attention  to  two  judgments, 
one  by  the  Qoeen's  Bench  (SooU  v.  The  Corporaiion  of  the  Ibion 
of  Peterborough),*  and  the  other  by  the  Court  of  Chancery, 
(Bumham  v.  The  Corporaiion  of  the  Town  of  PeUrhorough)^ 
touching  matters  of  great  interest  to  municipalities. 

The  Queen's  Ben^  judgment  eaffieiently  shows  Ae  eubjeet 
laalter  in  disfMite ;  that  in  Chancery,  requires  some  explana- 
tion. The  town  of  Peterborough  agreed  to  take  X30,O00 
■took  in  a  railroad,  and  for  that  purpose  by-laws  were  sanc- 
tioned by  the  rate-payers  and  passed,  authorising  debentures 
to  be  issued  to  the  amount  of  JC37,500,  to  provide  the  neces- 
sary funds.  These  debentures  were  sold  and  realized  to 
wiUiin  a  trifle,  if  not  the  whole  of  the  required  amount  The 
town  oonnoil,  however,  spent  a  portion  of  thismoney  for  other 
purposes,  and  in  the  end  of  1858,  when  they  came  to  settle 
for  the  stock,  they  found  they  were  deficient  about  £700. 
Bumham,  the  plaintiff^  then  one  of  the  councillors,  gave  his 
note,  which  was  discounted  and  the  proceeds  applied  to  p^ 
the  balance  of  stock  deficient,  and  funds  for  which  had  al- 
ready, 9A I  have  said,  been  realised  to  within  a  trifle  if  not 
fully. 

The  note  was  renewed  at  various  times  during  the  year 
1859  (Bumham  being  still  a  'councillor)  until  finally  it  was 
reduced  to  £450,  and  became  due  in  the  beginning  of  1860. 
No  provision  whatever  was  made  for  the  payment  of  this  note 
by  the  councils  of  1858  or  1859,  and  when  it  became  due,  the 
council  of  1860  refused  to  pay  it  on  the  same  grounds  as  they 
resisted  the  payment  of  the  Queen's  Bench  suit,  vis.,  that  it 
was  not  a  debt  incurred  by  the  council  of  1860,  but  by  a  pre- 
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viotts  council,  also  that  it  was  not  a  debt  contracted 
for  any  thing  witiiin  the  ordinary  expenditure  of  the  cor- 
poration for  that  year  when  the  debt  was  incurred;  nor 
yet  was  there  an  estimate  made  of  the  sum  required 
to  meet  it;  nor  any  by-law  passed  for  its  payment,  by 
imposing  a  special  rate  for'Uiat  purpose ;  and  that,  in  fact, 
in  addition  to  theee  reasons,  the  amount  had  already  been 
raised  by  dsbentures. 

Bumham  upon  this,  filed  a  bill  in  Chancery,  and  theolgeo- 
tions  were  as  stated  abo?e,  fully  aet  fiorih  in  the  answer 
given  thereto. 

You  will  see  frem  the  above,  that  the  principk  involved  in 
both  cases  is  precisely  the  9aiiine.  No  one  conversant  with 
municipal  aatten  will  heeitute  to  endorse  the  judgment  of 
the  Chief  Justice  as  being  consonant  with  the  municipal  laws 
of  Upper  Canada,  as  well  as  with  sound  sense  and  justice,  and 
I  am  much  mistaken  if  an  equally  decided  opinion  (though  of 
a  very  diierent  nature)  be  not  come  to  in  r^gftrd  to  the  ohan- 
oery  judgment.  The  effects  of  the  ehaneeiy  judgment,  were 
it  to  become  a  precedent,  really  deserves  a  tery  serious  consi- 
deration. All  controul  over  a  municipal  coancil  must  be  at  an 
imd.  Any  otgect  that  the  minority  of  such  council  may  devise, 
although  opposed  to  the  wishes  of  the  great  minority  of  the 
rate-payers^  may  be  carried  out  in  the  way  as  is  approved  by 
this  judgokent,  simply  by  taking  the  money  designed  for  one 
ol^eot  aiul  applying  it  to  the  desired  one,  and  then  to  supply 
the  gap  by  dieeounting  a  note  and  leaving  it  as  a  legacy  to 
their  successors.  If  they  refuse  to  pay.  file  a  luU,  and  in  ac- 
cordance with  the  judgment  the  rate-payers  must  pay  up,  be- 
cause, forsooth,  they  have  reaped  what  the  council,  not  them- 
selves, look  upon  as  a  benefit.  Can  anything  be  more  out- 
rageous, or  more  oom,pletely  prove  the  soundness  of  the  argu- 
ment of  the  Chief  Justice,  that  **  in  this  way  the  courts  of  law 
would  have  the  power  indirectly  i^ven  to  them  of  taxing  the 
rate-payers  without  their  consent,  to  pay  debts  which  the 
corporation  itself  could  not  pay  by  a  rate.'' 

In  reading  the  ehaneery  jadgment,  one  cannot  but  imnark 
that  the  Yiee^iluMaceUor  idtegether  ignores  two  consideratKms 
-certain^  ef  much  weigbt  1st,  That  the  money  h9d  abready 
^omraioed  to  pay  for  the  stock,  thou^  some  of  It  was  mi^ap- 
pitted  by  the  cottneil ;  and  2nd,  That  the  plaintiff,  Bumham, 
being  a  membar  of  the  eoonoil  that  both  miaappUed  the  funds 
and  flbea  aupplied  the  want  by  disooantingthe  note  in  ques- 
tion, could  in  no  way,  therefore,  be  placed  on  the  feotli^  of 
an  innocent  third  party  kd  asftray  by  the  oouneil. 
'  It  would  have  bean  vei^  eatisfactory  had  the  Vioe-Cban- 
cellor  referred  to  any  clause  of  the  municipal  act  authorising 
councils  to  discount  notes  to  supply  funds  for  which  they  dare 
not  lay  on  a  rate. 

There  appears  a  strange  confusion  of  the  facts,  in  repre* 
senting  the  £700  as  raised  to  enable  the  town  "  to  recover 
interest  on  its  stock,''  which  "  it  is  doing  by  means  of  an  ac- 
tion at  law,"  and  as  if  "  it  would  instanfly  entitle  them  to  a 
large  sum  of  interest  on  their  stock."  The  fact  is  that  the 
sum  for  which  the  town  is  now  proceeding  is  one  it  would  be 
entitled  to  over  and  above  any  dividend  or  interest  on  that 
stock  were  the  ndlroad  in  a  condition  to  pay  a  dividend. 
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"  The  charges  of  embexslement  or  misappropriation  are 
clearly  rebutted.''  No  oce  here  ever  dreamed  of  embezzlement^ 
bat  how  misappropriation  has  been  rebutted,  is  a  mysterj, 
the  fact  being  that  the  money  was  raided  for  a  certain  pur- 
pose, and  when  it  was  required  for  that  purpose,  the  money 
was  not.    Certainly  then  it  must  have  been  misappropriated. 

"  I  cannot  doubt  that  it  would  be  competent  for  the  corpo- 
ration to  apply  any  surplus  monies  it  might  have,  not  appli- 
cable to  any  particular  purpose,  to  the  satisfaction  of  this 
debt,  without  resorting  to  a  new  loan." 

This  appears  a  most  extraordinary  as  well  as  alarming 
dictum.  What,  if  such  is  the  case,  are  we  to  make  of  the  nu- 
merous clauses  in  the  municipal  act,  directing  the  means  to 
be  taken  for  nusing  money  by  loan,  and  which  limit  councils 
to  a  rate ;  or  taking  a  vote  of  the  rate-payers  for  any  expen- 
diture not  of  an  ordinary  kind  7  I  for  one  must  be  excused 
for  considering  it  a  matter  of  very  grave  doubt  how  far  any 
councillors  would  not  render  themsdves  personally  liable  by 
paying  with  the  rate-payers  funds  in  their  keeping,  a  daim 
in  the  position  of  the  one  in  question,  the  Vice-Chancellor's 
judgment  notwithstanding. 

As  to  the  old  and  well  known  head  of  equity  about  a  loan 
to  a  married  woman,  to  make  that  applicable  to  the  present 
case,  I  humbly  submit  that  it  must  be  shown  that  the  rule 
would  apply  to  a  husband  who  had  already  advanced  the  money 
for  the  neceeearici,  and  that  the  party  suing  him  had  applied 
such  advance  to  other  objects,  and  sought  to  recover  it  a  se- 
cond time,  could  he  in  that  case  proceed  against  the  husband 
with  success? 

In  contrasting  the  two  judgments  one  cannot  but  observe 
how  the  Chief  Justice  supports  his  by  a  reference  as  well  to 
the  laws  as  to  cases  decided,  while  the  other  alludes  to  neither 
the  one  nor  the  other,  an  omission  (if  it  cotUd  be  hdped)  to  be 
regretted,  as  it  detracts  much  from  confidence  in  its  soundness. 

It  may  be  asked  why  the  chancery  judgment  was  not  ap- 
pealed, and  here  also  lies  a  subject  for  animadversion.  An 
appeal  was  attempted,  but  the  court  refused  to  take  as  security 
the  bond  of  the  corporation,  and  as  no  private  indiriduals 
chose  to  undertake  the  responsibility  of  being  answerable  for 
the  costs  and  damages  in  case  the  judgment  was  affirmed,  the 
appeal  fell  to  the  ground.  Now  the  oligect  of  security  being 
merely  to  prevent  the  respondent  ultimately  suffering  loss  in 
consequence  of  the  appeal,  surely  there  was  no  risk  of  such 
in  allowing  the  appeal  on  the  bond  of  the  corporation  of  Pe- 
terboro',  and  therefore  the  refusal  can  only  be  looked  on  as 
actually  denying  an  appeal ;  why  7  can  only  be  matter  of 

conjecture. 

Tour  obedient  servant, 

F. 


of  Queen's  Bench  in  the  other  case  to  which  our  correspon- 
dent refers. 

When  the  two  courts  are  so  much  at  variance  on  principles 
of  municipal  government,  it  is  greatly  to  be  hoped  that  ere 
long  the  court  of  Error  and  Appeal  will  be  called  upon  to  de- 
termine in  some  case  or  other  which  court  is  right  and  which 
is  wrong.  It  may,  however,  be  that  both  decisions  are  sound ; 
one  good  law,  and  the  other  good  equity.  This  conflict 
of  decbions  is  one  of  the  evils  traceable  to  the  fact  that  a  sys- 
tem of  jurisprudence  which  naturally  should  be  solid  and  en- 
tire is  torn  into  segments,  and  so  retained  contrary  to  reason 
and  common  sense. — £ds.  L.  J.] 


[The  written  opinion  of  a  judge  upon  a  question  submitted 
to  him  in  ordinary  course  for  judicial  determinaUon,  is  a  fair 
subject  of  criticism  ;  we  therefore  readilly  insert  the  commu- 
nication of  our  correspondent. 

The  judgment  of  the  court  of  chancery,  to  which  he  adverts, 
and  upon  which  he  so  freely  comments,  certainly  involves 
principles  iii  direct  conflict  witb  those  enunciated  bj  the  court 


Justices  of  ihe  Peace — Compromise — Jurisdiction — FsnaUy — 

Costs. 

To  THB  EniToas  or  tri  Law  Journal. 

Preston,  22nd  February,  1861. 

GiNTLXMiK : — Permit  me  to  request  your  answer  to  a  certain 
question  in  relation  to  the  powers  and  duties  of  a  Justice  of 
the  Peace  in  cases  where  he  is  acting  in  hh  judicitd  capacity. 

Upon  an  information  or  complaint  being  made  before  a  jus- 
tice of  the  peace,  against  a  person  for  having  acted  contrary 
to  the  provisions  of  an  Act  of  Parliament  or  a  Municipal  By- 
Law,  for  the  punishment  of  which  a  fine  or  a  penalty  is  im- 
posed, and  the  nature  of  which  complaint  a  justice  of  the 
peace  is  authorised  to  try  and  determine :  may  such  justice 
of  the  peace,  before  the  time  appointed  for  the  hearing  or  trial 
of  the  case,  receive  from  the  defendant  (who  desires  to  settie 
the  matter  before  the  trial  and  before  additional  costs  are  in- 
curred) an  acknowledgment  of  the  charge  preferred  against 
him,  and  the  amount  of  costs  incurred,  together  with  such  an 
amount  for  fine  or  penalty  as  may  seem  just  and  meet  to  such 
justice  of  the  peace,  and  thereupon  stay  further  proeeedinfQS? 

I  have  in  vain  endeavored  to  find  an  authority  for  a  justice 
of  the  peace  to  receive  monies  as  fines  or  penalties  before  the 
actual  trial,  and  then  discharge  the  defendant ;  for  the  several 
penal  clauses  of  the  Statutes,  as  also  the  Municipal  By-laws, 
invariably  read :  upon  conviction  btfore  such  justice  ofthepeaee^ 
shall  forfeit  and  pay  suchfine-^r^  shall  upon  conviction  thereof 
btfore  any  justice  of  the  peace  having  jurisdiction,  <£e.,  pay  a 

fine  of f  or  words  to  the  like  effect ;  from  which  clauses 

the  inference  may  be  drawn  that  no  fine  or  penalty  can  be 
imposed  before  a  conviction  is  made — and  that,  since  the  con- 
viction is  subsequent  not  anterior  to  the  hearing  or  trial,  no 
fine  or  penalty  can  be  imposed  and  received  before  the  time 
appointed  for  the  hearing  or  trial,  but  that  the  hearing  or  trial 
must  precede  the  receiving  of  monies  for  fines  or.  penalties  ; 
and  that  therefore  a  justice  of  the  peace  is  not  authorised  to 
receive  the  same  before  the  trial  or  hearing.  It,  nevertheless, 
appears  but  reasonable  and  just  that  such  a  power  should 
exist,  for  in  no  instance  does  the  law  desire  to  incur  a  larger 
amount  of  costs  than  actually  necessary,  which  evidenUy 
would  be  the  case  if,  after  the  defendant,  haring  come  before 
the  justice  of  the  peace,  expressed  his  readiness  to  acknow- 
ledge the  charge,  to  pay  costs  incurred,  and  to  pay  such  fine 
or  penalty  as  the  justice  of  the  peace  might  think  proper  to 
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stSpulato,  tbe  justice  being  obliged  to  refuse  the  offer  and  to 
issue  subpoenas  for  witnesses,  have  them  served,  and  have  the 
matter  brought  to  a  formal  hearing.  Moreover,  if  at  the  time 
appointed  for  the  hearing  or  trial  of  the  oomplunt  the  defend- 
ant at  onoe  acknowledged  the  charge,  there  would  be  no  necee- 
sity  of  examining  the  witnesses  or  of  entering  into  any  further 
particulars  of  the  case,  in  fact  there  would  be  no  trial  or 
actual  hearing  in  that  case ;  the  Justice  of  the  Peace  would 
tax  the  costs  and  stipulate  the  amount  of  fine  or  penalty  to 
be  paid,  in  the  same  manner  as  he  might  have  done  before  the 
time  appointed  for  the  hearing,  when  defendant  offered  to 
pay ;  the  only  difference  in  the  two  cases  would  be  the  amount 
of  costs,  which  in  the  one  case  would  be  unnecessarily  higher 
than  in  the  other.    Tour  valued  answer  will  oblige, 

Tours,  respectfully. 

Otto  Klotz, 


[When  it  is  determined  to  prosecute  a  person  for  an  offence 
either  against  a  Statute  or  Municipal  By-law,  over  which  a 
Justice  of  Peace  has  power  to  exercise  a  summary  jurisdiction, 
the  Jarst  step  u  to  lay  an  information  against  tlie  offender. 
The  naU  step  is,  procure  the  appearance  of  the  defendant,  in 
order  to  answer  the  charge.    This  is  done  aocording  to  the 
circumstances,  either  by  the  issue  and  service  of  a  summons, 
or  issue  of  a  warrant  and  arrest  of  defendant  thereunder. 
The  third  step,  when  the  defendant  appears,  and  no  compro- 
mise is  effected,  is  to  hear  the  complaint,  and  if  necessary, 
determine  it.    In  most  cases,  however  determinable,  upon 
summary  conviction,  it  is  lawful  for  the  litigating  parties  to 
enter  into  a  compromise,  and  to  supersede  the  necessity  of  a 
j ndicial  abjudication.    If  no  compromise  is  effected  the  Justice 
musi  proceed  to  hear  and  determine.    The  defendfint  is  there- 
fore asked  to  plead  to  the  charge.    He  may  either  confess  it 
or  plead  not  guilty.    If  he  confesses  it,  nothing  more  remains 
but  to  pass  judgment.    In  coming  to  a  conclusion,  (should  no 
oompromise  be  effected,)  the  Justice  must  convict,  acquit,  or 
dismiss  the  complaint    Whether  the  proof  of  the  commital 
of  the  offence  arise  from  the  confession  of  the  party  accused, 
or  be  established  by  the  testimony  of  third  parties,  the  Justice 
must  convict  before  he  can  impose  any  penalty,  or  award  any 
costs.    The  power  to  impose  a  penalty  or  award  as  to  costs, 
both  of  which  pre-supose  a  conviction,  is,  as  mentioned  by 
our  correspondent,  in  general,  only  to  be  exercised  upon 
conviction.    It  seems  to  us  that  our  correspondent  confuses  « 
oompromise  with  a  conviction.    They  are  quite  distinct.    It 
is  not  the  Justice  who  compromises,  though  it  is  he  who,  if 
necessary,  adjudicates.    The  compromise  is  the  act  of  tiie 
parties  litigant— not  of  the  Justice.    If  the  parties  oompro- 
mise, to  make  the  compromise  effective,  the  charge  is  with- 
drawn, and  when  the  charge  is  withdrawn  the  Justice  is 
completely  ousted  of  jurisdiction.    He  cannot  either  proceed, 
hear  the  complaint  or  dismiss  it,  and  therefore  can  neither 
impose  a  penalty  or  costs.    If  the  parties  compromise  upon 
the  terms  of  the  accused  paying  costs,  then  the  costs  are  paid, 
not  because  awarded  by  tiie  Justice,  but  because  agreed  to  be 
paid  as  a  part  of  the  compromise.    If  the  parties  do  not 
oompromise,  the  Justice  proceeds  to  hear  and  determine,  and 


upon  conviction,  to  pass  judgment,  imposing  such  penalty  as 
may  appear  to  him  to  meet  the  merits  of  the  case.  The 
imposition  of  a  penalty  and  costv  is  an  act  of  judgment,  and 
there  can  be  no  judgment  till  conviction.  A  conviction  must 
necessarily  precede  the  power  to  impose  a  penalty  or  costs.— 
Eds.  L.  J.] 

I  -.  —       - —  -  .  _ I 

REVIEWS. 

The  Law  Maoasinb  and  Law  Bsmw  for  February  is 
received.  Thu  Magasine  is  one  that  we  delieht  to  receive. 
We  read  its  pages  with  much  zest  Confessedly  one  of  the 
most  talented  law  periodicals  in  England,  it  is  of  its  kind 
without  competition.  It  does  not  seek  to  keep  its  readers 
informed  on  every  case  decided  in  Ensland,  but  leaves  to  other 
periodicals,  such  as  the  Law  Journal,  Uie  Jwriti,  tiie  Law  TimeM, 
and  the  Weekly  ReporUst^  that  task— a  task  which  they  con- 
scientiously and  efficiendy  perform.  The  aim  of  the  Lom 
Magazine  is  not  so  much  to  inform  as  to  instruct  Its  well 
filled  pages  abound  with  food  for  rdlection.  With  all  Uie 
qualities  of  the  instructor  it  combines  the  fascination  of  the 
romance.  It  is  this  happy  combination  which  makes  the 
maijasine  so  general  a  favorite  among  all  classes  of  the  pro- 
fession. The  number  before  us  opens  with  a  long  and  inte- 
resting paper  on  the  trials  of  Lord  Ck>chrane.  The  sufferings 
and  the  trials  of  this  great  seaman,  now  no  more»  are  well 

f portrayed.  It  is  a  refief  to  find  that  a  g^ant  man,  in  early 
ife  so  vilified,  lived  to  tell  the  story  of  his  wrongs  and  to  vin- 
dicate his  character  in  the  eyes  of  the  British  public.  His 
life  was  a  chequered  one,  but  his  sun  set  free  from  the  dark 
clouds  of  envj  'and  malice  which  hovered  about  him  in  the 
mid-day  of  his  existence.  His  end  vrae  one  of  peace  and  cha- 
rity with  all  men.  The  second  paper  is  on  "  Pleading  of  the 
present  dav.^'  The  writer  shows  now  littie  is  at  present  un- 
derstood of  pleading  as  an  art,  and  how  necessary  it  is  that 
the  art  should  be  understood.  He  expresses  the  hope,  in 
which  we  heartily  join,  that  some  member  of  the  bar  will 
attempt  for  the  present  system  of  pleading  what  Serjeant 
Stephen  so  successfullT  accomplished  for  the  past  system. 
He  exposes  the  worthlessness  of  such  a  volume  as  the  edi- 
tion ot  '*  Stephens'  Pleading,"  recently  published  under  the 
sponsorship  of  "  James  Stephen  and  Francis  F.  Pinder,  Bar- 
nsters-at-Law,''  wherein  they  vainly  attempt  to  alter  the  text 
of  the -great  original,  so  as  to  adapt  it  to  the  present  system. 
The  *'  Precedents  of  Pleading,"  by  Bullen  and  Leake,  was  re- 
ceived by  the  writer  too  late  for  comment  However  useful 
the  latter  work  may  be  as  an  index  to  precedents,  it  does  not 
attempt  to  deal  with  principles.  What  is  required  is  a  disser- 
tation on  the  Rules,  if  any,  of  Pleading ;  the  principles  upon 
which  the  Rules  are  founded ;  the  operation  or  the  Rules  and 
their  practical  results.  The  third  paper  is  one  on  the  late 
Thomas  Jarman,  author  of  the  Treatise  on  Wills,  whose  mo- 
desty was  only  equalled  by  his  merits.  Then  follow  thirteen 
other  papers  of  varied  intereet  and  importance,  including  one 
on  the  case  of  Anderson,  the  Fugitive  Slave,  but  want  of  space, 
not  want  of  inclination,  prevents  a  further  reference  to  tnem. 


Papkrs  or  THE  SocixTT  roR  Promotinq  TBI  Amkndmsnt  or 
TBI  Law. — ^We  regularly  receive  the  publications  of  this  So- 
ciety, and  are  right  ^lad  to  receive  them.  A  Society  of  the 
kind  is  calculated,  m  a  thinking  community,  to  do  a  vast 
amount  of  good ;  but  its  power  for  good  must  in  a  great  mea- 
sure depend  on  the  ability  of  its  members.  In  every  Society 
of  the  kind,  while  there  are  some  men  remarkable  for  general 
information  and  abilitjr,  there  are  others  remarkable  only  for 
the  want  of  these  Qualities.  When  the  latter  are  seised  with 
a  eacoeihes  seribenai  or  Itgendi,  and  are  allowed  to  indulge 
in  their  peculiar  vein^  the  outpouring  is  a  positive  mfliction. 
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Few  saeh  inflietioB8,  wo  eandidlT  oonfeis,  apfwar  smong  Um 
pahliBhed  papers  of  the  Soeieiy  ror  promoting  the  nmendnient 
of  the  Lew.  In  our  next  number  we  hope  to  re-jpabliah  a  T^ry 
excellent  paper  read  before  the  Society  by  Mr.  Serjeant  Wool- 
rych,  on  "  uie  expediency  of  abolishing  the  practice  of  open- 
ins  biddings  in  the  Oonrt  of  Ghaaoery/^ 


Thx  Wxxklt  Transcript  is  the  name  of  a  law  periodical 
recently  commenced  in  the  City  of  New  York.  It  augurs 
well.  £ach  number  oontains  some  original  remarks  or  the 
editor  on  current  legal  topics,  and  the  remainder  of  the  num- 
ber is  filled  with  current  decisions  of  permaaent  value.  The 
want  of  such  a  periodical  in  the  State  of  New  York  must  have 
been  of  late  much  felt,  and  has  been  for  a  long  time  to  us  a 
matter  of  surprise.  That  want  is  now  supplied  by  G.  H. 
Stout  k  Cks,  102  Nassau  Street,  New  York,  the  proprietors 
and  publishers  of  the  Weddy  TroiMarifi,  The  want,  we  can 
add,  IS  well  supplied.  The  publication  is  in  fona  convenient, 
in  quality  good,  and  in  general  appearanee  prepossessing. 
Each  number  contains  sixteen  octavo  pages ;  of  these,  twelve 
are  devoted  to  law  reports,  and  four  to  original  articles.  The 
price  is  onty  $3  per  annum.  We  wish  our  new  cotemporary 
and  exchaa^  the  sueoese  which  the  enterprise  of  ite  pnbUshere 
deeorve. 


Lown  Caitada  Bspmbm,  Vol.  XI.,  Ne.  1,  is  veeeived*  It 
oontains  the  reports  of  ten  decided  cases,  none  ^  ^^^^t  owing 
to  the  difference  between  the  laws  of  Upper  and  Lower  Gaarada, 
are  of  much  interest  to  us.  One,  however  {Admim  v.  the  Sekool 
OomminHmen  for  tike  Mvmdpahiif  pf  BaiiMUm)^  eommsBoed 
but  not  OMidiided  in  the  nresent  number,  promises  to  be  of 
some  interest  to  an  Upper  Canadiaii.  When  ooaoiuded,  if  the 
case  bears  out  what  it  promises,  we  ehall  re-publish  it  for  the 
benefit  of  our  readers.  It  is  full  time  that  some  e£fbrt  should 
be  made  to  assimilate  the  laws  of  Upner  and  Lower  Canada, 
so  as  to  make  Canada  one  Proviaee  in  laws  as  well  as  in  poli- 
tics. The  eriminal  laws  are  the  saoM,  but  the  laws  as  to  oivU 
rights  differ  as  widMv  as  the  poles.  With  a  Le||iaIaUir»  oom- 
posed  in  great  part  of  lawyers,  and  including  eminent  lawyers 
both  of  UppM  and  Lower  Canada,  we  are  surprised  tibaA  no 
effort  is  made  to  effect  the  great  national  woriL  of  assimilation 
of  laws,  li'aoilities  are  afforded  by  the  le^lature  fw  the  prao- 
tice  of  the  law  in  either  section  of  the  F^vince,  by  advocates 
from  the  other.  But  of  what  practiod  use  ore  these  Iheilities, 
when  the  laws  are  eo  dissimilar  that  the  study  of  many  years 
is  necessary  to  enable  any  person  ocmversant  with  the  laws  of 
one  section  of  the  Province  to  understand  the  laws  ^  the  other  I 


Thr  Lowrr  Canada  Jurist  for  Febmary  is  received.  It 
contains  reporte  of  fifteen  decided  cases,  none  <if  whidi  are 
of  more  than  local  importance.  Were  the  editon  of  the  Lower 
Canada  Jwriat  to  imitate  the  example  of  the  XomIm  JmriH^  and 
furnish  to  its  readers  original  dissertations  on  branohes  of  the 
Lower  Canada  laws,  we  apprehend  the  publication  would  be 
more  acceptable  to  its  reaoers.  As  it  is,  nowever,  its  value  as 
a  record  or  decisbno  of  permanent  value  eannot  be  overrated. 
It  appears  to  be  afaithful  olttonlcle,  so  fiur  as  it  gees,  of  Lower 
Canada  decisions. 


Thr  Edinburoh  Quartrrlt  and  Wrstxikstrr  are  received. 
The  first  opens  with  an  article  like  many  which  during  the 
last  fifty  years  have  apj^ared  in  its  pages,  in  earnest  advo- 
cacy of  a  liiturc^ical  Revision,  f^e  liowever,  in  its  earnestness 
from  any  exhibition  of  antipathy  to  the  BogliKh  Church,  or 
the  wish  to  weaken  the  power  df  that  relig^s  body.  The 
events  of  the  last  few  jears  will  cause  to  be  read  two  papers 
upon  subjects  similar  m  a  fbw  respects,  that  of  Japan  and  the 
Kingdom  of  Italy.  In  the  autobiopraphy  6f  Thomas  Carlyle 
happy  selections  make  the  reader  acquunted  with  some  of 
the  great  names  in  a  remarkable  literary  age.   A  short  paper 


upon  the  Victoria  Bridge  shows  some  attention  bestowed  upon 
Canada.  Other  papers  upon  interesting  topics  fill  up  the  pages 
of  this  number. 

Canada  and  the  North-west  are  made  the  sutject  of  two 
long  articles  in  the  WttlmiiuUr  and  Quariarfyf  in  which 
refoence  is  made  to  this  country  in  a  manner  calculated  to 
satisfr  its  most  ardent  admirer.  In  the  notices  tiius  given  to 
this  Province,  is  seen  one  of  the  favorable  results  of  the  visit 
of  the  Prince  of  Wales  during  the  past  year.  The  current 
events  are  treated  in  its  own  style  by  the  Weaiminsier,  in 
several  papers  upon  Italian  and  American  affkirs.  The  char- 
acteristic paper  of  the  present  number  upon  Theology,  is  in 
the  article  upon  Bible  infallibilitv.  The  review  of  contempo- 
rary literature  is  useful  as  a  ready  synopsis  of  the  chief  de- 
velopments in  Literature. 

The  Quarierijf  as  w^  as  tiM  Bdmburgk^  eontuns  a  review 
of  Motiey's  historical  work  upon  the  United  Netherlands, 
which,  dealing  with  the  chief  events  in  the  important  period 
of  a  great  nation's  history,  command  the  attention  of  the  reader 
even  to  considerations  regarding  the  sinking  of  a  people  whose 
power  was  respected  wherever  Sie  name  or  the  Snaniard  was 
neard.  In  an  article  upon  Sssays  and  Reviews,  tnis  number 
undertakes  a  criticism  trom  its  own  stand  point,  of  a  work 
which  has  lately  attracted  so  much  attention  in  England  and 
America,  under  tiie  name  of  "  Essays  and  Reviews. 

Tai  UHiniD  SvATis  iNBinuKaR  OAnvn  contains  the  usual 
amenni  of  useful  matter  pertaining  to  ite  sulyeots. 

Qodrt's  Lady's  Book  for  March  is  received.  It  opens  with 
a  most  beautiful  plate  of  "  Christ  blessing  the  litUe  Children." 
The  engraving  is  from  the  original  picture,  and  is  said  to  be 
the  first  engraving  from  the  picture  that  has  ever  been  pub- 
lished in  a  magasine.  The  fashion  plate  is  as  usual  superb. 
The  letterpress  is  interesting  and  instructive.  We  do  not  re- 
member ever  to  have  seen  a  better  number  of  Godey.  The 
Hagasine  improves  as  it  grows  okL  We  learn  that  itasucoess 
has  encouraged  dishonest  men  to  attempt  to  deonve  tin  publie 
by  sales  of  imitations.  Its  best  protection  agMust  such  dis- 
honest efforts  is  its  great  circulation  and  consequentiy  low 
price  of  subscription.  Without  the  circulation,  no  publisfaftr 
can  furnish  sudli  a  Magazine  at  the  price— $3  per  annum. 

APPOINTMENTS  TO   OFFICE,  &C. 

MOTABiia  pmua 

DAVXP  MOUiniON,  of  HHnfllo«i,»Q«k«^A«lonqr«iaAW^-(qMittB41Uk  fl^ 

1861.) 
MKLVILU  PARKKR,  orOookarllk,  iMmiM^eiUttod  W^  %  18SL) 
SAMSON  H.  GHJINT,  of  BanUton,  SnqiOra,  Attoncgr  at-lAW.— a««ttod  Ftb. 

»,18eii 
RORRRT  N.  QOOOH,  of  ToKOnto,  Bniiln^Gswtted  Vil>.  28, 1861.) 
JOHN  B.  ]lAoLBNNAN,tfOonwAU,BMiiiin,Buil«t«^t>I*w.-X3M0tted«Bl>. 

as,  1861.) 
CHARLB8  INGSBSGLL  BBN80N,  of  St  OtttMarlnM,  Ihquii^AttoraiiyvtJjtw. 

-<Oa««««d  l^t.  28,  18SU 
THOMAS  OOITON,  of  Fort  OMUt,  BiQain^ChMBltad  Wb,  28,  ISSl^ 
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1.  Monday  •••-••  JSaAr  Mfmiay.   Oonnir  Cttort  vuk  B^Ngate  Cvwt  ^mw 

It^gin.    BeeordM's  Qoiyrt  lita. 

2.  TiMflday.^......  OliaaoOTy  Kramlwatloa  Term,  Banrle  and  Ottawt  oommmoM. 

&  BatardfV-^-  •  pqnnty  Oourt «Bd  Smvonto Court  Tannafodi 

7.  BUNPAT  ^.^  lj<  AoMlay  o/fer  JftuterT^  ^^ 

8.  Monday  ..^^  Xoroato  qpruig  ^■riawj 

9.  Tnefldi^r  .o^.^  Otuuioeiy  EbouniiiatlaiiTenii,  Godaiidi  and  Commdl  eon. 
ISL  Mday ..........  lAii  day  for  aatOng  dow«  fir  haarliv  Cjhaiwfcy. 

14.  8mn>AT ami ANMlay fj^tarEiuler, 

16.  Monday  •••—••  I^Mt  day  fbr  nodoe  of  haarlMr  Ghanotry. 
dl.  8UNDAT.......  Sffti  SmicUttf  ajter  EatUr. 

9SL  Monday  .^...  Gkanoary  BaaringTaraa 

».  SUNDAT 4ik  StuuUn  ofianBadir, 

<0l  Tiwaday..  ^^  tott  day  iir  egaipl»ttng  >awiMiniiii1  BoMi.    lAitdaylbrNo^ 

iwMeota  to  giTo  Ilaca  of  t^air  landa. 

DtPOBTANT  BUBINI88  NOTIOl. 

^snm»ii^UtiUd%atht  PrapHdort  ofthit  Jowmol  are  rmaUd  to  remember  that 
aU  ourpatA  diM  acconttfr  hone  lemptaced  inthehandt  qf  Mutn.  Pattm  <£Ardaght 
Mlome^t,  Barrie,  for  ceUecUon;  and  that emly a  prmi»3pt rtmittamt  iothemwiU 

fOMOOtte. 

BUwith9reairiimiancethiatthMFr9pri£terahaMadoptedUiU  MOcy 

haMhetntompaUdio4»9iiH9rdiir  tamoiAetktmio  miui their oarrmi «yawae«, 
mikkh  are  very  heaxy. 

Jfew  thai  the  ue^filmtt  qftheJammeAJtm/tmrt^admiUad^U  we»U  metheim' 
refUomaJblUloexpeOt  thifi  (Ae  Prqfeuion  and  Qfficert  ftfihe  Oovrtt  mneU  aaaora  U  a 
bberolttqipoH,  IMtod^allowAvfAaaiMlMttoteaMd^brilaA'Mfftfer^ittau. 
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GOUBTS  OF  APPEAIi* 
HvmftM  Imt  ia  ranked  among  tihe  acienoeB,  bni  i$  nol  by 
«B7  rneaoB  a  pecfeot  aeienoe,  or  atattmreMtoiB  aoiperfsotlj 
wKkiitood  |M  a  floienoe.  Ahhoogh  it  oonteias  niMiie  WdH 
BadeiBtood  piiiid{deB  maoh  /diffionlty  anaea  in  tiiair  apjdi* 
•aatioii  to  the  Fanops  and  evar  oluuiiging  auMNunatancMa  of 


We  know  tihat  winter  foUowa  amnmer,  <]iat  night  anooeeda 
day, — iliat  tlie  ann  givea  )ight  by  day,  and  the  moon  by 
nighti — becanae  (^eae  are  fixed  by  the  immutable  law  of 
nainre ;  bot  widely  diffeient  ave  the  lawa  which  vegohite,  or 
are  auppoaed  to  regahU»  h«man  conduct^  oven  in  the  moat 
eiviliced  community. 

Though  human  kw  ia  a  rule  for  human  conduct,  yet,  aa 
it  ia  impoaaible  for  man  to  foreaee  all  the  contingenciea  that 
may  ariae  in  the  applioation  of  a  giyen  law,  the  law,  or  at 
leaat  ita  application,  muat  of  neceaaily  be  imperfect. 

Law  ia  not  enacted  to  meet  a  abgleatate  of  oirenmatencea 
paat  and  known,  but  aa  fiur  aa  poaaible  ia  general,  «nd 
deaigned  aa  a  rule  for  all  caaea  likely  to  axiae ;  but  when 
ftiture  eaaea  do  arise,  men,  owing  to  varioua  eauaea,  will  be 
found  to  diffM*  aa  to  the  application  of  the  law  to  the  new 
atate  of  facte.  For  thia  reaaon  there  muat  be  in  every 
mvOiced  atete  acme  authority  empowered  to  interpret  lawa, 
and  whoae  judgment  will  be  binding  on  partiea  concerned. 

No  two  men  can  be  found  exactly  to  correapond  in  phya- 
ical  [appearance.    8o  it  is  with  the  mind.    No  two  inen 


can  be  fo^nd  to  be  preoiaely  equal  in  point  of  intellectoal 
ability.  Different  men  have  different  minda,  and  anch  will 
be  human  experience  tiU  the  end  of  time* 

One  man  haa  clearer  pereeptiYc  fihcnltiea  than  another , 
one  ia  better  educated  than  another ;  one  more  logioal  than 
another;  one  more  indnatrioua  than  another,  and  ao  we 
might  numerate  many  other  pointe  of  diffcorence.  But  no 
matter  what  thfs  cauae  the  &ct  cannot  be  diaputcd»  meu 
differ  in  their  minda  and  at  the  aame  time  are  pBone  to  talke 
different  viewa  of  the  aame  aubjeot  matter. 

Judgea  are  no  move  than  men.  To  err  ia  human.  So 
it  may  be  aaid,  to  diffar  ia  human.  Then  when  Judgea 
differ  aa  to  the  law  what  ia  to  be  dooe  t  There  muat  be 
aome  plan  adopted  by  which  the  deoiaion  of  the  mpjori^ 
ia  to  gOYcm. 

In  modem  timea  the  affiuia  of  men  in  a  clvUiaed  com- 
munity are  not  only  numberleaa  but  of  diffensnt  d^greep  of 
impoitanee,  aad,  aa  a  conaequenco,  a  diyiaion  of  judicial 
labor  ia  neceaaary.  There  muat  be  one  aet  of  judgea  for 
caaea  of  conaidenble  importance,  and  another  aet  of  judgea 
for  caaea  of  leaaer  importance,  the  latter  being  by  &r  the 
more  numeroua,  and  therefore  requiring  the  greateat  num- 
ber of  judgea.  Thia  ia  ia  truth  the  cauae  of  the  inatitution 
of  Superior  and  Qountj  Judgea  in  the  moth^  countiy  a^d 
here. 

In  Upper  Canada  there  ia  a  yeiy  aceante  diviaiom  of 
judicial  labor  ia  matten  of  oitil  right-  There  are  the 
County  Judgea,  tibirty-one  in  finrnhnr,  correapciidiiig  with 
the  different  i&viaiona  of  the  Plrom0«^*-TCi<oh  judgie  au- 
preme  in  Ua  own  county.  Next  there  are  two  Superior 
Oo^rta  of  Common  Law  exeroiaiug  an  original  juri^dio- 
tion  BB  to  daima  of  a  certain  amount,  and  at  the  aame 
time  exerdring  an  appdlaie  juriadiction  fiom  deciaiona 
of  county  judgea,  by  meana  whereof  to  aeoure  aa  far  aa 
poorible  anifoimity  in  the  dedaiona  of  the  later.  Then 
there  la  the  Court  of  Obanceiy,  in  mabteia  of  equity 
exerciaing  an  original  juriadiction,  and  at  ibe  aame  time  aa 
appellate  juriadiction  fiom  the  equity  aide  ^  County  Courta. 
Laatly  there  ia  the  Court  of  Error  $ad  Aj^eal,  conaiating 
of  the  judgea  of  the  two  Superior  Gouita  of  Common  Law 
and  the  judgea  of  the  Court  of  Chanceiy,— in  all  nine 
judgea,  having  aimply  an  appellate  juriadiction  over  the 
courta  to  which  the  ju^^^  reapectively  bdong. 

Accurate  aa  thia  diviaion  of  labor  undoubtedly  ia  it 
needa  improvement.  The  two  auperior  courta  of  common 
law  are  of  co-ordinate  juriadiction.  If  each  decides  without 
reference  to  the  other  there  ia  a  danger  of  oonfiiet  of 
deciaiona.  A  conflict  of  deciaiona  ia  not  aeemly  and  oug^t 
to  be  avoided;  beaidea  it  ia  a  poaitive  evil,  aa  having  a 
tendency  to  aoeunralate  lawcoate  to  the  loaa  of  aukora.  So 
fiw  aa  the  original  juiiadiotion  of  ih0  Cowrie  ja  oonpenied, 
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an  uDdentonding  has  been  oome  to  wliioh  proYents  a 
oonfliot  of  deoisions.  It  is  oBoal  for  counsel  in  argument 
before  either  court  to  state  whether  or  not  the  same  ques- 
tion is  before  the  other  Court,  and  the  usual  result  is,  that 
the  two  courts  consult  and  probably  pronounce  similar 
judgments.  If  through  counsel  or  otherwise  either  court 
learns  that  the  other  has  already  determined  the  question 
raised,  it  te  the  practice  of  the  former,  to  pronounce  %pro 
forma  judgment  in  accordance  with  the  decision  of  the 
latter  court  In  this  way  conflict  is  avoided,  and  by  an 
appeal  to  the  Court  of  Error  and  Appeal,  error,  if  any,  is 
corrected.    So  &r  no  difficulty  is  experienced. 

But  it  is  to  be  remembered  that  each  of  the  superior 
oouriB  of  common  law  exercises,  besides  an  original,  an 
appellate  jurisdiction.  Here  it  is  that  a  difficulty  of  some 
consequence  arises.  An  appeal  lies  from  any  of  the  county 
courts  to  one  or  other  of  the  superior  courts  of  common 
law,  (the  party  dissatisfied  haying  the  choice  of  courts,) 
and  the  deoision  of  the  latter  is  conclusive  upon  the  parties. 
If  the  question  involyed  in  the  appeal  is  one  about  which 
the  courts  are  at  conflict,  the  party  dissatisfied  chooses  the 
court  which  is  certain  to  &vor  his  view  of  the  law  and  to 
decide  accordingly.  Thus  in  &ct  the  party  against  whom 
the  decision  is  deliyered  in  the  County  Court  has  an 
immense  adyantage  oyer  the  party  successful  in  that  court 
Neither  party  cares  much  which  way  the  county  judge  de- 
cides. Each,  hopes  that  the  decision  may  be  against  him  in 
order  that  he  may  while  appealing  so  direct  his  appeal  that 
the  decision  will  be  reyersed  without  further  or  other  appeal. 
Under  such  circumstances  the  party  who  fidls  in  the  County 
Court  is  really  the  successful  party.  This,  though  appa- 
lentiy  a  paiadox  in  sentiment,  is  an  abomination  in  practice. 

Take  an  illustration.  It  is  provided  by  sec.  4  of  Consol. 
Stat  U.  C.  cap.  45,  that  ^'  Every  sale  of  goods  and  chattels 
not  accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of  the 
goods  and  chattels  sold  shall  be  in  writing,  and  such  writ- 
ing shall  be  a  conveyance  under  the  provisions  of  this  Act, 
and  shall  be  accompanied  by  an  affidavit  of  a  witness  thereto 
of  the  due  execution  thereof,  and  an  affidavit  of  the  bar- 
gainee, &c.,  that  the  sale  is  bona  fide^  &c.,  and  such  convey- 
ance, &c.,  shall  be  registered  as  hereinaf^r  provided,  within 
five  days  from  the  execviing  thereof ^  othencise  the  sale  shall 
be  absolutely  void  as  againat  the  creditors  of  the  bargainor 
and  as  against  subsequent  purchasers  or  mortgagees  in  good 
fiiiih.''  The  question  arises  as  to  the  effect  of  the  five  days 
within  which  the  instrument  is  required  to  be  registered  as 
against  a  writ  of  fieri  foteiaM  placed  in  the  Sheriff's  hands 


between  the  day  of  execution  and  the  day  of  registry.    The 

Court  of  Queen's  Bench  holds  that  the  instrument  must  

jprevail   as  against  the  writ,   if  registered   witWu  the  jexpreijs  its  own  judgment  on  the  question  submitted. 


five  days,  (Feehan  v.  The  Bank  of  Toronto^  19  U.  C.  Q. 
B.  474,)  and  the  Court  of  Common  Pleas  in  a  suit  between 
the  veiy  same  parties  on  the  very  same  question,  has  arriv* 
ed  at  a  contrary  conclusion  {Feehan  v.  The  Bank  of 
Toronto,  10  U.  C.  C.  P.  32).  The  Judge  of  the  County 
Court  of  El^n,  in  an  elaborate  judgment,  (Mclnnee  v. 
Saightj  published  in  other  columns,)  coincides  with  the 
ruling  of  the  Court  of  Queen's  Bench.  The  suitor  against 
whom  the  County  Judge  rules  has  it  in  his  power  to  ap- 
peal, and  will  probably  do  so,  to  the  Court  of  Common 
Pleas,  which  court  will  reverse  the  decision.  If  the  decis- 
ion of  the  County  Judge  had  been  different  the  appeal 
would  have  been  to  the  Court  of  Queen's  Bench  with  an 
opposite  result 

In  view  of  such  facts  as  these  the  practice  of  law  becomes 
a  species  of  gambling,  and  the  sooner  the  difficulty  suggested 
is  adjusted  by  the  Legislatuse  the  better  for  suitors,  the 
better  for  the  profession,  and  the  better  for  the  reputation 
of  our  law  and  its  administration. 

It  may,  however,  be  said,  how  is  it  that  the  two  superior 
courts  of  common  law  are  at  conflict  on  such  a  question  f 
Why  is  it  that  the  one  did  not  deliver  a  pro  forma  judg- 
ment, in  accordance  with  the  decision  of  the  other,  and 
leave  the  parties  to  their  remedy  in  Error  and  Appeal  f 
We  cannot  answer  the  questions,  but  do  not  see  that  a  pro 
forma  judgment  would  have  improved  the  matter,  so  long 
as  the  decision  of  either  of  the  superior  courts  is  final  on 
an  appeal  fh>m  a  County  Court  Let  us  suppose  that  the 
Court  of  Common  Pleas  had,  though  differing  in  opinion 
ftom  the  Court  of  Queen's  Bench,  given  a  pro  /bniMs 
judgment,  contrary  to  their  own  convictions,  but  in  accor- 
dance with  the  Queen's  Bench  decision,  that  course  would 
have  been,  we  admit,  very  proper  and  very  reasonable,  but 
only  so  long  as  the  unsuccessful  party  could  cany  hb  plaint 
into  the  Court  of  Error  and  Appeal.  It  is  of  Uttie  conse- 
quence which  way  a  court  decides,  if  the  decision  is  given 
merely  to  enable  the  unsuccessful  party  to  appeal  to  the 
highest  tribunal  in  the  colony.  But  the  case  is  very 
different  where  one  of  the  co-ordinate  courts  between  whioh 
the  conflict  exists  is  sitting  as  a  court  of  appeal  from  a 
decision  pronounced  by  a  county  judge.  To  ask  the  court, 
under  these  circumstances,  to  deliver  a  pro  forma  judg- 
ment contrary  to  their  own  convictions,  which  would  have 
the  effioct  of  concluding  the  parties,  would  be  to  ask  it  to 
perpetrate  a  1^  farce.  Hence  it  was  that  the  Court  of 
Common  Pleas  during  last  term,  in  the  case  of  Dickeon 
V.  Pinchf  (reported  among  the  list  of  judgments  elsewhere) 
laid  down  the  rule,  that,  where  a  Court  sits  in  the  exercise 
of  an  appellate  jurisdiction,  it  will  not  consider  itself  bound 
by  the  deoision  of  a  Court  of  co-ordinate  jurisdiction,  but 


1861.] 


LAW    JOURNAL 


83 


This  rule  is  a  very  proper  one  nnder  the  circumstances, 
and  good  so  far  as  it  goes,  but  yet  has  not  the  effect  of 


this  paper  we  alluded.  The  parties  are  concluded  by  the 
judgment  of  the  Superior  Court.  It  may  be  that  the 
leaning  of  the  Courts  sa  on  the  question  of  registry  of  bills 
of  sale,  is  well  known  beforehand.  The  party  unsuccessful 
in  the  Court  below,  avails  himself  of  that  knowledge  to 
choose  his  court  of  appeal,  and  has  his  case  decided  just 
as  he  pleases.  The  triumph  in  the  Court  below  is  convert- 
ed into  signal  and  inevitable  defeat  in  the  Court  above,  and 
thus  effect  is  given  to  a  despicable  dodge.  This  is  a  species 
of  legal  jugglery  which  we  desire  to  see  abolished. 

It  is  not  for  us  to  suggest  the  precise  remedy.  We  have 
exposed  the  abuse,  and  must  leave  the  remedy  in  the  hands 
of  those  who  have  the  ability  to  apply  it.  The  nature  of 
it  must  entirely  depend  upon  the  extent  to  which  reform 
is  to  be  carried.  If  a  re-construction  of  the  appellate  juris- 
diction of  the  Courts  be  intended,  the  remedy  could  be  ap- 
plied so  as  to  harmonize  with  the  altered  plan  and  to  form 
a  part  and  parcel  of  it.  If  something  less  be  intended,  then 
a  simple  remedy  woxdd  be  to  provide  in  some  form  that 
litigants  irom  a  County  Court  shall  not  be  concluded 
by  the  judgment  of  either  of  the  Superior  Courts  of 
Common  Law  where  upon  the  question  invdred  a  con- 
ffiot  of  decifflon  between  it  and  the  other  Court  exists, 
but  be  at  liberty  to  cany  the  appeal  into  the  Court  of 
Error  and  Appeal,  and  there  have  it  determined.  A  less 
expensive  and  more  expeditions  proceeding  wodd  be  in 
such  a  case,  under  given  regulations,  to  allow  the  parties 
at  once,  as  if  by  writ  of  error,  to  carry  the  case  direct  from 
the  County  Court  to  the  Court  of  Error  and  Appeal. 
Either  the  one  or  die  other  would  be  a  decided  improve- 
ment upon  the  present  anomalous,  unsatisfiictoiy,  and  most 
pernicious  system. 


One  object  of  every  judicial  investigation  is  the  porsuit 
of  truth.     Were  all  men  reliable  the  pursuit  would  be  in 
surmounting  the  difficulty  to  which  in  the  previous  part  of]  most  cases  direct  and  satbfactory.     But  when  we  reflect 
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Justice  is  usually  personified  as  a  blindfolded  but  amiable 
looking  lady  in  a  sitting  posture,  holding  in  one  hand  a 
sword  and  in  the  other  poising  scales. 

Varied  qualities  are  attributed  to  her.  She  is  said  to  be 
severe,  stem,  impartial,  and  merciful ;  but  no  one  attributes 
to  her  the  quality  of  omniscience.  WhUe  in  search  of 
truth  she  is  constrained  to  make  use  of  witnesses,  who, 
being  fallible  creatures,  are  as  likely  to  take  advantage  of 
her  blindfold  state  as  to  direct  her  in  the  paths  of  truth. 

Bentham  describes  witnesses  as  being  the  eyes  and 
ears  of  Justice.  As  with  the  natural  eye  or  ear  when 
in  a  diseased  state,  it  is  possible  to  receive  a  wrong  impres- 
sion, so  with  these  artificial  eyes  and  ears,  it  is  possible  to 
be  deceived. 


that  a  man  may  be  mistaken  in  his  narration  of  what  he 
saw  or  heard,  or  owing  to  interest,  or  some  venal  motive, 
may  not  choose  to  narrate  what  he  saw  or  heard,  but  the 
contrary,  the  pursuit  by  such  means,  so  hx  from  being 
direct  may  be  tortuous,  and  so  fiir  from  being  satisfactory 
may  be  impossible. 

The  tempter  is  not  idle  in  the  aflairs  of  this  life.  The 
temptations  to  deceit  and  falsehood  are  many.  It  is  not 
every  man  who  yields  to  the  temptation,  but  while  con- 
scious that  some  men  do  so,  it  behoves  all  connected  with 
the  administration  of  justice  to  be  circumspect.  Taylor  in 
his  work  on  Evidence  well  says,  that  ^^  in  judicial  investi- 
gations the  motives  to  pervert  the  truth  and  to  perpetuate 
fidsehood  and  fraud  are  so  multiplied,  that  if  statemeiits 
were  believed  in  eourts  of  justice  with  the  same  undescrim- 
native  credulity  as  in  private  life,  much  wrong  would  be 
unquestionably  done.'' 

Considerations  such  as  these  have  for  a  long  time  oper- 
ated so  powerfully  in  the  administration  of  British  Juris- 
prudence as  entirely  to  exclude  the  testimony  of  particular 
classes  of  persons.  Bather  than  allow  the  evidence  to  be 
given  and  its  credibility  to  be  weighed  by  tlM^  whose  duty 
it  may  be  to  hear  and  determine,  the  legislature  preferred  to 
exclude  the  testimony  in  toio.  Of  late  a  different  rule  has 
guned  strength  both  in  Great  Britain  and  in  Canada  ;  the 
grounds  of  incompetency  are  being  gradually  removed. 

From  the  earliest  time  the  testimony  of  parties  to  a 
cause  has  been  excluded  on  the  ground  of  interest  Their 
interest  in  the  result  of  the  cause  has  been  deemed  an 
insuperable  bar  to  the  reception  of  their  testimony.  Of 
late  yean  the  English  le^slature  has  weakened  the  obstruct 
tion  by  the  creation  of  numerous  exceptions  to  the  rule  of 
exclusion,  and  finally  has  removed  the  obstruction  itself. 

On  22nd  August,  1843,  the  English  Act  6  &  7  Tic. 
cap.  85,  was  passed.  It  recited  that  enquiry  after  truth  in 
courts  of  justice  was  often  obstructed  by  incapacities  created 
by  the  then  existing  law,  and  that  it  was  desirable  that  full 
information  as  to  the  facts  in  issue  should  be  laid  before 
the  persons  who  are  appointed  to  decide  upon  them,  and 
that  such  persons  should  exercise  their  judgment  on  the 
credit  of  the  witnesses  adduced,  and  on  the  truth  of  their 
testimony.  It  then  enacted  as  a  general  rule,  ^Uhat  no 
pergon  offered  as  a  witness  shall  hereafter  be  excluded  by 
reason  of  incapacity,  for  crime  or  interest,  from  giving  evi- 
dence.'' To  this  Bule  an  exception  was  created  in  these 
words, ''  Provided,  that  this  Act  shall  not  render  competent 
any  party  to  any  suit,  &c.,  individually  named  in  the 
Record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises 
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Bought  to  be  reooyeied  in  ejeotment,  or  the  landlord  or 
other  person  in  whose  right  any  defendent  in  replerin  may 
make  cognisanoei  or  any  person  in  whose  immediate  or 
inditidoal  behalf  any  action  may  be  brought  or  defended^ 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such 
persons  respeetiyely/' 

In  1846  tiie  English  Le^ature  while  establishing 
County  Courts  went  stUl  fttrther^  by  enaoting  in  regard  to 
these  Courts,  '^  that  on  the  hearing  or  trial  of  any  aotion, 
or  on  any  other  proceeding  under  this  Aot|  the  parties 
thereto,  their  wives  and  all  other  persons,  may  be  examined 
either  on  behalf  of  the  plaintiff  or  defendant,  upon  oath  or 
solemn  affirmation  '*  (9  &  10  Yie.  o.  95). 

The  experiment  of  universal  competency  having  been 
found  satis&ctoiy  as  to  County  Courts,  the  English  Legis- 
lature in  1851,  except  as  to  husbands  and  wives,  repealed 
the  Proviso  to  the  Act  of  1846,  and  thus  in  effect  rendered 
all  persons,  plaintiffii  or  defendants,  in  any  courts  superior 
or  inferior,  in  England  competent  and  compellable  to  give 
evidence  for  and  against  themselves  (14  &  15  Vic.  cap.  99). 

In  Uppor  Canada  we  foUowed  the  fo<^tep6  of  the  English 
Legislature,  but  in  course  of  time  found  it  pmdeaft  in  some 
measure  to  letraoe  our  steps. 

In  1849  the  Canadian  LegialaturSi  passed  an  Act  (12 
Yic.  cap.  70),  which  may  be  shortiy  dMttibed  M  a  tfan- 
script  of  the  English  Statute  6  &  7  Yic.  cap.  48,  containing 
both  the  Bule  and  the  exceptions  created  by  thut  Statute. 

In  1851  the  Canadiaa  Legislaliire  JwSsed  k  Bec<md  Aet, 
in  effect  the  same  as  the  English  Act  of  14  &  15  Yic.  cap. 
99,  our  Act  bebg  14  ft  15  Yic.  eap.  66 ;  the  EngUeh 
Act  was  passed  on  7ih  August,  1851,  and  our  Aet  on  SOtih 
Augusty  1851. 

The  adnusnbiliQr  6f  partis  to  a  eaAse  to  give  evidoMe 
OB  their  own  behalf  was  not  in  Upper  Oinada  found  to  be 
conducive  to  the  ends  of  public  moraKty,  akid  the  Canadian 
Legislature  at  its  next  eeesion  repealed  the  Act  of  14  k  15 
Vie.  ci^.  66,  and  re-enacted  the  12  Yic.  cap.  70  (16  Yic. 
cap.  19).  The  result  is,  that  our  law  of  evidence  is  ou  the 
same  footing  as  was  the  English  law  in  1846.  Parties  to 
a  cause  are  not  now  competent  to  give  evidence  on  their 
own  behalf,  but  are  compilable  to  give  evidence  at  the 
instance  of  their  opponents  (Consol.  Stat.  U.  C,  chap.  32, 
ss.  3  &  4). 

In  the  Canadian  Act  of  1851  a  provision  was  made  to 
the  effect,  that  ai^  party  to  a  suit,  &c.,  might  be  examined 
at  the  instance  of  the  opposite  party,  provided  that  a 
subpoona  were  served,  or  at  least  eight  days  notice  given 
prbr  to  the  time  of  the  examination.  It  was  also  provided, 
that  if  the  party  should  not  attend  tiie  non-attendance 
might  be  taken  as  an  admission  pro  confeuo  against  him 
<14  &  14  Yic.  cap.  66, «.  2). 


The  latter  provision  is  still  the  hiw,  and  as  we  propose  to 
make  some  practical  observations  upon  it,  we  publish  the 
dause  in  words  at  length  : — 

**  Whenever  any  party  in  such  proceeding  desires  to  call 
the  opposite  party  aa  a  witness,  he  diall  either  subpcena  sucb 
party,  or  give  to  him  or  his  attorney  at  least  eight  days 
notice  of  the  intention  to  examine  him  as  a  mtness  in  the 
cause,  and  if  such  party  does  not  attend  on  such  notice  or 
subposna,  such  non-attendance  shall  be  taken  as  an  admis- 
sion pro  eanfeno  against  him  in  any  such  suit  or  action, 
unless  otherwise  ordered  by  the  Court  or  Judge  in  which 
or  before  whom  such  examination  is  pending,  and  a  general 
finding  or  judgment  may  be  had  against  the  party  thereon, 
or  the  |daintiff  may  be  non-suited,  or  the  proceedings  in  the 
action,  or  such  suit  may  be  postponed  by  the  Court  or 
Judge  on  such  terms  as  the  Court  or  Judge  see  fit.''  (Con. 
Stat  U.  C.  cap.  82,  sec.  15.) 

The  reading  of  this  enactment  suggests  the  propriety  of 
some  remarks  on  the  enactment  itself.  It  provides  tiiat  a 
party  to  a  suit  may  call  his  opponent  as  a  witness, — ^it  pre- 
scribes the  means  by  which  tiiat  object  is  to  be  effected, — 
it  describes  the  effect  of  non-attendance, — ^it  raises  the 
question  as  to  relief,  if  any,  from  the  effiact  of  non-attend- 
tace,  and  suggests  an  enquixy  as  to  tho  effect  of  aitendsace. 

It  has  been  held  that  the  operatioii  of  the  section  is 
restricted  to  |Murtiee  to  an  action  or  suit  rendent  within  the 
jUfiadietion  of  the  eotrt.  (See  jRilefttfi  v.  Dae^,  10  U.O. 
Q.B.  689 ;  Tyrt  v.  WiXkm^  18  U.O.  Q.B.  46.)  Where  a 
patty  is  i^esident  Without  the  jutisdictieii,  the  only  course 
to  be  taken  would  seem  to  be  the  ordiaaiy  one  of  issuing 
a  commissi6u  to  examine  him.  (/&.) 

Tbe  bbjeot  of  the  enactuient  mKy  be  aitaitied  by  either 
6tte  of  %ii^  oonxies — eitbeir  to  eubposnl^  the  part^i  or  to 
cause  a  notice  to  examine  to  be  served  at  least  eight  days 
before  the  time  appointed  for  the  examtaatioUi  The 
fiubpcena  must  be  personally  served,  but  the  notioe  to 
examine  may  be  either  served  ou  the  party  himself  or  hia 
attorney.  Though  the  statute  is  silent  on  the  point,  it  is 
only  proper  that  at  the  time  of  service,  expenses  should 
be  tendered.  A  suitor  is  under  no  obligation  to  be  in 
court  when  his  cause  is  tried.  £[e  may  be  living  at  a 
distanoe,  and  may  be  poor,  or  infirm,  and  unable  to  travel 
on  foot.  It  is  now  very  much  a  matter  of  course  for  one 
partf  to  give  a  notice  to  the  opposite  party  to  attend  and 
be  examined,  though  in  many  cases,  when  he  attends,  he  is 
Hot  put  in  the  box.  In  cases  in  which  the  party  who  has 
brought  his  opponent  to  court  does  not  call  him  at  the 
trial,  the  party  attending  has  no  opportunity  of  exacting 
his  expenses,  as  he  might  do  if  called  to  the  book  to  be 
sworn.  It  should  therefore  be  understood  that  when  the 
tender  of  expenses  is  omitted,  the  party  giving  the  notice 
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18  not  likely  to  gaia  any  advantage  from  it  if  his  opponent  I  which  or  before  whom  such  examination   is  pending," 


fail  to  attend,   (Per  Bobinson,  C,  J.,  in  Street  v.  Faulkner^ 
15  U.C.  Q.B.  116.) 

If  the  |Mrty  do  not  attend,  the  non-attendance  does  not 
of  neoesaity  entitle  his  opponent  to  judgment  ^ro  con/esso. 
The  qovt  or  judge  before  whom  the  cause  is  entered  for 
Imlyhaa  a  diaoretion  in  the  matter^  axhi  may  order  that  the 
noQ-attendaiiofi  shall  not  have  that  effect.    The  statute 
provides  that  the  non-attendanoe  shall  be  taken  as  an 
admission  pro  eomfe^m^  Ao.^  %nlcn  otherwise  ordered  by 
the  court  or  judge  in  which  or  before  whom  such  examinar 
tkm  is  pending.    The  couH  or  judge,  under  the  usX^  may, 
instead  of  aMowing  judgment  pro  wnfano^  poftpone  the 
proceecBngs  on  terms  of  payment  of  costs,  &e.     Unless, 
however,  otherwise  ordered,  a  general  finding  of  judgment 
may  be  had  against  the  party  absent,  or  the  plaintiff,  if 
the  party^  may  be  nonsuited.  -  If  no  order  to  the  contrary 
is  made,  the  statute  is  imperative,  as  a  consequence,  that 
the  case  shall  be  taken  pro  confetso  against  the  party  failing 
to  attend.     It  is  however  no  ground  for  setting  aside  a 
verdipt  for  tha  plaintiff,  that  he^  though  notified  to  attend, 
failed  to  do  so,  where  he  is  not  called  at  the  trial,  and  where 
the  counsel  for  defendant  at  the  time  of  the  trial  is  nbsent. 
(^Pegg  ei  al  v.  Plank^  3  U.  C.  0.  P.  396.)    If  the  party 
fiiiling  to  attend  be  the  defendant,  and  the  plaintiff's  cause 
is  of  a  specific  determinate  character,  by  the  nature  of  the 
contract  between  the  parties,  and  the  defendant  by  his 
pleading  admits  the  cause  of  action  as  stated,  and  only 
relies  on  proving  it  to  be  discharged  and  satisfied,  it  is  not 
dear  that  the  plaintiff  has  a  right  to  stop  the  defendant's 
counsel  from  entering  into  his  evidence  and  endeavoring  to 
prove  his  plea.    It  may  be  asked,  eui  bono,  to  allow  die 
defendant  to  go  into  his  evidence,  vrtien,  alter  it  is  con* 
eluded,  no  matter  how  clear  the  proof,  the  plaintiff  would 
be  entitled  to  a  verdict  pro  con/eiw,  beoaose  the  defendant 
did  not  appear  when  called  upon  by  the  plaintiff  to  give 
evidence  on  <ihe  plaintiff's  case  in  reply.    This  objection 
does  not  appear  to  be  insuperable.    The  court  or  judge 
before  whom  the  cause  b  tried  has  a  discretion  to  exercise, 
and  the  exercise  of  that  discretion  might  materially  depend 
on  what  might,  under  the  circumstances,  be  proved.    (Per 
Draper,  J.,  in  McOaan  v.  J^eyes,  12  U.C.  Q.B.  429.) 

On  general  principles^  the  manner  in  which  discretion  is 
exercised  by  a  judge  on  whom  a  discretionary  power  is 
imposed,  is  not  jsubject  to  revision.  The  effect  is  an^ogoua 
to  that  which  takee  pkoe  when  a  party  loses  costs,  unless 
the  judge  certify.  The  statutes  there  determine  the  right 
of  the  party  when  the  judge  declines  to  certify,  and  so  it 
may  be  argued  that  this  statute  settles  the  position  of  the 
parties,  where  the  judge  has  not  interposed  to  relieve 
against  its  imperative  operation.    <<  The  ooort  or  judge  in 


evidently  means  only  the  court  or  judge  in  which  or  before 
whom  the  party  would  have  been  examined  if  he  had 
attended,  not  the  court  in  which  merely  the  action  happens 
to  be  pending.  This  is  an  important  point.  It  may  happen 
that  a  party  meaning  to  attend  is  prevented,  from  some  good 
cause,  which  cannot  he  made  to  appear,  when  the  suit  is 
called.  So  it  may  happen  that  a  party  is  really  ignorant  of 
the  notice  served  on  his  attorney,  and  this  possibly  without 
any  fault  of  the  attorney,  who  may  take  the  usual  and 
proper  means  of  sending  information  to  his  client,  which 
by  some  accident  fails.  If  the  judge,  having  all  the  facts 
before  him,  takes,  as  may  be  afterwards  thought,  too  rigor- 
ous a  course  at  the  trial,  or  if  he  decides  quite  reasonably 
upon  the  facts  as  they  appear  before  him,  but  something  is 
afterwards  shown  which  wholly  excuses  the  non-attendance, 
and  would  have  led  to  a  different  course  if  known  at  the 
trial,  can  the  court  in  banc  in  either  case  give  relief  by 
granting  a  new  trial?  The  court  would  certainly  pause 
before  giving  relief  in  the  first  case  supposed^  even  if  the 
power  to  do  so  wer^  clear,  but  might  feel  compelled  to 
grant  a  new  trial  in  the  second  case  supposed.  (Per 
Robinson^  C.  J.,  in  MGann  v.  JEeyes,  12  U.C.  B.B.  429.) 

Suppose,  howeveTi  di»t  the  party  attends ;  suppose  he 
is  called  and  sworn  m  a  witness,  and  examiped  by  his 
opponent,  must  his  croasrexiunination  be  restrijpt^4  to  bis 
exfminaticm  in  chief  f  The  Court  of  Q^eea's  Beiich 
(Bomm  J^  di$9$iuiente)  held  the  affirmative  (fie^  Lamb  v. 
Ward  €t  al,  18  U.C.  Q.B.  304),  and  the  Court  of  Common 
Pleas  unauimously  held  the  negative.  (^Dickson  v.  Pinchf 
H.  T.  1861,  M.  S.)  The  question  is  one  of  the  greatest 
importance,  and  unless  at  once  settled  by  legblative  decla- 
ration must  lead  to  great  inconvenience.  The  conflict  of 
the  two  courts  of  coordinate  jurisdiction  enables  each  judge 
of  either  of  the  courts  to  follow  his  own  conviction,  and 
leaves  judges  of  county  courts  to  sit  in  judgment  on,  instead 
of  following  the  decisions  of  the  judges  of  Hhe  superior 
courts.  Look  at  the  actual  effect  of  ^  this  glorious  uncer- 
tainty in  the  law.''  During  the  pnaoat  qpriogi  the  judges 
of  the  superior  courts  are  on  cinmit.  A  judge  of  the 
Queen's  Bench  is  asked,  in  a  Common  Pleas  cause,  to  rule 
that  a  party  called  by  his  opponent  is  a  ^tness  in  the  cause 
for  all  purposes,  and  declines;  the  party  against  whom  be 
rules  is  certain  to  obtain  «  new  trial,  on  the  ground  of 
rejection  of  evidence.  So  the  reverse.  A  judge  of  the 
Common  Pleas  is  asked,  in  a  Queen's  Bench  cause,  to  rule 
that  a  party  called  by  his  opponent  cannot  be  cross-exam^ 
ined  except  as  to  the  subject  ma,tter  of  his  examination  in 
chief,  and  declines.  The  par,ty  against  whom  he  rules  must 
obtain  a  new  trial,  on  the  ground  of  rejection  of  evidence. 
So  as  to  .county  judges.    A  county  judjge  rules  with  th^ 
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decision  of  the  Queen's  Bench;  the  party  dissatisfied 
appeals ;  has  the  choice  of  his  court  of  appeal ;  appeals  to 
the  Common  Pleas^  who  reverse  the  decision  of  the  judge 
of  the  County  Court.  So  if  a  county  judge  rules  with  the 
Common  PleaS;  the  party  dissatisfied  appeak  to  the  Queen's 
Bench;  and  has  the  decision  reversed.  But  somebody  says, 
why  hot  cany  the  question  into  the  Court  of  Error  and 
Appeal,  and  have  it  determined  there  J  This  is  easier  said 
than  done.  The  two  vice-chancellors  are  known  to  be  of 
tlie  same  opinion  as  the  two  senior  judges  of  the  Queen's 
Bench — ^in  all,  four.  Then  there  are  the  three  judges  of 
the  Common  Pleas,  and  the  dissenting  judge  of  the  Queen's 
Bench — ^in  all,  four.    Hence  the  probability  is  strong,  that 

the  judges  of  the  Court  of  Error  and  Apped  would  }>e\!^*' '^,'!!!^^*'.!^,'T^^  ^^''^''^^.l^^ 

„,..--  ,,  ..  ^      JT*^      ,        .      ted  to  pass  folded  within  the  nowspapers  sent  by  them  to  their 

equally  divided  on  the  question.  The  fact  is  that  the 
L^lislature,  and  the  Legislature  alone  must  settle  this 
vexed  question,     tt  really  matters  little  in  which  way  it  is 


If  we  had  only  one  correspondent,  we  admit  that  the 
<' within  envelope"  would  in  all  probability  have  enabled 
us  to  ''warn"  him,  &o. ;  but  as  our  correspondents  are 
many  and  far  between,  we  must  plead  our  inability  to  do 
what  is  requested  of  us. 

For  the  information  of  all  oonoeraed  (inclu£ng  the 
unknown  one,  if  this  number  meets  his  ey^),  wepubBsh 
the  clause  of  the  Post  Office  Act  bearing  upon  the  deKn- 
quency : 

**  To  enclose  a  letter  or  any  writing,  or  to  make  any  written 
marks  to  strre  the  purpose  of  a  letter,  or  to  enclose  any  etiier 
thing  in  a  newspaper  posted  to  pass  as  a  newspsper  at  the  rate  of 
postage  i^pUeable  to  a  newspaper  (ezoept  in  the  ease  of  the 


settled,  so  lobg  as  it  be  settled.  It  should  therefore  be 
settled  without  loss  ot  time.  We  hope  that  some  member, 
with  an  eye  to  practical  legislation,  will  not  lose  the  oppor- 
iunity  of  enacting  a  Very  mmple  but  most  urgent  piece  of 
l^;iBlatioik. 

PAT  PROPER  POSTAGE. 

It  is,  we  presume,  known  to  most  of  our  correspondents, 
(hat  in  Canada,  as  well  as  in  other  countries,  the  postal 
department  is  not  only  a  great  convenience  to  the  public, 
but  designed  to  be  a  source  of  revenue  to  the  Gbvemment. 

It  is  also,  we  presume,  known  that  the  postage  on  a 
letter  exceeds  that  on  a  newspaper  or  other  printed  matter. 

It  should  also  be  known  that  to  enclose  a  letter^  or  to 
make  any  written  marks  to  serve  the  purpose  of  a  letter,  in 
a  newspaper,  is  not  only  a  fraud  upon  the  Government,  but 
a  misdemeanor,  punishable  as  kuch. 

These  remarks  have  been  caused  in  consequence  of  the 
receipt  by  us  from  the  Post  Office  Department,  of  a  notice 
in  the  following  form : 

^  Writing  having  been  discovered  fraudulently  concealed  in  a 
newspaper  addreesed  to  yon,  under  the  within  envelope,  the  Post- 
Biaster-General  requests  that  you  will  be  good  enough  to  warn 
your  correspondent  to  deslBt  firom  a  practice  so  improper  and 


sabsoribers),  shall  be  a  misdemeanor." — (Consol.  Stat  Can.  cap. 
81,  seo.  65,  snbseo.  10.) 

To  mail  ''  a  newspaper  posted  to  pass  as  a  newspaper  at 
the  rate  of  postage  applicable  to  a  newspaper,"  is  no 
offence,  but,  so  far  as  the  Government  is  concerned,  a 
very  praiseworthy  act,  and  one  which,  so  far  as  we  are 
concerned,  if  pre-paid,  may  be  repeated  ad  Ubitum;  but, 
in  r^ard  to  the  newspaper,  to  do  any  one  of  the  three 
following  things,  is  an  offence  within  the  meaning  of  the 
enactment : 

1st.  To  inclose  a  letter,  or  any  forcing. 
2nd.  To  make  any  written  marks  to  terve  the  purpose 
of  a  letter. 
8rd.  To  enclose  any  other  thing. 

The  only  exc^tum  is  in  finvor  of  newspaper  publish- 
ers, who  are  allowed  to  enclose  aooounts  and  recdptsi 
which  are  permitted  to  pass  folded  within  the  newspapers 
sent  by  them  to  their  subscribers.  It  is  quite  possible  that 
newspaper  publishers  enclose  to  their  subscribers  more 
accounts  than  receipts,  but  that  is  no  affiur  of  the  Govern- 
ment y  the  intention  of  the  Government  is  good,  whether 
the  privilege  allowed  be  used  seldom  or  often. 


NEW  MAP  OP  OANADA  WEST. 

Messrs.  Tackabuiy  Brothers  &  Co.,  of  London,  C.  W., 

have  in  ooursd  of  preparation  a  new  Map  of  Upper  Canada, 

illegal.   An  offence  of  the  nature  in  question  is  declared  by  statute  I  showing  roads,   concessions,   lots,  location   of  ohurohes. 


to  be  a  misdemeanor,  and  is  pumshable  as  such. 
"Post  Office  Department^  Quebec,  2l8t  Mardi,  1861." 

We  are  pidned  to  think  that  any  correspondent  fraudu- 
lentiy  concealed  wnting  m  a  newspaper  addressed  to  us, 
and  should  most  certainly  do  as  tiie  Postmaster-General 
requests — ^wam  our  correspondent  ''to  desist  from  a  prac- 
tice so  improper  and  illegal^'-— were  it  not  for  one  thing, 
which  iS|  that  we  know  no  more  of  the  correspondent  than 
does  tiie  Postmaster-General  himself. 


school-houses,  &o.  This  Map,  we  are  informed,  will  be 
constructed  upon  the  most  improved  principles.  It  is  to 
be  engraved  iipon  copper-plate,  and  will  manifest  a  very 
high  order  of  workmanship.  It  will  certainly  be  one  of 
the  most  complete  things  of  the  kind  issued  in  Canada, 
and  be  published  at  a  price  so  low  as  to  place  it  within 
the  reach  of  all.  We  are  told  that  it  will  be  issued  during 
the  present  year.  We  wish  the  projectors  the  success  which 
their  enterprise  deserves. 


1861.] 
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MR.  PATTON'S  JURY  BILL. 

Mr.  Patton  has  again  brought  ap  his  bill  to  allow  yer- 
dictfl  to  be  rendered  on  trial  by  jury  in  civil  caaeSi  although 
the  jury  may  not  be  unanimous.  We  see  the  bill  has  pas- 
sed the  Upper  House. 

Importunity  may  do  mnch^  as  in  the  case  of  the  widow 
of  old,  but  we  ooutinue  to  retain  our  opinion  that  the 
change  is  uncalled  for,  and  unnecessary ;  and  we  believe 
that  if  every  judge  and  every  barrister  in  Upper  Canada 
oould  be  heard  on  the  subject,  not  one  in  fifty  would  speak 
in  &vour  of  it. 

The  reason  assigned  in  the  preamble,  u  not  correct  It 
is  put  with  the  doable  negative,  that  ^^  it  not  unfrequently 
happens''  that  juries  are  unable  to  arrive  at  a  unanimous 
decision.  That  is,  it  frequently  so  happens.  We  jmn 
issue  at  once  with  Mr.  Patton,  and  deny  the  fact ;  and  we 
should  like  to  know  from  what  source  the  information  is 
derived.  If  we  are  rightly  informed,  not  more  than  four 
such  cases  have  occurred  in  the  courts  of  the  county  Where 
Mr.  Patton  has  practised,  for  the  last  seventeen  years. 

We  trust  that  the  House  of  Assembly  will  requite  proof 
of  the  matter  of  fitct  stated  in  the  preamble,  before  adopting 
the  measure.  It  may  find  supporters  among  the  Chancery 
men  firom  Upper  Canada,  but  we  cannot  think  it  will  be 
fiftvourably  viewed  by  any  member  of  the  Common  Law  bar. 


MR.  S.  a  WHIPPLE. 

We  published  some  time  since,  a  letter  from  Mr.  Whip- 
ple, with  some  remarks  which  appeared  to  be  called  for  by 
the  occasion.  We  have  recently  received  a  letter  fh>m  a 
correspondent,  but  not  for  publication,  written  '^  to  dis- 
abuse our  minds  with  regard  to  what  might  be  supposed 
to  be  a  want  of  candor  on  the  part  of  Mr.  Whipple.''  Our 
correspondent  gives  a  full  and  satisftctory  explanation  of 
ihe  circumstances,  and  adds,  ^'  Mr.  Whipple  is  an  upright 
generous-hearted,  honourable  man,  and  would  not  stoop  to 
« low  thing.  I  hope,  therefore,  you  will  accept  this  ex- 
planation from  me,  even  at  this  late  period." 

In  view  of  the  information  now  given,  our  readers  will 
see  that  the  remarks  made  contain  no  reflection  on  Mr. 
Whipple.  ^'  The  cap  does  not  fit"  We  willingly  recur 
to  the  subject  to  say,  we  are  quite  satisfied.  Our  readers 
cannot,  afker  this  explanation,  retain  any  unfavourable  im- 
pression in  respect  to  Mr.  Whipple. 


JUDGMENTS. 


QUEEN'S   BENCH. 
Present:  RoBursov,  C.J. ;  MoLbav,  J.;  Bvmfts,' J. 

Blweh4»19CL 

Btck  V.  JTfu^.-^Riile  diadiargedk 

MeDoneU  v.  Murphy, — ^Bale  to  eater  verAot  for  deffodant  dli- 
eharged. 

Rieey.  TTfUt.— Rule  disoharged. 

Irvin$  V.  NiehoUon, — ^Bale  niti  discharged: 

Mobm$on  v.  Spry, — Rale  discharged. 

VanBreeklm  t.  Corporation  of  Town  of  Brantford. — Rale  ^s- 
oharged.     McLean,  J.,  diuentiente, 

Rud  V.  W$dg€, — Rale  fiin  refuted. 

E7ueutor9  of  Baldwin  v.  Foster, — Rale  niti  granted. 

Corporation  ofSuUivan  v.  Kelfy, — Rale  fiMt  granted. 

BurweU  v.  Port  BurweU  Harbor  Company, — Role  abeofate  te 
enter  nonsuit 

Smith  fK  PoMfcy.-^Role  abtohite  for  new  triaL  Costs  to  abide 
the  event 

BUnkentu  y,  O'iVMU.— Rale  absolate  for  iMw  trial:  Costs  te 
abide  the  event 

Laaeau  v.  Loonard, — ^Role  absolute  for  new  trial,  withont  costs. 

Canada  WatemAoouraneo  Company  t.  «7arvtv.— Rule  disoharged. 
If  plaintiib  consent  to  aooept  £6,  fts. ;  otherwise  new  trial  withont 
oosts. 

ArmHrongf.  Little. — Rale  absolnle. 

Oleaaon  v.  Ayer  et  al, — ^Rale  absolate  for  new  trial*  costs  to 
abide  the  event 

A»hton  V.  MeMUlan, — Fall  costs  not  taxable  in  actions  of  reple- 
vin, more  than  in  other  actions,  where  verdiot  within  jarisdloUon 
<^  an  inferior  court,  and  no  oertiftcate. 

La9oi§  V.  Treadwell. — Rale  Asoharged.' 

JProuer  v.  Honderoon. — Role  discharged. 

In  the  matter  of  the  Heire  of  JMAotfMtf .— Let  the  partition  be 
reoorded. 

MeCarty  v.  Comuky, — Rule  absolnte  to  set  aride  judge's  ordsr» 
npon  pajment  of  oosts. 

Pogue  V.  Po^iM.— Role  absolute  npon  payment  of  costs. 

j^tfOfi  V.  Steneneon, — ^Rnle  diaeharged. 

Harrieon  v.  Jl?riya.— Role  discharged. 

Keeteven  v.  Oooderkam  et  al, — Role  dlsoharged-wlth  costs. 

Hayee  v.  C^  Connor. — New  trial  wlthoat  bosti'. 

The  Queen  v.  MeEooy, — ConvicUon  afirmed  ai#  a  oonvietien  for 
assaolt  and  battery  at  common  law. 

Vidal  V.  DofuiM.— Rule  absolute  ftir  ilew  trial,  costs  to  ablda 
the  event 

In  re  Roberieon  and  Towneh^'  o/  TTettMfiy.— Rule  disch«rgedt 
with  oosts. 


OFFICLAJi  SALARIES. 
We  observe  that  Mr.  McMicken  has,  duritfg  the  present 
session  of  the  Legislature,  introduced  a  bill  intituled  *'  An 
Act  to  provide  for  the  attachment  of  officiid  Salaries  on 
execution  for  debt.'' 
2 


]fanfaQ,18eL 
Mutual  Ineuranee  Company  v.  Palmer. — ^Rnle  niei  reAis^ 
Martin  v.  Clark, — Jodgment  for  plaintiff  on  demorrer. 

DarUmg  v.  McLean, — Judgment  for  defendant  db  demurrer- 
Postea  to  detodant 

Fellowee  v.  Hunter, — Jodgment  for  defendant  oil  demorrer. 

Drew  V.  Itnlayeon.-^Veiw  trial  open  payment  of  costs. 

Sherman  v.  The  CofporaHon  of  the  United  C&untiee  of  StormmU^ 
Dundae  and  titafory.— Rale  «*•  to  sSt  aslds  by'-law  diaeharged. 

Keiehmm  v.  Smith  et  a2.«.Appeal  allewed; 

Buek  V.  irnal.— Appeal  cBsmlssed  with  cosCs; 

Rueeell  v.  BueeeU, — Jodgment  for  (iBnai](t 

Harvey  Y,  Jaequee, — Jodgment  for  defendant  ondemtttsr. 

AltboU  V.  Skinner  et  ai.-«Appeal  dismiased^ 

Eekhardt  v.  JSo^.— Role  disoharged. 
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The  QuuH  T.  The  School  Tnutee*  of  TVaiilifui^a.— Aitaohment 
ordered  agidnn  GUleepie,  one  of  tnutees ;  and  role  diioh«rged 
as  to  remaning  tnutees  upon  pajment  of  eoets. 

Ettii  T.  7%§  OiUtwa  amd  PtueoU  RaUwoijf  CowqHmg  and  BdL-^ 
9iile  absQlate  to  stay  all  prooeedings  on  the  order  for  eommitment^ 
on  pajment  of  plaintiff's  costs  iaddent  to  tlie  appdntsnent,  Vat 
not  of  vi^lication,  fte. 

The  Queen  t.  Oreat  WeeUm  RaUwuff  Compoiijr.— Jndgnent  to 
abate  nnisanoe  and  paj  a  Ibie  of  £20. 

8eoU  T.  CanwrA.— *AppUeatlon  reftued,  iritbont  costs. 

RuiUdjfe  t.  Biehardeon. — Rnle  absolute  for  new  trial  upon  paj- 
Inent  of  oosts. 

Torpy  T.  The  Orand  Trunk  BaUway  Company, — Jodgment  for 
plaintiff  on  demnnrer.    Bnle  niti  discharged. 

Oreat  Weetem  Bailway  Company  t.  The  Corporation  of  the  town 
o/2>iifid!M.— Rule  discharged. 

Tkomae  t.  WUeoh  it  a/.— "Bnle  discharged. 

COMMON  PLEAS. 
Present:  I>EAPliB,  0.  J. ;  Rxohabo^  J.;  HAOAstr,  J. 

]faNh4,lMl. 
Qramt  y,  t  t.  JTciFtuiclm.— Ride  dischaiged. 

WUion  T.  WeeL — ^Rnle  discharged,  npon  plaintiff  nmMfiftg  and 
pajing  oosts  within  a  month ;  otherwise  new  trial  without  cohts. 

jETorrw  t.  •/flMtp^t.— >Rnle  aboohite  on 'payment  of  costs. 

Luhdy  T.  Malot^. — ^Rnle  discharged. 

HamUUm  t.  Itoleombe. — ^Rule  absolute. 

McKay  t.  Tate, — ^Rnle  discharged. 

Blevim  T.  Madden. — Role  absolote  for  defendai^t  on  first  c9ont ; 
and  Jodgment  for  plaintiff  on  demurrer  to  first  and  second  ooonts. 

Bank  T.  2^ar«.— Jodgment  for  plaintiff. 

MUeheU  t.  City  of  roronte.— Role  discharged  with  eoCt& 

Barrayan  t.  Sherwood.— Vii^9  for  MW  tilhl  irithotit  msts. 

In  re  Lount^  JSe^tror.— Role  dishl^^^  wHIhoalt  cCili. 

Jlqrior  T.  Xam6.— Rate  dissUhrged. 

Lake  t.  Biyyar. — ^Appeal  dismissed. 

SMhvmrn  y.  MeOteery.  —  Ap^eU  allbwM.  iTobsiilil  to  be 
entered  in  coort  below. 

Swnfh  T.  the  CorporaHc^6/tteCify  of  ThroHto.—JXidii^ii  for 
defendants  on  demorrer. 

Biehardeon  and  wife  r.  'T^dter.— Rale  ^sbh'hi'iied. 

Bcne^t  T.  ^ii<W/or4-Jb^le>b8olafe  fdrk'ii^n^iirt 

.  Ihuerr.  Olaietone. — ^Rnle  discharged. 

JTafti^  T.  2r»ia^«on.— Rule  absotiite  fbr  W  new' trial.  Costs  to 
abide  the  erent 


MvAS^lSSL 
Menneeey  t.  Tf^tr.^Role  absolote  to  redoes  Terdtot. 

VanEvtry  t.  Roee. — Role  for  new  trial  open  paTmsttt  of  ciMts 
in  four  weeks;  otherwise  disohavged. 

CUy  ofQlf^yopf  Bank  T.  M^rdockf-^xOifpavA  tor  plaintiff  on 
demurrer^  wiUi  leaJe  to  a^plj  to  amend  within  a  fortnight 

Chieholmr.  Porter,— "Betof  s^^  "are  registered,  proper^  may 
1)e  transfcited  as  in  ahj  other  chattels.    Tos&  i>pla£Sk 
Poetar  V.  iSni»^--Appeal  dismissed  with.posts. 

J2a«<  T.  iWotjT^Appeal.difmwff ':«nth  opits. 
Meponald  w,  McBe^.^Af^taX  di8inisse4  with  costs. 

Mikam  T.  Pinek.'^Meid,  that  wtai%  p«|<y.to WMll  IsMbhRid  as 
a  witness  by  his  opp0Mnt»,l«s  stattda  im  the  tana  footU^  As  any 
other  witness,  and  that  hi^cross-^mination  is  nol^  V>  be  IWldeted 
to  matters  as  to  whiobhewsfl  exaoMned  in.chiet  ^eld,  al/^  thsit 
where  a  court  rits  in  the  exei^duse  o(  an  appelTaie.  jurisdiction.  It 
will  not  consider  itself  bound  by'the  diBclinon  of  a  ooi^  of  co-br^- 
nate  iurisdiction,  bat  eifc]^rM  tW  6im  JtMgniMt  On  the'qaestiont 

Jhanev.  iraiT«i.-i48nMk 


INAUGURAL  LECTURE, 

Ddivtred  at  ike  Univereity  of  QueenU  CoOeye^  Kmyeton^  C,  IT,  on 
Pehruary  4,  1861,  at  the  Inauyuration  of  the  Faculty  of  Law. 

BT  W.  O.  lOLAPnft,  SSO,  M.  A. 

(CbiiwMira  yFONi  paye  «!<>) 

The  Legislature  having  now  created  a  Courts  next  deemed 
it  Dccessary  to  create  Lawyers  to  practise  in  it,  and  according- 
ly passed  an  Act  on  the  same  day  aathorixing  the  Qoyeraor  to 
gr^t  Lioen^  under  his  hand  ftnd  seal  to  soch  and  so  many 
of  his  Mi^esty's  liege  subjects,  not  exceedinff  sixteen  in  num- 
ber, as  he  should  deem  from  their  probity,  educadonand  oon- 
ditlon  in  life,  best  qjoaiified  to  act  as  AdTOCKtea  and  Attor- 
neys. 

The  Lawyers  however,  did  not  increase  in  proportion  as  the 
litigation  did,  end  this  is  no4  to  be  wondered  at  eihce  there 
Was  not  the  slightest  facility  for  tlie  study  of  the  Litw.  Con- 
sequently it  became  necessary  in  March  1803,  for  Parliament 
to  authorize  the  Governor  to  create  a  fresh  batch,  and  he  ao- 
eofdingly  wtts  authoriied  to  lioense  six  other  persons  to  j^rae- 
tise  the  profession  of  the  Law,  that  is  to  say,  six  other  indi- 
viduals of  the  community  who  from  their  known  inteiijity  and 
standing,  might  siifely  be  entmsied  with  the  ticklish  task  of 
pakreyiog  Iaw  for  .the  million. 

Tbie  was  done  solelv  in  consequence  of  the  great  dearth  of 
Lawyers  ^irho  w^re  only  incresksed  In  number  dv  this  means 
to  twenty-tWo— bearing  to  the  population  which  then  tfom* 
bered  40,000  about  the  same  relation  as  Falstaff's  panny-irorth 
of  bread  did  to  his  monstrous  quantity  of  sack.  ,  These  men 
werie  the  germ  of  tbe  legal  firofeMsion  in  Canada,  and  lefl 
behind  thim  deeoendaais  wlio  folkywed  it  up  witii  signal  ab^ 
ity  and  dietindtion.  I  have  bat  to  mention  the  names  of  a  few 
such  as  llcDonnen,  Robinson,  Hageiman,  Sherwood,  "Powc^ 
And  Baldtrin,  lo  verify  kny  remarks. 

It  was  in  the  inpnth  of  riTpyember  of  this  same  year  (1803) 
that  a  direful  aooident,  occurred  on  Lake  Ontario,  bv  which 
Mr.  Justice  Cochrane,  Solicitor  Oeneiul  De  Grey,  and  several 
,  members  of  (he  Bar*  perished.  They  epbarked  on  boaid  the 
Cklvernment  Schooner  Speedy,  Paxton,  Master,  and  were  all 
lofit  in  a  storm  on  tbeir  vrtiy  from  York  to  Frssqalle.  This 
further  ipeHteaed.  Ibe  eoarmliy  of  members  of  Hnt  (irofoBsioli ; 
nor  Fas  this  gpt  over  for  several  years  adterwarde* 

Indeed  it  uras  not  nnttl  the  yei&  1815,  that  the  Bear  of  "Upper 
Canada  obiaitaed  any  resd  a^uMtion  in  ttie  shape  of  Lmt- 
yers ;  hot  from  that  date  it  may  be,  said  to  have  increased  in 
numbers  and  ability.  In  that  ]^ear  alone  there  were  admitted 
to  the  Bar  fottr  gentlemen  Who  all  cHstinguiiAied  themselvw 
fn'theproffeiBsiOn^dtQseto'em'inenbe*  Tn^  were  Sir  John 
^binson,  Mr.  Justioe  McLeani  Mr.  Justice  Jones  and  Mr. 
Justice  Hiigeiiinah. 

The  whr  of  1812  Tetarded  the  >pt<igrM  of  die  pntmdtm^  as 
it  did  that  of  evei;ythiq|r  else^  an|l  I, believe  all  the  above 
named  gentlemen^  as  well  as  otners  who  subsequently  achieved 
eibin^noe'in  onr  prblbssicyn,  threw  aside  the  j^orWn'fbr  the 
^ord,  and  diittngubhed  themselves  sa'nnohin tbe|>r6feaBien 
of  Arms  as  that.o^Law.  Amount  them  was  the  late  lamented 
Chief  Justice  Sir  James  jUaoauIay. 

In  ihoee  da^  people  In  OaitadaliibottMt^driderwfial  ^wcioid 
be  nptr eeteemed  tenril^epnvfiti<^B«  Theroif^reno  Raikeadiy 
no  Telesraphs,  sciiroelv  means  of  public  oommunicatipn,  no 
public  uolleges,  no  Univenrities,  tod  but  iTew  Schools,  no 
means  of  obtaining  a  liberal  eduoation  such  as  Canada  is 
blessed  mth  at  the  present  dayi,  communication  with  Eneland, 
or  the  old  country,  as  it  was  and  is  'sdll  fondly  called,  waa 
scanty  and  uncertain.  There  weie  no  pubUo  libraries  in  the 
oountary,  at  whiph  the  stalest  aspirant  aifter  legal  knowledge 
mi^ht  shike  his  thit^t,  and  It  eould  bnlv  have  been  by  the  eK- 
eseiee  of  indomitable  perseverance  and .  appUdation  that  ^e 
men  above  mentioned  ever  succeeded  in  attaining  their  jnank 
— ^bnt  then  ihert  wen  gianii  m  1ka§9  dayt* 
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Aj>  ta  ioBtanoe  of  (be  diffioaltiea  iq  .tbe  w^y  of  obtoiping 
legal  ^diicaUon,  it  may  nut  be  out  of  place  here  to  mention 
tbat  aj  own  fatber,  tbe  ptssent  Chief  Justice  of  the  Court  of 
Goipnioii  PleU>  whep  m  iLtudeot,  hod  to  walk  ten  miles  of 
noroinc  to  bie  cAce,  and  ten  miles  home  again  at  night ;  an 
for  (he  fint  two  jraars  of  his  appieoticeahip,  Ibe  onlv  works 
be  oould  obtain  to  atadj  were  s  few  mustj  Toluioes  of  Report«, 
and  A  Tolomo  or  two  on  Practice,  bat  not  a  siogle  Text- book. 
This  Tas  in  1822,  and  it  wf^  not  nntil  this  year  that  Che  Law 
fiooietj,  although  duly  authorised  in  179/,  became  incor- 
fx>T«t«id  ;  aiooe  irhiob  pqriod  it  ha*  ^ae  oo  stsadil;  increasing 
in  wealth  and  numbers — and  some  ides  of  the  prof^rets  made 
b;  the  Sooieij  ainoe  that  time,  may  be  gathered  from  the  facts 
that  it  poeessee  one  of  the  bandtomoat  huildings  in  Upper 
Canada — peihaps  I  ipicht  say  in  America— in  wbiofa  the 
highest  Courts  of  the  land  bold  Iheir  Sittinfs,  that  it  posesses 
.the  finest  librs^  in  Canada,  and  (bat  the  number  ' ' 
bars  eieluaiTe  of  SMdente,  lunounts  to  nearly  400. 

Our  Qountr^  during  Mte  Ia»t  bsXf  ceutnij  has  undonbtodir 
.made  vs«t  strides  forward  in  the  raarah  of  unitization,  and  it 
joa;  be  Sisfelf  jMHertffdtbat  thepi^esaioDoftbeiiawbaskept 
psca  with  (b«  nquiremont*  of  tnp  tgfi. 

Our  JadM  would  be  an  QrnM)en(  to  tbp  piofeMiQn  whers- 
dTer  tJMir  lot  might. be  OMt,  jrbetber  yie  regard  them  aji  be- 
lonipnf;  to  Ibe  «uparior  Courts  of  Common  Iaw  and  Cbpnoai? 
or  (0  %iifi  loflsl  Count;  Courts.  Thej  need  no  eulogium  w  nf 
bwijlsi — (heiir  woHu  (peak  for  themselves.  Indeed,  in  tbu 
flonnRj.  so  incompeteat  Judge  could  not  stand  balore  the  ar- 
ttjottiva  Qaiftna  tjw  upgenre  and  dmuncn^tion  of  »  ftw 
IHM  puiii:erf«l,Pr«M. 

A*  r^r  tb»  neiabwi  of  tlw  proCMsion  tfaenDBelrM,  stdeinU(ed 
ibr  V>cb  IwuUble  eMupUs  itsttio  9^ioh  Affords  ftnd  the  unplp 
i»Flv4s  iD,>tQnfiw.UMn.  wbvOiwiii  tliisshit^ofemoliineat 


.or  fUnsf  whiob  done  em  be  Sited  bj  profsasion*! 
niiurad  QD  b/  (hat  geperqos  sp^it  ae  eimulation  to  e^oel  in  »J1 
tMt  is  gfloi  .wtd  hononble,  tb«7  h«ld  as  hi^  imd  qr«ditable  a 
.poNtion  in  tlw  Isulu  tibnr  bnthw)  iD^n^ud  «pd  Amorioa, 
or  aa  the  membws  uf  any  other  prpfiiwion  )n  this  oountr;. 

lOat.ejaWiB  ofjJarivpmideiiiqe  baa  .vitbm  the  Jm^  few  jvars 
.  iwdercoiw  lODM  ipfffftt  iin,d  beo^cisj  ebwgfli.  Anunnt  the 
tpfrnttfifunM  .vtueb  h«Te  iMsn  QV«e(ed,  not  the  least  i«  tb^ 
Mcnamlihlwd  b;  tb«  Coranum  Iav  Procodure  Aet,  1856,  and 
the  •phWAnn*  wveadnenia  tbeieta  ;  tb^  inereaaed  Jarisdio- 
tiontf  onrCovntj  Coorti,  itnd  the  i9:mo49Uiiig  9f  our  JUdbI- 
«pel.  iJttjwi  AsaesamentLaws. 

TbBiMKiQna  of  S^eotment,  Po^irer  jwd  R^erin  bare  also 
been  gn%tlj  improved.  Tbe  paving  of  the  li|je«tment  Xaw, 
bODieMT,  waa  the  meUnoholy  twiae  ttf  putting  an  end  to  th# 
omar  of  tiro  .anlpeBt  l^al  qhancters  »nd  ms(  a  detp  ^oton 
omv  tbe  .miodi  of  jnopj  eld  praotitioners.  I  allude  to  the 
denize  of  ttMce  two  ipo|)t  ^eapeotabtr  litigiQus  obarsct«ra, 
UWM^  John  Dqe  wd  SiofaardltQe,  wfapseapoobrjpbal.exist- 
«iie«  vae  bv  tfais  meaita  rnlbleaalj  t«minated. 

The  qvly  M^  jrhiob  bM  bpen  yarjedfor  the  FQtWi  nu^t^we, 
. Jttring  the  taat  few  yeaia  {a  the  %a,w  of  Pripogpnitnre,  by 
ubiob  dteUn,daofananiDst^ofdeeociQdingatbUde«tb.to 
-liia.«lid«*t  foo  ATOAOw eqnidlT  divided sn^nnt  aU>u  children 
.—fail g/XNij  f^  tbat,  nt^esa  alleTod.  lutare  geuera^oi^s 
will  have  reaeon  to  en^se  .fb»  name  of  (be  taan  who  (ook  it 
Into  bia  bond  (o  tiaiker  tbia  old  nettlod  aysWm,  A  jnore  Iriait- 
ffll  pmn^  of  li^mtioD  dtn  eoaroely  be  ogeoeiTed. 

The  CoDunon  Uw  Pntoedute  Aot  of  1866,  b«a  also  effeflted 
grMt.rofonnain  the  war  of  redneingndnndKnt  ploadings,  in 
.mllbadiiui  apeadjer  rome^ee  on  Kctea  and  9JUa  of  Lzebange, 
in  enabune  parties  to  oome  before  the  Conrt  witbjqMoial  oaMp 
vitbpitt  plMtdinga,  in  ^iwting  »be  power  of  jiuanotiqna  to  Uio 
A.».i^  Court,, and  diTsrecMiermattArBtoo  namfirone  tojpen- 


tiva.   .Indeed  wen  I  to  diTOru  into  this  well  faeU^  tra^, 
(bMO.ia  no  knowing  where  I  ibonld  end,  ao  I'll  hirn  baok. 

^liog  aqw  ooraoijly  discpssed  these  various  topioa,  let  me 
.«eoBr.t»tfielMtpo>atof.ny  Iwitue,  rii^  Xlw  Sta47  i^Mu 


Law,  to  which,  in  a  degree,  all  these  prior  remarks  b4>Te  boen 
(ending. 

In  former  years  admiBsiou  to  the  profession  wssgfunedwitji 
but  little  difficulty.  The  examinations  were'  ounduct«d  in  ^ 
loose,  careless  way,  by  the  Benohers.  Ocoaalonally  they  were 
very  strict,  but  more  freaoentjy  the  reverse.  It  is  quite  diff- 
Hmnt  nnw  and   nn  fhild'a  niav.     Th«   Rnnrmnui    nnmbar  cf 


r  and  ao  child  s  play.    The 


mber  of 


applicants  has  compelled  great  caution  to  be  exercised  In  ad- 
mitting Students  to  the  Society  and  still  more  in  sdmittjngi 


them  to  practise.  Instead  uf  leaving  the  matter  of  e 
tion  in  the  hands  of  the  Benchers  themselTos,  there  are  now 
Exsminers  who  look  strictly  after  the  Student's  qualifioations, 
both  on  entering  the  study  of  the  profession,  and  on  entering 
the  profession  itself. 

The  practice  of  the  profesnon  was  Formerly  carried  on  in  a 
las  manner,  whilst  now,  from  the  inereaeed  number  of  prao* 
lilioneri.  Increased  strictness  in  practice  is  required. 

This  strictness  on  the  part  of  the  Law  Society  in  admitting 
them,  and  of  the  Profession  In  Uieir  daily  practice,  mnat 
necessarily  entail  increased  exertion  on  the  part  of  the  Stodent. 

The  benefit  bowe.Ter  corr^poads  to  the  exertion.  There  ia 
no  profeuion  in  tfais  country  wl^icb  offers  so  mauy  britUan't 
prises, — if  I  may  so  term  theo). — for  fr^e  and  fur  oampetition 
aa  tiiat  of  the  Iaw.  For  iaatence  there  are  three  Judgeshipa 
in  the  Queen's  Bench,  three  Chancery  Judgeships  and  three 
in  the  Common  Pl^M.  There  are  thirty-one  County  Court 
Judgeships  and  as  many  Coun.ty  At 'crnej ships.  There  aro 
four  offices  of  Becorder,  si^vnnil  Pi'piity  Jiiilgi'shipH,  tiesides 
the  i^c^s  of  Clerk  of  the  pence,  nl!  r^f  ihpse  with  handwime 
salaries,  and  all  must  be  filled  by  LawyiTd. 

Let  the  Student  compeDcing  to  learn  his  ProfesBioo,  and 
gt^ins  upon  this  list  of  prices,  refiect  stroogly  on  the  only 
mode  Dy  whiob  they  are  altainable — injudlry  and  amplication. 

The  studies  by  which  a  man  uiiiv  gain  the  summit  of  le^al 
-'■-■     -       ■■-■■■  ■    1.      ti„      -  •  ■■     ■ 


expsllenoe  are  infinitely  varied. 


e  is  scarcely  a  subject 


n. the  world,  however  rare  or  extraordinary,  which  may  r 
become  m.attflr  of  Inyeftigation  before  a  Court  of  Lnw,  A 
lAwyer  ongl>t  tfa  erf  fore,  besides  beiog  well  verced  in  the  prio- 
eiplea  and  nraotioe  of  his  Profession,  to  be  wel!  read  on  all 
SUtgeobi  ntr  it  is  impoatible  to  eay  when  bis  knowledge  on 
some  bat  of  the  way  point  may  not  be  called  for  and  useful. 

Industry  and  appUoation  I  need  scarcely  repeat,  are  among 
the  ehi.of  qualities.  If  tlio  Student  cannot  bring  bie  mind 
down  to  habits  of  patient  labour,  be  will  never  succeed  at  the 
Law.  "To  attain  epiinence  in  the  Lan-."  miys  Mr,  Raitbby, 
"is  to  aobieve  f^eat  honor,  but  tlii>  L^buar  iy  ^[u|nirtiuaato." 

The  facilities  too  which  are  now-a-days  afforded  to  Idw 
Students  ought  to  atiioulate  tliem  to  far  greater  exertiona  Ib 
preparing  fur  their  Frofesaion.  As  I  said  b«fore,  fifty  or  iix^ 
yeqra  ,i^  there  was  scaroely  a  lAW-book  in  this  country. 
Compare  that  with  the  advantages  possaased  by  fbe  Student 
of  to-day,  who  baa  »11  the  meona  And  appUanc^  to  boot,  for 
p>qrfeoljng  him^If  in  his  Stqdi^.' 

Iiet  the  Stndept  i^;ua  refiect  on  the  industry  and  appliofttioB 
of  l^e.L^wTers  of.fikrmer  daya  an^  the  high  aodn^norable  po- 
uiibu  whiob  sO(ne  oif  them  now  pocupy,  and  here  is  an  aow^ 

^onal  incentive  to  exertion. '..... 

There  la  one  qualification. fiir  the  pr«c^oe  of.Law  ^a  a  Bar- 
.riat«r  which  I  must  .Alluda  to  before  oonclutUng.  It  ia  rea^- 
nees, — the  Ability  ^  enoounter  difficulty  iritb  qtuckness  and 
generalship.  This  is  a  great  test  of  fitness.'  An  inoompetont 
person  ia  qniokly  detected,  and  ia,  aa  a  matter  of  eoorse,  iu- 
lediately  desert^  even  by  bia  moat  aealous  triianda.'  13ie 
^ai  is  a  Aeld  of  intense  riTury,  of  eagar  contest  for  distinotion. 
^oaver  adopts  it  for  bis  profesNon  mnst  take.for  Ibia  motto 
"l^imrio  JKoile,"  and  must  rely  entinely  on  bia  own  mental 
ezenioim Cram  tiu  moment  pf  BtAiting  tUl be  nMbeB.ttiBjEoaL- 
"If  joaiJve  way 
Or  edge  aside  from  the  direst  forthright. 
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Patrons  are  of  little  valae  to  a  Lawyer.  No  Judge  or  friend 
can  push  him  up  beyond  a  certain  point  He  may  rise  like  a 
rocket,  but  will  fall  like  a  stick,  anless  supported  by  his  own 
inherent  powers. 

And  now,  in  the  words  of  the  celebrated  Sir  EnWARiyCoKi, 
in  his  Commentary  on  Littleton,  I  will  say,  "And  for  a  fare- 
well to  onr  Jarispmdent,  I  wish  him  the  gladsome  light  of 
Jurispradence,  the  lovelinesse  of  Temperance,  the  stabtlitie  of 
Fortitade,  and  the  soliditie  of  Justice." 


THE  HABEAS  COBPUS  IN  ANDERSON'S  CASE. 

(I'rom  the  Law  TifM8,) 

I'ending  th6  retard  to  the  writ  of  habeas  corpus^  which  the 
Court  of  Queen's  Bench  in  this  country  has  sent  out  to  the 
€k>yernor  of  Canada  and  sherilT  of  Toronto,  commanding  them 
to  bring  up  the  body  of  John  Anderson,  together  with  the  cause 
of  his  detention,  we  may  oonveniently  consider  many  of  the 
topics  which  must  inevitablj  be  discussed  when  the  return  is 
made  to  the  court  And  as  m  some  cases — for  instance  Dodd*s 
case — the  court  has  held  that  such  writs  hare  been  issued  im- 
proTidentially,  we  may  consider  both  whether  the  court  was 
bound  to  issue  the  writ,  and  also  whether  it  was  in  accordance 
with  the  usual  pnictioe. 

Now  there  is  a  very  common,  but  Terr  unfounded  notion, 
that  a  British  subject,  when  imprisoned,  is  entitled  to  his 
Sabeaa  Oorpua  as  of  right  Such  is  not  the  case.  In  3  Black. 
Com.  p.  132.  2l8t  edit  1844,  it  is  stated  that  such  writs  *'  do 
not  issue  as  of  course^  without  showing  some  probable  cause 
why  the  extraordinary  power  of  the  Crown  is  called  in  to  the 
party's  assistance.  I'or,  as  was  argued  by  Lord  Chief  Justioe 
vaughan,  it  is  granted  on  motion  because  it  cannot  be  had  of 
course ;  and  there  is,  therefore,  no  necessity  to  grant  it ;  for 
fhe  court  ought  to  be  satisfied  that  the  party  haw  a  probable 
cause  to  be  delivered.  And  this  seems  the  more^  reasonable, 
because,  when  once  granted,  the  person  to  whom  it  is  directed 
ean  return  no  satisftStory  excuse  for  not  bringing  up  the  body 
of  the  prisoner.^'  In  accordance  with  these  principles,  the  56 
Qeo.  Ill  c  100,  enacts  that  a  judge  of  any  of  the  courts,  "  if  it 
shall  appear  by  affidavit  or  affirmation  (when  aUowed  by  law) 
that  there  is  hprobabie  or  reasonable  cause,  shall  award  a  writ 
of  habeas  eorpus  in  yacation  returnable  immediately  before 
himself  or  any  other  judge  of  the  same  court"  In  aU  the 
oases  which  were  citod  in  ex  parte  Anderson,  3  L.  T.  Rep.  N. 
S.  622,  the  affidavits  were  full,  and  on  the  face  containing 
primd  facte  cases  of  unlawful  imprisonment  In  the  affidarits 
on  which  the  Court  of  Queen's  Bench  granted  a  peremptory 
writ  for  a  habeas  carpus  in  Anderson's  case,  a  secretary  of  the 
Anti-Slavery  Society,  who  must  have  been  fully  cognisant  of  the 
omitted  fact  that  Anderson  was  imprisoned  under  a  deliberate 
judgment  of  the  Canadian  Supeme Court,  swore  thathe  believed 
that  Anderson  was  "  illegally  detained  in  Gaol  at  Toronto, 
not  for  any  offence  recognised  by  the  laws  in  the  said  province, 
and  that  he  believed  his  lifo  to  be  in  danger."  On  this  meagre 
and  general,  as  well  as  incorrect,  statement  of  facts  the  Court 
of  Queen's  Bench  have  granted  Uie  writ  Tet,  in  point  of  fact, 
Anderson  then  was  lawfully  imprisoned  aocording  to  the  laws 
of  Canada,  as  expounded  m  the  Supreme  Court  of  Canada. 
The  deponent  denied,  and  the  EngUsh  Court  of  Queen's  Bench 
ignored  that  law. 

This  consideration  becomes  the  more  important  when  we 
refer  to  the  statutes  which  embody  the  Ashburton  Treaty. 
From  the  wordine  of  them  it  would  seem  that  the  Home  Le^s- 
lature  had  conceded  absolutely  and  distinctly  to  the  Canadian 
local  Legislature,  and  consec^uently  to  its  executive  the 
Canadian  conrte  of  law,  the  chief,  if  not  the  exclusive  right, 
to  deal  with  all  extradition  queetions  between  the  colony  and 
the  United  Stetes. 

For  the  6  a;  7  Vict  c.  76,  s.  5,  authorises  the  local  Leeislar 
tore  of  anjr  colony  to  substitute,  with  the  consent  of  her 


Maiesty  and  Privy  Council,  other  enaotmente  for  carrying  tiie 
Ashburton  Treaty  into  complete  effect  in  such  colony.  Accor- 
dingly, by  22  Vict  c.  89,  of  the  Consolidated  Statutes  of 
Canada,  p.  943,  after  reciting  the  expediency  of  making  such 
further  stetntory  provisions  in  order  to  carry  the  treaty  into 
complete  effect  in  Canada,  it  is  enacted  by  sect  1,  that  "  upon 
complaint  made  under  oath  or  affirmation,  charging  any  pe^ 
son  found  in  the  limito  of  tiie  province  with  having  committed 
within  the  jurisdiction  of  the  United  States  of  America,  or  of 
any  of  such  States,  any  of  the  crimes  enumerated  or  provided 
for  by  the  said  treaty,''  such  person  may  be  apprehended  and 
"  brought  before  such  judge  or  such  justice  of  the  peace,  to 
tbe  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered ;  and  if  on  such  hearing  the  evidence  be  deemed  suffix 
dent  to  sdstoin  the  charge  according  to  ike  laws  qfthis  provinee 
if  the  offence  alleged  had  been  committed  therein,  he  shall 
certify  the  same,  together  with  a  copy  of  all  the  testimony  taken 
before  him,*  to  the  governor,  that  a  warrant  may  issue  upon  the 
requisition  of  the  proper  authorities  of  the  said  United  States, 
or  of  anyof such  Stales  for  the  surrender  of  such  person  according 
to  the  stipulation  of  the  said  treaty  }  and  the  said  judge  shall 
issue  his  warrant  for  the  commitment  of  the  person  so  charged 
to  the  proper  gaol,  there  to  remain  until  such  surrender  be  made, 
or  untU  such  person  be  discharoed  according  to  law  J'  So  by  22 
Vict  c.  86,  of  Consolidated  Stetntes,  it  is  enacted  that  "in 
case  murder  be  charged  to  have  been  commited  within  a  foreign 
country  by  a  person  who  has  sought  refuge  in  Upper  Canaila, 
and  in  case  a  requisition  for  the  surrender  of  sncn  person  be 
made  b^the  (Government  of  such  country  .  .^  tnenirpon 
such  evidence  of  criminality  as  would  warrant  his  apprehen- 
sion and  commitment  for  tnal  hod  the  offence  been  committed 
in  Upper  Canada,  the  Governor  may  in  his  discretion,  by  and 
with  tne  adrice  of  the  Bxecutive  Council,  deliver  up  qaoh  per- 
son to  justice  and  direct  his  transmission  to  the  custody  of 
such  fbreisn  Government:  (3  Will.  4,  o.  6,  s.  1.)  Sect  3 
reaffirms  Uie  discretion  of  the  governor  in  such  cases,  and 
enables  him  not  to  deliver  up  the  person  charged  if  for  any 
reason  he  think  it  expedient 

It  is  certainly  remarkable  that  this  latter  clanse,  which  is 
copied  from  the  3  A  4  Will.  4,  c.  61,  which  vras  passed  before 
the  Ashburton  Treaty  was  made,  has  been  retained  in  the  Con- 
solidated Stotutes ;  and  it  may  perhaps  assist  diplomacy  in  ex- 
tricating iteelf  from  the  necessity  of  ^ring  up  Anderson.  But 
the  point  on  which  we  are  now  awellmg  is  the  proposition  that 
the  toregoing  statutes  contemplate  a  diversity  between  English 
and  Canadian  law  in  the  italicised  words  above ;  and  this  view 
is  confirmed  by  the  6  A  7  Vict  o.  76,  s.  1,  which  direoto  the 
extradition  of  criminals  "  upon  such  eridence  of  criminality 
as  according  to  the  law  of  thai  part  of  her  Me^jest^s  dominioins 
would  justify  his  apprehension  and  committal  for  trial.'' 
Now,  the  Canadian  law,  we  repeat,  as  it  stonds,  and  must 
stand  until  duly  reversed  by  a  proper  court  of  appeal  or  lei^s- 
lature,  has  declared  that  Anderson,  in  killing  Dines  while 
resisting  his  apprehension,  which  was  lawful  aoconung  tothe 
law  of  Idissoun,  has  committed  murder  under  the  treaty, 
aocording  to  the  laws  of  Canada.  If  this  be  so,  can  it  be  con- 
tended that  his  extradition  is  not  within  the  spirit  and  letter 
of  the  treaty,  according  to  the  letter  of  our  own  statutes  and 
the  judicial  interoretetion  of  the  law  ? 

At  least  enougn  appears,  or  ought  to  have  appeared  on  the 
affidarito  which  it  might  be  thought  would  have  induced  the 
court  to  follow  the  precedent  of  wtwfordTs  case,  in  which  the 
court  only  granted  a  summons  in  the  first  instance,  calling  on 
the  Governor  of  the  Isle  of  Man  to  show  cause  why  a  writ  of 
habeas  eorpus  should  not  issue. 

Secondly,  assuming  the  sufficiency  of  the  affidarito,  let  us 
proceed  to  the  principal  question  which  must  be  argued  when 
the  writ  is  returned.  Does  the  writ  of  habeas  eorpus  run  to  the 
colonies  ?  The  Court  of  Queen's  Bench,  chiefly  as  it  seems  on 
the  authorities  which  were  cited  to  them  on  the  exparie  appli- 
cation, have  decided  that  it  does  so  run.    Undoubtedly  it  u 
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lud  down  in  Baoon's  Abridcment  that  "  the  writ  lies  by 
common  law  to  any  part  of  the  King's  dominions.''  In  OawUs' 
ease,  2  Burr.  Rep.  834,  Lord  Mansfield  said :  "  There  is  no 
donbtof  the  power  of  this  oonrt  to  issae  the  writ  when  the 
place  is  under  the  snlyeotion  of  the  Crown  of  England.  The 
cnly  queiiion  isaaio  the  propriety.  We  cannot  send  a  habeas 
corpus  to  Scotland  or  to  the  Blectorate ;  bat  to  Ireland,  the 
Isle  of  Man,  the  PlantattODS,  to  Gaernsey  and  Jersey  we  may : 
and  formerly  it  lay  to  Calais."  With  the  exoeption  of  Calais 
(as  to  which  there  are  two  ancient  instances  of  the  writ  issuing 
there),  there  appears  to  be  no  authority  for  these  cUda,  No 
case  was  cited  in  Ex  parte  Anderson  in  which  the  writ  has 
issued  to  Ireland ;  but  until  Beg,  ▼.  Crawford,  13  Q.  B.  613, 
it  was  uncertain  whether  the  writ  ruos  to  the  Isle  of  Man« 

In  Beg,  v.  Grawford^  a  habeas  corpus  had  been  issued  to  the 
Isle  of  Man  to  bring  up  the  body  of  a  prisoner,  who,  as  it 
appeared  subsequently  on  affidavits,  had  been  imprisoned  for 
an  alleged  contempt  of  court  in  publishing  a  libellous  com- 
mentary on  the  proceedings  of  the  Court  of  Chancery  in  the 
island.  It  is  remarkable,  as  has  been  said,  that  in  this  case 
a  summons  was  issued  in  the  first  instance  by  a  judge  at 
chambers  calling  on  the  lieutenantpgOTemor  to  show  cause  why 
the  writ  should  not  issue.  Subsequently  the  writ  issued,  owing 
to  the  unavoidable  omission  of  the  governor,  on  account  of  tiie 
state  of  the  weather,  to  shew  cause  within  the  prescribed  time. 
In  the  mean  time  the  prisoner  was  discharged ;  but  cause  was 
afterwards  shown,  ana  the  judges  held,  but  not  distinctly  nor 
without  hesitation,  that  the  writ  ran  to  the  island,  at  least  since 
the  incorporation  of  it  with  the  King's  dominions  by  5  Geo.  III., 
c.  26 ;  but  they  held  that  the  writ  ought  not  to  issue,  as  the 
commitment  seemed  to  be  good  according  to  the  law  of  the  Isle 
of  Man :  *'  And  we  know  that  the  law  of  the  Isle  of  Man  is 
not  the  law  of  Enj^land,  but  difflers  from  it  in  some  respect 
We  must  leave  this  to  the  local  law,  as  we  did  in  Oxrus  WU- 
son's  case  and  Brenan's  case.  We  cannot  disturb  what  has 
been  done  in  conformity  with  the  law  of  the  island.  We  are 
noi  a  court  of  appeal.  Before  this  writ  goes,  vte  must  see  that  the 
eommitment  is  had  ;  and  I  ci^mot  come  to  the  conclusion  that 
it  is  contrary  to  the  law  of  the  place ;"  (per  Patteson  J.)  The 
writ  was  then  refused. 

In  Oarus  Wilson's  case,  7  Q.  B.  984^  it  was  held  that  the 
writ  of  habeas  corpus  ran  to  Jersey.  But  the  writ  is  expressly 
extended  to  Jersey  by  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2, 
s.  8 ;  and  also  by  the  56  Geo.  III.,  c.  100,  s.  3,  to  the  Isle  of 
Man. 

Two  other  cases  were  cited  by  counsel  for  the  applicants, 
and  relied  on  by  the  court  in  granting  the  writ  The  first  was 
Bk  parte  Lees,  E.  B.  k  B.  828,  which  was  an  application  for 
a  certiorari  to  bring  up  a  record  of  a  conviction  alleged  to  be 
erroneous,  of  a  prisoner  in  the  Supreme  Court  of  St.  Helena ; 
or  for  8  habeas  corpus  to  bring  up  tJie  body  of  a  prisoner.  The 
Court  refused  botn  applications,  and  apparently  on  identical 
princ  pies,  which  were  thus  stated  by  Lord  Campbell,  C.  J. 
in  exipress  reference  to  the  certiorari:  "  Some  old  precedents 
of  writs,  issued  out  of  the  court  to  the  French  dominions  of 
our  early  English  sovereigns,  were  cited  to  show  that  such  writs 
might  lawfully  issue.  No  precedents,  however,  of  any  such 
proceeding  with  respect  to  a  dependency  like  St.  Helena,  for 
several  centuries,  were  brought  before  us.  And  it  was  not  at 
all  explained  in  what  manner  our  writs  of  error,  certiorari,  or 
habeas  corpus,  could  be  enforced  in  such  dependencies."  Later 
in  the  same  judgment  his  Lordship  said,  "Even  supposing  a 
writ  of  hdbM  corpus  could  run  to  St.  Helena,"  it  ought  not 
to  be  granted  in  this  particular  case. 

In  Dodd^s  case,  2  De  G.  &  Jones,  510,  the  application  for 
the  habeas  corpus  was  on  behalf  of  a  prisoner  who  was  alleged, 
in  a  ver^  full  affidavit,  to  have  been  imprisoned  unlaw&Dy 
for  serving  process  under  the  English  Common  Law  Procedure 
Act  There  was  a  similar  application  on  behalf  of  a  prisoner 
who  appeared  to  have  been  detained  not  onl^  for  the  above 
cause,  but  also  for  debts  under  orders  purporting  to  b^  puAp 


by  the  Royal  Court  of  Jersey,  and  which  orders  were  said  to 
be  irregular.  In  both  cases  the  writs  were  issued ;  but  in  the 
latter  case  the  Lord  Chancellor  held  that  the  writ  ought  not  to 
have  been  issued,  and  said  that  he  would  not  have  granted  it 
if  he  had  looked  at  the  affidavits  mor^  carefviUy.  His  Lordship 
also  quoted  with  approbation  Lord  Denman's  dictumin  Carus 
Wilson's  case,  that  "  a  court  within  the  Queen's  dominions, 
exeroisinj;  public  authority,  must  be  taken  to  b^  competent  to 
judge  of  Its  own  law." 

It  would  seem  that  these  authorities  do  not  bear  out  very 
stronglv  the  law  as  laid  down  by  the  Court  of  Queen's  Bench 
in  England  in  Anderson's  case,  when  the  Court  said  that 
"  We  have  the  practical  exercise  of  this  prerogative  from  the 
earliest  down  to  modem  times,  and  that  the  most  remarkable 
cases  are  those  where  the  writ  was  issued  to  the  Isle  of  Man, 
of  Jersey  and  St  Helena."  Jersey  and  the  Isle  of  Man  are 
statutory  exceptions.  The  St  (lelena  case  is  rather  an  au- 
thoritv  that  the  writ  will  not  issue  to  a  foreign  settiement 
The  old  precedents  of  the  writs  to  Calais  are  cusposed  of  by 
Lord  Campbell's  observations  in  the  St.  Helena  case. 

Apart,  tnerefore,  from  the  ex  |Kir^  judgn(ient  of  the  court  in 
Anderson's  case,  it  may  be  considered  to  be  still  doubtful 
whether  the  writ  of  habeas  corpus  runs  to  the  colonies.  It  is 
plain  that  the  Habeas  Corpus  Act  never  contemplated  the 
writs  issued  at  Westminster  as  extending  to  the  colonies  or 
Plantations ;  not  only  because  they  are  not  mentioned,  while 
Jersev  and  Guernsey  are  expressly  mentioned,  b^ut  from  the 
fact  that  the  writ  is  made  returnable  in  all  pases  within  twenty 
days  to  the  courts  at  Westminster.  But  it  may  be  said  that 
these  courts  have  jurisdiction  at  con^mon  law  over  the  colonies. 
But  it  is  laid  down  by  Blackstone,  in  reference  to  the  Ameri- 
can Plantations  or  colonies,  that  *'  the  common  law  as  such 
has  no  allowance  or  authority  therein,  they  being  no  nart  of 
the  mother  country,  but  distinct,  thouffh  depenctont,  aomin* 
ions :"  (1  Bl.  Com.  109.)  It  is  also  difficult  to  avoid  the  force 
of  the  judgment  of  Lord  Mansfield  in  Campbell  v.  JEfofi,  Cowp. 
204,  where  it  was  held  that  when  the  King  had  promised  a 
colony  a  local  Legislatnre  he  had  thereby  M»andoned  his  pr^ 
rogative  of  legislating  tor  the  oolonv.  As  to  the  laws  of  such 
comniee,  Blackstone  also  savs  (I  BL  Com.  109)  what  English 
laws  • '  shall  he  admitted  and  what  r^ected,  at  what  times  and 
under  what  restrictions  must  in  case  pf  dispute  be  decided  in 
the  first  instance  by  their ownprovinoial  judicature,  sulject  to 
the  power  and  control  of  tiie  King  in  Council." 

Thirdly,  this  last  consideration  suggests  an  important  tp^io 
in  this  case — ^What  is  the  right  of  appeal,  if  any,  from  colonial 
judgments  to  English  Courts  ?  For,  if  the  law  of  the  Canadian 
Courts  be  wrong,  or  even  questionable,  and  if  there  be  a  pro- 
per court  of  appeal  from  those  courts,  it  is  dear  that  to  such 
court  only  ought  an  appeal  to  be  brought  and  by  such  only 
ought  an  appeal  to  be  entertained.  Is  the  English  Court  of 
Queen's  Bench,  or  any  other  of  the  Superior  English  Courts, 
such  a  court  of  appeal?  Certainly  not:  for  it  is  the  first 
principle  of  colonial  law  that  only  to  the  Queen  in^  Council 
does  an  appeal  lie  from  a  colonial  court.  It  is  laid  down 
broadly  by  Serjeant  Stephen  (1  Steph.  Com.  p.  103, 2nd  edit), 
that  "  an  appeal  is  universally  allowed  from  the  decision  of 
colonial  judges  to  the  Sovereign  in  council."  But  this  propo? 
sitton  is  too  large ;  for  most  colonial  Legislatures  have  beep 
invested  with,  or  have  assumed,  the  ri^ht  to  limit  such  appeals. 
Thus  in  civil  cases  the  Canadian  Legislature,  acting  in  pursu- 
ance of  their  newer,  under  31  Geo.  ni.,  ch.  31,  have  enacted 
that  no  appeal  shall  lie  to  the  Privy  Council  in  which  the  son^ 
in  dispute  shall  not  exceed  500Z :  (7  Vic,  ch.  18,  sec.  36).  In 
felonies  and  criminal  cases  generally  it  seems  that  no  appet^ 
lies  to  the  Privv  Conncil  except  by  leave  obtained  from  thp 
court  below ;  for  it  has  been  decided  that  when  the  Crown 
grants  a  charter  of  justice  by  virtue  of  an  Act  of  Parliament, 
it  does  not  reserve  its  power  of  receiving  an  appeal  in  case  of 
felony,  except  upon  leave  obtained  from  the  court  below :  (see 
casei  cited  ip  Macphereon's  Practice  of  thp  Privy  (/oupoil,  pp. 
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d  and  4).  It  haiB  even  been  said  bj  a  hij^h  adthoHty  (Dr. 
Lushin^b)  that  "  iiot  only  in  England,  bat  thronghont  th« 
dominions  of  the  Crown  or  England  governed  by  the  law  of 
England,  no  right  of  appeal  in  felonies  ever  etisted.  Nor  are 
we  aware  thai  in  any  onid  single  insianoe  the  Crown  has  ever, 
by  tiio  exercise  of  its  j^rdrqgatSve,  granted  leavo  to  appeal  in 
ant  siieh  case:''  (i2^.  t.  Eduljee  kM.  Byramjm^  5  Moo.  P.  C. 
272 ;  Macph.  Prir.  Coanc.  p.  4.)  How^yer  this  may  be,  it  ii 
nnderstooa  that  the  Canadian  oonrts  hayiS  refused  An  appeal 
in  Anderson's  case,  as  it  seemd  tb^y  hav^  tA  nndoubted  tight 
to  do. 

Fourthly,  it  sterns,  therefore,  that  tiot  even  the  Priyy  Coun- 
cil in  this  country — still  less  any  inferior  court — has  the  right 
to  entertaiil  an  appeal  in  oriniinal  ciised  ftt)ni  the  judgment  of 
the  colonial  courts.  If,  therefore,  the  English  Court  or  Queen's 
Bench  has  assumed  such  ah  authority,  it  seems  t6  haye  clearly 
ekeeeded  its  jurisdiction.  Are  the  proceedings  in  the  txpMt 
form  of  Anderson's  case  virtually  thosO  of  An  appellate  court 
overruling  the  judgment  of  An  inftrior  oouH  T  We  submit 
that  they  are  of  this  ohAHUster.  Ambiguous,  evasive  and 
obscure  as  were  the  affidavit ;  dottbtfhl,  as  perhaps  it  may  be, 
w:hether  the  English  Court  was  boutid  to  take  judicial  notice 
of  i^e  proceedings  and  laW  of  the  CAnadiui  court— it  cannot 
be  doubted  that  All  the  facts  we)re  fully  in  the  minds  of  the 
judged ;  and  it  mav  be  thought  that  in  A  lees  momentous 
UAtiotisl  ooestidn— mvolvittg  perhaps  A  horHble  anestion  of 
life  and  death — they  would  have  yielded  to  a  tecnnioal  and 
even  substantial  olgeotione  to  the  Affldavite.  They  lne#  that 
Anderson  sUK>d  (DOmmitted  to  tAke  his  trial  in  his  own  oonntry 
for  murder,  acooMing  to  internatioAai  treaty,  as  construed  by 
Canadian  I^kw:  therefore  that  be  was  lawfully  in  priion 
lusOordfhg  to  CAiHAdiAn  Ikw.  CGruld  they,  thensfore,  bold  that 
a  vrimd  jdae  cAke  of  VmlAWfttl  imprisbnmebt  had  been  estafo- 
lisbi^d,  without  virtUAny  ov^n^linjg  th4t  law  f  But  if  our 
premises  faoTd,  ft  ^iii  bot  ietompetent  to  the  Bnglfeh  eourt  even 
to  questibii  thalt  Iaw.  Th^  only  'pretenoe  for  bringing  np 
AndersoA  &  the  tese  Would  be  for  the  purpose  of  bailing  nim. 
But  murder  is  ttiVt  A  bailAbl^  ori!me.  Suray  also  a  criminM, 
duly  committed  oh  eo  grAve  a  ohArge  by  a  proper  tribtmal, 
can  hardly  be  Admittsd  to  even  a  temporary  release  by  a  eottrt 
of  cononrreikt  jtaHsdiction,  without  a  grave  imputation  on  the 
oommittinfg  tnbunal ;  and  it  mAy  be  doubted  whether,  in  the 
annals  of  EnglaAd-HByen  in  the  dm  of  despotism — a  case  can 
be  cited  of  such  an  interference  ofA  Superior  Court  of  eoncnr- 
rent  jurisdiction  With  the  act  of  a  court  of  equal  di||p!iity. 
What  would  the  Court  of  Queen^s  Bench  in  England  say  if  the 
Bicl^uer,  or  the  Court  of  Common  BenQh,  interfered  by 
Aoftedw  corpus  to  release  A  pritoner  whom  tiie  former  court 
had  declared  to  be  lawfully  committed ;  or  if  the  Court  of 
Queen's  Bench  in  CAnada  assumed  a  similiar  jurisdiction  over 
the  committals  of  either  of  the  Superior  Courts  in  England  ? 
When  the  right  to  interfere  i's  so  doubtful — and  when  the  in- 
tegrity and  ability  of  the  tribunal  are  unimpeachable,  the  case 
seems  to  foil  within  many  which  might  be  cited  in  which  the 
court  of  concurrent  jurisdiction  has  refosed  to  act 

Lastly,  we  cannot  leave  this  subject— nearly  inezhaustable 
as  it  is — ^without  saying  a  fow  words  on  the  main  question, 
whether  Anderson  has  committed  murder  within  the  terms  of 
the  Ashburton  TreAty.  Undoubtedly,  there  is  plausable  reason 
for  contending,  on  its  literal  constructing  that  he  has  not  com- 
mitted murder.  The  treaty  and  the  statutes— Englivh  and 
Canadian,  which  embody  it — agree  in  the  express  declaration 
that  the  criminal  is  to  be  given  up  only  if  he  be  charged 
*'  upon  such  evidence  as  according  to  the  law  of  that  part  of 
her  Majesty's  dominioi^s  would  justify  his  apprehension  and 
oommittal  for  trial  ....  If  the  crime  nad  been  there 
committed."  These  words^  if  rpad  apart  from  legal  canons, 
and  by  the  light  only  of  interlocatonr  remarks  in  the  English 
PArliament  before  the  Ashburton  Treaty  was  accepted,  seem 
10  indicate— at  least  to  the  unlegal  mind— 'that  if  the  charge 
4o  not  *moi|nt  to  the  crime  named  fn  |he  poabtrySrherethe 


prisoner  is  apprehended,  he  cannot  be  legally  oommitted  fo^ 
trial  or  given  up.  On  the  other  hand,  it  is  a  first  principle  of 
English,  and  we  believe  also  of  American  law,  that  the  te 
loeiooHtmctUi  tetobrati—the  law  of  the  country  where  the  con- 
tract was  mide— governs  the  tabstential  oonetmction  of  the 
eontrAct;  the  Uiii  crdnUUio,  the  mode  of  the  procedure, 
defiends  oti  the  lAW  of  the./^Mim  or  country  #here  the  contract 
hAs  to  be  fulfilled.  Where  is  ati  international  iMntraiot  suott 
as  A  treaty  to  be  eonsidered  as  made?  Muet  it  not  be  held  to 
be  offered  And  accepted  in  the  countries  of  each  bontraoting 
party?  and,  if  so,  is  not  each  who  seeks  to  enforee  it,  on  aii 
Alleged  breAch,  entitied  to  olAim  the  benefit  of  the  fcs  ooci  eoit- 
irtu^us  ceUbrati^  And  so  to  cUim  that  disputed  words  sha|l  be 
constmed  aocordingit?  Again,  it  is  laid  down  that  the  two 
rules  of  most  general  applioation  in  oonsttving  a  written  in- 
strument, are,  *'  first,  that  it  shall,  if  poasible^  been  interpreted 
M  res  ^autgis  vaUat  qitam  peteai ;  and  secondlyi  that  sudh  a 
meaning  shall  be  given  to  it  as  may  carry  out  and  effMtnate 
lo  the  fullest  extent  the  intention  Of  tiie  parties.  .  .  •  » 
The  oonstructioti  mast  be  kueh  as  will  preserve  rather  than 
destroy;  it  must  be  reasonable  and  agreeable  to  common 
utidefiBtatoding ;  it  mnst  also  be  foyonrable  and  as  near  the 
mind  and  Apparent  ititents  of  the  parties  as  the  rules  of  la# 
will  admit ;  and,  as  obseryed  by  Lord  Hale,  the  judgee  ought 
to  be  eurious  and  stibtie  to  invent  nasons  and  means  t6  make 
acts  eflfoctuAl,  according  to  the  just  Intent  of  the  partiee.  They 
will  not  cavil  therefore  about  the  propriety  of  words  when  the 
intent  of  the  parties  appnire ;  but  will  mher  appiy  the  vrords 
to  fdlfil  the  intent^  than  destroy  the  intent  by  reason  of  tbe 
insuificieney  of  the  words :"  (Btoom's  Lend  mAxims,  481, 482.) 

Was  it  rAther  the  intent  of  the  partiee  to  the  treatf  tiial 
each  ehoAld  giVe  Ap  to  the  other  country  only  such  criminals 
as  to  the  restoring  country  should  hold  to  be  enoh ;  or  euoh  as 
were  criminals  acoording  to  the  lAwe  of  the  demandant 
conntrr  ?  If  the  former  be  the  true  constraotion,  then  either 
cotintrj  can  firee  itself  from  ite  obligations  by  daBy  changeA 
in  ile  peuAl  code. 

ThAt  constraotion  of  treaties  must  prevail  Which  gives  dfoci 
to  the  whole  inetrnment,  in  preference  to  that  Which  renders 
any  part  of  it  inoperative ;  ( Wildman's  Institutes,  18D>  vol.  1.) 
If  the  term  murder  be  construed  according  to  Canadian— or 
rather  hypotlvetioal  English— law,  it  becomes  parUy  inopera- 
tive as  to  the  United  States. 

"Oood  foith  dings  to  the  spirit,  and  fraud  to  ihe  letter  of 
the  convention ;  in  fraudem  veto  legis  agii  otii,  sakns  verbis 
Ugi^t  SentenHam  ffiis  eircumvehU:"  (2  PhilUmore  Intei^a* 
tional  Law,  97.)  "  When  the  object  of  the  Sgreement  is  uni- 
versally to  include  everything  of  a  given  natOre,  add  general 
description  will  comprise  all  partioular  articles,  although  they 
may  not  have  been  in  the  knowledge  of  the  parties :   (lb.  98.) 

Does  not  the  larger  defiAition  of  riiarder,  aecordtng  to  the 
Uttlced  States  law,  afford  the  canon  of  construction  uiider  this 
rule,  rather  than  the  restricted  signification  of  the  word  in  the 
English  law  ? 

The  American  view  on  the  subject  of  aAil^guities  in  treaties, 
has  l)een  well  expressed  by  Judge  Chaoe,  whose  opinion  seems 
to  have  been  adopted  by  Dr.  Phillimore :  "  The  universality 
of  terms  is  equal  to  an  express  specification  on  the  treaty,  and 
indeed  includes  it.  For  it  is  a  fair  and  conclusive  reasoning 
that  if  any  class  of  cases  were  intended  to  be  exetnpted,  it 
would  have  been  specified.  The  indefinite  and  sweeping 
words  made  use  of  by  the  parties  exclude  the  idea  of  any 
class  of  oases  having  been  intended  to  be  excepted,  and  ex* 
plode  the  doctrine  of  oon8tructiv<e  discrimination :"  (2  Phill- 
more  108.) 

Such  are  some  of  the  objections  which  will  have  to  be  met, 
if  the  Ashburton  Treaty  is  to  be  interpreted  solely  by  English 
technology  and  law,  rather  than  by  American  law.  Whatever 
maybe  the  result^  it  is  to  be  hoped  that  no  fear  of  poblio 
opinion  will  make  our  judges  shrmk  from  their  'only  funotion 
as  pxonounoers,  aad  not  makers,  of  the  law^    If  Ameriea  be 
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^ntitl^^  to  her  poupd  of  huQian  fle9h,  le(  her  hav^  it,  and  the 
execration  of  the  civilised:  world  at  the  same  time,  if  tt  t>e  so 
nominated  in  the  bond.  But  let  it  not  be  said  (even  by  slave- 
holfuucs)  that  t^^re  ta^  English  statesmon  of  English  j\idg^ 

Who  paltifir  ifitti  liem  in  a  doahte  jwiae : 
Ana  keep  the  word  of  promise  to  the  ear. 
Bat  faicesk  It  to' the  hope. 
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THE  IiAW  AKD  FRA.CTIOE  OP  THE  ITPPE]^ 
CAKASiA  BlVlsrOK  OOUETd. 

(Qimtmuid  from  page  &1.) 

Obavtib.  IL 
Qfthm  DMum  CourUfirom  iMr  ImUMmn  to  iJut  OmmaliUhium  cf 
the  Fubiiq  Oeturai I^UUuf^,  A.  D.r  1841  to  1869. 

Ti^  PrpviB)!^  of  Uppei:  Gai^ada  mi  I^ower  jCkmoda  Ii«r- 
ipg  b^a  n^^4 1)7  an  apt  of  i^9  Iinp0]ii^  Piarli^moiit,  f  f  ihe 
Pj^yincjQ  pf  Panada "  was  p)9>c)iama4  upon  aad  from  t)ie 
!|jOtlL  pf  Ee^Nruaiy,  1841.  In  tljij^  wontii  of  June  in  tbe 
i^ame  yejif ,  the  ProyincJ#l  parliam^n^  aai^mbW,  ^»4  at  an 
.early  perio4  in  the  session,  ^v.  Attom^-Qflniswd  Dmpei", 
(npw  ej^ef  Joatioe  of  th^  GpiffiaQn  flea^)  intop4l»C)ed  a 
JlMl  to  r^iwl  -  •  tho  lavs  in  force  in  Dppejr  Canada  for  tfee 
reQpv|9|y  oj^fipal^  4*tfl,  and  to  majps  ptj^ar  prov^iw  AfiW- 
for.^'  {t  waf  ba^d  on  t^hp  reppi^m^ndation  in  i^p  rQpgrjt 
before  ppokpn  of,  ^nd  vit^  wifip  lyrifling  e:^peptiQna  bpoawe 
hw,  the  4th  &  5th  Yiq.,  cap-  53. 

By  049  9tM^te  Cpnrts  of  ^ne^t  ifprp  «1>olip)ie4,  and 
Diyjuion  Qonrts  e8|a^sh<c4  in  th^  atpad-  Six  4iyi«iona 
:i?pre  jbo  t^  jbid  pn(  in  e^ofe  ^ixi<ft  by  %  9¥&s}8t«atP9  in 
^esripMJ  ^y;oiJ  diyipipn  jbo  oonptitijLJtj^  a  poni*,  wikk  W».4pnt 
clerk  and  bailiff;  periodical  sittings  to  be  held  jin  papl^i 
and  jnrisd^otjipn  jss  to  amount  $zpjd  at  ten  ppun^^. 

^0 1^  the  refpnned  aystewi  of  lpcf4  coprta  re^enibled  tlhe 
original ;  iififi  added  proyisionsi  nonierpns  and  oomprehen- 
siye^  were  in  their  detaila  admirably  adapted  to  the  bn^e99 
transactions,  and  to  the  actual  condition  of  thingp  in  the 
country.  A  particular  ezamipatiQn  here  pf  the  neii^  pro- 
Twons  woi:^d  be  onjb  of  place,  for  thp  whole  substance  of 
the  statnte  being  embodipd  in  tbe  a^isti.ng  law,  theoe  pro- 
visions must  be  discussed  at  length  under  the  several 
beads  to  which  they  relate,  we  may  however,  indica.te  the 
leading  features  in  the  act 

The  courts  were  in  each  district  to  be  presided  over  by  a 
resident  judge,  a  barrister  of  a  certain  standing,  who  as 
sole  judge  was  empowered  to  decide  the  cases  coming  be- 
fore him  in  a  summary  manner,  and  in  the  eypnt  of  illness 
CT  absence  could  depute  a  hamster  to  act  for  lum.  When  fhe 
sum  claimed  ep^ceeded  £2  10s.,  a  jojry  could  be  called,  at 
the  inatance  of  either  party,  to  .try  the  case,  and  the  yer- 
diet  pf  a  majority  was  received. 

The  jurisdiction  as  to  subjept  niatter,  and  to  parties,  ifua 
eniaiged.    Gierks  were  to  be  paid  by  salary,  the  fees  on 
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proceedings  being  funded  to  meet  the  expenses  of  the  courts, 
and  if  these  proved  insufficient  the  difference  was  to  be- 
come  chargeable  on  the  Consolidated  tlevenue  Fund  of  the 
PipviDcp.  Every  district  judge  was  empowered  to  make 
n^les  for  regulating  the  practice  in  his  own  courts,  and  a 
supimary  retnedy  was  given  against  pfficers  guilty  of  eixtor- 
tion  or  misponduct. 

Thus  ^^  the  pld  and  valued  principle  of  bringing  justice 
home  to  every  man's  door,''  enunciated  in  the  &irst  page  pf 
our  legal  history  waa  re-affinucd,  and  courts  which  with  all 
their  defects  and  abuses  half  a  century's  trial  confirmed  the 
npcessity  for,  were  continued,  but  placed  on  a  sounder 
basis,  and  re-inodeled  to  suit  the  requirements  pf  the  coun- 
try.* 4-nd  looking  at  the  act  (4  A  5  Vie.,  chap.  58)  in 
the  light  of  twenty  years'  (Dzperience,  on  two  points  only 
can  substantial  exception  be  tiaiken  to  the  enactment,  viz.,  the 
majority  verdict  and  the  independent  rule-making  power, 
instead  of  one  spt  of  rules  for  the  whole  of  Upper  Ganadaf 
while  at  least  one  most  valuable  princijple  in  the  law,  pay- 
ment  of  clerk^  by  salary,  has  been  abandoned,  contrary  it 
is  believed,  to  the  interest  of  suitpis  and  the  general  g6od.;( 

The  statuiB  4  &  j^  Vie,  chap.  53,'  was  limited  to'  four 
years;  when  this  period  dreV  to  a  dose,  the  neW  tribunals 

woridng  satisfiujtorily,  there  was  no  disposition  to  vetam  to 
the  old  order  of  things,  and  by  the  8th  Yic,  chap.  87,  the 
Division  Court  hiw  was  made  perpetual. 

By  this  last  act  some  chan^  were  also  made,  the  num- 
ber of  courts  was  limited  to  not  less  than  three  nor  more 
than  nine  in  each  district;  payment  by  fees  was  substi- 
tuted for  salary  in  the  mode  of  remunerating  clerics,  and 

«  , — 

f  J^iiMi\9TBg9tmtotl9otlMmUynM9KMI^^  inlM^Jnst^M 

yiort  a/Ur  it  wat  kUrcdttocd  A»  Upptr  Omada. 

r.  ,•  ,  .^  •  ' ;  •   •      *  •  •  • '  .' 

f  Both  of  thMe  provUtou  wore  amended  by  tb*  Leglitotvra.  With  re0|Met  to 
rolai  It  WM  probably  oonddered  tliftt  aU  ilio  diliMeC'Jtidsw  woold  by  oomdMia 
oonwnt  agree  on  one  aet,  bat  that  vraip  not  doni^  an^  •It^onc?'  ^^  •  anbeaqiMnt 
period  the  ndea  jbr  oae  of  the  CoimtieB,  which  had  been  i^iprored  of  by  all  the 
Jadgea  of  the  anperior  eonrta,  werft  at  fhe!^  hutanee^  printed  by  order  of  the  |o* 
tanunentynndtheooaoiirnBeeOfaUthecoiinty  Jai(lf«a  aooglxt  therela»  aU  did 
not  qonear,  and  tlie  etU  of  TaiiaUoat  In  the  praetipe  if  mitigated  iraa  not  qnlte 
got  rid  of  till  file  yett  1854,  when  a  tinifbrm'practioe  waa  appliid  to'  the  Whole 
i»f  Upper  CaBmdJ^  ttndtt  tiie  ralea  fkUMd  t^  a  Botrd  of  eonnty  ^ii4i(««>  •PPOb^tM 
ibr  the  purpoae. 

%  The  ixi(|iirloiia  oonaaqoaneee  of  the  fM  ayiteai,  the  eurruptlon  and  Tenationi 
attondint  upon  it,  liaa  been  a  matter  of  eixbplalnt  from  the  earUeil  iEtmek '  The 
payment  of  olerka  of  oooHa  by  *laiy,  inatead  of  ftaB|  long  alnOa  MtoamimniM  kqr 
the  JBngUah eommonlaw  eommlarioneWb  t>  ^of^  univaraal  throoglioat  England* 
It  waa  felt  that  toa  waa  a  bad  mode  of  remnneration,  the  ^yitem  giving  a  ttrOhg 
inteieai  to  the  Ibe^theite  in  litigation— In  tlie  nnmber  and  protiaaion  of  aulti. 
And  monorer  thai  tho  gop«nd  Amda  of  the  eonatry  ought  to  bear  a  large  ahare 
^  the  expenaea  in  the  eatabUibment  of  eourta;  and  it  aeema  obTiooa  enough,  thi^ 
ig  the  machinery  of  JnaHoe  inuat  nt  all  etenta  be  Kept  tip,  to  mike  ancfa  ooiutt 
attf-iapportlBgi  la  to  Iffy  an'tneomrf  on  the  neoeaaitiea  of  the  hnmblor  anitori. 
tors.  The  Lavo  Jowrwd  of  Dec,  1S69,  thus  refen  to  the  snl^ect,  ''The  W  a^atem 
aa  applied  to  Mrtioaa  by  deAa  oroonrta,'  Is  not  without  atrong  ol|jecilon%  and  the 
pteH  of  payment  by  Mary  Inatoad  of  ftea  ia  eeriahil^^  founder  in  principle,  ftr  tbf 
general  fnnda  of  the  country  ought  to  bear  all  the  expenaea  of  the  eatabilahment 
of  oonrta'of  jnstioe.  mien  why  ahould'a  perfon  faekfughia  rightl  be  charged  la 
hie  ladfridval  eapadtjr  ^Imb  aU  thi  t«toiafle  Ifftf  mMtatMty  la  fa  o^Mffo^ 
nnd  hii  claim  crwtM  n»  ftvfh  pnhlie  6&pfBflft  >* 
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unanimity  wbs  mude  necMBiiy  in  the  yerdict  of  a  jniy.  A 
few  yean  afterwards  the  oonrts  were  enabled  by  statute  to 
.  attach  the  personal  property  of  absconding,  removing,  or 
eoi}oeale4  debtors,  to  answer  claims  to  ten  ponnds  against 
them;  ezeo|9.torB  and  administrators  were  specially  antho- 
rised  to  sae,  and  rendered  liable  to  suits  upon  causes  of  ac- 
tion within  tl^e  jurisdiction  (12  Tie.  chap.  19)  and  this 
and  the  preyipus  statute  contained  sereral  provisions  re- 
lative to  procedure. 

A  measure  W9S  introduced  by  the  Hon.  J.  S.  Macdonald, 
in  1850,  which  insulted  in  the  act  13  &  14  Vie.  cap.  53. 
It  consolidated  the  three  statutes  in  force  regulating  the 
courts,  and  gave  them  new  and  greatly  enlarged  powers. 
These  were,  chiefly,  an  increased  general  jurisdiction  to 
twenty9>five  pounds  ppojn  coptijacts,  and  ten  pounds  '^  in  tort 
to  personal  diattela,''  a  summary  po>7er  to  adjudicate  upon 
claims  made  by  third  paii^es  on  property  seized  under  pro- 
cess of  the  courts,  an  authority  to  examine  judgment  debtors 
with  a  view  to  the  .enCorcemen.t  of  such  satisftction  as  the 
debtor  was  enabled  to  gjive,  and  for  the  punishment  of  fraud 
— provisions  for  the  revival  of  judgments  in  case  of  the 
death  of  the  parties,  for  the  removal  of  causes  to  the  supe- 
rior courts,  for  enabling  a  judgment  to  be  made  available 
in  certain  cases  against  the  debtor's  lands,  for  enlarging  the 
remedy  under  writs  of  execution,  and  for  further  facili- 
tating relief  against  officten  and  their  sureties ;  all  these  in 
their  original  shape  or  in  motdifi^d  form,  axfi  ooutinued  to 
the  present  day. 

Some  of  the  provisions  of  this  sMpte,  the  power  to  ex- 
amine judgment  creditors  (the  91st  clause)  and  the  exten- 
sive range  of  executions,  for  instance,  have  been  much  ob- 
jected to  of  late  years,  but  on  the  whole  the  changes  made 
by  Mr.  MaodonaJd's  act  continue  to  be  regarded  with  fa- 
tour  by  those  who  use  the  oourts. 

Under  4  &  5  Vic,  t)ie  magistrates  in  Quarter  Sessions 
had  set  off  their  several  counties  into  Court  Divisions.  By 
this  Act  (of  18^),  these  divisions  were  preserved  with 
their  existing  limits,  but  the  continued  power  to  declare 
and  appoint  divisions  was  exercised  in  several  counties. 

The  act  16th  Vie,  cap.  177,  again  enlarged  the  juris- 
diction as  well  as  improved  the  procedure  in  many  parti- 
pulars,  and  remedied  certain  defects  in  the  existing  law, 
and  besides  contained  several  provisions  conducive  to  sub- 
stantial justice,  and  to  cheapness  in  administration.  It 
met  the  difficulty  respecting  claims  by  landlords  for  rent 
due,  when  tenant's  goods  seized  on  demised  premises,  pro- 
yiding  for  the  interest  of  both  landlord  and  execution  cre- 
ditor, and  extended  the  law  of  interpleader  to  such  claims. 
It  iacilita^  the  speedy  determination  by  a  jury  of  contro- 
verted facts;  moreover,  by  this  act  two  entiralv  new  ele-     ♦Tll•JodfM«ppalnl•dw«^HMrri«m,M•lloch,a<mw^Ctanpl^dl,(•llK»^ 

pents  wefe  incorporated  with  the  local  law  courts.    1st.  app^owd  bj  m* jndeM  or  th*  mMdor  covta  «  um  sta  or juIj  t4ioiriac. 


TKe  law  of  arhUration  was  extended  to  the  ^courts  with 
all  the  advantages  and  without  the  technicalities  of  prao- 
tice  used  in  the  superior  courts.  2nd.  The  appointment 
of  a  Board  of  Judges  was  authorised,  with  power  to  make 
a  uniform  set  of  rules  r^iulating  the  puctaoe  of  the  courts 
for  use  in  all  the  counties  in  Upper  Canada.  The  fears  en- 
tertained respecting  the  original  power  to  make  rules  (each 
judge  for  his  own  county)  that  different  minds  brought  to 
bear  on  the  same  matter  would  without  ceoferanoe  or  inter- 
communication  produce  varied  results,  different  codes  of 
practice  in  the  counties,  proved  to  be  correct,  and  in  very 
few  counties  was  procedure  exactly  the  same.  This  evil 
was  remedied  under  the  enactment  referred  to,  and  the 
Board  of  Judges  appointed,*  framed  general  rules  which, 
sanctioned  by  the  judges  of  the  superior  courts,  came  into 
operation  on  1st  October,  1854,  with  a  statutory  obli- 
gation. They  are  still  in  foroe.  This  act,  the  woric  of 
Mr.  Attomey-Oeneral  Richards,  aided  largely  the  design 
of  the  oourts  to  secure  speedy,  cheap,  and  subatao- 
tial  justice,  combined  with  uniform  and  sound  principles 
of  administration.  The  statute  18  Tie,  cap.  125,  further 
enlarged  the  jurisdiction  by  enabling  defendants  to  be  sum- 
moned from  any  part  of  Upper  Canada  to  the  court  divi- 
sion in  which  the  cause  of  action  arose,  and  this  as  of  right 
and  without  any  leave  from  the  eourt. 

And,  in  aid  of  this  new  jurisdiction,  the  act  made  pro- 
vision for  a  judgment  obtained  in  one  county  being 
enforced  in  another,  for  a  writ  of  execution  oould  not  be 
executed  out  of  the  limits  of  the  judicial  district  in  which 
it  issued. 

Without  referring  to  certain  acts  upon  other  subjects, 
which  contained  provisions  affecting  in  some  degree  the 
powers  of  the  courts,  the  next  statute  relating  to  the  courts 
is  the  22  Vie.  cap.  33,  which  was  introduced  by  Mr. 
Attorney-General  J.  A.  Macdonald. 

It  was  for  <'  the  Abolition  of  Imprisonment  for  Bebf 
The  clauses  of  this  statute  which  appertained  to  the  Divi- 
sion Courts  met  objections  which  had  been  urged  to  the 
«  Judgment  Summons''  clauses. 

It  was  complained  that  these  clauses  had  been  greatiy 
abused  by  creditors,  and  the  power  conferred  by  them  used 
against  debtots  for  the  purpose  of  oppression  and  annoy- 
ance. To  remedy  this,  Mr.  J.  A.  Macdonald's  measure 
provided  that  no  party  should  be  committed  to  gaol  for  de- 
fault in  attendance,  unless  twice  summoned,  or  the  Judge 
was  satisfied  that  his  non-attendance  was  wilful ;  and  if  it 
appeared  that  the  debtor  was  improperly  summoned,  he 
was  entitied  to  compensation  for  his  trouble  and  attendance. 


1861.] 


LAW    JOURNAL. 


95 


A  defendant  onoe  examined  and  diaoharged  could  not 
be  again  aammonedi  except  the  Jadge  waa  satisfied  on 
affidavit  tliat  new  ground  existed  for  a  farther  examina- 
tion ;  and,  as  a  general  mle,  the  examination  was  to  be  in 
the  Judge's  Chambers  and  not  in  open  court.  Thus  these 
proyirions  were  guarded  against  the  possibility  of  abuses  in 
administrationi  and  were  strictly  confined  to  their  legiti- 
mate uses — ^the  discoTcry  of  property  withheld  or  concealed 
— ^the  enforcement  of  such  satisfaction  as  the  debtor  was 
able  to  giro,  and  the  punishment  of  fraud. 

This  brings  us  to  the  Consolidated  Act  22  Vie.  cap.  19, 
by  the  which  the  Division  Courts  are  now  r^ulated.  Of 
this  statute,  it  is  sufficient  to  say  here  that  it  was  substi- 
tuted for  the  existing  acts  already  noticed,  which  were  all 
repealed,  and  that,  without  operating  as  a  new  law,  it  set- 
tled many  doubtful  points  in  the  repealed  acts  it  replaced, 
and  the  matter  of  these  repealed  acts  it  embodied  in  a 
revised  and  condensed  form. 

Such,  in  brief  outline,  is  the  statutory  history  of  an 
important  branch .  in  the  general  system  of  local  jurispru- 
dence established  in  Upper  Canada. 

(3b  be  e<mimiied.) 


A  FEW  "  VEXED  QUESTIONS.'' 

In  the  last  number  appeared  a  communication  from  Mr. 
Darand,  under  the  above  caption.  We  have  heard  from  some 
of  our  correspondents  in  respect  to  them,  and  find,  as  Mr. 
Darand  says,  that  a  great  difference  of  opinion  prevails,  par- 
ticalarly  in  reference  to  the  first  question. 

Aeooraiog  to  our  judgment,  the  givins  a  transcript  of  a 
judgment  from  the  court  in  which  it  was  ootained,  does  not  do 
away  with  it  as  a  judgment  of  that  court.  The  effect  would 
probably  be  held  to  be  a  suspension  of  the  right  to  act  on  the 
judgment  in  the  original  court,  till  return  made  of  the 
transcript  The  terms  of  sec.  139  are  to  "  enter  the  tran- 
script in  a  book  to  be  kept  for  the  purpose,"  and  the  amount 
due  on  ihejudgmeni  (t.  «.  in  the  original  court)  according  to 
the  certificate.  The  clause  then  goes  on  to  say,  "  all  proceed- 
ings mav  be  taken  for  enforcing  and  collecting  the  judgment 
in  such  last  mentioned  court  by  the  officers  thereof,  that  could 
be  had  or  taken  for  like  purposes  upcn  judgment  recovered 
in  any  division  court;''  the  effect  of  which  seems  to  be  that 
in  the  court  to  which  the  transcript  sent,  the  same  proceedings 
may  be  taken  on  the  judgment  aa  if  it  was  a  judgment  of  that 
court.  It  is  obvious  that  there  cannot  be  two  or  more  judg- 
ments in  force  at  the  same  time,  and  there  is  nothing  to  show 
that  the  proceeding  in  aid,  by  transcript,  transfers  the  judg- 
ment We  think  toe  return  of  nuUa  bona  in  the  case  pot, 
would  justify  the  action  desired  of  the  Toronto  clerk.  This 
is  just  one  of  the  cases  that  ought  to  be  settled  by  rule  of 
the  board  of  judges.  On  the  whole  we  think  Mr.  Durand's 
view  is  the  correct  one. 

2od.  Query?  Faymeni  of  money  into  court  on  a  tender  pre- 
viouily  made. 

In  the  case  put,  we  think  that  it  is  in  the  power  of  the  Judge 
to  grant  an  adjournment  for  the  purpose  of  (^viog  the  notice. 
The  words  (sec.  88)  "  and  all  proceedings  m  the  said  action 
shall  be  stayed,  unless,''  Ac.,  by  no  means  imply  that  the  suit 
is  necessarilly  at  an  end.  The  word  "  stayed "  on  the  con- 
trary seems  to  convey  the  idea  that  the  proceedings  are  to 


remiun  in  statu  quo  until  further  order.  Indeed  there  is  h>om 
to  contend  that  an  express  order  fh)m  the  judge  is  necessary 
to  eiYe  effect  to  the  provision. 

If  we  look  at  sec.  179,  the  same  language  occurs,  "  and 
thereupon  any  action  in  the  superior  courts,  in  respect  to  such 
claim,  shall  be  staved."  &c.  Would  it  not  be  necessary  under 
this  section  to  apply  to  a  judge  in  Chambers  to  stay  proceed- 
ing in  the  action  ? 

The  power  to  adjourn  is  rendered  still  more  dear  by  sec 
86  of  the  statute  which  enacts  that  in  case  the  judge  thinks 
it  conducive  to  the  ends  of  justice,  he  may  a^oum  the  hearine 
of  any  case  in  order  to  permit  a  necessary  notice  to  be  served 
or  to  enable  a  party  to  enUr  mofefuUy  into  his  ease,  or  for  any 
other  cause  tofttcA  the  judge  thinks  reasonable,  which  is  to  be 
done  on  such  equitable  terms  as  to  the  judge  may  seem  meet 

3rd.  Query  f    As  to  duriding  causes  of  action. 

The  cases  put  would  not  be  within  sec.  59  of  the  act  which 
provides  that  "  a  cause  of  action  shall  not  be  divided  into  two 
or  more  suits  for  the  purpose  of  bringing  the  same  within  the 
jurisdiction,"  &c.  There  is  no  necessary  connection  between 
the  note  and  the  account,  nor  yet  between  the  account  and 
the  action  for  damages,  but  the  items  of  a  running  account 
could  not  be  divided.  Orimbly  v.  Aykroyd,  I  Ex.  479,  and 
Wickham  v.  Lee,  12  Q.  B.,  521,  are  leading  cases  on  the  subject 
of  splitting  demands. 

On  the  fourth  subject  referred  to  by  Mr.  Dnrand,  we  can- 
not supplement  the  suggestion  he  offers. 

We  shall  be  happy  to  hear  from  Mr.  Durand  on  the  other 
unsettled  points  in  the  Division  Court  law  to  which  he  refers. 


2b  the  EdUors  of  the  Law  JoumaL 

GiNTLivxif , — ^You  having  wished  for  any  useful  sug/i^tions 
relative  to  the  Division  Courts,  I  take  the  liberty  of  making 
some.  I  give  known  facts  acquired  from  experience,  and  they 
are  by  no  means  exceptions.  It  is  right  and  proper  that 
plaintiffs  should  know  what  they  have  to  meet  on  Court-day, 
whether  a  defence  or  not  As  an  illustration,  A.  sues  B.  on  an 
account  for  goods  sold  and  delivered  by  three  different  clerks, 
he  brought  those  three  witnesses  on  Court-day  a  distance  of 
twelve  miles.  On  the  case  being  called,  the  defendant 
answered  and  sud  the  claim  was  right,  consequently  judgment 
was  given  without  calling  the  witnesses,  and  lallowed  the  costs 
of  these  witnesses  on  the  plaintiff's  affidavit  that  they  were 
necessary,  and  came  for  no  other  purpose  than  to  give  evidence 
in  the  cause.  Again,  C.  sues  D.  and  D.  told  plaintiff  he  would 
not  dispute  the  claim ;  on^  Court-day  plaintiff  brought  no 
witnesses.  On  the  cause  being  called,  defendant  appeared  by 
an  agent  and  denied  the  claim,  consequently  the  plaintiff  ap- 
plied and  got  leave  to  put  off  the  trial  on  payment  of  costs  of 
day.  On  the  cause  being  called  on  next  Court,  the  plaintiff 
appeard  with  his  witnesses  prepared  to  prove  his  claim,  but 
defendant  did  not  appear  and  the  plaintiff's  witnesses  were 
not  required. 

These  are  great  evils  and  now  for  the  remedy.  I  would 
require  appearances  to  be  filed  with  the  clerk  a  given  number 
of  days  arker  service,  the  same  as  in  the  Coonty  Court,  and  I 
venture  to  say  there  would  be  less  litigation  on  Court-days, 
and  a  savine  to  suitors  of  thousands  of  dollars  in  a  year. 
Really  defendants  come  to  Court,  under  the  present  system, 
without  any  intention  of  defending,  and  when  they  find  the 
plaintiff  has  no  witnesses,  then  they  deny  and  apply  for  re- 
muneration, and  often  get  it.  If  defendants  were  compelled 
to  make  known  their  intentions  in  time,  delay  and  expense 
would  be  avoided.  I  see  no  necessity  of  waiting  until  Court- 
day  for  jud|i^ent  Where  there  is  no  appearance,  let  the 
Clerk,  in  default  of  appearance,  enter  judgment  at  once,  and 
not  put  the  Court  to  the  trouble  of  passing  judgment  in  open 
Courti  anddefendants  to  the  humihty  of  hearing  their  names 
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proolaiiiMd  to  Um  irorld  w  panoiiB  mmbk  ^  pajf  There 
•aenu  no  valid  reiwoa  why  tlwe  should  not  be  anlforn^it^  in 
all  oar  Courta. 

Youva,  &Q.y 

SUnuaii  WnAUiT 
Cffrib  51ft  D.  O,  Cb.  PaiR<& 

[We  published  in  our  last  a  similar  letter  to  the  above,  horn 
another  clerk  in  iho  same  oonnty,  Perth. 

There  is  nothing  in  the  letter  before  no  ealllng  for  an  ear 
larycement  of  the  remarks  already  before  enr  readers. 

Had  B.  chosen  to  gtfo  a  oonfossion  to  the  bailiff  who  served 
him,  or  afterwards  to  the  elwk,  there  woald  have  been  no 
witness  fees  in  the  ease. 

It  was  searoely  pradeat  in  €.  to  lake  I^s.  ward.  Bad  he 
obtained  a  written  admission  from  0,,  there  would  have  been 
no  occasion  for  a  postponement. 

As  to  the  '*  humility '^  point  the  defendant  can  always  save 
his  feelinip  by  acknowled|;i|ig  the  claim  before  an  officer  of 
the  Oonrt  in  the  usual  way. 

We  cannot  agree  which  our  correspondent  in  the  opinion 
expressed  at  the  close  of  his  letter.  It  is  practically  impossible 
to  secure  uniformity  of  procedure  between  Courts  of  Record 
and  Courts  of  Summary  Jurisdiction. — ^Ens.  L.  J.] 


2b  ihe  EdUart  of  ike  Law  JowmaL 

GiNTUMEN, — At  the  last  Court  of  Quarter  Sessions,  some  of 
our  magistrates,  I  was  told,  were  anxious  to  establish  another 
Division  Court  in  this  eount^,  which  has  now  two  or  three  too 
many.  Their  plan  is,  to  take  a  portion  of  five  townships,  and 
from  the  five  fractions  mako  a  whole; — a  most  absurd  idea, 
every  one  admits.  I  fancy  the  project  could  only  have  been 
entertained  by  a  few  J.  P.'s  in  the  immediaie  neighbourhood, 
who  thought  they  would  like  to  be  riMr  a  oaurt.  I  am  sure 
our  worthy  JadgSb  vho  is  ChaimBUMi  of  the  Boar<|,  would 
strongly  oppose  such  a  silly  projeot  The  five  townships  fro^^ 
which  the  new  Division  is  to  be  taken  are  Hooghton,  Wal- 
singham,  Middletpn,  Windham  and  CharWttvilie,  The  aggre- 
fi^te  number  of  auits  in  thens  fivo  townships,  for  the  last 
sittings,  was  eighty-on/C,  making  a^  average  of  Bixte^n  suite  tqr 
each  court.  Still,  in  the  face  of  this  paltry  business,  f  ome 
magistrates  are  endeavorvig  to  fq^m  a  ^ew  Court  out  of  these 
five  divisions. 

About  two  ye^trs  94S^$  these  wise  men  established  another 
Division  in  the  small  township  pf  Woodhouse,  because  there 
happened  to  be  two  villages  in  it  The  result  is,  there  are 
now  three  Divisions  within  seven  miles.  Many  are  now 
(when  it  is  too  late)  acknowledging  the  absurdity  of  making 
the  eighth  Division,  as  the  public  interest  did  not  require  it. 
The  result  is,  the  business  is  spilt  up  among  two  sets  of  offi- 
eera,  who  scarcely  care  for  the  emoluments,  and  feel  ready  to 
abandon  their  situations  at  any  time.  The  fact  is,  as  has  been 
remarked  by  the  Loup  Jbumai,  creat  damage  has  l)een  done  to 
the  usefulness  of  these  Courts,  by  establishing  too  many  Divi- 
nonst  and  of  course  the  blame  rests  upon  the  magistrates,  as 
they  have  the  power.  The  harm  is  upon  ps,  and  perhaps 
cannot  be  undone.  They  will  find  it  muob  easier  to  make  new 
Divisions,  than  to  lessen  the  number.  The  fact  is,  if  thsy 
keep  on  dividiufg  and  subdividing,  and  making  new  Couirts, 
Diviuon  Court  offioers  will  have  to  "  go  a-begging.^' 

Tour  xamarks  upon  Mr. Durand's  '' vei^edquestJons,''  im^o 
looked  forward  to  with  much  interest. 

What  is  your  opinion  of  the  late  I^xemption  Act?— :t.4., 
respeoting  the  sixty  dollars  worth  of  chattels  besides  jih^  articles 
enumerated  ?  How  is  that  value  to  be  established  ?  Suppose 
the  bailiff  has  an  execution  ag^inat  A.>  who  has  a  horsis,  cap 
A.  claim  the  horse  under  the  si^ty  dollars  claim  ?  Or  sup* 
posing  the  execution  creditor  orders  the  bailiff  to  sell  said 
horssb  whioh  bringis  say  seventy  doll^,  I  apprehend  sixty 


■^1  ';■!" 
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do.llare  would  hs^e  ^  be  returned  to  the  debtor,  and  the  over- 
plus would  apply  on  the  debt.  Acain :  suppose  the  horse 
only  brought  fifty  dollars,  would  not  Sie  ezeoation  debtor  have 
sonie  cause  for  4^°^0|BM?^  The  whole  question  is,  how  q«in 
what  way  is  the  value  of  sixtj  dollars  to  be  established  t  This 
seems  to  me  rather  a  nice  pomtl 

Ara  not  bailiffii  entitM  to  tea  stfits  es«h  IIbc  notiiSA  of  sale 
pf  propcirt;^  i^iilder  e^ eoqitiona  T 

Yours,  very  truly, 

Maroh,  01, 1861.  ^  Komfou. 

(  4 

[The  mnlUi^lic^tiop  of  Divisions  has  t^  positively  pernicious 
effect,  in  our  judgment,  and  was  x)ot  designed  by  the  Legisla- 
ture. We  have  before  us  the  oopy  of  the  forthcoming  part  of 
*'  Thfi  J^is  and  PrwAice  of  the  Dwision  OnmiSt"  in  whiph  this 
sqbject  is  fully  handled ;  ^nd  i^  we  could  offef  np  remarks 
more  full  and  appropriate,  we  refer  our  correspondent  to  the 
treatise  in  ouestion. 

We  have  pefore  examined  the  sol^oot  of**  Exemption,"  and 
can  fidd  nothing  to  what  we  then  said*  Theire  is  me  dilemma 
our  correspondent  refers  to,  and  it  is  one  of  those  diffieultiee  in 
pvaotioo  not  ea^  of  soliiti(Mi« 

Ws  thiok  bftiliffs  are  entitled  to  ten  oente  e«cli  fornotieep 
(not  exceeding  three)  of  sale  of  property  under  execution^— 
Ed.  L.  J.] 

U.    O.    REPORTS. 

•    .    •  .      ...        . 

QUEEN'S  BENCJi. 


Smith  v.  Thi  Cobpobatioh  or  thb  Tillaoi  or  Collihowooo. 


SAoci  ftadur-'Order  <m  mmSe^palitjf  for  hX»  watarjf    Accqptamet  ^ 

BifumdtolevytaU---Might4fJeUotii,' 

Bdi,  thftt  w  aotion  would  aot  lit  aaaloifc  a  mwiioliMl  oorpoieliOB  by  S  ■bbod 
tflMhrTf  vfion  AB  ordar  otdn  Quoin  aiid  aoofpted  hj  tbs  tniifnrar  la  tbf»  pUte- 
Ud*i  fkTor  for  his  nlary,  fhe  trteiurer  haTiog  no  poww  to  uAa  Uie  epi*||Qn;tioa 
fy  mch  aoosptenoe. 

Bm,  atwo,  thAt  tlw  teftchtr  qopli  qot  inrinjl>|P  <»  iMtio«  agtinat  ttu  oocponiiOB 
for  i^efb^Df  to  i*77,«  ^^  forlMf  ai^^>  ^^  f^  fs^mafee  fhrnuM  to  fhm^ 
for  tluii  porpQW  mr  th«  trattaa. 

{E.Z,S8yiO 

This  was  an  action  by  Ike  plaintiff»  <a  school  teaoher,  against 
the  corporation,  for  not  paying  kim  his  salasy  or  allowance. 

The  declaration  contained  seyen  conntg. 

The  first  count  was  on  an  order  made  on  the  l(Hb  of  JaniW7i 
1859,  by  the  school  trustees  of  Cdlingwood,  by  their  chairman, 
on  the  treasurer  of  the  town  of  ColUngirood,  !to  pay  the  plaintiff 
J&17  18s.  6d.,  **  whioh  the  defendants  by  the  hands  of  their  trea- 
surer accepted." 

The  second  count  was  on  an  order  upon  the  treasurer  by  the 
school  trustees,  made  by  their  chairman,  on  the  4th  of  iJulr,  1859, 
in  faTor  of  the  plaintiff,  for  X62  lOs.,  whioh  the  defendiuits  by 
their  treasurer  accepted. 

The  third  count  was  op  an  order  m^e  by  the  school  trustees 
on  the  28rd  of  August,  1859,  by  their  chairman,  on  the  treasurer 
of  Collingwood,  to  pay  to  theplainUff  (6  95,  accepted  in  the  same 
ipanner. 

The  fourth  count  was  for  money  had  and  receired,  whioh  was 
clearly  not  supported  by  the  eridenoe,  and  on  which  therefore  the 
defendants  had  a  Terdict. 

The  fifth  count  alleged  that  the  defendant  was  a  common  school 
teacher  in  the  town  of  Collingwood  for  twelTe  months :  that  the 
school  trustees,  on  the  22nd  March,  1858,  laid  before  the  defeod- 
ants  an  estimate  of  the  sum  required  for  paying  the  plaintiff  his 
salary  as  such  teacher,  in  order  that  the  same  might  be  levied  on 
the  ratable  inhabitants  according  to  law :  that  it  became  there- 
upon 4he  duty  of  the  defendants  to  levy  a  i;ate  in  order  to  make 
such  pi^yment ;  but  that  the  defendants,  though  .they  saye  to  the 
plaintiff  aa  order  on  their  trefsurer  to  pay  the  plainUn  XI 7  ISs. 
5d.,  for  the  salary  then  due  to  him,  would  not  proyide  the  said 
sunif  nor  levy,  nor  impose,  nor  collect  a  rate  for  the  pajinent  of 
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tiie  lamek  but  negleoM  nttd  reftued  mt  to  do,  whtMsj  the  pkm- 
aS  WM  depiited  of  his  Mlazy  m  such  toaohw. 

In  tho  siztk  and  tevoitJi  ooiuti  the  plaintiff  oomplmned  in  the 
game  manner  of  the  defendants,  for  negleoting  and  reftaaiag  to 
hnpose  or  eoUeet  a  Ifate  for  paying  the  snnia  dne  to  the  pldntiff» 
fvt  wldeh  thej  had  glVen  the  othe^  two  orders  on  their  treasnrer^ 
Whieh  iTere  dedared  on  in  the  seoond  and  third  oomlts. 

The  defendants  pleaded  to  the  first  eonnt,  that  ikvy  did  liot 
accept  the  order  mentioned  in  that  eoont;  and  pajmenii 

To  the  seeond  and  third  ooonts,  that  ihvf  did  not  aeoept 

To  the  fifth  eonnt,  that  th^  did  preride  tiie  moneys  and  oolleet 
ind  impoee  a  rate. 

To  the  sixth  and  serenth  oonnta,  the  same  p1ea« 

And  to  the  sixth  eennt  defendants  also  pleaded,  that  thej  did 
impose  tin  tate*  and  deliTOred  the  roll  for  oolleoting  it,  aha  the 
other  asseesments  for  the  town  of  Collingwood  for  tho  year  1869, 
hnt  that  the  day  fixed  for  the  retom  of  soeh  eoUeetor's  roll  had 
not  yet  expired,  and  that  they  imd  not  yet  reeetTod  the  said  som 
for  the  eehoel  tmstees. 

KMne  was  joined  on  all  the  pleas. 

There  was  a  ease  tried  at  the  saihe  assiies»  at  Saarrie,  before 
Idblnwrn,  0.  J.,  bronght  in  the  Conrt  ef  Common  Pleas,  ill  whieh 
Mnnson,  another  sohool  teaoher,  sned  the  same  eorporation  of 
GoUiag#ood  open  similar  oatisek  of  aetion,  the  deolaration  and  the 
pleadings  being  enhstantjally  the  same  aa  in  this  ease*  And  it 
Was  agraed  that  th«  evidence  giveti  iA  that  case  shonld  be  snbmit- 
ted  to  the  Jnry  as  SYldettc^  given  in  the  present  ease,  iki  order  to 
shew  the  gronndA  npon  #hidi  the  Corporation  was  songht  to  be 
ehafged,  Mtd  what  they  relied  npon  as  thek  defonee.* 

The  etidence  ^e#ed  that  the  orders  were  in  eaoh  ease  signed 
by  the  chairman  Of  the  board  of  school  trastees,  and  were  sealed 
with  their  seal,  and  that  they  were  aeoepted  by  th«  treas«Mw 
under  his  signature  merely  as  treasnrer. 

The  clerk  of  the  corporation  produced  and  proved  an  estimate 
that  had  beeti  fomished  by  the  sehool  trustees  of  the  money  that 
would  be  required  to  be  raised  for  school  purposes  in  1858,  which 
estimate  included  the  plaintiff's  salary.  A  by-law  was  afterwards 
passed  to  raise  money  for  certain  school  purposes;  to  wit,  for 
sohool  house,  library  and  i^pparatns.  The  money  required  for 
teschers'  salaries  in  that  year  was  raised  by  a  rate  imposed  by 
resolution,  and  the  Irbole  mon^  req^red  for  that  year  seemed  to 
have  been  levied. 

The  corporation  received  in  like  maimer  JFrom  the  school  trustees 
an  eeUmate  of  the  money  required  for  school  purposes  for  1869. 
That  nlso  imsltided  the  teachoM'  saleriee,  including  the  plnintHTs. 
A  by-Ult'  Was  introduced  to  raise  that  motiey  by  asSessnrent.  but 
it  was  not  passed.  It  was  read  a  second  time  on  the  25ih  July, 
1859,  but  was  neither  passed  nor  r^ted;  nothing  was  after- 
wards done  upon  it. 

The  clerk  of  the  corporation  explained  that  the  salary  of  the 
plaintiff  should  have  been  paid :  that  the  government  contributed 
a  portion  of  tho  school  money,  and  that  the  school  tmstees  had 
power  to  make  up  the  deficiency  by  rate,  and  so  aLso  had  the  cor- 
poration of  Collingwood.  He  swore  that  a  small  portion  only  of 
the  taxes  of  1868  had  beeti  <collected ;  and  that  he  thought,  but 
was  not  sure»  that  enough  of  money  had  b6en  collected  on  the  roll 
generally  to  cover  teachers'  salaries. 

The  chairman  of  the  board  of  school  trustees,  who  was  at  the 
same  time  a  member  of  the  town  cou'boil,  swore  that  in  1858, 
which  was  the  first  year  of  the  existence  of  the  corporation,  the 
municipal  council  paid  people  whom  they  employed  to  make  and 
improve  their  streets  by  giving  them  orders  on  their  treasurer : 
that  these  orders  got  into  circulation,  and  many  persons  paid  their 
taxes  wit^  them,  so  that  there  was  not  enough  Actually  collected 
in  money  to  pay  the  school  teachers :  that  the  government  grant 
would  in  common  course  be  received  by  the  end  of  June  in  each 
year,  and  the  residue  of  school  moneys  required  for  the  year  had 
to  be  raised  by  rate ;  but  that  for  some  reason  which  he  was  not 
nware  ot,  the  government  grant  for  sohool  purposes  for  Colling- 
wood for  the  first  half  of  1859  had  not  yet  been  received  when  he 
gave  his  evidence. 

It  was  objected  in  each  case,  on  the  part  of  the  defendants,  that 


there  ooold  be  no  action  against  the  oosporatton  npon  their 
alleged  acceptance  of  the  orders,  and  that  at  any  rate  the  aeoq^ 
anoe  to  bind  them  must  be  under  the  eorporate  aeal ;  and  that  the 
corporation  was  not  liable  te  be  soed  upon  such  canses  of  aot&oa 
as  Were  stated  in  the  ipeeial  counts. 

The  learned  Chief  Justice  said»  that  as  to  the  olgeotions  to  the 
sufficiency  of  the  several  counts  they  should  be  taken  npon  demur* 
rer,  or  might  yet  be  urged  in  arrest  of  judgsMnt,  but  could  not  be 
gone  into  at  niiipriuSf  where  the  only  matter  to  be  considered  was 
the  application  of  the  evidehce  to  the  different  issues  of  hci  that 
had  been  joined. 

The  jury  found  for  the  defendants  on  the  fourth  comnty  and  for 
the  plaintiff  on  the  others,  with  £69  8e.  2d.  damages. 

B.  A,  Barrit<m  <4»tained  a  rule  fim  to  arrest  judgment  on  tho 
mx  counts  on  which  the  plaintiff  reeovered ;  or  for  a  new  trial  on 
the  law  and  evidenoe,  on  the  ground  that  the  treasurer  of  the  cor- 
poration Was  the  only  party  lUUe  on  the  orders,  and  not  the  de- 
fendants, who  had  not  bound  themsdvee  under  their  seal,  and  who 
could  not  be  made  liable  on  the  treasnrer's  acoeptance  of  such 
orders  (  and  because  on  the  matters  stated  in  the  fifth,  sixth,  and 
seventh  eounti^  there  was  no  remedy  by  action.  He  cited  Quin 
V.  TJU  Sdkod  Trmiau  tf  Aysioiir,  7  V.  C.  Q.  B.  180 ;  Tapping  on 
Mandamus,  98,  847. 

MeMichmtl  shewed  cause. 

The  statntes  bearing  on  the  question  are  referred  to  in  the 
jndgment. 

RoBivsoN,  C.  J. — The  same  points  precisely  being  before  the 
Court  of  Common  Pleas  and  this  court  npon  the  same  evidence,  the 
jttdges  have  eommunicated  together  npon  the  points  Involved,  and 
agree  in  the  same  eonoluslons,  upon  grounds  whidi  need  not  be 
gone  ilite  at  length  in  each  court.  I  will  therefore  only  shortly 
stale,  that  as  regards  the  orders  of  the  sohool  tmstees  accepted  1^ 
the  treasurer  ef  the  eorporation  of  Collingwood,  they  must  be 
looked  upon  as  ghren  In  pursuasce  of  the  statute  18  ft  14  Vic,  ch. 
48,  sec.  24,  sub  sec.  8,  and  sec.  26,  which  makes  it  the  duty  of  the 
sohool  tmstees  of  incorporated  villagee  to  give  orders  to  teschers 
and  other  school  officers,  and  creditora,  npen  the  treasurer  of  each 
ineoi^rated  tillage  for  the  sums  which  shall  be  due  them.  It 
appeared  to  me  at  the  trial,  that  if  we  eontd  in  eonsequenee  of  this 
provisien  look  npon  the  ineerpoTated  Tinage  as  inihe  light  ef  a 
trading  oerporalloli  authorised  to  make  notes,  er  draw  and  accept 
bins,  It  might  be  fbund  that  it  would  follow  as  n  consequence  that 
tiiey.  might  transact  such  business  in  the  same  manner  as  it  would 
be  transacted  by  individuals ;  that  is  Ihteugh  their  proper  officers, 
by  whose  signatures  merely  the  corporation  might  for  such  pniv 
poses  be  held  bound ;  and  It  would  not  be  neoessarf  that  the  oor- 
dorate  seal  shonld  tw  applied  onsueh  eooosions.  I  mled  therefore 
for  the  time,  that  the  acceptance  by  the  treasurer  of  orders  aotfaor- 
ised  by  statute  to  be  drawn  upon  him  might  be  token  to  be  the 
acoeptance  ef  such  orders  for  the  corpot ation,  and  thnt  if  there 
was  nny  thing  in  the  school  acts  or  the  municipal  acts  which  would 
affect  the  queetion,  it  would  be  open  to  the  defendants  .to  move  in 
term  on  any  verdict  that  might  be  given  for  the  ^leiatiff.  It  was 
understood  at  the  trial  that  as  the  easee  were  new  in  their  nature, 
the  quefltioa  on  wfaioh  they  mnet  turn  would  be  discussed  in  term 
in  both  courts,  and  in  order  to  aecevtain  the  amount  for  which  the 
plaintiff  might  reootrer  if  found  entitled  to  support  any  of  the  eanees 
of  action,  a  Terdiot  was  ^iven  for  the  amount  which  was  shewn  or 
rather  omited  to  be  due  in  each  ease.  We  have  now  to  -eonslder 
the  two  classes  of  counts,  and  the  answers  given  so  for  as  asi^  be 


■  »l   M  t. 


fiteeRlfp.li. 


An  to  the  three  counts  upon  the  orders,  we  think  that  we  can* 
net  look  upon  the  provision  in  the  Sohool  Aot  under  which  they 
were  given,  and  which  I  have  recited,  as  meant  to  serve  any  other 
purpeee  than  as  n  voncher  foom  the  school  trustees*  which  should 
show  the  tresenrer  of  the  municipelHgr  that  the  person  in  whose 
favour  it  was  given  hadn  claim  up<»  the  school  fnnds  as*  teacher, 
whose  services  and  the  emonnt  due  for  them  had  been  asoertained 
by  the  trastees. 

The  order  when  complied  with  would  of  course  •acquit  the  cor^ 
poration  as  to  so  much  of  the  school  fund  as  the  treasurer  should 
have  paid  upon  it ;  but  I  do  not  think  that  the  acceptance  of  the 
order  under  the  hand  ef  the  treasurer  had  the  effect  of  giving  a 
tigiht  ef  Mtio»  to-the  tnatees  ngaiBst  the'cotpoialion,  in  the  eame 
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nmnner  m  a  baok  or  other  trmdlng  oorpontion  would  be  liable 
upon  a  cheque  or  bill  acoepted  by  their  oashier. 

Whether  the  corporation  were  boand  to  pay  an  order  drawn  on 
their  treatnrer,  and  when,  and  under  what  oiroumitances,  must 
depend  upon  eomething  more  than  the  fact  of  the  treaenrer  haring 
aooepted  their  order.  He  has  not  power,  I  think,  to  bind  the  cor- 
poration by  his  personal  acceptance  to  pay  immediately,  without 
regard  to  any  other  consideration  but  merely  the  fact  of  his  haying 
written  "  accepted"  upon  the  order. 

The  statutes  give  no  general  power  in  terms  to  the  treasurers  of 
municipal  corporations  to  bind  the  corporations  by  their  accep- 
tance, and  we  must  find  something  in  the  statute  from  which  such 
a  power  can  be  properly  implied  in  any  particular  case  before  we 
ean  hold  that  it  is  given  or  implied  in  such  case. 

As  to  school  moneys,  we  find  they  come  in  part  fh>m  proTincial 
Ainds,  and  in  part  from  funds  to  be  raised  by  assessments,  and 
regard  must  be  had  to  the  fact  whether  the  corporation  is  in  funds 
to  make  any  payment  out  of  school  moneys  upon  an  order  of  school 
trustees  at  the  time  of  such  order  being  presented ;  and  if  they 
are  not  in  funds,  the  right  to  demand  payment  nevertheless  may 
depend  upon  questions  which  the  treasurer  has  not  the  discre- 
tion to  settle  by  his  acceptance.  This  acceptance,  I  think,  has  no 
other  effect  than  to  mark  the  time  and  fact  of  the  order  being  pre- 
sented, which  may  be  of  consequence  to  the  teacher  as  regards  the 
order  of  payment  under  circumstances  that  may  sometimes  exist 

I  think,  tiierefore,  that  judgment  should  be  arrested  as  regards 
the  three  first  counts. 

With  respect  to  the  last  three  counts,  we  find  no  instance  of  an 
action  against  a  municipal  corporation  for  not  levying  a  rate  for  a 
public  purpose,  in  which  rate  the  individual  bringing  the  action 
has  no  other  interest  than  as  one  of  a  class  who  would  have  a 
claim  to  be  paid  out  of  such  assessment  if  it  were  raised ;  and  if 
an  action  on  such  a  cause  as  is  set  out  in  the  last  three  counts 
respectfhlly  is  not  maintainable,  that  objection  cannot  be  held  to 
be  cured  by  pleading  over,  for  it  is  not  only  a  substantial  objec* 
tion,  but  one  that  goes  to  the  very  root  of  the  action.  No  autho- 
rity has  been  cited  in  support  of  the  declaration  as  regards  these 
counts,  and  we  ought  not  to  decide  in  its  favour  except  upon  the 
clearest  ground,  when  we  consider  that  it  cannot  be  truly  said 
that  the  plaintiff's  salary  is  unpaid,  because  the  municipal  corpor- 
ation has  not  imposed  and  collected  a  rate  for  school  purposes, 
for  by  the  School  Act  the  school  trustees  who  contracted  with  the 
plaintiff  to  employ  him  and  pay  him,  have  express  authority  given 
to  them  to  levy  themselves  whatever  money  might  be  necessary 
for  enabling  them  to  fulfil  their  contract 

I  am  of  opinion  that  the  rule  must  be  made  absolute  for  arrest- 
ing the  judgment  on  the  last  three  counts,  as  well  as  on  the  first 
three. 

BuBNS,  J. — With  respect  to  the  first  three  counts,  I  think  the 
plaintiff  cannot  maintain  an  action  against  the  corporation,  treat- 
ing it  as  bound  by  the  acceptance  of  the  orders  of  the  trustees. 
The  effect  of  so  holding  would  be  treating  the  orders  in  the  nature 
of  bills  of  exchange.  These  orders  were  given  in  compliance 
with  the  8th  sub-section  of  section  24,  of  the  school  act,  1860, 
and  with  them  in  his  hand  the  plaintiff  was  entitied  to  call  on  the 
treasurer  for  payment  but  the  treasurer  could  not  bind  the  cor- 
poration by  any  acceptance  he  might  write  upon  them.  The  lia- 
bility to  pay  must  depend  upon  something  else  than  what  the 
treasurer  may  choose  to  say  about  it 

Then  with  respect  to  the  last  three  counts,  charging  the  defen- 
dants with  a  breach  of  duty  sn  not  levying  a  rate  in  order  to  pay 
the  orders,  after  some  doubt  and  hesitation  I  have  at  last  settted 
into  the  opinion  that  the  plaintiff  cannot  maintidn  such  an  action. 
If  it  were  shewn  that  the  rate  was  levied  and  the  money  in  hand, 
I  have  no  doubt  an  action  for  breach  of  duty  in  not  paying  it 
would  lie.  The  school  trustees  having  done  all  that  was  reqiured 
on  their  part,  and  given  the  teacher  the  requisite  order  to  receive 
the  amount  due  to  him,  would  entitle  the  teacher  to  be  paid  if  the 
money  were  there  for  that  purpose,  and  it  would  be  a  breach  of 
duty  in  the  corporation  not  to  pay.  In  that  case  the  breach  of 
duty  is  individually  applicable  to  the  teacher,  the  person  who 
suffers  by  not  being  paid. 

The  charge  in  this  case— namelT  not  levying  a  rate— applies  to 
a  class  of  persons,  and  the  question  is  whether  there  is  siusl^  a 


breach  of  duty  in  such  a  matter  to  each  individually  as  gives  a 
right  ot  action.  The  21st  section  of  the  act  enacts  that  this  cor- 
poration, being  a  town,  shall  be  liable  to  the  same  obligations  as 
are  enacted  in  respect  of  townships  under  the  18th  section,  and 
councils  of  counties  under  the  27  th  section.  This  section  is  very 
plain,  that  no  teacher  shall  be  obliged  to  watt  for  the  collection  of 
the  rate,  but  the  treasurer  shell  pay  in  anticipation  of  it ;  but  still 
it  shews  that  a  rate  is  to  be  imposed  for  the  purpose  of  providing 
the  fund  in  time  or  to  reimburse  the  corporation. 

The  corporation  is  to  impose  the  rate  at  tha  request  of  the 
trustees,  and  it  is  asserted  In  this  case  that  the  trustees  did  re- 
quest it  to  be  done.  I  have  met  with  no  authority  shewing  that 
an  action  can  be  maintained  for  not  complying  such  a  request 
The  plaintiff  is  not  a  contractor  with  the  defen&nts,  but  has  con- 
tracted witii  another  corporate  body  altogether,  and  therefore  no 
obligation  arises  on  the  defendants  beyoi^  what  grows  out  of  the 
provisions  of  the  school  acts.  Theee  obligations  are,  I  take  it  in 
the  first  plaoe  to  comply  with  the  request  of  the  school  trustees 
and  levy  a  rate,  and  when  that  has  been  done,  then,  secondly,  the 
treasurer  shall  comply  with  the  orders  of  the  trustees  by  paying 
from  any  moneys  in  his  hands. 

The  first  of  these  obligations,  I  take  it»  most  be  enforoed  by 
mandamus,  and  that  I  &ittk  is  the  proper  remedy,  and  not  an 
action  of  this  description.  It  would  be  voy  inconvenient  if  the 
corporation  should  be  expoeed  to  an  action  by  every  individual  of 
a  class  of  persons  for  a  breach  of  duty,  when  it  might  be  in  the 
power  of  the  corporation  to  shew  that  there  existed  something  in 
the  request  of  the  trustees  which  might  be  illegal. 

It  is  a  pity  the  plaintiff  has  been  advised  to  try  an  experiment- 
al action  when  the  other  remedy  was  so  plain,  and  about  which 
there  there  could  be  no  doubt  The  best  consideration  I  can 
bestow  upon  it  leads  me  to  the  condnsion  this  action  is  not  sus- 
tainable. 

MoLiAji,  J.,  concurred. 

Rule  absolute  to  arrest  judgment 


CHAMBERS. 


{SeporUd  ^  Bo9T.  JL  Hauuon,  Xiq.,  Bgnri$Ur<U-Law.) 
MoGimis  Y.  Thb  Cokpobatiov  or  Tokkvillb. 

AdianagoAutaMmk^lta  OarporaHen  Ommm  Cbimte— A«ra  mrik^rteat. 
A  plM  that  the  oaase  of  action,  If  anj,  arate  tor  and  eonflarning  a  debt  Ineoned 
and  fUUog  dne  daring  the  nreoeding  year  to  that  in  which  action  broojrht 
whieh  vae  not  within  the  ordinary  ezpeadltareortheeorporation  ftr  that  year! 
and  tor  whioh  no  eetimate  wae  made  and  no  rate  Impoied,  cannot  be  allowed  <m 
aa  applleatlon  to  plead  Mrerel  matteri  with  other  pleai,  colnc  to  the  merits  of 
tha  oaoM  of  action.  [April,  Sid  1881. 

This  was  an  action  on  the  common  counts  for  work  and  labor, 
materials,  &c.  Jot.  Paterton  obtuned  a  summons  calling  on  the 
plaintiff  to  show  canse  why  defendants  should  not  have  leave  to 
plead  the  following  pleas : — 

1.  Never  indebted. 

2.  That  the  work,  &c.,  was  for  building  a  new  Town  Hall  in 
Torkville  under  special  contract  setting  out  some  of  the  terms  and 
conditions,  and  averring  that  the  defendants  paid  all  plaintiff  is 
entitied  to  under  the  contract  for  contract  work,  extra  work,  or 
otherwise. 

8.  A  rimilar  plea,  setting  out  another  condition,  that  the  work 
should  be  completed  on  or  before  16th  August  1860,  under  a 
penalty  of  £10  for  every  week  during  which  it  should  be  left 
incomplete  beyond  that  day:  that  there  were  no  weekly  returns 
of  extra  work  according  to  conditions,  and  that  no  extra  work  was 
in  fact  done ;  that  the  work  was  not  completed  nntil  81st  Dec, 
1860,  being  nineteen  weeks  after  said  loth  August  1860,  whereby 
plaintiff  had  forfeited  £190,  and  that  after  deducting  that  sum 
defendants  had  paid  in  full  for  all  contract  work,  extra  work,  or 
otherwise  howsoever. 

4.  .plea  setting  out  that  the  work  was  done  under  a  contract 
ui^der  seal,  setting  out  terms  and  conditions  relative  to  extra 
work,  conditions,  &o.,  also  a  clause  providing  for  a  reference  to 
William  I{ay,  Architect  in  case  of  difference :  that  defendants 
had  paid  contract  price  in  full :  that  differences  having  arisen  as 
to  deductions  and  extra  work,  said  William  Hay  took  upon  himself 
Ae  borthen  of  the  reference,  and  within  proper  time,  according 
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(o  the  agreement,  made  his  award,  finding  a  balance  in  faTor  of 
defendants. 

6.  Payment  before  action. 

6.  That  before  action  the  debt,  if  any,  was  attached  by  foar 
BCTeral  orders,  issued  by  judgment  creditors  of  the  plaintiff,  and 
serTcd  on  defeudents  before  this  action,  in  one  of  which  actions 
leaTC  was  given  to  Judgment  creditor  to  proceed  against  defendents 
by  writ. 

7.  That  the  cause  of  action)  if  any,  arose  for  and  concerning  a 
debt  incurred  and  falling  due  during  1860,  which  was  not  within 
the  ordinary  expenditure  of  the  corporation  for  that  year,  and  for 
which  no  estimate  was  made  and  no  rate  imposed. 

Mr,  PaUrtcn^  as  to  the  last  plea,  cited  Seott  ▼.  The  Corporation 
of  Peterborough,  19  U.  G.  Q.  B.  469. 
jb,  MeMiehdel  shewed  cause. 

RoBivsoii,  G.  J.— I  allow  the  defeiidanta  leave  to  plead  all  the 
pleas  with  the  exception  of  the  last,  and  give  leaye  to  plaintiif  to 
reply  and  demur  to  such  of  the  pleas  as  he  may  see  fit.  i  cannot 
allow  the  last  plea  in  connection  with  the  other  pleas.  I  do  not 
think  that  a  plea  of  that  kind  should  be  allowed  with  pleas  going 
to  the  merits.  Where  a  contract  is  made  by  a  municipal  corpora- 
tion with  a  person  for  the  doing  of  any  work  for  which  a  proTisaon 
to  raise  money  has  been  made  by  by-law,  and  the  contractor  in 
performance  of  the  work  under  the  contract  does  extra  work,  for 
which  an  action  would  lie  on  the  common  counts,  but  no  action  is 
brought  till  the  year  following  that  In  whioh  the  work  waa  done, 
the  plea  that  no  proTision  was  made  for  extra  work,  though  it 
might  according  to  the  facta  be  a  good  plea  on  the  authority  of 
Seott  Y.  l%e  Corporation  of  Peterborough^  ought  not,  I  think,  to  be 
allowed  with  other  pleas  going  to  the  merits  of  the  cause.  I 
therefore  decline  to  allow  it  with  the  other  pleaa  mentioned  in  the 
abstraei. 


Cakublx  t.  Hosbxl. 

PTes   in    AhaJemetOr—Timt  •  SetUiig  aiUtu 

Defcndaat  exeented  in  fkyom  of  PlalntUT  a  bond  in  tha  poMl  ram  of 
£700,  oODdltioiied  to  paj  £S90  with  iatortrt,  bj  Instalmonth  PlaintUr 
■nod  on  thio  bond,  and  obtalnod  a  Twdlot  ftr  the  penalty,  U.  damMM 
ftv  detention,  and  £21  damages  aoiewd  on  bnaehee  aarigned.  After 
Terdiek,  defendant  pidd  the  damagea  and  eoata.  Inateod  of  entering  Judg* 
nant  iir  the  penally  as  a  aBoniity  ffor  Itatnn  bieaebea,  plaintiff  onmmenned 
a  leeond  action  to  leeorer  another  Inatalment,  and  intereet.  Debndant  with- 
out intimating  that  lie  intended  to  plead  fai  abatement,  as  a  I^Toar  aaked  plain- 
tUTftir  farther  time  to  plead,  whieh  waa  granted.  Slzlaen  daya  after  deelamtSon 
deOmdant  pleaded  tiM  pendenov  of  the  fmner  action,  and  pcajed  Judgment 
wlMtlaer  plaintiff  ought  a  aaoond  time  to  implead  him  fat  the  aame  eanae  of  ac- 
tion, attaching  to  this  plea  an  affldaTit  of  ita  truth.  Plea  aet  adde  with  ooata, 
and  plaintiff  allowed  to  ilgn  Judgment  bj  deAralt,  ualeaa  daflmdaat  ihoald  pay 
coats  and  plead  within  ibur  days. 

^^  (Manh  22nd,  ISei.) 

Plaintiff  in  this  cause  obtained  a  summons  to  aet  aside  a  plea 
In  abatement  with  costs,  and  that  plaintiff  should  be  at  liberty  to 
sign  Judgment  as  for  want  of  a  plea,  because  the  plea  was  pleaded 
after  four  days  had  expired  fh>m  declaration  and  notice  to  plead 
serred,  and  also  pleaded  contrary  to  good  faith  and  intended  only 
to  embarrass  and  delay. 

The  action  was  on  a  bond  in  the  penalty  of  £700,  conditioned 
to  pay  £860,  with  interest,  by  instelments. 

Plaintiff  sued  on  this  bond,  and  in  NoTember,  1860,  obtoined  a 
Tcrdict  at  the  last  Niagara  Assises,  for  the  penalty,  and  Is.  dam- 
ages for  detaining,  and  £21,  the  damages  on  the  breach  that 
had  then  accrued. 

After  Tcrdict,  defendant  paid  damages  and  oosta. 
Judgment  was  not  entered,  in  order  to  stand  for  f^irther  breaches 
to  be  suggested,  if  any  should  occur.    Instead  of  that»  plaintiff 
brought  this  new  action  on  the  bond  to  recover  an  instalment  and 
interest. 

]>efendant  asked  for  leaye  to  plead  (not  intimating  that  he  in- 
tended to  plead  in  abatemisnt)  which  plaintiff  gaye  him  (sereral 
days)  and  then  sixteen  days  after  dedaration  seirved,  defendant 
found  out  what  the  fact  waa  as  to  the  former  notion,  that  there 
waa  no  judgment  entered,  but  a  Terdiet  apparentiy  not  set  aside, 
and  he  pleaded  the  fhcto  truly,  avering  the  identity  of  the  £700 
(the  penalty  sued  for)  as  the  cause  of  action  in  both  suits,  and 
concluded  by  prayingjndgment  whether  plaintiff  ought  a  second 
time  to  implead  him  for  the  same  canae  of  aotibn,  and  he  attached 
to  tUa  ]^  aa  afidavit  of  ito  trath.    He  did  not  in  his  pl«»px»y 


judgment  of  the  writ  and  declaration,  nor  conclude  with  prayer 
that  the  writ  and  declaration  be  quashed. 

James  Pateraon  for  plaintiff. 

2>.  MeMiehael  for  defendant. 

RoniHSON,  C.  J. — ^It  would  seem  as  if  defendant's  attorney  had 
not  decided  in  his  own  mind  whether  he  was  pleading  in  abate* 
ment  or  in  bar,  but  he  had  no  right  at  that  late  time  to  plead  in 
abatement  the  pendency  of  another  action.  If  we  look  on  this  aa 
a  plea  in  abatement,  though  it  neither  commences  nor  concludes 
as  such,  nor  expressly  a^ers  that  the  first  suit  is  pending,  then  it 
must  be  set  aside  as  being  pleaded  too  late,  and  tiie  Court  would 
not  now  support  it,  by  any  ex  poet  faeto  indulgence  in  extending 
the  time,  because  after  obtaining  time  to  plead  as  an  accommoda- 
tion, the  defendant  should  not  have  pleaded  in  abatement.  If  he 
had  asked  the  court  for  time,  he  would  hate  been  placed  under 
the  condition  of  pl«adtng  issuably. 

We  can  not  look  on  this  as  a  plea  in  bar,  for  it  Is  clearly  no  bar, 
(HarUg  V,  Chreenwood^  6  B.  &  Al.,  101.)  the  first  suit  having  gone 
no  farther  than  verdict,  by  which  the  debt  of  £700  on  this  bond 
is  clearly  not  extinguished. 

The  plea  must  be  set  aside  with  costs.  Let  Judgment  by  de- 
fault be  entered,  unless  defendant  shall  pay  costs,  and  plead  with- 
in four  days. 

Summons  abeolute. 

ELECTIO  N    CASES. 


(itqMrtet  Iv  BoBiB*  ▲.  Hisanoir,  Seq.,  Avriifir-al^Iiaw.) 

(Befi)re  the  BonoraUe  Wolum  Hkcet  Diupib,  O.B.,  Chief  Jnatloe  of  the 

Oommon  JPleai.) 


BaoixA  Bx  ML  Tilt  v.  Chitki. 


J^Mtfobb  fitafe. 


Where  deJtadant  in  Noremher,  1868,  couTejed  the  real  eetatei  which  formed  hlo 
qnalifloatien,  to  hla  tether  for  a  eouridenitlon  of  £800,  for  which  he  took  his 
fothv'a  aotee  peyable  at  distant  dataa,  and  In  Vbbmary,  1860,  puichaaed  the 
propertj  back,  returning  to  his  fother  all  the  notea,  tlioogh  the  fother  did  not 
xeoonroT  the  propertj  to  the  eon  till  8M  October,  1880,  jet  the  aon  was  held  to 
hare  had  at  the  time  of  the  aaaaaiment  *<an  eqnitahle  estate"  within  the 
meaning  of  aea  70  of  the  Mnnidial  Inatitntlona  Act 

"  (March  0,1881.) 

In  NoYcmber,  1858,  the  defendant  conreyed  the  real  estote 
which  formed  his  qualification  te  his  father  for  a  consideration  of 
£800,  for  which  he  took  his  father's  notes  payable  at  distant 
dates. 

The  defendant  called  as  a  witness,  explained  the  motiTcs  for 
this  transaction,  and  asserted  bonafidee. 

In  febmary,  1860,  he  purchased  the  property  back,  and  return- 
ed to  his  father  all  the  notes,  not  one  or  any  part  of  which  had 
been  paid.  The  first  of  them  fell  due  a  year  fi-om  ito  date,  and 
soon  after  it  was  due  this  resale  took  place. 

At  the  time  of  the  resale,  and  some  time  before,  one  SlWer- 
thome,  a  brother-in-law  of  defendant,  occupied  part  of  the  honae, 
and  Defendant  had  a  bedroom  in  it  furnished  by  himself  whieh  he 
occupied,  boarding  with  SilTcrthome,  and  this  continued  after 
the  resale.  Subseqnentiy  the  defendant  leased  a  room  in  the  house 
to  an  Orange  Loige. 

He  receiTod  a  conyeyanoe  f^m  his  father  on  8rd  Ootober,  1860, 
and  in  January  following  was  elected  a  Councillor  for  Ward  num- 
ber two  of  the  Township  of  Toronto. 

His  election  was  moTod  against  by  relator  on  the  alleged  ground 
of  want  of  qualification. 

Robert  A,  Harrieon^  for  relator. 

D.  MeMiehady  for  defendant 

DnAPBX,  C.  J. — I  assume  the  bona  fidee  of  the  dealing  between 
father  and  son,  and  I  see  nothing  to  warrant  the  conclusion  that 
the  resale  and  oonTcyanoe  was  a  mere  scheme  to  give  the  defend- 
ant an  apparent  qualification  to  be  elected.  There  is  no  reason 
to  suppose  that  defendant  entertained  the  idea  of  being  a  candidate 
at  any  time  before  8rd  Ootober,  1860. 

Then  considering  that  defendant  was  a  vendor  with  no  part  of 
hia  purchase  mon^  paid,  holding  only  notes  for  it,  the  moment 
the  agreement  for  resale  wm  made,  nnd  these  notes  were  aotoaUy 


too 
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giren  back  to  the  fktber,  the  fiither  beeame  in  effeet  only  a  tnutee 
for  defendant,  who  had  an  immediate  and  perfect  right  to  the  oon- 
▼eyanoe  of  the  legal  estate.  As  between  himself  and  his  father  and 
eTery  other  person  who  had  not  through  the  father  aoqnired  some 
right  or  charge  upon  Uie  estate,  tiie  sale  to  the  fttther  might  from 
that  moment  be  deemed  rirtnalhf  rescinded. 

The  legal  estate,  howcTor,  was  in  the  father  stUL  Bot  en  Aese 
Ihcts,  I  think,  I  am  warranted  in  treating  the  defendant  as  haTing 
an  **  eqof  table  estate^  In  the  premises  from  the  moment  be  retnra- 
ed  the  notes,  which  was  eqnlTaleni  io  a  payment  by  him  of  an  the 
parchase  money. 

Lord  fit  Leonard  (T.  &  P.  124, 18Ch  ed.)  says,  «•  It  would  be 
diffienlt  to  rcAise  a  specific  performance  where  the  purchaser  has 
paid  all  the  pnrcha^e  money,"  and  here  we  have  the  additional 
Ikct  that  the  defendant  was  vendor  to  as  well  as  purchaser  from 
his  father,  and  had  a  lien  upon  the  estate  for  the  wtiole  of  the 
ofri^al  pnrohase  money. 

I  hare  not  CTeriooked  the  dedriae  in  e<inHy,  as  stated  by  Lord 
Justice  Knight  Bruce,  that  **  a  parol  contract  for  the  eale  ef  land, 
though  all  the  money  be  paid  without  paK  performance  (for  the 
payment  of  Uie  money  is  no  part  performance)  cannot  be  carried 
into  effMt  if  the  person  sued  chooses  to  avail  himself  of  tiie  defsct" 
—Hughf  Y.  Marrii,  2  Do  Q.  M.  &  G.  866.  Here  both  vendor  and 
vendee  swear  the  contract  was  complete  and  partly  eaecuted,  by 
part  performance  beyond  the  return  of  the  notes. 

I  think  Judgment  shoold  be  given  for  the  defendant  with  costs. 

Judgment  for  defendant  with  costs. 


"^^••^."^F- 


(B»ft»n  th«  Honorable  Mr.  JuftlM  Braaa) 

BlGIHA  BX  BEL.    GlOBM  BbXJ»B  V.   FbiD.   J.   PRBSTOIT. 

Ibwit  Iff  Cljfkm—Maife^^^tili^eaHoH, 

The  Town  of  OlUlon  wm  Inooreoimtsd  hj  ipedsl  Act  of  PeriluMat  (10  *  » 'Vie. 
cn^jtt).   It  wm euhnumwlfe  ly  prorisfisrtnB^rf the Qvmnm Osnsisl divtaed 


'peneneln 
heeleBted 


Into  three  wards;  thus  entitUng  the  Town  to  nine  OoancIUore  and  a  Major. 
At  the  4teeiir  the  4lecillen  In  Jenovf  lael  ttMve  ««p»  B«t4n<«etli«na»feBteen 

;TOerthe  Mniifclpri  laetttvllMu  Aet  to 
tte  the  lai^^fliisf  eee.  7a  **,at  Jeaat 
toke^lested  tar  eneh-eent  In  the  QuuuH,"  Ihqaih  libera 
•were  more  than  two  pereeneqnaHled  «nier«ee.  VOto  ^eljBtfd  Mayor, 
AU,'that  theMayor  heMi.n  net  In  theOoneO. 
nrrfif  nfrn.  that  nn  jcreefr  anliairtliin  !■ 
oaior. 


MM  aJM,  thatthe  only  qnpHfltatton  wguJBMe  item  pw>»to  bealeoti^  Qpna^lor 
ng  to  the  DeooUar  drcnmataneee  of  t|ke  plaee,  hfllng  t' 
eneted  Mayor,  and  poaMeelnfr  the  laat 


thai  of  an  eleotor,  a 

T^of  idbaAiat  * 

[March  HltW.] 

This  was  «  comi>laini  agninst^Frctderlck. J.  Preston  as  Mayor  of 
the  Town  of  Clifton,  on  the  ground  that  he  had  not  the  resquired 
property  qualification,  according  to  the  provisions  of  tbe  70th  sect 
of  oh.  64  of  the  Cons.  ActSi  when  he  .was  elected. 

It  was  conceded  that  if  what  ap^^eaved  upon  the  Assessment  Boll 
for  the  year  1860  should  govern,  then  that  Mr.  Preston  was  not 
duly  qualified  to  be  elected  Mayor  at  the  last  election,  but  it  was 
contended  on  his  behalf  that  the  provisions  of  the  72nd  sect,  vis., 
that  there  ahould  be  at  least  two  persons  qaalified  to  bo  elected 
for  each  seat  in  the  Oounoil,  otherwise  no  qualification  beycod  the 
qualiftoation  of  an  elector,  should  be  necessary,  aided  him. 

It  appeared  that  Mr.  Preston  was  a  properly  qnalified  elector 
of  Clifton,  and  the  question  was,  whether  the  72nd;seQt  Applied 
to  his  case,  and  if  so,  in  :what:mMner. 

The  Town  of  Clifton  was  first  inoorpovat^  by  Act  cf  Parli- 
ament 19  &  20  Vict,  oh  68,  aiMi  was  subsequentJly  divid^  into 
three  wards,  each  ward  electing  three  Co^ACtUovs,  ffjid  .npw  n 
Mayor  is  elected  by  the  inhabitants  ^general]^. 

The  additional  fkcts  necessary  to  the  -determiQatlon  of  the 
question  raised  for  a4Judioation,  i^ppear  In  ^e  Judgment  of  the 
Court. 

Sobert  A.  fftirrison  for  relator. -^CUfton  is  a'Vown  incorporated 
by  Act  of  Parilament  (19  ft  90  Vic.  c.  68),  having  three  wards, 
and  consequently  entitled  to  nine  Goundllprs  and  a  Mi^r.  91m 
qualification  of  a  person  to  be  elected  Mayor  in  a  Town  19  freehold 
property  to  $80  per  annum,  or  leasehold  property  t»$  160  per 
annum  (Consol.  Stat  U.  C,  cap.  S4,  s.  70).  It  is  conceded  that 
defendant  had  not  this  property  qualification.  He  is  not,  there- 
fore^  entitied  to  hold  the  oflloe  tmlen  sec.  72  «uqM«dathe  optnH  I 


tion  of  sec.  70  of  the  Municipal  Act  in  regard  to  all  Municipal 
offices  in  the  Town  of  Clifton.  By  sec.  72  it  is  provided,  that  **  in 
case  in  a  Municipality  there  are  not  at  least  two  persons  qualified 
for  each  seat  in  the  Council  no  qualification  beyond  the  qualifica- 
tion of  an  elector  riiall  be  necessary  in  the  persons  to  be  elected." 
It  is  submitted  that  the  word  <•  Municipality,"  as  used  in  this 
section,  does  not  include  a  town  but  rather  a{if>lies  to  rural  Muni- 
cipalities only  (s.  76,  76,  78).  Even  if  applicable  to  a  town  it  is 
certainly  by  the  interpretation  clause  of  the  Municipal  Act 
restricted  to  towns  "  incorporated  under  the  Act "  (s.  424,  sub.  s. 
1 ),  which  Clifton  was  not,  having  been  incorporated  hj  a  diiferent 
or  special  Act  of  Parliament  (19  ft  20  Vic.  c.  68).  Bnt  if  the 
72nd  section  is  held  to  apply  to  the  Town  of  diflon,  it  is  submit* 
ted  that  in  its  operation  it  is  restricted  to  «•  Councilors"  or 
<«  members  of  the  Council,"  and  that  the  Mayor  is  neither  a 
Councillor  nor  a  member  of  the  Council,  but  only  its  chief  executive 
officer,  elected  in  a  .manner  different  from  mei^bera  of  the  Conncil 
fsee.  66  sub.  sec.  2,  70,  101,  116,  118,  120,  182,  186.  148,  144, 
146).  Presume,  however,  for  the  sake  of  argument,  that  the  office 
of  Mayor  of  the  Town  of  Chflon  comes  within  the  language  of 
s.  72,  are  tlie  facts  such  as  to  warrant  the  applicatica  of  that 
'enactment  T  There  can  only  be  one  Mayor  for  tlie  Town,— only 
one  eeat  for  Mayor,— and  if  there  be  at  least  two  persons  qnalifie4 
for  that  seat  tlie  one  deded  should  bo  duly  qualified.  Now  it  is 
shown  that  at  the  time  of  defendant's  election  then  were  nusre 
than  two  persens  qualified  for  the  seat  There  were  an  tlw  first 
place  all  Msidents  of  the  Coun^  of  WeUaad  having  property  in 
the  Town  (s.  70),  and  in  the  second  place,  at  Isfst  sevieotoen  per- 
sons resident  4n  tiie  town  itwlf. 

Miehardk,  Q  C— I  admit  that  defendant  is  not  quaHfied  under 
sec.  70,  but  contend  that  he  is  sufficiently  qualified  under  sec  72. 
The  qualification  of  a  Mayor  in  Towns  is  the  same  as  Aat  of  a 
Councillor  in  Towns,  (sec.  102,)  and  it  is  shown  on  affidavits  that 
in  the  Town  of  Clifton,  nnder  sue.  72  of  the  Act,  the  only 
qualification  necMsuy  for  a  person  to  be  elected  a  Coundtlor  is 
the  qualification  §f  an  daster.  Belisndant  possesses  the  qiMtlifica- 
tion  ef  an  deetor.  I  urge  that  sec.  72  does  iH^ply  to  a  Townsneh 
as  Cltfiton,  though  inoorpoqtted  by  spodsl  Apt  of  Parliament  It  is 
by  sec.  1  of  the  Muaic^Ml  Act  psov^,  tbi^  *'  ^  inbabitants  of 
every  County,  City,  "fown,  'YlUage  Township,  ftc.,  inoorporated  at 
the  time  this  Aqt  tiikea  effect  »k^^  oopitin^e  fo  be  ^body  corpoi;ate,'' 
fto.  Ciillen  twas  incnrponated  at  ^  tijBiA  of  t^e  j)»i;ei^  .of  this 
Aet«  and  oemti^ued  to  be  so  under  the  Aotaa  much  aa  )f  iaaoqaor- 
atflid  und^r  it  Then  the  question  is,  whetbor  )the  Maypr  of  the 
Town  of  CUfkon  hoMs  n  aeat  within  the  mesolsc  of  sec  72  ?  I 
oontenjd  .that  he  does,  and  on  this  point Tcfer  to. sees.  147  and  149 
of  the  Act  I  also  argue  that  the  Mayor  is  a  member  of  the 
Council.    He  Is  the  head  of  it  and  muat  be  a  member  of  it 

Bvaais,  J. — On  loddng  over  the  various  olauses  of  the  Act,  ooa- 
sidering  the  powers  and  anthority  vested  in  the  Mayor»  the 
mode  of  Jiis  election,  wihat  is  required  for  qualification,  and 
.his  prodding  over  and  voting  with  the  membsts  of  the  Gonndl,  I 
think  his  position  is  that  of  the  chief  seat  in  the  CoundL 

It  appears  from  the  .evUence  tiiat  the  .whole  number  nse<^Med  on 
the  Roll  for  Clifton  for  the  year  1860  is  as  l611aws:-*l!iorth  ITard, 
a9;  Centre  Ward,  118;  and  South  Waod,  :68.  The  tOPia  Clerk 
swears,  that  out  of  this  number  tiiere  ace  thirty-five  pcnsons  only 
who  are  qualified  in  repnect  of  property  to  bo  deoled  M^yor  or 
Councillors.  The  102nd  section  of  the  Act  plaoss  .thwUinpon  Iho 
same  footing  in  respect  to  qnaUfioaticii. 

Now  in  what  manner  is  the  72nd  sect  to  be  consti!ued  ?  Is  it 
only  to  oeme  into  operation  when  thcnnmber  is  below  two  persons 
quallfisd  to  be  fleeted  :fitNr  .eaoh.aaat  aa  appUeddmply  to  quaiifio!^ 
tion  in  respect  of  property,  or  after  deducting  all  those  who  mn 
disquaUfied  ;td  be  eleioted  ttwa  other  causes?  I  apprehend,  the 
espreodon,  <«  qualified  to  beeleeted^"  must  be  coimtrued  |n  the 
larger  sensethat  is>Aur  the  benefit  and  advantsge  of  the  whole 
h^ij  4ft  electeiie,:>for  if  it  should  happen,  firamsome  can«e  pr  other 
thatdl rthcae ^rhomif^t be.elested.aacispeota.pn4)<ii:^«  yot  Jirere 
disqualified  f^m  Interest  or  othei^wisc,  the  :7eMn..woii|d  h«ve  jio 
€ouncil  if  the  inhabitants  could  not  fssort  .to  the  (Qlootors  for 


Of  the  thlrty4l«e  persons  qualified  in  jnaqwot  of  pvopw^ 
joian  are -disqualified  on  aoeonnt  of  bdag  .at  th6  4ii»s  of  tho 
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election  inn-keepers  or  Bftloon-keepers.  Six  others  are  non-resi- 
dents of  the  Conntj  in  trhich  tJIifton  is  situated.  Three  of  the 
number  hare  <5ontnct8  with  the  Corpohition,  among  whidh  is  the 
relator  himself.  One  was  in  1860,  and  still  is^  coUeotor  of  the 
taxes.  Two  persons  ure  not  British  sutjeete.  This  makes  19 
persons  out  of  85  who  are  disqualified.  Thus  lelk^ng  only  16 
Who  bright  be  elected,  Md  of  thess  <Mie  It  is  said  is  ttet  irsjted  in 
his  own  right  for  a  suflBcient  propiSfty  <fUaHfiolMtlon,  ttUd  this  WesAd 
ueem  to  be  so  upon  looking  at  the  Boil^  and  ftnoiher,  it  Is  said,  is 
security  for  the  eolleetor. 

To  exclude  Um  eleoton  from  resottiug  to  their  own  bodj  in 
filling  1^  the  Oonncil  there  should  appear  to  be  at  least  twenty 
persons  proper](y  qualified,  and  Hot  dis<|aalified,  from  whom  they 
might  select  their  CSounoU.  In  the  present  instance  the  number 
from  whom  the  electors  might  msake  a  selection  is  below  ^  staind- 
ard.  There  is  nothing  in  the  Act  to  shew  that  the  Jiegislature 
Intended  to  put  the  seat  or  office  of  Mayor  upon  any  different 
footing  than  that  of  Councillor,  or  to  shew  that  the  electors  must 
exhaust  the  body  oif  those  qualified  witlraut  being  disqualified 
first,  befcre  going  to  their  own  body  for  members  of  the  Council, 
and  indeed  it  would  have  been  unjust  to  hsTC  put  matters  upon 
such  a  footing,  for  in  such  a  case  some  portion  of  the  electors 
would  be  forced  to  elect,  or  suffer  those  to  be  elected,  who  might 
'be  distastefril  to  ihein.  It  is  much  better  !t  shovdd  be  thrown 
open. 

The  relator,  it  appears,  was  the  candidate  wlio  oMpotaed  %r. 
Preston,  stad  he,  it  is  true,  Is  properly  qualilBed  In  teSpect  of  his 
property.  He  "asks  In  his  statement  that  he  ihould  be  seiited 
instead  of  P^csUm.  I  could  ndt  do  that  tinder  atiy  circumstances, 
for  it-&|>pears  that  'the  retator,  together  with  his  partner,  lias  a 
contract  with  the  CorpoMiom  to  supply 'the  market  with  *wAtsr, 
mnd  that  disqualifies  him  from  bieingik  member  6f  the  Council. 

I,  howerer^  see  no  sufficient  reason  for  ordering  a  new  elebtlOh 
of  Mayor,  und  probably  at  the  end  of  the  ycAr  the  iuha'bttftnts 
will  be  as  well  satisfied  Willi  'Mr.  Platen  fts' they  wobld  harebiien 
'with  any  other  person  seated  in  his  platee. 

My:^idgm«ntl8,'thKt  th^e  sbnicmcus  be  qudhedVtth'Odsts'to  the 
responaent. 

Jttdgment-fcr  iDsJTsudikit'witti^ecl^ts. 


i*^ 


tbso.  'tt  liML  TB'omas  M.  BlaV]>1ll  v/tr()ltlirlEC(k)&k«tik. 


by't^kMK  t&he  Uiued, 

'^BOi,  'Hftit  s  MrMn  MM  oki  iheksllbMnsilt  roll  of  a  Glfy'«MrlEli0  UeMsSiy -piro- 
ipMty q^dalllMtloBfVUt  ftt Ihe Wm bftile 'HMctfona  fMMeUt  ta  iSi'U^fmilg 
Tonwiilp of  th« Qoimtjte  W)iidi. fpnttorMfer  1h«  ettvla  iHiMtoi'lB'not ^tMdi- 

.  iled  tD  be  elected  a  m^be^  of  the  Municipal  Oonndl  at  the  City. 

Wtf  tiiR>7tha«a^irAt  df  sutttrn'^taH  In  the  ttktiire  of  a  qnoWtrrintcs  OkiMd  hy 

'theiOMi^  bf  tbe'MeMe.  end'ttita^r'the  ptodM  Mai, thiifiifh  tn'HtMUbed  by 

the  aevk  or'\h»  C)r(nn»4n1^e<0(Nirt  oTK^oeetfe  Bend^  to  nOldeDllj  toned  Iqr 

the  Clerk  of  the  ProtlaeB  within  the  mmoiag  of  OoomL  Btet.  V,  0^  cap.  64,  eee. 

128,  nb.  lee.' 6. 

[Feb.  aith,  1860;] 

iPhls 'ihrltdf  ijfuo  ^MrrdfUo  yhiB  tbt  HOie  purpone  df -teStlttg  the 
Mgbt  of  Jobn  'R^a^Mer  to  HNeelected'an  Ard«rDM>n  for  Tictcrta 
1?ird,  In  -the  <:li(y  6f  OHtfi^,  utf der  fhe  foll<Mng  drtsumstAndes : 

John  Hedhsster  *dld  iSrot  Reside  ^wtthln  «he  limils  of  the  City 
butllTM'in  the  lH>#fi8hip  df 'Kepesn,  another 'MoniCiiMiHty  ad- 
joining'Vi^ria'l7atrd,  of  the  Ci^  of  Ottawa.  HeiwasassessM 
for  fritp&ieif'hi  t9i«  City  of  OHftWa,  wttoh  *wis«'flufflcl«tttt^p«tty 
qutflfltMibtt,  aUd 'he 'faad'a  pla^ofntrvt^ess  iHlMnth^GHy  of 
Ottawa  i^hei*elio  attended  did^.  Bis  'traite  ^eceupsAion  w<As'  that 
of  a  tanner,  which  business  was  carried  on  where  he  rt»Mdcldln 
1lhe'76^Bhlp  ef  7ffipe8in,'a*iid  he  Wais  i£Hk> 'assessed  tipon- the  roll 
<)f  the  toilftiiMp  fbr'thel  pMpeHy  sftuMd  th«M. 

'The  RelatCr  ^ae^a  candRdAte^at  the  Municipal tfleotion  Vthr  T860, 
und  oomplainiid  (hiit'Rochester'iiriis  not  quiilifiM'by*  reus6n  of  his 
resideUSe  in  *iDi6Chte  Minacll;^ality,  to%e^eleeted>a'tiMib«^df  ^e 
Cduncir  of  Ottawa. 

MeBrid$;  fbr  reliatqr. 
.    Jadtionf  f or  defttndaut. 

BumiTB,  J. — ^This  proceeding  brings  up  a  yeiy  fmpcHalit  ques* 
Hon  as  to  the  meaning  of  the  last  MunklpalliistttfiiloBs'  Aot,  and 
the  proper  oonstmetioa  Ufi^sfi^  it» 


The  defendant  contends  that  the  effect  of  the  70  sect,  of  22  Vic. 
eh.  99,  repeated  in  the  Consolidated  Acts,  page  589,  is  to  render 
persons  who  live  in  the  CouUty  in  which  the  Municipality  is  situ* 
sted  for  which  he  maybe  elected  eligible,  prtMded  he  be  rated  on 
tiie  assessment  roll  of  that  Municipafity  iu  tespeot  of  property 
suf&cient  to  quality. 

In  this  case  thSi^  is  no  doubt  that  >y  the  Territorial  Birisions' 
Act  the  City  of  Ottawa  is  for  some  puq>oses  psi^  of  the  County 
of  Carleiton,  and  that  defBUdaot  resides  In  the  County  of  Carieton. 
If  theire  were  nothing  else  to  be'oonsidekwl  tiian  simply  these  facts 
It  might  be  Contended,  under  Che  language  of  section  70,  that 
the  defendsnt  is  right,  and  thitt  be  ntay  be  an  Alderman  of 
the  City  of  Ottawa  though  he  does  ntti  Wside  within  Its  limits, 
but  tesides  in  the  same  county  Irithin  which  it  is  rituate. 
Section  73  enadts,  who  shall  be  disqualified  to  be  elected, 
and  non-tesidents  ate  not  there  enumerated,  so  that  section  so 
fisr  upholds  defbndant^  irlews.  Then  sedioB  '74  provides  for  those 
who  msy  olsdm  OBemplisb  npdm  aerving,  and  nothing  is  said  about 
nsu-MiBddonts. 

But  it  Is  4k  pvinolpte  in  the-getwrnment  tftmwj  municipal  eorp^- 
vatlon'ttiat  it  Ims  «  right  to  the  service  of  aU  Ks  members  in  those 
offloes  to  y/fhiiih  they  wfe  «apaUe  of  being  eieoted,  and  frioi  whioh 
they  may  not  daim  <«taLeuptlon.  In  thopresent  oase  the  delbndaDt 
Mugtat  the  cffids,  »nd  the  office  was  not  foroed  upon  him,  but  tf  he 
be  qualified  to  aiik  forifhe  must  be  alM>  qoattfiedtoperfbnn  the 
duties  ef  It  if  elected  ugalnst  iiis  will.  I  appivheiid  she  principle 
in Yespsot  to  quaitfi»aSion ikpplies  to  tfaedne  case  Us  weHi -us  the 
other,  «nd  I  see  nothlng^fai  ttie  TOIh  sent,  ^hich  ean  imply  thut « 
person  might  be  at  liberty  to  elect  whether  he  will  consider  hin^- 
self  qualified  or  disqualified  on  tbe:gFoimd  <rf  iio»*residence,  as 
muy  suit  either  his  convunlenoe  •or  his  inclination.  The  188id 
eeot.  of  the  Statute  enacts,  that  eyeiy  quaHfied  person  duly  olected 
who  refuses  the  ofiee  'shall  besulject  to  be  'fined  not  more  than 
$S0  nor  lees  than  $8.  I  see  nothing  which  irould  vKempt  the 
dvfenidantfrUta  ^belng  sulject  to  this  rpenalty  if  he 'be  qualified  to 
be  elected,  as  he  contendst  In  Kwse  he  were^eieeted  and  refesed 
to  takethe  dffioe.  'But  the  mure  'penalty  m^M  not  bcalL  There 
iisnothing  In  the  Act  to  shew  Chsrt  thb  .LegUaSUTe  iatonded  that 
lAito'imjrmedt  df  Ibe  :p«BAl^  wvuM  lexeose  the  aoii-ac<^tsaioe  of 
offloe,  e^lAiibtit  isto  bein  Uaa  of  dotaig  fheduty.  Itis oluarly 
Hiid  ^0w&  hi  <M0  JSS^^.  \B<m€t^  1  B.'Vc  G.  686,  (hat  it  is  an 
offinee !at  Oummon  iisnrto  lutans  tousrws  an  bIBoewhen  duly 
eieoted.  'lin^sewX9otoTk9King'^.Tk€Oi»r,9ifBidford,\SMtX, 
79,  to  Miotr,'^thsrif  theidfdtedantintkiBuaee'was  qualified  to  be 
'otoMBd  hte  migfht  on  refusal  to  serve  haye  been  iadletdd  for  his 
tetaal.  Tk4  £b^  y.  ITtfwIrow,  IS  T.  R.  781,  also  strongly  sup- 
ports this'  riOw.  I  eaaaot  Imagine  the  Legislatttfe  over  icontem- 
plated  that  a  person  'appssaring  ^pon  the  ussessssent  roll  of  one 
Municipality  In  respect  of  properly  -which  would  qualify  him  yet 
if  he  liyed  in  another  Municipality  twenty  miles  distant  would  be 
liable  to  be  treated  as  qualified  notwithstanding,  and  be  subject 
to  be  fined  and  indioted  beoiiuse  ho  did  aot  iMKsept  the  office  to 
which  he  was  elected. 

Thete  Is  nothing  In  toy  opinion  fVam  which  to  druw  any  infbr- 
ence  that  the  Legislature  intended'thafa  person  might  be  qualified 
to  taeoept  office  <a&d:yet>at  the  eatoe  "time  not  be  gulqect  to  the 
eoBseqfueUces  la  e4se  of  veftisaL  ^We-miust  tfaurefore^oome  to  the 
conclusion,  XktX  the  meaning  erf  the  70th  section  Is-something 
diffbrent  from  what  the  defendant  eontends  in  this  case.  I 
confess  it  Is  aot  easy  to  <8Se  what  was  meant  Poesibly  itimay 
h&ye  been  thot^ht  Ae  'expression  wsuld  protide  for  cases  of 
doubtful  domicil,  or  such  cases  as  it  msy  be  said  that  a  man  may 
ha/yo  two  domicils,  though  I  do  not  suppose  the  Legislature  meant 
tbatitt  this  ease  the  dtfeiidaat  could  at  the  same  time  be  !a  mem- 
ber of  the  Odunoil  of  Oltaewa  and  of  the  Township  of  Nepeaa. 
So  far  as  I  csn  seef  from  the  Ihots,  there  is  nolhing-«whloh  would 
or  ooald  hiuer.pcofent«d'«he>d!Stedant  flrom  -being  eieoted  for  the 
Township  dfflopeaft,  •and  of  being  siibjeet  to  the.  penalties  fi>r -not 
taUngtthO'offieeif  Jiohad.bOfBaleotAi  thore. 

The  Court  of  Qneenf  s  Benoh  In  Mtg,  *k.  ta  IPayhr  y.  Cmet^f 
11 V.  €.  <^  B.  461,  doMrmlnedthUt^a  person  oould  a^t  have  two 
dondcUsfbrlhe  pUip«se<«f ^yolfaig, 'add  I  eee  aothlagirhloh  war- 
rants  a penonlMring two domksils D»r  the putposa^f  qui^fisMicb 
to  bu^leiHud.elther^«iiathig  the  ^floeor  IwflBrit  jMosdupoahlB. 
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[Apkhi, 


The  oonclusion  I  hare  arriTed  at  is,  that  whaterer  the  Legiala- 
tare  did  mean  they  did  not  mean  that  a  person  who  was  liTing  in 
a  distinot  mnnicipality  from  another  where  he  may  be  rated  for 
property,  also  might  be  forced  in  the  latter  municipality  to  aocopt 
office  at  the  risk  of  penalties,  and  if  that  be  a  correct  conatruo* 
tion,  and  I  think  it  is,  then  it  follows  that  snch  person  is  not  a 
qoaUfied  person  liable  to  be  elected,  and  if  that  be  so,  then  the 
only  remaining  question  is,  whether  he  may  be  elected  with  his 
own  consent  against  the  wish  of  any  indiyidaal  who  complains  of 
it  I  do  not  think  he  may.  Though  the  defendant  may  be  rated 
on  the  Roll  of  the  City  of  Ottawa,  yet  that  does  not  constitute 
him  a  member  of  that  Corporation.  The  1st  section  of  the  Act 
shews  that  it  is  only  the  inhabitants  of  the  City  of  Ottawa  which 
compose  the  Corporation,  and  it  appears  to  me  any  one  of  the 
corporators  has  a  right  to  complain  that  a  stranger,  one  who  is 
not  a  corporator,  has  been  chosen  to  fill  the  office  of  Alderman. 

We  know  that  in  cities  and  large  towns  there  are  many  persons 
who  have  their  places  of  business  within  the  limits  of  the  city  or 
town  but  yet  do  not  reside  there,  and  very  probably  the  Legialature 
intended  to  render  such  persons  eligible  to  the  corporate  offices 
mentioned,  but  that  ohject  should  have  been  accomplished  either 
by  putting  it  upon  the  footing  of  a  Tolnntary  choice  by  the  elec- 
tors, combined  with  the  will  of  the  elected,  to  accept,  or  else  hare 
distinctly  said  that  such  persons  are  members  of  the  Corporation, 
and  leaye  no  reason  to  doubt  tiieir  being  liable  to  the  penalties  if 
they  refused  to  serre  if  elected  against  their  will.  It  is  in  this 
respect  the  Act  is  defective,  and  we  must  give  it  a  construction 
which  will  render  the  whole  Act  conaiBtent,  and  apply  to  erery 
case. 

Besides  this  Tiew  of  the  suliject,  it  is  to  be  obserred  that  the 
Territorial  DiTdsions'  Act,  chap.  8,  of  the  Con.  8ta.  Acts,  U.  C, 
declares  that  for  municipal  purposes,  the  City  of  Ottawa  shall  be 
a  county,  and  that  by  the  Municipal  Institutions*  Act  it  is  clear 
a  person  resident  in  one  county,  is  not  eligible  to  be  elected  for 
a  oorporate  office  in  another  county.  This,  of  itself,  would  seem 
to  dispose  of  the  question  in  this  case. 

The  defendant  raised  an  objection,  that  the  Writ  in  this  case 
was  not  properly  issued,  because  it  appears  to  be  marked  in  the 
margin  of  it  as  having  issued  from  the  office  of  the  Clerk  of  the 
Crown  in  the  Court  of  Queen's  Bench,  whereas  the  6th  sub.  see.  of 
sect.  128  of  the  Con.  Act,  ch.  64,  says,  that  the  Writ  shall  be 
issued  by  the  Clerk  of  the  Process.  The  Writ  is  properly  signed 
by  the  Clerk  of  the  Process,  and  is  under  the  process  seal,  and  I 
think  that  it  is  issued  within  the  meaning  of  the  Aot  of  Parlia- 
ment. I  must  set  aside  the  election  of  the  defendant,  and  the 
judgment  must  be,  that  the  Corporation  proceed  to  anoUier  elec- 
tion. I  gi?e  no  costs  howerer,  as  the  language  of  the  Legislature 
is  Tory  well  calculated  to  lead  people  astray. 

Judgment  for  Relator  without  eosts. 


(BaAm  hii  Honor  the  Jndgo  of  tht  Ooimtj  of  OMtotom.) 
Thi  QuBiv,  OH  TBI  RBLATioir  Of  Thomas  M.  Blasbbll,  AOAnrST 

JOBH  ROOHBSTIB. 

JAmCs^pol  WItftirm    ftwfftffrfffi  /br  CU^  Cbimrfl    Q^al^oation    Jfiirfifwioi- 

BUd,  that  under  oeo.  70of  tbeMonioipal  Aet,  a  ptrsoD,  to  bo  qnoUflod  to  bo  oloolod 
A  mombor  of  a  Qitj  OoancU,  must  not  onljr  powoM  tbo  property  qiuUlloatloii 
required,  bat  bo  a  reeldent  wtthln  the  dty  Umita. 

BOd  olao,  that  a  poraon  whoeo  tkmOj  reelded  wltboat  the  dty  Umlta,  and  with 
whom  Ibr  weeks  oontlniioaaly  he  llTed,  eoold  not«  altbongh  mwarifmaHj  boaidiiig 
with  an  Inhabitant  of  the  oltj,  be  daemad  a  raaldent  of  the  dtj. 

Quart:  Hare  the  aldermen  of  a  dty,  aa  t»  qffido  jnatioao  of  the  peace,  any  jiisla> 
diction  bajond  the  dty  limHaf 

CMay,lWa.] 

In  March  last  the  defendant,  John  Rochester,  came  forward  as 
a  candidate  for  the  office  of  alderman  for  one  of  the  wards  of  the 
city  of  Ottawa,  and  was  declared  duly  elected. 

The  relator,  who  was  tiie  opposing  oaadidate,  applied  for  and 
obtained  a  writ  of  quo  wamaUQ  to  remoTe  the  defendant,  on  the 
ground  that  he  was  not  at  the  time  of  his  election  a  resident  of  the 
city,  and  also  on  the  ground  that  he  was  not  a  British  sulijeet 

The  latter  ground  was  abandoned;  so  that  the  question  for 
decision  was,  whether  the  defendant  had  a  right  to  sit  as  an  alder- 
man, he  not  being  at  the  time  of  his  election  a  resident  within  the 
limits  of  the  oi^,  although  iniOl  other  respects  duly  qnalified.   It 


was  admitted  that  the  defendant  resided  and  carried  on  his  business 
without  the  limits  of  the  city,  but  within  the  county  of  Carleton, 
of  which  the  city  of  Ottawa,  for  certain  purposes,  forms  a  part 

A  few  weeks  prcTions  to  this  application,  the  same  question,  and 
between  the  same  parties,  was  brought  before  a  learned  judge  of 
Queen's  Bench  (Mr.  Justice  Bums),  under  the  same  form  of  pro- 
cess, and  for  the  same  cause,  who  declared  the  defendant  not  duly 
qualified  to  be  elected  an  alderman.* 

The  only  difference  between  that  ease  and  this  was,  that  after 
the  first  election,  and  before  the  one  contested  on  this  application, 
the  defendant  contracted  with  an  inhabitant  of  the  city  of  Ottawa, 
to  board  with  him  at  fifteen  shillings  a  week,  and  had  paid  him  for 
a  few  weeks  board  at  that  rate.  It  was  admitted,  however,  that  he 
did  not  board  with  him  continnously,  but  Tcry  frequently  liTcd 
with  his  family  without  the  city  limits,  and  at  one  time  for  Mght 
or  ten  days  uninterruptedly. 

Levii,  for  the  defendant,  did  not  rely  upon  such  an  arrangement 
as  in  itself  sufficient  to  establish  the  fact  of  a  residence  so  as  to 
qualify  his  client  to  be  elected,  but  contended  broadly  that  the 
defendant  being  a  resident  within  the  territorial  limits  of  the 
county  of  Carleton,  within  which  the  city  of  Ottawa  is  situate,  was 
duly  qualified. 

Armstbovo,  Co.  J. — The  learned  judge  of  the  Queen's  Bench 
decided  that  the  defendant  was  not  qualified,  and  with  that  deciuon 
I  most  fully  agree. 

The  70th  section  of  the  Municipal  Act  declares  that  the  persons 
qualified  to  be  mayors,  members  of  a  council,  or  police  trustees, 
are  such  residents  of  the  county  within  which  the  municipality  or 
police  Tillage  is  situated,  as  are  not  disqualified  under  this  act, 
and  have  at  the  time  of  the  election  property,  Ac,  rated  on  the 
assessment  roll  of  such  mumcipality  or  police  Tillage,  of  certain 
value. 

Now,  in  the  Territorial  Birision  Act,  page  18  of  Consolidated 
Statutes  of  Upper  Canada,  it  is  enacted  that  for  municipal  pur- 
poses the  cities  of  Toronto,  Hamilton,  Kingston,  London  and 
Ottawa,  $haU  not  form  parts  of  the  counties  of  Tork,  Wentworth, 
Frontenac,  Middlesex  and  Carleton,  within  the  limits  whereof  they 
are  respectiTcly  situated,  but  shall,  for  mnnidpal  purposes,  be 
counties  of  themselTCS. 

If,  therefore,  the  dty  of  Ottawa  fbrms  no  part  of  the  county  of 
Carleton  for  municipal  purpoees,  I  cannot  understand  how  the 
defendant  is  a  resident  of  such  county,  when  it  is  admitted  lie  lives 
without  it^  limits. 

The  word  **  mayor,"  used  In  the  70th  section  of  the  Municipal 
Act,  is  not  confiueid  to  the  head  of  a  city  council  alone ;  it  applies 
equally  to  the  head  of  a  town  oouncll,  and  aa  no  town  is  deelaied 
to  be  a  county  in  itsdf  for  municipal  purposes,  the  mayors  of 
towns,  or  members  of  a  council,  or  police  trustees,  must  neces- 
sarily be  residents  of  the  county  within  which  such  municipalities 
are  situated,  if  they  reride  witiiin  the  county  at  all,  and  which 
they  must  do  to  qu^fy  them  for  election,  as  declared  by  the  70th 
section. 

There  are  many  clauses  in  the  Municipal  Act  which  speak  of 
cities  as  distinct  from  towns,  although  towqs  are  all  refernd  to  as 
parts  of  the  counties  in  which  they  are  situated.  For  instance,  the 
164th  section  directs  the  clerks  of  townships,  Tillages  and  towns 
to  make  certain  statistical  returns  to  the  clerk  of  the  county 
within  which  they  are  situated,  to  be  by  such  clerk  transmitted  to 
the  proTincial  secretary ;— the  clerks  of  cities  are  required  to 
transmit  similar  returns  to  the  secretary  direct;  so  far  showing 
that  cities  are  separated  from  counties  within  wluch  they  are 
situated. 

Mr.  Lewis  lays  some  stress  upon  the  861st  and  following  sections 
of  the  act,  as  to  the  authority  which  mayors  and  heads  of  councils 
haTS  as  justices  of  the  peace.  I  do  not  think  it  is  by  any  oseans 
clear  that  mayors  and  aldermen  of  cities  are  «z  offleio  justices 
of  the  peace  beyond  the  limits  of  the  cities  they  represent. 

The  861st  section  says,  **  CTOry  city,  and  town  oeparaUd^  shall  be 
a  county  of  itself  for  municipal  purposes,  and  such  judicial  pur- 
poses as  are  herein  specially  proTided  for  in  the  case  of  all  cities, 
but  for  no  other." 

*  0aa  pieeadlng  page. 
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The  S66th  section  authorizes  the  Governor  to  appoint  justices  of 
the  peace  for  a  town,  with  jurisdiction  oyer  all  the  county  in 
which  the  town  is  situated ;  and  if,  as  is  contended,  the  city  of 
Ottawa  is  part  of  the  county  of  Carleton  because  the  mayor  and 
aldermen  have  jurisdiction  as  justices  of  the  peace  over  the  whole 
county  of  Carleton,  it  is  not  easy  to  understand  why  the  legisla- 
ture should  haTe  declared,  by  the  864th  section,  that  so  soon  as  a 
town  becomes  a  city,  commissions  of  the  peace  for  such  town 
shall  cease. 

It  appears  to  me  more  than  probable  that  if  the  point  be  erer 
brought  up  in  any  of  out  superior  courts,  it  will  be  found  that 
mayors  and  aldermen  of  cities  have  no  jurisdiction  as  justices  of 
the  peace  beyond  the  limits  of  their  cities ;  for  although  it  was 
intended  to  give  the  inhabitants  of  cities  the  power  of  electing 
their  own  magistrates  for  certain  judicial  purposes  within  their 
cities,  I  am  by  no  means  certain  that  such  elected  justices  of  the 
peace  have  any  greater  jurisdiction  beyond  their  reepectiTe  cities, 
than  justices  of  counties  have  beyond  their  counties. 

The  366th  section  makes  a  distiaetion  between  justices  of  the 
peace  for  a  county  in  which  a  city  lies,  and  justices  for  the  city,  by 
saying  that  warrants  of  county  justices  shall  require  to  be  backed 
or  endorsed  before  being  executed  in  a  city,  in  the  same  manner 
as  is  required  by  law  when  to  be  executed  in  a  separate  county, 
showing  that  for  certain  judicial  purposes  a  oity  forms  a  separate 
county  in  itself. 

It  is  true,  there  is  no  express  proTirion  for  backing  the  war- 
rants of  a  mayor  or  alderman,  when  to  be  executed  out  of  the  eity 
or  in  another  jurisdiction ;  but  I  think  it  yery  possible  that  the 
24th  section  of  the  act,  respecting  the  duties  of  justices  of  the 
peace  out  of  sessions  (p.  1048  Con.  Stats.  U.  C),  applies  to  their 
warrants  as  well  as  to  those  of  other  justices,  and  that  therefore 
it  was  not  necessary  to  proyide  for  ti^em,  supposing  cities  to  be 
separate  counties,  as  I  think  they  are. 

The  867th  section  says,  that  the  mayor  of  any  city  may  oall  out 
the  posse  to  enforce  the  law  within  Am  mtmte^o/Ay,  under  the 
same  eixvumstanoes  as  would  justify  the  sheriff  of  a  oounty  in 
doing  the  same  act  within  his  oounty. 

However,  these  clauses  are  not  yery  material  or  neoessary  to  the 
deoision  of  the  present  ease,  which  turns  altogether  upon  the 
point,  whether  the  defendant  is  entitled  to  act  as  an  alderman  of 
the  city  of  Ottawa,  he  not  being  at  the  time  of  his  election  a  resi- 
dent within  the  limits  of  the  city,  although  a  resident  of  the 
township  of  Nepean,  part  of  the  oounty  of  Carleton,  which,  for 
certain  purposes,  includes  the  city  of  Ottawa.  That  portion  of  the 
Territorial  Act  first  referred  to  is,  in  my  ophiion,  of  itself  sufficient 
to  setUe  the  question.  It  beyond  a  doubt  outs  off  the  city  of 
Ottawa  fh>m  the  rest  of  the  county  of  Carleton,  for  municipal  and 
certain  judicial  purposes.  The  election  of  an  alderman  is  clearly 
one  of  these  municipal  purposes ;  and  as  the  defendant  was  not, 
in  my  opinion,  a  resident  within  the  municipality  at  the  time  of 
his  eleotioD,  the  election  must  be  deolared  null  and  yoid. 

I  regret  that  he  did  not,  after  the  decision  of  Mr.  Justice  Bums, 
abstain  firom  placing  himself  in  his  present  position.  The  conse- 
quence is,  that  he  must  in  this  instance  pay  the  relator  his  costs. 

My  judgment,  therefore,  is,  that  John  Rochester  be  remoyed 
from  the  office  of  alderman  for  Victoria  ward  of  the  city  of  Ottawa ; 
that  a  new  writ  for  the  election  of  an  alderman  in  his  stead  do 
issue ;  and  that  he  pay  the  relator  his  costs. 

Judgment  for  relator  with  costs. 


(Bcdbre  Hli  Honor  the  Ooimty  Judge  of  Wfttarloo.) 
ThI    QuSSN,    on    THl  MLATION  Of  GaTIX    HuMI  Y.   MOBfilS  C 

LuTz  AHD  Samuil  Riohabdsoh. 


voCc 

SeU,  thftt  the  mayor  of  a  town,  as  tho  mflmlw  prwaont  who  wm  asaensd  fbr  the 
blgheit  amoQBt  on  the  last  rerlied  amaawineat  roll,  had  no  power  to  give  a 
aeoond  and  ca^Ong  yote  at  the  election  of  raeye  and  depaty  raoTe  of  the  town. 

[March,  18S1.] 

The  town  council  of  the  town  of  Oalt  met  in  the  town  hall  on 
Monday,  the  21st  January  last,  for  the  purpose  of  electing  a  reeye 
and  deputy  reeye  for  the  town. 


Morris  C.  Luts  receiyed  seyen  votes,  including  the  mayor's  yote, 
for  the  office  of  reeye,  and  a  like  number  of  yotes  was  giyen  for 
James  Kay,  also  a  candidate  for  the  office  of  reeye. 

There  being  an  equality  of  yotes,  the  mayor,  as  the  member 
present  who  was  assessed  for  the  highest  amount  on  the  last 
reyised  assessment  roll,  gaye  a  second  and  casting  yote  for  Mr. 
Lutz,  who  was  thereupon  declared  the  duly  elected  reeye  of  the 
town  for  the  present  year. 

At  the  same  meeting  of  the  council,  Samuel  Richardson  receiyed 
seyen  yotes,  including  the  mayor's,  for  the  office  of  deputy  reeye, 
and  the  like  number  of  yotes  was  giyen  for  James  Toung,  also  a 
candidate  for  the  office  of  deputy  reeve. 

There  being  an  equality  of  yotes,  the  mayor,  as  the  member 
present  highest  on  the  assessment  roll,  gaye  a  second  and  casting 
yote  for  Mr.  Richardson,  who  was  thereupon  declared  the  duly 
elected  deputy  reeye  of  the  town  of  Gait  for  the  present  year. 

It  was  contended  by  the  relator,  that  the  mayor,  as  the  member 
present  who  was  assessed  for  the  highest  amount  on  the  last 
reyised  assessment  roU,  had  no  power  to  giye  a  second  and  casting 
yote  for  the  parties,  and  that  their  election  was  therefore  invalid. 

John  Miller,  for  relator ;  S,  B,  Freeman,  Q,  C,  for  defendants. 

MiLLBK,  Co.  J. — I  adjudge  and  determine,  first,  that  the  relator 
had,  at  the  time  of  making  his  complaint,  an  interest  in  the  elec- 
tion to  the  said  offices  of  reeye  and  deputy  reeve  respectively,  as  a 
voter  at  the  said  election,  and  also  at  said  election  gave  his  vote  in 
favor  of  the  election  of  James  Kay  for  the  office  of  reeve,  and  of 
James  Toung  for  the  office  of  deputy  reeve  of  the  town  of  Gait, 
and  as  a  councillor  duly  eleoted  to  represent  ward  No.  6  in  said 
town  of  Gait  for  the  present  year ;  secondly,  that  the  mayor,  as 
the  member  present  who  was  assessed  for  tiie  highest  amount  on 
the  last  revised  assessment  roll,  had  no  power  by  law  to  give  a 
second  and  casting  vote  for  the  said  Morris  C.  Lutt  and  Samuel 
Richardson ;  thirdly,  that  the  184th  section  of  the  Municipal  Act, 
on  which  the  defendants  have  relied  as  authorizing  the  proceedings 
taken  at  their  election,  is  no  authority  for  them,  for  the  147th 
section  of  the  same  act  says  that  any  question  at  any  meeting  of 
the  council  on  which  there  shall  be  an  equality  of  votes,  shall  be 
deemed  to  be  negatived ; — there  having  been  an  equality  of  legal 
votes  for  the  candidates  proposed  for  the  reeveship  and  deputy 
reeveship,  I  have  no  doubt  this  section  must  apply  to  the  proceed- 
ings, and  that  the  motions  should  haye  been  considered  as  negar 
tived ; — and,  fourthly,  i  determine  that  the  defendants  pay  tiie 
relator's  costs,  to  be  taxed. 

I  refer  to  Reff.  ex  rel,  PoUard  ▼.  Froeeer,  2  V.  C.  Prac.  R.  880. 

ASSESSMENT    CASES. 

Ih  THI  MATTIB  OT  THl    APPIAL  Of  Mb.   HaTT. 

AsieumeiU  Aid---3Uambotd---BartoiuUpnp€rt]f    Where  anettahU, 

Bddj  that  the  pen»nal  property  ofa  partnership  most  be  iawaiad  againat  it  at 

ita  naual  place  of  bnatneaa. 
BiUL  aim,  that  a  ateamboat  la  panooal  piepertr  within  the  meaning  of  tiie  act, 

and  properly  aaaeeaaMi  at  one  of  the  two  plaeaa  between  which  in  •onuner  it 

plied,  aiftd  at  which  in  winter  it  waa  laid  up. 

(July  1,1860.) 

Abhstboho,  Co.  J. — ^In  the  matter  of  the  assessment  of  the 
steamer  Phoenix,  Mr.  Hatt  i^peals  against  the  decision  of  the 
Court  of  Rerision  of  this  oi^,  for  assessing  the  whole  property  in 
this  municipality. 

The  Steamer  is  owned  by  several  persons,  of  whom  Mr.  Hatt  is 
one,  and  he  is  the  proprietor  of  one  fourth  of  the  vessel,  and  has  his 
residence  hero— the  other  proprietors  reside  out  of  this  Province. 
The  Steamer  runs  between  this  and  QrenviUe,  in  Lower  Canada, 
and  in  the  Winter  is  laid  up  at  this  place — and  is  assessed  against 
Mr.  Hatt,  who  objects  to  being  assessed  for  the  whole  value  of  the 
boat,  he  being  the  proprietor  of  but  one  fourth  part  of  her.  The 
vessel  is  not  assessed  in  any  other  municipality. 

The  10th  section  of  the  Assessment  Act  of  1868,*  enacts  that  the 
personal  proi>erty  of  any  partnership  shall  be  assessed  against  it  at 
the  usual  place  of  business  of  such  partnership,  and  each  partner  in 
his  individual  ^capacity  shall  not  be  assessable  for  his  share  of  the 
personal  property  of  any  partnership  which  hoe  already  been  as- 

^  OonaoUdated  Biatntea  of  Upper  Canada,  mp,  K,  aec  36»  d  My. 
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9e99ed,  and  if  a  partnenhip  has  more  than  one  place  of  bosineM, 
each  branch  as  far  as  may  be,  shall  be  assessed  in  the  looalitj 
where  it  is  sitaated  for  that  portion  of  the  personal  property  of 
the  partnership  which  belongs  to  that  particnlar  branch,  and  if 
this  cannot  be  done,  the  partnership  may  elect  at  which  of  its 
places  of  bnsiness  it  will  be  assessed  for  Uie  whole  personal  pro- 
perty, and  shall  be  required  to  produce  a  certificate  at  each  of  the 
other  places  of  business  of  the  amount  of  personal  property  assessed 
against  it  elsewhera. 

The  Steamboat  being  personal  property  liable  to  assessment,  not 
assessed  elsewhere,  she  being  in  Uiis  municipality,  and  one  of  the 
partners  or  joint  proprietors  being  resident  here,  (although  I  think 
it  matters  not  whether  he  resides  here  or  not,  if  the  partnership 
have  a  place  of  bnsiness  here,  which  it  may  be  presumed  they 
have),  the  Steamboat  is  properly  assessed  against  them.  If  as- 
sessed elsewhere,  a  certificate  to  that  efTeet  may  relicTe  them.  The 
steamer,  I  take  it,  is  not  assessed  against  Mr.  Hatt  as  an  individual, 
but  against  Messrs.  Hatt  &  Co.,  at  least  it  should  be  so.  This  is 
a  description  of  personal  property  which  can  only  be  assessed  as, 
a  whole,  and  although  the  boat  plies  between  this  and  GreuTilla,  I 
do  not  understand  that  its  business  is  of  a  nature  consisting  of 
seyeral  branches,  within  the  meaning  of  the  statute,  so  that  I 
think  it  is  properly  assessed  in  this  place. 

I  sustain  the  decision  of  the  GoUrt  of  Berision  and  order  that 
the  appellant  do  pay  the  costs. 


Ih  tub  Maxtui  or  «hb  Appbal  ma/rwmwm  ths  Oas  Compaxt  axd 

VHB  CiTT  Of  Ottawa. 


Hi  that  fhtt  |>lp«  of  acM  eoanaiij  taM  throaghoat  mmI  niKler  fh«  RtrMto  of  a 
My  cMiBoC  bedetMed^iaad'*  hat  nrfhir  penonal  propvty  wfthia  t 


or  the 


tAet 


themesttlBg 
(Ja]yll«18fi0.) 

AttKSTKoiio,  Go.  J.— The  Gas  Genpcny  of  tho  eity  of  Ottawa 
appealed  from  the  dedsion  of  the  Court  of  Revision,  en  the  ground 
that  the  pipes  cenveying  the  gas  fh>m  the  establishment  aire  valued 
with  somI  as  pari  of  their  land.  The  valuatien  set  upon  tiio  whole 
is  £6,000;  and  it  ai^ars  by  theiestiBonyof  Bfr.  Cevaeas,  one  of 
the  aaseeaors,  that  in  this  amount  is  ineloded  a  sum  of  £2,000  as 
the  value  of  the  pipes  oairied  tiirough  the  city ;  and  it  was  admit- 
ted that  the  Company  are  owr  aatMSMd  to  the  aMonnt  uf  £2,000, 
if  the  pipes  be  not  assessable  as  part  of  the  land  or  real  estate. 

The  0th  section  of  tho  Assessment  Aot  of  1868  enaots,  that  the 
real  estate  of  all  inoorporation  oompaniei  shall  be  aasened  in  the 
township,  village  or  wards  (the  last  word,  I  suppose,  applies  to 
towns  and  citieej  where  the  same  ehall  be,  in  the  same  manner  as 
the  real  estate  of  imUviduals ;  and  their  personal  property  shall  not 
be  assessed  against  them  in  their  eorporate  oapaeity,  but  each 
shareholder  in  any  incorporated  company  shall  be  assessed  for  the 
value  of  the  stock  in  shares  held  by  him  as  part  of  his  personal 
property,  except  when  such  stock  is  specially  exempted  by  this  act 

It  is  the  r$al  uUU,  which  iMlndes  the  land  of  the  Qas  Com- 
pany, that  is  liable  to  be  assessed,  but  the  Court  of  Rcvisieu  con- 
tend that  every  foot  of  Gas  pipe  in  the  city  forms  part  of  the  lot 
of  land  owned  by  the  Company,  and  on  which  their  works  are 
erected ;  and  their  counsel  contends  that  because  certain  things 
are  called  by  law  fixtures  and  pass  by  conveyance  with  the  land, 
or  in  other  words,  are  considered  attached  to  the  freehold,  that 
therefore  all  such  things  constitute  reid  estate  or  land,  however 
remote  from  the  visible  land,  if  the  articles  can  only  be  called 
fixtures. 

Land,  in  its  legal  signification,  is  of  an  indefinite  extent  upwards 
as  wen  as  downwards ;  upwards,  so  that  no  man  may  erect  a  build- 
ing to  overhang  another's  ground ;  and  downwards,  so  as  to  include 
whatever  is  in  a  direct  line  between  the  surfsoe  ef  the  land  and  the 
centre  of  the  earth.  (See  Blackstone's  Commentaries.)  Another 
very  learned  writer  says,  '*  Land  is  a  word  of  very  extenrive  signi- 
fication, and  comprehends  all  things  of  a  permanent,  substantial 
nature,  not  only  gardens,  arable  grounds,  meadows,  pastures, 
moors,  foaiert,  rivers^  marshes,  ftine,  heath,  but  also  messuages, 
that  is,  booses,  lofts  or  places  where  houses  once  stood,  mills, 
castles,  &c. ;  in  short,  any  ground,  soil  or  earth  whatsoever,  with 
all  buil^ngs  thereon ;"  and  concludes  by  saying,  as  Blackstone 


does,  that  **land  includes  not  only  the  face  of  the  earth,  but  every* 
thing  under  it  or  over  it" 

The  8rd  section  of  the  assessment  act  declares,  *'  land,"  as  used 
in  the  statute,  shall  be  held  to  include  all  buildings  or  other  things 
erected  upon,  or  afixed  to,  the  land,  and  all  machineiy  or  other 
things  Wi  fixed  to  amy  bmldmg  as  to  form  m  law,  part  of  the  realty. 

By  what  mode  of  reasoning  the  numerous  links  or  pieces  of  Oas 
pipe,  which  are  spread  over  a  large  dty— many  of  them  perhaps 
miles  distant  fh>m  the  visible  land  upon  which  the  Gas  Works  are 
erected— can  be  so  affixed  to  the  same  land  as  to  form,  in  law, 
part  of  the  realty,  I  am  at  a  loss  to  comprehend.  I  think  the 
dear  meaning  of  Uie  clause  of  the  statute  is,  that  such  things  as  are 
recognised  by  law  to  be  fixtures  shall  be  valued  as  part  of  the  land 
and  noising  more,  and  I  do  not  think  that  suoh'portions  of  the  Cks 
pipes  of  the  company,  as  are  beyond  the  boundaries  of  their  works, 
and  placed  either  in  the  streets  or  on  the  lands  of  other  men,  are 
portions  of  the  realty.  If  the  company  were  to  sell  the  fee  simple 
of  the  lot  on  which  their  works  are  erected  to  an  individual,  for 
geoeral  purposes,  I  do  not  think  the  purchaser  would  be  allowed 
to  tear  up  streets,  and  grounds,  and  gardens  of  parties  without 
the  permission  of  the  city  authorises,  or  the  owners  of  the  grounds 
in  order  to  remove  or  otherwise  interfere  with  the  pipes  laid  down 
under  the  streets  or  gardens  of  private  parUes,  which  he  might 
expect  to  do  if  the  pipes  were  either  actually  or  in  law  a  part  of 
his  land. 

I  rather  incline  to  the  Idea  that  the  inpes  of  a  Gas  Company  are 
more  the  personal  property  of  the  Company  than  the  real  property* 
Every  man's  slock  or  shares  In  the  company  are  valued  and  liable 
to  assessmeBt  Now  as  it  Is  to  a  great  extent,  by  means  of  the 
pipes,  iralue  is  given  to  the  stock  or  riiares,  in  valuing  the  one  the 
value  of  the  ether  is  included— but  loddng  at  the  case  In  its  acre 
simple  light,  nassely,  whether  the  pipes  are  so  affixed  to  the  land 
as  to  form  part  of  the  real^,  wiiich  the  law  requires,  to  sustain 
the  position  of  the  Court  of  Revis&ea,  I  must  decide  that  th^ 
are  not,  and  therefore  order  the  assessment  roll  to  be  amended, 
by  Todndng  the  assessment  of  the  Gas  Cempany  to  £4,000,  and 
that  the  city  pay  the  costs. 

COUNTY    COURT    CASES. 

MoIhxbs  o.  Haioht. 

Wheie  m  — Ifamtatof  gcwAi  and  duittete  Ibr  the  genanl  taMflt  of  <M<flllPH  Is 
iltod  wlttiln  &•  fl««  ft^i  aUeiPid  by  OoBiol.  BtML  U.  a  «^k  46,  wa  4,  th«  SUw 
bM  nhiliOB  to  Um  tiiaa  «f  tha  aatasl  •SMOtfoo  of  th«  iBBtnuMBt,  M  M  to  pt»> 
Tont  fh«  opeimtlon  of  a  iC.  fpu,  anintt  tbe  goods  and  duttteU  of  tlM  aaigaor, 
placed  in  me  baadi  of  toe  ■herfff  betuvea  tat  tliM  of  exeeetkm  ud  ttae  or 

(Apdl  1,1800.) 

On  the  28th  August,  1800,  one  John  Stephen,  being  indebted  to 
the  plaintiff  and  other  credlters,  executed  an  assignment  in  trust 
te  the  plaintiff,  for  the  beneftt  of  all  his  credlters  feneratty, 
without  priori^,  ftc  The  instrument  was  executed  at  Hamilton, 
in  the  county  of  Wentwerth.  The  goods  were  at  8t  Thoma^  in 
the  county  of  Elgin.  The  plaintiff's  clerk  was  despatched  to 
8t  Thomas  on  the  evening  of  the  same  day,  to  take  charge  of  the 
goods.  He  reached  that  place  ou  the  morning  of  the  20th,  And 
took  possession. 

The  defendant  had  a  judgment  In  this  court  against  Stephen, 
and  issued  execution  on  the  I4th  July,  1860 ;  but  it  was  not 
placed  in  the  sheriff's  hands  until  the  29th  August,  the  day  after 
the  bill  of  sale  was  executed.  The  sheriff  seised  under  that 
execution;  and  the  pliuntiff,  as  trustee  under  the  assignment, 
olaimed  the  goods,  and  forbade  their  seiiure  or  sale  by  the  sheriff, 
and  threatened  that  officer  iHth  an  action ;  upon  which  he  applied 
for  and  obtained  the  usual  interpleader  order. 

It  is  unnecessary  to  rcc^itulate  the  evidence  ipven  at  the 
trial,  which  took  place  at  the  December  sittings  of  the  County 
Court  The  learned  Judge  charged  the  jury,  that  if  an  immediate 
delivery  of  the  goods  did  not  accompany  the  sale,  followed  by  an 
actual  and  continued  change  of  possession,  the  Mkle  must  be  by 
writing  duly  registered,  aocompanied  by  the  affidavits  required  by 
sec.  4  ConsoL  8  tot  U.  C.  cap.  46,  p.  452 ;  that  if  registcrod  within 


1861.] 


LAW    JOURNAL 


10& 


fiTe  days,  it  would  take  precedence  of  the  execution,  and  protect 
the  goods  against  all  other  claims ;  that  the  sheriff  could  only  seize 
the  goods  of  John  Stephen  under  the  execution,  and  not  those 
which  had  been  his,  but  of  which  he  had  divested  himself  of  all 
title ;  that  the  question  was,  whose  were  the  goods  that  the  sheriff 
seized  under  Haight's  execution — they  had  undoubtedly  been  John 
Stephen's  property,  but  had  that  property  been  changed—that 
he  (the  judge)  thought  the  proper^  might  be  so  changed  if,  upon 
a  Talid  and  good  consideration,  to  carry  out  an  honest  purpose, 
as  where  the  debtor  transfers  or  makes  a  sale  of  his  eoode  to  pay 
his  debts,  protided  it  be  done  in  a  way  that  no  badge  of  flraud,  such 
as  the  law  declares  shall  be  a  fraud,  attaches  to  the  transaction, 
and  provided  the  sale  and  delivery  be  completed  before  the  sheriff 
receives  the  execution  in  his  hands  to  satisfy  a  Judgment  of  some 
bima  fide  creditor,  or  provided  a  bill  of  sale  be  re^stered  within 
five  days  of  the  execution  of  the  intftrofnent,  as  required  by  the  4th 
section  of  the  statute. 

The  jury  found  the  bill  of  sale  registered  withiki  five  days  of  its 
date  and  execution  (that  is,  within  three  days),  and  found  a  verdict 
for  the  plaintiff. 

Stanton^  tot  the  defendant,  objected  to  the  judge's  charge,  and 
in  January  term  moved  for  a  new  trial*  the  charge  being,  as  he 
contended,  contrary  to  law.  and  dted  Puhan  v.  Bank  of  Toronto^ 
10  U.C.  C.P.  82. 

AbboU,  oontra»  cited  Feekan  ▼.  Bank  ^f  TaronUi^  10  U.C.  Q. B. 
474 ;  Shaw  t.  Qauli,  10  U.C.  C.P.  286. 

HooBia,  Co.  J.^Atthough  I  knew,  at  tbt  tfaae  of  th«  trial  of 
this  causey  of  the  existettoe  of  the  declstoDS  In  appeal  in  the  Betvral 
suits  of  Feehan  t.  Bank  6/  Tbrofilo,  by  the  Courts  of  (^een's  Bench 
and  CofBimon  plfcaa  re«p«ottvaly»  and  Skaw  v.  OduU  a  ah,  thea 
referred  to  in  a  dlge«t  of  reoent  deeisloiii  in  the  July  number  ef  the 
Qe^^r  Omuuia  Law  Jwtfntil,  I  did  not  pcoMta  the  adfantage  of 
having  read  them  as  they  now  appear  ftilly  i«porte4  in  19  U.  0. 
a  B.  474,  10  U.  C.  C.  P.  Z%  and  10  U.  C.  0.  P.  286;  and  now, 
finding  that  the  two  superior  couHb  diffar  so  widely  upon  the  point 
which  most  materially  alfeets  thii  case^  I  ftel  that  I  occupy  delieate 
ground  when  I  ekptcsa  a  dedsloa  upon  that  about  which  the  jndgee 
of  the  anperlor  Courts  <rir  0pp«i^  Canada  are  not  agreed. 

Were  it  not  that  I  find  no  analagont  dedsions  of  iSie  ntperior 
oonHa  in  Bngtand  or  Irdand  rdferrd  to  either  in  the  argmnents  of 
counsel  or  fn  the  judgments  of  the  superior  courts  here,  ana  that 
I  have,  after  muen  trouble  and  anxiety,  succeeded  in  finding  oases 
which  I  think  bear  vety  ittrongly  by  analogy  npon  the  question  at 
issue,  I  should  not  have  presumed  to  sav  anything  fhrther  than 
siinp^  to  i^ve  my  judgment  upon  the  auuiority  of  one  or  other  of 
the  cases  referred  to  tn  the  argument  before  me,  and  allow  the 
court  abote  in  appeal  finally  to  set  the  matter  at  rest  as  between 
the  parties;  althousjh  no  doubt  the  question  would  still  remain 
open  between  thecotirts  above,  until  settied  by  the  Court  of  £rror 
and  Appesi. 

I  told  the  jury,  in  effect,  at  the  trial,  that  I  considered  the  titie 
to  goods,  since  the  statute,  passed  bv  tiie  bill  of  sale  or  assignment, 
in  the  same  way  that  it  us^  to  do  before  ihere  were  any  statutes 
passed  or  in  ibrce  requiring  the  registry  of  such  instruments  under 
certain  drctimstances ;  that  the  delivery  of  the  instrument  com- 
pleted the  title,  and  does  so  stiU,  but  that  such  titie  is  now  liable 
to  be  absolutely  annulled  or  atoided  as  against  the  creditors  of  tiie 
bargainee  or  assignee,  and  as  agdnst  subsequent  purchasers,  Ac, 
or  morgagees  in  good  fSftfth,  where  tiiere  Is  hot  an  immediate  deli- 
very accompanying  the  sale,  fbllowed  bt  an  actual  and  continued 
change  of  possession,  i.  e.,  by  the  non-ntlfilment  of  the  condition 
created  by  the  statute,  which  I  looked  npon  in  the  light  of  a  con- 
dition subsequent. 

Mr.  Fisher,  in  his  Work  on  the  Law  of  Mortgage,  page  20,  with 
reference  to  the  Imperial  statutes  17  &  18  ^c.  cap.  86  (the 
Bngllsh  Bilhi  of  Sale  Act),  and  17  &  18  Vie.  cap.  66  (the  Irish  Bills 
of  Bale  Act),  which,  like  our  Protincial  statute,  have  for  their 
otiject  the  guarding  against  private  and  secret  bills  of  sale,  says, 
^*  The  act»  therefore,  appears  simply  to  make  registration  neces- 
saiT  In  cases  which  were  already  within  the  statute  of  Elisabeth 
and  the  authority  of  Twyne's  case.  Kor  does  it  affect  bills  of  sale 
of  property  of  which  possession  is  delivered,  but  only  of  such  as 
reniaina  in  the  possession  of  the  maker  of  the  bill ;  and  whereas 


before  the  statute  the  question  in  ascertaining  the  validity  of  the 
bill  of  sale  was,  whether  the  transaction  were  bona  fide^  or  made 
with  an  intention  to  defeat  the  creditors  of  the  assignor,  the 
question  now  Is,  whether  the  instrument  has  been  registered. 
Then  apparent  possession  of  itself  raised  a  presumption  of  firaudt 
which  might  be  determined  by  a  jury ;  but  even  this  was  not  a 
sufficient  safeguard,  and  now  apparent  possession  raises  no  pre- 
sumption of  ft^d  if  the  instrument  be  registered ;  bnt  if  it  be  not, 
the  apparent  possession  will  not  merely  raise  a  presumption  of 
f^ud,  but  win  invalidate  the  transaction  as  against  the  persons 
mentioned  in  the  act.*^ 

It  has  been  laid  down  by  Mr.  Baron  Parke  (now  Lord  Wensley 
dale),  in  construing  the  Imperial  statute  2  &  8  Vio.  cap.  29,  s.  1* 
that  <«the  sound  rule  of  eonstruotion  with  respect  to  acts  of 
parliament  is,  that  the  words  are  to  be  read  in  their  ordinary  and 
mual  grammatioal  sense,  unless  that  ntode  of  construction  leads  to 
manifest  inconvenience,  or  is  repugnant  to  the  plain  intention  of 
the  legislature." 

Lord  Chief  Jnstice  Campbell  said  in  the  ease  of  Snglandy.  Black* 
wdly  (80  L.  T.  Reports  148)  :  ••  When  looking  for  the  meaning  of 
the  words  of  a  particular  act  ef  pariiament,  you  must  see  what 
was  the  peorpose  of  the  legislatnr*  ia  tbe  aiet,  and  heir  tflat  is  to  be 
obtained." 

Lord  Chief  Justice  Benman  said  "  It  is  undoubtedly  true  that 
the  court  will  always  put  such  a  construction  on  the  words  of  an 
act  of  parliament  as  will  carry  ont  the  object  of  the  Legislature ; 
but  if  the  act  of  parliament  uses  words  which  do  not  cany  out  the 
supposed  intentions  of  the  Legislature  the  Court  cannot  add  them.*' 
(14  L.  J.  K.  8.  220 ;  Q.  B.) 

Ncmr,  I  take  the  otjeetof  tUf  aei  to  be  to  gvard  against  private 
or  aecrst  bUIa  of  sale,  and  the  plain  meaning  ef  the  words  of  the 
4th  seetkm  to  be  that  sales  of  goods  eoming  within  the  purview  of 
that  section  shall  be,  first,  in  writing ;  seeeii^,  the  pn^»erlj  shall 
be  well  described ;  thirdly,  an  affidavit  of  a  witness  to  its  execu- 
tion ;  fourthly,  an  affidavit  of  the  bargainee  or  his  agent  of  the 
bona  fide*  of  the  transaction ;  filth^,  a  re^try  within  five  days 
from  its  execution  I  and,  failing  a  writing,  the  sale  shall  be  void; 
fkillng  a  proper  desoription,  the  sale  shall  be  void ;  Jhiliag  an 
affidavit  of  a  witness,  it  shaU  be  void ;  failing  the  affidavit  of  the 
bMlgsliMw  or  bis  i««nts  of  tbe  bona  fidee  of  the  sale,  it  shall  be 
void ;  or  fisiling  a  registry  within  five  days,  it  shall  be  void.  When 
I  say  void,  I  mean  aa  against  the  creditors  of  the  bargainor,  and 
as  against  subsequent  purehaaers  or  mortgagees  in  good  futh. 
The  neoessi^  for  registry  cannot  be  here  talun  absolutely  without 
the  qualifying  words,  <•  within  five  days." 

As  I  oonslnia  tiie  weeds  of  this  sections— and  I  think  that  Ibe 
eouslrnetton  does  net  overstep  the  intention  of  the  legislatoFs,  aa 
gathered  firom  the  whole  scope  of  the  act,  any  more  than  does  the 
eonstruotion  whiob  has  been  put  upon  the  words  '*  immediate 
delivery  "  by  the  Court  of  Common  Pleas,  in  Haighi  v.  Munro  (9 
U.  C.  C.  P.  466),  which  were  held  te  mean,  in  tiie  same  act, 
**  delivery  as  quickly  as  the  nature  of  the  ease  admits  of,  and  aa 
absence  of  deli^  on  the  part  of  the  purchaser  to  obtain  posses^ 
sion;"  for  surely  if  the  time  a  purchaser  may  take  to  gain  Imae- 
diate  possesion  under  one  section  of  the  statute  is  to  be  under* 
stood  in  a  qualified  sense,  and  to  be  governed  by  the  individual 
circumstances  of  each  case,  the  words  *<  within  five  days,"  the 
time  within  which  a  mortgagee  is  expressly  allowed  to  register, 
may  be  understood  in  the  common  and  ordinary  sense  by  which  the 
words  are  made  use  of.  The  word  '*  otherwise,"  in  the  4th  section, 
I  take  to  mean,  <Mf  these  things  are  not  all  done,"  the  sale  shall 
be  void,  Ac. ;  and  1  take  the  converse  to  be  plainly  implied,  «. «., 
*<  if  these  things  are  all  done,"  the  sale  shall  not  be  void  as  against 
the  creditors  of  the  bargainor  and  as  against  subsequent  pur- 
chasers, Ac.  I  do  not  think  it  would  be  at  all  overstraining  the 
intention  of  the  Imperial  and  Prorincial  legislatures  to  hold,  that  a 
biU  of  sale  of  goods  executed  in  England  or  Ireland,  not  accompa- 
nied by  immediate  delivery,  shall  hold  good  for  twenty^one  days 
without  registry,  and  that  a  similar  instrument  executed  in  Upper 
Canada  shall,  under  similar  circumstances,  hold  good  without 
registry  for  five  days  as  agitinst  creditors,  Ac.  I  cannot  think  the 
legislature  intend<^  to  put  an  obstruction  or  difficulty  in  the  way 
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of  persons  finding  it  neoessary  to  execute  or  take  mortgages  on 
chattels  or  assignments  for  the  benefit  of  creditors,  by  the  passing 
of  the  statute  which  has  been  so  much  discassed,  bat  merely  to 
regulate  them  in  so  far  that  their  bona  fide*  should  be  secured,  or 
sworn  to  at  all  events,  and  their  notoriety  made  public  by  registry 
within  a  specified  time.  Were  it  the  intention  to  require  their 
registry  before  they  should  haye  any  efiieaoy  against  creditors 
and  subsequent  purchasers,  &c.,  in  good  faith,  I  think  such  inten- 
tion would,  in  the  condse  and  simple  language  now  used  in  our 
acts  of  parliament,  have  been  more  plainly  expressed,  and  proba- 
bly language  similar  to  that  of  the  Imperial  statute  8  &  4  Wm.  IV. 
cap.  66,  sacs.  81  k  86,  which  proTides  that  no  bill  of  sale  shall  be 
Talid  and  effectual  till  registerad,  would  haye  been  employed,  and 
that  a  prcTiso  would  have  been  inserted  that  it  should  not  be  valid 
if  not  registered  within  tie  days  from  its  execution ;  thus  confer- 
ring validity  on  the  bill  of  sale  on  its  registration,  and  if  not 
registered  within  five  days  making  it  invalid. 

I  must  say  I  think  the  legislature  bad  no  intention  to  restrain 
the  making  of  such  instruments ;  indeed  I  should  think  it  especially 
otherwise,  as  applicable  to  assignments  like  that  which  is  Uie  sub- 
ject of  this  interpleader,  or  to  deeds  of  oompontion  with  creditors ; 
for  it  not  unfrequently  liappens  that  a  large  body  of  creditors  are 
willing  to  take  what  an  honest  and  unfortunate  debtor  may  have 
to  give  up  to  them  in  liquidation  of  their  debts,  which,  when  pro- 
perly disposed  of  by  ordinary  fair  means,  may  go  largely  to  satisfy 
their  claims,  and  that  some  rapacious  and  unprincipled  creditor, 
determined  to  get  his  last  penny  at  any  sacrifice,  watches  and  takes 
his  opportunity  of  advantage,  and  puts  an  execution  in  the  sheriff's 
bands,  to  have  everything  seised  and  sold  at  an  enormous  sacrifice, 
to  the  detriment  of  eveiy  one  but  himself;  and  the  holding  that  a 
bill  of  sale  or  assignment  like  the  present  takes  no  effect  by  rela- 
tion would  haTe  a  tendency  to  invuidate  a  great  number  of  such 
instraments,  that  are  not  executed  on  the  exact  spot  where  th^ 
are  required  to  be  registered. 

In  this  case  the  assignment  was  registered  within  five  days,  that 
is,  within  three  days,  and  I  think  all  that  the  statute  reqmred  to 
be  done  was  done  in  order  to  make  and  continue  it  a  legal  transfer 
or  sale  of  the  goods  in  the  store,  but  not  so  of  the  household  fur- 
niture. If  the  five  days  had  not  been  specified  in  the  statute,  the 
instrument  would  have  to  be  registered- within  a  reasonable  time, 
which,  if  done  to  the  satisfaction  of  the  oourt  and  jury,  i  think  th« 
transfer  and  title  would  still  relate  to  the  execution  and  date  of  the 
instrument ;  but  I  regard  the  specific  five  days  set  forth  in  the 
statute  as  inserted  to  prevent  litigation  and  uncertain^,  and  to 
place  the  matter  beyond  the  doubts  that  parties  might  entertain 
by  the  variety  of  droumstanoes  that  would  encompass  each  parti- 
enlar  case,  and  the  still  greater  nnoertainties  that  might  exist  of 
satisfying  the  minds  of  jurors  as  to  what  is  reasonable  and  what 
unreasonable. 

I  think  there  is  an  analogy  between  the  assignment  in  question 
here,  and  the  bill  of  sale  of  a  ship,  under  the  Imperial  statute 
(now  repealed)  84  <}eo.  in.  cap.  68,  which,  in  see.  16,  required, 
in  the  case  of  a  ship  absent  flrom  port,  that  the  bill  of  sale  should 
be  registered,  and  that  the  endorsement  should  be  made  on  the 
certificate  of  registry  within  ten  days  after  return,  with  a  provi- 
sion making  void  the  bill  of  sale  on  failure  of  compliance  with 
these  requintes. 

Mo4$  V.  Chamoch  (2  East,  899)  was  a  decided  case,  expressly 
under  the  statute  last  referred  to,  and  would,  had  it  not  been  over- 
ruled, have  been  to  my  mind  a  decisive  authority  against  a  titie 
under  a  bill  of  sale  or  mortgage  of  chattels  registered  within  five 
days,  as  our  act  requires,  being  construed  to  have  relation  back  to 
the  day  of  its  date,  because  the  court  held  that  tiiat  statute  was 
to  be  construed  as  enacting  that  no  bill  of  sale  or  other  such 
instrument  shall  be  allowed  to  have  any  operation  or  effect  until 
the  requisites  imposed  on  the  parties  to  the  sale  are  complied 
with,  and  not  allowing  any  relation  to  hold  good  so  as  to  make 
the  conveyance  effectual  from  any  antecedent  time.  It  is  to  be 
observed,  however,  that  that  decision  did  not  proceed  upon  the 
16th  section  of  the  statute,  which  required  the  endorsement  on  the 
certificate  of  registry  to  be  made  within  ten  days  after  the  ship's 
return  to  port — ^because  the  endorsement  was  not  made  within  ten 
days  after  the  ship's  return— but  because  an  unreasonable  time 


had  elapsed  between  the  date  of  the  execution  of  the  bill  of  sale 
and  its  registry. 

I  find  the  subsequent  cases — Palmer  v.  Moxon  (2  M.  &  S.  48), 
Dixon  V.  JSwart  (8  Meriv.  822),  Mettaer  v.  Gilletpie  (U  Yes.  687), 
and  Hubbard  v.  Johnton  (8  Taunt  208) — so  materially  qualify  the 
decision  of  Mom  v.  Chamock,  as  to  overrule  it  for  all  purposes  of 
the  question  now  before  me. 

In  Dixon  v.  Swart^  Lord  Eldon,  acting  upon  the  opinions  of 
Dallas,  0.  J.,  and  Abbott,  J.,  held,  **that  a  transfer  of  a  ship  at 
sea,  if  ^1  the  requisites  of  the  registry  acts  have  been  fully  com- 
plied with  at  the  time  of  the  transfer,  vests  the  property  in  the 
vendee,  sul^ect  only  to  be  diveeted  by  the  neglect  of  the  vendor  to 
make  the  endorsement  on  the  certificate  of  registry  within  ten  days 
after  the  return  of  the  ship  into  port ;  and  that  if  a  bankruptcy 
intervenes  before  the  arrival  of  the  ship,  the  endorsement  being 
only  an  act  of  duty  on  the  part  of  the  vendor,  and  passing  no 
interest,  may  be  performed  by  the  bankrupt  himself." 

Bayley,  J.,  said,  in  Palmer  v.  Moxoni  '*The  case  of  Moit  t. 
Cluttmoek  was,  I  think,  rightiy  decided,  under  the  circumstances ; 
for  there  the  bill  of  sale  was  executed  on  the  28rd  August,  and  the 
requisites  of  the  statute  were  not  complied  with  until  the  6th 
December ;  so  that  there  was  gross  delay.  Expressions  used  in 
that  case  have  been  pressed  upon  us,  which  would  certainly  mili- 
tate against  the  present  decision ;  but  these  expressions  appear, 
upon  consideration,  to  have  gone  further  than  what  was  necessary, 
or  than  the  law  warrants.  The  true  construction  of  the  act  seen&s 
to  be  this,  that  the  bill  of  sale  shall  be  holden  to  transfer  the  pro- 
perty ttom  the  time  of  its  execution,  but  shall  be  liable  to  become 
void  ex  poet  /acto,-that  is  if  the  party  does  not  comply  with  the 
requisitions  of  the  statute  within  a  reasonable  time;  upon  the 
failure  of  which,  the  statute  makes  the  sale  null  and  void." 

Dampier,  J.,  in  the  same  case,  said:  **  The  efficient  act  is  the 
bill  of  sale,  which  is  to  be  void  if  the  requisites  of  the  statute  are 
not  complied  with  aflerwards.  That  falls  precisely  within  the 
definition  of  a  condition  subsequent" 

The  same  view  of  Moee  t.  Ohamockf  in  the  more  recent  case 
of  Boifevn  t.  Cfikeon  (4  G.  B.  122),  although  that  was  a  dedrioii 
under  an  entirely  different  statute  (8  &  4  Wm.  IV.  c  66), 
which  requires  a  registry  before  a  bill  of  sale  can  haTe  any  force 
or  effect  whatever.  The  oourt,  in  disposing  of  that  case  (p.  146), 
said  •  «  A  review  of  the  cases  of  Palmer  v.  Moxon  and  Dixon  t. 
Ewart,  which  were  olted  for  the  plaintiffs,  and  of  the  statute  on 
which  those  oases  were  decided,  will  be  found  to  confirm  the 
opinion  we  have  formed  on  the  sUtute  8  &  4  Wm.  IV."  And 
agun,  at  page  146,  speaking  of  84  Qeo.  IIL  cap.  68:  '<  When  the 
registration  and  endorsement  had  been  made,  the  bill  of  sale  was 
taken  out  of  the  operation  of  this  avoiding  clause,  and  stood  on  the 
same  ground  as  it  would  have  done  if  there  had  been  no  such 
clause  in  the  act,  ue.,  as  a  bill  of  sale,  operating  from  its  execu- 
tion according  to  Its  terms ;  and  in  conformity  with  this  riew,  in 
Palmer  v.  Moxon  and  Effort  t.  Dixon^  it  was  held  that  under  84 
Geo.  m.  cap.  68,  the  interest  passed  by  the  bill  of  sale  on  its  exe- 
cution, and  that  the  performance  of  the  requiaites  as  to  re^tra- 
tion  and  endorsement  was  a  condition  subsequent,  and  failure  to 
perform  it  defeating  the  interest  which  had  vested  by  the  bill  of 
sale  immediately  on  its  execution.  That  this  is  the  true  construc- 
tion of  the  act  84  Geo.  IIL  cap.  68,  we  think  is  not  to  be  disputed. 
But  it  is  to  be  observed  that  the  cases  cited  overruled  the  doctrine 
as  to  the  construction  of  that  act,  on  which  the  Court  of  King's 
Bench,  in  the  case  of  Jfot*  t.  Chamoek  (2  East,  899),  proceeded, 
and  speaks  of  the  decision  as  a  somewhat  forced  construction,  in 
which  the  words  of  the  enactment  are  made  to  give  way  to  the 
presumed  intention  of  the  act" 

I  haTe  diligentiy  searched  through  the  authorities  within  my 
reach  for  decisions  under  the  recent  Imperial  Statutes  known  as 
the  English  Bills  of  Sale  Act  (17  &  18  Vic,  cap.  86),  and  tiie  Irish 
BUlsof  Sale  Act  (17  &  18  Vic,  cap.  66),  which,  altiiough  more 
comprehensiTe  than  our  Provincial  Act,  are  like  it  in  their  provi- 
sions, and  the  same  in  character,  I  have  found  only  one,  which  I 
think  quite  decisive  upon  the  question,  and  bears  out  the  riew  I 
entertain  upon  it.  Marplee  t.  Hartley  was  an  interpleader  issue 
decided  last  month  by  the  Court  of  Queen's  Bench  in  England : — 
The  plaintiff  lent  one  Shemwell  £45,  upon  the  security  of  a  bill  of 
sale  of  household  furniture  and  stock,  dated  27th  June,  1860.    A 
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few  days  afterwards,  the  plaintiff  instructed  the  Sheriff  to  take 
possession  under  the  bill  of  sale,  which  he  did  on  the  2Dd  July, 
and  was  in  possession  when  an  execution  issued  at  the  smt  of  the 
defendant.  That  execution  was  tested  the  3rd  July,  but  deliyered 
to  the  Sheriff  on  the  6th.  Seizure  was  made  under  it  on  the  6th. 
An  interpleader  order  was  dated  the  16th :  at  the  trial  it  was 
objected  that  the  bill  of  sale  was  not  registered.  A  Tcrdict  was 
taken  for  the  plaintiff,  with  leave  reserred  to  the  defendant  to 
enter  a  Terdict  for  him.  It  was  held  that  the  assignee,  under  the 
bill  of  sale,  had  twenty-one  dajs  allowed  to  register  his  title,  and 
the  role  was  discharged  (8  L.  T.  Reports,  N.  S.  774).  During 
the  argument  Whightman,  J.,  sidd  there  was  no  non-compliance' 
with  &B  Act  of  Parliament  on  the  6th  Julj.  Cockbum,  G.  J., 
said  to  the  defendant's  counsel,  "  Tou  want  the  apparent  posses- 
sion to  be  in  the  maker  after  the  twentp-one  daya^  and  you  also 
want  the  lopee  of  the  tweniy^ane  days,  Tou  must  combine  the  two, 
and  we  are  to  see  whether  the  plaintiff  had  not  a  good  title  on  the 
6th  JiUy."  In  deliyering  the  judgment  of  the  Court  Cockbum,  C. 
J.,  said — *'  I  think  this  is  Tcry  clear,  the  assignee,  under  the  bills 
of  sale,  has  twenty-one  days  aUowed  him  by  the  Act  of  Parliament  to 
register  his  title,  and  when  he  remoTCS  the  goods  he  need  not 
register.  Sere  he  had  the  remainder  of  the  twenty^one  days  unexpired, 
either  to  register  or  remove" 

I  therefore  order  that  the  rerdict  shall  stand,  and  that  the 
defendant's  rule  be  discharged  with  costs,  and  that  judgment  be 
entered  for  the  plainUff,  upon  the  points  reserred. 

Bule  accordingly. 

GENERAL    CORRESPONDENCE. 

Aaseaammi  Law — 7\nonB  and  VUlages-^SiatuU  Labour, 

To  TBI  £ditoe8  or  the  Law  Journal. 

Gentlemen : — ^Yoa  would  confer  a  favour  by  replying  to  the 
following  queries,  which  relate  to  matters  of  general  interest. 

1.  In  incorporated  towns  and  Tillages,  are  any  inhabitants 
liable  to  a  tax  for  statute  labour,  except  those  whose  other 
taxee  do  not  amount  to  two  dollars  ? 

2.  Are  the  lands  of  non-residents,  in  incorporated  towns 
and  Tillages,  liable  to  a  tax  for  statute  labour? 

3.  How  and  by  whom  are  the  names  of  "  the  other  male 
inhabitants,''  (Con.  Stat.  U.  C,  cap.  55,  sec.  79)  who  are  not 
on  the  assessment  roll,  but  who  are  liable  to  a  tax  of  two 
dollars  for  statute  labour,  to  be  ascertained  and  inserted  on 
the  coUector's  roll,  as  required  by  sec.  86  of  the  same  chapter? 

M.  N. 


[1.  The  right  of  the  council  of  an  incorporated  town  or  Til- 
lage to  impose  statute  labour,  except  on  those  whose  taxes  did 
not  amount  to  two  dollars,  was  under  the  assessment  act  of 
1853,  Tory  doubtful.  The  doubt,  howcTcr,  was  in  1858  re- 
moTed  by  the  statute  22  Vic,  chap.  99,  sec.  409.  By  the  last 
mentioned  enactment  the  powers  of  township,  town,  and  Til- 
lage councils  in  respect  to  the  assessment  and  imposition  of 
statute  labour  were  declared  to  be  the  same.  Upon  reading 
sections  82,  83,  and  84,  of  the  present  assessment  act,  it  will 
be  found  that  no  change  in  the  law  in  this  partionlar  is  con- 
templated. 

2.  The  answer  to  No.  1,  is  also  an  answer  to  this  inquiry. 

3.  As  the  clerk  is  required  by  sec.  89  of  the  act  to  make 
out  the  collector's  roll  on  which  he  is  "  to  set  down  the  name 
of  CTery  person  assessed,  &c.,"  and  we  can  find  no  proTision 
allowing  him  to  set  down  on  the  roll  the  names  of  persons  not 
assessed,  such  as  those  contemplated  by  the  first  part  of  sec. 


79,  it  is  difficult  for  us  to  say  how  the  names  of  such  last  men« 
tioned  persons  can,  under  sec.  86,  legally  appear  "  upon  the 
collector's  roll."  Perhaps,  howcTcr,  some  of  our  readers  who 
are  practically  acquainted  with  this  branch  of  the  law  will  be 
good  enough  to  throw  some  light  on  the  point  for  the  infor- 
mation of  our  correspondent. — Ens.  L.  J.] 


Deadly  weapons-^Flower  of  JtuHces  of  the  Feaee, 

To  TBS  EdITOKS  OT  THl  IiAW  JOUBNAL. 

Chatham,  March  7th,  1861. 

GiNTLiiciN, — ^A  question  of  considerable  importance  to  rural 
magistrates  has  recently  come  under  the  consideration  of 
Justices  here,  tIs. — Has  not  a  magistrate  power  to  summarily 
try  and  punish  a  person  guilty  of  carrying  weapons  contrary 
to  22  yic,  cap.  91,  s.  9  (Canada)  ?  Or  is  that  power  Tested  in 
|X){»ce  magistrates  of  cities  alone?  If  the  magistrate  has  not 
authority  to  summarily  conTict,  how  should  he  dispose  of  the 
case,  as  frequently  the  expense  and  inconTcnience  of  sending 
one  to  be  tried  by  the  nearest  police  magistrate  of  a  city,  or 
recorder,  (pursuant  to  22  Yic.  cap.  105,  Canada)  is  Tcry  great. 
In  such  instances  would  it  be  the  duty  of  the  magistrate  to 
send  the  case  to  the  quarter  sessions,  assuming  the  aocused 
would  desire  to  be  summarily  tried  ?  By  answering  the  aboTO 
queries  through  your  Taluable  journal,  yon  will  oonfer  a  faTor 
I  belicTC  on  Canadian  Magistrates  generally. 

Tours  truly, 

A.  J.  P. 


[We  are  of  opinion  as  follows : — 

1.  That  no  Justice  of  the  Peace  out  of  sessions  other^han  a 
Recorder  or  Pnlicn  Magistrate,  has  power,  with  or  without 
consent,  summarily  to  try  a  person  accused  of  carrying 
deadly  weapons  contrary  to  the  proTisions  of  Consolidated 
statute  of  Canada,  cap.  91,  s.  9. 

2. — That  if  any  person  is  charged  before  any  Justice  of  the 
Peace  out  of  Sessions  with  any  such  offence,  and  in  the  opinion 
of  such  Justice  the  same  may  be  proper  to  be  disposed  of  by  a 
Recorder  or  Police  Magistrate,  the  Justice  may,  if  he  see  fit, 
remand  the  accused  for  further  examination  before  the  Re- 
corder of  the  nearest  City  or  before  the  nearest  Police  Magis- 
trate.  (Consolidated  statute  Canada,  cap.  105,  s.  18.) 

3.  That  instead  of  adopting  the  last  mentioned  course,  the 
Justice  may,  if  be  see  fit,  remand  the  accused  to  the  next  Court 
of  Quarter  Sessions ;  but  as  this  is  a  point  yet  undetermined  by 
judicial  authority,  our  opinion  is  not  glTcn  free  from  doubt. 
(See  Dickenson's  Quarter  Sessions  4  Ed.  p.  129.)~£ns.  L.  J.J 


Judgmeni—Begistry-^Fi.  fa. 
To  THE  Editors  or  thi  Law  Joubnal. 
Feb.  20tb,  1858.— A.  registers  a  certificate  of  judgment 
against  the  lands  of  B. 

Feb.  27th,  1858.— B.  sells  by  deed  of  bargain  and  sale  to  C. 
In  about  two  and  a-half  years  after  registry  of  judgment,  A. 
issues^ /a.  lands  against  the  lands  of  B. 
The  certificate  of  judgment  mns  out  before^. /a. 
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[April, 


The  lands  of  0.  were  lold  Mareh  5th,  1861. 

Does  the^.ya.  keep  ftlive  the  certificate  of  jadgmeat  of  A. 
and  preclude  certificates  registered  immediately  after  his  from 
taking  effect  7 

Please  answer  through  Journal. 

A  SUBSORIBIR  AT  St.  MART'S. 


[Our  answer  is  in  the  negative.  In  the  case  put  we  do  not 
discover  any  immediate  relation  between  A.'s  certificate  of 
judgment  registered  July20thy  1858,  and  his^.^o.  lands  issued 
two  and  a-hatf  years  afterwards,  so  as  to  cut  out  intermediate 
judgments  against  the  lands  of  B.  The  ordinary  remedy  of 
a  judgment  creditor  who  relies  upon  the  registry  of  a  oertift- 
oate  of  his  judgment  as  a  charge  upon  the  lands  of  defendant 
is  not  byji.  /b.,  but  by  bill  in  equi^,  and  in  tiiat  eoort  judg- 
ments are  claimed  and  taken  to  be  valid  and  eflbotual  accord- 
ing to  the  priority  of  registered  certifioaites.^EDS.  L.  J.] 


India,  and  particularly  worthy  of  consideration  is  this  suljeot 
at  a  time  wnen,  as  now,  peace  is  restored  in  that  late  unhappy 
land.  A  review  of  the  Autobiography  of  liord  Dundonidd 
makes  the  reader  intimate  with  some  sUrring  events  in  the  Ufo 
of  that  nobleman,  and  affords  a  glance  at  important  scenes  in 
the  history  of  his  country.  The  writer  of  Uoaern  Necromancy 
reviews  with  the  proneness  to  ridicule  natural,  but  not  there- 
fore the  most  proper,  the  developmentp  of  spirit^ialisin.  with 
the  seaAtinese  of  result  which  must  slwajf s  attend  such  lnveeti- 
Mldoos.  Articles  upon  the  Political  Presa»  Heasey's  Baopton 
Leoturt,  Lord  Palineriton  and  our  Foralg^  Fbliisy,  Ac  kc, 
miJM  up  the  number. 


Municipal  huHiuiunu^  Ad — (hMr9e€tofRigfnD9iy9^^0omusSiUT, 

To  TH«  Editors  of  thr  Law  Journal. 

Walkerton,  March  25th,  1861. 
Gentlemen, — Please  to  give  your  opinion  on  the  following 
in  your  next  number,  and  oblige  your  obedient  servant. 

According  to  chapter  99,  section  73  of  22nd  Vic,  can  a 
councillor  of  a  municipality  act  as  overseer  of  highways  in 
the  municipality,  and  hold  the  office  of  councillor  at  the  same 
time.  I  am  yours,  &c., 

A  SVBSCRIBRR. 


[The  two  offices  appear  to  us  to  be  incompatible,  and  sueh  is 
the  dyision  of  the  County  Judge  of  Simcoe,  in  Beg,  ex  reL 
Richmond  v.  Ikgart,  which  will  be  reported  in  our  next  num- 
ber.— Kns.  L.  J.J 

Extmiption  Ad— Effect  thereof. 

To  THR  Editors  or  thr  Law  Journal. 

Norwood,  C.  W.,  March  1st,  1861.^ 

Gentiemen : — Can  the  chatties  now  exempt  by  law  from 

seiture  under  execution,  be  seised  and  sold  under  a  landlord's 

warranty  or  a  collector's  warrant  for  taxes.    Your  answer  in 

next  JjOHO  Jaumal  will  much  oblige. 

Yours  truly, 

J.  FoLxr,  C  2>.  C. 

[Yes.  The  exemption  is  only  "iromseisure  under  any 
writ  issued  out  of  any  court  whatever,''  (See  23  Yio.  cap.  25, 
sec.  4)  the  object  of  which  is  to  exempt  from  seiiure  under 
write  of  execution.  The  remedies  of  a  landlord  by  distress 
for  rent,  or  of  a  collector  of  taxes  by  distress  for  unpaid  taxes 
are  not  at  all  affected  by  the  act ;  they  remain  as  if  the  act 
had  never  been  passed. — Eds.  L.  J.] 


REVIEWS. 


Thr  North  British  Rrtirw  Ibr  February,  opens  with  a 
paper  of  interest  upon  India,  wherein  is  fnUy  described  the 
system  pursued  towards  that  country  by  the  different  political 
schools  of  England.  There  is  perhaps  no  more  difficult  sub- 
ject in  the  science  of  politics  than  the  system  of  rule,  suitable 
for  the  millions  whom  the  British  Government  controls  in 


^^ 


Thr  EoLRono  Maqarivr  for  March,  appears  embellished 
as  nsnal  with  two  fine  engrarings,  the  pozUidi  of  Lord  John 
Russell  and  Shakspeare  oefore  Sir  Thomas  Lucy.  We  are 
made  acquainted  with  the  Middle  Ages  of  England  by  a  pspw 
as  readable  as  such  an  one  must  be,  upon  such  a  sul^ect.  Two 
papers  upon  Geographical  subjects  inform  the  reader  of  the 
opening  up  of  new  lands  in  the  East  to  civilisation,  and  of  the 
wanderings  of  brave  men  in  tiie  Northern  climes.  The  life 
and  times  of  William  Pitt  will  be  read  by  all  who  look  with 
due  regard  upon  the  acts  of  one  of  the  most  remarkable  men 
who  ever  swiped  the  fortunes  of  a  great  people.  The  Mag^ 
sine  concludes  with  other  selections  of  vaned  interest. 


Thr  Eclrctic  Magazinr  for  April,  has  a  portrait  of  Don 
Pedro  II.,  of  Brasil,  and  a  historic  print  of  Lotd  Russell  taking 
leave  of  his  family.  ^  Modem  Thought"  opens  the  number  wiu 
one  of  the  best  articles  upon  the  subject  of  the  philosophtcal 
disunion  which  is  now  extending  so  wideW  in  England.  Ten- 
nvson's  philosophy  is  a  graceful  review  of  tiie  st^e  and  spirit 
of  the  Poet  Laureaie  of  England. 

Thr  Christian  Examinxr  reviews  Dr.  Thompson's  plea  for 
Eternal  Punishment  from  the  stand  point  of  ttie  writer  and 
with  an  ability  Terr  diffnent  in  the  eyes  of  diflbrent  readers. 
Mailer's  History  of  Yedic  Lttaratnre  earries  us  hr  back  in  the 
ages  of  the  Imuan  religions,  and  renders  plain  the  time  and 
ouaraotor  of  the  literature  of  that  early  period.  The  Emanci- 
pation in  Russia,  and  other  papers,  fill  the  number. 

APPOINTMENTS  TO   OFFICE|  &C. 

K0IARIR8  Fimua 

morgan  JRLLRTT,  the  srooagw,  Siqiili^  Altonuj-^Uw.— (OuHtled  Maioh 

'  THOMAS  HRNRT  BULL,  of  Toronto^  Biq[Qlre,  Attomsj-^i-UM. 
THOMAS  DRAOON,  of  Perth,  Rsqnira,  AttorasjHit-Law. 
JOSRPH  BANR,  of  Toronto,  SMinlra,  AttonMT-at>Law. 
HRNRY  OAFVIN  WINDRAT  WJCTHRT,Qf  Brodrriltoi  Rn**  AtUsMj-aiXAV. 
EDWARD  S.  OALLETT,  of  London,  Rsqnlrs,  Attornoy-at-Lftw. 
SALTER  J.  VANKOUaHNBT,  of  Toronto,  BMinire,  Attomej-at^Law. 
JOHN  ANDERSON  ARDAGH»  of  Tdronto^  E^iair^  Attomey-at-Uw. 
THOMAS  E.  a&ATDON,  of  St  fWfciHni,  AttonM^t>LMr^QMtttiai  Manh 

28,1861.)  

CHARLES  TEHDEKTOK  GOODHUE,  of  London,  Ei^nir^  BiRliler«tLKV. 

O0RONBR8. 

JAMR8  B.  LEWIS,  ISa^xAf,  AmooMo  Omatj^t  WalbuidMOwotlad  Manh 
0, 1861.) 

JOHN  W.  WAUUHf ,  EMinln,  MJ>.,  Asmate^  Oonotf  d  Wntvloo. 

AUGUSTUS  A.  YE0MAM8,  Etqoii^  MJ).,  AMOotete^  Oovntj  of  HHttasa. 
<G«ietted9,1861.)  ~»  — ^     -> 

ALFRED  N ASH,  Biiqiab^  Aindato  Oiimtf  Of  I«mMaB.---(GMillid  Manh  S8, 
1861.) 

.TO    CORRE8PON DENT8* 

«  Samitil  Whaut  "— ^  Noipou  "— Undtr  "  IMiialon  Oonrta." 

"M.  N.»— «A.  J.  P.»— «A  SuBSCiZBn  at  St.  Ma»t*8"— «*A  SuBSCBisn*'— 
*J.  EoLiT'*~-Und<r  "General  Oorreepondenoe." 

** A  SofREiira  Ora.*— Not  awaro  that  fon  are  a  nMmber  of  Iha  lacd  prrrfh^nn, 
and  If  not,  yon  an  aaillof  nndar  ftlia  colon,  ao  fltf  aa  joor  flnt  aommiukatlMi 
ia  oonoemed. 

-  OrTAWA.**— Additional  endoenraa  reoeiTed ;  wfU  be  publiahed  in  next  nnxabar. 

"R.  B.  W.**— Jodgment  raoelTed.  Pleaaa  Sand  nanea  of  eooneaL  Jadgnant 
wUl  ba  pnbliahad  In  next  niunbar. 


1831.] 
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DIARY  FOK  MAY. 


1.  Wednetd«j  ...  Lut  day  Ibr  noflot  to  OounttM  of  apportlonmeiit  of  Onuttmar 

Sebool  moneja. 

4.  Batuzdaj..... .  Chaaoaiy  Hearing  Twrm^  enda.    Artidea,  Ac,  to  be  left  iritli 

S^cratary  Iaw  Boeietr. 

6.  SUNDAY HoffOUan  Sunday. 

f.  TbOftdaj A$eau(om  JDay, 

12.  80N0AT S^tnday  €^fter  AMcention  Day. 

14.  ToMday.. ... ...  Uat  day  fat  senrleo  of  writ  Ooonty  Onurt 

19.  SUNDAY......  WhUStmda^. 

90.  Monday  ...«..~  Xasm  TkUE  btglna. 

24.  Friday Paper  Day,  Q.  B.    Queen'a  Birthday. 

26.  Satuday  .«...  Paper  Day,  0.  P.    Laafe  day  (o  daelare  fbr  Oovnty  Oowt 
2d.  SUNDAY Trutity  aumiay. 

27.  Monday  Pa|»er  D<iy,  H  6. 

28.  Tuesday... Paper  Day,  0.  P. 

29.  Wedneiday..^  Pk|>er  Day,  Q.  B. 
80.  Tbnraday ......  Paper  Day,  0.  P. 

Si.  Friday  .........  laat  day  Ibr  Court  of  BevliIoB  Anally  to  revlaa  Aaaeament 

Bolla  and  for  Go.  Oooncila  to  rerlae  Townahip  KolL 


IMPORTANT  BUSINESS  NOnOK. 

I^notuind€bUdto(k£  IVcprietorM  ofthU  Jeumalare  rtquutad  to  rememberthat 
aU  ourpoMt  due  aeeownU  tuxM  htenpLactd  vnththandM  nfMtMtn,  PaUon  AArdagK, 
JUomeyt^  Barrie^  for  edUodtUm;  and  thai  eni^y  a  jprompt  rtmiUanee  to  Hum  mU 
foeeeotte. 

MiswUh gnat  rdmdance  thai  tkoPnpriitoin  have  adopted  thit  couru;  6itf  Miy 
XavebeeHeompeaedtodoaoinordor  toenaUo  Mem  to  nuettktirekrrtiUtaBpmtet, 
%9kieh  art  very  hoavy. 

Ifow  thai  tht  utrfulneu  qftheJoumdl  i$$oaeneratty  admitted,U  would  not  t>e  un- 
rwMmabUtotatpoelthed  1hoPrqfatkmamdOgiafr»i^thtOo>urUv>ou^^ 
Ubtralmpport,  instead  qfaUowingthtaudvet  to  he  iuodjdrtkeirnibfcrlfiioni. 


TO  OORRSSPONDENTS— Ae  lad  page. 


%  Sppf  r  ffiauak  fab  ^nxmV 

MAY.  1861. 

NOTICE* 

The  propridon  of  ihe  Law  Joubnal  haoe  at  length  deter- 
mined io  take  legal  proceedings  for  the  recovery  6f  unpaid  sub- 
McripHons,  JU  accounts  amounting  to  $20  and  upwards,  will 
he,  without  further  notice,  placed  in  suit  on  the  1st  July  next. 
Subscribers  concerned,  who  desire  to  avoid  law  costs,  are  therefore 
required  to  pay  their  dues  before  the  day  indicated,  or  abide  the 
Consequences  of  neglect, 

LAWYERS  AND  LAW  STUDENTa 

It  is  said  of  the  poet^  "  Nascilur  non  fit.**  This  cannot 
be  said  of  the  lawyer;  with  him  it  is  rather  ^^Fit  non 
nascitur"  His  life  mast  be  one  of  patient  industry.  A 
knowledge  of  law  can  only  be  acquired  by  study,  and  suc- 
cess is  only  attained  by  earnest  and  continued  application. 

There  are  men  visionary  enough  to  suppose  that  a  man 
has  only  to  ''  hang  out  his  shingle/'  to  become  a  lawyer. 
These  theorists,  while  ridiculing  apprenticeships  of  every 
kind,  ignore  all  the  teachings  of  experience. 

The  men  who  have  risen  to  eminence  in  the  legal  profes- 
sion, are  those  who  in  early  life  were  ''  good  students." 
The  boy  is  the  parent  of  the  man.  Give  us  the  student 
who  lov68  labor  because  of  a  healthy  thirst  for  knowledge, 
and  you  give  us  the  germ  of  the  successful  lawyer. 

It  is  certainly  a  fact  that  some  men  are  better  qualified 
by  nature  for  the  profession  than  others.    The  gift  of 


language  is  an  essential  talent  for  the  advocate.  This  is  a 
gift  not  equally  conferred  upon  all,  nature  to  some  being 
lavish,  and  to  others  niggard.  But  a  man  may  be  a  bril- 
liant advocate,  and  yet  not  be  a  lawyer.  Of  this  history 
furnishes  us  with  many  examples.  !l>>  be  a  lawyer  is  to 
know  law,  and  we  repeat  that  a  knowledge  of  law  is  bnlj 
acquired  by  hard  work. 

Our  Legislature,  in  its  wisdom,  has  established  the  system 
of  attorney  aud  apprentice,  or  lawyer  and  student.  A  cer- 
tain number  of  years'  service  under  articles,  is  regarded  as 
a  preliminary  qualification  to  admission  as  an  attorney. 
But  what  a  misnomer  is  it  in  the  case  of  some  students,  to 
say  that  thej  are  serving  under  articles  or  studying  their 
profession ! 

ArUcles  of  clerkship  constitute  a  solemn  compact  between 
the  attorney  and  his  clerk.  Each  contracts  to  do  some- 
thing for  the  other.  The  obligations  are  reciprocal.  The 
undertakings  are  mutual.  A  contract  is  made,  and  should 
be  performed  in  spirit  and  in  fact. 

The  student  contracts,  among  other  things,  from  time  to 
time,  and  at  all  times  during  the  term  of  clerkship,  to 
conduct  himself  '^with  all  due  diligence,  honesty  and 
propriety.'^  The  attorney  contracts,  '<by  the  best  ways 
and  means  he  may  or  can,  and  to  the  utmost  of  his  skill 
and  knowledge,  the  student  to  teach  and  instruct,  or  cause 
to  be  taught  and  instructed,  in  the  practice  or  profession 
of  an  attorney  or  solicitor." 

It  is  to  be  feared  that  with  too  many  these  undertakings 
are  idle  forms.  A  letter  from  a  law  student,  in  other 
columns,  reminds  us  of  the  fkct. 

Students  who  pass  a  few  hours  daily  in  an  office,  flatter 
ihemselves  that  they  are  performing  their  part  of  the  obli- 
gation. Attorneys  who  daily  give  a  few  hurried  commands 
to  students,  suppose  they  are  performing  all  that  is  required 
of  them.  Both  are  mbtaken.  The  error  is  mutual ;  the 
fkttlt  is  equal ;  and  the  result  is  the  contrary  of  what  both 
must  have  or  should  have  contemplated  at  the  time  of  the 
execution  of  the  articles  of  clerkship. 

It  is  a  mistake  for  the  student  to  suppose  that  he  does 
any  favor  to  his  master  by  working  hard  in  his  office.  The 
one  who  does  so,  does  no  more  than  his  duty.  The  reward 
may  not  be  immediate,  but  it  is  certain  in  the  course  of 
time.  A  student  placed  in  an  office  where  hard  work  is 
expected  of  him,  is  exceedingly  fortunate.  If  he  knew 
what  is  for  his  own  good,  he  would  never  murmur.  On 
the  contrary,  he  would  rejoice  that  he  was  compelled  to 
learn  his  profession  by  dint  of  hard  work.  What  is 
expected  of  him  is  '^  true  diligence."  He  is  not  to  deem 
himself  privileged  from  work  because  he  receives  no  pay. 
His  pay  is  the  knowledge  which  he  acquires — ^more  preoi. 
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oas  than  gold  or  silver,  more  desirable  than  either,  and  in 
general  the  source  of  both. 

The  attorney,  on  the  other  hand,  is  not  to  look  upon  his 
students  as  piec^  of  famitnre  in  his  office.  He  is  not  to 
consider  that  he  has  four  clerks,  in  whom  he  is  not  to  con- 
cern himself  any  more  than  in  his  office  chairs.  A  respon- 
6ibility--a  great  responsibility,  rests  upon  him.  By  his 
teaching,  by  his  conduct,  by  his  example,  his  student  will 
shape  his  course.  Each  student  is,  as  it  were,  a  talent 
entrusted  to  his  keeping.  It  is  for  him  to  improve  the 
talent,  and  not  to  bury  it  in  a  napkin.  He  contracts  not 
merely  to  teach  and  instruct  the  student,  but  to  do  so  ^'  to 
the  utmost  of  his  skill  and  knowledge. 

Much  responsibility  rests  upon  the  parent.  It  is  his  duty 
to  train  the  child  in  the  way  he  should  go,  and  when  he  is 
old  he  will  not  foiget  it.  How  often  has  a  son  cursed  his 
&ther  for  neglect  in  youth !  Youth  is  the  season  of  im. 
provement ;  then  it  is  that  the  mind  receives  impressions 
for  good  or  for  bad,  and  woe  to  the  parent  who  from  indif- 
ference allows  his  child  to  receive  wrong  impressions.  His 
child  then  lives  only  to  be  a  monument  of  reproach.  The 
responsibility  of  the  master  to  the  student  b  of  the  same 
description  as  that  of  the  parent  to  the  child.  Like  master, 
like  man.  An  earnest  master  produces  an  earnest  student, 
just  as  the  listless  master  begets  the  listless  student.  The 
master  who  feek  the  full  weight  of  his  responsibility  is 
seldom  unmindful  of  his  duty  to  students.  It  may  be  that 
pressure  of  professional  engagements  prevents  the  daily 
lecture;  but  there  are  a  thousand  opportunities  of  impart- 
ing instruction  even  in  the  largest  practice— in  truth  the 
larger  the  practice  the  greater  the  opportunities  of  instruc- 
tion. Take  nothing  for  granted.  Consider  the  capacity  of 
the  student;  consider  his  experience.  Explain  everything 
that  needs  explanation.  Let  him  take  nothing  for  granted. 
Let  him  ask  for  advice  when  in  doubt,  and  remember  the 
advice  when  received.  Encourage  inquisitiveness ;  take 
pleasure  in  responding  to  enquiries ;  invite  inquiries  instead 
of  discouraging  them. 

Between  the  master  and  student,  as  remarked  by  our 
correspondent,  there  is  real  sympathy.  If  the  master  is 
indifferent  as  to  the  success  of  the  student,  the  student  is 
as  to  the  master.  If  the  master  is  anxious  for  the  welfare 
of  the  student,  and  loses  no  opportunity  of  evincing  it,  the 
student  reciprocates  by  a  willingness  to  serve. 

Besides,  every  attorney  should  take  a  pride  in  his  stu- 
dents. The  college  is  proud  of  its  alumni.  It  swelk  with 
pride  as  they  rise  to  fortune  and  to  fame.  While  then^ielyes 
shining  lights,  they  reflect  lustre  on  their  alma  mater. 
Why  should  not  each  lawyer  take  a  pride  in  his  students, 
aqd  feel  that  each  student  who  leaves  him  will  be  either  a 


credit  or  a  discredit?  Why  not  then  do  everything  possible 
to  produce  the  creditable  student  f  If  this  feeling  of  pride 
in  students  were  more  general,  the  complaints  of  students 
would  be  less  frequent 

A  word  to  our  correspondent  He  appreciates  his  real 
position.  We  hope  he  is  satisfied  widi  Uie  office  in  which 
his  lot  is  cast.  Let  him  continue  to  feel  as  he  writes,  and 
his  fondest  expectations  will  be  realized.  He  adopted  as  a 
profession  one  of  the  first  in  the  Province — a  jurofeesion 
which  is  not  merely  one  of  the  best  for  a  man  of  the 
required  talents,  but  a  profession  which  is  the  steppmg- 
stone  to  place  and  power.  Considered  in  itself,  it  is  noble; 
considered  as  a  channel  to  position  and  power,  it  is  still 
raore  noble.  It  is  surely  a  noble  calling  to  defend  the 
innocent,  and  to  punish  the  wrong-doer — ^to  be  the  oracle 
of  those  who  are  in  doubt,  and  the  guide  of  those  who  need 
advice.  A  lawyer  is  powerful  for  good  or  for  bad,  and  it 
should  be  the  aim  of  every  lawyer  to  be  powerful  for  good 
The  profession  is  univemlly  admitted,  humanly  speaking, 
to  have  more  influence  and  more  weight  in  every  civilized 
community,  than  any  other  profession  or  calling  among 


men. 
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TO  CORRESPOMDXNTS. 

AU  eommumteoHomi  m  tht  mtUtet  qf  DM*itm  Cbmia^or  hontmg  m 

Barrit  P.  O.** 
AU  olher  eommiMioa(iom$  an  at  hHkerto  to  bt  **  lU  XHhtt  qftht  Luio 


VOOI-NOTK  OMITTKD  IN  VIBST  OOLUMN  Gt  PlflK  94. 

Owing  io  a  pracHeal  difficulty,  the  foUomiikg  vhu  imHtUd  m  t\% 

Uui  number,  but  if  now  meerted,  and  should  be  read  ae  a  note  to  eor^ 

responding  eubfeet  on  firei  column  of  page  94 : 

A  gfMt  deal  wm  nid  in  Um  public  prlnti  aboat  Uw  ''intqnlty  "  of  thli  proTl- 
•ton,  tlM  **  ervMl  and  oppraalTe  powen  "  it  oonJbmd ;  that  it  aatbociMd  ''iiBpri- 
^Qnma&t  foe  dabt**  merely— tha  **piiiiiduiMnt  of  debton  who  b/  mlifiNrtBiio 
beoMM  niiAbto  to  paji"  kc  Ac.  If  raflh  ooemred,  the  eiil  wee  not  In  tiie  law,  bat 
jn  the  way  it  waa  admlnlatered,  and  that  aorely  cannot  be  cbarsed  afalaat  Mr. 
McDonald.  The  prorlaion  did  not  ounetton  Inpriaonment  for  debt;  and  the  Jbl- 
lowing  eztnet  fttnn  a  pnbUihed  ezpodtion  of  the  law  by  Judge  Gowan,  In  March 
1861,  Immediately  after  the  paieinfi  of  the  aet,  will  ahow  now  It  waa  from  the  first 
nnderatood: 

<*Tlie  new  prorliion  (the  Olit  elanae)  will  be  a  death-blow  to  fhtndnleDt  prae- 
tieee»and  wUl  alio  be  iome  cheek  on  peraona  about  to  contcnot  dehta,  who  have  no 
reaconable  eertainty  of  being  able  to  dlacharge  then>  afterwaida. 

<*  The  powere  given  are,  ta  the  dieooTery  of  the  property  withheld  or  concealed, 
and  for  the  enforcement  of  raeh  atkfoctlon  as  the  debtor  may  be  able  to  gtve^  and 
for  the  ponlriunent  of  flmwL 

« TKU  loaf  it  &3f  no  mentit  fo  he  midenlood  at  impritenimaU  far  lAt  eUU  due. 
Under  the  statute,  a  debtor  cannot  be  Imprisoned  al  the  pleasure  of  the  creditoi* 
merely,  without  pubUo  examination  by  the  court,  to  aaoertain  If  grounda  for  It 
exist,  in  the  deorttfhlnees,  extraTaganoe  or  fraud  Qt%  debtor.  The  man  willing  to 
glre  up  his  property  to  his  creditors,  ready  to  submit  his  aflhlrs  to  Inspection,  and 
who  has  acted  honestly  In  a  transaction,  although  he  may  be  unable  to  meet  his 
engagementa,  has  nothing  to  ftar  fton  the  operatton  of  this  law.  It  Is  the  party 
who  has  been  guilty  o'  tnad  In  contraellns  the  debt,  oi-  by  not  afterwards  spplying 
the  means  In  his  power  toward  liquidating  It,  or  In  secreting  ercovarlng  hiseflbets 
from  his  creditort^  upon  whom  the  law  looks  aa  a  orlmlnal»  and  aanoanda  with 
danger." 
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THE  IiAW  AND  PRACTICE  OF  THE  TJPPEB 
CANADA  DIVISION  COURTS. 

{C<mtinued /mm poi/e  06.) 

The  dispensation  of  civil  jostice,  from  the  first  divided 
between  the  superior  oonrts  and  tribunak  of  limited  juris- 
diotion,  has  by  a  gradual  font  steady  current  of  legislation 
been  forced  into  local  channels,  enlaiging  the  old  and 
opening  new,  every  day  bringing  our  plan  of  judicature 
nearer  to  that  in  the  Saxon  time,  when  not  only  every 
county  and  shire  in  England,  but  even  smaller  districts, 
had  a  local  court  competent  to  deal  with  dvil  suits  to  a 
large,  probably  an  unlimited  extent. 

The  increase  in  the  jurisdiction  and  powers  of  our  infe- 
rior courts  has  indeed  more  than  kept  pace  with  our  growth 
in  prosperity  and  population  ;*  and  little  reflection  is  neces- 
sary to  discover  that  the  length  of  time  they  have  been 
established,  their  accessibility  and  simple  forms,  and  the 
extent  to  which  the  business  transactions  of  the  great  body 
of  the  people  have  been  moulded  in  accordance  with  the 
system,  have  given  the  exisdng  courts  an  enduring  hold 
in  the  country. 

In  that  view,  an  attempt  is  made  to  place  the  law  regu- 
lating the  Division  Courts  in  systematic  form  before  those 
for  whose  benefit  it  was  designed  and  upon  whom  it 
opera  !»es.    And  fxst,  of  the  Courts. 


Ohaptxr   III. 
Of  the  Courts. 
The  Division  Courts  system,  established  in  the  year  1841, 
was  in  full  operation  when,  in  1859,  the  public  general 
statutes  of  the  countiy  were  revised  and  consolidated. 

Upper  Canada  then  stood  parted  into  ihirty-one  judicial 
districts,  each  composed  of  a  single  oounty,  or  of  two  or 
three  counties  united,  for  judicial  and  other  purposes.  As 
before  mentioned,  all  the  counties  had  been  subdivided  for 
court  purposes,  each  division  forming  the  territorial  limits 
of  a  court;  every  judicial  district  in  the  country  having 
its  own  separate  establishment  of  Division  Courts,  distin- 
guished by  numbers  and  supplied  with  the  proper  officers. 
General  rules  concerning  procedure  had  been  framed;  and 
approved  under  the  law,  these  rules  had  like  fiiroe  as  if 


*  To  mean  the  truly  good  and  «xooU«nt  in  mMtn  of  legal  oonoom,  oron  if 
dnealt  of  atta1iimwit»  waa  the  aspiration  of  tlmea  that  ara  past  Tba  spirit  of 
our  day  aad  ooantry  lumkiMtli  after  cbe^  law*  off-hand  lav,  all  aorta  of  law,  at 
naii'B  doora,  aren  tf  t|ia  artlda  be  laJMor  in  qoall^  aad  owidwielTy  vnaoond. 
Be  ttadmlttad  that  whare  ib»  daim  in  oonteat  ta  mall,  it  wiU  not  bear  the 
aizpenae  of  adantille  aad  daUborate  inTeatIgatio%— with  the  alda  aTailable  in  tha 
Supaito  Oovrta,  thareftre^  leava  aoch  to  be  dealt  with  by  the  Inlteior  Trlbonala, 
whan  the  eneoearftal  litigant  will  not  be  a  looer  in  the  end.  Bat  let  It  not  b^ 
anppoaed  that»  becanae  the  BlTialon  Oourti  ace  able  to  deal  aatiiflMtorlly  with 
eaaea  nnder  their  pteait  peonniaiy  limit,  that  the  Jniiadletlon  may  with  adraa- 
t^ga  be  Aorthar  Inoreaaed.  To  goiga  theae  eonrta  with  boaineae  would  be  to 
apalr  IMr  Tilna  to  tha  hnmble  laitor  and  in  tha  end  lead  to  their  abolition. 


contained  in  an  act  of  parliament,  and  applied  to  all  the 
courts. 

The  local  Judge  presided  over  all  the  Division  Courts,  as 
well  as  over  the  Courts  of  Record,  in  his  judicial  district. 

On  the  5th  December,  1859,  the  Consolidated  Statutes 
of  Upper  Canada  came  into  force,  and  the  several  statutes 
for  which  they  were  substituted  stood  repealed.  In  respect 
to  the  then  existing  Division  Courts,  cap.  19  of  these  Con- 
solidated Statutes  is  substituted  for  the  acts  relating  to 
them,  which  were  all  repealed,  and  is  a  revised  consolida- 
tion of  the  law  as  contained  in  the  acts  so  repealed.* 

The  body  of  consolidated  statutes  were  not  designed  to 
operate  as  new  lawS;^  and  a  general  enactment  provided,  in 
comprehensive  terms,  that  the  general  repeal  should  not 
affect  matters  done,  existing  or  pending  at  the  time. — (Con. 
Stat.  TI.  C.  cap.  1,  sees.  6,  7,  8.) 

But  special  provision  is  made  respecting  the  Division 
Courts,  preserving  the  establishment  as  it  existed  when  the 
consolidated  statutes  came  into  operation,  with  the  proce- 
dure then  in  force  and  for  eompleting  proceedings  pending 
in  the  courts.    By  section  2,  it  is  enacted  that. 

The  Division^  Courts,  and  the  limits  and  extent  thereof[ 
existing  at  the  time  this  act  takes  effect,  shall  continue  unti! 
altered  by  law;  all  proceedings  heretofore  didy  bad  shal 
remain  valid ;  and  all  suits  and  proceedings  heretofore  com* 
menced  shall  be  continued  and  completed  under  this  act;  and 
all  rules  and  orders  made  nnder  the  provisions  of  any  former 
Division  Courts  act,  and  in  force  when  this  act  takes  effect, 
shall  continae  in  force,  subject  to  the  provisions  of  this  act 

Section  70  of  the  actf  provides  that. 

All  rules  and  forms  legally  made  and  approved  under  the 
former  Upper  Canada  Dinsioa  Coart  acts,  and  in  force  when 
this  act  takes  effect,  shall,  as  far  as  applicable,  remain  in 
force  until  otherwise  ordered. 

And  section  218  enacts  as  follows : 

All  proceedings  commenced  before  this  act  takes  effect 
shall  be  valid  to  all  intents  and  purposes,  and  may  be  con- 
tinued, executed  and  enforced,  under  this  act,  against  all 
persons  liable  thereto,  in  the  same  manner  as  if  the  same  had 
been  commenced  under  the  authority  of  this  act. 

Upon  these  sections  it  may  be  remarked,  that  the  court 
divisions  existing  on  the  5th  December,  1859,  as  to  num- 
ber, limits  and  extent,  will  continue,  with  the  sanction  of 
an  act  of  parliament  for  their  existence,  unless  duly  altered 
under  the  8th  or  14th  section  of  the  act;  and  any  altera- 
tions made  will  be  of  course  subject  to  the  restrictions  in 
the  act,  and  void  if  they  are  not  complied  with. 

The  general  rules  and  orders  in  fbroe  when  the  act  took 
effect,  are  those  of  the  28th  June,  1854,  and  approved  on 
the  8th  July  of  the  same  year;  and  they  too  stand  upon  a 


*  In  the  oonaolldation  aoma  alii^t  alterationa  were  made  by  the  Legialatare^  to 
ftve  proriaiona  Drom  obacnzltyf  to  complete  their  fUl  intent,  and  to  leoaneUe  con  • 
Slstinc  enaotmanta. 

t  To  avoid  repetition,  82  Vic.  cap.  19  (the  DiTlalon  Oonrt  Act),  will  in  general  be 
fonnd  relbrred  to  aa  '<theaet;*'andwlierethennmberof  aaeetiononlyiigiTen 
it  mnat  ba  undaialood  to  mean  a  aNllon  of  thia  «el^  mleoi  otherwiae  indlertad. 
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statutory  foandatioQ,  and  are  to  be  continued  in  use  in  the 
courts  until  otherwise  ordered,  under  the  62nd  and  subse- 
quent sections  of  the  aet. 

Thus  moulded  under  the  authority  of  several  statutes, 
and  recast  in  the  Consolidated  Act,  cap.  19,  the  law  regu- 
lating the  Division  Courts  presents  itself  for  consideration. 

While  the  courts  existing  on  the  5th  March,  1859,  are 
supported  by  the  statute,  as  just  mentioned,  they  may 
nevertheless  be  altered,  and  new  courts  formed.  As  pro- 
vided for  in  the  act,  there  must  be  at  least  three,  and  can- 
not be  more  than  twelve  Division  Courts  in  every  county  or 
union  of  counties — ^in  every  judicial  district,  as  it  may  be 
termed — (sec.  3) — and  these  are  called  into  existence  upon 
an  order  of  the  Court  of  Quarter  Sessions,  determining  the 
number  and  designating  the  local  limits  of  each.  The  mode 
of  forming  and  appointing  court  divisions  is  prescribed  in- 
sec.  8,  which  enacts  that, 

The  justioes  of  the  peace  in  each  county,  in  general  quar 
ter  sessions  assembled,  may,  subject  to  the  restrictions  in  this 
act  contained,  appoint  and  from  time  to  time  aJter  the  number, 
limits  and  extent  of  everv  difision,  and  shall  number  the  di?i- 
sions,  beginning  at  number  one ;  bat  a  less  number  of  justices 
shall  not  alter  or  rescind  any  resolution  or  order  made  by  a 
greater  number  at  any  previous  session. 

Justices  of  the  peace,  in  altering  old  divisions  or  ibrming 
new,  can  act  only  in  general  quarUr  mmonM,  It  would 
not  be  competent  for  justices,  however  numerous,  to  meet  in 
vpecial  sessions,  and  appoint  or  alter  the  court  limits ;  but 
a  general  quarter  sessions  may  of  oouQie  be  adjourned  to  a 
time  anterior  to  the  first  day  of  the  next  gCQeral  quarter 
sessions,  for  the  purpose  of  acting  under  this  clause. 

The  power  conferred  is  to  be  exercised  by  the  magistrates 
assembled  in  sessions;  in  other  words,  the  busiucss  is  an 
aet  of  the  court,  and  most,  k  is  presumed,  be  done  in  open 
court,  and  recorded  as  provided  for  in  sec  15. 

In  the  exercise  of  this  duty,  a  large  discretion  has  been 
given  to  msgiatmte^iaa  ministers,  of  the  kw  and  oustodiiuia 
of  the  public  interests ;  and  the  L^islature  evidently  con 
templated  open,  deliberate  action,  at  periods  when  the 
courts  are  most  numprously  attended. 

If  the  appointment  or  alteratipnof  divisiqna  is.tabe  made 
at  a  general  adjourned,  sessions,  publio  notion  should  ba 
given  of  the  busing  to  be  tijanaacted  at  the  court 

The  justices  are  restricted  as  to  the.  number,  of  divisjoqa, 
SeoUoa  8  enaota  thai^  <'  there  shall  not  be.  less  tlian  tbrec; 
nor  more  than  tw;elve  Division  Qourts.  ip.  each,  ooont^  or 
union  of  counties;  of  which  ih^re  shaU  ba  opq  Division 
Court  in  each  city  and  county  town.'' 
.  Xhia  provision,  to  some  extent,  gives  a  clue  to  justice9.in 
the  exercise  of  the  power  vested  in  them.  In  the.  small 
and  least  populous  counties,  it  may  be  assumed,  the  Legis- 
ktore  indicated  that  tliree  divisions  would  be.  auffioieiit; 


while  in  large  and  populous  counties,  as  many  as  twelve 
might  be  required. 

Under  the  law  of  1841,  the  number  of  courts  in  ever^ 
judicial  district  was  the  same,  arbitnurily  prescribed,  irres- 
pective of  surrounding  circumstances.  The  present  law 
gives  scope  for  an  adjustment  of  court  divisions,  according 
to  the  actual  state  of  things  in  a  locality.  Population 
and  extent  seem  obviously  guiding  principles  by  which 
magistrates  should  regulate  their  discretion  in  determining 
the  number  of  court  divisions  to  be  established  in  each 
judicial  division.'*'  The  latter  part  of  this  section  relates 
rather  to  the  place  of  holding  a  court  tfaan  to  anything  in 

connection  with  forming  divisions. 

[To  be  eonUnued,) 


AMENDMENTS  IN  THE  DIVISION  COURT  LAW. 

We  have  already  multiplied  observations  on  the  working 

of  the  '<  91fit  clause,"  as  it  has  been  called^  and  endeavored 

to  show  how  unfounded  are  the  objections  raised  against  it ; 

that  the  jurisdicUon  it  confers  does  not  enable  a  creditor  to 
imprison  his  debtor  for  the  debt,  but  gives  authority  to 

punish  the  fraudulent  debtor  for  fraud  committed ;  that  if 

the  power  has  been  abused,  the  fault  was  chargeable  against 

the  administration  of  the  law,  and  not  against  the  system. 

It  is  easy  to  make  general  charges  and  complaints;  but  we 

have  not  seen  sufficient  proof  of  their  truth,  and  it  ought 

to  be  sufficient  to  give  them  a  general  denial. 

But  we  have  not  confined  ourselves  to  this,  but  have  laid 

before  the  public  statistics  of  the  business  from  a  numbe' 

of  counties,  disproving  the  allegations  made,  and  showing 

affirmatively  the  value  of  the  provision.    The  information 

we  gave  was  ftom  persons  well  qualified  to  furnish  it — ^fitom 

clerks  of  the  courts,  who  spok^  literally  '^  by  the  bode " — 

and  we  have  pleasure  in  adding  the  testimony  of  a.  practi- 

^  WUto  *'papQUtioD  and  •ztaat"  an  to  haT«  thdr  dna  iralglit  in  appointing 
Ooort  DlTlalona,  the  fbllowing  art  aiiggwtad  ai  eontidaratiMis  not  Ian  Important 
In  the  exeidaa  of  a  aoond  dlicretlDn.  The  division*  ought,  at  a  genand  rnle^  to 
ba.oT  each  4io  that  the  gnat  body  of  rallora  may  be  able  to  eome  to  and  retnra 
fiwn  th#  court  within  twenty-foor  hoars.  An  ol(|ect  of  the  DlTialoa  Court  STSlani 
Is,  to  bilng  ebmp  Jostles  to  the  people*s  doors,  aa-lt  iran;  and  If  thaeonrts  be  so 
ritvaie  as  to  InTolve  an  aboenes  of  two  or  throe  dajs  In  resorting  to  them,  the 
expenses  are  of  eoorse  greatly  Inoreassd.  The  dlT|alons  oaght  to  be  aa  nsarly 
nnlftnm  In  ihM  as  drenmstaness  will  psmdt;  hot  there  wlU  be  gnat  pnstlnsl 
disunity  la  aeson^pUihigtg  this  In  a  pew  eooatry,  when»  flpom  farlons  eanasi^  ths 
Mttlaments  an  scattered  and  uneqnaL  Bnt  no  sspanto  dlTislon  ahoold  beflbnned 
when  the  probable  amount  of  legftfanato  bosinMi  Is  not  Ukely  to  allbcd  a  reason 
able  rwnnnermtlon  to  olieen  from  the  anthorissdftss.  The.mnlHpllf  tfcm  of  swh 
dlTUonswooldbeagnatavlilaaayooaumml^.  mflslons shenMhsssappniBisd 
ss  tolndndek  If  posilble,  some  town,  TiOsgek  or  plase of  hnslniM  aasd;  whsn  • 
ooort  may  be  eonveniently  held.  Ibis  gnatly  oontifbaiss  to  ttw  pobUo  eonvsplr 
enoe.  In  Using  the  nomber  of  dlHrions  In  a  eoonty,  •  win  diacntioamosfc  ba 
exerdsed,  nnlnflneneed  by  the  prtsson  of  selish  asplnmtste  BtliaoAesB,oc  Hit 
clamour  of  particnlar  loealltlea.  The  pnblle  gmital  good^tha  sactsngy  of  tlis 
ooorts— Ahoold  be  the  prerafllng  consMeralfan.  In  tha  UiwgttL  and  beA  a0ltd 
eonntles^  no  mefi*  than  tmOoe  divUioiu  earn  &s  tgppoMtd.  la  mast  wanUm,  sH 
dlTlrionswmanirdantheeowiaeeommodallonthailsnqnlntf.  The  npUMiBS 
np  •  eounly  Into  ft  nnniber  of  dMslons  sneouagm  dkoofdy  and  haa.aJnoil  ptnil' 
stons 
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tioner  of  considerable  experience  to  the  same  purport.  Mr. 
Dttrand,  we  think,  handles  the  subject  in  the  subjoined 
letter  with  great  fairness.  The  public  voice  has  not  been 
Meard  through  any  of  its  legitimate  ehannelsy  in  favor  of  a 
repeal  of  the  law;  and  if  the  hiw  was  such  an  intolerable 
grievance  as  represented,  it  is  scarcely  possible  to  suppose 
people  would  not  have  petitioned  generally  for  its  repeal. 

In  respect  to  the  payment  of  jurors,  we  Sre  of  the  same 
opinion  as  our  correspondent.  The  remuneration  to  jurors 
is  absurdly  lo^  at  present,  and  should  be  increased.  The 
only  exception  we  would  make  is  in  the  case  of  a  jury 
tsa]led  by  the  court  from  those  present,  who  are  there  on 
their  own  business,  and  upon  whom  the  duty  of  serving 
«ntalla  no  additional  outlay;  but  to  bring  a  man  ten  or 
fifteen  miles  from  home,  and  compel  him  to  serve  as  a  juror 
for  ten  cents,  is  a  senous  grievance. 

In  respect  to  appeals,  as  suggested,  we  eatevtain  serious 
doubts.  The  appeal  system  has  become  a  perfect  nuisance 
in  the  State  of  New  York,  and  we  fear,  if  introdcuced  here> 
it  would  be  offering  a  preitaium  to  the  longest  purae.  The 
subject,  however,  is  not  unworthy  of  discussion,  and  we 
should  like  to  hear  from  some  of  our  regular  eorrespoBdeots 
on  the  point. 

We  agree  ia  the  tliird  suggestion.  A  biU  was  iotrodoced 
last  sewion,  to  effect  the  proposed  impifovement.  The  meiit- 
sure  has  not  been  brought  forward  this  year,  and'  we  fear 
that  it  ia  too  lato  ia  the  season  to  hope  for  its  passing  aow. 

The  fourth  proposition  is  just;  but  there  is  little  use  in 
moving  on  it;  for  the  Legislature  would  noty  if  we  may 
judge  from  the  votes  on  ''homestead''  and  ''exemption'' 
law,  entertain  it. 

Fifth.  While  agreeing  in  principle  with  these  remarks, 
we  cannot  think  the  proposed  remedy  practicable.  It  might 
answer  in  a  city,  but  would  be  of  little  use  in  rural  divisions. 
At  ill  events,  the  plan  would  not  be  workable  under  the 
prissent  state  of  the  law,  requiring  a  party  to  be  twice  sum- 
moned ;  and  to  be  efieotual^  the  whole  system  would  require 
to  be  i^modeled. 

The  sixth  and  seventh  suggestions  are  of  value,  and  com- 
mend themselvea  to  &vorafale  ooBsideratioii  with  all  who 
are  intclrested  in  the  efficiency  of  the  IXvision  Courte. 


A]£BNl»iEB£nS  TO  THB  PIVISION  OOtTET  LAWS; 
7h  Os  JSdUort  of  Ike  LcttO  Joumid: 

Toronto,  April  16, 1^60. 

Qmtt^iMtnat, — ^Your  prompt  and  oonrteons  inaertioii  of  my 
letter  on  the  subject  of  **  Some  vexed  qaeslione  in  Division 
Court  praetioei  and  the  importance  to  Ae  public  of  the  effi- 
cient maintenance  and  improvement  of  the  Dirision  Court 
laws,''  induce  me  to  agun  trouble  you  with  a  few  thoashts  on 
the  same  sulgect.  There  are  three  subjects  on  which  I  thought 
ofaddreMuig  yon  on  this  occasion,  but  I  will  postpone  two  of 
Iheil  fer  some  other  doeasion,  chooeing  at  present  l^e  more 


urgent,  whilst  the  Lenslature  is  in  session.  I  had  thought, 
at  your  iuTitation,  bo  kindly  ^iven,  to  ha?e  again  referred  to 
some  other  vexed  qaestions  m  your  May  number,  but  will 
defer  such  article  until  your  June  issue.  The  third  subject  is 
one  of  very  general  importance  to  all  of  our  counties,  and  that 
is,  a  uniformity  of  decisions  among  the  judges  of  Division 
Courts,  in  carrying  out  the  law  in  such  courts.  The  conflict 
of  decisions  or  varying  constructions  of  Division  Court  jod|(es 
in  Canada  of  Division  Court  laws,  when  fully  known,  is  very 
strange  and  embarrassing  to  those  who  go  before  them  ia 
different  counties.  I  defer  my  remarks  on  this  subject,  and 
confine  them  to  attempts  now  being  made  in  the  Legislature 
to  injure  the  efficiency  of  these  Courts,  adding  some  remarks 
on  amendments  which  I  think  should  be  at  once  made  to  the 
Division  Court  law.    ^ 

There  are  certain  members  of  the  Legislature,  who  appear 
to  be  very  anxious  to  do  away  with  the  power  to  orally 
examine  debtors,  and  of  imprisonment,  in  cases  of  fraud  or 
contempt,  for  not  appearing.  A  leading  and  very  influential 
newspaper  ^the  Olobe)  has  taken  a  very  strone  stand  against 
this  part  ot  the  Division  Court  law.  Now,  1  may  perhaps 
venture  to  say,  without  being  charged  with  e^tism,  that  few 

Eersens  in  Canada  have  had  bettor  opportunities  than  I  have 
ad,  for  o?er  ten  years  past,  of  fully  knowing  the  effects  of  the 
working  of  the  Division  Court  laws,  and  especially  of  this 
objectionable  one.  Personal  aoquaitttaoce  with  many  of  the 
judges,  and  their  procedure  in  various  counties,  fully  authorises 
me  to  say  that  this  power  of  oral  examination  and  imprison- 
ment  is  never  knowingly  abused;  and  in  probably  ninety 
cases  out  of  a  hundred,  it  causes  the  dishonest  to  act  justly 
towards  his  creditors.  In  a  few  cases  the  contumacious  may 
be  sent  to  jail,  either  because  they  wilfully  will  not  appear  to 
give  an  account  of  their  property,  or  because  they  manifestly 
equivocate  and  cenceal  1^  mets  as  to  ^eir  property.  In  num- 
berless cases  again,  after  ao  examination,  aetinr  honestly, 
they  are  disohargedv  the  payment  of  the  costs  by  the  creditor, 
audi  of  the  debtor's  day  expense,  being  a  sufficient  punishment 
to  them.  Great  numbers  of  cases  have  occurred  Within  my 
experienoe,  where,  without  this  remedy,  men*  reallT  able  to  pay 
their  debts  would  have  entirdy  escaped.  It  is  a  law  quite  as 
favorable  to  the  poor  man-  as  to  tiie  rieht  It  is  afaot,  too,  that 
the  public  do  not  want  ito  repeal.  No  petttioK  has  beeii,  to 
my  Knowledge,  sent  in  for  its  repeal,  and  no  grand  jury  or 
munieipality  has  petitioned  for  it. 

The  members  ia  question,  and  tiie  newspaper  in  question, 
act  not  in  aooordance  with  sound  public  opinion,  but  in  all 

grobability  teke  their  opinions  from  a  few  complainants,  who 
ave  deservedly  come  within  the  wholesome  power  aforesaid. 

I  would  ask  here,  why  is  there  not  a  movement  madia  to 
petition  against  this  hasty  aUd  needlesil  legislation? 

The  amendments  to  whidh  I  would  refer  as  needed  in  the 
Division  Court  law  are  these  (I  cannot  say  that  you  or  others 
will  agree  with  me) : 

1st.  I  think  jurors  summoned  should  be  paid  higher  fees— 
certoinly  as  much  as  Is.  3d.  each,  if  not  2s.  6d.  At  present 
the  juror  must  travel  ton  miles,  lose  his  day,  pay  his  tevern 
bill,  and  travel  back,  all  for  dd.  perhaps,  just  to  ^tify  some 
neighbour  who  wanted  a  jury.  Why,  if  he  calls  a  jury,  should 
he  not  pay  reasonable  remuneration? 

2nd.  I  think,  in  all  cases  of  contract  fbr  any  sum  over  £5, 
mvolvihg  special  points  of  law  or  peculiar  facts,  and  in  idl 
cases  of  tort  or  damages  of  a  similar  kind  over  £2  lOs^,  the 
the  party  choosing  it  should'  have  the  right  to  an  appeal 
(in  the  same  way  as  in  conriclions  before  justices)  to  the 
county  courto,  where  a  jury  may  be  called.  The  objection, 
I  know,  urged,  is  the  expense  and  delay ;  but  the  appellant,  if 
he  loses,  has  to  pay  the  expense,  and  would  be  careful  not  to 
do  so  in  trifling  cases.  He  would  also  be  obliged  to  give 
security,  and  do  so  within  a  very  few  days.  Another  obiec- 
tion  is,  that  the  appeal  lies  to  the  same  judge;  but  a  trial  ia 
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the  Goiinty  Coart,  before  tweWe  joron,  and  condooted  byle^al 
men,  is  a  Terj  different  thing  from  a  hasty  country  trial.  The 
right  to  appeal  is  a  Tery  wholesome  one. 

3rd.  I  think  creditors  in  those  Courts  should  have  the  right 
to  samiahee  debts  on  filing  an  affidarit,  as  in  the  Coanty  Courts. 

4th.  I  think  that  in  all  sums  over  £5,  lands  should  be  made 
liable,  as  in  cases  now  oyer  £10. 

5th.  I  think  that  judges  should  hare  power  to  examine 
debtors  orally  upon  any  day  in  chambers,  upon  say  five  days' 
notioe,  or  less  time,  and,  in  certain  oases  of  fraud  or  apprehen- 
sion, proTed  by  affidavit,  of  the  intention  to  leave  the  country 
by  the  debtor,  should  have  power  to  detain  for  a  limited 
period.^  Many  a  debtor,  to  my  knowledge,  has  walked  away 
with  his  pockets  full,  and  fled  the  country ;  and  his  poor  cre- 
ditor, the  amount  being  under  £25,  could  not  detain  him. 
Why  should  the  poor  man  lose  his  £5  or  £10,  and  the  rich 
man  have  the  power  to  arrest  for  £26?  Is  not  the  ground  of 
arrest  fraud  ?--«nd  that  affects  small  as  well  as  large  debts. 

6th.  The  law  should  explicitly  define  the  duty  of  out  connty 
clerks  and  bulifis  as  to  the  transmission  of  money  collected  on 
transcrints  to  the  head  office. 

7th.^  The  law  should  allow  witnesses  to  be  examined  on 
commissions  in  outward  counties,  and  in  foreipi  countries. 
This  provision  would  save  much  expense  and  delay. 

I  will  not  further  enlarge  this  already  too  long  letter,  but 
will  remark  that  many,  if  not  all  the  above  amendments  are 
embraced  in  the  American  laws  applying  to  courts  similar  to 
our  Divisiom  Courts,  and  work  welL  - 

I  am,  Aomf 

Crarum  DirsAND^  Barrister, 

OwxK  SotfKB,  April  18th,  1861. 
2b  the  EdUors  of  Ihe  Law  JoumaL 

GiNTLBicxv, — ^In  your  remarks  on  subseo.  6  of  sec.  4  of  the 
*' Act  to  exempt  certain  articles  from  seizure  in  satisfaction  of 
debts,''  yon  observe  that  "the  wording  is  somewhat  vague, 
and  may  lead  to  difficulty."  I  must  confess  that,  noting  the 
brevity  of  the  subsection,  and  the  simplicity  of  its  phrasecuogy, 
I  did  not  arrive  at  a  like  conclusion ;  and  still  less  did  I  sus- 
nect  that  any  man's  (lawyer's)  obiusitj  would  be  such  as  to 
lead  to  such  a  case  as  I  have  now  to  lay  before  you,  and  to  ask 
your  opinion  on. 

On  the  27th  of  December  last,  I  received  two  executions 
against  a  oertain  defendant,  and  thereunder  I  seised  and  sold 
a  small  boat.  The  defendant  came  to  these  parts  in  the  eariy 
part  of  its  settlement,  and  at  once  eetablisned  himself  as  a 
wood-turner.  Burnt  out,  he  removed  into  this  town,  took 
advantage  of  a  small  water  privilege,  erected  a  mill  thereon, 
stocked  it  with  lathe,  patent  taps,  and  other  machinery  necee- 
sarr  to  the  manufacture  of  patent  bedsteads,  spbnine  wheels, 
and  general  wood-turnery;  put  up  a  signboard  designating 
himself  as  "  turner  and  wheelwright,"  iSvertised  himself  as 
such  in  the  newspaper,  has  always  been  assessed  as  a  turner ; 
indeed  his  apparent  and  actual  occupation,  by  which  he  has 
procured  his  livelihood,  has  always  been  the  manufacture  of 
patent  bedsteads,  spitining  wheels,  and  turning  for  the  cabinet- 
makers and  general  public.  But  now  comes  Uie  "rub." 
Living  near  the  Wat^r,  he  has  sometimes,  as  lately,  owned  a 
boat,  and,  as  others,  his  neighbours,  have  done,  he  has  occa- 
sionally, in  their  season,  caught  a  few  herrings  or  the  like — 
seldom  mox^  than  has  been  immediately  used  in  his  own 
family ;  and  on  this  flimsy  pretext,  his  legal  adviser  claims 
the  boat  to  be  exempt  from  seizure,  on  tiie  ground  that  the 
defendant  is  a  "  fisherman." 

Now,  I  would  like  your  opinion,  first,  as  to  whether,  under 
such  circumstances,  an  officer  may  not  fairly  take  exception 
to  any  more  complicate  proceedings  being  taken  against  him 
than  those  provided  by  sec.  185  of  the  Division  Courts  Act. 
The  view  I  have  heretofore  taken  of  that  section  is,  that  the 
Legislature,  perceiving  how  very  obnoxious  officers  would  be 


to  such  imputations  as  the  above,  considerately  made  the 
investigation  of  them  as  prompt  and  inexpensive  as  possible ; 
and  1  conceive  that,  on  the  same  ground,  a  defendant  may 
object  to  an  action  being  brought  against  him  in  a  superior 
court  for  a  cause  ooenizable  in  a  division  court,  and  timt  I 
may  object  to  a  formiu  suit  in  the  above  stated  ease.  Ajid  can 
any  tortuous  definitions  be  permitted  to  the  very  simple  words 
essential  in  the  above  cause-— such  as  "  ordinarily  "  meaning 
usually,  commonly ;  ''  used  "  as  meaning  employed,  occupied ; 
"  occupation  "  as  meanine  principal  business  of  one's  life,  the 
business  which  a  man  follows  to  procure  a  living ;  and  "  fish- 
erman "  as  meaning  one  whose  occupation  is  to  catch  fish  T 

I  take  it  for  granted,  altiiough  the  statute  speaks  of ''the 
debtor's  occupation,"  that  the  chattels  ordinarily  used  in  the 
debtor's  occupation  should  be  considered  as  protected  from 
seizure  under  certain  circumstances.  For  example :  suppose 
the  debtor  to  be  a  bricklayer;  as  he  could  not  follow  thai 
occupation  in  winter,  he  might  occupy  himself  at  that  time  in 
some  other  way — say  teamine.  I  know  of  at  least  one  instance 
of  this  kind.  Now,  here,  f  think,  that  when  the  debtor  is 
foUowing  either  of  these  occupations,  the  chattels  used  therein 
would  be  exempt  from  seizuij ;  whilst  those  belonging  to  the 
other  occupation  would  be  liable  to  attachment.  Please  say 
if,  in  your  opinion,  I  am  right  herein. 

Some  time  before  your  notice  of  the  Act,  I  had,  in  answer 
to  some  of  my  connty  colleagues  (clerks  and  bailifib),  expressed 
the  thought  that  the  subsection  in  (j^uestion  exempted  the  team 
to  the  extent  provided  ($60),  as  being  chattels ;  but  I  go  fur- 
ther. Thus:  suppose  a  teamster  debtor  to  have  a  span  of 
horses,  worth  respectively  fifty  dollars  and  fifty  pounds,  and 
that  he  has  nothing  else.  Now,  exercising  his  right  of  selec- 
tion, he  takes  the  fifty-dollar  horse  on  account  of  bis  sixty 
dollars.  Here  my  conclusion  is,  that  as  such  chattels  are 
exenwi  from  seieure  "  to  the  value  of  six^  dollars,"  the  officer 
could  not  lawfully  seize  tlie  remaining  horse.  And  here  ag^ 
I  would  enauire  if  you  think  1  am  rignt  7 

Lastiy,  although  by  subsection  3,  one  stove,  &o.,  otUy  are 
exempted,  my  view  is,  that  in  the  case  of  a  tavern  or  boarding- 
house  keeper,  sixty  dollars'  worth  more  of  the  like  kind  of 
goods  would  be  exempt,  as  being  "  chattels  ordinarily  used  in 
the  debtor's  oeonpation." 

I  believe  that  an  article  by  yon,  embracing  the  above  points^ 
would  be  gratefully  received  by  many  besides 

Tour  most  obliged, 

Paul  Duvx.    . 

P.  S, — ^As  I  take  the  Division  Courts  to  have  been  estab 
lished  fbr  the  benefit  of  the  "  unfortunate  creditors,"  and  not 
for  the  creation  of  incomes  for  the  officers  of  said  courts,  I 
consider  ''  Norfolk's  "  argument,  about  officers  having  to  "  go 
&-beg^ng,"  as  being  very  inappropriate.  It  would  be  much 
better,  I  think,  to  point  out  to  all  whom  it  may  concern,  the 
utter  unlikelihood  that  a  staff  of  proper  men  can  be  retained 
as  officers  of  said  courts  by  the  present  small  emolument, 
whether  that  Bmallness  arises  from  the  minute  subdivision  of 
the  business,  as  "Norfolk"  complains,  or  firom  the  (to  the 
Legislature)  discreditably  low  tariff  of  fees,  as  I  would  sug- 

Sst.  He  is  also,  to  my  mind,  very  wrong  in  supposing  th^ 
e  officer  may  lawfully  sell  debtors  goods,  horse,  or  anything 
else  exempted,  whether  "A"  does  or  does  not  ** claim,"  and 
then  return  debtor  sixty  dollars.  The  very  fact  of  the  officer 
returning  debtor  sixty  dollars,  is  proof  that  he  (the  officer)  has 
sold  what  he  had  no  right  even  to  sei$se;  for  ''  to  the  value  of 
sixty  dollars,"  such  chattels  are  exemfifram  seigure—^i  least 
this  is  my  view ;  but  of  course  I  write  that  I  may  have  an 
opportunity  of  expressing  my  gratitude  for  correction,  if 
wrong.  P.  D. 

{At  present  we  can  only  say  we  think  that  no  judge  would 
d  that  the  boat  was  not  liable  to  seizure.    Mr.  l>iui%haB 
reasoned  but  the  point  fairly  enongh.—^DS.  L.  J.] 
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(R^pmUi  by  Chbistopboi  RoBUtsoit,  IS«i^  Bcariibt^-tia^) 
Reoiha  y.  MotLan. 

Liba—FUacUnff. 

A  plea  to  an  Informatron  fbr  libel  under  the  Gonsol.  Stats.  XJ.  C.  ch.  103,  see.  9 

lanat  allege  the  tenth  of  oB  the  matters  charged ;  and 
Uetd,  upon  the  InfimaatioB  and  plea  eet  o«t  below,  ihat  th«  plea  In  this  ease  was 

clearly  Inauffleieut  In  th«t  napact. 

(E.T.2tVlc) 

This  wfts  a  criraiBal  information,  charging  that  John  Hillyard 
Cameron,  otie  of  her  Majesty's  connsel  learned  in  the  law  in  Upper 
Canada,  Grand  Master  of  the  Loyal  Orange  Association  of  British 
North  America,  had  been  duly  appointed  and  was  acting  as  Crown 
prosecutor  for  and  on  behalf  of  oar  lady  the  Qaeen,  at  the  coart 
of  Oyer  and  Terminer  and  general  gaol  delivery,  then  being  held 
in  the  city  of  Toronto,  in  and  for  the  noited  counties  of  York  and 
Peel,  and  as  such  Crown  prosecutor  had  at  the  said  court  prose- 
cuted and  conducted  a  certain  indictment  against  one  Robert  Moore 
for  the  murder  of  his  wife,  upon  which  the  said  Moore  had  been 
arraigned  and  pleaded  **  not  guilty,"  and  upon  his  trial  therefor 
had  been  found  guilty,  by  the  Jury  empanelled  on  his  said  trial,  of 
manslaughter:  that  James  G.  Moylan,  of  Toronto,  aforesaid,  con- 
triring  ajod  intending  to  injure  and  aggriere  the  said  John  Hillyard 
Cameron,  and  to  cause  it  to  be  belieyed  tiiat  he  had  acted  corruptly 
in  his  conduct  of  the  said  trial  as  such  Crown  prosecutor  as  afore* 
said,  and  that  he  had  wilfully  perrerted  the  course  of  justice,  and 
had  prevented  the  conviction  of  the  said  Moore  for  the  crime 
of  murder  on  the  said  trial,  falsely,  wickedly,  unlawfully,  and  mali- 
ciously, to  wit,  on  the  4th  of  NoTcmber,  1859,  did  compose,  print 
aud  publish,  and  did  cause  and  procure  to  be  composed,  printed 
«nd  published,  in  a  certidn  public  newspaper  called  l%e  Canadian 
Freeman,  a  certain  false,  wicked  and  malicious  libel^  of  and  con- 
ceming  the  said  John  Hillyard  Cameron,  and  of  and  concerning 
him  as  such  Crown  prosecutor  at  the  said  court,  upon  the  said 
trial  of  the  said  Moore  as  aforesiud,  which  said  false,  wicked,  and 
malicious  libel  was  to  the  tenor  and  effect  following :  that  is  say, — 
(Those  parts  of  the  libel  that  seem  immaterial  to  the  pleadings 
are  omitted.) 

How  Ortmge  Law  Officials  discharge  their  duty  1 1 T* 

Messrs.  J.  H.  Cameron  and  R.  Bempsey  soreening  a  wife 

murderer  1 1 1" 

**  More  than  6noe  hare  we  had  oocasion  to  ezpress  oar  utter 
want  of  confidence  in  the  manner  in  which  criminal  law  is  admin- 
iatered,  so  long  as  the  secret  grip  and  pass-word,  and  infamous 
oath  of  infamous  secret  societies  exert  their  polluting  influence 
orer  the  officers  of  justice,  from  the  Judge  on  the  bench  and  the 
prosecuting  Grown  counsel  down  to  the  meanest  subaltern  about 
the  law  court.  Repeated  instances  could  be  adduced  to  prove  that 
trial  by  juiy  in  this  citj  is  a  mere  farce  when  an  Orangeman  is 
implicated,  either  as  plaintiff  or  defendant        *  *  * 

'<  One  of  the  most  glaring  instances  perhaps  on  record  of  this 
gross  perversion  of  justice  and  malfeasance  on  the  part  of  law 
officers,  happened  in  this  Tory  city,  and  during  the  present  ntting 
of  the  court  of  assise.  The  fiacts  recorded  by  our  contemporary 
the  York  Herald^  if  inyestigated  and  established  before  the  proper 
tribunal,  are  sufficient  to  call  forth  an  ezpfression  of  general  horror, 
and  stamp  with  the  seal  of  infamy  the  character  of  the  base  bad  men 
who  have  betrayed  the  trust  confided  to  th4m,  and  made  use  of 
their  porition  to  fitiate  justice,  and  shield  firom  condign  punidi- 
ment  the  worst  of  malefactors. 

**  We  allude  to  the  case  of  Robert  Moore,  who,  ftc.,  &c.,  (stating 
the  principal  facta  of  the  case.)  Such  are  in  brief  the  main  feat- 
ures of  the  case.  Now  for  the  after -plot  It  appears  that  Moore 
is  an  Orangeman,  tiie  principal  witness  against  him  n  CathMio. 
Erery  effort  has  been  made  by  members  of  the  Orange  order,  not 
only  to  procure  a  light  Terdict,  but  if  possible  to  clear  the  criminal 
altogether.  -The  article  which  we  extract  firom  the  Herald,  a  Jour- 
nal published  in  the  place  where  the  murder  was  committed,  and 
theiipfore  supposed  to  be  ripe  on  all  the  details  connected  with  the 
crim^will  shew  to  what  extent  Messrs.  Cameron  and  Dempsey, 
2 


« 


<< 


the  Crown  counsel  and  county  attorney,  conspired  to  defeat  the 
ends  of  justice. 

"  We  gave  a  report  in  full  of  the  coroner*8  inquest,  since  which 
time  several  additional  facts  have  come  to  light,  which  we  sup- 
posed would  of  course  be  elicited  at  the  assixes  when  Moore  was 
brought  to  his  trial,  more  especially  as  the  witnesses  were  sub- 
poenaed ;  but  great  was  the  astonishment  and  indignation  of  every 
one  present,  when  they  found  that  these  witnesses  were  not 
examined.  »♦♦»**♦ 

<<  So  much  for  the  value  of  the  evidence  given  in  Moore's  farour. 
But  after  all  this  is  not  so  bad  as  the  fact  that  seven  material  wit- 
nesses were  not  examined  at  all,  although  they  had  the  subpoenas 
in  their  pockets.  We  unhesitatingly  affirm  that  had  these  persons 
been  put  upon  their  oath,  and  sworn  what  we  have  heard  them 
state,  that  their  narration  of  the  vile  and  fiend-like  acts  of 
cruelty  of  the  prisoner  to  his  wife,  would  have  horrified  anybody 
only  to  hear.  Why,  we  ask,  was  not  the  woman  who  attended 
Mrs.  Moore  in  eight  confinements  put  upon  her  oath  ?  What  was 
the  county  attorney,  R.  Dempsey,  Esq.,  about!  He  subpcenaed 
her — why  not  then  hear  her  eridence  ?  It  makes  one  shudder 
only  to  listen  to  what  she  relates.  Why  was  Hot  Mrs.  Burns  and 
several  others  also  examined  f  *  »  *  • 

<*  No  wonder  that  crime  increases  when  so  littie  effort  is  made 
to  convict  the  guilty ;  for  actually,  with  the  witnesses  before  them, 
so  indifferent  are  our  law  officers  to  the  msjesty  of  the  law,  they 
are  too  indolent  to  have  them  put  in  the  box.  We  have  heard  be- 
fore that  law  and  justice  are  at  a  low  ebb  in  Canada,  but  never 
before  did  we  feel  its  truth  as  now.  All  through  this  part  the 
indignation  is  extreme  against  such  a  mock  trial  as  that  of  Moore 
has  proved  to  be.  ♦♦♦♦♦♦♦# 

*'  Have  we  not  here  the  strongest  and  most  damning  proof  of 
the  total  disregard  for  the  oath  which  Messrs.  Cameron  and 
Dempsey  took  when  entering  office,  to  perform  their  duties  faith- 
fully and  impartially  ?  But  why  speak  of  oaths  f  Does  not  their 
extra-judicial  oath  of  Orangeism  set  aside  and  render  nugatory 
every  other  oath  f  Did  not  Mr.  J.  H.  Cameron,  after  the  last  par- 
liamentary election,  constitute  himself  tha  legal  champion  of 
Orangeism,  and  pledge  himself  to  help  every  brother  Orangeman 
thi^ugh  ax^  difficulty  in  which  he  might  entangled  f  The  case 
of  Moore,  the  wife^murderer,  has  afforded  the  grand  master  and 
Queen's  counsel  a  most  excellent  and  laudable  opportunity  to  give 
an  eameot  of  his  intention  to  redeem  his  promise.  Here,  though 
there  was  no  necessi^  to  call  into  requisition  his  legal  lore  and 
affected  declamation,  Mr.  Cameron  more  effectually  assisted  his 
brother  in  trouble  by  withholding  such  evidence  as  must  have 
forced  even  an  Orange  jury  to  render  a  verdict  of  murder.  If 
there  be  a  shred  of  moitili^  or  religion  left  in  the  country,  if  the 
public  be  not  content  to  see  the  very  fountains  of  Justice  polluted« 
if  we  be  not  altogether  dead  to  the  disgrace  and  ignominy  'which 
must  necessarily  attach  to  our  system  of  criminal  legislation,  if 
we  have  any  reverenoe  for  the  sanctity  of  the  law,  if  we  vsluo 
the  safety  of  human  life,  it  is  high  time  to  put  an  end  to  such 
nefarious  proceedings.  The  facts  connected  with  Moore'soase  are 
so  glaring  and  flagrant  that  we  cannot  conceive  how  the  Crown 
counsel  and  county  attorney  can  escape  prosecution  and  punish- 
ment If  the  Herald  speaks  truth  there  cannot  be  a  shadow  of  a 
doubt  upon  the  mind  of  any  unpr^udioed  man,  that  they  have  dis- 
gracefully participated  in  defeating  the  ends  of  justice.  Is  there 
no  law,  we  ask  to  reach  these  men?  Can  snoh  an  outrage  be  in- 
flicted upon  civilised  society  with  impunity  ?  Is  the  worst  of  mur- 
derers, because  a  wife-murderer,  to  be  shielded  from  adequate 
punishment  because  of  his  being  an  Orangeman  T  That  Cameron 
and  Demps^  have  been  guilty  of  complicity  with  the  friends  of 
Moore,  is  evident  firom  the  statements  of  the  Herald,  Such  being 
the  case,  we  call  upon  our  contemporary,  and  the  other  respectable 
parties  at  Richmond  Hill,  who  are  cognisant  of  the  facts  referred 
to  in  the  Herald,  to  impeach  before  the  competent  and  proper 
tribunal  those  uigust,  unscrupulous,  and  peijuied  law  officers." — 
To  the  great  damage  and  scandal  of  the  said  John  Hillyard  Cam- 
eron, to  the  evil  example  of  all  others  in  like  cases  ofiending,  and 
against  the  peaoe  of  our  said  lady  the  Queen,  her  Crown  and 
dignity." 

Plba. — ^That  it  is  true,  that  upon  the  said  trial  of  the  said  Robert 
1  Moore,  in  the  said  information  mentioned,  the  sud  John  BSllyard 
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C&meroD  neglected  and  omitted  to  call  to  giTC  eyidenoe  on  behalf 
of  the  Crown  the  following,  among  other  witneeaea  who  were  anb- 
pcenaed  on  behalf  of  oar  lady  the  Queen,  and  preaent  in  the  said 
Court  at  the  said  trial  ready  to  be  examined  if  they  had  been  called 
on,  and  who  could  hare  giren  important  testimony  against  the 
aaid  Moore  relating  to  the  matter  in  issue  between  our  aaid  Lady 
the  Queen  and  the  said  Robert  Moore,  on  the  said  trial :  to  wit, 
Nancy  Bums,  Mrs.  Hughep,  Mrs.  Arksey,  Mrs.  Williams,  'William 
Harrison,  and  James  M.  Jenkins ;  and  the  said  James  0.  Moylan 
farther  saith,  that  before  and  at  the  time  of  the  publication  of  the 
matters  in  the  said  information  mentioned  the  said  Robert  Moore 
was  an  Orangeman,  or  member  of  the  secret  society  denominated 
the  Loyal  Orange  Association  of  British  North  America,  of  which 
the  said  John  Hillyard  Cameron  is  the  leader  or  head,  denomin- 
ated, as  in  said  information  set  forth,  Grand  Master :  that  the 
society  then  was,  and  is,  a  political  religious  society,  the  members 
whereof  were  and  are  united  by  secret  oaths  and  Ues  to  aid  and 
asust  each  other  as  brothers,  and  are  hostile  in  spirit  and  feeling 
to  the  professors  of  the  Roman  Catholic  religion  and  church,  of 
which  church  a  large  portion  of  the  subjects  of  Her  Majesty  in  this 
province  are  members,  and  are  entitled  to  the  protection  of  the 
laws  of  the  land,  and  interested  in  the  due  administration  thereof 
equally  with  the  rest  of  Her  Majesty's  loyal  subjects ;  and  the  said 
James  G.  Moylan  further  saith,  that  before  and  at  the  time  of  the 
said  trial  of  the  said  Robert  Moore,  and  of  the  said  publication  in 
the  said  information  mentioned,  the  said  James  G.  Moylan  was, 
and  still  is  a  Catholic,  and  editor  of  a  public  newspaper  or  journal 

gublished  in  the  City  of  Toronto  called  the  Canadian  Freeman,  be- 
ig  the  paper  in  the  aaid  information  mentioned :  that  as  buch 
editor  he  had  became  aware  of  frequeot  instancea  in  which  justice 
in  this  proTince  had  fuled  in  ita  due  course,  where  a  member  or 
members  of  the  said  secret  association,  of  which  the  aaid  John 
Hillyard  Cameron  is  so  the  head  or  grand  master,  had  been  tried 
for  criminal  offences  or  outrages  upon  Roman  Catholics,  by  reason 
of  brother  Orangemen  haTing  been  upon  the  jury  by  whom  such 
offences  were  tried ;  and  the  said  James  G.  Morlftn  farther  saith, 
that  before  and  at  l^he  time  of  the  said  trial,  and  of  the  said  publi- 
cation, there  was,  and  still  is,  a  distrust  among  Catholics  generally 
that  they  were  and  are  not  secure  in  their  li?es,  liberties  and  pro- 
perties, and  will  not  receive  impartial  justice  in  the  courts  of  the 
proTihoe  when  members  of  the  said  secret  association  were  or  are 
interested  against  them,  by  reason  of  the  influence  possessed  by 
the  members  of  the  said  Orange  association  in  Her  Majesty's  courts 
of  justice,  through  and  by  meana  of  their  oaths  and  ties  of  fellow- 
ship and  secret  signs,  and  their  hostility  to  Roman  Catholics. 
That  the  Roman  Catholics  of  this  proTinoe,  constituting  a  Tcry 
large  portion  of  the  inhabitants  thereof,  cannot  place  confidence 
in  the  administration  of  justice  when  it  is  placed  in  the  hands  of 
leaders  of  the  said  association ;  and  by  intrusting  the  prosecution 
of  criminals,  or  persons  accused  of  crime,  to  members  of  the  said 
association  great  discredit  is  brought  upon  the  administration  of 
justice,  and  a  feeling  of  insecurity  perrades  a  large  portion  of  Her 
Majesty's  subjects.  And  the  said  James  G.  Moylan  further  says, 
that  for  the  well-being  of  the  proTioce  it  is  absolutely  essential 
that  all  classes  of  Her  Migesty's  subjects  should  have  confidence 
in  the  administration  of  the  laws,  and  that  such  confidence  cannot 
exist  where  the  conduct  of  crimioal  prosecutions  is  entrusted  to 
members  of  the  said  society ;  and  that  he,  the  said  James  G.  Moy- 
lan, being  fblly  of  this  belief,  and  haring  read  the  statement  from 
the  York  Herald  mentioned  bi  the  said  information  respecting  the 
said  trial  of  the  said  Robert  Moore,  and  belieTlng  the  SAme  to  be 
true,  and  that  there  had  been  a  miscarriage  of  justice  in  the  case 
of  the  said  Robert  Moore,  publislied  the  said  matters  in  the  said 
information  sot  forth,  with  the  Tiew  to  tiie  public  discussion  of  the 
propriety  and  right  of  the  goremment  6f  this  ^roTince  to  place  in 
the  nands  of  a  leader  of  an  oath-bound  secret  |oUtical  tosociation 
the  conduct  and  management  of  criminal  prosecutions,  and  the 
consequent  power  of  adducing  or  withholding  eridence  at  ^kasure, 
and  without  aoy  personal  feeling  against  the  said  John  Hillyard 
Cameron.  By  reason  whereof  it  was  for  the  public  benefit  that 
a^d  matters  so  charged  in  the  said  information  diould  be  publiahcd. 
Demurrer  to  this  plea,  as  insufficient. 

.Sc^e§,  Q.  €.,  for  the  demurrer,  cited  Consol.  Stats.  II.  C.  ch. 
108,  MC  9. 


if.  C,  Cameron^  contra,  cited  Clarki  t.  Taylor,  2  Ring.  N.  0* 
654. 
RoBntsOH,  C.  J.,  delivered  the  judgment  of  the  court 

The  statute  on  which  this  plea  is  ftamed,  Consol.  Stats.  U.  0^ 
ch.  108,  has  made  a  ciiange  in  the  law  of  libel,  which  may  proTc 
of  great  advantage  to  the  publishers  of  newspapers  or  other  public 
journals,  in  cases  where  they  have  stated  certain  facts,  however 
injarious  to  the  character  of  an  individual  which  they  may  know  to 
have  occurred,  or  which  they  find  stated  upon  such  authority  that 
they  are  satisfied  they  can  venture  to  rely  upon  being  able  to  prow 
their  truth  if  it  ahould  be  questioned. 

In  such  cases,  where  the  public  have  an  interest  in  the  matter 
to  which  they  have  resolved  to  give  further  publicity,  and  where 
they  do  not  give  with  their  article  any  injurious  comments  evi« 
dently  dictated  by  malice  and  in  a  spirit  of  exaggeration  the  atat- 
ute  affords  them  a  fair  degree  of  protection  by  enabling  them  to 
plead  by  way  of  justifica*ion  **  the  truth  of  the  matters  charged," 
which  was  formerly  no  defbnce  against  a  criminal  prosecution,  and 
to  plead  also,  as  a  part  of  such  defence,  that  it  was  for  the  public 
benefit  that  such  matter  should  be  published. 

The  defendant  is  allowed  to  plead  this  in  addition  to  the  plea  of 
•<  not  guilty,"  and  if  the  special  plea  is  pleaded  in  a  manner  con- 
formable to  the  statute,  then  it  will  be  for  the  jury  upon  the  trial, 
if  they  find  that  the  defendant  has  published  the  alleged  article, 
and  that  it  is  a  libel,  to  find  also  whether  the  matters-^that  is,  all 
the  matters — charged  in  the  libel  are  true,  and  whether  it  was  for 
the  public  benefit  that  it  should  be  published. 

This  special  plea  has  not  yet  been  submitted  to  a  jury,  because 
on  the  part  of  the  prosecutor  it  is  denied  to  be  sncfa  a  plea  as  the 
statute  requires  or  admits,  and  it  is  contended  that  if  what  is  stated 
in  it  were  proved  to  be  true  it  would  not  constitute  a  defence  under 
the  statute. 

All  that  the  plea  asserts  as  a  justification,  so  far  we  mean,  aa 
the  truth  of  the  charges  are  concerned,  is,  that  the  prosecutor, 
John  Hillyard  Cameron,  **  neglected  and  omitted  to  call  as  evidence 
on  the  part  of  the  Crown  the  following,  among  other  witnesses  who 
were  subpoenaed  on  behalf  of  the  Crown,  and  were  present  in  court 
at  the  trial  of  Moore,  to  be  examined  if  they  had  oeen  called,  and 
who  would  have  given  important  testimony  against  the  said  Moore 
relating  to  the  matters  in  issue  (enumerating  six  witnesses) :  that 
the  defendant  having  read  the  article  in  the  **  Herald,"  and  he- 
Uevmg  th«  aame.  to  he  true,  and  that  there  had  been  a  mUcarriage  of  jut' 
tiee  in  Moorife  ca$e  published  the  matters  in  the  information  set  forth- 
with the  view  to  the  public  diacuasion  of  the  propriety  and  right, 
of  the  goTcmment  to  place  in  the  hands  of  a  leader  of  an  oath* 
bound  secret  political  asaodation  the  condoct  and  management  of 
criminal  ptoaecntiona,  and  consequent  power  of  adducing  or  with- 
holding evidence  at  pleasure,  and  without  any  personal  feeling 
against  the  aaid  John  Hillyard  Cameron*-iy  reojion  whereof  the 
defendant  alleges,  it  was  for  the  public  benefit  that  the  mid  maUen 
so  charged  in  the  said  information  should  be  published." 

It  is  the  plain  intention  of  the  statute,  and  in  the  case  of  Reginm 
V.  Newman  (1  E.  &  B.  568)  it  is  laid  down,  that  a  plea  under  the 
statute  must  affirm  the  truth  of  all  the  charges,  and  not  merely 
that  some  of  them  are  true,  or  that  the  defendant  believed  them 
or  some  of  tiiem  to  be  true.  Now  in  this  case  the  plea  only  affirmo 
that  John  Hillyard  Cameron  neglected  or  omitted  to  call  certain 
witnesses  who  had  been  subposnaed  and  were  in  attendance-  It 
does  not  affirm  that  it  was  true,  as  the  article  published  asserts, 
that  John  Hillyard  Cameron  betrayed  the  trust  confided  to  him, 
and  made  use  of  his  position  to  vitiate  justice,  and  shield  from  con- 
dign punishment  the  worst  of  malefactora ;  or  that  there  waa  a  plot 
to  screen  the  offender  by  withholding  evidence :  or  that  Messrs 
Cameron  and  Dempsey  conspired  to  defeat  the  ends  of  justice ;  or 
that  from  the  indifference  and  indolence  of  the  the  law  officials  the 
witnesses  were  not  called ;  or  that  John  Hillyard  Cameron  acted  in 
disregard  of  his  oath  of  office  to  perform  his  duties  fiuthfully  and 
impartially ;  or  that  he  bad  pledgsd  himself  to  help  every  brother 
Orangeman  through  any  difficulty ;  or  that  he  effectually  assisted 
his  brother  Orangeman  in  trouble,  by  withholding  auch  evidence 
as  mtist  have  forced  any  jury  to  render  a  verdict  of  '<  murder ;"  or 
that  he  had  been  guilty  of  nefarious  proceedings  to  which  an  end 
must  be  put  if  the  public  be  not  content  to  see  the  very  fonsitaina 
of  justice  polluted ;  or  that  John  Hillyard  Cameron  and  Dempsey 
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had  been  guilty  of  oomplieity  with  the  frienda  of  the  person  indic- 
ted for  murder ;  or  that  they  are  uojuBt,  uDBcrnpulous,  and  per- 
jured law  officers. 

If  the  fact  alone  of  the  witnesses  alluded  to  not  haTing  been 
called  justified  in  reason  the  inference  that  all  these  injurious 
charges  and  allegations  were  true,  then  the  defendant  could  have 
Tentured  to  rely  upon  proring  the  one  as  sufficient  to  establish  the 
truth  of  all  the  re»t,  and  so  might  have  taken  upon  himself  at  his 
peril  to  affirm  that  all  the  injurious  charges  and  imputations  built 
upon  it  were  true,  but  he  has  not  done  so  in  the  plea,  as  it  was 
necessary  he  should  ta  make  the  plea  what  the  statute  requires, 
namely,  a  plea  setting  up  as  a  defence  "  the  truth  of  the  matters 
charged. " 

We  think  this  plea  comes  far  short  of  what  the  statute  intends 
in  this  respect ,  and  is  therefore  insufficient. 

As  to  the  other  part  of  the  plea,  no  doubt  it  would  be  a  legiti- 
mate subject  for  public  discussion  in  a  candid  and  temperate  man- 
ner, whether  it  is  or  would  be  proper  and  expedient  in  the  goTcm- 
ment  to  eoRMnit  the  conduct  of  public  prosecutions  to  a  prominent 
member  of  the  Orange  Society,  and  its  probable  effect  upon  the  due 
administration  of  Justice  is  no  doubt  a  matter  that  it  may  well  be 
held  to  be  for  the  public  beneOt  should  be  argued  aod  commented 
upon  as  freely  as  any  other  matter  of  public  interest :  that  is,  with 
DO  other  reserve  than  the  law  makes  necessary  for  the  public  peace, 
and  for  the  protection  of  indiriduals  against  injurious  charges  upon 
their  character  for  which  there  is  no  sufficient  foundation  in  truth. 

It  is  one  thing  to  argue  that  a  public  officer  or  an  indiridual 
must  from  his  position  and  circumstances  be  ineritably  exposed  to 
the  suspicion  of  acting  from  unworthy  motives,  and  another  thing 
to  affirm  that  he  has  yielded  to  the  supposed  temptation,  and  has 
already  abused  the  trust  reposed  in  him.  It  is  but  reasonable  that 
the  person  who  takes  upon  him  to  affirm  the  latter,  or  to  republish 
what  others  have  stated  to  the  same  effect,  ahoald  be  held  bound 
to  pjfove  the  truth  of  such  statements  when  he  is  called  to  account 
for  having  given  publicity  to  them-^that  is,  where  he  meams  to 
rely  upon  the  truth  as  his  defence ;  and  the  statute  expressly  enacts 
(in  the  10th  section)  that  without  a  plea  asserting  <<  the  truth  of 
the  matters  charged*' — that  is,  not  of  a  part  of  the  libellous  charges, 
but  of  the  whole—the  truth  of  the  matters  shall  in  no  case  be  en- 
quired into,  nor  whether  it  vras  for  the  public  benefit  that  such 
matters  should  have  been  published. 

Our  judgment  is  against  the  defendant  on  the  demurrer. 

Judgment  for  the  Plaintiff  on  demurrer. 


COMMON  PL£AS. 


(iBqwrtal  ftf  X.  OL  Jomi,  E«i.,  BorrUttr^A-Loaoy  Eq^oHar  to  flU  OomU 
^BS  COBPORATIOX  OV  THS  TOWVSHIP  01  BSVCBUT 

V.  Baklow  it  al.. 

Amd— Pbadd^— AKod  of  aptnintm^  <tf  TrwKurtr  of  a  AumtK^  MMbr  U 
noL,  Mp.  81— A^  Co  imptm  fwrtktr  kuut  wUkatd  ffkiaUmff. 

The  pisliitiffi  4«dai«  od  a  boad  to  **  th«  Bervrtej  Manidpal  Oomdl'*  (there  being 
no  such  eorporatkm  In  ezleCnicr).  Ibe  detodente  do  not  deny  the  making  of 
the  bond,  bat  plead  over.  On  oemorrer  to  the  plea  and  otiieotlooB  to  the  do- 
elaratlon : 

BM  that  by  not  pleading  «  Men  eaf /Mtem"  the  defmidaats  were  debaired  flrom 
taking  the  oliicetion  to  the  fonn  of  the  bond  ae  pleaded. 

aid.  Tut  the  appointment  of  a  treaenrer  nnder  12  ?!&,  cap.  81,  la  an  anpointment, 
tni  removed,  and  not  only  Ibr  a  year,  and  that  a  plea  not  averring  the  office  (Ibr 
the  breach  In  the  perlbnnanee  of  the  duilee  of  Whldi  the  aetkm  waa  brooipit) 
to  have  beenen  annnal  one,  at  the  time  of  the  taking  the  bond  waa  bad. 

8kd.  That  the  Impoiltion  of  additional  tazee  to  tboee  aaaeseed  at  the  time  of  the 
eeenrlty,  and  the  Increaee  of  the  riek  thereby,  did  not  vitiate  a  bond  given  lor 
the  gaiHaral  pertenanoe  of  dntiee  and  payment  of  all  moneys. 

(l.T.a8Tle.) 

Dbolabatiov  on  a  joint  and  several  bond,  whereby  defendants 
Jointly  and  seveially  agreed  and  covenanted  to  pay  plaintiffs,  by 
the  name  of  the  Beverley  Municipal  Council,  X800;  if  default 
should  be  made  in  tiie  condition  following,  vii  r  if  Heman  Gates 
Barlow,  who  had  been  ehosen  treasurer  of  the  plaintiffb,  by  reason 
whereof  he  should,  and  did  receive  into  his  hands  divers  sums  of 
money,  notes,  chattels,  and  other  things,  the  property  of  the 
plaintiffii,  upon  request  should  give  to  plaintliib  a  true  and  Just 
account  of  all  such  sums  of  money,  &c.,  as  should  come  into  his 
hands  er  possession  as  treasurer,  and  should  pay  and  deliver  over 
to  his  saoeeMor,  &c.,  all  sneh  sumt  of  money  as  ihonld  b«  In  his 


hands  due  by  him  to  the  plnintiffs,  then,  &o.  Averment  that  the 
condition  was  not  kept,  but  default  was  wholly  made  io  the  con- 
dition of  the  bond,  whereby  defendant  became  liable  to  pay  the 
said  sum  to  plaintiffs. 

Pleas  1. — That  the  condition  of  the  bond  was  kept  and  per- 
formed. 2nd.  That  the  bond  was  made  on  the  28th  February, 
1868,  and  the  appointment  of  the  said  Barlow,  as  treasurer  was 
an  annual  appointment  for  the  year  1858,  and  terminated  at  the 
end  of  the  municipal  year,  and  that  Barlow  as  treasurer  for  that 
year,  did  make  and  give  to  plaintiffs  a  true  and  just  account,  &c.| 
as  treasurer  daring  the  currency  of  his  appointment  for  the  year 
1858,  and  did  pay  all  sums,  &c.,  as  were  in  his  hands,  and  due  to 
plaintifih  durhig  his  appointment  as  treasurer  for  the  year  1858. 

The  plaintiffs  took  issue  on  both  pleas,  and  demurred  to  the 
second,  because  the  bond  was  notflimited  in  its  effect  as  pretended 
in  the  plea.  ' 

The  defendant  excepted  to  the  declaration — that  it  is  asserted 
therein  that  the  defendant  covenanted  with  the  plaintiffs  by  the 
name  of  the  Beverley  Municipal  Council,  and  sought  to  set  up  a 
bond  entered  into  by  that  name,  whereas  there  is  not,  nor  ever 
was  a  corporation  known  as  the  Beverley  Municipal  Council,  and 
the  statute  requires  bonds  for  the  faithful  discharge  of  a  treasu- 
rer's  duties  to  be  taken  in  the  name  of  the  corporation. 

At  the  trial  in  November  last,  before  Sir  J.  B.  Robinson,  C.  J., 
at  Hamilton,  it  was  shown  that  from  1650  to  1868,  Barlow  was 
annually  appointed  treasurer. 

On  21st  February,  1858,  a  by-law  in  the  following  words  was 
passed: 

"Whereas  it  is  expedient  and  necessary  to  appoint  under  the 
new  act.  12  Tic,  ch.  81,  being  an  act  to  establish  township 
councils  in  Canada  West :  we,  the  Municipality  of  the  Township 
of  Beverley,  do  hereby  appoint  the  township  officers  under  the 
above  mentioned  authority.  Be  it  therefore  enacted  by  the  Tofm* 
ship  Council  of  Beverley  that  the  diferent  persons  appointed  to 
the  different  township  ofBees  within  the  corporation  of  the  town* 
ship  of  Beverley,  do  hold  their  respective  offices  for  the  present 
year." 

By  a  by-law  passed  6th  June,  1858,  they  voted  the  salaries  of 
the  township  officers  for  that  vear.  The  treasurer  vras  named  la 
this  by-law.  Barlow  continued  to  be  treasurer  without  any  new  ap- 
pointment after  1858.  Evidence  was  i^ven  of  the  amount  of  Bar- 
low's default,  the  taking  of  the  accounts  was  referred  to  an  arbi- 
trator, and  the  following  questions  were  reserved  for  the  court: 

Is.  Wai^  the  liability  of  the  defendants  as  sureties  limited  to  the 
deficiency  of  Barlow  for  1858,  or  did  it  extend  during  the  whole 
time  of  his  filling  the  office  of  treasurer  7 

2nd.  Assuming  that  the  liability  of  the  defendants  as  sureties, 
was  otherwise  co-extensive  in  duration  with  the  time  for  which 
Barlow  remained  In  office,  were  the  sureties  liable  for  any  moneys 
received  by  Barlow  under  16  Vic.,  ch.  184,  and  18  Vic,  ch.  2,  or 
eitiier  of  them  7 

Srd.  Assuming  that  the  defendants  were  only  liable  for  the  de- 
ficiency of  Barlow  for  the  year  1858,  would  the  fact  that  in  1854 
the  balance  in  his  hands  was  reduced  below  the  sum  due  at  the 
end  of  that  year,  relieve  the  sureties  j»ro  Umio  if  the  balance  in 
his  hands  at  the  time  of  action  brought  exceeded  the  amount  in 
his  hands  at  the  end  of  the  year  1858 1 

8.  Richards,  Q,  (7.,  for  the  plaintiff.    Demurrer  and  special  case. 

As  to  the  declaration,  it  must  be  taken  on  these  pleadings  the 
bond  in  question  was  made  to  the  plaintiffo;  though  by  the  name 
of  the  Beverlev  Municipal  Council,  Grant  on  Corporations  51 ; 
fAs  Mayor  ondBurffestei  o/Lynne  Regit,  10  Co.  122  B. ;  Re  Bar^ 
elay  and  fht  Munidpality  cf  DarUngitm,  11  U.  C.  Q.  B ,  470 ; 
FUhtr  V.  Th4  Municipal  Council  of  Vaughan.  10  U.  C.  Q.  B.,  492 : 
Re  Hawkmt  v.  The  MumdpaUtg  of  Huron,  Perth  and  Bruce,  2  U. 
C.  C.  P.,  72 ;  Farrell  v.  TAe  ^otPfi  CouncU  ef  London^  12  U.  C.  Q. 
B.  848;  18  A  14  Vic,  ch.  67,  sec.  60.  This  is  merely  directory. 
Judd  V.  Read,  6  U.  C.  C.  P.,  862 ;  The  Braniford  BuOding  Society 
V.  CUmeni,  0  U.  C.  Q.  B.,  889;  Webeter  v.  MaeJdem,  4  U.  O.  a  P. 
266 ;  CoUt,  Green,  6  M.  &  Or.  872 ;  Reg,  v.  Lticeeter,  7  B.  &  C. 
6 ;  Reg,  v.  Birmingham,  8  B.  &  C.  29 ;  Kiteon  v.  Banke,  4  E.  ft  B. 
854;  though  the  bond  is  general,  the  objection  that  the  office  is 
annnal  may  be  raised  on  the  pleading,  Mayor  of  Berwick  v.  Oewald, 
8  E.  ft.  B.  658;  OurUng  t.  OhaUOen,  8  M.  ft  8.  502,  shows  thai 


118 


LAW    JOURNAL 


[May, 


the  ftppointment  being  created  under  an  act  of  parliament,  refer- 
ence may  be  made  to  the  act  to  see  if  plea  be  good,  and  on  the 
face  of  the  statute  the  defendant  cannot  allege  the  office  was 
annaal,  Mayor  of  Birmingham  r.  Wright,  16  Q.  B.,  6:8;  12  Via, 
ch.  81,  and  171,  178. 

The  2nd  plea  is  put  in  Issno.  See  by  the  by-laws  pot  in  to  show 
the  appointment  was  made  for  a  year  only,  and  renewed  each 
year.  Three  by-laws.  The  expression  is  "township  officers," 
that  may  refer  to  saoh  officers  as  by  statute  are  to  be  annually 
appointed. 

These  by-laws  cannot  yaiy  the  statute.  The  treasurer  by  sec. 
178,  must  hare  held  his  office  until  remoTed,  and  the  by-laws  were 
superfluous  and  bad  really  no  operation.  Sec  81  of  12  Vic.,  ch. 
81,  aa  to  passing  of  by-laws. 

2nd.  If  the  office  of  treasurer  comes  within  these  provisions. 
The  continuing  a  man  in  the  office  is  not  a  remoTal  and  re-appoint- 
ment, and  there  is  no  by-law  subsequent  to  that  for  186d.  Bam- 
fardy,  lUi,  8  Exch.  880;  I^amk  ▼.  Edward;  8  £xeh.  214;  ifoyor 
<rf  Btrwiek  t.  Oswaid,  8  £.  &  B.  668 ;  Mayor  o/  CUfton  t.  SiUy,  7 
S.  &B.  97. 

Then  the  defendants  deny  liability  for  certain  moneys  receiYed 
by  the  treasurer  under  statute  16  Vic,  oh.  184,  and  18  Vic.  ch.  2, 
as  to  effect  of  office  being  Taried  {Fybu»  t.  Oibb,  6  £.  &  B.  902), 
but  here  no  Tarianoe  by  adding  certain  mon^s  which  were  to 
oome  to  his  hands,  12  Vic,  ch.  81,  sec.  172. 

Anderion  on  same  side.  Thompton  t.  McLean,  17  U.C.Q.B.  495, 
is  the  case  on  which  defendants  will  rely ;  it  is  to  be  distinguished 
by  the  fact  of  the  172  sec.  12  Yic,  ch.  81.  Fybut  t.  Oibb,  6  £. 
&  B.  902,  also  suggests  a  further  distinction.  If  plaintiff  had  re- 
plied instead  of  demurring,  we  could  only  liave  replied  the  statute 
which  is  matter  of  law,  not  of  fact — ^to  be  submitted  to  a  jury. 

Irvinff  contra.  The  eases  as  to  by-laws  dted  are  not  ^plicable. 
Insists  that  law  requires  the  security  to  be  to  the  corporation, 
and  it  must  be  by  its  corporate  name. 

Plea  good.  Though  council  may  appoint  for  a  year  definitely 
if  they  please — ^that  will  be  an  appointment  during  pleasure— and 
the  plea  arers  the  office  was  terminated. 

Otwald  T.  The  Mayor  of  Berwiekf  and  the  latter  case  is  altogether 
la  defendants'  fsTour. 

Mayor  of  Cambridge  T.  Dennie,  27  L.  J.  Q.  B.  474. 

Barlow,  the  treasurer,  at  the  end  of  1868,  owed  X198 ;  subse- 
quently he  paid  up,  so  that  he  only  owed  £70  or  £80.  Afterwards 
he  agiin  increased  his  debt  Defendants  may  take  adTantage  of 
his  payment,  but  cannot  be  liable  for  increase  by  subsequent 
liabiUties ;  the  bond  only  extends  to  the  year  1868. 

Dbapbr,  0.  J. — The  defendants  hsTS  not  denied  the  bond  de- 
clared upon.  At  the  date  of  that  bond,  28th  of  February,  1858, 
by  the  2nd  section  of  12  Vic.  ch.  81,  all  the  corporate  powers 
possessed  by  the  plaintiffs,  were  to  be  exercised  by,  through,  and 
m  the  name  of  the  Municipality  of  the  Township  of  BeTcrley. 
Their  present  corporate  name  is  given  by  Con.  Stat  U.  C,  ch. 
64,  see.  4. 

The  question  would  have  assumed  a  different  shape  if  non  eet 
factum  bad  been  pleaded,  and  we  must  have  determined  whether 
the  bond  would  not  be  ralid,  notwithstanding  the  error  of  the 
name,  in  accordance  with  the  principles  of  many  old  cases  which 
are  collected  in  Com.  Dig.,  titie  Capaci^  B.  6,  Bacon  Abr., 
Corporation  C. 

But  by  pleading  over  it  was  admitted  that  the  defendants  made 
this  bond  to  the  plaintiffs  by  the  name  of  the  Beverley  Municipal 
Council,  and  I  think  they  cannot  return  to  this  objection  on  a  de- 
murrer to  their  plea,  even  if  it  were  available,  which  at  present 
I  am  not  prepared  to  decide.  It  is  on  the  record,  and  if  it  be 
error  they  are  not  prevented  from  taking  advantage  of  it 

Then  as  to  the  Plea,  it  asserts  that  the  appointment  of  Barlow 
as  treasurer,  ''was  an  annual  appointment;"  that  his  appoint-, 
ment  as  treasurer  iermmated  at  the  end  of  the  municipal  year, 
1868,  and  that  during  the  currency  of  that  Tear  he  did  aocount, 
fto.,  and  did  pay  over,  ite.,  all  moneys,  &c.,  due  by  him  to  plain- 
tiffs, during  the  currency  of  his  appointment  as  treasurer  for  the 
year  1868,  and  according  to  Kiteon  v.  Julian^  (4  S.  &  a  864)  the 
allegation  in  the  plea  that  the  appointment  vras  for  one  year  and 
no  longer  being  admitted  by  the  demurrer,  it  had  the  same  effect 
as  if  tha  same  period  of  appointment  had  been  redted  in  the  con- 1 


dition  of  the  bond,  and  brought  the  case  within  the  principle  of 
Lord  Arlington  v.  Merriekt,  in  a  note  to  which  the  cases  down  to 
1845  are  referred  to,  8  Wm.  Sanod.  415b,  note  A.  That  however 
was  a  case  in  which,  apart  from  the  record,  the  court  could  have 
no  knowledge  of  the  duration  of  the  appointment,  whether  it  was 
for  one  year  or  more.  But  by  12  Vic.  ch.  81,  sec.  171,  it  is  made 
the  duty  of  municipal  councils  of  townships  to  appoint  a  treasurer 
who  shall  hold  office  during  their  pleasure;  and  by  section  178 
of  the  same  act,  the  treasurer  as  well  as  other  officers,  with  regard 
to  whose  period  of  service  no  other  provision  is  made  by  the  act, 
shall  bold  their  offices  untU  removed  thersflnom  by  the  municipal 
council  for  the  time  being.  The  case  then  seems  to  me  to  fall 
within  the  decision  of  Curling  v.  Chalklen,  8  M.  &  S.  502,  where  a 
plea  very  similar  was  held  to  be  bad  for  two  reasons :  1st,  that  it 
should  have  been  averred  that  it  vras  an  annual  office  at  the  time 
the  bond  was  made.  2nd,  that  the  appointment  was  under  an 
act  of  parliament  which,  so  fkr  fh>m  limiting  it  to  ene  year,  pro- 
vides expressly  for  its  longer  continuance. ,  Here  the  words  of  the 
condition  are  general,  extending  over  any  period  during  which 
Barlow  should  hold  office ;  the  public  statute  law  is  in  direct  con- 
tradiction to  the  assertion  in  the  plea  that  the  appointment  is 
annual,  and  there  is  no  averment  of  any  special  appointment 
differing  in  terms  from  the  provisions  of  the  statute,  nor  any  thing 
in  the  condition  qualifying  the  liability  by  any  special  appoint- 
ment, if  there  was  one,  which  on  the  demurrer  we  have  no  no- 
tice of. 

I  think  therefore,  this  plea  is  bad.  This  determination  renders 
it  useless  to  consider  the  1st  and  8rd  questions  submitted  by  the 
special  case. 

As  to  the  second  question,  which  strictly  speaking,  on  this 
record,  and  after  our  judgment  on  the  demurrer,  arises,  if  at  all, 
only  as  to  the  amount  of  damages,  I  cannot  say  I  have  entertained 
any  serious  doubt  Nothing  can  be  more  general  than  the  language 
of  the  condition  that  Barlow  shall  make  and  give  **  a  true  and  just 
account  of  all  such  sums  of  money,  notes,  chattels,  and  other 
things  that  have  or  may  come  into  his  himds  or  possession  as 
treasurer  aforesaid,  and  shall  pay  or  deliver  over  to  his  successors 
in  office  or  any  other  persons  duly  authorised  to  receive  the  same, 
all  such  balance  or  sums  of  money,  notes,  chattels,  and  ether 
things  as  shall  be  in  his  hands,  and  doe  by  himself  to  the  said 
Beverley  Municipal  Council."  • 

The  objection  is :  Is.  That  by  16  Yic,  ch.  184,  the  municipal 
councils  were  authorised  to  impose  duties  on  pedlers  and  hawkers, 
and  to  require  them  to  take  out  licenses ;  to  require  auctioneers, 
persons  selling  liquors  by  retul,  in  places  other  than  houses  of 
public  entertainment,  (as  to  which  the  councils  had  already  the 
same  power,)  and  persons  keeping  billiard  tables  for  hire  or  gain, 
to  take  out  licenses,  paying  for  tiiem  such  sums  as  the  councils 
should  by  by-law  determine,  which  sums  should  be  ooLleoted  and 
received  by  such  municipal  officers  as  the  councils  should  appoint 
to  receive  the  same.  That  large  sums  would  consequently  oome 
into  the  treasurer's  hands,  thereby  increasing  the  rislc  of  the  de- 
fendants as  his  sureties,  and  altering  the  nature  of  his  office  by 
adding  to  the  extent  of  his  duties. 

2nd.  That  under  the  18  Vic,  ch.  2,  moneys  arising  firom  the 
sale  of  clergy  reserves,  remaining  unexpended  and  unappropriated 
under  the  2nd,  Srd,  and  4th  sections  of  the  act,  are,  by  the  6th 
section,  to  be  apportioned  among  the  several  *' county  and  city 
munieyjfaliUee**  in  proportion  to  their  population,  and  the  portion 
coming  to  each  municipality  shall  be  paid  over  by  the  R^oeiver- 
General  to  the  treasurer,  chamberl^n,  or  other  officer  having  the 
legal  custody  of  the  moneys  of  each  municipality,  and  shall  make 
part  of  the  general  funds  of  the  municipality. 

As  to  the  first,  I  do  not  see  how  the  question  arises;  for  it  no 
where  appears  that  any  by-laws  imposing  such  duties  or  license 
fees  have  been  passed,  or  that  the  treasurer  has  by  any  by-law 
been  appointed  to  receive  the  same,  without  which  either  we  must 
hold  that  by  the  conferring  on  township  councils  additional  means 
and  power  to  increase  their  revenue,  although  unexeroiaedt  the 
character  of  the  office  of  treasurer  is  altered  and  the  risk  of  the 
sureties  increased,  or  we  must  overrule  the  objection.  The  latter, 
in  my  opinion,  is  the  proper  course. 

Then  as  to  the  second,  the  township  municipalities  are  not  re- 
ferred to  ia  the  6  section  of  the  above  clergy  reserve  act    The 
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Mt  howeTer  is  amended  by  19  &  20  Vic,  ch.  16,  which  directs  the 
spportionment  of  the  unexpended  and  unappropriated  moneys  to 
be  made  among  the  several  ciUes,  towns,  incorporated  Tillages, 
and  township  municipalities  in  Upper  Canada,  commencing  with 
the  balance  on  81st  of  December,  1856.  Whether  any  such  pay- 
ments were  made  to  Barlow  during  the  terms  for  which  it  is 
sought  to  make  these  defendants  responsible,  does  not  appear. 

But  on  a  more  general  ground,  I  am  of  opinion,  and  I  belicTe 
my  brothers  fully  concur  with  me,  that  the  creation  of  additional 
sources  of  refenue  can  no  more  be  treated  as  altering  the  nature 
of  the  office,  or  the  duties  of  the  treasurer,  or  the  risk  of  the 
sureties,  than  the  increase  of  rates  and  assessments  levied  upon 
subject  matters  within  the  power  and  authority  of  the  council  at 
the  time  the  sureties  entered  into  their  obligation,  could  be  held 
to  have  such  an  effect.  I  cannot  conceive  that  such  was  the  in- 
tention  of  the  parties  apart  from  the  bond,  and  neither  the  bond 
or  condition  contain  any  thing  to  lead  to  such  a  conclusion. 
There  is  no  undertaking  expressed  or  implied  that  the  municipal 
revenues  shall  remain  tn  9tatu  quo  as  to  their  sources,  any  more 
than  there  is  as  to  their  amount ;  the  increase  of  the  latter  must 
certainly  have,  in  the  very  nature  of  things,  been  expected.  So 
long  as  the  duties  to  be  performed  by  the  treasurer  as  to  receiving 
and  paying  out  aU  moneys  of  the  municipality,  so  long  I  consider 
the  liability  of  his  sureties  as  to  such  receipts  and  payments  is 
unaffected. 

I  think,  therefore,  the  sureties  are  liable  for  every  deficiency 
arising  on  receipts  from  these  two  sources,  as  well  as  firom  any 
other,  which  is  not  contested. 

The  plaintiffs  are,  in  my  opinion,  entitled  to  the  poiiea. 

Per  cur. — PoBtea  to  plaintiffs. 

See  Mayor  of  Cambridge  v.  Dennit,  6  Jar.  N.  S.  265 ;  Barclay 
T.  Municipal  Council  of  Darlington^  11  U.  C.  Q.  B.  470;  JFishtr  v. 
MunieipiU  Council  of  Vaughan,  10  U.  C  Q.  B.  492 ;  Uatokitia  v. 
Municipal  Council  of  Huron,  ^e.,  2.  U.  C.  C.  P.  72;  Farrellr. 
Mayor  and  Town  Council  of  London,  12  UJ  C.  Q.  B.  848  ;  WilketT, 
Clement,  9  U.  C.  Q  B.  889 ;  Cole  v.  Ch-een,  6  M.  ft  G.  872 ;  Judd 
T.  Read,  6  U.  C.  C.  P.  862;  Webtter  v.  Maeklem,  4  U.  C.  C.  P. 
266 ;  R.  V.  Juttieet  of  Leicester,  7  B,  ft  C.  7;  R.r.  Birmingham, 
8  B.  ft  C.  29  ;  Kitton  v.  Julian,  4  £.  ft  B.  854;  Mayor  of  Berwick 
▼.  Oewald,  8  £.  ft  B.  658 ;  Curling  v.  Chalklen,  8  M.  ft  S.  502 ; 
Frank  v.  Edwards,  8  Exoh.  214  ;  Holland  v.  Lea,  9  Exch.  480. 


Cbaio  ▼.  Bavkin  bt  al. 

A  gtnanl  Kbool  mMthis  baTlog  pMnd  a  molottoii,  "That  th«  ezpenaet  of  tbe 
■diool  Motion  be  pttid  tiy  a  voliintaxx  mbserlptioii  and  the  belnnoe  to  be  nliied 
from  a  tax  to  be  leried  npon  the  parents  and  guardians  of  thoae  aending  dtildrtn 
to  tbe  ■bool.'*  The  school  Trnstees,  after  the  ihilnre  of  the  Tolnntary  snbscrip- 
tk>n,  levied  a  general  rate,  upon  which  this  reploTln  aroae,  the  plaintUf  contend- 
ing that  h*  was  not  liable  as  not  being  agaardian  or  parent  of  a  dklld  attending 
the  schooL 

Bdd,  that  tbe  trustees  had  no  authority  to  tax  parents  or  guardians  of  those 
sending  children,  or  to  alter  or  annul  the  resolution,  and  that  the  10th  subeeo* 
Mod.  of  the  aet  authorised  the  levy  as  made. 

RspLBYiH  by  John  Craig  against  Hugh  Rankin,  Reuben  Spoon- 
er,  Patrick  Daly,  and  James  Swift,  for  a  cow,  value  £5. 

Pleat  1st. — ^That  defendants  did  not  take. 

2.  Cognisance  by  defendant  Swift,  that  the  the  other  defendants 
were  school  trustees  of  school  section  number  14,  in  the  township 
of  Kingston,  and  that  the  plaintiff  was  liable  to  be  rated  for  school 
purposes  in  said  section ;  that  a  rate  was  imposed  by  said  trustees, 

and  plaintiff  was  thereby  rated  for  the  sum  of That  a  list 

or  warrant  was  delivered  by  said  trustees,  to  defendant  Swift,  who 
was  collector  of  said  school  section,  that  defendant  Swift  deman- 
ded amount  of  rate  from  plaintiff,  which  he  refused  to  pay,  where- 
fore defendant  Swift  took  said  goods  as  a  distress  for  said  rate. 

8rd.  Avowry  by  the  other  defendants,  Bankin,  Spooner,  and 
Daly,  as  trustees  of  said  school  section,  setting  out  same  facts  as 
in  the  cognisance  of  defendant  Swift. 

Replication.— 1st  Joins  issue  on  defendants*  pleas.  2nd.  As 
to  oognisance  of  defendant  Svrift,  that  plaintiff  was  not  the  occu- 
pier of  property  in  school  section  No.  14,  nor  liable  to  be  rated  as 
in  the  cognisance  mentioned. 

Srd.  As  to  cognisance  of  defendant  Swift,  that  before  assessing 
said  rate,  to  wiC  on  the  }8tb  of  Juna,  1858,  at  the  annual  meeting 


of  said  school  section  it  was  decided  that  the  expenses  of  said  school 
section  should  be  provided  by  a  voluntary  subscription;  that  a 
large  amount,  to  irit,  £50,  was  subscribed,  which  the  trustees 
should  have  collected  before  imposing  said  rate,  but  that  sud 
trustees  did  not  collect  said  subscription,  but  unlawfully,  &c.,  made 
said  rate  and  delivered  said  list  and  warrant  to  defemUuit  Swift  to 
coHect  same. 

4th.  As  to  avowry  of  defendants  Rankin,  Spooner  and  Daly, 
same  as  to  defendant  Swift 

Rejoinder  by  defendant  Swift. — 1.  Joins  issue  on  plaintiff's  plea 
to  cognisance  of  the  defendant  Swift. 

2nd.  Joins  issue  on  plaintiff's  second  plea  to  oognisance  of 
defendant  Swift 

8rd.  Also,  as  to  said  second  plea  to  defendant  Swift's  oognisance. 
That  said  resolution  was  in  the  following  words :  ^<  Resolved  that 
the  expenses  Of  the  school  section  be  paid  by  voluntary  subscription, 
and  the  balance  be  raised  from  a  tax  to  be  levied  upon  the  parents 
and  the  guardians  of  those  sending  children  to  the  school."  That 
the  only  amount  subscribed  under  said  resolution  was  £2  2s.  6d., 
and  was  wholly  insufficient  to  deflray  the  expenses  of  tiie  school, 
and  could  not  be  collected,  wherefore  the  amount  provided  by  said 
resolution  by  any  proceedings  that  could  legally  be  taken  there- 
under being  insufficient  to  defray  expences  ai  school,  said  rate  was 
duly  made  and  imposed  to  defray  balance  and  amount  due,  or  to 
become  due  for  expenses  of  the  school  section. 

4th.  Defendants  Rankin,  Spooner  and  Daly  join  issue  on  plain- 
tig's  plea  to  the  avowry. 

6th.  Defendants  Rankin  and  others,  also  as  to  said  plea  rejoin 
same  facts  as  defendant  Swift 

Surrejoinder  by  plaintiff— -1.  Joins  issue  to  replication  to  said 
plea  to  defendants  Swift's  cognixance. 

2.  As  to  the  said  replication,  also  says  that  he  the  plaintiff  was 
not  nor  is  a  parent  or  guardian  of  a  child  or  children  sent  to  said 
school,  and  that  the  rate  could  not  be  legally  imposed  on  him. 

8.,  Joins  issue  on  replication  of  defendant  Rankin  and  others  to 
plointiff's  second  plea  to  avowry  of  Rankin  and  others. 

4.  As  to  said  replication,  same  as  to  Swift's  replication. 

Demmurrer  by  defendant  Swift  to  surrejoinder  on  the  following 
grounds :  that  the  said  surrejoinder  admits  the  fact  stated  in  the 
replication  to  which  it  professes  to  be  an  answer,  but  shews  no 
sufficient  answer  thereto ;  that  the  rate  required  to  pay  the  expen- 
ses of  the  school  section  could  only  be  levied  and  collected  of  the 
ft'eeholders  and  householders  of  the  section,  and  that  the  plaintiff 
being  a  freeholder  or  householder  of  the  sectlpn  was  liable  to  said 
rates,  and  that  he  was  not  exempt  from  such  rate  by  reason  of  his 
not  being  the  parent  or  guardian  of  a  child  or  children  sent  to  or 
attending  the  school  of  said  section ;  that  the  mode  of  raising  the 
balance  of  the  expenses  of  the  school  section  provided  by  the  re- 
solution set  forth  in  said  replication  is  unreasonable  and  illegal, 
and  the  trustees  could  not  legally  carry  out  the  said  resolution, 
and  what  waa  provided  by  said  resolution  was  insufficient  to  defray 
the  expenses  of  the  school  section,  and  the  trustees  were  therefore 
justified  in  levying  the  amount  by  rate  on  all  the  freeholders  and 
householders  of  the  section. 

Demurrer  by  defendants  Rankin  and  others  to  surrejoinder, 
the  same  grounds  as  demurrer  of  defendant  Swift 

Richards,  Q.C,  for  defendants,  referred  to  McMillan  v.  Rankin, 
19  Q.  B.  U.  C.  856. 

Mo  counsel  appeared  for  plaintiff. 

Drapxb,  C.  J. — A  similiar  question  in  a  suit  brought  by  one 
McMillan  agaiast  these  same  defendants,  upon  similar  pleadings, 
was  decided  last  term  by  the  Court  of  Queen's  Bench  on  demurrer 
in  favour  of  the  defendants. 

I  quite  agree  in  that  conclusion,  and  I  have  had  more  trouble  in 
reading  the  pleadings  in  this  demurrer  book  than  in  making  up  iqy 
mind  upon  the  question  raised. 

The  rejoinder  is  no  answer  to  the  replication.  By  section  27, 
of  Consolidated  Statutes  U.  C,  sub-section  1,  (division  C.,)  the 
secretary  and  treasurer  is  to  receive  and  account  for  all  school 
moneys  collected  by  rate  bill,  subscription,  or  otherwise  fh>m  the 
inhabitants  of  the  school  section;  by  sub-section  2,  they  may 
appoint  a  collector  to  collect  the  rates  imposed  by  them  on  the 
inhabitants  of  their  school  section  or  the  sums  whieh  the  inhabi- 
^llt■  have  aiibMribed,  and  soeh  ooUector  shall,  by  virtue  of  a 
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warrant  Bigned  by  a  mijoritj  of  the  trostees,  hare  the  same  power 
in  ooileotlng  the  sohool  rate  or  subaoription  and  shall  proceed  in 
the  same  manner  as  ordinary  eoUectors  of  eoanty  and  township 
rates  and  assessments.  The  10  sub-seotion  of  the  same  section 
aathorises  the  trustees  to  provide  for  the  salaries  of  the  teaohers 
and  all  other  expenses  of  the  school  in  such  manner  as  may  be 
desired  by  a  mfljority  of  the  freeholders  and  householders  of  the 
section  at  the  annual,  or  a  special  school  meeting,  and  to  employ 
all  lawful  means  to  collect  the  sums  required  for  such  salaries  and 
expenses,  and  if  the  sumt  thus  provided  be  intufident  to  d^ay  all 
the  expenses  of  the  school  the  trustees  may  assess  and  cause  to 
be  collected  an  additional  rate  in  order  to  pay  the  balance.  The 
12oth  section  of  the  same  act  declares  that  all  the  school  expenses 
of  each  section  shall  be  provided  for  by  all  or  any  of  the  three  fol- 
lowing methods :  1st.  Voluntary  subscription.  2nd.  Rate  bill  for 
each  pupil  attending  the  school.  8rd.  Bate  upon  property.  The 
replication  to  the  plaintiirs  second  plea  to  the  oognisance  of  one 
defendant,  and  the  avowry  of  the  other  three,  sets  forth  the  only 
resolution  passed  at  the  annual  school  meeting  of  the  section  in 
question  in  these  words,  '*  Resolved,  that  the  expenses  of  the 
school  section  be  paid  by  voluntary  subscription,  and  the  balance 
be  raised  from  a  tax  to  be  levied  upon  the  parents  and  ffuardiane 
of  those  sending  children  to  the  school,"  It  avers  the  total  insuffici- 
ency of  the  voluntary  subscription  or  otherwise  under  the  said 
resolution  for  the  required  purposes,  and  that  even  that  sum  was 
not  paid  and  could  not  be  collected,  wherefore  the  rate  and  asses- 
ment  in  the  cognizance  and  avowry  respectively  mentioned  was 
duly  made  and  imposed  by  the  school  trustees  in  order  to  pay  the 
balance  of  the  school  expenses.  The  plaintiff  rejoins  that  he  was 
not  the  parent  or  guardian  of  a  ehild  sent  to  or  attending  the  school, 
and  that  a  tax  coiSd  not  lawftilly  be  levied  upon  him  for  the  balance 
of  the  said  expenses,  according  to  the  terms  of  the  said  resolution. 
He  thus  admits  this  was  the  only  resolution  passed,  and  admits 
also  the  total  failure  of  the  voluntary  subscription,  and  relies  upon 
a  matter  which,  whatever,  may  have  been  intended,  oertainly  is 
not  expressed  in  the  resolution.  He  treats  the  resolution  as  pro- 
viding for  the  school  expenses  by  two  out  of  the  three  methods 
mentioned  in  the  125th  section,  namely  voluntary  subscription, 
and  rate  bill  imposed  on  each  pupil  attending  the  school,  and  sets 
up  as  an  answer  that  he  is  not  a  parent  or  guardian  of  any  child 
sent  to  the  school,  meaning  thereby  that  the  resolution  of  the  an- 
nual meeting  authorises  a  rate  or  tax  upon  suoh  parents  or  guar- 
dians and  on  no  one  else  to  make  up  any  deficiency  in  the  voluntary 
subscription.  But  the  resolution  provides  for  a  tax  on  the  parents 
or  guanlians  of  thos^  sending  children,  not  of  the  children  sent  to 
the  school ;  and  the  trustees  had  no  authority  by  law  to  tax  suoh 
parties  or  amend  this  absurd  resolution,  and  therefore  they  had  to 
iresort  to  the  authority  given  in  the  10th  sub-section  of  section  27, 
already  set  out,  in  the  event  of  the  sums  provided  at  the  annual 
school  meeting  being  insufficient.  This  is  what  they  rely  upon  in 
the  replication,  and  what  the  r(\Joinder  attempts  to,  but  does  not, 
ifteet 
}  tlunk  the  defendants  entitled  to  judgment  on  this  demurrer. 

Judgment  accordingly. 


JosiPB  KuAaMBa  v.  Josiph  Gliss. 

Married  Womet^—Bffed.  of  OnuoL  Stai.  U.  C.  cap.  T^—AcOon. 

Bddf  that  the  OonioL  Stat  U.  0.  cap.  73,  Intttaled  "An  Act  respecting  certain 

g^ieparate  righU  of  property  of  married  women,'*  does  not  alter  the  disability  of 
a  married  woman  to  contract ;  and  that,  since  the  statute,  a  married  woman  is 
no  more  enalried  to  bind  herself  by  contract  than  she  was  before  that  atatate. 

Aid  altOf  that  the  objeeta  of  the  statute  are — 1.  To  protect  a  married  woman  In 
tiie  right  to  her  separata  property  frtso  Arom  the  debts  and  contracts  of  the 
hasband.  2.  To  secure  her  earnings  to  herself,  nnder  certain  circumstances. 
•8.  To  enable  bar  eraditora  to  obtain  sattslhction  out  of  her  separate  property 
for  debts  inenrred  dun  sola.  4.  To  rnleaae  the  husband  from  liability  Ibr  such 
debts,  though  he  moat  be  Joined  in  the  action  against  her  if  he  be  a  resident 
of  thaProTlnoe. 

SWd  «is0»  that  tUs  prorlaioiw  psoHsaiy  Ibr  thaae  purpqass  being  departuraa  flrom 
the  common  law,  so  fiur  aa  necessary  to  «!▼•  the  pro?lslona  fhll  etttci  the 
common  law  must  be  held  to  be  superseded  or  them,  out  thai  the  common  law 
cannot  be  held  to  be  InfHoged  any  fhrther  than  really  necesaary  for  obtaining 
the  full  aeaaore  of  relief  the  act  was  Intended  to  glra. 

Mdd  also,  that  for  a  oonvendon  of  the  wife's  separate  personal  property  duiag 
coTcrture,  the  husband  may  sue  without  joining  his  wife  as  a  co-plaintiff. 

(Michaelmas  Term,  1860.) 

!f  1)0  declaration  stated  in  the  first  count  that  defendant  wrong- 


fully deprired  plaintiff  of  the  use  and  possession  of  his  goods 
enumerating  them,  and  in  the  second  count — Ihat  defendant 
oooTcrted  to  his  own  use  the  pluntiff's  goods  and  chattels. 

The  pleas  were  : — 1st  Not  guilty.     2nd.  €h>ods  not  pl^tiffs. 

The  case  was  tried  at  &rlin,  in  November,  1B60,  before 
Hagarty,  J. 

The  goods  were  s^ied  in  Angust  last,  by  direction  of  the  de- 
fendant on  the  plaintiff's  preHnises  under  two  ezeeutions  issued 
out  of  the  DlTision  Court,  in  suits,  in  one  of  which  the  defendant 
was  plaintiff,  and  Barthold  Frochly  and  Dorothea  Kraemar,  were 
defendants.  Dorothea  Kraemar  was  plaintiff's  wife  and  Frochly 
is  her  8on-in4aw.  By  the  sale  more  than  enough  to  satisfy  these 
two  executions  was  made  and  the  residue  was  applied  in  satisfae- 
tion  of  another  execution  against  Frochly  who  liTed  in  the  same 
house  with  plaintiff  and  his  wife.  This  was  because  that  the 
bailiff  assumed  that  part  of  the  property  seised  and  for  which  this 
action  was  brought  belonged  to  Frochly,  and  the  bailiff  swore 
that  sometimes  he  would  claim  the  property  and  sometimes  Mrs. 
Kraemar.  It  appeared  that  she  had  been  a  widow  and  plaintiff 
used  to  Uto  as  a  serrant  with  her  and  afterwards  in  January,  I86O9 
married  her.  The  plaintiff  was  present  at  the  sale  but  said 
nothing.  Frochly  swore  that  the  oxen  which  were  s^ed  and 
sold  belonged  to  the  plaintiff  before  he  married  the  widow,  and 
that  the  notes  sued  upon  in  the  DiTision  Court  were  made  after 
the  marriage,  and  in  the  abeenoe  of  plaintiff.  That  plaintiff  got 
the  yoke  of  oxen  from  the  widow  a  year  before  he  married  her 
for  his  wages  for  the  preeeding  year.  Frodily  had  Uved  with  the 
widow  scTeral  years — he  worked  the  cleared  land  on  the  farm  on 
shares.  The  plaintiff  was  clearing  more  land  for  himself  and  his 
wife.  Excepting  the  oxen,  Frochly  swore,  the  rest  of  the  property 
in  question  had  belonged  to  the  widow,  but  that  he  understood 
that  after  marriage  she  gave  it  all  up  to  the  plaintiff.  The  notes 
sued  upon  were  gi?en  in  lieu  of  others  which  became  due  in  the 
preceding  falL  He  explained  that  the  threshing  machine,  waggon 
and  sleigh  were  hired  to  him  and  therefore  he  claimed  them  when 
an  execution  came  against  her ;  if  an  execution  came  against  him- 
self, he  told  what  was  hers  and  what  was  his  own. 

On  the  defenee  it  was  sworn  that  the  defendant's  son  and  not 
the  defendant  directed  the  seisure;  that  it  was  the  son  who  bought 
and  not  the  defendant— though  the  things,  the  price  of  which  were 
endorsed  on  the  execution,  as  costs,  and  so  accepted  by  defendant^ 
which  things  the  defendant  sold  for  the  son's  benefit  as  part  of  the 
son's  *<  share  of  inheritanoe"  fh>m  defendant  The  defendsnt  it  was 
howcTcr  stated  by  the  son  was  at  the  sale  and  bought  a  whipple- 
tree— another  witness  swore  he  had  purchased  the  oxen  before  the 
bailiff's  sale  from  the  plaintiff  both  from  him  and  his  wife  after 
their  marriage,  giving  two  notes  he  held  against  her  for  the 
prices.  No  time  was  fixed  when  he  was  to  take  them,  and  he 
allowed  them  to  be  worked  on  their  farm.  He  said  he  thought 
he  eould  have  them  when  he  liked  but  that  he  only  took  them  as 
security  for  the  debt  though  he  was  willing  to  have  taken  them  in 
payment  There  were  writings  showing  the  nature  of  the  trans- 
action not  produced. 

The  jury  was  asked  to  say  whether  the  defendant  directed  the 
seizure,  and  whether  the  oxen  were  the  plaintiff's  own  property, 
and  the  learned  judge  asked  them  if  they  found  both  these  points 
in  the  plaintiff's  fsTour  to  assess  damages  for  the  taking  tiie  oxen 
separately.  He  ruled  that  as  the  eridence  stood  the  defendant 
could  not  set  up  the  claim  of  the  the  third  party  to  the  ownership 
as  an  answer  to  plaintiff.  For  the  defendant  it  was  contended 
that  the  wife  must  be  joined  with  the  husband  as  a  plaintiff:  and 
it  was  agreed  that  he  should  have  leave  to  move  on  this  point ; 
and  the  learned  judge  directed  that  the  plaintiff  might  sue  alone. 

The  jury  found  for  the  defendant,  but  valued  the  oxen  at  $66. 

Thos,  MOUr  in  Michaelmas  Term  obtained  a  rule  nisi  fbr  a  new 
trial  on  the  law  and  evidence,  and  because  the  verdiet  was  con- 
trary to  the  learned  judge's  charge. 

M.  C,  Cameron,  shewed  cause.  He  referred  to  the  Con.  Stat 
of  U.  C.  cap.  78,  sees.  14  and  18,  Fineh  v.  Hooke^  Salk.  7,  MUnes 
et  al  V.  Milnes,  3  T.  R.  627,  Birch  v.  Leake,  2  D.  &  L.  88. 

Harrison,  R,  A,  contra. 

DBAPxn,  C.  J. — There  is  no  doubt  of  the  general  principle  that 
marriage  operates  as  an  absolute  gift  in  law  to  the  hnsbMud  of 
ail  the  gqods  and  ohattels  and  personal  property  of  the  wlfli. 
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This  action  is  not  brought  for  the  oonversion  of  the  goods  of  the 
ffife  before  her  iparriage  to  the  plaintiff,  and  therefore  the  oases 
of  Milnu  T  MUneSf  to  which  may  be  added  Morgan  ▼.  Cubitt  8 
Exch.  612  and  DaUon  y.  Midland  Co.^  8  C.  B.  474,  do  not  uppW, 
Ayling  t.  Mfhuiher,  6  A.  &  E.  269,  Caine  v.  Birch,  7  M.  i  W. 
188,  and  Birdi,  Feagram,  13  C.  B.  649,  all  are  in  the  hnsband's 
favonr.  Unless  the  proTincial  statute  makes  a  difference  I  think 
there  is  no  doubt  the  plaintiff  has  a  right  to  recover. 

The  Ist  section  of  that  act  declares  that  every  women  married 
since  4th  May,  1859,  shall  and  may  have  hold  and  enjoy  all  her 
real  and  personal  property  Hf  there  be  no  marriage  contract  or 
settlement)  "  free  from  the  aebts  and  obligations  of  her  husband, 
and  from  his  control  or  disposiUon  without  her  consent  in  as  full 
a  manner  as  if  she  continued  sole  and  unmarried." 

The  2nd  section  applies  to  the  case  of  women  married  before 
4th  May,  1859,  makes  a  similar  provision  as  to  real  estate  not  on 
chat  day  taken  possession  of  by  the  husband,  by  himself  or  his 
tenants  and  as  to  personal  property  not  then  reduced  into  the 
potsession  of  her  husband. 

The  14th  section  enacts  that  every  woman  having  separate  pro- 

Serty,  real  or  personal,  not  settled  by  any  antenuptial,  shall  be 
able  upon  any  separate  contract  made  or  debt  incurred  by  her 
before  marriage,  it  married  after  4th  May,  1859,  to  the  extent  and 
value  of  such  separate  property  In  the  same  manner  as  if  she  were 
sole  and  unmarried. 

Section  16  enables  every  married  woman  after  14th  May,  1859, 
by  devise  or  bequest  executed  in  the  presence  of  two  or  more 
witnesses  to  dispose  of  her  separate  property,  real  or  personal, 
whether  acquir^  before  or  after  marriage  among  her  children, 
issue  of  any  marriage  and  failing  any  issue  then  to  her  husband 
or  as  she  shall  fit  in  the  same  manner  as  if  she  was  unmarried. 

Section  18  provides  that  in  any  action,  &o.,  by  or  against  a 
married  woman,  upon  any  contract  made  or  debt  incurred  by  her 
before  her  marriage)  her  husband  shall  be  made  a  party  if  resid- 
ing within  the  province ;  but  if  absent  therefrom,  the  action  shall 
proceed  against  her  alone. 

This  statute  does  not  alter  the  power  of  a  married  woman  to 
make  a  oontraot.  She  is  not  enabled  to  bind  herself  while  a  feme 
covert  more  than  she  could  before  it  was  passed.  It  appears  on 
the  evidence  that  the  plaintiff's  wife  was  sued  without  her  husband 
being  joined  on  a  promissory  note  made  by  her  after  marriage. 
Sneh  fact  in  my  opinion  if  proved  before  the  judge  entitled  her 
to  have  the  action  dismissed  as  against  herself.  The  note  was  as 
against  her  void.  If  she  had  been  sued  on  a  contract  made  before 
the  marriage,  her  husband  should  have  been  joined.  Her  marriage 
being  proved,  would  have  been  a  bar  to  the  maintenance  of  the 
action  against  herself,  inasmuch  as  her  husband  resided  in  the 
province. 

It  may  be  questioned  whether  on  the  present  pleadings,  it  was 
open  to  the  defendant  to  set  up  the  proceedings  in  the  Division 
Court  as  a  defence.  The  point  was  not  taken  however  for  the 
plaintiff.  But  if  this  defence  was  not  available  then  the  defend- 
ant appears  to  have  seized  property  out  of  the  possession  of  the 
plaintiff;  for  prima  facie  this  property,  if  it  were  all  the  wife's, 
was  in  the  possestion  of  the  husband,  and  possession  alone  would 
enable  him  to  bring  this  action  against  a  wrong  doer. 

As  to  the  yoke  of  oxen  the  verdict  certainly  appears  to  be 
against  the  evidence.  They  were  not  the* wife's  at  the  time  of  the 
marriage :  and  if  in  fact  they  were  mortgaged  to  a  third  party,  or 
even  sold,  neither  of  which  was  legally  proved,  the  defendant 
shewed  no  right  to  take  them,  unless  they  were  the  wife's,  and 
therefore  so  far  the  verdict  is  wrong. 

Still  a  new  trial  ought  not  to  be  granted  if  the  plMutiff  cannot 
maintain  the  action  without  joining  his  wife,  unless  indeed  on  the 
ground  that  the  oxen  were  no  part  of  her  separate  property ;  and 
if  granted  on  that  ground  we  ought,  I  apprehend,  to  say  whether 
if  on  the  second  trial  it  should  appear  these  as  well  as  the  rest  of 
the  property  seised  was  hers  under  the  Statute  the  plaintiff  alone 
oan  maintain  tiie  action. 

Assuming  for  the  argument*s  sake  that  the  defendant  is  a  wrong 
doer  as  to  Sie  separate  property,  and  that  the  husband  oan  recover 
ike  full  value  in  this  action,  could  the  wife  under  any  cironm- 
stanoes  maintain  another  action  for  the  same  injury  after  his 
death  pleading  her  coverture  in  answer  to  the  statnte  of  limita- 


tions if  that  were  set  up  in  bar  of  the  claim  T  The  statute  doeS 
not  allow  her  to  sue  alone.  Even  for  a  cause  of  action  accruing 
to  herself  before  coverture  the  husband  must  be  joined.  The  18th 
section  expressly  requires  her  husband  to  be  sued  with  her  if 
it  necessarily  prevents  the  husband  suing  for  such  wrong  with 
joining  her.  The  primary  objects  of  this  act  seem  to  be :  first — 
resident  in  the  province,  though  the  reason  formerly  existing, 
namely,  his  liabiUty  to  pay  her  debts  no  longer  exists  under  the 
statute.  She  does  not  appear  to  have  any  means  given  her  of 
compelling  him  to  bring  an  action  for  injury  to  her  separate 
estate ;  apd  yet  it  could  not  have  been  intended  to  put  every 
wrong  to  hei:  separate  chattel  property  on  the  footing  of  chotes  in 
action,  belonging  to  her,  which,  unless  reduced  into  possession  by 
the  husband  survived  to  her,  or  if  it  does,  I  do  not  then  see  that 
protects  a  married  woman  in  the  right  to  her  separate  property 
free  from  the  debts  and  control  of  her  husband,  second — to  secure 
her  earnings  to  herself  under  certain  circumstances,  third — to 
enable  her  creditors  to  obtain  satisfaction  out  of  her  separate 
property,  for  debts  incurred  dtim  sola ;  and  lastly — to  relieve  the 
husband  frvm  liability  for  such  debts  though  he  must  be  joined  in 
the  action  against  her  if  he  be  resident  in  the  province.  Bvery 
provision  for  these  purposes  is  a  departure  from  the  common  law 
and  so  far  as  is  necessary  to  give  these  provisions  full  effect  we 
must  hold  the  common  law  is  enperseded  by  them.  But  it  is 
against  principle  and  authority  to  infringe  any  further  than  is 
necessary  for  obtaining  the  full  measure  of  relief  or  benefit  the 
act  was  intended  to  give.  I  do  not  perceive  tiiat  any  of  these 
provisions  either  in  letter  or  spirit  requires  us  to  hold  that  chattel 
property  which  belonged  to  the  wife  before  marriage  is  not  by  the 
marriage  placed  in  the  hands  and  under  the  protection  of  the 
husband,  Uiough  no  longer  subject  to  his  debts  or  to  his  disposal. 
And  if  he  has  the  right  to  the  possepsion,  although  the  right  of 
property  is  to  the  extent  set  forth  in  the  act  preserved  to  the  wife, 
1  do  not  see  why  he  may  not  sue  alone  for  any  iigury  or  wrong 
inflicted  on  any  part  of  that  property. 
I  think  there  &ould  be  a  new  trial  without  costs. 


ROBKBT  JaRVIS  HaMILTOK   AITO  MiLTOK  DaVIS  Y.   SAinTXL  F. 

HoLooMB,  John  McPhibsoit,  and  Saxubl  Cbanb. 

AeUononabOlqf4X€hange-~SgMrQl  d^fmdanU  JM^w^— Ch.  Al— Aral  gw< 

ditchargt  </om  atfendtaU—lU  fjfM, 

Hdd^  in  an  acfion  agalntt  the  drawers  aod  aooeplnn  of  a  Un  of  ezcluing*,  la 
which  plain  tilb,  the  holden.  recorered  ajudicmsoi  agalnat  all  the  defcndantf 
under  the  Omeolldated  Statutes  of  Upper  Oiinada,  eep.  42;  that  the  entry  of 
Jodgment  did  not  ereate  one  new  and  joint  llablilty  against  all  the  debndanta 

ijpuxrt^  as  to  the  effect  of  plaintiffs  issuing  a  Ot.  jSb.  a^nst  all  the  defendants, 
under  whldi  one  of  the  acceptors  was  arrested,  hailed  to  the  Umlts  chained  In 
execution,  and  subsequentlj  disdiarged  fttm  custody  f 

(Hilary  Term,  IWL) 

On  the  7th  January  last.  Bums,  J.,  made  an  order  in  this  cause, 
after  hearing  parties  on  affidavits,  that  the  writ  of  fieri  factM 
issued  in  this  cause,  and  directed  to  the  Sheriff  of  the  United 
Counties  of  7ork  and  Peel,  dated  the  6th  July,  1860,  against  the 
goods  and  chattels  of  the  defendants,  and  all  proceedings  had 
thereon  should  be  set  aside,  and  a  memorandum  of  satisfaction  be 
entered  as  to  the  judgment  signed  in  this  cause  on  the  12th  Jan* 
uary,  1858,  for  £606  11«.  %d.  damages,  and  £10  7«.  6<f.  costs.* 

Mr.  Harriion,  in  Hilary  Term,  moved  against  this  order  in  the 
alternative,  either  to  set  it  aside  altogether,  or  to  set  aside  so  much 
of  it  as  directs  a  memorandum  of  satisfaotion  to  be  entered. 

Oalt,  Q.  C.f  showed  cause. 

Dbapbb,  G.  J. — It  appears  by  the  affidavits,  that  the  defendant 
Holcomb,  together  with  his  partner,  one  Henderson,  drew  a  bill  of 
exchange  upon  the  other  defendants,  McPherson  and  Crane,  and 
that  the  plsintiffs  as  holders  of  this  bill  obtained  a  Judgment 
against  all  the  defendants,  whom  they  sued  In  one  action  under 
the  provisions  of  the  statute  of  Upper  Canada.  About  the  1st 
July,  1868,  a  ea,  ta,  was  issued  in  the  cause,  on  which  the  Sheriff 
of  Frontenac,  Lennox,  and  Addington  arrested  the  defendant 
McPherson,  who  gave  bwl  to  the  limits.  The  defSsndants  McPher- 
son and  Crane,  hi^,  on  the  2nd  January,  1858,  executed  a  deed  of 
assignment  of  all  their  real  and.  personal  estate,  in  trust  for  the 
benefit  of  all  creditors  who  should  execute  the  same.    The  plain- 
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tiffs,  by  their  duly  anthorised  attorney,  executed  this  assignment 
on  or  aboat  the  20th  Jaly,  1858,  and  their  attorneys  in  the  action 
signed  and  sent  to  the  Sheriff,  an  anthority  dated  the  8rd  Jnly, 
1858,  for  McPherson's  discharge,  and  the  Sheriff  discharged  him 
accordingly.  On  the  5th  Jnly,  1860,  the  plaintiffs  sued  out  a  writ 
ot  fieri  facias  against  the  goods  of  all  three  defendants,  directed  to 
the  Sheriffof  York  and  Peel,  endorsed  to  leyy  £526  198.  2d.,  with 
interest  from  12th  January,  1858,  £8  for  writs,  and  his  own  fees ; 
under  which  the  Sheriff  le?ied  upon  the  goods  of  the  defendant 
Holeomb.  The  plaintiff  Hamilton  made  an  affidavit,  that  when 
McPherson  was  discharged  from  custody,  it  was  upon  the  agree- 
ment that  snch  discharge  should  not  affect  the  debt  in  this  suit, 
or  any  other  remedies  oil  the  judgment  in  any  way. 

The  principal  difficulty  I  have  felt  in  this  case  is,  as  to  the  effect 
of  our  statute  (Con.  Stat.  U.  G.  ch.  42,  sees.  28,  24,  26,  26,  81,  82, 
85)  by  which  Uie  holder  of  any  bill  of  exchange  or  promisory  note 
is  enabled,  and  in  one  sense,  obliged  to  include  drawers,  makers, 
acceptors,  and  endorsers  in  one  action,  for  if  he  bring  se?eral  suits, 
there  shall  be  collected  the  costs  taxed  in  one  suit  only,  at  the 
election  of  the  plaintiff,  and  in  the  other  suits  the  actual  disburse- 
ments only.  By  forms  given  for  declaring,  the  plaintiff,  after 
stating  his  cause  of  action  against  all  the  parties  sued,  very  much 
in  the  old  form,  concludes :  *'  by  reason  whereof  the  said  defend- 
ants became  jointly  and  seyeraljr  liable  to  pay  the  plaintiffs,"  &c. 

The  28rd  section  expressly  enables  the  plaintiff  to  proceed  to 
judgment  and  execution  in  the  same  manner  as  though  the  de- 
fendants were  joint  contractors,  while  the  25th  provides  that 
judgment  may  be  rendered  for  the  plaintiff  against  some  one  or 
more  of  the  defendandts,  and  in  favour  of  some  one  or  more  of  the 
defendants  against  the  plaintiffs,  according  as  the  rights  and 
liabilities  of  the  respective  parties  may  appear,  and  when  judgment 
is  rendered  in  favour  of  any  defendant,  he  shall  recover  costs  in 
the  same  manner  as  if  judgment  had  been  rendered  for  all  of  them. 
There  is  no  special  provision  in  the  statute  as  to  pleading,  except 
with  regard  to  set  off;  but  the  practice  has  uniformly  been  for 
each  defendant  to  plead  such  matters  as  may  constitute  his  de- 
fence, without  regard  to  the  others.  Making,  drawing,  accepting, 
endorsing,  as  weU  as  presentment  or  notice  of  dishonour,  may  he 
all  put  in  issue  according  to  the  situation  of  the  party  pleading. 
And  the  26th  section  enacts  that  the  rights  and  responsibilities 
of  the  several  parties  to  a  bill  or  note,  as  between  each  other, 
shall  remain  the  same  as  if  the  act  had  not  been  passed,  saving 
qnly  the  rights  of  the  plaintiff  so  far  as  they  may  have  been 
determined  by  the  judgment  And  one  defendant  is  entitled  to 
the  testimomny  of  any  co-defendant  as  a  witness,  if  he  would  have 
been  entitled  to  his  testimony  had  such  co-defendant  not  been  a 
party  to  the  suit,  or  individually  named  in  the  record. 

Taking  the  foregoing  clauses  together,  I  shoald  have  agreed 
readily  to  the  conclusion  of  my  brother  Bums,  that  the  moment 
judgment  is  entered  it  becomes  one  judgment  creating  one  new 
and  joint  liability  against  all  the  defendants ;  but  the  82nd  sec- 
tion provides  that  any  person  so  sued  may  set  off  against  the  plain- 
tiff any  payment^  claim  or  demand,  whether  joint  or  several,  which 
in  its  nature  or  circumstances  arises  out  of  or  is  connected  with 
the  bill  or  note  sued  on  or  the  consideration  thereof,  just  as  if 
each  defendant  had  been  separately  sued ;  and  if  the  jury,  after 
allowing  any  set  off,  find  any  balance  in  plaintiff's  favour,  they 
must  state  in  their  verdict  the  amount  which  they  allow  each  de- 
fendant as  a  set  off.  I  suppose  the  object  is,  that  the  verdict  may 
thus  enable  the  defendants  to  ascertain  their  rights  and  liabilities 
as  between  tiiemselves;  and  that  the  plaintiff  will  still  have  a 
general  verdict  against  all  the  defendants  for  the  balance,  and 
enter  judgment  accordingly. 

Then  the  next  question  is  whether  the  taking  one  of  several 
defendants,  against  whom  a  judgment  has  been  recovered  in  ex- 
ecution upon  a  Co,  8a.,  and  afterwards  discharging  him  out  of 
custody,  operates  in  effect  as  a  satisfaction  of  the  judgment  as 
regards  all  the  others,  though  the  plaintiff  has  received  nothing. 

Upon  this  point  I  still  entertain  considerable  doubt  It  appears 
by  the  affidavit,  that  McPherson  was  admitted  to  the  benefit  of 
the  gaol  limits ;  and  the  Consolidated  Statutes  of  Upper  Canada, 
ch.  24,  sec.  87,  provide  that  the  party  at  whose  suit  a  debtor  is 
charged  in  execution,  may,  when  the  debtor  has  taken  the  benefit 
of  the  limits,  sue  out  a  jlS.  /a.  af^dnst  his  lands  or  goods  notwith- 


standing the  debtor  is  charged  in  execution,  and  the  execution  of 
the  fi,  fa.  is  not  to  be  stayed,  but  shall  be  continued  although  the 
debtor  be  re-committed  to  close  custody.  Now  if  a  creditor  having 
his  debtor  in  execution  on  the  limits,  obtain  satisfaction  through  %fi, 
fa.  against  lands  or  goods,  the  debtor  must  ipao  facto  be  discharged ; 
and  if  lands  or  goods  amply  sufficient  to  pay  the  debt  were  taken 
in  execution,  I  cannot  believe  that  by  the  creditor  thereupon  con- 
senting to  the  debtor's  immediately  leaving  the  limits,  the  right 
to  complete  the  execution  would  be  affected.  I  find  nothing  in  the 
act  to  justify  such  a  conclusion,  and  it  appears  to  nie  contrary  to 
reason,  and  I  have  great  difficulty  in  drawing  a  tenable  distinction 
between  such  a  case  and  the  case  of  an  execution  against  the 
goods  of  one  defendant  where  another  defendant  is  a  pHsoner  on 
the  limits.  The  difference  created  by  our  peculiar  enactment,  in 
this  respect,  may  take  this  case  out  of  the  principle  of  the  English 
cases,  the  dicta  in  which  are  not  altogether  consistent  (see 
Herring  v.  Dorrdt^  4  Jur.  N.S.  800,  and  the  casest  here  cited}.  So 
long,  at  least,  as  McPherson  was  a  prisoner  on  the  limits,  I  strongly 
incline  to  the  opinion  that  it  could  not  be  held  that  his  costly 
prevented  %fL  fa,  against  the  goods  of  eo-defendants,  if  as  to  them 
the  Ca,  8a,  was  returned  non  tunt  inventi. 

There  is,  however,  another  ground  on  which  I  incline  to  think 
the  dicision  of  my  brother  Bums  may  be  upheld. 

The  defendant  Holeomb  has  only  become  liable  jointly  witli  the 
other  defendants,  by  reason  of  his  being  sued  with  them  under  our 
statute.  Originally  he  was  drawer  of  the  bill,  of  which  McPherson 
and  Crane  were  acceptors.  If  the  plaintiffs  had  brought  a  separate 
action  against  the  acceptors  (and  but  for  our  statute  they  must 
have  done  so),  and,  recovering  judgment,  had  taken  McFlierson 
in  execution  and  then  discharged  him,  they  could  not,  as  I  think, 
have  maintained  a  subsequent  action  against  Holeomb  (see  Haylvuff 
V.  MarahaUf  2  W.  Bl.  1285 ;  the  marginal  note  is  wrong  as  pointed 
out  by  Lord  Eldon  in  English  v.  Darlty,  2  B.  ft  P.  62 ;  Michad  v. 
Mfyers,  7  Jur.  1156;  6  M.  ft  Gr.  702,  in  which  previous  oases 
are  cited) :  and  in  my  opinion,  as  at  present  advised,  the  Court 
are  warranted  in  affording  the  defendant  Holeomb  relief  upon  this 
ground,  notwithstanding  the  judgment  recovered  against  him,  and 
the  26th  section  of  the  act  will,  I  think,  uphold  this  conclusion. 
The  plaintiffs  have  discharged  a  party  against  whom  Holeomb 
would  have  a  remedy  over,  and  thereby,  I  think,  have  dischai^sed 
him. 

But  as  this  view  is  not  perfectly  clear,  and  the  point  itself  is 
new,  my  brothers  think  it  would  be  better  not  to  dispose  of  it  on 
this  motion,  but  that  the  order  should  be  varied  by  setting  aside 
the  fi,  fa,f  and  rescinding  so  much  as  relates  to  the  entry  of 
satisfaction.  The  plainti^  piay  then,  if  so  advised,  bring  an 
action  on  the  judgment  and  the  question  be  carried  into  Appeal. 

I  concur  with  them  in  making  the  rule  absolute  in  this  form, 
without  costs. 


CHANCERY. 


{Seported  6y  Thomas  HoDGXire,  E«q.,  MJL.,  JkarritUr-at-Lavf.) 

Attoknxt-Gcnbeal  v.  Daniell. 

O^wn  dUU-^Reoogniaanc^^Lien  on  real  estaU—Btgitlration    NotJa. 

One  M.  gKva  a  reoognizance  to  the  Crown,  with  two  snretiM,  D.  and  McK.  Tbe 
recognizance  was  estreated,  but  had  not  been  registered  under  the  Crown  Debts 
Act.  N.,  the  eognfKor,  about  the  same  time,  gare  to  D.,  one  of  hia  sureikw,  a 
mortgage  on  hie  lands  as  secorlty.  H.  afaaoonded,  and  died  abroad ;  and  then 
D.,  under  a  power  of  sale,  sought  to  entbroe  the  mortgage  against  the  lands. 
TToon  an  information  filed  by  the  Attorney-General,  it  was 

fielo,  Ist,  That  the  recognlzanre  to  the  Crown  bound  M.'s  lands  fr«m  its  aciknow- 
ledinnent,  and  that  the  Crown  could  enlbcoe  its  lien. 

2nd.  That  D.,  being  one  of  the  sureties  In  the  recognizance,  had  actnsl  notice  of 
the  lien  of  the  Crown,  and  that  he  must  be  postponed  to  the  Grown,  notwith- 
standing the  registration  of  his  mortgage  and  the  non-reglstFatlon  of  the  leoog- 
nlianoa. 

This  was  an  information,  at  the  suit  of  the  Crown,  to  enforce  a 
recogniianoe  given  by  one  Moser  to  appear  at  the  assises  for  the 
county  of  Middlesex,  to  answer  certain  criminal  charges.  Moser  did 
not  appear,  and  the  recognizance  was  estreated.  To  one  of  his  sure- 
ties he  had  given  a  mortgage  on  his  lands,  and  under  a  power  of  sale 
in  it  the  mortgagee  was  attempting  to  sell.  Thereupon  the  Attorney- 
Qeneral  filed  the  information,  the  facts  of  which  are  set  out  in  the 
judgment  The  cause  came  on  to  be  heard  pro  eonfesso,  but  counsel 
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for  the  defendant  Daniell  appeared  and  asked  to  have  a  lien  on  the 
other  property  of  Moser. 
ffo4giM  for  the  Crown  ;  Read,  Q.C,  for  the  defendant  Daniell. 

EsTEV,  v.  C— On  the  29th  January,  1869,  one  Moser,  with  the 
defendant  Daniell  and  one  McKittriok  as  bis  sureties,  became 
bound  to  the  Queen  in  a  recognizance  for  the  due  appearance  of 
Moser  at  the  next  court  of  oyer  and  terminer  and  general  gaol 
delivery,  to  be  bolden  in  the  county  of  Middlesex,  to  answer  cer- 
tain churges.  On  the  26th  February,  1869,  Moser  made  a  mort- 
gage in  fee  to  the  defendant  Daniell,  to  secure  to  him  the  payment 
of  the  sum  of  three  hundred  pounds  and  interest,  of  certain  lands, 
known  as  part  of  lot  number  eleven,  in  the  first  concession  of 
the  township  of  North  Dorchester,  containing  about  one  hun- 
dred acres.  Moser  made  default  in  appearing  according  to  the 
exigency  of  the  recognizance,  which  was  consequently  estreated 
on  the  24th  March,  1869,  and  the  sheriff  was  directed  to  levy 
the  amount  due  under  it  from  the  goods  and  lands  of  Moser. 
The  recognizance  had  not  been  registered,  pursuant  to  the  statute 
in  that  behalf,  and  the  sheriff  was  unable  to  levy  the  amount  of  it 
from  the  lands  which  hare  been  mentioned,  because  they  were 
covered  by  the  mortgage  to  Daniell.  The  present  suit  was  then 
instituted,  in  order  to  obtain  a  sale  of  the  lands,  on  the  ground 
that  although  Daniell  had  priority  at  law,  by  reason  of  the  want  of 
registration  of  the  recognizance,  yet,  as  he  must,  from  the  very 
nature  of  the  transaction,  have  had  notice  of  the  recognizance 
when  he  obtained  his  mortgage,  the  mortgage  ought  to  be  post- 
poned to  the  recognisance.  The  mortgage  oont^ned  a  power  of 
sale,  which  Daniell  was  proceeding  to  exercise;  whereupon  an 
application  was  made  to  me  for  an  injunction  to  restrain  the  sale, 
which  I  granted.  A  motion  is  now  made  for  a  decree,  and  the 
question  is,  whether  the  recognisance  or  the  mortgage  is  entitled 
to  priority.  Moser  being  dead,  his  widow,  as  devisee  and  admin- 
istratrix, is  a  party  to  the  suit.  Neither  on  the  motion  for  an 
injunction  nor  on  the  present  occasion  did  Daniell  appear,  or  give 
the  court  the  benefit  of  a  discussion  of  the  question.  Upon  the 
fbrmer  occasion  I  assumed  that  the  recognizance  bound  the  lands 
of  the  cogbizor  from  the  time  of  its  acknowledgment,  previous  to 
the  passing  of  the  statutes  14  &  16  Vie.  cap.  9.  Considering  that 
this  statute  was  merely  intended  to  secure  notice  to  purchasers  and 
mortgagees,  I  decided  in  accordance  with  the  cases  upon  Judgment^ 
not  docqueted,  that  if  they  bad  notice  aliunde,  it  was  sufficient,  and 
that  they  should  be  postponed.  According  to  this  determination, 
I  should  on  the  present  occasion  decree  a  sale.  Daniell  does  not 
seem  to  dispute  the  propriety  of  such  a  decree,  but  merely  suggests 
that  in  that  case 'he  should  stand  in  the  place  of  the  Crown  qu6ad 
the  other  property  of  Moser.  I  should  think  such  an  arrangement 
extremely  just,  and  that  both  upon  the  common  law  of  principal 
and  surety,  and  upon  the  doctrine  of  marshalling,  Daniell  might 
possibly  obtain  such  relief  as  he  suggests.  The  difficulty  is,  how- 
ever, to  understand  how  it  can  be  administered  in  the  present  suit. 
I  have  had  some  doubt,  too,  upon  the  main  question.  Originally, 
it  appears,  the  recognizance  bound  lands  from  the  time  of  their 
acknowledgment,  and  goods,  in  case  of  the  crown,  from  the  iette 
of  the  writ  (Cruisers  Dig.  4,  p.  104;  Chitty's  Prerog.,  p.  284),  as 
judgments  bound  lands  Arom  the  time  they  were  signed,  and  from 
the  teste  of  the  writ  at  first,  and  afterwiurds  from  its  delivery  to 
the  sheriff.  The  statute  6  Geo.  II.  cap.  7,  is  considered  to  have 
converted  lands  into  goods  for  the  purpose  of  paying  debts,  and  the 
crown  is  named  in  it  The  effect  of  this  statute  has  been  denied 
in  this  Province  to  be  to  prevent  judgments  from  attaching  upon 
lands  until  the  delivery  of  the  writ  to  the  sheriff,  so  that  a  person 
purchasing  be  from  that  time,  although  with  notice  of  the  judg- 
ment, free  from  it.  This  decision  was  at  variance  with  the  spirit 
of  the  act,  which  was  eminently  remedial  in  favor  of  creditors ; 
but  it  is  understood  that  it  will  be  respected  until  reversed  by 
higher  authority.  I  am  not  aware  that  any  decision  has  been  pro- 
nounced upon  the  effects  of  the  act,  as  regards  the  crown ;  but  it 
seems  a  necessary  deduction  from  the  decision,  that  judgments  of 
the  subject  did  not  attach  upon  land  until  the  delivery  of  the  writ ; 
that  the  recognizance  of  the  crown  would  not  bind  lands  until  the 
teste  of  the  writ,  inasmuch  as  the  crown  as  well  as  the  subject  is 
to  have  the  same  remedies  against  lands  as  against  goods,  and  the 
recognisance  of  the  crown  binds  goods  only  from  the  teste  of  the 
writ    Sopposing  this  view  to  be  oorreot,  it  would,  I  think,  follow 


that  Daniell  would  be  entitled  to  priority  over  the  crown ;  and  his 
having  notice  of  the  reeognisance  would  be  of  no  importance,  inas- 
much as  it  would  be  notice  of  an  immaterial  Ikot  But  the  lan- 
guage of  the  14th  and  16th  Vic.  cap.  9,  sec.  1,  seems  to  me  neces- 
sarily to  imply  that  the  recognizance  of  the  crown  previous  to  that 
statute  bound  lands  before  the  teste  of  the  writ,  and  ex  eoiuequeniiA 
from  the  time  of  its  acknowledgment,  as  no  other  commencement 
could  be  assigned  to  it  In  this  view,  the  case  is  precisely  similar 
to  that  of  the  undocquetted  judgment,  of  which  a  purdiaser  has 
notice  aliunde,  and  to  which  therefore  he  holds  subject  Following 
that  decision,  I  must  hold  that  Daniell,  having  necessarily  had 
actual  notice  of  the  recognisance  at  the  time  he  received  his  mort- 
gage, was  snbject  to  it  in  equity,  although  entitled  to  priority  at 
law,  and  that  the  crown  is  therefore  entitled  to  equitable  execution 
against  the  lands,  of  which  a  sale  must  be  decreed  in  the 
usual  manner,  supposing  the  bill  to  contain  the  neeessary  allega- 
tions. The  remaining  question  is,  whether  I  can  give  to  Daniell 
the  relief  he  suggests  against  the  ether  property  of  Moser  in  this 
suit  I  have  every  disposition  to  do  so,  but  I  cannot  see  my  way 
to  it  He  may  invoke  the  general  righ  t  of  a  surety,  and  the  doctrine 
of  marshalling.  Supposing  the  crown  debt  to  be  realised  from  a 
sale  of  the  mortgaged  lands,  Daniell  may  be  said  to  be  in  the  posi- 
tion of  a  surety  paying  the  debt  A  surety  so  acting  is  enUtied 
to  all  the  securities  held  by  the  creditor ;  but  on  this  hypothesis 
the  recognizance  is  discharged,  and  no  security  remains,  and  the 
whole  effect  of  the  suit  being  accomplished  is  at  an  end.  Then 
how  oan  the  doctrine  of  marshalling  be  applied  T  These  are  not 
cross  funds ;  so  that  the  junior  creditor,  seizing  the  common  fund, 
may  be  declared  a  trustee  of  the  other  for  the  disappointed  credi- 
tor; but  a  general  creditor  upon  the  whole  estate  fastens  upon 
part  of  it  mortgaged  to  a  surety;  which  being  applied,  what  remains 
is  not  a  tand,  but  the  general  estate.  If  Moser  were  alive,  it  is 
clear  nothing  could  be  done.  He  being  dead,  his  estate  may  be 
applied,  it  is  true,  but  only  by  means  of  a  general  administration, 
for  which  a  scparate^suit  would  be  necessary,  as  I  should  not  think 
it  would  be  right,  even  if  I  had  the  power,  to  compel  the  crown  to 
submit  to  a  general  administration  in  this  suit,  in  order  to  throw 
its  claim  upon  the  residue  of  the  estate,  reserving  the  mortgaged 
lands  for  Daniell,  and  to  wait  perhaps  for  years  for  the  satisfaction 
of  its  demand,  while  the  general  estate  is  in  course  of  being  real- 
ised. Without,  therefore,  expressing  an  opinion  as  to  whether 
Daniell  could  have  the  relief  which  he  asks,  I  think  it  cannot  be 
made  a  part  of  the  decree.  I  may  add,  that  Danieirs  whole  claim 
is  founded  upon  his  mortgage,  which  has  never  been  in  contest,  the 
crown  admitting  its  validity,  and  merely  claiming  priority  over  it 


Todd  v.  The  City  Bakk. 


Where  a  creditor  gtree  time  to  the  prlncipel  debtor,  by  taking  a  mortgage  from 
him  and  agreeing  to  poetpone  a  r^ietered  Judgment,  without  notice  to  the 
•ureUea,  the  raretiee  will  be  held  to  be  discharged. 

This  was  an  application  for  an  injunction  to  restrain  the  defen- 
dant Brown  from  levying  the  amount  of  a  judgment  recovered 
against  the  plaintiffs,  under  the  following  circumstances. 

The  plaintiffs,  Messrs.  W.  &  J.  Todd,  had  endorsed  a  promis- 
sory note  for  £600,  for  the  accommodation  of  the  defendant, 
Qeorge  Wright,  who  discounted  the  note  with  the  defendants,  the 
City  Bank.  The  note  not  having  been  paid  at  maturity,  the  City 
Bank  obtained  judgment  against  Wright  and  the  plaintiffs,  and 
the  same  was  duly  registered.  Subsequently  the  City  Bank  sold 
and  transferred  this  judgment  to  the  defendant,  James  Brown, 
who  was  proceeding  by  a  fi.fa,  goods  to  levy  the  amount  from 
the  plaintiffs.  Thereupon  the  plaintiffs  filed  their  bill  to  be  re- 
lieved from  paying  this  judgment,  on  the  ground  (amongst  others) 
that  the  defendant  Brown  had  given  time  to  Wright,  without  the 
plaintiffs*  consent,  for  the  payment  of  the  money.  Upon  examin- 
ing witnesses  in  support  of  a  motion  for  an  injunction  to  restrain 
the  proceedings  of  law,  the  plaintiffs  failed  to  establish  the  giving 
of  time  ;  but  it  appeared  that  the  defendant  Brown  and  Wright, 
without  the  plaintiffs'  knowledge,  had  entered  into  an  agreement, 
by  which  Wright  made  a  mortgage  on  certain  of  his  lands  for  the 
purpose  of  raising  money,  and,  in  oider  to  make  it  a  first  charge 
on  these  lands.  Brown  agreed  to  postpone  the  above  judgment  as 
a  lien  on  the  lands  to  the  mortgage,    ^pon  this  appearing,  thf 
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plftlotiffB  MftDpdad  their  bill,  •llefliig  tliis  fftoi,  «q<1  ok«rKiBC  that 
the  poatfeoiDg  of  the  judgment  to  the  mortgage  was  i^  diach»rge 
of  the  pUtintiffs  m  toretiee. 

FUMgiTold  for  the  plaiatiffii. 

Oroohi  for  the  <lefon(Uot8> 

The  following  ensee  were  olted  «nd  eommented  on : — Ma^hew  i, 
Oriekm,  2  Swenet.  185,  191,  and  note  (a) ;  Dawiet  y.  Stainbanky 
6  Dee.  M.  k  0.  679;  Fearl  t.  Dioean,  8  Jar.  N.  S.  879  i^d 
1187,  in  Appeal;  Wright  ?.  Sondart,  8  Jar.  N.S.  607 ;  MtHkh  t. 
iTrowfi,  6  Grant  657 ;  WaiMon  t.  Akoek,  1  Sm.  &  0.  819 ;  C^pd 
T.  ^tftZ<r,  a  8.  &  8t  467. 

As  to  the  first,  whether  a  ereditor  eau  give  up  any  oeonrity  he 
obtains  sabseqaent  to  the  original  transaotton  without  the  surety's 
oonsent,  and  still  hold  the  surety,  as  was  deotded  by  Sir  Page 
Wood  in  Newton  t.  CkarUon^  10  Hare,  646,  it  was  oontended  for 
the  plainttiEi  that  Newton  t.  Charlton  was  not  law,  and  that  a 
oreditor  oannoi  abandon  any  ad?antage  or  any  seourity  he  has 
obtained,  although  the  same  was  obtained  subsequent  to  Uie  entry 
of  suretyship,  without  the  knowledge  of  the  surety ;  and  It  was 
farther  argued,  that  even  assuming  Newton  t.  Charlton  to  be  well 
deoided,  yet  the  obtaining  and  registering  judgment  on  the  pro- 
missory note  was  not  obtaining  any  security  within  the  meaning 
of  the  rule  laid  down  in  this  oase,  and  that  the  defendant  Brown 
oould  not  abandon  or  postpone  the  judgment  to  any  other  inoum- 
branoe  ou  the  property,  without  dlBoharging  the  seourity. 

The  Court  were  unanimously  of  opinion  that  Uie  postponing  of 
the  judgment  was  a  discharge  of  the  sureties,  and  onSsred  the 
ii^unotion  to  issue. 

Ao/0.— In  a  recent  case  of  PUdge  t  Bute,  6  Jur.  N.  S.  696,  fiir 
Page  Wood  admitted  that  Newton  t.  CharKon  was  wrongly  deoided, 
and  that  he  would  not  now  feel  at  liberty  to  follow  it.  It  is  clear 
now,  therefore,  that  a  surety  is  entitled  to  the  benefit  of  CTery 
after*taken  security.    And  see  Lake  t.  Sruttong  2  Jar.  N.  S.  889. 


FiSKEir  Y.   RUTBBRFORD. 

A^tmetiot^—Supprtuitm  qf  inai«ri<U  faett. 

Jlb  ex  parte  mnnetlon  will  b«  dSnolTed,  if  material  fiMstc  be  nwpprowod,  or  miir»- 
pretentod  to  the  eonrt,  on  moTing  for  it 

The  plaintiffs  in  this  case,  upon  filing  their  bill,  bad  obtained 
an  ex  parte  injunction  upon  affidayits,  one  of  which  was  made  by 
the  plaintiff,  John  Fisken,  in  which  it  was  stated  that  the  defen- 
dant, Rutherford,  was  indebted  to  Boas,  Mitchell  &  Co.,  in  £6000 
or  thereabouts.  The  defendant  now  moved  to  dissoWe  this  ii^unc« 
tion,  on  the  ground  (amongst  others)  that  the  same  had  been 
obtained  in  consequence  of  untrue  statements  in  the  affidavits  of 
the  plaintiffs,  and  that  they  had  suppressed  material  facts.  The 
defendant  showed  to  the  Court,  that  of  the  above  £6000  only 
£160  was  doe  to  the  plaintiff,  the  balance  being  due  to  certain 
Banks  to  whom  Rutherford's  notes  had  been  transferred  by  Ross, 
Mitchell  &  Co.,  and  the  proceeds  of  which  they  had  received. 
The  plaintiff  Fisken  was  cross-examined,  and  admitted  this  state 
of  facU. 

Fitzgerald  for  the  defendant 

Blake  for  the  plaintiff. 

The  argument  occupied  two  days.  The  Court  dissolved  the 
injunction  on  the  above  ground,  and  ordered  the  plaintiffs  to  pay 
the  costs. 

Goodhue  v.  WHiiHoaK. 

PracHBe^FWrtiea^Bamkrufi  morigeiger—hi^parial  Ai  12  A 13  Fid.  etyi  lOd 

A  mortgacor  wlw  liaf  made  a  mortsaga  on  lands  in  Cliia  Prorlooe,  and  wlw  aftor 
wards  beoomes  a  tenkrnpt  in  England,  is  not  a  nooesssry  party  to  a  UU  to  forr 
dose  by  force  of  the  Knglish  statutes  relatiog  to  banlmiptcy. 

This  cause  came  up  on  further  directions.  The  principal  ques- 
tion involved  was,  whether  the  mortgagor,  who  had  become  a 
bankrupt  in  England,  should  be  a  party  as  well  as  his  assignees. 

Boaf,  for  the  plaintiff,  asked  for  the  usual  deoreeof  foreclosure. 

Bodgina,  one  of  the  defendanU  in  person,  submitted  that  the 
bankrupt  mortgagor  was  a  necessary  party.  The  EagUsh  statute 
required  registration  of  the  title  of  the  assignees,  but  no  such 
registration  had  been  made  here.  He  had  filed  a  bill  of  his  own, 
and  had  obtained  a  decree,  in  whioh  the  mortgagor  was  a  party ;  { 


and  on  coming  into  this  suit  asked  his  costs,  %b  in  Allan  v.  BougaU^ 
6  U.  C.  L.  J.  64. 

FUxgerald,  EngUek  and  S,  Blake^  for  other  defendants,  submit- 
ted that  the  bankrupt  mortgagor  was  a  necessary  party. 

The  following  cases  were  referred  to: — Bradley  v.  Brooke^  26 
L.  J.  Ch.  74 ;  Warren  v.  Hodson, ;  Kenwiek  v.  Lajferty^  7  Sim. 
817 ;  Whitworth  v.  Davie^  1  Ves.  &  B.  645 ;  I^ing  v.  Martin,  2 
Ves.  641 :  Colline  v.  Shiel^,  1  R.  &.  M.  685. 

Spraqok,  V.  C. — It  seems  clear,  under  the  authorities,  that  the 
bankrupt  is  not  only  not  a  necessary  party,  but  that  he  would  not 
be  a  proper  party  to  a  suit  for  foreclosure.  The  provision  in  the 
12  &  18  Vic  cap.  106,  sec.  143  (Imperial  act),  does  not  seem  to 
affect  the  question,  unloss  the  bankrupt  ought  to  be  made  a  party 
for  the  purpose  of  enjoining  him  from  a  sale  of  the  property  ;  but 
a  lie  pendene  would  protect  the  parties,  and  the  statute  does  not 
seem  to  have  been  held  a  sufficient  reason  in  England  for  making 
the  bankrupt  a  party.  As  to  the  costaof  defendant  Hodgins,  they 
should  be  governed  by  the  esse  of  AUan  v.  JfcDougall,  6  U.  C. 
L.  J.  64. 


PRACTICE  COURT. 


(Ji^psrisii  hjf  SoBBT  A.  B^MMsaov,  Xsq^  Berrieter^tt'Law.) 
IV  TBM  KiLTTlR  OF  AEBITBATIOM  BITWIXH  JoBH  EHOWLSSIf  AIID 

Fbakois  Imolis. 

Award^Wami  qfJImeUtif-'ArUlnion    Meette  qf  anMmitg, 

Wliaie  dilbwoes  aioss  between  tke  parties  to  a  botldlnc  eontimet  as  to  eztm 
irork,  and  in  conssqoenea  a  reforsnoe  wu  msda  of  the  matters  in  dilbfenee  to 
arbitrators,  and  they  awarded  on  matters  in  r^ard  to  the  ortelnal  contraet  not 
relating  to  extra  worli,  and  the  bad  part  of  the  award  eonid  not  be  separated 
fbom  the  remainder,  the  award  was  set  ssldo  on  the  ground  of  excess. 

(M.  T.,  18C0.) 

In  this  case  a  contract  was  entered  into  by  Inglis  to  build  and 
complete  a  dwelling  house,  carriage  house,  stables  and  wood  shed, 
and  other  outhouses,  on  certain  premises  of  the  plaintiff  in  the 
Town  of  Lindsay,  according  to  plans  and  speeifioations  furnished 
to  him  by  Knowlsen,  and  snbsoribed  by  each  of  the  parties. 

The  contract  was  dated  the  14Ui  April,  1857,  and  by  it  Inglis 
agreed  to  do  and  perform  all  the  said  work  in  a  good,  sufficient. 
Heat,  substantial,  and  workmanlike  manner,  for  the  sum  of  £425 
of  lawful  money  of  Canada,  and  to  complete  the  dwelling  house 
by  the  1st  day  of  November  then  next  ensuing,  and  the  caniage 
house,  stables,  sheds,  and  other  outhouses,  by  the  1st  day  of 
December  next  ensuing,  the  date  of  the  pontraot. 

In  that  contract  it  was  stipulated  that  Knowlsen  should  be  at 
liberty  during  the  progresB  of  the  work  to  make  any  alterations 
either  in  addition  or  diminution  to  or  from  the  work  as  described 
in  the  plans  and  specifications,  such  alterations  to  be  paid  for  in 
ease  an  increase  of  work  should  be  occasioned,  or  a  deduction  to 
be  made  from  the  price  to  be  paid  should  the  work  be  less  in  con- 
sequence of  such  alterations,  the  value  of  such  alterations  to  be 
settled  for  on  such  terms  as  should  be  mutually  agreed  to  between 
the  parties. 

The  submission  to  arbitration  bearing  date  the  15th  Dea,  1859, 
recited,  that  whereas  differences  had  arisen  between  the  parties 
respecting  the  eztra  work  done,  and  the  alterations  made  by  the 
orders  of  John  Knowlsen,  under  the  authority  of  the  contract  or 
agreement  entered  into  on  the  14th  April,  1857,  between  the  par- 
ties, and  it  was  thereby  agreed  between  the  parties  thereto,  to 
refer  aU  eueh  mature  of  difference  between  them  to  the  award, 
order,  arbitrament,  final  end  and  determination  of  William  Grant  of 
Port  Hope,  builder,  Thomas  Fee  of  the  town  of  Lindsay,  carpenter, 
and  Robert  Brooks  of  the  town  of  Peterborough,  architect,  the 
decision  or  award  of  any  two  of  them  to  be  final. 

These  arbitrators  on  the  28th  December,  1859,  made  an  award 
between  the  parties,  and  though  by  the  terms  of  the  contract  all 
the  work  to  be  done  under  it  was  stipulated  to  be  completed  by  the 
1st  December,  1857,  the;  arbitrators  found  and  declare  that  the 
time  for  the  completion  of  the  works  referred  to  in  the  original 
agreement  of  April  14, 1857,  was  extended  to  the  date  of  the  award. 
They  further  declared  that  the  times  and  modes  of  payment  pro- 
vided for  in  the  original  agreement,  should  be  determined  and 
regulated  by  the  date  of  the  award,  and  that  the  purehase  of 
land  provided  for  In  the  original  agreement  by  Inglis  from  Knowl* 
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sen,  should  be  carried  oat  as  originally  intended-,  so  fkr  as  relates 
to  the  price  and  mode  of  payment,  bnt  that  the  purchase  and 
dates  of  payment  of  purchase  money  should  take  effect  and  be 
dated  ftrom  the  date  of  the  award,  the  said  Inglis  to  giTe  Knowl- 
sen  a  mortgage  on  the  said  land,  to  secure  the  sum  of  two  hundred 
dollars  in  four  annual  instalments  with  interest. 

They  then  found  and  declared  that  any  loss  sustained  by  Inglis 
in  discounting  notes  receiTcd  from  Knowlsen,  for  work  done  under 
the  original  agreement  should  be  borne  by  Knowlsen,  unless  at  the 
time  of  giring  such  notes  Inglis  had  been  paid  up  all  that  he  was 
entitled  to  recelTc  from  Knowlsen  on  the  contract 

After  awarding  on  several  other  matters,  they  declared  in  the 
award,  that  the  total  amount  to  be  paid  by  the  said  Knowlsen  to 
the  said  Inglis,  was  the  sum  of  three  thousand  one  hundred  and 
nine  dollars  and  twenty-one  cents,  saye  and  except  such  sums  as 
the  said  Knowlsen  should  from  time  to  time  haye  paid  the  said 
Inglis, — and  for  which  he  could  produce  good  and  sufficient  receipts. 
They  then  awarded  to  themseWes  the  sum  of  ninety  fi?e  dollars, 
tor  tiieir  senrices  as  arbitrators,  to  be  equally  paid  by  the  parties, 
and  resolved  to  def^  the  publication  of  the  award  until  the  same 
should  be  paid. 

In  Easter  Term  a  rule  nUi  was  obt^ned  by  Knowlsen,  calling 
upon  Inglis  to  shew  cause  why  the  award  should  not  be  set 
aside  on  the  following  grounds. 

1st  That  the  conduct  of  the  arbitrators  was  irregular  in  refusing 
to  receive  eridenoe  tendered  on  the  matters  in  dispute. 

2nd.  That  the  award  was  not  final  as  it  did  not  decide  the  mat- 
ters referred,  but  referred  certain  matters  to  ftiture  settlement. 

8rd.  That  the  award  was  uncertun,  not  specifying  the  amount 
to  be  pidd,  but  leaving  disputed  accounts  unascertained. 

4th.  That  the  arbitrators  exceeded  their  authority  in  deciding 
on  matters  provided  for  by  the  original  agreement  between  the 
parties,  whereas  the  reference  was  of  matters  respecting  extrs 
work  and  alterations  not  provided  for  by  such  agreement ;  also  in 
directing  the  extension  of  time  and  the  ^ect  of  l£e  agreement,  and 
in  prescribing  and  directing  the  performanee  of  certain  things  by 
the  parties,  for  which  no  authority  was  given  by  the  submission. 

During  last  term,  Htetor  Camtron  shoi^  cause. 

McLbah,  J.-^It  is  difficult  to  imagine  how  three  persons,  selected 
no  doubt  by  the  parties  for  their  fitness  to  decide  upon  the  value  of 
any  extra  work  or  alterations,  which  was  all  that  was  referred  to 
them,  could  fancy  themselves  at  liberty  to  enter  into  the  considera- 
tion of  the  whole  eontraet  between  the  parties,  and  to  declare  that 
though  all  the  work  to  be  performed  under  it  was  by  its  terms  to 
have  been  completed  by  the  1st  December,  1857,  the  time  for  such 
completion  was  extended  to  the  date  of  the  award,  and  that  the 
time  of  payment  of  £60,  agreed  upon  to  be  paid  in  three  annual 
instalments  with  interest,  by  Inglis  to  Knowlsen,  shall  take  effect 
and  be  dated  from  the  date  of  the  award,  so  that  the  first  instal- 
ment shall  be  due  in  twelve  months  Arom  the  date  of  the  award, 
and  that  Inglis  shall  give  Knowlsen  a  mortgage  to  secure  the 
sum  of  two  hundred  dollars  in  four  annual  instalments  with  interest. 

They  seem,  however,  to  have  considered  themselves  clothed  with 
authority  to  make  all  such  arrangements  between  the  parties  as 
they  might  consider  proper,  without  being  in  any  way  guided  by 
the  original  agreement,  and  they  have  dmided  on  matters  which 
were  clearly  understood  and  settled  by  the  original  contract,  as  if 
they  were  matters  in  difference  referred  to  them.  But  if  they  had 
satisfactorily  disposed  of  the  matters  actually  referred  to  them,  all 
that  has  been  awarded  which  is  not  sanctioned  by  the  submission 
might  have  been  set  aside,  learing  the  decision  of  the  matters 
referred  to  stand. 

Unfortunately,  however,  instead  of  making  their  award  as  to  the 
value  of  the  extra  work,  they  have  named  as  the  amount  to  be 
paid  by  Knowlsen  to  Inglis  the  sum  of  98109  21c.,  except  such 
sums  as  he  may  have  from  time  to  time  paid  for  which  he  can  pro- 
duoe  sufficient  receipts.  It  is  dear  that  they  must  have  included 
in  that  sum  the  whole  amount  to  be  paid  under  the  contract  for  all 
the  work  to  be  done  (£425),  and  they  must  have  added  to  that 
sum  $852  61c.,  to  make  up  the  large  amount  which  they  have 
declared  to  be  payable  by  Knowlsen  to  Inglis,  less  the  amount  of 
such  payments  iu  he  holdt  reeeipte  for.  Whether  the  extra  sum  of 
$862  Qlc.  was  for  extras  or  for  the  work  to  be  done  under  the 
eontraot»  it  is  impossible  to  tell ;  but  it  is  difficult  to  suppose  that 


such  an  amount  of  extra  work  should  be  done  on  a  house  and  all 
the  buildings,  the  original  cost  of  which  was  to  be  only  £426. 

The  whole  matter  remains  as  much  unsettled  as  it  was  btfora 
the  referenoe ;  and  it  appears  to  me  that  the  award,  even  if  it 
could  be  sustained,  would  make  matters  more  oonfused  and  oom- 
plicated  between  the  parties.  The  rule  most  therafore  be  made 
absolute  for  setting  it  aside. 

F€r  CW.-*Buie  absolute. 


ELECTIO  N     CASES. 

(M^porUd  by  BoBf .  A.  Habbisov,  Smj.,  JBnrutovat-Xaw.) 


n      (Beibn  the  Chief  Jnatloe  of  Upper  Oeasda.) 
TBI  QUUN  OH  TEM  BILATIOK  OF  McVlAV  V.   GbAHAX. 


JBriUih  writfgc^— ifetwrit^v  OJiocr    Oatti 

Hdd,  where  ft  townahlp  OranciUor  was  aneeftted,  ft  new  election  ordered,  aod  the 
Returning  Offloer  snppUed  for  the  pnrpoeee  of  the  new  election  bT  the  townahlp 
clerk  with  a  eeeond  copy  of  the  AaeaMment  Boll  of  the  townihfp,  that  the  Be* 
taming  Ofloer  wm  ftt  libertj  to  we  the  oopy  of  the  roll  eMppUed  to  hip  te  the 

_puipoeei  of  the  flret  election. 

Btfd  olio,  that  under  an  sfeeasment  of  **  ThonuM  Burrell  and  Sons"  the  Betuming 
Officer  did  wrong  In  reeeltlng  the  Totea  of  the  ihtlier  and  the  three  aona,  ae  the 
latter  eouid  mot  he  Mid  to  be  "wvenlly  rated  "ob  the  rail  wMifai  the  BMalng 
of  lec  76  of  the  Monieipal  Institntione  Act. 

J^id  aZfo,  that  the  Betuming  Offloer  did  wrong  In  reeelTlog  the  Tote  of  Thomas 
Burrall  who  at  the  time  of  the  election  was  not  eltlier  a  fiweholder  of  the  Muni- 
dpalltj  or  a  honaehoider  realdent  therein  Ibr  oae  aionth  nest  brlore  the  election. 

Wa  ate),  that  in  the  caae  of  a  honaehoider  reaidenoe  in  the  particular  ward  where 
the  party  tendera  Ua  vote  ia  not  eaaentlal— reaidence  In  any  part  of  the  town- 
ahlp being  ft>r  the  purpoaea  of  foting  anffldent. 

BM  alto,  that  a  pereoo  born  in  New  Torli  in  1830,  the  aon  of  a  Britiah  nl^eet 
who  had  emigrated  from  Ireland  a  abort  time  previooa,  and  a  year  or  two  alter 
hia  birth  came  to  Upper  Canada  when  he  waa  only  about  two  jeara  old,  and 
where  he  haa  erer  ainoe  lived  la  hfanaalf  a  Britiah  aal^Ject  within  the  meaning 
of  aee.  76  of  the  Municipal  Inatitntiotta  Act. 

Bdd  obo,  that  a  peraon  liring  with  hia  Hither  on  the  Und  of  hIa  lather  haTlng  no 
Intereat  of  any  kind  in  the  land  ia  not  entitled  to  be  aaaeaaed  in  reapect  of  the 
land  either  aa  a  flreebolder  or  honaehoider. 

MM  alao,  that  although  the  eondnet  of  a  Betuming  Offlrer  in  aome  partiealar*  be 
Irregular  in  onnaequenee  of  which  he  ia  made  a  party  to  a  quo  warratUo  anm- 
mona  yet  if  hia  motlTea  were  pure  and  hia  conduct  frae  Drom  corruption  or 
partiaUly  he  le  entitled  to  hia  coata. 

(March  ISeO.) 

HcVean,  the  relator  complained  against  the  election  of  defend- 
ant as  Councillor  for  Ward  No.  2  in  the  Gore  of  Toronto,  on  the 
following  grounds : 

1st.  That  the  Returning  Officer  did  not  and  would  not,  though 
requested,  make  use  of  the  assessmsnt  roll  deliTcred  to  him  by  the 
clerk  of  the  township  for  the  purpose  of  the  said  election. 

2nd.  That  the  Returning  <  'ffioer  received  the  yotes  of  the  follow- 
ing persons  who  were  not  entitled  to  Tote— tis.  :  Thomas  Burrell, 
Austin  Burrell,  John  Burrell  and  Thomas  Burrell  (Junior.)  The 
first  because  he  was  not  at  the  time  of  the  election  a  resident 
inhabitant  of  the  township  nor  a  freeholder  therein.  The  three 
others,  because  they  were  none  of  them  named  on  the  last  revised 
assessment  roll  of  the  township.  And  also  the  Tote  of  Joseph 
Brown,  who  was  neither  a  freeholder,  nor  householder  in  the 
Ward,  nor  a  rerident  therein.  And  also  of  James  Shaw,  who  was 
an  alien,  and  so  not  entitled  to  vote. 

Srdly.  Because  the  Returning  Officer  refused  to  receiTe  the  fote 
of  William  Harrison  for  the  relator,  though  he  wAs  duly  qualified 
to  TOte,  and  tendered  his  Tote  for  relator. 

4th.  That  Graham  had  only  16  good  votes  instead  of  28,  which 
was  the  number  recorded  for  \k\m.  And  that  instead  of  their  being 
only  18  votes  polled  for  the  relator,  Harrison's  vote  ought  to  have 
been  added,  which  would  have  made  his  number  19. 

R.  A.  HarrUon  for  relator. 

MeMiekael  for  defendant 

Bleaitu  for  Returning  Officer. 

RoBiMsoN,  0.  J. — Having  considered  the  affidavits,  I  am  of 
opinion  that  it  cannot  be  held  that  the  Returning  Officer  did  wrong 
in  acting  upon  the  copy  of  the  revised  assessment  roll  as  first  cer- 
tified after  final  revision,  and  as  certified  to  the  Council,  or  in  re- 
jecting the  vote  of  William  Harrison  on  the  ground  that  his  name 
was  not  on  that  roll. 

As  to  the  vote  of  the  four  Bnrrells :  Thomas  Burrell,  sen.,  was 
disqualified,  not  being  a  freeholder  of  the  Muucipaltty,  nor  a 
householder  resident  therein  for  one  month  next  before  the  eleo- 
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tion.    And  bis  three  sons  were  not  entitled  to  TOte,  not  being 
seTermlly  rated  on  the  last  revised  assessment  roll. 

Joseph  Brown,  is  objected  to  by  the  relator,  beeaose  he  was  not 
at  the  time  of  the  election  a  freeholder,  nor  hooseholder  tn  the 
Ward.  The  proof  is  that  he  was  for  many  months  before  the 
election,  and  at  that  time,  a  householder  of  the  township,  though 
not  of  the  Ward  No.  2,  and  sufficiently  rated  on  the  roll.  His 
TOte  was  legal,  I  think,  under  the  76th  clause. 

James  Shaw,  objected  to  as  being  an  alien,  I  think  the  Statute 
4  Qeo.  II.  ch.  21,  makes  James  Shaw  a  British  subject,  being  bom 
in  New  York  some  time  before  1880,  the  son  of  a  British  subject, 
who  had  emigrated  from  Ireland,  a  short  time  before,  and  in  a 
year  or  two  after  his  birth  passed  on  to  Upper  Gunada,  when  he 
was  abeot  two  years  old.  He  has  lived  here  ever  since.  If  be 
were  resident  in  Upper  Canada  on  Ist  March,  1828,  he  would  be 
clearly  a  British  sulject,  under  our  own  statute  4  ft  6  Vic,  ch. 
7,  sec.  6.  It  is  not  clear  whether  the  father  came  to  Upper 
Canada  so  early  as  on  let  March,  1828,  I  should  think  most  pro- 
bably not  from  the  evidence,  though  that  is  not  clear. 

Of  the  relator's  votes,  William  Wiley,  was  disqualified  as  being 
neither  a  freeholder,  nor  householder  of  the  Municipality.  The 
father  owned  land  in  the  Ward  which  his  two  sons  lived  on,  having 
no  legal  interest  in  it  so  far  as  appears.  One  brother  was  married, 
the  other  (the  voter)  was  single  and  lived  with  him.  There  is 
nothing  to  shew  that  this  was  Uie  one  entitled  to  be  treated  as  the 
householder  and  the  other  not  Patrick  Phelan  is  objected  to  as  not 
being  resident  within  the  ward,  but  he  was  qualified  and  resided 
within  the  Municipality. 

Joseph  Dawson  objected  to  by  Graham,  the  sitting  member,  as 
not  being  a  freeholder  or  householder  in  the  municipality  at  the 
time  of  the  election :  and  it  is  proved  that  he  was  not,  and  his  vote 
is  not  supported. 

The  result  is,  that  Graham,  the  sitting  member,  has  his  22 
votes  reduced  by  striking  out  all  the  Bnrrells,  fpur  in  number, 
leaving  18  votes  for  him.  And  this  still  leaves  him  in  a  majority 
over  the  relator,  whose  18  votes  are  to  be  reduced  to  16  by  strik- 
ing out  Wiley  and  Dawson. 

I  think  the  Retarning  Officer  should  have  his  costs,  for  I  find 
nothing  in  his  conduct  that  looks  like  corruption  or  partiality,  and 
indeed  nothing  that  can  be  said  to  have  been  done  irregularly, 
except  the  carrying  out  the  names  of  the  Burrells,  as  if  they  had 
been  severally  on  the  poll  book,  and  that  was  evidently  done  with 
no  improper  motive,  but  openly  and  under  his  sense  of  duty,  sup- 
posing that  they  came  under  the  name  Thomas  BurreU  and  Sons, 
which  was  on  the  poll  book,  and  which  the  Returning  Officer  sup- 
posed entitled  him  to  vote,  when  it  was  proved  to  him  that  these 
were  the  sons  that  occupied  the  alleged  farm. 

It  weighs  with  me  too  in  the  view  which  I  take  of  this  case, 
both  as  regards  the  Returning  Officer  and  the  sitting  member, 
that  there  is  strong  evidence  of  the  relator  having  given  up  the 
contest,  which  occasioned  the  poll  being  closed  on  &e  first  day. 
If  it  had  not  been  so  closed,  which  it  hiurdly  would  or  could  have 
been,  we  can  not  tell  that  the  reception  of  other  votes  would  not 
have  made  the  sitting  member's  right  too  clear  to  be  disputed  as 
regards  the  number  of  good  votes.  It  is  true  that  the  relator 
denies  in  a  manner  his  having  given  up  the  contest,  and  acquiesced 
in  Graham's  return,  but  it  is  rather  an  equivocid  denial,  and  there 
is  direct  evidence  from  several  witnesses  that  he  did  retire  on  the 
first  day,  and  in  such  a  manner  as  would  be  quite  inconsistent 
with  his  afterwards  entering  into  a  scrutiny  of  votes. 

In  my  opinion,  the  sitting  member  must  retain  his  seat.  And 
his  costs,  and  those  of  the  Returning  Officer  must  be  paid  by  the 
relator. 

Judgment  for  defendant  witii  costs. 


(Befbn  the  Hon.  Mr.  JmtlM  HoLux.) 

Thb  Qubbn  o»  THi  Relation  or  John  C.  Htdk  vs.  Johh 

Babnhart,  thb  Tounqbr. 

iAmtetjMi  InMHMwiu—Inoorpon/ed  vmagea^BlecUon  ^  iZeeve— Doy  ihertfor^ 

Ab$enoe  of  (XmnciUort. 

Jt  b  by  mc  ISO  of  the  Maoicipel  InsUtutions  Act  vnacted,  that  the  members  of 
OTery  Htmklpel  Oimiicn  (except  Conntj  OouoeUt)  shall  hold  their  first  meeUng 
at  noon  on  the  third  HoadAj  of  the  saoe  Jenusir  In  which  they  era  elertod.  or 
frnMrntdajfawrtafier^atfum,  ^^ 


It  ie  else  1^  see.  182  of  the  Mune  Aet  enacted,  that  the  members  eleet  of  ereiy 
OouocU  (except  a  City  or  Town  Oouneil)  beioc  at  least  a  majority  of  the  whole 
number  of  the  Ooanell  when  ftall,  shall  at  their  firtt  muUng  after  the  yearly 
elsetiona,  and  after  making  the  declarations  of  ofBoe  and  qnalifieatlon  when 
required  to  be  taken,  organue  themselTes  as  a  Qmndl  by  deettrng  one  ^  them' 
tdfBU  to  6e  the  Warden  or  Reete  qf  the  Oorporatitm. 

The  Incorporated  Village  of  BtreetsrlUe  is  represented  ty  a  Omndl  of  il^  mem* 
ben.  On  21st  January  (belngthe  third  Monday  of  Jannary)  two  momfaers  d 
the  Oonncll  met  at  the  Town  Hall  and  qvallAed,  but  in  theabaeneeof  the  three 
remaining  ntembers  of  the  OoancU  were  unable  to  proceed  to  boslneas.  On 
23rd  January  the  three  remaining  members  met,  and  baring  qnaltfled,  orpmlsed 
themealTes  fts  a  Ckmneil,  in  the  absence  of  the  othsr  two  of  the  Ooondl,  1^ 
electing  one  of  themselTee  to  be  Beere. 

Heldf  that  the  election  was  legal,  and  In  the  abeenee  of  proof  of  ftand  eonld  not 
be  set  aside. 

The  Relator  complained  that  John  Bamhart,  the  younger,  of 
the  Village  of  Streetsville,  Doctor  of  Medicine,  hath  not  been 
duljr  elected  and  has  qt^justly  usurped  the  office  of  Reeve  in  the 
Incorporated  Village  of  Streetsville,  in  the  County  of  Peel,  under 
pretence  of  an  election  held  on  the  28rd  of  January  last  at  the 
said  Village  of  Streetsville,  and  declared  that  he  the  Relator  has 
an  interest  in  the  said  election  as  a  Councillor  of  the  said  Village 
of  Streetsville,  and  as  a  candidate  at  the  said  election 

He  shewed  the  following  causes  why  the  election  of  John  Bam- 
hart, the  younger,  to  the  said  office  should  be  declared  invalid  «nd 
void. 

1st,  That  the  said  election  was  not  conducted  according  to  law 
in  this,  that  the  said  pretended  election  did  not  take  place  at  any 
regular  or  a^ioumed  meeting  of  the  said  ConnciL 

2nd,  That  the  said  Bamhart  pretended  to  have  been  elected  by 
three  out  of  the  five  Councillors  of  the  said  Municipality  who  met 
together  without  the  knowlege  of  the  other  two  Councillors  of  the 
said  Municipality,  and  without  any  noUce  having  been  given  to 
the  said  other  two  Councillors  either  of  the  said  meeting  or  of  the 
time  when  or  place  where  the  'same  should  take  place,  and  that 
the  three  so  meeting  without  the  knowledge  or  consent  of  the 
other  two,  and  without  their  having  had  notice,  could  not  in  their 
absence  and  without  notice  to  them  elect  a  Reeve. 

8rd,  That  if  the  said  election  should  stand  it  would  be  without 
the  odier  two  Councillors  having  had  an  opportunity  of  voting 
either  for  or  against  the  said  Reeve,  and  the  said  election  would 
be  an  election  by  three  and  not  by  a  minority  of  the  Councillors 
of  the  said  Municipality. 

The  affidavits  filed  on  the  part  of  the  relator  shewed  that  he 
was  elected  a  Councillor  for  the  Village  of  Streetsville  at  the 
election  held  on  the  7th  and  8th  days  of  Januaiy ;  that  on  the 
18th  January  he  recelTed  from  the  Town  Clerk  notice  to  be  at  the 
Town  Hall  on  Monday  then  next,  21st  January,  for  the  purpose 
amongst  other  things  of  electing  a  Reeve  for  the  Municipality. 
That  on  the  21st,  the  day  appointed  by  law,  being  the  third  Mon- 
day in  January,  he  attended  at  the  Town  Hall  in  Streetsville  at  12 
o'clock,  pursuant  to  the  notice  received,  but  none  of  the  Councillors 
were  present  except  Henry  Kerr  and  the  Relator.  That  the 
Village  Constable  was  sent  to  two  other|Councillors,  Robert  Leslie 
and  John  Bamhart,  the  younger,  to  request  their  attendance,  but 
that  they  retumed  no  definite  answer  and  did  not  attend.  That 
there  being  only  two  Councillors  present  no  meeting  of  the  Council 
could  be  held  or  business  transacted.  That  Dr.  Crumble,  the 
other  Councillor  elected,  was  absent  from  the  Village  on  profes- 
sional business.  That  on  Wednesday,  the  28rd  January,  the 
Relator  had  occasion  to  be  absent  from  the  Village  of  Streetsville 
and  to  come  to  the  City  of  Toronto,  and  that  Henry  Kerr,  another 
of  the  Village  Councillors,  was  also  in  Toronto  and  absent  from 
the  Village  on  that  day.  That  during  the  absence  of  the  Relator 
and  Kerr  on  the  28rd  January  the  three  other  Councillors  assem- 
bled at  the  Town  Hall  in  Streetsville,  and  that  they  then  and 
there  declared  the  said  John  Bamhart  Reeve.  That  the  Relator 
had  no  notice  or  knowledge  whatever  of  that  meeting,  and  that 
though  the  Village  Constable  was  sent  to  his  place  of  residence, 
and  that  of  Henry  Kerr,  that  the  other  Councillors  must  have 
been  well  aware  at  the  time  that  they  were  absent  from  the  Village. 
That  the  Relator  was  a  candidate  for  the  office  of  Reeve  at  that 
election,  Henry  Kerr  having  promised  to  nominate  him  at  the 
meeting  of  the  2 Ist  January,  and  that  he  would  have  done  so  had 
there  been  a  quorum  present  at  that  time.  And  that  he  would 
have  nominated  him  on  the  28rd  January,  and  the  Relator  would 
have  tried  to  be  elected  for  that  office  at  that  meeting  had  fiie  said 
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Kerr  and  himeelf  received  Dotico  or  been  aware  of  such  sieeting 
in  time  bo  that  they  might  have  been  present.  That  the  Relator 
has  since  been  told  by  Defendant  that  the  reason  he  and  Leslie  did 
not  attend  the  meeting  on  the  2l8t  January  was  becaase  he  knew 
that  at  that  meeting  they  would  be  in  the  minority. 

On  the  part  of  the  Defendant  it  was  shown  that  no  meeting  of 
the  Council  took  place  on  the  2l8t  January,  being  ihe  third  Mon- 
day of  the  month.  That  on  that  day  only  the  Relator  and  Henry 
Kerr  were  present.  That  the  Relator  desired  in  the  absence  of 
a  quorum  to  take  minutes  and  to  adjourn  the  Council  till  some 
time  in  February,  but  that  the  Clerk  refused  to  consent  to  such 
proceedings,  not  considering  it  competent  for  two  members  to 
transact  any  business.  That  on  the  22nd  January  none  of  the 
Councillors  attended  at  the  Town  Hall  in  StreetSTille,  the  usual 
place  of  meeting  of  that  body,  but  that  on  the  23rd,  about  a 
quarter  of  an  hour  before  tweWe  o'clock,  three  members,  Messrs. 
Barnhart,  Crambie  and  Leslie,  appeared  at  the  Town  Hall,  and  the 
Constable  was  sent  to  the  residences  of  the  Relator  and  Henry 
Kerr  to  inform  them  that  the  other  members  of  the  Council  were 
at  the  Town  Hall  and  to  request  their  attendance.  That  the 
Constable  returned  with  the  information  that  the  Relator  and  Kerr 
were  not  at  home,  and  thereupon  the  Clerk  called  the  Council  to 
order,  the  members  present  haying  prcTionsly  at  that  meeting 
made  and  subscribed  the  declarations  of  qualification  and  office 
according  to  law.  The  absent  members,  John  C.  Hyde  and  Heniy 
Kerr,  haying  made  and  filed  with  the  Clerk  their  declarations  of 
qualification  and  office  on  the  21st  January,  when  attending  for 
the  .purpose  of  a  meeting  at  the  Town  HalL  That  on  the  Council 
being  called  to  order,  the  Clerk  presiding,  it  was  moved  by  Coun- 
cillor Leslie,  seconded  by  Councillor  Crumble,  that  John  Barnhart 
be  Reeve  of  the  Village  of  Streetsville  for  the  current  year,  which 
motion  was  carried  unanimously.  That  the  Reeve  having  taken 
the  oaths  required  by  law,  and  the  Council  being  regularly  organ- 
ized, proceeded  to  business. 

The  affidavits  of  the  two  Councillors  who  were  present  with 
Mr.  Barnhart  when  he  was  elected  Reeve  were  filed,  and  in  them 
each  of  the  Councillors  swore  very  distinotly  that  he  would  not 
have  voted  for  the  Relator  as  Reeve  had  he  been  present,  and 
'*  vfill  not  vote  for  him  Bhonld  the  election  which  has  taken  place 
be  declared  void." 

The  affidavit  of  Dr.  Crumble  shewed  certain  other  facts  which 
led  strongly  to  the  belief  that  the  Relator  was  well  aware  of  the 
views  of  the  other  Councillors  in  the  matter  of  the  election  of  a 
Reeve,  and  thai  being  so  awa^  he  waa  vrilling  to  have  recourse  to 
contrivances  to  prevent  the  views  of  the  minority  being  carried  ont 

Dr.  Crumble  swore  that  on  the  morning  of  the  third  Monday 
in  January  he  was  called  to  visit  a  patient  upwards  of  thirty  miles 
distant  from  Streetsville,  and  did  not  return  till  the  next  day  about 
ten  o'clock  in  the  morning.  That  about  noon  he  went  to  the  Town 
Hall,  but  found  none  of  the  Councillors  there.  ^That  on  the  28rd 
January,  a  majority  of  the  Council  being  present,  and  notice  being 
sent  to  tiie  places  of  residence  of  those  who  were  absent,  the  pro- 
ceedings prescribed  by  law  were  had,  and  the  defendant  unanimous- 
ly elected  Reeve.  That  the  Relator  did  not  tell  him  he  was  a 
candidate  for  the  office  of  Reeve,  and  that  he  would  not  have 
voted  for  him  and  <*  will  not  vote  for  him  to  be  Reeve."  That  on 
Friday  evening  previous  to  the  election  of  Reeve  the  Relator  called 
on  him  and  urged  him  to  accept  the  office  of  Reeve  which  he 
refused.  That  the  Relator  then  informed  him  that  if  he  would 
stay  away  f^om  the  election  of  Reeve  on  Monday,  21st  January, 
he,  the  Relator,  "  could  get  all  he  wanted  accompUahed,"  that  he 
requested  him  not  to  attend  at  the  meeting  on  the  21st,  and  that 
he  **  verily  believes  that  John  C.  Hyde,  the  Relator,  was  concerned 
in  getting  him  away  ft'om  Streetsville  on  the  morning  of  the  2lBt, 
as  the  party  who  called  him  aw^y  is  related  by  marriage  to  him, 
and  notwithstanding  he  went  a  distance  of  thirty  miles  tiie  patient 
he  went  to  see  was  from  home  when  he  arrived  there." 

MeMieKael  for  Relator ;  Mohert  A.  ffarriton  for  Defendant. 

MoLkak,  J. — ^It  appears  that  the  Relator  who  complains  of  the 
election  of  Reeve  by  the  majority  of  the  Councillors  in  the  absence 
of  himself  and  another  Councillor  who  was  favourable  to  his 
views,  was  quite  willing  to  induce  one  of  the  Council  to  neglect  or 
rather  abandon  his  duty,  so  that  he,  the  Relator,  could  get  all  he 
wanted  accomplished.    What  he  wanted  is  shewn  by  his  own  affi* 


davit,  in  which  he  says  he  wns  a  candidate  for  the  office  of  ReevOf 
and  would  have  been  proposed  by  Henry  Kerr  on  the  21  st  had 
there  been  a  quorum  of  the  Council  present,  and  on  the  28rd  had 
they  been  present  at  the  election.  The  failure  of  the  attempt  to 
induce  Dr.  Crumble  to  remain  away  from  the  meeting  of  the 
Council  on  the  2 let  leads  very  strongly  to  the  conclusion  that  his 
absence  was  procured  by  an  unworthy  and  despicable  trick  on  the 
part  of  some  one  who  desired  that  the  Relator  might  get  all  he 
wanted  accomplished  during  his  absence. 

Had  Councillors  Barnhart  and  Leslie  attended  on  the  2 let,  as 
requested,  the  Relator,  according  to  his  statement  to  Dr.  Crumble, 
would  have  succeeded  in  his  object  of  being  elected  Reeve,  inas- 
much as  the  four  Councillors  present  would  have  been  equally 
divided  on  the  question  of  the  election  of  Reeve,  and  the  Relator, 
as  the  highest  rate-payer  as  to  amount,  would  have  been  entitied 
to  a  casting  vote  in  his  own  favour.  But  the  Councillors  opposed 
to  the  election  of  the  Relator  aa  Reeve,  seeing,  as  he  declares  in 
his  affidavit,  that  they  would  be  in  the  minority  if  they  did  attend 
declined  by  their  presence  to  promote  the  election  of  one  who  waa 
not  the  choice  of  the  majority  of  the  Councillors,  and  by  staying 
away  frustrated  the  Relator  in  getting  all  he  wanted  accomplished. 

This  in  fact  appears  to  be  the  chief  cause  of  complaint,  though 
the  ground  of  objection  to  the  election  of  Defendant  as  Reeve  is 
also  taken, — that  he  waa  elected  in  the  absence  of  the  Relator  and 
Henry  Kerr,  and  without  any  notice  to  them  of  the  intended 
meeting  on  the  28rd  January. 

It  appears  by  the  affidavit  of  Mr.  Hope,  the  Clerk  of  the  Conn- 
oil,  that  none  of  the  Councillors  attended  at  the  Town  Hall  on  the 
22nd  January.  Had  the  election  taken  place  on  that  day  the 
Relator  could  not  have  reasonably  complained  (though  he  might 
have  done  so  with  as  much  reason  as  he  now  does)  that  it  took 
place  without  notice  to  him  and  without  his  knowledge,  for  on  the 
22nd  it  appears  that  the  Relator  was  present  at  Toronto,  and  filed 
in  the  office  of  the  Clerk  of  the  Counties  Council  his  etriificaU  of 
being  Meeve  of  the  Township  of  Toronto  for  the  present  year,  and 
sat  in  the  Council  as  the  representative  of  that  Township. 

The  Relator  in  his  affidarit  states,  that  on  Wedneedsy,  the  28rd 
January,  he  had  occasion  to  be  absent  firom  the  VtUagB  of  Sir^eU" 
vUUj  and  to  come  to  the  City  of  Toronto,  thus  inducing  a  belief  that 
he  came  to  the  City  of  Toronto  on  the  23rd.  It  would  have  been 
more  candid  to  have  stated  that  he  absented  himself  from  the 
Village  of  Streetsville  on  the  22nd  for  the  purpose  of  aasaming 
his  position  as  a  member  of  the  Counties  Council  as  Reeve  of  the 
Township  of  Toronto,  and  that  he  continued  absent  as  the  repre- 
sentative of  that  Township  on  the  28rd  when  tihe  election  of  Reeve 
of  Streetsrille  took  place.  The  affidavit  appears  intended  to  con- 
vey the  idea  that  the  three  Councillors,  by  whom  the  election  was 
made,  took  advantage  of  the  casual  absence  of  the  Relator  and 
Henry  Kerr  in  Toronto  to  do  what  they  did  in  electing  a.  Reeve ; 
when  the  fact  is,  that  the  Relator  absented  himself  on  the  22nd, 
and  remained  absent  on  the  28rd,  expressly  for  the  purpose  of 
representing  another  Municipality. 

Viewing  all  the  circumstances  it  is  impossible  to  believe  that 
the  Relator  and  Henry  Kerr  could  have  hoped  or  believed  that  the 
election  of  Reeve  of  Streetsville  would  be  deferred  to  suit  their 
convenience,  or  that  it  would  await  their  return  from  Toronto ; 
but  if  they  did  really  entertain  any  such  notion  they  could  scarcely 
have  supposed  that  their  presence  would  have  made  any  difference 
in  the  election  of  Reeve,  if  the  affidavits  filed  are  entitied  to  any 
credit. 

The  180th  section  of  the  Municipal  Institutions  Act,  chap.  64, 
Consolidated  Statutes,  provides,  that  the  members  of  every  Mtmi- 
oipal  Council  (except  County  Councils]  shall  hold  Hieir  first  meeting 
at  noon  on  the  third  Monday  of  the  same  January  in  which  they 
are  elected,  or  on  eome  day  thereafter  at  noon^  and  the  members  of 
every  County  Council  shall  hold  their  first  meeting  at  noon  or 
some  hour  thereafter,  on  Hie  fourth  Tueeday  of  the  same  month  or 
on  some  day  thereafter. 

Then  the  182nd  section  prorides,  thst  the  members  elect  of 
every  Council  (except  a  City  or  Town  Council),  being  at  Uaet  a 
majority  of  the  whole  Council  when  fttll,  shall  at  their  firet  meeting 
after  the  yearly  elections,  and  after  making  the  declarations  of 
office  and  qualification  when  required  torbe  taken,  organiie  them- 
selves as  a  Gounoil,  by  electing  one  of  themselves  to  be  Warden 
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or  Rmto  of  the  Corpontioii,  and  suoh  person  shall  be  the  head  of 
the  GonneU. 

Under  the  first  mentioned  seetion  the  2l8t  was  the  daj  (being 
the  8rd  Monday  of  the  month  of  January)  on  which  all  Munioipfd 
Gonneils  (except  Oonnty  Coaneils)  should  have  held  their  meeting, 
bnt  the  section  does  not  make  it  imperatiTe  to  meet  on  that  day. 
It  declares  that  such  Mnnioipal  Councils  shall  meet  on  that  day 
or  on  wm$  day  thereafter  at  no<m»  80  that  as  in  this  ease  if  a 
meeting  flrom  any  cause,  whether  accident  or  design,  has  not 
been  held  on  the  Slst  it  might  legally  be  held  on  some  day  there- 
after at  noon. 

The  Council  of  StreetsTille  did  not  meet  on  the  21s^  but  a 
majority  of  the  whole  number  of  the  Council  when  full  met  on  the 
28rd  of  January,  and  then  organised  theraseWes  as  a  Council  by 
electing  one  of  themseWes  to  be  RecTC  of  the  Corporation.  This 
they  were  required  to  do  at  their /r«<  meeting^  and  though  two 
members  of  the  Council  were  absent,  and  it  may  be  true  that  they 
had  no  knowledge  or  notice  of  the  meetiog,  the  meeting  and  the 
•lection  of  Reeve  seem  to  haye  been  in  strict  accordance  with  the 
provisions  of  the  statute. 

The  want  of  notice  of  such  meeting  alFords  no  sufficient  reason 
for  setting  aside  the  election  of  Reeve,  for  it  does  not  appear  to 
have  been  the  duty  of  any  one  to  give  such  notice,  and  though  the 
Clerk  of  the  Council  gave  notice  on  the  18th  January  of  the 
intended  meeting  on  the  2lBt,  it  was  not  as  a  matter  of  cKity  that 
he  did  so,  for  no  such  dut^  is  imposed  upon  him  by  law,  and  he 
could  not  be  expected  to  give  notice  of  a  subsequent  meeting  of 
which  he  may  have  been  ignorant  himself  till  the  time  when  the 
members  presented  themselves  at  the  Town  Hall. 

If  indeed  any  number  of  members  had  taken  pains  to  conceal 
fkvm  others  the  time  intended  for  their  first  meeting,  or  had  met 
at  any  other  than  the  usual  and  proper  place  of  meeting  of  the 
municipality,  there  might  be  grounds  for  contesting  proceedings 
of  so  irregular  a  character ;  but  no  such  grounds  exist  in  this 
ease,  and  when  the  Relator  left  Streetsville  on  the  22nd  to  assume 
the  duties  of  Reeve  of  the  Township  of  Toronto  in  the  Counties 
Council,  he  must  have  been  well  aware  that  tiioae  of  the  Council 
of  Streetsville  whom  he  left  behind  were  under  no  obligation  to 
■end  him  notice  of  a  meeting  to  be  held  on  the  following  day  for 
the  purpose  of  organising  the  Council  of  Streetsville,  but  that 
they  were  quite  competent  to  eleot  a  Reeve  in  his  absence.  Th^ 
might  very  well  assume  that  the  Relator,  by  taking  his  seat  in 
the  Couaeil,  had  made  bis  election  to  continue  m  the  Reeve  of  the 
Township  of  Toronto,  and  that  he  ooald  no  longer  aspire  to  the 
apparently  inoompalible  office  of  Reeve  of  Streetsville. 

It  appears  to  me  that  while  the  Relator  has  by  this  prooeeding 
called  forth  evidence  oaloulated  to  throw  some  degree  of  disnedit 
on  his  own  views  in  relation  to  the  election  of  Reeve,  he  has 
wholly  failed  to  establish  any  ground  on  whieh  the  election  of  the 
Defendant  to  that  offioe  can  be  set  aside  or  declured  to  be  null 
and  void. 

I  do  therefore  adjuge,  that  the  Relation  and  Statement  be  dis- 
missed with  costs,  to  be  paid  by  the  Relator  to  the  Defendant. 

Judgment  for  Defendant  with  ooets. 


(BeAm  Hli  Honor  Jakis  Bobskx  Gowax,  bq.,  Judg*  Oonnty  of  Stmoo*.) 


Thi  Qvuv,  on  xbb  bslation  or  Daxikl  Riohxok]),  aoadist 

ALIZAHDn  TSOABT. 

Jftsiioipfll  Adt    ^Msijitosirfwi  qf  OnmeOkn    Ownwri  ^  BUkmem  ^SagmtMM 

•-NclkttoBeelor$^^ffhdtherwf'--Ooeta, 

BM,  that  s  penon  in  the  yttr  I860,  by  by-tew  of  tbo  towaihip  of  NottavMuai, 
cppotnted  an  oretMer  of  htgbwayt— which  offloa  ha  acoaptad— waa,  within  the 
naaolnKof  aae.  TSoTtiia  If  nnidpal  loatttntiona  Aet,  **  an  oflloar  of  Uia  moniei- 
paUty,  and  «a  aneh  not  qnaliOcd  to  baalaelada  counflUlor  of  Iha  nuuiMpali^ 
%t  the  election  held  in  January,  1881. 

SUd,  oZw^  that  notiee  of  the  disqnalllloation  having  been  giren  ta  the  electors  at 
the  time  of  the  election,  relator,  who  dalmed  the  aaat,  waa  entitled  to  be  aaated. 

Bidet,  aUo,  that  relator  waa  entitled  to  coata  aa  againat  datwidant 

(March  2, 1861.) 

A  summons,  in  the  nature  of  a  quo  warranto,  had  been  issued 
in  this  ease  upon  the  fiat  of  Judge  Gowan,  calling  on  the 
defendant  to  shew  by  what  authority  he  usurped  the  office  of 
councillor  for  ward  No.  8  of  the  township  of  Nottawasaga,  and 
why  the  relator  shonld  not  to  be  sented  in  Us  pUoe. 


The  grounds  upon  which  the  summons  was  issued  were,  thnt 
Alexander  Tegart — who  had  been  elected  at  the  annual  munici- 
pal election  for  the  ward  as  councillor — ^was  disqualified,  as  hold- 
ing the  office  of  pathmaster  or  overseer  of  highways  for  the  town- 
ship of  Nottawasaga ;  and  that  he  was  also  disqualified  on  aocoont 
of  receiving  '*  an  allowance"  from  the  corporation  as  such  over- 
seer.  It  was  also  made  a  part  of  the  statement  that  relator,  at 
the  nomination,  had  objected  to  Tegart  as  being  disqualified  as 
such  overseer ;  and  that  the  returning  officer  had  expressed  bis 
opinion  to  the  effect  that  Tegart  was  disqualified ;  and  that  the 
electors  having  had  notice  of  the  alleged  ineligibilty  of  Tegart  that 
the  relator  should  be  seated. 

The  facts  appeared  to  be,  that  in  May  of  1860,  the  municipal 
council  of  Nottawasaga  appointed  Tegart  (the  defendant)  overseer 
for  one  of  their  divisions,  by  by-law,  which  appointment  be, 
Tegart,  had  accepted.  At  the  elecUon  for  the  ward,  holden  on 
the  7th  and  8th  January  last,  Richmond,  Tegart  and  one  Jonah 
Long  were  put  in  nomination.  Upon  Tegart  being  proposed  Rich- 
mond objected  to  him  as  being  disqualified,  on  account  of  holding 
the  offioe  of  overseer.  The  returning  officer,  on  being  appealed 
to,  read  the  clause  in  the  act  disqualifying  persons  fh>m  holding 
the  office  of  councillor,  and  expressed  his  opinion  that  Tegart  was 
disqualified.  Tegart,  however,  insisted  upon  running,  and  saidi 
**That  he  would  run  the  risk,  and  in  the  event  of  his  being 
unseated  would  pay  the  costs."  Long  having  withdrawn,  the 
polling  commenced,  and  at  four  o'clock  upon  the  second  day, 
Tegart  declared  elected  by  a  msjority  of  one — the  numbers  polled 
being  for  Tegart  41,  and  for  Richmond  40.  Several  affidavits 
were  put  in  on  behalf  of  relator,  showing  that  both  the  electors 
present  at  the  nomination  and  those  who,  not  then  present,  after- 
wards voted,  were  aware  of  the  objection  that  had  been  made  to 
Tegart*s  candidature.  On  behalf  of  the  defendant,  it  was  sworn 
by  some  of  the  electors  that  what  they  understood  by  the  otjec- 
tion  was,  that  Tegart  was  protested  against  as  receiving  an  allow- 
ance as  overseer. 

McCarthy,  for  the  relator,  contended  that  Tegart  was  "an 
officer  of  the  corporation,"  as  being  overseer  of  highways,  and 
therefore  disqualified  by  sec.  78  of  cap.  84  Con.  Stats.  U.  C.  from 
being  a  councillor  for  the  township.  He  referred  to  sub-aecs.  2 
&  8  sec.  248  of  same  act»  and  6  U.  C.  L.  J.  p.  44 ;  that  being 
appointed  and  having  accepted  the  offioe  of  overseer,  he  continued 
such  officer,  in  the  absence  of  anything  in  the  by-law  appointing 
him  to  the  contrary,  until  removea  by  the  counoil«  sec.  174 ;  that 
his  duties  as  overseer  and  councillor  were  clearly  incompatible, 
and  his  was  such  a  case  as  was  within  the  spirit  of  the  act ;  that 
he  received  an  allowance  in  not  having  to  perform  his  own  statute 
labor,  and  was  on  that  account  disqualified,  referring  to  Reyina 
ex  rel  Coleman  v.  O'Eara,  2  U.  C.  Prac.  R.  18 ;  Regma  ez  rel 
Moore  v.  Miller^  11  U.  C.  Q.  B.  465 ;  that  it  was  clearly  a  case- 
supposing  Tegart  to  be  disqualified — for  the  relator  to  be  seated, 
because  the  electors  had  express  notice  of  the  facts,  and  also  from 
the  returning  officer's  statement  of  the  law :  Resfina  ez  rel  Clarke 
V.  McMuUen,  0  U.  C.  Q.  B.  467 ;  Reyina  ex  rel  Harvey  v.  SeotU  2 
U.  C.  Cham.  R.  88 ;  and  further  as  to  costs,  Regina  ex  rel  LutM  v. 
WilUamton,  1  U.  C.  P.  R.  94 ;  Reyina  ex  rel  Dexter  v.  Cowan,  I  U. 
C.  Prac.  R.  107 ;  Reyma  ex  rel  Davie  v.  Carruthere,  1  U.  C  Prac 
R.  114. 

Mober^f,  for  the  defendant,  argued  that  as  by  sec.  160  of 
the  Municipal  Act  it  was  obmpulsory  to  appoint  a  certain  olasa  of 
offieers  there  ennmerated — such  as  clerk,  treasurer,  and  by  seo. 
248,  under  which  overseers  were  appointed--^it  was  discretionaiy 
that  a  difference  was  to  be  made  betwctti  the  two  classes  of  per- 
sons to  be  appointed ;  that  under  the  by-law,  which  was  entitied, 
**  For  appointing  overseers  for  the  year  1860,"  the  defendant  had 
ceased  to  be  an  officer  upon  the  last  day  of  the  year ;  that  the 
affidavits  of  the  treasurer  and  others  completely  disproved  the 
allegation  of  Tegart  reoeiviag  an  allowance  from  (he  ooiporation ; 
and  that  it  was  not  a  case  for  a  new  election,  the  electors  being 
ignorant  of  the  objection  taken. 

OowAH,  Co.  J. — ^The  ftust  of  the  defendant's  appointment  as  one  of 
OTsrseers  of  highways  of  the  township,  in  May,  1860,  does  not 
appear  to  be  questioned.  It  is  stated  in  more  than  one  of  the  affi- 
davits tiled,  and  a  certified  copy  is  filed  of  the  by-Aaw  H>poiDtiag 
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him  and  others  to  that  office.  It  appears,  moreover,  that  he 
accepted  the  office  and  entered  upon  its  dnties. 

The  by-law  referred  to  is  called  **  A  By-law  for  the  appoint- 
ment of  OTcrseers  of  Higbwajs  on  the  several  Concession  and 
Side  Lines  within  the  Township  of  Nottawasaga,  for  the  year 
I860."  The  enacting  part,  however,  is  more  general ;  so  far  as 
material  is  in  these  words :  "  The  following  persons  shall  be 
and  they  are  hereby  appointed  overseers  of  highways  for  the  seve- 
ral divisions,  &o" 

This  by-law  was  passed  in  conncil  on  the  1st  of  May,  1860,  and 
it  is  urged  that  it  was  for  that  year  only.  The  appointment 
appears  to  me  to  be  a  general  one ;  and  the  title  I  think  cannot, 
according  to  the  established  rule  of  construction,  be  allowed  to 
restrict  the  enacting  part  of  the  by-law,  to  limit  the  appointment, 
so  that  it  would  expire  on  the  last  day  of  the  year  1860.  But 
even  if  it  did,  sec.  174  would,  as  was  argued  for  the  relator,  have 
the  effect  of  continuing  overseers  of  highways  in  office  at  all  events 
until  after  the  first  meeting  of  the  council  in  1861.  Sec.  174  pro- 
vides that  *'  all  officers  appointed  by  a  council  shall  hold  office 
until  removed  by  the  council."  The  words  are  sufficiently  broad 
to  take  in  the  present  case,  and  the  particular  office  is  one  within 
the  mischief  which  the  section  was  designed  to  guard  against — the 
public  injury  and  mischief  that  would  result  in  case  a  munici- 
pality was  left  without  officers.  So  that  if  an  overseer  of  high- 
ways is  an  officer  of  the  municipality,  within  tkemeaning  ofteetion 
78,  the  defendant  holding  that  office  was  disqualified. 

As  early  as  1798  the  office  of  overseers  of  highways  was  created 
by  statute  in  Upper  Canada,  and  it  has  lasted  ever  since.  Town 
or  township  officers  were  then  chosen  by  the  inhabitants,  who 
assembled  yearly  for  the  purpose:  (88  Geo.  III.  cap.  8.)  In 
various  statutes  since  that  time,  and  down  to  the  first  District 
Council  Act,  the  officer  was  recognised,  and  in  the  present  law  the 
Legislature  in  speaking  of  officers  must  be  asoBumed  to  have  spoken 
of  existing  facts,  and  to  have  had  overBeers  of  highways  in  mind. 
Indeed  this  would  appear  on  the  faee  of  the  act,  Ibr  in  sec.  248 
■nb-seo.  2  overseers  of  highways  are  expressly  termed  officers  of 
the  corporation,  and  oounoils  are  authorifed  to  appoint  them.  The 
words  used  In  ieo.  78  are,  **  No  officer  of  any  munieipiility,"  fte., 
•*  shall  be  qualified  to  be  a  member,"  fto.  Overseers  of  highways 
are  appointed  by  eoundli,  hold  a  post  or  place  mder  and  are 
aecoantable  to  thitan,  have  certain  powers  confierred  and  dndes 
made  incident  to  the  appointment — surely  this  of  itself  constitutes 
an  office — the  incumbent  an  offioer.  And  I  most  think  now,  as 
heretofore,  overseers  of  highways  are  officers  of  municipalities. 

But  are  they  kuch  officers  as  were  intended  to  be  disqualified 
under  sec  78  T  So  far  as  the  particular  office  Is  concerned,  a  rea- 
son for  disqualification  would  ne  fbund  in  the  incompatibility  of 
the  office  of  overseer  of  highways  with  that  of  towtiship  council- 
lor ;  and  that  incompatibility  would  certainly  exist  if  under  any 
circumstances  the  individual  would  !n  one  of  his  capacities  be 
subject  to  his  owh  correction  in  another ;  if  the  duties  of  both 
offices  could  not  be  caitied  on  with  efficacy  and  impartiality,  at 
common  law  a  disability  for  office  in  the  holding  of  some  other 
office  incompatible  therewith. 

Now  if  overseers  of  highways  could  be  called  to  account  before 
township  councils  for  the  exercise  of  their  duties,  or  the  disposal 
of  public  monies  or  property  coming  into  their  hands,  they  could 
not  occupy  that  free,  unencumbefid  and  independent  position 
which  a  member  of  bodies  such  as  out  municipal  corporations,  With 
fheir  large  powers  for  local  legislation  and  control,  ought  to  be 
placed  m,  and  in  which  the  Legislature  designed  they  should  be 
freed  from  irregnlar  influences. 

Looking  at  the  duties  of  overseers  of  highways  as  prescribed  by 
the  repealed  statutes  we  see  what  the  office  was  designed  for,  and 
what  is  its  range  of  duties.  They  were  to  make  and  keep  in  repair 
the  highways,  call  out  persons  bound  to  labor,  and  to  superin- 
tend the  same;  expend  monies  ireoeivable  for  re-constructing 
roads— their  general  duties  being,  with  the  means  within  their 
control,  to  keep  the  roads  clear.  But  specific  statutory  duties  are 
not  now  traced  out  for  them ;  that  is  left  to  the  municipality. 
Sec.  174  of  the  Municipal  Act  enacts  that  all  officers  appointed  by 
a  council  shall  perform  all  dotiee  required  of  them  by  the  by-laws 
of  the  council  having  juritdietion  over  such  ojfiun — ^in  other  words, 
by  the  conncil  appointing  them. 


Turning  to  the  by-law  of  the  municipality  of  Nottawasaga 
appointing  defendant,  I  find  that  certain  *<  dnties  of  overseers  of 
highways"  are  referred  to,  and  incorporated,  as  it  were,  with  it ; 
and  to  this  code  of  regulations  overseers  of  highways  are  subject 
This  paper  of  dnties  of  overseers  of  highways — which  appears  to 
have  been  printed  for  the  use  of  officers—is  divided  into  distinct 
paragraphs :  the  first  fifteen  partienlarly  regulating  the  duties  of 
this  officer.  By  the  second  section,  so  to  term  it,  the  ordinary 
duties  are  to  be  performed  by  the  first  of  September;  it  reads 
thus :  "He  must  cause  all  statute  labour,  and  money  in  commu- 
tation of  statute  labour,  and  all  money  that  may  come  into  his  bands 
by  virtue  of  his  office,  to  be  expended  between  the  10th  of  May 
and  the  let  day  of  September."  It  is  urged  for  the  defendant, 
that  as  his  duties  are  to  be  completed  on  that  day,  he  cannot 
be  regarded  as  an  officer  after  his  work  is  done.  This  I  think  an 
erroneous  view.  It  probably  would  be  so  held  in  the  case  of  an 
assessor,  who  has  certain  duties  defined  by  statute  to  perform, 
and  who  is  funehu  officio  when  the  last  is  completed,  and  who  is 
not  liable  to  be  again  called  on  to  act.  Overseers  of  highways  stand 
in  a  very  different  position.  In  a  climate  such  as  ours,  the  roadsi 
particularly  in  the  spring  and  fall,  may  in  a  single  day  be  so  injured 
as  to  be  impassable  or  dangerous,  and,  unless  travel  is  to  be  stop- 
ped, require  immediate  repair ;  and  in  winter  may  be  blocked  up 
with  snow  drifts ;  and  it  is  particularly  necessary,  at  such  times,  to 
have  an  officer  Whose  duty  it  1>ecomes,  and  who  has  the  means 
under  his  control,  to  repair  the  damage  or  remove  the  obstruction. 
And  sec.  8  in  the  overseer's  regulations  is  evidently  framed  to 
meet  such  oonUngencies.  It  is  as  follows :  <*In  oase  of  any  sud- 
den obstruction  or  damage  to  a  road,  or  for  the  purpose  of  putting 
up  marks  to  guide  travellers  over  frosen  waters,  the  overseer  is 
required  to  expend  any  money  in  his  handa,  or  to  call  out  statute 
labour  under  bis  direction,  at  any  other  time  than  between  the 
10th  of  May  and  the  10th  of  September ;  and  If  he  has  no  money 
or  labour  unexpended  he  shall  nevertheless  call  out  penons  reside 
ing  in  his  division,  apportioning  such  labour  as  equally  as  may  be 
amongst  the  inhabitants ;  and  he  shall  immediately  give  in  an 
account  of  the  labour  so  performed  to  the  township  clerk." 

Looking  at  these  regulations  as  a^bole,  sec.  2  evidently  velatea 
to  ordinary  and  regulair  duties;  sec.  18  to  extraordinary  duties, 
rendered  necessary  by  some  sudden  obstmotaon  or  damage  to  a 
road.  And  the  latter  section  assnmes  that  the  offioer  may  have 
monies  in  his  hands  after  the  1  st  of  September ;  and  if  he  has  no 
labour  or  money  nnezpended,  he  is  to  call  out  the  persons  in  his 
division  to  work,  apportioning  the  labour  amongst  them,  and  im- 
mediatly  after  give  an  account  thereof  to  the  township  clerk. 
Thus  he  mny  be  called  upon  to  act,  and  there  is  no  other  person 
that  can  act  in  the  way  spoken  of  at  any  time  up  to  the  first 
meeting  of  the  new  council  in  January :  and  if  so,  he  might  be 
placed  in  the  position  before  referred  to  — subject  in  one  of  hb 
capacities  to  his  own  correction  with  another. 

I  must  think,  therefore,  an  overseer  of  highways  is  an  officer 
vrithln  the  meaning  of  the  78rd  section.  At  common  law  the  ao- 
ceptance  of  the  second  office  could  doubtless  act  as  a  surrender  at 
law  of  the  former.  By  express  provision  in  the  Municipal  Act 
the  individual  being  disqualified  by  holding  the  office,  the  election 
as  councillor  is  void. 

Is  the  relator,  who  is  under  no  disqualification,  and  who  stood 
within  one  of  the  defendant  in  the  votes  given  at  the  election,  to 
be  declared  duly  elected,  or  a  new  election  to  be  ordered  T  Upon 
the  evidence  before  me  I  find  that  the  objection  was  publicly  taken 
at  the  time  of  the  election,  and  insisted  upon  by  the  relator  ^  that 
the  returning  officer  publicly  read  the  clause  in  the  statute,  and 
gave  it  as  his  opinion  that  the  defendant  was  disqualified  by  reason 
of  his  being  an  overseer  of  highways ;  and  that  the  electors  had 
fhll  opportunity  for  hearing  all  that  passed,  and  there  is  every 
reason  to  believe,  fh>m  the  affidarits  on  both  sides,  that  the  elec- 
tors generally  had  knowledge  of  the  objection ;  and  were  aware 
that  the  defendant  sought  election,  taking  the  risk  of  its  being  set 
aside ;  and  that  there  was  apparently  a  full  vote  in  the  ward,  the 
relator  receiving  within  one  vote  of  the  defendant  I  do  not  think 
a  new  election  should  be  had ;  and  though  the  cases  cited  in  our 
courts  which  are  referred  to  in  Mr.  Harrison's  valuable  work  the 
**  Municipal  Manual,"  do  not  go  the  length  of  seating  the  candi- 
date having  the  next  hii^est  numl>er  of  votes  to  the  parties  dis- 
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qualified,  yet  the  principles  to  be  coUeoted  from  them  warrant  the 
conclasion  I  have  arrived  at. 

I  have  referred  to  several  English  cases,  and  collect  from  them 
that  if  an  eleodon  be  made  of  a  person  who  is  disqualified ;  that 
is  incapable  of  being  elected ;  and  notice  of  disqualification  be 
given  to  the  electors,  every  Tote  afterwards  is  considered  as  not 
being  given  at  all.  The  effect  of  which  is,  the  candidate  having 
the  next  highest  number  of  votes  is  elected — the  election  of  the 
disqualified  person  being  void.  Every  roan  is  bound  to  know  the 
law  with  reference  to  every  act  he  undertakes  to  perform ;  and 
where  an  elector  is  apprised  of  the  fact  of  disqualification  of  a 
candidate,  and  yet  votes  for  him,  he  assumes  the  risk  of  throwing 
away  his  vote,  in  case  his  construction  of  the  law  is  wrong.  The 
law  applied  to  the  present  case  shows  that  the  relator  is  entitled 
to  be  admitted  to  the  office. 

As  to  the  question  of  costs,  in  Tiew  of  the  decided  oases  in  our 
courts,  and  of  the  declarations  made  by  the  defendant  himself,  as 
stated  by  the  township  clerk  and  others,  that  **  he  would  run  the 
risk,  and  if  his  election  was  declared  invalid,  would  pay  the 
costs,"  I  do  not  think  I  should  withhold  costs  from  the  relator.  I 
regret  very  much  that  the  defendant  did  not  avail  himself  of  the 
right  given  him  by  law  to  disclaim ;  but  he  does  not  appear  to 
have  taken  any  steps  to  obtain  advice  after  the  election,  but  acted 
on  hia  own  judgment 

My  judgment  is,  that  the  defendant  hath  usurped  and  does 
usurp  the  office,  and  that  he  pay  the  relator  his  costs ;  and  I  ad- 
judge that  the  relator  was  duly  elected  to  the  office  of  councillor 
for  the  township,  and  be  admitted  thereto. 

Judgment  for  relator  with  costs. 


(BiBlbr*  hlfl  Honor  the  Jvdge  of  the  Ocmnty  of  Kent) 
ThI  QuSXN  on  TBI  RlLATIOir  or  KOBTBWOOD  Y.  C.  J.  8.  ASKIV. 


On  1st  Mftj,  1860,  J.  D.  demleed  by  leeie  under  eeal  certain  premieee  to  B.  B.  D. 
ibr  tlie  term  of  Are  years.  Thta  lease  contained  a  eoTcnant  that  the  lessee  sbonld 
not  assign  wlthoot  leave  of  the  lessor.  Bubseqaently  to  Its  date  the  lessee  with 
the  assent  of  the  lessor  assigned  the  lease  to  the  Defendant  for  the  remainder  of 
the  term  then  unexpired.  Defendant  then  Terbally  assigned  his  right  to  the 
term  and  sublet  to  one  R.P.  who  entered  into  possession  of  ue  demleed  premises. 

Old.  that  the  assignment  of  and  t^  Defimdant  to  K.  P.  belag  by  parol  and  being 
without  the  knowledge  of  the  Isssor  J.  D.;  that  defendant  was  notwithstanding 
it  properly  asseaeed  in  respect  of  the  dwmlsns  premises. 

(Apvfl9tfa,1861.) 

The  relation  in  this  matter  set  forth  that  the  defendant  usarp«d 
the  office  of  Councillor  for  Ebert's  Ward,  in  the  Town  of  Chatham, 
for  that  he  the  defendant  was  not  duly  elected  or  returned  as  such 
Councillor,  in  this,  that  he  defendant  was  not  at  the  time  of  his 
supposed  election,  seised  or  possessed  of  the  property  qualification 
to  qualify  him  to  be  elected  to,  and  returned  to  serve  in  the  said 
office. 

Secondly,  that  the  defendant  did  not  before  entering  upon  his 
duties  as  Councillor,  nor  within  twenty  days  from  the  date  of  his 
supposed  election,  take  and  subscribe  the  necessary  declaration 
of  qualification,  and  office ;  but  on  the  contrary  thereof  only  de- 
claml  in  his  siud  declaration  of  qualification  that  he  was  seised 
or  possessed  of  a  part  of  Lot  No.  nine  on  the  west  side  of  King 
street,  in  the  said  Town  of  Chatham,  which,  from  the  Assessment 
Boll  for  the  said  Town,  for  the  last  year,  1860,  appears  to  be  as- 
sessed to  him  as  tenant,  at  the  yearly  yalue  of  eighty  dollars,  and 
no  more. 

The  affidavit  of  the  relator  acoompanjiBg  the  relation,  set  forth 
that  on  examination  of  the  Assessment  Boll,  the  relator  found  the 
defendant  assessed  In  Eberts  Ward  as  a  tenant  or  householder 
only,  of  part  of  Lot  No.  nine  on  King-street,  one  John  Sheriif 
being  the  owner  thereof— at  the  annual  Talue  of  eighty  dollars** 
and  also  as  tenant  or  householder  of  part  of  Lot  No.  eighty-nine, 
on  King-street,  one  John  Degge  being  owner,  at  the  annual  ralue 
of  eighty  dollars ;  and  in  Chrysler's  Ward  as  owner  or  freeholder 
of  Lot  No.  Ten  in  block  (B)  on  Cross-street,  half  an  acre,  at  the 
annual  value  of  thirteen  dollars — and  that  deponent  is  well  ac- 
quainted with  the  said  part  of  Lot  Number  Eighty-nine,  King- 
street,  so  assessed  to  the  said  defendant,  and  that  he  knew  that 
one  Bowley  Pegley,  surgeon,  has  been  in  the  possession  or  occu- 
pation thereof,  as  he  the  deponent  was  informed,  In  his  own  rl|^t, 


as  tenant  thereof,  since  about  the  first  of  December,  1860,  and 
that  said  defendant  had  not  since  the  last  named  time,  been  in  the 
occupation  or  possession  of  the  said  part  of  Lot  Eighty-nine  in  any 
way  whatever,  and  was  not  in  the  occupation  or  possession  thereof 
at  the  time  of  said  election. 

In  reply  to  the  relation,  the  defendant,  by  affidavits  says  that 
he  appears  on  the  Assessment  Boll  for  the  Town  of  Chatham,  for 
the  year  1860,  as  assessed  for  the  several  properties  set  forth  in 
the  relator's  affidavit,  that  he  paid  the  taxes  for  the  same  for 
that  year,  to  the  amount  of  sixty  dollars,  or  thereabouts.  That 
the  property  known  as  part  of  Lot  No.  Eighty-nine,  King-street, 
so  assessed  to  him,  had  been  held  by  one  E.  B.  Donnelly,  druggist, 
by  indenture,  for  the  term  of  five  years  from  the  first  of  May,  1859, 
from  one  John  Degge,  the  owner  thereof;  that  the  said  Donnelly 
assigned  said  lease  to  him  (the  defendant)  with  the  assent  of  the 
Lessee,  Degge  for  the  remainder  of  said  term ;  and  that  he,  the 
defendant,  now  holds  the  said  house  and  that  he  has  paid  the  rent 
and  taxes  thereupon  up  to  the  present  time. 

Thirdly — That  he  placed  Bowley  Pegley  in  possession  of  the 
said  premises  without  the  knowledge  or  consent  of  the  said  Leasee 
Degge,  and  the  said  Pegley  now  has  no  lease  or  other  writing 
from  the  said  Degge,  or  from  him  the  defendant,  of  the  said 
premises,  and  that  he  the  defendant,  still  holds  the  key  of  the 
same,  and  held  the  same  at  the  time  of  his  election  to  the  office  of 
Councillor,  at  the  last  election  for  the  sud  town. 

The  defendant  oorroborated  his  own  affidavit,  by  the  affidavit  of 
Dunoan  McColl,  Clerk  of  tiie  Municipality  of  the  Town,  which 
states  that  the  defendant  is  assessed  for  three  properties  in  the 
Town  on  the  last  Bevised  Assessment  Boll  for  1860,  more  than 
sufficient  to  qualify  him  for  the  office  of  Councillor  for  the  eaid 
Town ;  and  that  the  defendant  appears  by  the  Collector's  Bolls,  to 
have  paid  for  taxes  in  that  year,  on  the  said  properties  the  sum 
of  forty-one  dollars  and  twenty-eight  cents. 

The  defendant,  further  put  in  the  lease  ftrom  John  Degge  to  E. 
B.  Donnelly  of  the  part  of  Lot  No.  Eighty-nine,  on  King-street, 
and  the  affidaTit  of  the  Lessor,  that  the  above  named  defendant 
holds  the  original  Lease  made  by  him  to  E.  B.  Donnelly  of  the 
premises,  by  assignment  from  the  said  E.  B.  Donnelly  to  the  defen- 
dant That  he,  Degge,  haa  never  given  a  lease  of  the  said  premises 
to  any  one  else,  nor  has  he  giTon  consent  to  the  said  defendant  to 
sub-let  the  premises. — That  the  sidd  defendant  has  paid  him  the 
rent  for  said  premises  up  to  the  first  of  February,  1861,  and  that 
he  has  always  paid  such  rent  since  the  said  assignment  of  lease  to 
him. 

At  the  last  hearing,  Bowley  Pegley  appeared  on  subpoena,  and 
and  on  being  sworn,  said — **  That  he  knows  Lot  No.  Eighty-nine, 
on  King-street,  with  the  Drug  store  on  it ;  that  he  is  in  possession 
of  the  premises ;  has  been  in  such  possession  since  the  eighth  of 
NoremlMr  last ;  got  possession  from  defendant,  who  has  not  been 
entitled  to  interfere  with  the  possesion ;  at  least,  he  thought  not ; 
knows  Degge  the  Lessor;  made  arrangements  with  regard  to  pay- 
ing him  the  rent  three  or  four  weeks  after  hct;  Pegley,  was  in 
possesnon.  It  was  not  in  writing ;  I  was  to  occupy  the  house  for 
a  year ;  did  not  agree  to  pay  rent  to  any  one  else ;  Degge  did  not 
olgeot  to  witness  having  possession ;  he  has  paid  Degge  nothing. 
As  Degge  says  in  his  affidavit,  he  had  received  the  rent  fh>m  de- 
fendant up  to  February  last ;  he  witness  oannot  say  that  he  is 
liable  for  rent  up  to  that  time  to  him.  He  supposed  he  is  liable 
for  rent  to  the  defendant  up  to  February  last  He  has  had  exclu- 
siTO  possession  of  the  premises  sinoe  November  last;  Degge  and 
he  were  to  haye  a  written  lease  of  the  premises ;  I  was  to  pay 
him  thirteen  dollars  per  month ;  this  was  agreed  on  in  a  oursory 
oonTersatlon." 

The  lease  was  a  statutory  one,  under  an  act  to  facilitate  the 
leasing  of  luids  and  tenements,  embodied  in  Con.  Stat  p.918,  clause 
7.  One  of  the  covenants  of  the  lease  was,  that  the  Lessee  would 
not  assign  or  sub-let  without  leaTe  of  the  Lessor. 

In  the  course  of  the  hearing  the  relator  admitted  that  the  defen- 
dant was  assessed  for  all  the  lots  above  mentioned,  inel%uUng  the 
premitu  in  dispute. 

JfcC>«a  for  relator;  R.  S.  IToocb  for  defendant 

WxxLs,  Co.  J. — At  the  hearine  on  the  22nd  of  Feb.,  last,  an 
objection  was  taken  by  the  defendant's  counsel  that  the  defendant 
was  not  bound  to  answer,  owing  to  a  true  copy  of  the  relation 
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not  haTiDg  been  served  on  the  defendant,  and  the  objection  pre- 
tailed.  At  the  next  bearing-  on  the  1 9th  March  nit.,  the  defendant's 
counsel  again  denied  the  right  of  the  relator  to  proceed  on  account 
of  no  new  order  or  summons  having  been  obtained — that  the  for- 
mer Older  had  lapsed.  The  point  having  been  reserved  until  the 
Judgment  should  be  made  up — 1  now  decide  that  the  former  hear- 
ing having  been  disallowed  on  a  a  clerical  error  in  the  copy  of  the 
relation,  and  the  summons  having  been  originally  made  returnable 
on  the  eighth  day  after  the  day  on  which  the  writ  was  served,  no 
new  summons,  or  order  for  the  time,  was  necessary. 

The  qualification  for  a  Coonoillor  for  towns  required  by  the  70th 
Sec,  Mnn.  Ins.,  Con.  Stat,  p.  530,  is  that  he  has  at  the  time  of 
the  election,  in  his  own  right,  or  in  the  right  of  his  wife,  as  pro- 
prietor or  tenant,  freehold  or  household  property,  rated  in  his  own 
name  on  the  last  Assessment  UoU  of  snob  munioipality,  to  the 
value  of  eighty  dollars,  per  annum,  in  freehold,  or  one  hundred 
and  sixty  dollars,  per  annum,  in  leasehold ;  and  in  the  same  pro- 
portions where  the  property  is  partly  freehold,  and  partly  lease- 
bold.  The  affidavit  of  the  Town  Clerk  does  not  specify  the  property 
or  properties  on  which  the  defendant  is  assessed  so  as  to  more 
than  qualify  him,  as  he  states,  for  the  office  of  Councillor ;  but 
other  evidence,  and  the  admission  of  the  relator,  put  it  beyond 
doubt  that  the  defendant  was  sufficiently  assessed  to  enable  him 
to  be  elected  such  Councillor.  The  other  question,  as  to  the 
**  right,"  at  the  time  of  the  election  of  the  defendant  to  the  pro- 
perties for  which  he  was  so  assessed,  must  be  decided  upon  strictly 
legal  grounds,  opening  out  some  of  the  most  intricate  points  in 
respect  to  the  laws  governing  the  holding  of  real  property.  The 
TOth  Sec.  above  cited,  does  indeed  declare  that  the  qualification  of 
all  persons,  where  a  qualification  is  required  under  the  Act,  may 
be  of  an  estate  either  legal  or  equitable.  It  cannot,  however,  be 
made  applicable  to  the  defendant's  case,  as  there  are  no  equities 
alleged  in  his  favour,  if  his  strictly  legal  right  to  any  of  the  hold- 
ings fail  him. 

The  question  of  possession,  raised  by  the  relator,  would  be  de- 
termined, it  would  seem,  by  ^e  Assessment  Boll  of  the  year  before 
the  eleoton.  It  may,  however,  be  one  of  the  necessary  elements 
in  determining  the  question  of  *<  xi([^t,"  /oised  by  the  evidence, 
and  therefore  cannot  be  properly  ignored. 

The  premises  in  dispute,  89  on  King  Street,  were  leased  by  the 
owner  John  Degge,  to  E.  B.  Donnelly  or  assigns,  on  the  1st  May, 
1869,  for  five  years,  at  the  yearly  rent  of  thirty-six  pounds,  payable 
in  quarterly  instalments  of  nine  pounds  each,  in  adrance.  The 
lessee  Donnelly  assigned  the  premises  to  the  defendant  for  the 
residue  of  the  term,  who  was  assessed  for  the  same  for  the  year 
1860,  and  who  paid  the  rent  of  the  premises  up  to  the  1st  Feb  last, 
some  three  weeks  after  the  return  of  the  defendant  as  a  Council- 
lor of  the  Town.  It  is  one  of  the  defects  in  this  mode  of  procedure 
that  without  a  persontd  examination  of  the  parties  or  witnesses, 
viva  voce,  instead  of  a  reliance  being  placed  upon  affidavits,  many 
particulars  cannot  be  arrived  at  without  great  delay,  which  may 
be  required  in  the  adjudication  of  the  case.  The  rent  was  how- 
ever to  be  paid  quarterly  in  advance,  and  it  is  to  be  supposed  that 
the  defendant  paid  the  rent  some  two  months  and  a  half  before 
the  election  took  place,  although  the  date  of  payment  is  not  stated 
in  the  affidavits.  The  defendant,  besides  going  into  possession  of 
the  premises,  paying  the  rent  for  the  same,  being  assessed  for  them, 
and  paying  the  taxes  on  them  for  the  last  year,  states  that  he  held 
the  key  of  the  same  at  the  time  of  the  election,  and  still  holds  it, 
alfliough  he  placed  Bowley  Pegley  in  possession  of  the  premises, 
without  the  knowledge  of  the  lessee  Degge,  and  without  any  lease 
or  other  writing  from  the  said  Degge  or  himself.  The  witness 
Pegley,  testifies  that  he  has  sole  possession,  as  he  believes,  and  in 
equity  he  may  make  good  his  claim,  if  that  be  important  to  him. 
Ab  the  case  now  stands,  however,  it  is  quite  certain  that  the  defend- 
ant has  the  right  to  them,  of  which  he  has  never  divested  himself, 
or  been  divested,  and  that  he  can  maintun  an  action  for  the 
enjoyment  of  the  same  in  any  Court  of  Law,  of  competent  juris- 
diction. 

By  the  4th  seo,  cap.  90,  Con.  Stat,  it  is  enacted,  « that  a  partition 
and  an  ezekange  of  any  land,  and  a  lea^e  required  by  law  to  he  in 
writing  of  any  land^  and  an  anignmeni  of  a  chattel  inierett  in  any 
land,  and  a  surrender  in  writing  of  any  land,  not  being  an  interest 


which  might'  Itu  law  have  been  created  without  ivriting,  shal^  be  void 
at  laWt  unless  made  bj  ceedJ** 

A  lease  may  be  made  by  a  verbal  agreement,  if  the  term  be  not 
for  more  than  three  years ;  but  if  it  do  exceed  three  years,  then, 
by  the  statute  of  Frauds,  29,  Car  2„  cap.  8,  sec.  1,  it  must  be  in 
writing,  signed  by  the  lessee  or  his  agent,  and  that  agent  must 
himself  be  authorised  by  writing  to  do  so.  By  this  statute,  the 
lease  from  Degge  to  Donnelly,  being  for  five  'years,  required  to  be 
in  writing,  and  by  our  own  Statute  above  cited,  a  lease  then  re- 
quired by  law  to  be  in  writing,  **  shall  be  void  by  law,  unless  made 
by  deed,*'  or  under  seal.  The  lease  being  in  writing  and  under 
seal,  was  therefore  v;alid,  and  we  are  now  to  enquire  whether  any 
pretended  assignment  from  the  defendant  to  Pegley  vras  also  legal, 
the  assignment  from  Donnelly  to  defendant  being  shewn  without 
question.  By  the  above  mentioned  Statute  of  Frauds,  29  Car.  2, 
c.  8,  it  is  enacted  that  "  all  assignments  of  leases  for  terms  for 
years,  shall  be  by  deed  or  note  in  writing  signed  by  the  party  assigning 
or  his  agent  thereunto  lawfully  authorise  by  writing."  Even  were 
the  original  lease  only  for  three  years,  and  verbal,  as  it  might 
have  been  assigned,  save  in  writing, — the  exception  in  the  statute 
not  applying  to  assignments,  as  it  does  to  leases. 

The  right  to  the  premises  in  dispute,  must  therefore  be  con- 
sidered to  be  in  the  Defendant, — the  parfy  occupying  the  same 
being  here  under  no  titie  recognisable  in  law,  holding  at  best  a 
joint  possession  with  defendant,  who  has  not,  so  far  as  is  shewn, 
been  ousted  or  disseiBed.  Allowing  the  defendant  a  qualifioation 
for  one  half  the  yearly  yalue  of  the  premises,  he  would  be  more 
than  qualified  as  a  Councillor,  inoluding  his  other  properties  oon- 
oeming  which  there  is  no  question. 

There  is  an  apparent  irregularity  in  the  form  of  the  declaration 
of  office,  made  by  the  defendant  in  the  Bpedfloation  of  the  estate 
upon  which  he  qualified ;  but  he  declared  substantially  that  he 
was  seized  or  possessed  of  such  an  estate  as  qualified  Mm  to  act 
in  the  office.  The  declaration  was  irregular,  but  was  not  a  nullity, 
such  as  to  operate  a  forfeiture  of  office,  even  were  not  the  175th 
clause  requiring  the  declaration,  in  a  certain  form,  merely  direc- 
tory and  mandatory^ 

It  was  intimated  by  the  Chief  Justice  of  the  Common  Pleas,  in 
Seg.  McGregor  t.  Kerr,  Law  Journal,  March,  1861,  that  he  was 
inclined  to  support  the  election  of  the  defendant,  and  to  go  as  far 
as  the  facts  would  allow,  for  the  purpose  of  reconciling  the  mode 
of  rating,  if  he  (the  defendant)  had  really  a  legal  qualification. 
Under  this  ruling  I  idiould  feel  it  my  duty  not  to  ignore  an  election 
by  the  people,  unless  no  doubt  could  exist  in  law  as  to  the  absolute 
necessity  of  the  same  having  to  be  done. 

Judgment  for  the  defendant,  with  costs. 


DIVISION    COURT  CASES. 

(In  th«  Fint  Dlviaton  Oonrfc  of  th«  County  of  OUrloton.) 

SiMOs  FxuLsxi:,  Esq.,  Shbbivp,  &o.,  y.  Q.  B.  L.  Fuaowss,  ax 

Attobnit,  &o. 
LidbQity  <^  Attorney  to  Sheriff  fm  fees  on  lorOj  efmtzwpnMMs, 

An  otionwy  plados  writs  of  meno  firoeon  in  tbo  bandi  of  tho  Sheriff  Is  porsoc- 
ally  responsible  tar  the  amount  of  Sheriff's  fees.  The  Sheriff  is  not  bound  to 
look  to  the  parties  to  the  suit,  but  for  snch  fees  may  at  once  soe  the  Attorney. 

(asth  Deeember,  IMO.) 

This  was  an  action  to  recover  the  sum  of  £9  18s.  6d.,  and  inte- 
rest, for  services  rendered  by  the  plaintiff  in  the  service  of  process, 
&o.,  as  Sheriff  of  the  county  of  Garleton. 

The  defendant  admitted  that  the  services  were  all  rendered  and 
the  charges  correct,  but  contended  that  he  was  not  liable  to  the 
Sheriff  for  the  service  of  process  put  into  his  hands  by  the  defend- 
ant, as  the  attorney  of  other  parties,  but  that  the  Sheriff  must 
look  to  the  parties,  plaintiff  or  defendant  (as  the  case  may  be), 
for  whom  the  process  may  have  been  served ;  and  also  that  he  had 
given  the  plaintiff  notice  that  he  would  not  be  responsible  as  the 
attorney  of  other  persons. 

The  account  was  from  1856  to  the  Fall  Assizes  in  1859,  and 
contained  charges  to  the  amount  of  £1 16s.  6d.  for  fees  in  two  oases 
in  which  defendant  was  the  plaintiff  himself. 

Abmbtkong,  Go.  J. — The  only  question  referred  to  me  is  whether 
an  attorney  who  puts  process  into  the  Shexiff^s  hands  in  tins 
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eountry  is  liable  personally  for  the  feea  accruing  to  the  Sheriff  for 
Buch  eenrices.  I  have  no  hesitation  in  saying  that  I  think  he  is, 
and  that  such  is  the  law  in  this  oonntry.  It  was  so  held  in  the 
base  of  CorbeU  t.  MeKutsie,  6  U.  C.  Q.  B.  606. 

In  every  ease  where  the  Sheriff  is  employed  by  the  Attorney, 
there  is  an  implied  contract  on  the  part  of  the  Attorney  to  pay 
the  fees  incurred ;  and  it  would  be  very  ineonTenient  to  Sheriffs, 
and  unreasonable,  to- suppose  that  they  should  be  forced  to  look 
to  suitors,  who  may  be  in  distant  and  foreign  countries  and  with 
whom  they  seldom  ha?e  any  communication.  Although  sheriffs 
in  England  may  not  ha^e  an  action  against  an  attorney,  which  1 
do  not  find  yery  clearly  settled,  yet  in  numerous  cases  it  is  held 
that  the  bailiff  who  serves  the  process  may  recover  from  the  attor- 
ney in  the  suit. —  Wallbank  t.  Quarttrman,  8  C.  B.  94;  Maite  t. 
Jiaud^  2  Bx.  608.  And  in  this  country,  as  the  sheriff  is  the  officer 
immediately  employed  by  the  attorney,  I  think  he  has  a  right^to 
look  to  his  employer  for  his  fees. 

There  was  eyidenee  on  the  part  of  the  defendant,  that  he  gave 
the  sheriff  some  years  ago  a  general  verbal  notice  that  he  should 
look  to  the  defendant's  clients  and  not  to  him  for  his  fees,  but  has 
since  paid  him  some  fees,  as  other  attomies  have  done,  and  placed 
writs,  &e.,  in  his  hands,  in  the  usual  way  of  the  profession.  I  do 
not  think  such  a  notice  sufficient  to  relieve  the  defendant  from  his 
liability.  It  is  the  general  practice  of  attomies  to  charge  in  their 
bills  sheriff's  fees  on  all  process,  &c.,  served  in  the  case ;  and  if 
they  do  not  in  all  cases  recover  the  amount  themselves,  that  is  no 
reason  why  they  should  not  psy  the  sheriff  in  such  cases  as  they 
may  choose  to  employ  him. 

I  give  judgment  for  the  plaintiff  for  £9  IZs,  6d.,  and  order 
ezeoution  to  issue  in  sir  days. 
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UN^ITED    S^TATES    LAW    REPOATS. 

COMMON   PLBAS,    PHIL  ADBLP  HIA. 
(Jfirom  Om  FhOatUilpMa  JMdUgencer,) 
COLLADAY  V.    BaIBD.      • 


A  penon  wito  hw  apyiivi-toted  to  blmnlf  a  partSenlir  label;  il|^  or  ttade  mark. 
iBdIeatlaB  that  a  certain  atdela  la  ma^or  aold  by  taJu  or  Ida  amthoiity.  and 
ivlth  which  label  oc  trade  aawk  the  artlcio  hae  baaone  Ideatifled,  la  eatUled  to 


the  proteeiloD  of  a  Oonrt  of  Hqoliji  which  will  enjoin  anj  one  who  attemjpta  to 
pirate  npon  the  gnod  will  of  hta  frienda  or  eoatomera  by  oalttg  aoch  lalMl,  aign 


or  traA*  maxk  withowt  Ma  antboiilv ;  bfot  then  moat  be,  between  th»  snalne 
and  floaOoiM  marka,  aorh  gtawwd  ttmllaritgr  or  leeamblaDCe  or Sm-iu.  colw*  ^ni»- 
bola,  deaii^na,  and  auch  Identity  of  worda  and  their  arrangamenti  as  to  have  a 
diraet  tendency  of  mlaleadlng  boyen  who  ezerdae  the  naval  amonnt  oTpnt* 
denee  and  oautkm ;  and  there  moat  alae  be  in  anoh  a  dlatlncttve  indlTldnality 
in  the  mark  employed  by  the  oonnteribiter  aa  to  proenra  fbr  him  the  benefit  of 
the  deception  raanltlng  from  the  general  reaamUaoee  between  the  gannine  and 
the  eocnterfelt  labek  or  trade  mark84 

Motion  for  Special  Ixgunction. 

The  following  opinion  was  delivered  by 

Ludlow,  J.— The  complainant,  in  his  bill,  alleges  that  he  is  the 
manufacturer  of  s  certain  style  of  goods  known  in  the  market  as 
•*  Aramingo  Check ;"  that,  at  great  labor,  care  and  expense,  he 
has  been  able  to  produce  a  supmior  article,  which  he  now  manu- 
factures and  sells  in  large  quantities,  espeeially  in  the  city  of 
New  York ;  that  in  the  year  1854,  he  devised  and  adopted  a  certain 
trade  mark,  or  name,  to  wit,  the  words  **  Aramingo  Mills,"  and 
that  he  caused  tickets,  or  labels,  bearing  the  said  trade  mark,  to 
be  lithographed  and  printed.  These  labels,  or  tickets,  the  com- 
plainant used,  by  placing  one  of  them  outside  of  each  piece  of 
goods  forwarded  to  market  for  sale ;  and  thus  the  trade  mark  be- 
came identified  with  the  goods  manufactured  by  the  complainant, 
although  his  name  does  not  appear  upon  the  label  as  manu- 
facturer. The  complainant  farther  alleges,  that  the  defendant, 
intending  to  deprive  him  of  the  exclusive  use  and  benefit  of  his 
trade  mark,  cunningly  devised  a  label  upon  which  the  words  '*  Ara- 
mingo Mills*'  appear ;  and  thus,  by  a  colorable  artifice  succeeded  in 
defhrading  him  of  a  portion  of  his  well-earned  reputation  and  pro- 
fit, having  introduced  an  article  of  check,  into  the  New  Tork 
market,  and  sold  the  same,  in  appearance  similar,  but  in  fisot 
inferior,  to  the  article  mannfAotured  by  him,  the  complainant. 

The  defendant  declares  that  true  it  is  that  the  goods  so  manu- 
factured are  80  made  at  a  plAoe  called  the  «  Aramingo  MSlls,'* 


but  that  these  Mills  have  long  been  known  by  that  name,  and  that 
the  complainant  has  no  exclusive  right  to  the  use  of  the  name  as 
a  trade  mark ;  that  the  defendant  also  manufactures  his  goods  at 
the  same  establishment,  being  in  fact  the  lessor  of  the  complaiB- 
ant ;  be  further  denies  that  he  ever,  in  any  way,  intended  or  did 
introduce  his  goods  into  the  market  by  a  fraudulent  device ;  and 
that,  although  upon  the  label  now  used  by  him  the  words  **  Ara- 
mingo Mills"  appear,  yet  that  he  has  a  perfect  right  to  use  them, 
especially  as  he  intends  to  succeed  in  business  by  his  own  name 
and  fame  as  a  manufacturer,  and  has,  therefore,  among  other 
things,  inserted  his  name  in  full  upon  the  label. 

This  brief  statement  of  the  bill  filed,  and  the  affidavits  presented, 
will  enable  us  clearly  to  understand  the  true  principle  involved  in 
this  case,  and  while  we  have  been  unable  to  discover,  in  print, 
any  adjudged  case  of  authority  in  Pennsylvania,  yet  the  subject  is 
not  new,  and  has  repeatedly  received  the  attentive  consideration 
of  Justice  both  in  this  country  and  in  England.  The  principle  has 
been  firmly  estsblished  that  while  a  manufacturer  has  no  copy- 
right in  a  label,  he  yet  may  adopt  a  trade  mark,  which  so  fkt 
becomes  his  own  property  as  to  entitie  him  to  the  protection  of 
courts  of  law  and  of  equity. 

In  PatHdge  v.  Menk,  2  Sandf.  Ch.  fi22,  the  principle  is  stated, 
and  we  think,  accurately,,  thus,  **  The  Court  proceeds  upon  the 
ground  that  a  complainant  has  a  valuable  interest  in  the  good  will 
of  his  trade  or  business,  and  having  appropriated  to  himself  a 
partievlar  label,  sign,  or  trade  mark,  indicating  that  the  article  is 
made  or  sold  by  him  or  by  his  autJiority,  or  that  he  oaniea  on 
business  at  a  particular  place,  he  is  entitled  to  proteotion  against 
one  who  attempts  to  pirate  upon  the  good-will  of  his  friends  or 
customers,  or  tiie  patrons  of  his  trade  or  business,  by  using  soeh 
label,  sign,  or  trade  mark,  without  his  consent  or  authority." 

The  leading  English  cases  at  law  and  in  equity  upon  this  subject, 
will  be  found  collected  in  a  note  to  Co^9  v.  Holbrooke  2  Sandf. 
Ch.  p.  699.  Also  CtemeiU  v.  Madditk,  16  Leg.  Intg.  p.  286. 
While  in  Taylor  v.  Carpenter^  decided  by  Judge  Story,  and  said  to 
be  badly  reported,  in  Law  B^g.  4B7 ;  hi  OoatM  v.  HolArook^  Tt^fior 
V.  Carpmaer,  (a  New  Tork  one,)  FatrulgB  v.  Mrnik,  2  Sandf  Ch. 
p.  6S6  to  628,  as  also  in  Coften  v.  JStmnton,  4  MoLeaa,  616, 
Eoward  v.  Heimqun^  *8  Sandf.  S.  C  726,  when  the  naoe  of  a 
hotel  was  treated  as  trade  mark,  DwU^.KmdaU,  11  Am.  L.  Beg. 
680.  Bayton  v.  Wilkt9^  16  Leg.  Int.  292.  Coat9  v.  PiatU  19 
Leg.  Int.  218,  will  be  found  the  leading  American  views  upon  this 
subset,  down  to  a  recent  period  of  time,  and  which  fUlly  sustain 
ihe  principle  whioh  we  have  heretofore  stated. 

While  the  general  principle  is  thus  established  a  difllonlty  fre- 
quently arises  in  determining  the  particular  circumstance  of  each 
case ;  or  as  in  this  instance  in  determining  how  far  one  may  use  a 
fiomtf  adopted  by  another,  as  a  trade  mark,  and  yet  not  conflict 
with  his  legal  or  equitable  rights. 

It  may  Im  remarked  in  general,  that  while  an  imitation  or  fhc- 
simile  or  a  mere  colorable  artifice  will  bring  the  offending  party 
clearly,  within  the  rule,  no  decision  has  ever  yet  declared  the  right 
of  a  manufacturer  to  be  absolute  in  a  natiu  as  a  namt  merely ;  it  is 
only  when  that  name  is  printed  in  a  particular  manner  upon  a  par- 
ticular label,  and  thus  becomes  identified  with  a  particular  style  of 
goods,  or  when  a  name  is  used  by  a  defendant  in  connection  with 
his  place  of  business  (and  not  his  manufhotured  goods),  under 
such  circumstances  as  to  deceive  the  public,  and  rob  another  of  his 
individuality,  and  thus  destroy  his  fame  and  injure  his  profits, 
[see  Howard  v.  ffenriquei^  8  Sandf.  725,  a  case  which  will  be 
be  hereafter  commented  upon],  that  it  becomes  a  trade  marit,  or  in 
the  nature  of  a  trade  mark,  and  as  such  entities  its  possessor  or 
proprietor  to  tiie  proteotion  of  courts  of  justice.  Hence  the  true 
rule  to  test  the  question  of  a  piratical  use  of  a  name  is  not  simply 
to  discover  that  a  nanu  has  been  used  in  a  particular  manner  by  a 
defendant,  but  to  determine  how  far  the  use  of  it  in  the  manner 
said  to  be  piratical,  has  either  in  fkct  deceived  the  public  or  is  cal- 
culated to  deceive  persons  of  ordinary  intelligence. 

In  Cfroft  V.  Day^  7  Beavan,  88,  the  Master  of  the  Bolls  lays  down 
the  following  rules : 

1st  There  must  be  such  a  general  resemblance  of  forms,  words, 
symbols  and  accompaniments  as  to  mislead  the  public. 

2nd.  A  sufficient  distinctive  individuality  must  be  presented  so 
as  to  procure  fbr  the  person  Umielf  the  betiefit  of  that  deetpHon 
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which  general  resemblance  i»  calculated  to  prodnce.  The  Vice- 
Chancellor  in  Patridge  ▼.  Menk^  2  8andf.  Ch.  624,  applies  the 
following  tests : 

1st.  The  Court  will  not  interfere  when  ordinary  attention  will 
enable  purohasers  to  discriminate. 

2nd.  It  must  appear  that  the  ordinary  mass  of  purchasers,  pay- 
ing that  attention  which  such  persons  usually  do  in  buying  the 
article  in  question,  would  probably  be  deceived. 

These  principles  run  through  all  the  cases,  so  that  whil«  one, 
who  ignorantly  or  by  design  uses  an  imitation  or  fac-simile  of  the 
trade  mark  of  another,  is  within  the  rule,  so  also  is  that  defendant 
who  employs  a  colorable  artifice,  not  strictly  spf  aking  a  fac-simile 
or  imitation.  And  to  this  last  point,  see  Coffttn  t.  Brunton^  4 
McLean,  above  cited.  Let  us  now  apply  these  principles  and  tests 
to  the  case  in  hand. 

The  label  of  complainant  is  printed  upon  paper  of  a  pinkish  hue, 
bearing  at  the  top  thereof  in  large  oapitais,  and  in  a  aeml-curcalar 
form  the  words : 

ABAKinaO  KILLS. 

Immediately  beneath  these  words  is  a  circular  vignette,  supported 
upon  each  side  by  two  oval  vignettes;  below,  in  large  capitals,  are 
the  words  **  Checks"  and  **  Waebahxbd,"  and  theo  in  small 
capitals,  *' Ihdioo  Blxte." 

The  label  of  defendant  is  printed  upon  paper  of  a  "  buff"  tint, 
with  a  fanciful  and  deep  pmk  border^  wiUiin  which  is  an  ovjU 
space  and  on  which  the  foUowiyig  wozdsi  a^  printed  and  arranged 
thus: 

sumioB 
DOHESTIO 

POWBR    LOOM   aOOI>S» 

ManuflMBtnrad  by 
WlLLL^M  BaIBJ), 

AtAramingo  Mills,, 
Fbahkf. o]^i>.    Pa. 

Warrvited  luX  Oolort. 

The  words  "At  A^Ainirap.MiLLp,,"  are  printed  kn  smtvll  capitals. 

The  mos^  qisual  observer  will  at  once  discovei;  tjiat  these  two 
labels  differ  in  many  important  particulars. 

TIm  labal  of  oomptainuit  ia  nesKly  one«-third  laapger  thmif  t^t  of 
defendant,  tho  color  of  thiaink  msed  is  diffei^t»  as  well  as  th,e  Qi&e 
of  the  letters,  the  one  has  three  distinct  vignettes,  the  other  none 
whatever ;  the  words  upon  each  of  the  labels,  except  the  two 
"Aramiogo  Milla*'  are  different;  the  most  ignorant  penoamust 
at  once,  at  a  glance,  detect  theae<  differenoea  so.  fkr  aa  they  rela^te 
to  the  general  appearance  of  the.  labels — even  the  objectionable 
words  themselves  present  marked  features  which  cannot  escape  the 
observation  of  any  one.  In  the  complainant's  label  they  strike 
tha  eye  a4  onooi  becanae  they  are  printed,  wa  before  eaidi  in  large 
capitals,  at  the  top  of  the  label,  and  in  blacl^  ink,  while  in  the  de- 
fendant* s  they  ar^  introduced  near  the  end  in  small  capitals,  of  a 
pinkish  tint,  and  sJthough  distinct,  present  no  striking  peculiarities. 

The  label  of  the  defendant  cannot  be  said  to  be  in  any  sense  an 
inatation  an/ec-ttrntfo  of  that  of  0Q»plftinai)t;.iM>rQaD  it;be  stidite 
be  even  a  colorable  imitation,  device  or  aziifioe.  If,  thsn*  we  susr 
tain  the  present  motion,  we  are  driven  to  the  position  that  the 
mere  use  of  the  words  *' Aramingo  Mills"  upam  the  label  of  defend- 
anij  rendanhim  liaUle.  for  the  .pinaUoai  appropeiation  of  a  trade* 
mark. 

That  the  legal  effect  of  such  ^  position  woqld  bjB  doubtful,  ap- 
pears, we  think,  by  an  application  of  the  principles  and  tests  here- 
tofore refenrodto  in  this  opimont 

If,  from  abundant  caution,  we  were,  disposed  tp^adppt  a. most 
liberal  doctrine— one  radical  in  its  practical  ope^tipn — and  grant 
tins  motion,  a  particular  reference  to  a  few  of  the  adjudged  cases. 
presenUng  facts  most  strongly  in  favor  of  the  complainant's  views, 
will  convince  us  that  the  decision  would  be  one  of  doubtful  pro- 
priety. 

In  Patridge  v.  Menk,  the  name  **  A.  Oolsh"  was  the  valuable 
portion  of  the  label,  because  the  friction  matches  made  by  him  had 
acquired  an  extensive  reputation  with  the  trade  as  ^'Golsh's 
Matahes»"  and  although  it  appeared  that  Uie  defendant  had.printed, 
certwinly  upon  one  of  the  labels  used  by  him,  the  sMif  BMie  bat 


in  connection  with  the  words'**  late  chemiet  for,'*  in  small  capitals  ' 
yet  the  Vice-Chancellor  dissolved  the  injunction  upon  the  ground 
that  a  purchaser  seeking  for  the  Qolsh  match,  would  at  once,  upon, 
reading  the  label,  discover  the  difference  between  the  maker  of  that 
and  any  other  article  The  Chancellor  upon  appeal  affirmed  this 
decision. 

8o  in  SpoUewood  v.  Clarke,  an  English  case,  reported  in  Sand. 
Ch.  688^  the  Lord  Chancellor  dissolved  an  injunction  which  the 
Vice-Chancellor  had  granted,  with  liberty  to  the  plaintiff  to  bring 
an  action  at  law,  where  the  plaintiff  in  Uie  case  waa  the  owner  of 
a  publication  called  **  The  Pictorial  Almanac,"  and  the  defendant 
of  one  called  **  Old  Moore's  Family  Pictorial  Almanac,"  although 
the  covers  of  each  book  were  to  a  certain  extent  similar,  both 
being  decorated  with  a  pietorial  repreeeiit«tiion  of  IheObsermtefy 
at  Gf^enwich,  and  in  the  title  as  printed  on  the  coveK^  making  use 
of  nearly  the  same  expressions. 

The  two  strongest  cases  which  can  be  cited  in  favor  of  the  com- 
plainant are  C^een  v.  Brunton,  4  McLean,  616,  and  Howard  v. 
ffenriquee,  8  Saodf.  725.  In  each  of  these  the  principles 
applicable  to  the  subject  under  consideration  were  carried  much 
further  than  in  any  other  of  the  adjudged  oases.  In  the  first,  the 
plaintiff  insisted  upon  his  right  to  the  use  of  the  name  "  Chinese 
Liniment,"  and  that  his  right  had  been  interfered  with  by  one  who 
printed  the  words  **  Ohio  Liniment"  upon  his  label.  Judge  MtsLean 
granted  the  injunotion,  but  upon  the  ground  that  '*  from  the  body 
of  the  label  and  of  the  direotions  for  tilie  «se  of  the  medioine,  it  is 
clear  that  the  language  of  the  defendant  so  assimilated  to  that  of 
the  plaintiff  as  to  appear  to  be  the  eame  medicine.  The  alterations 
being  only  colorable."  This  case  is  clearly  disianguishable  from 
the  present,  here  the  difierenoss  between,  tiie  two  labels  as  to  the 
words  ''  Ajcamingo  Mills"  are  such  as  to  guard  the  poichAser. 

In  Epward  v.  ffenriquee,  the  Conrt  went  one  step  fiirther,  and 
declared  that  the  proprietor  of  an  hotel,  called  the  **  Irving  House" 
or  "  Irving  Hotel,"  had — although  the  name  did  not  appear  upon  the 
building — such  a  right  to  it  as  to  secure  the  protection  of  the  Gouri 
agpsinst  one  who  endeavored  to  use  it  in  ooQaectioii  witii  and  ^pon 
his  place  of  business. 

This  case,  strong  as  it  is,  can,  we  think,  easily  be  distinguished 
from  the  present.  The  "  Irving  House"  or  "  Hotel"  became  iden- 
tified wdth  a  parlieolav  building ;  here  the  goods  are  identified,  not 
with  the  '<  mills"-- that  is  the  building-^bnt  with  the  label  bearing 
the  wox:ds  *'  Aramingo  Mills."  They  are  known  in  the  market  by 
the  label,  and  the  label  alone.  Besides,  while  the  principles 
eBtttblifltted  befbre  the  deeiskm  In  Howard  r.  Senriquee  may  have 
been  correctly  extended  to  meet,  that  easc^  yet,  in  weighliig  its.  au- 
thority it  ought  not  to  be  forgotten  that  the  ciroumstanees  attend- 
ing it  were  peculiar,  for  the  name  in  dispute  was  that  of  an  hotel, 
and  although  not  displayed  upon  any  particular  part  of  the  build- 
ings was,  as.  a.  matter  of  facty  as  well  known  as  '*  the  City  Hall" 
or  **  the  Trinity  Church,"  and.the  assumption  of  the  name  under 
the  circumstances  was  a  palpable  fraud,  and  so  considered  by  the 
Court. 

In  the-  Omnibus  Case,  Knott  ▼%  Morgan,  2  Keene  B.,  218,  the 
device  was  clearly  colorable,  for,  in.  addition  to  the  fhct  tl^at  the 
omnibuses  bore  the  same  external  decorations,  the  carriages  were 
named  **  The  London  Conveyance  Company,"  and  **  The  Loudon 
Conveyancer  Company,"  an  artifice  ifid  calculated  to  deceive  a 
transient  traTeUer« 

lb  conclusion,  having  endeavored  to  show  that  this  case  does 
not  fall  within  the  principles  applied  to  cases  involving  the  use  of 
a  trade-mark  by  means  of  an  imitajtioa  fac-simile,  or  colorable  ar- 
tifice, and  which  relate  to  personal  property,  to  manufactured 
articles,  and  to  such  things  as  are  necessarily  moveable.  We 
might  refuse  this  motion,  beoanse,  the  complaUiaBt  puts  his  case 
upon  the  ground  that  he  has  been  injured  by  the  piratical  use  of 
his  label ;  willing,  however,  to  go  further,  and  grant  the  relief 
sought,  ifthe  flusts  established  required  it,  we  have  examined  the 
law  upon,  the  question  of  the  use  of  a.  name  merely,  and  for  the 
purpose  of  illustrating  the  prineiples,  we  have  cited  at  length  the 
leading  cases  upon  the  suligect  The  result  of  this  examination 
has  h^  to  lead  the  mind  to  a  serious  doubt.  This  doubt  has 
been  strengthened  ilram  ik  knowledge  of  the  fiaot,  that  the  defend* 
apt  mapufaotores  Us  goods  M  the  <*  Aramingo  MiUSy"  or  in  sa 
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estabUBhment  occupied  by  tha  oomplidaaiit,  end  which,  for  some 
years,  has  been  known  by  that  name. 

Wilhout,  therefore,  deciding  the  question,  (which  is  also  a  mat- 
ter of  doubt,)  as  to  the  real  intention  of  the  defendant  in  using  the 
objectionable  words  upon  his  label  in  the  present  Btate  of  the  law, 
we  are  not  prepared  to  say  absolutely  that  the  use  of  the  name 
printed  as  it  in  fiMt  is  upon  defendant's  label  is  a  yiolation  of  the 
law.  We  must  therefore  adopt  the  judicious  course  pointed  out  in 
Pairidffe.w.  Menk,  and  SpoUswood  t.  Clarke,  and  leaTO  the  com- 
plainant to  maintain  his  rig^t  by  an  action  at  law.  We  refuse  to 
grant  this  motion. 

The  motion  for  a  special  injunction  is  refobed. 

GENERAL    CORRESPONDENCE. 

Sill  of  Exchange — Qualified  acc^tance — Nioliee  io  drawer. 
To  THK  EniTons  or  thi  Law  Joubnal. 

GiMTLiiaK, — A  draws  a  bill  of  exchange  apon  B  (who  is 
resident  and  carries  on  business  at  the  town  of  M.),  without 
naming  any  plaoe  of  payment  in  the  body  of  the  bill.  B 
aooepts,  payable  at  the  Bank  of  Upper  Canada,  at  the  town  of 
K.y  distant  aeren  miles  from  the  town  of  M.,  although  there 
are  Bank  agencies  at  said  town  of  M.,  and  B  has  no  residence 
or  place  of  basinese  at  said  town  of  N.  Of  the  ohazacter  of 
this  qualified  aooeptanoe,  A,  the  drawer,  reoeitee  no  notice 
from  the  holder  of  the  bill.  The  bill,  at  maturity,  is  presented 
for  payment  at  the  Bank  of  Upper  Canada,  at  the  town  of  N., 
bat  not  to  B  personally,  and  is  dishonored  and  protested  in  the 
usual  manner. 

Query :  Is  saoh  presentation  good  in  an  aetion  upon  said 
bill  against  A,  the  drawer  ? 

The  question  will  torn  upon  locality ; — ^whether  the  cironm- 
stance  that  the  plaoe  appointed  in  the  acoeptanoe  for  payment 
of  the  bill  was  not  located  in  the  same  town  as  the  residence 
of  the  acceptor,  relieved  the  drawer,  in  the  absence  of  notice 
of  such  quidified  aooeptanoe,  of  his  liability. 

In  a  judgment  reoently  delivered  in  the  United  States 
Supreme  Court,  in  term,  the  court  decided  (the  then  jusUoes 
present  oonourring  in  opinion) :  "  If  the  Bank  of  Upper  Canada, 
whei-e  this  bill  was  made  payable  by  the  acceptor,  was  located 
in  the  same  city,  town  or  village  where  such  acceptor  resided, 
the  acceptance,  payable  at  such  Bank,  would  have  been 
entirely  proper ;"  and  that  **  a  qualified  aooeptanoe,  making 
the  bill  payable  at  another  town,  taken  by  the  holder  without 
the  assent  of  the  drawer,  would  discharge  the  drawer.^' 

Will  you  please  be  good  enough  to  oonsider  the  above  point, 
and  give  an  opinion  upon  it  in  your  next  number  ! 

Tours,  ^.| 

Law  Cliek. 
Port  Hope,  18th  April,  1861. 

[If  A,  who  drew  the  bill  upon  B,  did  not  think  it  necessary 
to  name  any  place  of  payment  in  the  body  of  the  bill,  we  can- 
not see  what  right  he  has  to  complain  that  B  accepted  the  bill 
payable  at  a  particular  place,  though  in  a  different  town  from 
the  one  in  which  he  resided.  Of  this  the  holder  might  have 
had  cause  to  complain,  and  to  it  might  have  objected ;  but  he 
did  not  do  so ;  he  was  satisfied  with  the  acceptance.  We  do 
not  think  there  was  any  obligation  upon  the  holder  to  g^ve 


notice  of  the  acceptence  to  the  drawer.  We  speak,  of  course, 
without  reference  to  decided  oases.  We  know  of  no  case  ip 
point,  decided  either  in  England  or  in  Canada.  The  American 
case,  to  which  our  correspondent  refers,  appears  to  conflict 
with  our  views  of  the  law.  Wo  should  like  to  have  a  more 
particular  reference  to  it  It  certainly  does  not  square  witb 
our  ideas  of  the  law,  so  far  aa  at  present  we  understand  it. — 
Eds.  L.  J.] 


Articled  Clerks  htfort  10/A  Jtine,  1857 — Recpdremewte  htfore 

admission. 

To  THI  Editors  or  thx  Law  Joubnai*. 

GEMTLiviir, — In  reading  the  reported  case.  In  re,  Hume, 
U.  C.  Q.  B.  Rep.  vol.  19,  p.  373,  the  following  questions  arose 
in  my  mind,  and  I  think  your  answer  to  them  will  be  of  grea* 
importance  to  studenta  pursuing  the  study  of  the  law. 

Ist  Is  it  necessary  for  a  clerk,  whose  articles  bear  date 
before  the  lOtii  June,  1857,  to  have  such  articles  filed,  accord- 
ing to  the  Act  20  Vic.  cap.  63,  sec  7  ? 

2nd.  U  it  also  necessary  for  said  clerk  to  attend  two  terms 
of  the  sittings  of  the  Courto  of  Queen's  Bench  and  Common 
Pleas  ! — Same  Act,  sec.  3. 

3rd.  Is  it  also  necessary  for  said  derk  to  be  examined  in  the 
books  prescribed  by  the  Law  Society,  under  the  authority 
given  them  in  same  Act,  sec.  3  ! 

The  above  are  throe  important  questions  to  the  articled 
derk.  We  aU  are  aware  that  service  of  clerks  to  attomies 
under  their  articles  was  regulated  by  the  Acta  25  Geo.  in 
cap.  4,  37  Geo.nL  cap.  13,  and  2  Geo.  lY.  cap.  5, 1822,  which 
last  mentioned  Act  was  the  principal  one.  In  1857  the  statute 
20  Yic.  cap.  63  was  passed  (10th  June,  1857).  It  is  now  held 
by  a  great  many  studenta  and  lawyers,  that  every  articled 
clerk,  whetiier  articled  before  or  after  the  passing  of  the  Act 
20  Vic  oap.  63,  should  have  their  articles  filed  aooordiag  to 
the  provisions  of  said  Act,  attend  the  sittings  of  the  Courto  of 
Queen's  Bench  and  Common  Pleas,  and  pass  the  examination 
by  paper  and  viva  voce. 

It  looks  unreasonable  and  uxgust  to  the  artided  clerk,  who 
bound  himsdf  under  his  artides,  under  the  powers  given  him 
by  the  Act  2  Geo.  IV.  cap.  5.  Can  it  be  the  intention  of  tiie 
Legislature  to  compel  such  clerk,  by  an  act  passed  after  he  is 
bound  by  a  former  act,  to  attend,  at  great  expense,  two  terms 
of  the  courto  at  Toronto?  The  Act  20  Yic.  cap.  63,  sec.  7, 
states  that  **  every  person  bound  in  contract  after  the  passing 
of  this  act  shall  file  artides,"  dsc.  All  very  well,  so  far ;  but 
then  comes  the  Consolidated  Statutes  of  Upper  Canada,  wiping 
out  all  former  acta  (see  Con.  Stat  U.  C.  cap  35),  and  distinctly 
stating  that  every  person  seeking  admission  as  attorney  shall 
comply  with  said  chapter. 

By  answering  the  above  in  your  next  issue,  you  will  much 
oblige  a  number  of  derks  who  are  in  the  same  state  of  per- 
plexity as  myself. 

Tours  truly,  Abticlid  Clxbk. 

Hamilton,  April  17, 1861. 


[1st.  It  is  not  possible  to  read  dther  s.  7  of  20  Yic  c.  63,  or 
sec  11  of  Con.  Stat  U.  C.  cap.  55,  with  which  it  corresponds, 
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as  applicable  to  artioles  of  clerkship  entered  into  before  the 
10th  Jane,  1857.  In  the  first  place,  as  noticed  by  oar  corree. 
pendent,  sec.  7  commences,  "WheneTcr  any  person  shaU, 
after  the  passing  of  this  act,  be  boand,"  &c.,  showing  that  the 
secUon  was  designed  to  apply  only  to  articles  of  clerkship 
entered  into  after  the  passing  of  the  act.  In  the  second  place, 
thoagh  these  precise  words  do  not  appear  in  sec.  11  of  the 
consolidated  act,  yet  as  that  section,  like  the  former,  reqaires 
the  affidaTit  mentioned  in  it  to  be  made  "  within  three  months 
after  the  date  of  the  contract,''  it  follows  that  where  the  con- 
tract was  entered  into  more  than  three  months  before  the 
passing  of  the  act,  it  is  qnite  impossible  to  comply  with  its 
provisions.  We  do  not  know  whether  the  Law  Society  has 
made  any  regulation  affecting  the  filing  of  articles  entered  into 
before  the  10th  Jane,  1857,  bat,  whether  or  not,  woald  adyise 
an  articled  clerk  so  drcamstanced,  as  a  matter  of  precaation, 
to  file  his  articles  at  the  earliest  possible  time,  and  at  all  eyents 
at  least  foarteen  days  next  before  the  first  day  of  the  term  in 
which  he  intends  to  seek  admission. 

2nd.  We  think  that  a  clerk  articled  before  the  10th  Jane, 
1857,  where  time  permits,  is  as  mach  boand  to  keep  the  terms 
under  sec  3  of  the  act  of  1857  (Con.  Stat  U.  C.  cap.  35,  sec  3, 
sabsec  2),  as  a  clerk  articled  since  that  date.  In  the  doing  of 
this  there  is  no  impossibility,  as  in  the  former  case,  and  the 
act  seems  to  require  it.  We  refer  especiaUy  to  sec  23  of  the 
act  of  1857  (Con.  Stat  U.  C.  cap.  35,  sec.  23). 

3rd.  Yes.  It  is  not  possible  to  read  the  whole  act,  and 
come  to  any  other  oondasion. — ^Ens.  L.  J.] 


Law  and  Lawyer, 
To  Thb  Editoss  or  thb  Law  Journal. 

Kingston,  5th  April,  1861. 

GsNtuufm^^As  I  belieTe  your  valaablo  Joamal  adyocates 
as  well  tiie  interests  of  Law*Stadent8  as  of  the  P^fession  at 
large,  I  am  induced  to  indite  this  epistle  to  yoa,  de  profundis 
of  a  country  office  in  extensiye  practice,  in  the  hope  that  it 
may  call  forth  from  you  ere  long,  a  yigoroas  Editorial  on  the 
subject  Tou  musi  not  suppose  that  my  remarks  apply  to  the 
mere  ima^nary  grievance  of  a  discontented  indiyidual.  Grave 
dissatisfaction  has  for  a  long  time  prevailed  among  studiously 
disposed  Law  Studentc  on  account  of  the  indifference  shewn 
by  their  Employers  in  performing  their  duties  by  them  in 
accordance  with  the  usual  undertaking  contained  in  their 
Articles.  This  neglect,  serious  as  are  its  consequences  to  the 
Student,  cannot,  I  am  convinced,  be  owing  to  anything  but  th^ 
want  of  consideration  on  the  part  of  the  Bar. 

The  inconvenience  which  practising  lawyers  might  suppose 
would  attend  their  effbrts  to  indoctrinate  their  students  into 
the  mysteries  of  their  profession,  would  be  very  slight  indeed, 
and  would  I  am  sure,  be  more  than  compensated  by  the  in- 
creased attention  and  accuracy  of  the  latter.  There  could 
surely  be  no  great  difficulty  in  explaining  to  a  student  the 
effect  of  a  Deed  or  a  Pleading  which  he  is  about  to  copy,  as  to 
deter  any  one  from  attempting  it ;  and  if  in  addition  the 
Principal  could  devote  half-an-hour  per  diem  to  reading  with 
his  students  the  Books  of  practice  and  explaining  to  them  the 


effect  of  our  Provincial  Statutes,  the  good  effects  of  this  course 
would  ere  long  be  perceptible. 

I  know  of  several  offices  where  littie  or  no  attention  what- 
ever is  paid  by  the  principal  to  this  province  of  his  duties,  and 
the  consequence  that  such  students  as  are  articled  but  unsalar- 
ied, become  early  discouraged,  and  finding  that  they  can  learn 
littie  or  nothing  from  their  office  work,  avoid  it  as  much  as 
possible ;  spend  no  more  time  in  their  Employers  office  than 
they  can  hdp.  They  think,  and  with  reason,  that  their  con- 
tract should  be  carried  out  lUerally  or  not  ai  cdL 

The  best  remedy  for  such  a  state  of  matters  would  be  the 
one  I  have  above  suggested,  and  hoping  that  you  will  endeav- 
our to  bring  it  before  the  Profession  and  Public,  I  remain 

Tours  &c, 

A  Law  Studimt. 


JUomey — Delivery  of  biU  before  adion — BetM — StaUttdtHe 

defence. 

To  THi  Editors  or  thi  Law  Journal. 

QxNTLiicxK, — ^Will  you  oblige  me  with  your  opinion  on  the 
following  questions,  in  the  next  number  of  your  Joumah 

A,  an  attorney,  brought  an  action  for  B  against  0 ;  recovers 
a  verdict,  taxes  his  costs,  enters  judgment,  &q,  C,  during  the 
progress  of  the  suit^  becomes  insolvent ;  the  sheriff  returns 
the  execution  no  goods ;  A  sues  B  for  his  costs,  and  makes 
out  his  claim  as  follows : 

To  amount  of  costs  taxed  in  suit  of  B  o.  C ...  $56  53 
To  costs  proving  claim  chancery  suit  G  v,  E.  12  80 
Costs  of  j*!.  fas.,  &Q 11  85 

At  the  trial  B  moves  for  a  nonsuit,  on  the  ground  that  the 
bill  had  not  been  delivered  in  detail,  as  required  by  sec  27  of 
the  Con.  Stats.  U.  C.  page  419. 

B  made  an  affidavit  of  the  amount  of  debt  and  costs  due 
him,  and  proved  his  claim  in  the  chancery  suit  above  referred 
to.  A  bill,  as  above  stated,  was  delivered  a  month  before 
action  brought 

Ist  Should  A  have  delivered  a  bill  in  detail  before  suing, 
or  should  B  have  applied  for  it  within  the  month  ? 

2nd.  Is  B's  defence  a  statutable  one,  and  if  so,  could  he  set 
it  up  at  the  trial  without  giving  six  days'  previous  notice? 
(Con.  Stat  U.  C.  page  151,  sec.  93.) 

3rd.  B  having  made  an  affidavit  of  the  amount  of  debt  and 
costs  due  him,  and  having  assigned  the  judgment  to  D—guoere : 
Would  this  obviate  the  necessity  of  delivering  a  bill  a  month 
before  suing! 

By  replying  to  the  above  in  your  next  issue  you  vrill  oblige 

Tour  obedient  servant, 

Sarnia,  24tii  April,  1861.  S.  P.  T. 

[1.  The  bill  delivered  was  not,  in  our  opinion,  sufficient.  It 
should  have  been  of  the  items  in  detail.  We  refer  to  Drew  et 
oZv.  C;(;^»rv2,  2  C.  P.  69 ;  and  PkObyY.Hade,  29  L.  J.  C.  P. 
370.  It  is  the  duty  of  the  attorney  before  action  to  deliver 
the  bill — ^not  of  the  party  liable  to  demand,  as  supposed  by 
our  correspondent.  The  statute  reads,  "  J^o  suit  at  law  or 
equity  shall  be  brought  for  the  recovery  of  ftes,  charges,  or 
disbursements,  Ac,  until  one  month  after  a  bill  thereof,  &c» 
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has  been  delivered,  &o/'  In  proving  oomplianoe  with  the  act 
it  i»  not,  however,  neeesiary,  in  the  first  instance,  to  prove 
the  contentM  of  the  bill.  It  is  sufficient  to  prove  that  a  bill  was 
d  Uvered.  It  then  devolves  upon  the  party,  liable  to  shew  that 
the  bill  delivered  is  not  such  a  bill  as  constitutes  a  bond  fide 
oomplianoe  with  the  act.  (See  Con.  Stat  U.  C.  cap.  35  s.  36.) 
2.  We  certainly  think  Uie  defence  is  a  statutable  one,  within 
the  meaning  of  Con.  Stat.  U.  C.  cap.  19  sec.  93.] — ^Eds.  L.  J. 


Lotoer — Seisin — Sufficiency  of  evidence. 
To  THB  Editors  or  thx  Law  Journal. 

Bellbvillb,  24th  April,  1861. 

Qbntlbmin, — ^As  a  reader  of  your  invaluable  Journal,  and 
one  having  frequent  recourse  to  its  pages  for  information, 
more  particularly  that  portion  of  it  devoted  to  the  considera- 
tion and  publication  of  knotty  questions,  submitted  to  you, 
under  the  head  of  "Correspondence'' — ^your  remarks  upon 
which  are  of  immense  benefit  to  the  law  student — ^I  take  the 
privilege  of  asking  your  opinion  upon  a  matter  relating  to  the 
right  of  dower ;  respecting  which  I  have  been  unable  to 
satisfy  myseli  from  works  bearing  upon  that  subject  (which 
are  not  very  voluminous),  neither  can  I  find  any  decision  that 
will  throw  any  light  upon  it.    It  is  this : 

A  purchases  500  acres  of  land  from  B,  from  whom  he 
receives  a  bond  for  a  deed.  A  goes  into  possession,  and  gets 
luarried ;  and,  in  accordance  with  the  conditions  of  the  bond, 
regularly  makes  the  roquired  payments,  until  there  is  only  due 
thereupon  say  £200.  A  has  large  business  transactions  with 
one  C,  with  whom  B  also  has  dealings.  B  says  to  C,  you 
have  an  open  account  with  A,  give  me  credit  for  so  much, 
and  I  will  authorize  you  to  collect  the  balance  of  £200  due  on 
the  bond  from  A.  This  arrangement  is  completed,  and  C 
induces  4-  to  give  a  mortgage  for  this  £200,  and  other  sums 
due  him  upon  the  500  acres.  A,  at  the  time  of  the  execution 
of  the  mortgage,  had  been  married  nine  years,  bilt  had  never 
received  a  deed.  No  action  is  taken  on  the  mortgage  for  15 
years  from  its  date,  when  a  suit  of  foreclosure  is  instituted ; 
and  A  loses  possession,  after  having  held  it,  with  his  wife,  for 
24  years  before  proceedings  taken. 

Will  the  24  years'  possession  establish  such  a  seisin  in  the 
husband  as  will  entitle  the  wife  to  dower ;  or  will  the  mort- 
gage militate  against  the  computation  of  the  20  years  T 

Park  on  Dower  says,  "  That  a  right  or  title  to  property, 
however  complete  in  other  respects,  will  never  furnish  a 
foundation  for  a  claim  of  dower,  if  unaccompanied  with  that 
which  is  technically  termed  seisin."  He  subsequentiy  states, 
"  That  in  th^  application  of  the  rule  requiring  a  seisin  in  the 
husband,  it  is  material  that  the  law  does  not  require  an  adual 
seisin,  or  seisin  in  deed ;  but  that  it  is  sufficient  to  satisfy  the 
rule  that  the  husband  have  a  seisin  tn  law. 

I  take  it  that  over  20  years'  possession  of  the  land,  before 
any  action,  will  amount  to  a  seisin  at  law,  although  the  hue- 
band  never  had  a  deed ;  and  that  the  mortgage  cannot  operate 
unfavourably — more  than  twenty  years  having  elapsed  before 
bill  filed ;  and  that  the  widow  will  therefore  be  entitled  to  dower. 

Your  answer  to  the  above  query  will  greatly  oblige. 

Tour  obedipnt  servant^  A.  R. 


[The  rule  of  law  is,  that  a  widow  is  entitied  to  dowdr  out  ot 
all  lands  whereof  her  husband  was  seized  during  coverture. 

If  seisin  be  denied,  the  widow  is  not  driven  of  necessity  to 
produce  and  prove  her  title  deeds.  She  might,  we  Apprehend, 
reet  her  case  on  proof  that  he  died  in  possession ;  that  he  had 
been  in  possession,  as  owner,  twenty  years  or  upwards ;  or 
that  her  husband  was  in  possession,  and  while  in  possession 
made  a  oonveyance  in  fee  simple.  (See  remarks  of  Draper,  J., 
in  JbwsUy  v.  SniU\  12  U.  C.  Q.  B.  555  :  sec,  also,  Lockman  v. 
Nesse,  5  U.  C.  0.  S.  505.) 

The  mortgage  from  A  to  C,  though  not  so  stated,  was,  we 
presume,  the  ordinary  one  in  fee  simple.  When  it  was 
executed  A  was  in  possession.  C  accepted  it^  and,  as  it 
appears,  subsequentiy  foreclosed  it.  Proof  of  these  facts, 
together  with  the  other  facts  stated  by  our  correspondent, 
would,  we  think,  be  sufficient  evidence  of  seisin  in  an  aetion 
for  dower  brought  by  the  widow  of  A  against  C,  or  his  privies 
In  estate.  (See  Com.  Dig.,  Estoppel,  B:  see,  also,  McLean  y, 
Laidlaw,  2  U.  C.  Q.  B.  222.)]— Eds.  L.  J. 

— '^■^^  ^-1— ^■^■^ i^^^ 

REVIEWS. 


Thb  Wbstiiinster  Revikw.    The  opening  article  of  this 

Snarterly  for  April  is  a  review  of  a  lecture  on  the  study  of 
[istory,  by  Charles  Kingsley,  in  which  are  laid  before  the 
reader  the  opposite  systems  pursued  in  the  treatment  of 
the  favourite  .sol^ect  of  the  lecturer.  We  next  meet  one  of 
the  many  interesting  papers  to  which  the  recent  events 
in  Southern  Europe  have  given  birth,  under  the  heading  of 
the  Sicilian  Revolution.  Voltaire's  Romances  and  their 
moral  present  a  criticism  upon  the  lighter  literary  efforts  of 
one  of  the  most  distinguished  men  of  his  own  time.  The 
paper  upon  Cotton  Manufacture  will  be  read  with  much  inte- 
rest at  the  present  moment  in  view  of  the  troubles  now  exist- 
ing in  the  Southern  States  of  America,  which  may  tempo- 
rarily, at  leaafc,  very  much  affect  the  supply  of  that  creat 
staple  commodity,  usually  obtained  in  tnat  portion  of  the 
world.  The  usual  extended  review  of  contemporary  literature 
brings  to  its  close  a  number  which  sustains  the  high  reputa- 
tion freely  conceded  to  the  mastet^pieces  of  English  Review 
literature.  

The  UifiTED  States  Insurance  Gazette  contains  a  large 
collection  of  Reports  of  various  Insurance  Companies  through- 
out the  United  States  and  Canada. 

APPOINTMENTS  TO   OFFIOE/ &C. 

NOTARIES  PUBUG. 

aSORGl  BfANNINa  FURBT,  of  Pent  Hope,  GenUemaiL    (Ganttod,  April  fi, 

1861.) 
aifiOWaB  FARCT  BOULTON,  ofToionlOk  B^oii^  Buristor«^Uw.    (OMatted, 

Apm6,18«l.) 
JONU  WRIQHT,  of  ibe  Town  of  Port  Hope,  Baquire,  Attoni«7-«t4aw.    (CtaMt- 

tod,  April  6,  ISei.) 
WILLIAM  HEPBU&NJ 

18010 


rXSOOIi;  JBiquln.  Attomi7-«UAW.    (Ctaarttod,  April  S 

BXGUnBAB. 

WILLIAM  S.  BOOTT,  of  the  Town  of  Preaoott.  Biqnii^  to  bo  Baglititr  of  tho 
County  of  OrenTffie,  In  Uie  room  of  John  Fatton,  mi^tax%  deoeaaad. 

OOBONBR. 

HBENRT  JAMSS  TATLOB,  of  tbo  Tbwnahip  of  Bteott,  Xiqalra,  to  ba  Aaodrto 
Poronar  fat  tha  Unitad  Oonntiea  of  Laada  and  QxanvUle.  (Oaaattod  April  6, 
IStt.) 

TO    CORRESPONDENTS. 

«  CHAEua  Dumum^— «  Paul  Bnnr— Undar  « IHvialon  Oonrto.'* 

«  Law  Oiax"—^  AnnouD  Ouu"— «  A  Law  Stuouv*— ^  S.  P.  T."— ^  A.  B." 
— Undar  **  Ganaral  OgRaapondaaea." 
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DIARY  FOR  JUNE. 


1.  SatonUy Bastes  Txbm  endn. 

2.  SUNDAY  «....  lU  Samdan afUr  Trinity, 

S.  M.m<Uv Lut  day  for  nMice  of  trial  Ck>ont7  Ooart. 

9.  SUNDAY 2nd  Sundny  after  Trinity. 

11.  Tnmiity^ QiiartT  Samiont  and  Onaaty  Ooart  SIttlofcs  lo  eachOoanty. 

13.  ThnrsdMj ......  81ttin<{ii  of  Court  of  Errur  aad  Appeal  oommeoce. 

10.  8U9IDAY 8f  /  at^nday  after  Trinity. 

23*  SUNDAY.......  4<A  Sunddiy  after  Trinity. 

2d.  Satarday Last  day  for  Count?  Oranclls  finally  to  revliie  Assemnnent  Rolls. 

and  for  apportion rnaut  of  Scfaoul  mon«ys  by  CU«f  Snpt.  of 
Schools.    Chief  Sapt.  to  report  state  of  Grammar  Sohools. 
80.  SUNDAY.^....  6tA  Sunday  aftar  Triiniliy. 


IMPORTANT  BUSINESS  NOTIOE. 

i^rsons  indebUd  tothf.  Pmprietont  of  thin  JnumaJ  art  mqwHed  in  re«R«mbcr  ihat 
aU  our  past  due  aeotmnti  haw  be^n  ptaeed  in  tfifhandt  qf  Mntr*.  teuton  d:  Ardagh^ 
Attnmeya,  Barriet  for  eaUeetton;  and  that  only  a  prompt  rtmittane*  to  them  wiU 
iaveenatji. 

li  is  wUhgrnU  rtJuctanef  that  the  Proprieton  haw.  adnpted  this  eourar ;  hut  they 
hareheeneampdlediodoninorder  toenabU  them  to  vuetthetrewnrtntexptnut^ 
mhidi  art  very  heavy. 

Nhw  tkaf  the  uttfulneu  qfthe  Jnumal  it  to  ffenaroBy  admitted^  ii  would  nnthttm' 
reaaomaUe  In  expect  thed  the  Pmfetrton  and  Offieert  of  the  Onurtt  wau^d  aecnrd  it  a 
liberal  support,  instead  of  allowing  themselves  to  be  sued  for  their  subscriptions. 


TO  00RRBSP0NDENT8— aelasfjM^. 


CJfe  Upper  ffiaimk  f  afa  JimriiaL 
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NOTIOE. 

I%e  proprid&rf  of  the  Law  JotTSNAL  have  at  Ungik  deter- 
mined  to  take  legtd  proceedings  for  the  recovery  of  unpaid  aub- 
scripiions.  All  accounts  amounting  to  $20  and  upwards^  will 
be,  without  further  notice,  placed  in  suit  on  the  1st  July  next. 
Subscribers  concerned,  who  desire  to  avoid  law  costs,  are  therefore 
required  to  pay  their  dues  before  the  day  indicated,  or  abide  the 
consequences  of  negUcU 


ABOLITION  OF  REGISTRATION  OF  JUDGMENTS. 

By  Ostr  the  most  sweeping  Act  of  last  session  of  Parliament 
is  that  entitled  '*  An  Act  to  repeal  the  laws  relative  to  the 
Registration  of  Judgments  in  Upper  Canada.'' 

We  can  scarcely  realize  the  fact  that  this  Act  is  become 
law.  It  is  certainly  not  a  law  for  which  there  was  much,  if 
any,  agitation.  All  of  us  were  more  or  less  familiar  with 
the  abuses  that  had  crept  into  the  system  of  registered 
judgments,  but  none  expected  a  measure  of  redress  in  the 
shape  of  a  bill  that  would  effect  the  entire  destruction  of 
the  system  itself. 

We  are  not  in  favor  of  revolutionary  measures.  We 
prefer  rather  to  heal  than  to  destroy.  Such,  it  is  said,  is 
the  great  secret  of  the  strength  and  stability  of  the  British 
eonstitutton.  He  would  be  a  poor  physician  who,  instead 
of  endeavoring  to  remove  disease,  should  intentionally  kill 
bis  patient  If  the  system  of  registered  judgments  involved 
any  good,  we  must  say  the  Legislature  has  been  too  preci- 
pitous in  killing  the  good  in  order  to  get  rid  of  its  atten- 
dant abases.    There  are  men  who  drink  strong  drinks  to 


excess,  but  is  there  a  sane  man  who  would  on  that  account 
urge  the  destruction  of  all  grain  and  of  all  vineyards?  The 
true  rule  is,  to  remedy  the  abuse,  rather  than  work  the 
destruction  of  the  thing  abused,  if  good  in  itself.  We  at 
once  mdmit  that  the  law  of  registered  judgments  was 
accompanied  of  late  with  much  abuse ;  but  we  at  the  same 
time  think  that  the  law  itself,  if  properly  regulated,  was 
a  good  law.      % 

The  law  of  debtor  and  creditor  is  in  every  civilized 
community  an  important  branch  of  jurisprudence.  '^  Pay 
that  thou  owesf  is  the  natural  command  of  every  system 
of  administrative  justice.  It  has  its  corrolaries.  A  man's 
property,  both  real  and  personal,  should  be  liable  for  his 
debts,  and  so  liable  as  to  be  available.  Property  is  pur- 
chased with  money.  Debts  are  contracted  on  account  of 
property.  Credit  is  given  on  the  faith  of  property.  Men 
are  measured  more  by  the  breadth  of  their  acres  than  by 
inclination  for  honesty.  The  former  is  visible^-the  latter 
not  in  general  apparent ;  the  former  is  tangible — the  latter 
uncertain  and  unreal.  That,  therefore,  which  may  be  the 
subject  matter  of  the  debt,  and  is  oflen  the  security,  or  at 
least  the  inducement,  for  contracting  the  debt,  should  be 
made  availablo  for  the  payment  of  the  debt,  and  the  more 
available  the  better  in  the  interest  of  truth  and  justice. 

It  is  repugnant  to  our  present  ideas  of  civilization  that  a 
man's  body  should  be  seized  in  liquidation  of  his  debts. 
Besides,  the  body  of  a  debtor,  in  a  country  where  slavery 
is  prohibited,  is  not  easily  converted  into  cash — the  one 
thing  needed.  But  these  objections  do  not  exist  in  the  way 
of  making  a  man's  chattel  property  and  his  lands  responsi- 
ble for  his  debts. 

Owing  to  feudal  and  other  reasons,  land  in  England  has 
been  less  available  to  creditors  than  goods  and  chattels. 
At  common  law,  goods  and  chattels,  and  growing  profits  of 
lands,  were  the  only  property  which  could  be  taken  in 
execution  by  a  creditor.  The  first  step  in  advance  was  the 
13  Ed.  L,  St.  1  cap.  18,  which  enabled  the  sheriff,  under  . 
certain  circumstnnces,  to  deliver  to  the  creditor  one  half  of 
the  land  of  the  debtor,  until  payment  of  the  debt  thereout. 
This  was  the  origin  of  the  writ  of  "  elegit" — a  writ  which 
derives  its  name  from  the  words  Quod  elegit  sibi  execu- 
tionem  fieri  de  omnibus  catallis  et  medtetate  terrce.  ^The 
proper  writ  against  goods  and  chattels  has  always  been  the 
well  known  one  of  fieri  flacias.  Lands  in  the  colonies 
being  more  a  subject  of  barter  than  in  England,  have  been 
from  an  early  period  looked  upon  in  the  nature  of  goods 
and  chattels  for  the  payment  of  debts.  In  this  colony  there 
is  in  force  not  only  an  English  statute  of  5  Geo.  II.  o.  7| 
which  declares  that  lands  and  other  hereditaments  and  real 
estates  situate  or  being  within  the  colony,  shall  be  assets 
for  the  satbfaction  of  debts^  bat  subject  to  the  like  reme- 
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dies,  proceedings  and  processes,  in  any  court  of  law  or 
equity,  fur  seizing,  extending,  selling  or  disposing  of  the 
same  towards  the  satisfaction  of  debts,  in  like  manner  as 
personal  estate  in  the  colony  is  seized,  extended,  Sold  and 
disposed  of  for  the  satisfaction  of  debts.  On  the  back  of 
this  there  are  oar  own  statutes,  allowing  the  sale  of  lands 
under  writs  of  fieri  faciau,  but  subject  to  regulations  pro- 
Tiding  that  personal  property  shall  be  exhausted  before  real 
pr  >perty  is  sacrificed 

These  statutory  regulations  would  be  all  that  is  required, 
if  it  were  not  in  the  power  of  debtors,  dishdnestly  inclined, 
to  get  rid  of  their  property,  real  and  personal,  between 
judgment  and  execution.  In  most  cases  an  interval  of 
more  or  less  duration  elapses  between  the  time  that  judg- 
ment is  pronounced,  and  the  time  that  execution  against 
goods  can  be  issued.  During  this  interval  it  is  in  the 
power  of  the  debtor,  under  circumstances  of  strong  tempta- 
tion, to  put  bis  personal  property  out  of  his  hands.  Even 
after  execution  issued,  and  before  levy,  were  it  not  for  the 
Statute  of  Frauds,  there  would  be  a  similar  door  to  dis- 
honest practices.  Under  the  operation  of  the  Statute  of 
Frauds,  so  far  as  the  courts  of  record  at  all  events  are  oon- 
oerned,  the  deposit  of  the  writ  in  the  sheriff's  hands  effects 
a  Uen  on  the  personal  property  until  seizure.  This,  as  it  is 
well  known,  is  a  very  wise  provision — one  which,  with  few 
exceptions,  works  beneficially — in  few  instances  does 
harm — in  most  instances  prevents  fraud. 

In  this  country  it  is  as  easy  for  a  debtor  to  get  ridjof  his 
lands  as  of  hb  goods.  The  temptation  to  dishonesty  in  the 
one  case  is  as  great  as  in  the  other;  and  the  opportunity  for 
fraud  is,  if  possible,  in  the  case  of  lands,  more  tempting 
than  in  the  case  of  goods.  Though  in  England  the  sheriff 
is  by  one  and  the  same  writ  commanded  to  seize  the  whole 
of  the  debtor's  chattels,  and  one  half  of  his  real  property^ 
yet  here  no  writ  can  be  issued  against  lands  until  the  return 
of  the  writ  against  goods.  If  the  debtor,  before  judgment; 
fail  to  get  rid  of  his  lands,  it  is  in  his  power  to  do  so  afte^ 
'judgment,  and  even  while  a  writ  against  his  personal  pro- 
perty is  in  the  hands  of  the  sheriff.  Why  should  there  no^ 
be  the  lien  on  lands  from  the  time  of  judgment  until 
seizure  ?  Why  should  not,  at  least,  the  writ  asrainst  good^ 
and  lands  be  at  all  events  joint,  so  as  to  bind  the  lands,  if 
necessary  for  purposes  of  execution,  from  the  issue  of  the 
fifst  execution — that  is,  as  soon  as  possible  after  judgment  ? 

It  was  at  one  time  supposed  that  a  judgment  of  a  court 
of  record,  whether  registered  or  not,  operated  as  a  lien  upon 
lands.  The  doubt  was  subsequently  removed  by  express 
legislatbn.  It  was  by  act  of  parliament  declared  that  unless 
Mgititered,  no  judgment  should  operate  aa«  lien  on  lands. 
Now  it  is  declared  that  no  judgment,  whether  registered 


change  ?  Because,  it  mufet  be  said,  abuses  grew  into  ex- 
istence which  our  legislative  physicians  were  nnable  or 
unwilling  to  heal. 

The  law  was,  that  a  registered  judgment  should  be  a  lien 
on  lands.  To  enfurce  this  lien,  resort  was  necessary  to  the 
Court  of  Chancery.  The  costs  of  that  court  were  discovered 
to  be  BO  enormous,  that  the  remedy  was  worse  than  the  dis- 
ease. Cases  are  said  to  have  oceorred,  where  the  land  of 
an  unfortunate  debtor,  dragged  into  the  Court  of  Chancery 
by  a  confiding  creditor,  has  been,  afler  great  delay, 
involving  endless  "appointments,"  and  as  endless  disap- 
pointments, sold  to  pay  law  costs  to  a  frightful  amount,  and 
leaving  Iktle  or  nothing  to  the  creditor  who  put  the  court 
in  motion.  Literally  this  was  invoking  a  demon  to  one's 
destruction.  But  if  the  machinery  of  the  Court  of  Chan- 
cery was  found  to  be  such  that  its  cost  could  not  be  reduced, 
and  to  be  too  expensive  for  the  purpose  intended,  why  not 
have  subetituted  a  more  simple  and  less  expensive  machi- 
nery 7  Nobody  complained  that  the  existecce  of  the  law 
ullowing  a  registered  judgment  to  operate  as  a  Ken  on  lands 
was  a  grievance  requiring  legislative  action,  but  that  the 
machinery  for  making  that  lien  available  was  so  costly  that 
it  consumed  the  property  it  was  designed  to  administer  for 
the  benefit  of  judgment  creditors.  The  abuse  undoubtedly 
did  exist.  It  of  late  fostered  lo  such  an  exti*nt,  that  it 
appears  our  legislators,  in  their  haste  to  apply  the  dis^sectiog 
knife,  have  (blindly,  we  think)  destroyed  the  vitals  of  the 
i^ystero  itself. 

But  enough,  the  law  of  regbtered  judgments  is  dead| 
and  it  only  remains  for  us,  without  farther  lamenJt,  to 
bury  it. 

Let  us  next,  now  thai  the  shock  is  over,  ea]mly  contem- 
plate the  void  created,  and  while  considering  the  mean9  of 
its  death,  weigh  the  probable  consequences  of  the  void  in 
relation  to  exbting  laws. 

The  statute  is  simply  entitled  '<  An  Act  to  repeal  the 
laws  relating  to  the  Registration  of  Judgments. in  Upper 
Canada,"  but  enacts  among  other  things,  that  '<  no  judg- 
ment, rule,  order  or  decree  for  the  payment  of  money  of 
any  court  of  Upper  Canada,  shall  create  or  operate  as  a 
lien  or  charge  upon  lands  or  any  interest  therein." 

The  Act  is  true  to  its  object, — the  work  of  destruction. 
It  leaves  not,  so  fkr  as  we  can  discover,  a  single  Judgment 
clause  to  tell  the  fate  of  its  companiona.  It  bei^os  very 
naturally  with  the  Court  of  Chancery,  and  with  one  atxoke 
of  the  pen  deprives  parties  of  the  power  to  enregister  the 
decrees  or  orders  of  that  court  directing  the  payment  of 
money  so  as  to  bind  lands.  It  next  turns  its  attention  to 
the  more  humble  but  not  less  useful  Division  Courts,  and 
deprives  parties  of  the  power  of  obtaining  oertifioatea  of 


or  not,  shall  operate  as  a  lien  on  lands.    Why  this  great  I  judgment  for  registration  purposes  from  these  courts.    It 
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tLen  detik  with  tke  Superior  Courts  of  OommoD  Law  and 
Goaoty  Courts  io  like  fashion. 

Having  gone  the  circait  of  the  courts,  oue  would  iaocj 
that  the  Act  had  exhausted  itself.  Not  so^  however,  keen 
ID  the  work  of  destruction,  it  peers  through  our  statutes 
for  stray  sections,  and  fells  them  the  moment  they  are 
discovered.  It  is  found  that  a  section  giving  power  to  the 
Court  of  Chancery  to  charge  lands  was  snugly  smuggled 
into  the  arrest  and  imprisonment  for  deht  Act,  (cap.  24,) 
and  the  "innocent"  (s.  21)  is  aoeordiogly  slaughtered. 
Two  clauses  (sees.  12,  27)  criminal  enough  to  mention 
the  word  "judgment/'  are  discovered  in  the  Act  respect- 
ing the  partition  and  sale  of  real  estate,  (cap.  86,)  and  are 
accordingly  silenced.  Three  clauses  (sees.  1,  2,  8,)  of  the 
Act  respecting  mortgages  of  real  estate  (cap.  87)'  are 
emasculated  for  a  like  offence.  Next  the  Registry  Act 
(cap.  89),  the  dupe  of  the  courts  in  this  nefarious  busi- 
ness, is  discovered,  and  made  largely  to  suffer.  Many 
sections  in  the  heat  of  the  moment  are  completely  oblit- 
erated, but  on  reflection  are  restored,  purged  of  the  obnox- 
ious references  to  everything  in  the  shape  of  a  registered 
judgment  decree  or  order.  A  section  (11)  of  the  Act 
respecting  the  transfer  of  real  property  (cap.  90)  actually 
used  the  words  "  shall  be  bound  by  judgments,"  and 
paid  the  penalty  of  death  in  consequence;  but  by  the 
omnipotence  of  Parliament  is  restored  to  life,  on  condition 
that  it  shall  never  again  use  such  words.  No  more  offend- 
ing clauses  could  be  discovered,  but  lest  any  should  have 
escaped  destruction  we  have  the  declaration  that  "All 
other  statutes,  parts  and  clauses  of  statutes,  authorizing  the 
registration  of  judgment  decrees  and  orders  for  the  payment 
of  money  in  Upper  Canada  are  hereby  repealed." 

Here  one  would  suppose  that  the  Act  quite  exhausted 
would  rest  and  be  as  silent  as  the  grave.  Utterance,  how- 
ever, is  subsequently  given  to  two  incoherent  sections, 
the  construction  of  which  will,  we  fancy,  puzzle  the  courts 
as  they  now  puzzle  us. 

Here  they  are  : — 

10.  '*  Nothing  in  this  Act  contained  shall  be  taken,  read  or 
construed  to  affect  any  suit  or  action  on  or  before  the  18th 
day  of  May,  1861,  pending  in  any  Court  in  Upper  Canada,  in 
which  any  judgment  creditor  is  a  party." 

11.  "This  Act  8haII  take  effect  on  the  Ist  of  September 
next,  and  in  case  of  judgments  heretofore  registered  all  writr 
of  execution.<i  aeaiost  lands  issued  before  the  said  first  day  of 
September  shall  have  priority  according  to  the  respective  times 
of  the  registration  of  the  judgments  on  which  they  have  issued 
or  shall  issue  respectively." 

.  We  confess  we  find  a  difficulty  in  construing  these 
clauses  separately,  and  a  still  greater  difficulty  in  construing 
them  collectively.  By  reading  the  latter  clause  wo  learn 
that  '^  the  Act  shall  take  effect  on  1st  September  next,"  by 
we  TiBderBlaDd  thai  it  is  not  to  tak#  effect  before  that 


day.  Then  what  is  the  meaning  of  the  former  clausoi 
'^  that  nothing  in  this  Act  contained  shall  be  taken,  &c.,  to 
affect  any  suit,  &c.,  on  or  before  18th  May,  1861,  pend- 
ing," fte.  Surely  if  the  Act  is  not  to  Uke  <'  effwt "  till  1st 
Sept.,  1861,  it  can  very  well  ^*  affect**  suits  pending  on  or 
before  18th  May,  1861 1  If  we  were  to  read  the  latter 
clause  alone  we  should  say  certainly  not,  but  reading  the 
two  together  we  find  it  difficult  to  come  to  any  other  than 
an  affirmative  conclusion.  The  object  designed  was  proba* 
biy  to  prevent  the  filing  of  bills  in  Chancery  on  judgments 
after  18th  May,  1861,  but  how  far  that  object  b  expressed 
we  must  leave  4be  courts  to  decido. 

Again :  what  is  the  meaning  of  the  latter  part  of  the  latter 
section,  which  declares  that ''  in  cases  of  judgments  here- 
tofore (before  18th  May,  1861,)  registered,  all  writs  of 
execution  against  lands  issued  before  the  said  first  day  of 
September  shall  have  priority  according  to  the  respective 
times  of  the  registration  of  the  judgments  on  which  they 
have  issued  or  shall  issue  respectively  V*  It  certainly 
intends  that  executions  against  lands  may  be  issued  between 
18th  May  and  1st  September,  1861.  It  certainly  intends 
that  some  of  these  executions  may  be  issued  on  judgments 
which  have  been  registered.  But  docs  it  allow  judgments 
to  be  registered  between  18th  May  and  1st  September, 
1861  ?  It  certainly  makes  no  provision  for  judgments 
registered  after  18th  May,  1861,  and  from  this  circum- 
stance it  may  be  argued  that  the  intention  is,  none  shall 
issue  after  that  day.  If  this  be  the  correct  conclusion 
what  becomes  of  the  first  part  of  the  clause  which  declares 
that  the  Act  shall  take  effect  <<  on  the  1st  September  next  7" 
The  meaning  of  this,  if  it  has  any  meaning  at  all,  must  be, 
that  for  some  purposes  the  Act  shall  take  effect  on  18th  of 
May,  but  not  for  all  purposes  till  1st  September,  1861. 

These  questions  of  construction  suggest  themselves  to 
our  minds,  and  we  are  much  mistaken  if  they  do  not  give 
trouble  to  other  minds  than  ours.     Nous  verrohs. 


ADMISSION  AS  AN  ATTORNEY. 
The  mode  of  obtaining  admission  as  an  Attorney  and 
Solicitor  of  the  Courts  of  Law  and  Equity  in  Upper 
Canada,  is  regulated  by  Consol.  Stat.  U.  C,  cap.  85,  as 
amended  by  Statute  23  Vic,  cap  48,  and  the  Rules  of  the 
Law  Society,  passed  in  pursuance  of  the  powers  confeirred 
on  the  Society  by  the  former  Statute. 

Each  applicant  is  expected  to  be  well  read  in  statute  and 
common  kw,  and  more  especially  the  statute  lliw  of  Upper 
Canada,  and  is  required  to  undergo  an  examination  in 
these  subjects,  in  order  that  his  -fitness  may  be  tested. 

It  has  been  remarked  to  us,  that  if  the  subject  of  exam- 
iaatioii  wera  reitriotod  to  the  fUtatet  legula^og  t)ie  modp 
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of  admission  scarce  one  in  one  hundred  applicants  would 
pass  a  satisfactory  ezanti nation. 

Now,  surelji  this  should  not  be  so.  The  first  thing 
necessary  is  to  comply  with  the  terms  of  these  statutes, 
and  in  order  to  do  so,  a  thorough  knowledge  of  their 
provisions  is  essential.  It  is  singular  that  men  will  leave 
untouched  those  statutes  and  rules,  an  understanding  of 
whioh,  and  a  compliance  with  which,  is  a  condition  prece- 
dent to  all  that  is  expected  to  follow. 

The  consequence  is,  that  many  have  great  difficulty  in 
scrambling  through  at  the  appointed  time,  while  others, 
owing  to  unpardonable  neglect,  are  thrown  back  from  term 
to  term,  for  no  other  reason  than  supreme  indifference  to 
the  strict  injunctions  of  the  Legislature  and  the  Law 
Society. 

In  this  number  two  cases  will  be  'found  reported  of 
interest  to  those  for  whom  these  observations  are  intended. 

Our  object  is  in  time  to  direct  the  attention  of  all 
concerned  to  what  is  required  of  them,  in  the  hope  that 
the  number  of  those  who  display  ignorance  where  know- 
ledge should  prevail  may  be  from  term  to  term  made 
"  beautifully  less." 

We  must  not  be  understood  as  casting  any  blame  upon 
either  of  the  gentlemen  whose  respective  names  head  the 
reported  cases  to  which  we  refer.  Though  it  was  in  the 
power  of  both,  by  proper  foresight,  to  have  prevented  the 
disappointments  which  they  encountered,  yet  they  were  the 
first  of  their  kind,  and  now  stand  as  beacons  to  all  who  are 
following  in  their  course. 

To  use  the  language  of  the  court  in  cue  of  the  cases, 
''  In  view  of  the  possible  loss  of  a  term,  care  should  be 
taken  to  enter  into  the  contract  of  service  a  sufficient  num- 
ber of  days  before  the  term  to  escape  the  difficulty  of  not 
having  fourteen  clear  days  between  the  expiration  of  the 
articles  and  th9  term  that  will  follow  next  after ;"  so  we 
may  add,  <^  In  view  of  the  possible  loss  of  a  term  care 
should  be  taken  to  leave  with  the  Secretary  of  the  Law 
Society  all  necessary  documents  at  least  fourteen  days 
before  the  term  in  which  applicants  intend  to  seek  admis- 
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LAW  SCHOLARSHIPS. 

In  England  the  study  of  the  law  is  very  expensive,  and 
in  consequence  the  majority  of  those  called  to  the  bar  or 
admitted  as  attorneys  are  the  sons  of  well-to-do  parents. 

In  Canada,  though  not  so  expensive  as  in  England,  yet 
in  order  to  be  called  to  the  bar  or  admitted  as  an  attorney 
considerable  expenditure  is  necessary. 

The  expense  is  not  in  either  country  simply  the  actual 
disbursements  for  fees  to  the  Inns  of  Court  or  Law  Society^ 
but  rather  the  coat  of  living  while  under  apprenticeship. 


In  Upper  Canada,  before  any  person  can  be  admitted  an 
attorney,  it  is  necessary  for  bim,  if  the  graduate  of  a  recog- 
nized University,  to  serve  at  least  three  years  under  articles 
of  clerkship ;  and  if  not  a  graduate,  a  term  of  five  years' 
service  is  required.  In  addition  to  this  is  the  coat  of 
keeping  terms  in  Toronto,  and  other  expenses  of  minor 
importance. 

Very  few  articled  clerks  are  in  receipt  of  salaries  sufficient 
to  support  them  while  serving  under  articles,  and  by  far  the 
greater  proportion  are  not  in  receipt  of  any  salary  whatever. 
Payment  during  service  is  certainly  the  exception  in  Upper 
Canada,  not  the  rule. 

In  order,  therefore,  to  enable  a  young  man  to  prosecute 
his  studies  under  such  circumstances,  the  aid  of  his  parents 
or  of  friends  is  in  general  necessary.  Some  young  men  of 
extraordinary  energy  do  manage  to  struggle  through  in 
spite  of  difficulties,  but  the  effect  is  in  general  to  discourage 
the  son  of  the  poor  man — the  young  man  who  is  left  to 
depend  entirely  on  his  own  resources. 

Hence  it  has  always  been  the  desire  of  the  philanthropic 
as  much  as  possible  to  remove,  in  the  cane  of  really  deserv- 
ing young  men  bent  on  professions,  the  inequalities  caused 
by  differences  of  birth,  station,  and  family  connexions. 
This  desire  in  the  several  Universities  and  Colleges  has  led 
to  the  establishment  of  exhibitions.  The  same  desire  has 
induced  particular  individuals  in  various  scholastic  institu- 
tions to  establish  scholarships.  And  we  are  glad  to  see 
that  a  corresponding  desire  has  prompted  the  Law  Society 
of  Upper  Canada  to  institute  a  system  of  schokrships, 
open  to  the  son  of  every  man  in  Upper  Canada,  no  matter 
how  lowly  his  station  or  straitened  his  circumstances. 

The  Law  Society,  during  last  Easter  Term,  ordained 
that  there  shall  be  four  scholarships  awarded  annually  in 
Michaelmas  Term  to  students  standing  on  the  books  of  the 
Society,  of  the  respective  annual  values  of  £30^  £40,  £50 
and  £60,  and  open  for  competition  as  follows  : 

£30  scholarship  to  students  under  one  year. 

£40  scholarship  to  students  over  one  year  and  under  two 

years. 
£50  scholarship  to  students  over  two  years  and  under 

three  years. 
£60  scholarship  to  students  over  three  years  and  under 

four  years. 

Each  scholarship  to  be  tenable  for  one  year  only,  but  the 
holders  of  £30,  £40  and  £50  scholarships  to  be  eligible 
for  a  higher  scholarship  in  the  succeeding  year. 

Any  degree  entitling  to  a  call  in  three  years  to  be  con- 
sidered as  equivalent  to  two  years  on  the  books. 

The  establishment  of  scholarships  will  not  only  be  an 
encouragement  to  the  son  of  the  poor  man,  but  an  incen- 
tive U>  honorable  ambition  to  a}l  young  men  emulons  of 
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distinction.     The  sons  of  rich  and  poor  will  in  this  respect 
stand  on  equal  ground — Palmam  qui  meruit  feral. 

If  the  only  object  of  the  scholarships  were  to  aid  the 
sons  of  poor  men  in  Upper  Canada  in  being  admitted  as 
attorneys  or  called  to  the  bar,  and  so  increase  the  number 
of  those  who  embrace  the  law  as  their  profession,  we  should 
hesitate  to  endorse  the  movement.  As  it  is,  the  number 
of  those  who  term  after  term  present  themselves  as  students 
is  calculated  to  excite  apprehension.  The  profession  of  the 
law,  like  other  professions,  is  governed  by  well-understood 
rules  of  political  economy — the  law  of  supply  and  demand. 
The  moment  the  supply  exceeds  the  demand  the  surplus 
must  try  some  other  calling,  wherein  their  exertions  to 
serve  their  fellow  men  will  be  better  requited.  We  cannot 
help^  feeling  Chat  the  supply  is  beginning  to  exceed  the 
demand,  and  would  ask  parents  about  to  embark  their  sons 
in  the  profession,  before  doing  so,  calmly  and  considerately 
to  weigh  their  prospects,  judged  by  all  the  surrounding 
circumstances. 

The  fact  is  that  too  many  young  men  are  now  being 
admitted  as  students  of  the  Law  Society,  and  this  either 
because  of  the  facilities  for  admission  or  because  of  a  blind 
infatuation  as  to  the  prospects  in  the  profession  itself — 
perhaps  a  combination  of  both  these  motives.  While  offer- 
ing facilities  in  a  pecuniary  point  of  view  to  the  son  of  the 
poor  man,  we  incline  to  think  the  society  might  with 
advantage  to  the  public  and  to  the  profession  increase  the 
standard  for  admission  as  to  subjects  of  examination  and 
as  to  the  amount  of  fees  payable  on  admissiun.  We  throw 
out  the  hint  for  the  consideration  of  those  with  whom  the 
power  rests  of  making  any  necessary  amendment  or  regu- 
lation of  the  kind  indicated. 

The  first  examination  for  scholarships  will  be  during 
Michaelmas  Term  next.  Owing  we  presume  to  the  short- 
ness of  the  time  allowed  for  preparation,  the  subjects 
chosen  for  examination  are  not  either  very  numerous  or 
very  difficult.    They  are  as  follow : 

For  £30  scholarship. 
Stephens'  Blackstone's  Commentaries^  vols.  1  and  4. 

For  £40  scholarship. 
Stephens'   Blackstone's  Commentaries,  vol.  2 ;    Smith's 
Manual  of  Equity  Jurisprudence ;  and  the  Real  Pro- 
perty Statutes  of  Upper  Canada. 

For  £50  scholarship. 
Stephens  on  Pleading  since  Common  Law  Procedure  Act ; 
Smith  on  Contracts;    Story's  Equity  Jurisprudence; 
Watkins  on  Conveyancing. 

For  £60  scholarship. 
Smith's  Mercantile  Law ;  Taylor  on  Evidence ;  the  Public 
Stotates  relating  to  Upper  Caolda  Pleadiogs,  and  Prac- 


tice of  its  Courts  of  Law  and  Equity ;  Williams  on  Real 

Property ;  and  Dart  on  Vendors. 

Candidates  for  scholarships  are  required  to'  send  in  their 
names  to  the  Secretary  of  the  Law  Society,  by  the  lat 
November  next. 


DAYS  FOR  JUDGMENTS. 


quren's  bench. 

Monday June  17th,  at  10  o'dook. 

Saturday June  22nd,  at  2        '* 

COVVON   PLEAS. 

Monday* June  17tb,  at  2  o'clock. 

Saturday June  22Dd,  at  10    " 


STATUTES  OF  LAST  SESSION  OF  PARLIAMENT. 


CHAPTER  VI. 

An  Atiio  amend  chapter  eighiy-nine  of  the  CantolidaUd  Statutet  of 

Canada^  reipecting  the  Eitradition  of  Fugitive  Felone  from  the 

United  Statee  of  America, 

[Aaseniad  to  18th  May,  1861.] 

Her  Mnjesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Couocil  and  Assembly  of  Canada,  enacts  as 
follows : 

1.  The  first,  second  and  third  sections  of  the  eighty  ninth 
chapter  of  the  Consolidated  Statutes  of  Canada,  intituled : 
"  An  Act  respectinfi^  the  Treaty  between  Her  Majesty  and  the 
United  States  of  America,  for  the  apprehension  and  surrender 
of  certain  offenders,"  are  hereby  repealed. 

2.  The  following  section  or  paragraph,  shall  be  substituted 
for  the  first  pection  hereby  repealed,  and  shall,  in  lieu  thereof, 
be  read  as  the  first  section  ofthe  said  act : 

"Upon  complaint  made  under  oath,  or  affirmation,  (in 
caaeB  where  affimations  can  be  legally  taken  instead  of  oaths) 
charging  any  person  found  within  the  limits  of  this  province, 
with  having  committed,  within  the  jurisdiction  of  the  United 
States  of  America,  any  of  the  crimes  enumerated  or  provided 
for  by  the  said  Treaty,  it  shall  be  lawful  for  any  judge  of 
any  of  Her  Miy  esty's  Superior  Courts  in  this  Province,  or  any 
Judge  of  a  County  Court  in  Upper  Canada,  or  any  Recorder 
of  a  city  in  this  province,  or  any  police  magistrate,  or  Stipen- 
diary Magistrate  in  this  province,  or  any  inspector  or  super- 
intendent of  police,  empowered  to  act  as  a  justice  ofthe  peace 
in  Lower  Canada,  to  issue  his  warrant  for  the  apprehension 
of  the  person  so  charged,  that  he  may  be  brought  before  such 
judge  or  other  officer,  and  upon  the  said  person  being  brought 
before  him,  under  the  said  warrant,  it  shall  be  lawful  for  such 
judge  or  other  officer,  to  examine  upon  oath  any  person  or 
persons  touching  the  truth  of  such  charge,  and  upon  such 
evidence  as  according  to  the  laws  of  this  proyince,  would  jus- 
tify the  apprehension  and  committal  for  trial  of  the  person  so 
accused,  if  the  crime  of  which  he  shall  be  so  accused  had  been 
committed  herein,  it  shall  be  lawful  for  soch  judge  or  other 
officer  to  issuQ  his  warrant  for  the  commitment  of  the  person 
so  charged,  to  the  proper  gaol,  there  to  remain  until  surren- 
dered according  to  ihe  stipulation  of  the  said  treaty,  or  until 
discharged  according  to  law ;  and  the  said  judge  or  other 
officer  shall  thereupon  forthwith  transmit  or  deliver  to  the 
governor,  a  copy  of  all  the  testimony  taken  before  him,  that 
a  warrant  may  issue  upon  the  requisition  of  the  United  States 
for  the  surrender  of  such  person,  pursuant  to  the  said  treaty." 

3.  The  following  section  or  paragraph,  shall  be  substituted 
for  the  second  section  hereby  repealed,  and  shall,  in  lieu  there- 
of, be  read  as  the  second  seoUon  of  the  said  act : 
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"la  every  case  of  complaint  an  aforesaid,  and  of  a  bearing 
upon  the  return  of  the  warrant  of  arrest,  copies  of  the  de|o- 
sitions  upon  which  the  oripnal  warrant  may  have  been 
granted  in  the^ United  States,  certified  under  the  hand  of  the 
person  or  persons  issuin^r  gach  warrant,  and  attested  npon 
the  oath  of  the  party  producing  them,  to  be  true  copies  of  the 
original  depositions,  may  be  received  in  evidence  of  the  ori- 
miuality  of  the  person  so  apprehended." 

4.  The  following  section,  or  paragraph,  shall  be  substituted 
for  tbe  third  section  hereby  repealed,  and  shall,  in  lieu  thereof, 
be  read  as  the  third  section  of  the  said  act : 

**  It  shall  be  lawful  for  the  Governor,  upon  a  requisition 
made  as  aforesaid,  by  the  United  States,  by  warrant  under  bis 
hand  and  seal,  to  order  the  person  so  committed,  to  be  delivered 
to  the  person  or  persons  authorized  to  receive  such  person,  in 
the  name  and  on  behalf  of  the  said  United  States,  to  be  tried  f(»r 
the  crime  of  which  such  person  stands  accused,  and  such  per- 
son shall  be  delivered  up  accordingly  ;  and  the  person  or  per- 
sons, authorized  as  aforesaid,  may  hold  such  person  in  custody, 
and  take  him  to  the  territories  of  the  said  United  States,  pur- 
suant to  the  said  Treaty ;  and  if  the  person,  so  accused,  escapen 
out  of  any  custody  to  which  he  stands  committed,  or  to  which 
he  has  been  delivered  as  aforesaid,  such  person  may  be  retaken 
ID  the  same  manner  as  any  person  accused  of  any  crime  against 
tho  laws  of  this  Province  may  be  retaken  upon  an  escape.'^ 


CHAPTER  IX. 

An  Act  to  aholish  ihe  mode  of  protedure  in  Criminal  comi  ealUd 

'  Recording  Sentence  of  Death. 

[AMentad  to  18tli:M*7, 1861.] 

Whereiis  it  is  expedient  to  abolish  the  mode  of  procedure 
in  Criminal  cases,  by  which  Judgment  or  Sentence  of  Death  it 
entered  of  record  in  certain  case« :  Therefore,  Uer  Majesty, 
4o.,  enacts  as  foUo^rs : 

^  1.  Tbe  ninety-first  and  ninety-second  sections  of  the  ninety- 
ninth  chapter  of  the  Consoliaated  Statutes  of  Canadtk  are 
hereby  repealed. 

CHAPTER  Xiy. 

An  Act  to  ahoUeh  the  right  of  Courte  of  Quarter  Seoeiont  and 
Xoeorder'e  Courte  to  try  Treaeone  and  Capital  P^loniee, 

^  [Ami^ntad  to  18th  Maj,  1861.] 

Iler  Majesty,  &c.,  enacts  as  follows: 

1,  All  powers  and  jurisdictions  to  try  Treasons  and  Felo- 
nies, for  conviction  wbere«)f  the  punishment  uf  death  is  impo- 
sed, and  which  powers  and  jurisdictions  are,  by  any  law  or 
statute  whatsoever,  granted  or  confirmed,  or  which  are  in  any 
other  manner  vested  in  or  eierui«ed  by  any  court  of  Quarter 
Sessions  and  Recorders'  Court  of  this  Province,  are  hereby 
absolutely  revoked  and  determined,  and  every  such  law  and 
statute  is  hereby  repealed,  so  far  aa  it  may  confer  auph  powers 
and  jurisdictions. 

CHAPTER  XLI. 

A^  Act  to  repeal  the  Lave  relating  to  the  Begiatration  of  Judgmtnte 

ia  Upper  Canada, 

[4«i|iBkd  ^  18tb  aiaj,  Wl .] 
Her  Majesty,  &o.,  enacts  as  follows : 

1.  The  sixty-sixth,  sixty-seventh  and  Sixty-eight  sections  of 
Chapter  twelve  of  the  Consolidated  Statutes  for  Upper  Canada, 
intituled :  An  Ad  respecting  the  Court  of  Chancery  are  hereby 
repealed. 

2.  The  one  hundred  and  forty-sixth  section  of  Chapter 
nineteen  of  the  said  Consolidated  Statutes,  intituled :  4^  AU 
respoeti^  Iht  piviti^  OowU,  if  ^erebjT  repfsaled* 


3.  The  tvrh  hundred  and  fortv-fifih  section  of  Chapter  twenty 
two  of  tho  said  Consolidated  Statutes,  intituled ;  An  Act  to 
regulate  the  procedure  of  the  Superior  Conrti  of  Common  Law 
and  of  the  County  Ouurts,  is  hereby  repealed. 

4.  So  much  of  the  twenty-first  section  of  Chapter  twenty- 
four  of  the  said  Consolidated  Statutes,  intituled  :  An  Act  ret' 
peeting  arrest  and  impristmment  for  dtbt,  commencing  with  the 
words,  **  and  no  writ  shall  issue"  to  the  end  of  the  eectioo,  ia 
hereby  repealed. 

5.  The  twelflh  and  twenty-seventh  sections  of  Chapter 
eighty-six  of  the  said  Conpolidated  Statutes,  intituled  :  An  Ad 
respecting  the  partition  and  sale  of  Real  Estate,  shall  be  rea^l 
and  construed  as  if  the  word  **  Judgment"  were  omitted 
therein. 

6.  The  first  and  second  sections  of  Chapter  eighty  seven,  of 
the  said  Consolidated  Statutes,  intituled :  An  Act  respecting 
Mortgages  of  Real  Extate,  shall  be  read  and  construed  as  if  the 
words  "  or  registered  Judgment  creditor"  were  omitted  there- 
in ;  and  the  third  section  of  the  last  recited  Act  shall  be  read 
and  construed  as  if  the  words  "  or  judgment  tsreditor"  were 
omitted  therein. 

7.  The  fourth,  fiflh,  seventh,  eighth  and  ninth  sub  sections 
of  section  seventeen,  sections  eighteen,  thirty  six,  thirty- seven, 
thirty-eight  thirty-nine,  forty-one.  forty-two,  forty-seven  forty- 
eight,  forty-nine,  fifty,  fifty-one,  fifty-two,  fifty-three,  fifty-four, 
fifty-five,  fifty-six,  fifty-eight,  sixty,  sixty-one,  sixty-two,  sixty- 
three,  sixty-four,  seventyrone  and  sub-section  four  of  section 
seventy-four  of  Chapter  eighty-nine  of  the  said  Consolidated 
Statutes,  intituled :  An  Act  respecting  the  Registration  of  Deeds, 
Wills,  Judgments,  Decrees  in  Chancery,  and  other  uistrumenis, 
are  hereby  repealed. 

1.  The  following  sections  and  sub-sections  or  paragraphs 
shall  be  respectively  substituted  for  the  repealed  sections  and 
sub-sections  in  the  last  preceding  section  of  this  Act  mentioned, 
and  shall  respectively,  in  lieu  theieof,  be  read  as  the  corres- 
ponding sections  and  aub-aectiona  of  the  said  laat  redted  Ae%, 
that  is  to  say : 

2.  In  lieu  of  fifth  sub-section  of  section  seyenteen :  "Decrees 
of  Fiireclosure,  and  all  other  Decrees  affecting  any  title  or 
inter^t  in  land.'' 

3.  In  lien  of  seventh  aub-seotion  of  aeotion  aev^nte^n: 
"  Satisfaction  of  Mortgages." 

4.  In  lieu  of  eighteenth  section:  "Deeds,  Conveyanees, 
Powers  f>f  Attorney  and  Wills  are  to  be  registered  through 
memorials  thereof,  and  Sheiifi^s  Deeds  of  Ii^nd^  sold  iur  taxes* 
decrees  of  foreclosure  and  pniceedings  in  Chancery,  or  of  a 
County  Court  on  its  equity  side,  through  certificates  thereof. 

5.  In  lieu  of  forty-seventh  section :  "  The  registry  of  any 
instrument,  will  or  decree  affecting  any  lands  or  tenements 
registered  under  this  or  any  former  Act,  shall,  in  equity,  con- 
stitute notice  of  such  deed,  conveyance,  will  or  decree,  to  all 
persons  claiming  any  interest  in  such  lands  or  tenements 
subsequent  to  such  registry." 

6.  In  lieu  of  fifty  third  section  :  "  After  any  Grant  fVom  the 
Crown  of  lands  in  Upper  Canada,  and  Letters  Patent  thereof 
issue<l,  every  deed,  devise  or  other  conveyance  executed  after 
the  First  day  of  January,  one  thousand  eight  hundred  and 
fifty-one,  whereby  the  said  lands,  tenements  or  hereditaments 
may  be  in  any  wise  affected  in  Law  or  equity,  shall  be  ad- 
judged fraudulent  and  void,  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration,  unless  a  memorial  of 
such  deed,  devise  or  conveyance  be  registered  as  by  this  Act 
is  specified  before  tbe  registering  of  the  memorial  of  the  deed, 
devise  or  conveyance  under  which  such  subsequent  purchaser 
or  mortgagee  claims,  subject  nevertheless  as  to  devisees,  to  the 
provisions  oontatned  in  the  forty-sixth  section  of  this  Act ; 
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mortgA^ees  as  now  recognised  in  the  Court  of  Chancerj  1° 
Upper  Canada." 

7.  In  lieu  uf  fifty  sixth  section  :  **  Tbo  doctrine  of  tacking 
having  been  found  productive  uf  injustice:  therefore  every 
deed  executed  subsequent  to  the  first  day  of  January,  one 
thousand  eight  hundred  and  fifty  one,  a  memorial  whereof  has 
been  or  msy  be  duly  registered,  shall  be  deemed  effectual  both 
in  Law  and  in  Equity,  according  to  the  priority  of  the  time  of 
registering  such  memorial ;  and  when  no  memorial  of  such 
deed  has  been  duly  registered,  then  such  deeds  shall  be  deemed 
effectual  both  at  Law  and  in  Equity,  according  to  the  priority 
of  time  of  execution." 

8.  In  lieu  of  fifty-eighth  section :  **  When  any  Mortgage  has 
been  satisfied,  the  Registrar  or  his  deputy  on  receiving  from 
the  person  entitled  to  the  amount  of  such  Mortgage,  or  his 
Attorney,  a  certificate  in  the  form  A.  duly  proved  by  the  oath 
of  a  subscribing  witness  in  the  same  manner  as  herein  provid- 
ed for  the  proof  of  deeds  and  other  instruments  affecting  lands." 

8.  The  eleventh  section  of  chapter  ninety  uf  the  said  Con- 
solidated Statutes,  intituled  :  An  Act  respecting  the  iranafer  of 
Real  Property  and  the  liahUUy  of  certain  interests  therein  to 
execution,  is  hereby  repealed  and  the  following  substituted 
therefor:  **  Any  estate,  right,  title  or  interest  in  lands  which, 
nnder  the  fifth  section  of  this  Act,  may  be  conveyed  or  assign- 
ed by  any  party,  shall  be  liable  to  seisure  and  sale  under 
Execution  against  such  party,  in  like  manner  and  on  like 
conditions  as  lands  are  by  law  liable  to  seizure  and  sale  under 
execution,  and  the  Sheriff  selling  the  same  may  convey  and 
assign  the  same  to  the  purchaser  in  the  same  manner  and  with 
the  same  effect  as  the  party  might  himself  have  done." 

9.  All  other  Statutes,  parts  and  clauses  of  Statutes  autho- 
rising the  Registration  of  Judgments,  Decrees  and  Orders  for 
the  payment  of  money  in  Upper  Canada,  are  hereby  repealed. 

10.  No  judgment,  rule,  order  or  decree  for  the  payment  of 
money  of  any  Court  in  Upper  Canada,  shall  create  or  operate 
as' a  lien  or  charge  npon  lands  or  any  interest  therein. 

11.  Nothing  in  this  Act  contained  shall  be  taken,  read  or 
construed  to  affect  any  suit  or  action  on  or  before  the  eigh- 
teenth day  of  May,  one  thousand  eight  hundred  and  sixty-one, 
pending  in  any  Court  in  Upper  Canada,  in  which  any  Judg- 
ment Creditor  is  a  party. 

12.  This  Act  shall  take  effect  on  the  first  day  of  September 
next,  and  in  cases  of  Judgments  heretofore  registered  all  Writs 
of  Execution  against  lands  issued  before  the  said  first  day  of 
September,  shall  have  priority  according  to  the  respective  times 
of  the  registration  of  the  Judgments  on  which  they  have  issued 
or  shall  issue  respectively. 


CHAPTER  XLV. 

An  Act  to  remove  all  doubts  at  to  the  validity  of  certain  Certifieatee 

issued  by  Judges  of  the  County  Courts  to  Insolvents,  under  the 

Act  of  IS6Q. 

[AMentMl  to  18th  Ma/,  1861.] 

Whereas  under  the  authority  of  an  Act  of  the  Parliament 
of  this  Province,  passed  in  the  session  held  in  the  nineteenth 
and  twentieth  years  of  Her  Majesty's  reign,  intituled :  **  An 
Act  to  extend  the  provisions  of  the  Insolvent  Debtors'  Act  of 
Upper  Canada,  and  for  the  relief  of  a  certain  class  of  persons 
therein  mentioned,"  many  persons  obtained  from  the  several 
judges  of  the  County  Courts  in  Upper  Canada  the  final  order 
and  discharge  in  the  said  act  mentioned ;  And  whereas  many 
of  the  said  persons  so  discharged,  have  again  entered  into 
business,  and  on  the  faith  of  suon  orders  and  discharges  being 
effectual  and  final,  have  obtained  credit,  and  therefore  it  is  but 
right  and  just  that  any  and  all  doubt  should  be  removed  as  to 
the  effect  of  such  orders  and  discharges :  Therefore,  Her  Ma- 
jesty, &c.,  enacts  as  follows : 

1.  Each  and  every  order  made  by  any  judge  of  any  County 
Court  in  Upper  Canada,  while  the  said  aot  was  in  force,  whioh 
in  efibot  purports  to  disoharge  any  debtor  to  whom  the  same 


was  granted,  from  his  debts  contracted  up  to  or  before  the  date 
of  the  presentment  of  bin  petition  under  the  pnivisions  of  the 
8aid  act, — as  also  any  certificate  so  granted  which  oji  the  face 
of  it  professes  to  have  been  made  under  the  said  act  and  in 
pursuance  of  its  provisions, — shall  be  valid  and  is  hereby  de- 
clared to  have  the  effect  of  discharging  such  debtor  from  all 
liability  for  or  in  respect  of  any  debt  mentioned  in  the  sche- 
dule of  the  said  debtor,  filed  on  the  presentation  of  the  peti- 
tion upon  which  such  certificate  was  granted ;  but  this  act 
shall  not  apply  to  any  certificate  which  may  have  been  rescin- 
ded by  any  such  judge  before  the  passing  of  this  act,  or  to 
any  certificate  to  rescind  which  proceedings  had  been*  insti- 
tuted before  the  judge  who  granted  the  same,  on  or  before  the 
second  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty  one. 


SELECTIONS. 


THE  EXPEDIENCr  OF  ABOLISHIVG   THE  PRACTICE  OP 
OPENING  BIDDINGS  IN  THE  COURT  OF  CHANCERY. 

IRead  by  Ma.  Sbrjiamt  Wooluicd  at  a  General  Meeting  of  the 
Society  for  Promoting  the  Amendment  of  the  Law,  on  Monday, 
January  14th,  1861.] 

From  very  early  times,  certainly  for  more  than  a  century, 
it  has  been  the  practice  of  the  Court  of  Chancery  to  direct  the 
re-sale  of  an  estate,  although  an  actual  purchaser  may  be  in 
existence.  The  estate  having  been  sold  under  the  order  of  the 
court,  this  practice  is  denominated;  "  opening  the  biddings." 
There  are  undoubtedly  instances  whece  a  purchase  effected 
through  fraud  or  collusion  has  been  set  aside  by  a  oourt  of 
equity,  but  it  is  peculiar  to  that  court  to  set  aside  a  bona  fide 
purchase  upon  an  advance  of  price  (which  is  the  staple  of  the 
new  bidding),  to  open  the  sale  after  the  purchase  has  been 
confirmed  by  the  master,  or,  as  at  present,  after  eight  da^s 
succeeding  the  judge's  certificate.  The  latitude  allowed  is 
considerable,  and  the  discretion  absolute.  It  is  immaterial, 
with  regard  to  the  principle,  whether  the  disappointed  claim- 
ant were  preeoot  or  not  at  the  sale,  nor  is  any  advanced  sum  in 
particular,  as  £10,  to  be  considered  as  conferring  any  certun 
right  to  the  privilege,  nor  even  after  the  eight  days,  can  a 
purchaser  be  entirely  sure  whether  some  sinister  suggestion 
may  not,  at  least  embarrass  him  with  an  uncertain  litigation, 
the  oourt  having,  on  the  one  hand,  the  unction  of  keeping  faith 
with  purchasers,  and  on  the  other,  an  anxiety  to  help  suitors 
by  shielding  them  from  the  remotest  chance  of  collusion.  It 
may  be  said  that  these  difficulties,  which  occasionally  beset 
the  purchaser  in  chancery,  may  have  operated  to  throw  a  shade 
over  the  value  of  the  property  offered.  By  analogy  to  the  case 
of  oopy  holds,  the  price  of  which  is  calculated  with  reference  to 
the  expected  fines  and  other  burthens,  it  might  be  supposed 
that  the  buyer  of  a  chanoe^  estate  would  likewise  make  his 
tender  in  conformity  with  the  prospects  he  might  entertain 
of  future  disappointment  or  litigation.  Hence  on  the  other 
hand,  the  oourt  might  have  interposed  its  anomalous  jurisdic- 
tion in  order  to  protect  property  from  undue  depreciation. 
It  must  however,  bo  remembered,  if  any  weight  be  assigned 
to  this  argument,  that  there  is  always  a  paper  containing  a 
reserved  bidding,  which  remains  in  the  hands  of  the  auctioneer, 
until  the  close  of  the  sale  of  each  lot ;  so  that  it  would  seem 
to  be  a  sufficient  protection  to  produce  this  reserve  without 
calling  in  aid  the  additional  power  whioh  the  courts  have  so 
long  assumed.  The  question  is,  whether  there  are  any  claims 
on  behalf  of  an  intending  purchaser  in  the  Court  of  Chancery 
of  a  superior  character  to  uiose  of  a  penon  who  has  been  dis- 
appointed of  his  wishes  at  an  ordinary  auction.  There  have 
been  three  elements  in  the  consideration  of  this  matter — the 
state  of  things  before  the  confirmation  of  the  report  by  the 
master ;  the  position  of  vendor  and  purchaser  after  that  ap- 
pronU;  and  the  condition  of  the  utme  parties  nnder  the 
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inod«ni  maji^e  of  allowing  biddinfi;8  to  be  opened  within  ei^ht 
dayfl  next  after  the  eij^nature  of  the  judxe'i*  cartifitmte  of  sale. 

iPhe  firnt  ptiint  hae  been  productive  of  many  di8cuB8ion8,  the 
Bee<»nd  and  third  must  be  viewed  within  a  oiach  narrower 
circle.  Under  the  ff r^t  head,  a  reanonable  proposal  of  aufi^men- 
tation  was  ii^nerally  deemed  sufficient  to  warrant  the  succeits 
of  the  application  for  a  new  sale,  as  in  the  case  of  a  price 
wholly  inadequate  to  the  value  of  the  estate. (a)  There  U  no 
rule  a^  to  5  per  cent,  or  10  per  cent.  The  discretion  of  the 
judjre  under  each  peculiar  concern  is  employed.  Where  a  sum 
of  X3o0  was  offered  as  an  addition  .to  £5,3U0,  it  was  not  ac- 
cepted, being  t(»o  small,  and  the  judj^e  Um\l  occasion  to  observe 
that  the  court  does  not  confine  itself  to  a  particular  rate  per 
cent..,  althou};h  10  per  cent,  is  a  sort  of  fi^neral  rule.  (A)  But 
£500  added  to  £12,010  wore  permitted,  (c)  So  £500  on 
£8,950.  [d)  Under  any  circumstances,  aa  advance  of  less 
than  £40  will  not  be  received,  (e) 

A  larger  sum  seems  to  have  been  expected  from  a  person 
present  at  the  sale  than  from  a  stranger ;  (,/ )  indeed  a  struggle 
was  made  to  binder  a  person  present  at  the  sale  from  any  in- 
terference, as  to  future  views  upon  the  estate.  The  principle 
enunciated  by  Sir  John  Leach  was,  that  the  sales  by  the  court 
would  not  in  that  case  have  the  full  benefit  of  the  spirit  of  com- 
petition, and  the  cases  were  Somner  v.  Charlton  (^)  and  Me  Qui- 
lock  V.  Cof hatch  (A)  and  another  case,  as  it  seems,  before  Lord 
Kenyon.  (a)  But  these  authorities  have  not  survived  in  that 
character,  although  Lord  Eldon  was  much  disposed,  using  bis 
own  words,  **  To  discourage  a  person  present  al  the  sale,  and 
hring  by.  speculating  upon  the  event,  and  afterwards  coming 
forward  with  an  advance."  (j)  Yet  he  gave  way,  upon  being 
informed  that  in  the  only  case  to  the  contrary  the  person  seek- 
ing to  open  the  bidding  was  a  party  to  the  cause,  (k)  Lord 
Loughborough  had  previously  sanctioned  such  an  openinf, 
although  it  was  said  that  the  estates  hsd  been  sold  above  the 
Talue.  (/)  It  does  not  follow,  nevertheless,  that  a  chancellor 
oonsiders  himself  hoond  by  the  deoiMion  of  another  chancellor. 
And  the  second  bidding  was  allowed,  at  the  instance  of  a  per^ 
•on^  who  had  attended  the  former  sale  by  an  agent,  (m)  So 
again,  the  only  doubt  was  as  to  the  amount  of  the  adrance  in 
■uch  a  case  ;  and  that  amount  having  been  increased,  the  order 
was  made,  (n)  It  is  no  olgeotion  that  a  party  interested  as  a 
residuary  legate,  seeks  to  have  a  second  sale  ;(o)  still,  the  right 
rule  is,  that  the  opening  of  biddings  is  not  so  much  intended 
for  the  purchaser  or  persons  desirous  of  a  fresh  sale,  as  for  the 
owners  of  the  estate,  especially  creditors,  infants,  and  peraons 
who  are  not  acquainted  with  the  value  of  property,  (p) 

After  the  confirmation  of  the  report  of  the  sale  by  the  mas- 
ter it  was  certainly  most  unusual  to  interfere.  ( q)  Mere  over- 
bidding was  not  deemed  sufficient  (r)  There  was  some  collu- 
sion in  Qower's  case ;  {s)  and,  on  that  ground,  the  biddings 
were  re-opened,  but  after  the  second  sale,  an  advance  of  £2,000 
in  order  to  a  third  sale  was  rejected,  for  this  was  overbidding 
alone.    This  denial,  however,  as  to  overbidding,  mast  not  be 

(a)  By  Lord  Uagdsls.  17  L.  J.  Ch.  48S,  io  Jfimvmv.  /tarn 
ik)imf.k%ifL,»,€k»wlm$w.  mmardt,   S  MhM.  Ch.  Fr«  65^  Jr«^  t. 

(e)  2  Bum.  008,  JS<A«y  t.  Uf^,  (<0 1  MK^.  83.  Aotmi  t.  CoOM. 

(«)  4  Bfitdd.  400.  Hartom  t.  Weaden  and  Odbert  t.  mthertd  wu  dtad,  8.  P.  Tbld. 
8re  mvn»  Iiinh  rtam.  £40  at  tht  Icwt,  £10  par  Qpni  in  advnnoa.  Ha^a  rafui^d. 
»>T.  HiH.  T  a  8  Mnll.  MO,  XafoMl  ▼.  Griffiths  8aa  Ibid.  MS,  A^Any  t.  Dmmy. 
£10  per  ^Dt.  r«K|iilnMl  upon  a  l«n(er  sum.  Ibid.  AUO,  tikaler  v.  OarMi,  Coatii  of 
jbrmor  pareha^ar  to  b«  p^id,  8ea  aeTsral  othar  caits.  I>art*a  Vend.  *  Purch..  Srd 
ad.  .65.  ' 

(f)  Jae.  Rap.  690^  Tendon  t.  mirre.     (g)  iVm-eM.     (h)  8  Madd,  814,  Ibid. 

(a)  16  Vaa.  140, 1^  Ban  von.  amleus  eur1«.  liord  Kldon  apparanUyaeo.  In  HtdoH 
T.  Barker.  (j)  6  Vet.  117  Hi^by  t.  Maawmura. 

(k)  2  Jac  and  W.  347.  ThnrmhiU  v.  rfmrnhiU,  1  Ch.  P.  Coop.  880,  ShaJlerou  T. 
Btbbtrtfm.  (I)  0  Ve«.  066,  l\iU  t.  Ld.  Northwick.  (m)  Ibid, 

(n)  6  U*ClelIaod  82.  Buunm  t.  CbUett. 
(o)  O  Otiop.  96,  OMpar  t.  0<odwin,  (j>)  2  RuH.  000,  J>/my  r.  Lrfroy. 

XT  ^^Ki  ^'  ^'^'  *^*'  *^  ^-  ^''^^    ^  ^•••»  J"*»'  2  7.  Prtdmta  ▼.  Prideaux.    11 
Ya».  67,  MfTiM  r.  Bttk»p  qf  Durfum.  14  Vaa.  161,  Wniit  ▼.  Wiiaon.  I  Kmj  a  J.  2B. 


confounded  with  overbidding  alone  6^ro  the  confirmation  of 
the  report  or  the  certificHte.    The  principle  is  quite  different. 

A  fault  on  the  part  of  the  purchaser  will  produce  this  alter- 
Ation,  as  fraud.  So  fraudulent  negligence  in  another  person, 
an  agent,  for  example,  would  have  the  same  effect,  for  it  ia 
against  conscience  that  the  purchaser  should  take  advantage 
of  such  misbehaviour.  Yet  so  precarious  were  the  proceedings 
of  courts  of  equity,  that  in  cases  where  Lord  Eldon  would 
decline  to  interfere.  Lord  Loughborough,  even  after  the  con- 
firmation'of  the  report,  hesitated  simply  upon  the  amount  of 
advance,  **  They  must  bid  more,"  said  the  chancellor.  Thej 
bid  more,  and  the  offer  was  accepted.  (/) 

Upon  one  occasion  the  vendor  was  in  prison,  and  before  the 
confirmation  of  the  report,  he  had  a  promise  from  two  persona 
that  thev  would  instruct  their  agents  to  open  the  biddings,  bat 
they  failed  in  their  engagement.  There  was  an  overbidding  of 
£4.000,  the  largest  sum  ever  known  in  that  character.  Never- 
thelosSf  the  lords  commissioners  would  not  have  accepted  that 
sum  as  an  overbidding  without  more,  but  they  yielded  to  ^e 
circumstance  of  duress,  reooiring  from  him,  the  vendor,  a 
deposit  of  the  full  sum  of  £4,000.  (u)  Yet,  strong  as  this  case 
appears,  L»rd  Eldon  said  he  never  would  have  made  these 
oraers.  lie  disapproved  strongly  of  Waiwn  ▼.  Birch.  There 
was  neither  fraudulent  conduct  in  the  purchaser,  nor  fraudu- 
lent negligence  in  any  other  person,  (v) 

Fraud,  therefore,  is  decisive  upon  the  point.  A  survey  was 
made  of  an  estate,  and  by  collusion  with  the  tenants  (who 
would  pay  so  much  less  rent),  the  value  and  quality  of  the 
estate  were  underrated.  It  was  then  sold  for  the  benefit  of 
creditors,  and  fetched  £27,500.  £800  were  then  oilerod  in 
advance,  the  report  not  having  as  yet  been  confirmed,  and  a 
Hscond  sale  took  plaoe.  1  be  sum  of  £28,500  was  then  offered, 
and  the  master  reported  in  favour  of  the  bidder.  The  report 
was  then  confirmed,  upon  which  all  these  facts  of  oullusion 
and  depreciation  were  revealed,  and  £2,000  more  being  ten- 
dered, the  sale  was  agMU  opened,  it  being  positively  affirmed 
by  the  chanoeller  (Lord  Northington)  that  the  overKiddmg 
alone  would  not  have  sufficed.  The  estate  brought  £38.000 
and  £2.000  still  in  inoreaao  being  pressed  forward,  the  court 
declined  to  interpose  after  the  confirmation  of  a  freeh  report.(v) 
Thus  the  principle  of  overbidding  and  firaud  were  dearly  dis- 
tinguished. 

Surprise  was  scarcely  held  to  be  an  ingredient  upon  the 
discussion  of  the  master's  report,  nor  is  it  now  under  the  cer- 
tificate. At  all  events,  where  the  applicant  was  present  at  a 
sale,  and  was  informed,  in  common  with  the  rest  of  the  com- 
pany, by  the  auctioneer,  that  any  one  might  come  within  eight 
days  after  the  report,  but  failed  to  appear,  no  allegation  of 
surprise  was  allowed  to  be  entertained,  (x)  and  a  mistake  as 
to  the  day  of  sale  will  require  a  strong  advanoe.(y) 

We  have  said  that  the  certificate  of  eight  days  is  equiTalent 
to  the  old  confirmation  of  the  report  by  the  master,  therefore 
within  that  time  the  biddings  will  be  opened,  {x]  and  it  ia 
worthy  of  remark  that  the  modern  judges  of  the  Court  of  Chan* 
eery  are  quite  prepared  to  support  the  practice  which  ia  now 
under  discussion,  notwithstanding  the  furoe  of  prior  decisions. 
Very  special  circumstances  might  even  induce  them  to  yield 
to  an  application  made  at  the  end  of  eight  days  from  the 
certificate  of  sale.  There  appears  to  be  so*ne  colour  for  this  in 
a  case  where  the  purchaser  bought  a  lot  for  £2,770,  and  signed 
the  contract.  It  was  on  the  2nd  of  August.  On  the  4th  the 
certificate  was  settled,  and  was  approved  on  the  9th  by  the 
judge.  Eight  days  clear  were  then  allowable  for  any  one  to 
apply  for  an  order  to  open  the  biddings.  That  period^having 
expired  during  the  long  vacation,  the  purchaser  required  the 

(0  Vaa.  60,  Ohttham  ▼.  Orugenn.  (u)  a  Vaa.  Jnn.,  61,  HEitMi  v.  BInJk, 

(v)  Id  Moriee  r.  The  BUhop  of  Durham,  11  Vaa.  67. 

(w)  2  Bdan.  848.  Onotr  ▼.  Qthht, 

(u)  2  Jao. a  Walk.  847,  Tkamkta^.  TkanMO, 

(g^l  ^Rm,  jani.4Aa^  Aaoa^  i^i^XMn^J^^U^MrtigtFW.i 
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abstracts  of  title,  and  these  be  got,  toj^ether  with  the  valoatioo 
of  the  timber  on  the  estate  on  the  2Ut  of  August.  The  busi- 
ness then  proceeded ;  but  on  the  29ch,  a  summons  was  served 
npnn  the  purchaner,  to  the  effect  that  if  all  his  costs  should  be 
paid,  another  person  having  offered,  an  advanced  bidding 
should  be  substituted  in  his  room.  The  Vice-Chanoeilor  stating 
that  th«  increase  of  price  amounted  to  £300,  granted  the  prajer, 
and  made  the  order ;  whereupon  the  purchaser  appealed. 
Now,  there  were  some  singular  facts  in  this  case.  The  agent 
for  the  f^rson  who  had  been  so  far  successful  in  opening  the 
biddings,  had  actually  declared  that  he  would  bid  uo  longer, 
since  the  biddings  had  gone  far  beyond  the  value'of  the  property. 
The  land,  as  valued,  was  worth  X  1,400,  whereas,  £2,270  were 
offered  for  it  at  the  sale.  Of  course,  according  to  the  most 
ordinary  rules  of  common  sense,  the  appeal  succeeded;  but 
the  L.  J.  Knight  Bruce  used  these  equivocal  expressions — 
'*01ad  as  he  would  have  been  to  give  the  applicant  relief  on  a 
Bobetantial  advance  of  price,  he  thought  it  would  be  dangerous 
to  the  general  practice  of  the  Court  to  grant  the  application. 
The  case  however  teas  not  one  for  costs  J'  (a)  If  I  read  this  de- 
cision rightly,  it  holds  that  an  individual  who  has  offered 
£1,300  more  than  the  value  of  an  estate,  and  who  has,  to  all 
intents,  been  declared  the  purchaser,  and  who  has  duly  awaited 
the  time  prescribed  by  law  for  the  ratification  of  bis  purchase, 
may  be  suddenly  invaded  by  a  new  claimant,  narrowly  avoid 
the  consequences  of  the  claim,  and  be  saddled  with  his  own 
costs  of  a  most  righteous  appeal.  So  closely  pressed  were  the 
counsel  against  the  porobaser,  that  they  first  objected  to  the 
counting  of  any  part  of  the  vacation  in  the  eight  days ;  and, 
secondly,  they  called  this  a  case  of  great  hardship,  because  the 
interests  of  infants  were  concerned. 

This  event  occanred  in  1856.  Some  months  afterwards 
another  case  arose  of  equal  hardship,  if  we  regard  the  principle 
of  the  subject  now  under  consideration.  (6)  A  property  had 
been  pot  up  for  sale,  but  the  reserved  bidding  was  not  reached. 
Upon  this,  It  was  settled  that  a  sale  with  sealed  tenders  should 
be  attempted.  There  were  two  candidates ;  one  offered  £36, 
500,  the  other  £34,<XK).  On  the  8th  of  February,  the  chief 
clerk  funnd  in  favour  of  the  higher  sum.  On  the  12tb,  the 
certificate  was  signed  and  approved  by  the  Vice-chancellor  ; 
bat  on  the  lltb  the  day  previous,  a  summons  had  been  taken 
out  by  the  person  who  tendered  the  lowest  sum,  i,  e,  £84.000. 
and  upon  the  bearing,  he  bavinc  ihen  proposed  to  give  £38,000 
was  aeolared  the  purchaser.  It  must  be  understood  that  he 
undertook  to  replace  the  stock  which  had  been  sold  out  for  the 
fNirpoee  of  fnlftllinc  the  contract  for  £36,500.  From  tbia  de- 
cision, the  original  purchaser  appealed.  He  did  not  dispute 
the  power  of  the  court  to  open  the  biddings,  had  the  sale  been 
carried  on  by  auction,  but  he  said  that  this  was  a  sale  by 
private  contracts  In  fact  an  opportunity  was  afforded  for  the 
court  to  escape  fVom  the  principle  of  destroying  the  good  faith 
of  an  accomplished  contract,  by  likening  it,  as  it  really  was, 
te  the  matter  of  a  private  transaction.  Not  so  was  the  opinion 
of  the  court.  They  did  not  even  hear  the  oounsel  for  the  new 
claimant  They  dwelt  upon  the  condition  of  sale,  that  it 
was  to  take  place  with  the  sanction  of  the.  Vice-OhanooUor, 
and  they  held  that  all  the  incidents  of  days  must  apply  as  in 
the  case  of  an  auction.  Of  course,  there  being  one  day  short, 
there  was,  in  their  view,  time  to  disturb  the  certificate.  But 
Lord  J.  Knight  Bruce,  who  bad,  on  the  former  occasion 
declined  to  give  costs,  here  said,  "  I  concur  with  regret,  Mr. 
Barlow's  costs  of  the  appeal  ought  to  be  provided  for ;"  and 
they  were  immediately  promised  under  an  arrangement, 
(e)  Mow  it  seems  rather  strange  that  the  Ltird  Justice  frho 
had  previously  withheld  costs  from  a  party  who  was  truly  and 
justly  successful,  should  here  have  recommended  the  payment 
of  them  to  one  who  was  unsuccessful.  The  judge  must  have 
thought  it  inequitable  that  a  purchaser  who  by,  what  was  in 


reality  a  private  contract,  had  offered  more  than  £30,000  Tor 
an  estate,  should  have  been  suddenly  supplanted  by  a  buyer 
who  had  deliberately  sent,  in  writing,  to  the  proper  authority, 
the  amount  which  he  was  prepared  to  give.  It  is  pre»iumed 
that  the  successful  appellee  in  this  case  might,  in  his  turn, 
have  been  deprived  of  his  bargain  by  the  tempting  tender  of 
£40,000  by  another  aspirant.  Particular  reference  was  made 
in  Osborne  v.  Foreman  to  a  decision  of  the  Vice-chancellor 
W^ood,  then  recently  delivered  by  that  judge.  Lord  Justice 
Turner  seemed  anxious  to  avoid  a  collision  between  the 
authorities,  or  to  establish  a  diversity  of  opinion  between 
himself  and  the  very  eminent  person  ju*tt  mentioned.  **  But," 
said  the  Lord  Justice  **this  case,  in  the  opinion  of  their 
lordships,  turned  on  different  grounds  from  those  in  that 
case."  (d) 

Now  that  case  was  MUiican  y.  Vanderplank ;  {e)  that  was 
also  a  case  of  private  contract,  but  there  were  no  sealed  tenders, 
and  the  ground  upon  whiuh  it  was  sought  to  be  distinguished 
was,  no  doubt,  because  the  purchaser  had  entered  uptm  the 
property  and  expended  money  upon  it,  and  had  incurred 
liabilities  in  respect  of  it,  not  merely  at  hie  own  instance,  but 
with  the  approval  and  acquiescence  of  all  the  parties  interested. 
Both  vendor  and  purchaser  had  so  agreed  as  to  prevent  their 
being  again  placed  respectively  in  their  original  positions.  So 
far  their  seems  to  be  a  fair  distinction.  But  the  Vice-chancellor 
laid  down  the  principle  rather  more  broadly.  For  he  said, 
that — *'  When  the  master  has  approved  of  a  sale  by  contract 
in  the  presence  of  the  parties,  no  stranger  can  intervene  to 
prevent  the  confirmation  of  the  report ;  nor  will  the  sale  be 
disturbed  by  the  court  on  the  mere  ground  that  a  larger  price 
has  been  offered  subsequently,  and  before  such  confirmation, 
unless  there  be  some  error  or  miscarriage  In  the  proceedings, 
or  the  contract  price  lie  grossly  inadequate."  These  remarks 
are  of  a  very  strong  character.  They  point  at  a  clear  distinc- 
tion between  the  sale  bv  auction  and  by  private  contract,  and 
can  hardly  be  reconciled  with  the  opinions  expressed  in  Osborne 
V.  Foreman,  however  ingeniously  it  was  endeavoured  upon  that 
occasion  to  preserve  the  alliance.  The  only  argument  which 
has  been  advaneed  assumes  a  distinction  between  a  sale  with 
sealed  tenders  and  one  by  private  contract.  It  is  not  oecessaij 
to  discuss  the  point  here,  because  we  pretend  to  higher  grouno, 
the  absolute  extinction  of  this  equity  custom. 

Notwithstanding  all  these  cases,  yon  are  not  to  suppose  that 
the  tide  of  judicial  opinion  has  been  uniform  in  favour  of  the 
custom.  Lord  Thurlow  declared  that  he  would  not  open  at 
all  after  confirmation  of  the  report  {f)  Mr.  Maddock  in  hi^ 
chancery  practice,  asserts  on  the  authority  of  an  anonymous 
M.  S.,  tnat  "  By  some  judges  it  has  been  thought  that  the 

germission  to  open  biddings  does  more  harm  than  good.''  (g) 
till  it  is  but  fair  to  say  that  he  adds ;  "  by  others,  that  the 
right  to  open  biddings  should  not  be  so  much  restrained  as  it 
is,"  (A)  and  be  cites  Vice-Chanoellor  Leach  as  his  authority, 
from  an  M.S.  (i)  But  Lord  Eldon,  whatever  his  doubts,  which 
have  descended  to  posterity,  may  hi^ve  beeO|  was  strong  upon 
this  point. 

In  1809,  his  lordship  remarked  upon  the  bad  effect  of  open* 
ing  biddings  in  general,  from  the  uncertainty  attending  pur- 
chasers in  this  court.  [J)  Again,  in  1820,  he  said,  '*  I  Mieve 
that  the  rule  of  opening  the  biddings,  which  was  intended  to 
protect,  has  frequently  been  very  pernicious  to  the  interests  of 
the  suitors  in  this  court,  and  that  their  estates  have  sometimes 
sold  for  next  to  nothing  in  consequence  of  it."  {k) 

*'  For  many  years,"  he  said  again  in  1822,  *'  that  I  have  been 
here,  I  have  heard  the  practice  of  opening  biddings  lamented, 
and  I  cannot  therefore  account  f*r  it  having  continued 
a  rule  of  the  court,  except  upon  a  notion  which  I  believe  to  be 


(a}25L.J  Ch.201. 


^  Iks  fiooat  «f  Lovdi. 


(tf)  25  L  J.,  841.        (•)  11  Han.  ISS.        (/)  8  Bro.  Cb.  e.  4t5,  Aott 
(g)  Tol.  2.  p.  655.  (A)  lUd.  (<)  VoL  ^  pb  006 

(J)  In  PmtioH  T.  Barleer,  16  Tm  160. 
Ck)  2a  JteraMB V.  JAwmMB,  a  Ja&  *  W.848i 
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well  foanded,  that  there  ia  in  general  more  real  wisdom  in 
adhering  to  the  old  prnotice  than  in  adiipting  new  rules."  {I) 
Here  the  {groundless  apprehension  of  change  Was  elhibited  in 
high  relief  by  the  great  lawjrer.  It  was  in  a  case  indeed,  where 
the  appellant  was  present  at  the  sale,  but  the  observations 
were  general.  If  it  were  necessary  to  make  a  change  he  would 
consult  the  Master  of  the  rolls  and  the  Vice-Chancellor.  Again, 
in  1822,  Lord  Eldon  said,  '*  During  a  period  of  nearly  half  a 
century  which  I  have  passed  in  this  court,  and  in  which  Lord 
Apsley,  Lord  Thurlow,  the  Lords  Commissioners,  with  Lord 
Loughborough  at  their  head,  have  presided  here,  I  have  heard 
one  and  all  of  them  lament,  that  the  practice  of  openinji^  biddings 
was  ever  introduced.  I  confess  that  I  have  great  doubt  myself 
upon  the  subject;  but  after  a  practice  so  long  established,  is 
not  for  me  to  disturb  it."  (m)  Lord  Redesdale  likewise 
observed  in  his  court,  "  It  is  a  general  ci^mplaint  that  estates 
sold  under  decrees  of  the  court,  go  at  considerable  tinder-value  ; 
the  cause  of  this  is  the  trouble  purchasers  are  put  to,  in  com- 
pleting their  purchases.  If  greater  strictness  were  preserved 
iQ  opening  the  biddings,  it  would  have  the  effect  of  producing 
better  sales."  (n) 

Lord  Cranworth  also  made  an  ominous  remark  in  Barlow  v. 
Osborne,  (o)  which,  had  he  been  quite  content  with  the  ezis- 
ing  practice,  he  might  have  foreborne.  **  These  are  all  dis- 
cussions which  are  proper  to  be  addressed  to  the  Legislature 
which  has  the  power  of  altering  the  law^"  (p)  and  again,  *Mt 
does  seem  to  me  most  unreasonable  that  a  vendor  should,  in 
oases  of  this  kind,  when  his  property  is  sold  under  a  decree  of 
the  court,  be  protect-ed  at  both  ends,  as  it  were,  both  before 
and  after  the  purchase  is  made.  It  seems  to  me  to  furnish  the 
strongest  grounds  for  thinking  that  a  general  order  should  be 
issued  by  the  Court  of  Chancery  for  the  purpose  of  altering 
the  present  practice."  {q)  And  in  1817,  Macdonald,  C.  B., 
thus  expressed  himself;  "  If  one  who  has  given  a  fair  price 
and  is  confirmed  purchaser  before  the  master,  is  liable  at  the 
distance  of  several  months,  and  after  he  has  arranged  his  affairs 
nj^on  the  faith  of  the  purchase,  to  ha^e  it  set  aside,  upon  the 
mere  circumstance  of  another  person  offering  a  larger  price, 
it  must  necessarily  affect  all  sales  under  the  authority  of  the 
court,  by  deterring  purchasers  from  bidding.  It  is  thereupon, 
the  general  interest  of  the  suitors  to  discourage  the  opening 
of  biddings,  unless  upon  peculiar  circumstances  in  the  first 
sale.  As  no  such  circumstances  appear  in  this  case,  the 
order  cannot  be  granted."  (r) 

There  is  another  principle  not  a  little  important,  when  we 
come  to  investigate  the  subject.  The  court  will  suffer  a  third 
•ale,  if  there  be  found  a  candidate  equal  to  the  mark,  (s) 
and  upon  an  application  by  the  same  person,  (i)  However, 
in  ordinary  oases,  the  sale  will  be  received.  £1,050  were  bid, 
and  there  was  an  order  to  open  the  biddings  upon  a  deposit  of 
£300.  The  second  sale  took  place,  and  £1,338  were  bid  ;  but 
another  offer  of  £160  was  made  by  the  same  person  who  had 
opened  the  biddings.  The  Lord  Chancellor  said  he  remem- 
bered no  such  application,  but  as  the  purchaser  did  not  appear 
to  object,  he  made  the  order,  (u) 

I  may  ju.tt  mention  as  matter  of  legal  history,  that  when  a 
buyer  has  taken  several  lots,  and  as  to  one  of  these,  the  bid- 
dings are  opened,  it  is  the  role  to  give  him  the  option  of  retir- 
ing from  the  remainder.  Macdonald,  C.B.,  thought  this  a 
reasonable  request ;  (v)  but  the  Vice-Chancellor  (Leach)  upon 
a  subsequent  occasion  made  a  distinction  between  lots  ^r- 
chased  before  the  lots  which  are  the  subject  of  the  application 
and  those  after.     He  said,  "  Where  a  person  became  the  pur* 

(Z)  In  J^fndtth  v.  Wnm,  Jae.  626. 
(m)  In  WSUiamM  ▼.  AUmbonugh,  Tiiro.  sad  Bnw.  7ft. 
(n)  1  8eh.  ik  L.  850.  (a)  4  Jur.  807.  (p)  Id.  868.  (^  Id.  860. 

(r)  In  Bogfr  T.  BfadneeO,  3  Anitr.  667.         («}  Bro.  Ch.  Ca.  475,  Oott  t.  NabiP 
(I)  8  Beav.  852,  Wabrend  ▼.  Walrvnd,  wn  the  omm  ofOolliwy  BharM,  8  Yea.  602, 
Jfrm  y.  KirUm.  («)  16  Vefc  140,  Fndm  t.  Barktr, 

(o)  Aastr.,  666^  Boyir  T.  .BIodnoA 


chaser  of  a  sobseauent  lot,  in  consequence  of  his  being  declared 
the  be^t  bidder  of  a  prior  lot,  it  was  reasonable  that  he  should 
have  the  option  of  retaining  or  retiring  from  the  subsequent 
lot.  (t^)  In  another  case  the  same  Vice-Chnncellor  required 
an  affidavit  from  the  purchaser  "  that  he  hnd  bid  for  the  lot  in 
consequence  of  having  been  declared  the  best  bidder  for  the 
prior  lot"  (x) 

It  is  obvious  that,  from  the  details  and  observations  whicb 
have  been  submitted  to  the  Society,  the  object  intended  in 
these  papers  is  to  prepare  the  way  for  an  Act  of  Parliament, 
or,  it  maybe,  a  rule  of  the  courts,  to  assimilate  the  sales  direc* 
ted  by  the  Court  of  Chancery  with  other  contracts  between 
buyer  and  seller.  It  seems  better  to  return  to  that  ordinarT* 
commercial  dealing  which  has  so  long  established  good  faith 
and  right  assurance  between  man  und  man.  Undoubtedly, 
the  equity  judges  have  endeavoured  to  preserve,  as  far  as  pos- 
sible, the  fair  balance  between  buyers  and  sellers ;  but  of  a 
practice  what  can  be  said  commentatory,  when  the  great 
oracles  which  have  the  administration  of  it  are  by  no  means 
agreed  as  to  the  propriety  of  its  continuance?  No  sooner 
will  the  Court  of  Chancery  forbear  or  be  restrained  from  this 
method  of  conducting  sales,  than  the  same  confidence  will  arise 
in  the  market  of  that  court  which  obtains  in  the  great  market 
of  the  world. 


DIVISION     COURTS. 

TO  OORREBPONBBNTS. 

AU  eoMUMmJoottsiu  mi  thiL  tMeU  qf  DivMom  Omrt»,«rh<nirtg  amg  rflatitm  to 
DM$itm  Qntrtif  an  inhAum  to  oe  addmMtd  to  **  TSm  RUlan  <^f  thB  Lam  Jommal, 
BarrU  P.  0» 

AU  other  ceitwuwfeaft'owt  art  m  Mthtrto  to  be  **l%tmaan<iftJUZM»Jmrma, 
flironlo.**  • 


THE  IiAW  AND  PRACTICE  OF  THE  TJFFEB 
CANADA  DIVISION  COITBTS. 

{Continued  from  pag€  112.) 

In  appointing  or  altering  divisions,  ^'  tbe  limits  and  ex- 
tent" of  every  oonrt  division  must  be  ascertained  and  fixed 
with  precision.  This  may  Ji)e  dono  by /tracing  the  enter 
boundary  in  eacb  case,  or'T^s&tting  out  tbe  towns,  town- 
ships, or  detached  partff  thereof,  intended  to  be  within  the 
division  ]  bat  whatever  mod^  of  description 'be  adopted,  the 
established  territorial  divisions  of  th^  country  and  the 
aathorized  subdivision  and  description  should  be  followed. 
Thas  a  division  may  be  composed  of  so  many  townships,  or 
of  one  or  more  townships,  and  so  many  concessions  or  lots 
from  another  township ;  and  that  is  the  usual  method  taken 
for  fixing  ''  the  limits  and  extent,"  and  the  one  evidently 
contemplated  by  the  Legislature;  for  if  we  look  at  the 
121st  and  122nd  sections  of  the  act,  we  see  at  once  a  diffi- 
culty in  carrying  out  their  provisions  unless  the  established 
and  recognised  divisions  are  adhered  to.  The  jurors  are  to 
be  taken  fh)m  the  collectors'  rolls  for  the  townships  and 
places  wholly  or  partly  within  the  division,  and  for  this  pur- 
pose. "  the  collector  for  each  place,  wholly  or  partly  within 
any  division,  shall  furnish  the  clerk"  of  the  court  with  a 

(10)  1  Sim  ▼.  SUl,  388,  Prtee  ▼.  Priet. 

(s)  Ibid  FStMer  ¥.  FvWfr.  See  4  Bfadil.  227.    Anf^y  t.  ShaVertm,  and  note  (0 
ttavre.    AS  to  timber,  nee  6  Sim.  880.    Batu  r.  Bmncr,  10  per  eeat.  adranee;  aud 
tot  other  OHta^  I)Mt  on  Vondori^p.  760. 
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list  of  jarors ;  aDcl,  under  the  consolidated  Assessment  Act, 
the  number  of  concession,  lot,  or  other  authorized  designa- 
tion of  the  local  division  is  shown  on  the  roll,  in  connection 
with  the  name  of  the  party  assessed.  Moreover,  in  refer- 
ence to  the  execution  of  process  from  the  courts,  the  lot  or 
concession,  &c.,  where  a  party  resides  being  known,  mere 
inspection  of  the  order  appointing  court  limits  should  show 
the  court  that  has  cognizance  where  residence  enters  into 
the  question  of  jurisdiction. 

Under  these  considerations  it  seems  that  justices  would 
act  without  authority  in  separating  a  county  by  arbitrary 
lines,  or  even  by  taking  physically  distinguished  boundaries, 
as  a  river  or  creek,  unless  agreeing  with  recognized  territo- 
rial divisions. 

Every  division,  when  appointed,  is  to  be  numbered — Ist, 
2nd,  3rd,  and  so  on.  There  is  no  clue  given  in  the  act  as  to 
which  should  be  ''  thefirU**  or  number  one  division,  but  in 
practice  the  division  including  the  county  town  is  generally 
named  the  first  division,  and  the  others  follow  either  in  the 
order  of  importance  orextent,  or  arbitrarily,  as  the  justices 
may  determine,  the  numbers  being  consecutive  from  num- 
ber one. 

Under  the  general  provisions  of  law,  counties  united  for 
judicial  and  other  purposes  may  be  separated,  and  after  the 
dissolution  of  the  union  both  counties  occupy  an  indepen- 
dent position,  each  having  its  own  judicial  and  municipal 
establishment. 

To  meet  cases  of  this  kind,  and  to  avoid  confusion  on  the 

separation  of  counties,  the  following  provision  has  been 

made  by  the  10th  section  of  the  act,  viz. ; 

When  a  janior  cnooty  *  separates  from  a  senior  ooanty  or 
union  of  coanties,  the  Division  Courts  of  the  united  counties, 
which  were  before  the  separation  wholly  within  the  territorial 
limits  of  the  junior  county,  shall  continue  Division  Courts  of 
the  junior  county,  and  all  propeedings  and  judgments  shall 
be  had  therein,  and  shall  continu)  proceedings  and  judgments 
of  the  said  Division  Courts  respectively ;  and  all  such  Division 
Courts  shall  be  known  as  I)ivision  Courts  of  such  junior 
county  by  the  same  numbers  respectively  as  they  were  before, 
until  the  justices  of  the  peace  of  the  junior  county,  in  general 
quarter  sessions  assembled,  appoint  the  number,  limits  and 
extent  of  the  divisions  fur  Division  Courts  within  the  limits  of 
such  junior  county,  as  provided  in  the  8th  section  of  this  act. 

{To  he  continued.) 

0  0  R  R  K  8  P  0  N  D  B  N  (fK. 

St.  Catharinks,  May  14, 1861. 
To  ike  Editors  of  the  Law  Journal. 

GiNTLEMEN, — Might  I  trospass  on  your  space  by  asking  you 
to  answer  through  the  Law  Journal  the  following? 

Is  it  necessary,  in  suing  on  an  attorney's  bill  in  the  Division 
Court,  tp  attach  to  the  summons  a  copy  of  the  bill  in  detail, 
in  accordance  with  sec.  74,  Division  Court  Act,  or  would  it  be 
sufficient  to  state  the  clause  as  follows? 

*  In  fiTer/  uoioa  ofoouotiM,  the  county  ia  which  tho  oourt-hoow  aad  gaol  ara 
■Itaatod  it  the  **ieiiior  oonntjr,"  and  t|M  other  ooanty  or  conntlM  the  "4*"^ 
•ooatf*  or  "oooatlei"  thcreo(>-iliai. AAtmcW. 


To  amount  of  attorney's  bill;  rendered  in  detail,  on  — r-  day 

of ,  A.  D. ,  in  accordance  with  the  statute  in  such 

case  made  and  provided $00  00 

'A  bill  has  to  be  delivered  in  detail  one  month  before  action 
brought,  and  it  seems  to  be  unreasonable  and  troublesome  to 
state  the  account  in  full  with  the  summons,  when  it  is  not 
necessary  for  plaintiff  to  prove  contents  of  bill,  but  only  to 
prove  compliance  with  the  act,  apd  amount  of  bill  rendered. 
By  answering  the  above,  vou  will  much  oblige 

Yours  truly,  D.  C. 

rit  is  not  necessary  to  attach  to  the  summons  a  copy  of  the 
bill  in  detail,  in  any  case  where  it  has  been  already  served  on 
the  defendant.  The  only  difference  between  an  attorney's  bill 
and  any  ordinary  account,  in  this  respect,  is,  that  by  a  special 
provision  of  law  the  former  has  to  be  rendered  at  least  a  month 
before  biing  placed  in  suit,  and  this  irrespective  of  the  court 
in  which  the  action  for  its  recovery  must  be  brought.  We 
believe  our  correspondent's  form  of  statement  in  the  case  put 
to  be  the  proper  one. — Ens.  L.  J-l 


U 
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QUEEN'S  BENCH. 

{Seported  by  0.  RoBUfeov,  Khq^  Stporter  to  the  Court) 

Ih  thb  XA'TtBB  or  FainsaioK  Stiwabt  MaoGachin,  appj.tino 

TO   Bl   ADIIITTKD  AS   AN   AtTOBMST   ANO    SoLICITO|l. 

ArUded  Oerk—Survien-'ExpiraUon  qf  ArUdn  Uu  thanfourteen  day  h^ort  Utm. 

The  time  of  a  ct«rk  articled  aft^r  the  Arstof  Jaly,186S,miwt  expire  foarteen  deyi 
befoie  the  tarin  in  wbl<-h  he  eeekato  be  admittixl,  tor  the  affidavit  uf  4ite  eerviee 
cannot  be  accepted  at  a  latpr  peri<4L  thoagh  before  hie  examlniiti»n. 

Where  M..  theruf  ir*.  rattirKd  into  articlen  for  a  >  ear  on  the  25th  of  January,  18S0, 
and  Hilary  term  began  CD  i  he  4th  of  February,  1861. 

Bdd^  t)x4i  he  ounid  not  be  admitted  in  that  term.  Qllary  Term,  1861. 

Mr.  MacQachen,  who  was  called  to  the  bar  in  England  by  the 
society  of  the  Inner  Temple  on  the  8th  of  June,  1849,  entered  into 
articles  on  the  25th  of  January,  1860,  with  a  practisiDg  attorney 
in  this  proTince,  binding  him  to  serve  as  a  clerk  for  one  year,  in 
order  that  he  might,  after  completing  such  service,  be  admitted  an 
attorney,  under  Conaol.  Suts.  U.  C,  ch.  85,  sec.  2. 

These  articles  expiring  on  the  25th  of  January,  or  rather,  per- 
haps, on  the  24th  of  January,  1861,  there  were  not  fourteen  days 
between  the  time  of  serrice  being  completed  and  the  commencement 
of  Hilary  Term,  1861,  which  began  this  year  on  the  4th  of  Febru- 
ary, and  it  was  therefore  not  in  the  power  of  Mr.  MacGachen  to 
comply  with  the  third  section  of  the  act,  which  requires  that  such 
candidate  for  admission  shall,  at  least  fourteen  days  next  before 
the  first  day  of  the  term  in  which  he  seeks  admission,  leave  with 
the  secretary  of  the  Law  Society  his  contract  of  service,  and  an 
affidavit  of  due  execution  thereof,  and  of  due  service  thereunder. 
See  also  sees.  5,  10,  24. 

Ths  society  in  consequence  hesitated  tq  mnt  him  the  certificate 
provided  for  in  the  tenth  section,  and  maue  a  special  note  of  the 
facts  in  a  certificate  which  they  did  grant  of  his  having  passed  an 
ex  imination  as  to  fitness ;  and  requested  the  consideration  of  the 
court  upon  the  point  whether  M.  MacGachen  could  be  legally 
admitted.  * 

The  certificate  stated  that  fourteen  days  before  the  commence- 
ment of  the  term  the  said  articles,  with  an  affidavit  by  Mr.  Mac- 
Gachen of  due  service  thereunder  up  to  the  19th  of  January,  1861, 
were  left  with  the  secretary  of  the  I«aw  Society ;  and  that  subse- 
quently, but  less  than  fourteen  days  next  before  the  first  day  of 
the  term,  and  after  the  expiration  of  the  term  mentioned  in  said 
articles,  and  before  his  examination,  affidavits  of  himself  and  of 
the  attorney  to  whom  he  was  bound,  proving  that  he  had  actually 
served  and  been  employed  by  such  practising  attorney  during  the 
whole  of  his  term  of  f<ervice,  were  presented  to  the  convocation. 

Read,  C,  appeared  for  the  Law  Society,  and  C.  i^.  Patterton^ 
for  the  petitioner. 

RoaissoM,  C.  J.,  delivered  the  Judgment  of  tbe^ourt 

We  think  the  statute  does  not  authorise  the  admission  during 
the  present  term,  linoe  Mr.  MaoGaohen  oonld  apt  make  and  has 
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not  made  an  affidavit  fourteen  days  before  the  term  of  haTing  duly 
served  aoder  bis  articles,  wbiob  mat>t  be  taken  to  mean  that  he 
had  completed  his  service  for  a  year. 

If  it  occarred  to  the  legislature  when  they  were  passing  the  act 
that  by  requiring  such  affidiiTit  to  be  futnisbed  fourteeen  days 
before  the  term  tbey  woulil  in  some  cases  be  exposing  the  candi- 
date for  admission  to  the  loss  of  a  term,  they  might  perhaps  hove 
provided  against  that  by  allowing  that  affidavit  to  be  filed  at  any 
time  before  be  presented  himself  to  be  sworn  in  ;  but  the  aet  does 
sot  so  provide  ;  it  rather  affords  evideoee  that  the  legiblature  was 
disposed  to  guard  against  ibis  inconvenience,  except  in  cases  of 
persons  who  had  entered  into  articles  before  the  1st  of  July,  1858. 
See  sec.  54. 

There  is  no  room  for  any  latitude  of  construction  in  regard  to 
this  requisition  of  the  statute,  as  there  necessarily  must  be  in  some 
degree  wiih  respect  to  what  constitutes  service  within  the  meaning 
of  the  act  It  is  quite  clear  that  eonsistently  with  the  statute,  so 
far  as  regards  the  year's  service  being  duly  completed,  the  candi- 
date must  be  in  a  situation  to  make  the  affidavit  fourteen  days 
before  the  term  begins. 

It  will  only  be  necessary  that  hereafter,  in  view  of  the  possible 
loss  of  a  term,  care  should  be  taken  to  enter  into  the  contract  of 
service  a  sufficient  number  of  days  before  the  term  to  escape  the 
difficulty  of  not  leaving  fourteen  clear  days  between  the  expiration 
of  the  articles  and  the  term  that  will  follow  next  after. 


Habbisoh  t.  Briga. 


— OmtfMion  o/  mnrtgagt  «»  oerii>»ie— Jcfinn  a«m/ir— IVflCte  of  aetitm 
ttnd  UmUittum^aMsU.  StuU.  Vi  C,  c/utpi.  Ii6, 99—J>amag€§  •Co9ti  qf  n$U  by 
fird  M'/rtgagu. 

A  reglatiar  b«liig  applM  to  hj  the  plaintiff  for  %  eertiflcato  of  the  raglntriM  <m  a 
lot,  gaTe  niw  In  which  he  ooiittod  to  mention  ii  niortiiage  for  96»0,  prior  to  that 
which  th)  plaintiff  parcbaaMl,  nupp-wing  it  firotu  th»  oertiflcate,  to  bn  a  ftmt 
tnimmbranca.  The  flmt  mur^gee  obtained  a  deerre  for  lale.  and  the  pluinilff 
pnrchaaed  the  land  at  leaa  than  would  aatlaty  the  two  mortgagee,  but  he  8<K)n 
afierwaid«  aold  at  a  oooalderable  advance,  ao  that  in  the  end  be  would  receive 
all  that  he  had  pa  d  Ibr  his  mortgaxe.  In  an  action  agaiuat  the  nagiatrar  for 
thia  nmiiialon  in  hla  cartificate,  the  Jnty  gave  $600  damagea. 

Htldt  that  the  regiaVar  wa»  not  entitled  to  notice  of  action,  and  that  the  t\x 
moulha*  limitation  clatiae  did  not  apply,  for  though  an  offlt-er  wirhin  the  mMU 
ing  of  the  act.  ConaoL  Stat  U.  C,  rA.  126^  thla  waa  not  au  act  oommitted,  but  a 
D«>gllgtont  omiaaloa. 

Beld^  alto,  that  the  d  »magea  were  mMerata,  the  plaintiff  having  in  ihct  avatained 
loHi  to  the  tn  1  nmnuut  of  thi*  first  mortgage. 

The  plaintiff  havlikic  hern  made  a  party  to  «  nuit  in  chancery  on  the  llrat  mortgage 
andeavoanKl  to  obtain  priority,  but  titled  in  hla  dttfrmw.  and  waa  oompelled  to 
pay  cnaia.  U'hei  h«»r  thmm  ra<«u  could  be  rMOOTAred  from  tit*  rNgtatrar  wajia  p  tnt 
raiaed.  bat  not  dvelded,  aa  it  waa  uncertain  wh«th«r  tiiey  were  included  in  the 
vardlet.  [U.  T.,  M  Vic] 

The  plaintiff  sued  defendant,  who  was  registrar  for  the  county 
of  Peel,  for  damnges  which  he  alleged  he  had  sustained  from  the 
defendant  having  given  an  erroneous  certificate  as  registrar  of  the 
state  of  the  title  to  a  certain  psrcel  of  laud,  upon  wLich  a  mort 
gage  had  been  given,  and  which  mortgage  the  plaintiff  proposed 
to  purchase,  and  did  purchase,  relying  upon  the  accuracy  of  the 
registrar's  certificate. 

The  declaration  contained  two  counts,  but  the  first  only  was 
relied  upon  at  the  trial,  ami  the  other  was  abandoned. 

The  first  count  stated  in  substance  that  on  the  15ih  day  of  July, 
1857,  one  Robert  Campbell  had  made  a  mortgage  of  certain  176 
acres  of  lot  6,  in  the  second  concession  south  of  Dondas  street,  in 
the  township  of  Toronto, ^to  James  Farrell  and  his  assigns,  to  secure 
£600,  with  interest,  which  mortgage  was  registered  by  defendant 
on  the  16th  of  July,  1857  :  that  the  plaintiff  agreed  afterwards  to 
purchase  the  said  mortgage  from  Farrell,  fur  a  certain  sum  of 
money  to  be  paid  for  the  same,  provided  it  should  be  found  by 
search  at  the  registry  office  that  this  was  the  first  incumbrance 
upon  the  land,  as  Farrell  had  represented  it  to  be  :  that  on  the  lat 
of  September,  1857,  the  plaintiff  required  the  defendant,  as  regis- 
trar, to  search  into  the  title,  and  to  send  a  certificate,  and  paid 
him  therefor ;  and  the  declaration  charged  that  the  defendant  did 
not  carefully  search,  and  did  not  send  a  true  certificate  of  the  state 
of  the  title,  but  neglected  his  duty  in  that  behalf,  and  erroneously 
and  untruly  certified  that  the  mortgage  to  Farrell  was  the  first 
undischarged  mortgage  or  incumbrance  created  by  Campbell  on  the 
land,  or  any  part  of  it,  which  had  been  registered  in  his  office : 
that  the  plaintiff  relying  upon  this,  and  having  no  knowledge  to 


the  contrary,  bought  the  mortgage  from  Farrell,  snd  paid  for  ii 
the  price  agreed  upon,  and  took  from  bim  an  assignment,  which 
was  duly  registered  on  the  29th  of  September,  1 857,  whereas  in 
truth  Campbell,  before  he  gave  the  mortgage  to  Farrell,  had.  on 
the  21  St  of  August,  1854,  made  a  mortgage  on  the  same  land  to 
one  James  Spurrill.for  £160,  psyable  with  interest,  which  mortgage 
was  on  the  29th  of  August,  1854,  duly  rfgi^tered  by  defendant,  as 
registrar,  but  all  mention  of  it  omitted  in  the  certificate  given  by 
the  defendant  to  the  plaintiff  of  the  state  of  the  title. 

The  plaintiff  then  averred  that  that  the  debt  of  Campbell  to 
Spurrill  not  being  paid  when  due,  Spurrill,  after  the  assignment 
had  been  registered,  filed  a  bill  in  Chancery  to  obtain  a  sale  of  the 
land :  that  the  plaintiff,  being  made  a  defendant  in  that  suit,  en- 
deavoured to  make  good  his  claim  to  priority  as  a  bonA  fide  pur- 
chaser of  the  second  mortgage  for  value  without  notice  of  the  first, 
but  failed  in  his  defence  :  that  the  land  waa  ordered  to  be  sold  to 
pay  Spurriirs  debt,  interest,  and  costs,  in  the  first  plaee,  and  that 
when  this  was  done,  and  the  surplus  of  the  proceeds  applied 
towards  the  satisfaction  of  the  plaintilTs  mortgage,  interest,  and 
costs,  which  then  amounted  to  £749  19s.,  it  left  a  deficiency  of 
£288  19s  lid.,  and  the  plaintiff  averred  that  be  had  thereby  lost 
that  amount,  and  interest  from  the  12th  of  October,  1860. 

The  defendant  pleaded  not  guilty,  by  statutes,  Consol.  State.  U. 
C,  ch.,  126,  sees.  9.  10, 11,  20,  and  ch,  89,  sees.  9  to  18  inclusive, 
and  sec.  67. 

At  the  trial  at  Toronto  before  McLean,  J.,  the  plaintiff  produced 
defendant's  certificate,  as  registrar,  dated.the  23rd  of  September, 
1857,  in  which  there  was  no  mention  made  of  the  mortgage  to 
Spurrill,  and  it  was  proved  that  long  afterwards,  when  the  plaintiff 
was  informed  of  that  ifiortgage,  and  of  the  intention  of  Spurrill.  to 
file  a  bill,  his  son,  who  transacted  business  for  bim  as  his  attorney, 
wrote  again  to  the  registrar  to  request  another  search  and  certift- 
cate,  and  on  the  11th  of  February,  1859,  the  defendant  sent  him 
another  certificate  in  which  also  Spurriirs  mortgage  was  omitted. 

To  both  papers  the  registrar  certified  at  the  foot  that  th^y  were 
correct  to  the  best  of  his  knowledge  and  belief. 

A  few  days  after  the  last  certificate  wss  received  the  plaintiflTs 
son  saw  the  mortgage  given  to  Spurrill  in  the  bands  of  his  Solicitor, 
and  wrote  again  to  the  defendant  stating  this ;  and  he  then  recdved 
from  him  a  statement  of  the  registry  of  Spurriirs  mortgage  on  the 
29tb  of  August,  1854,  with  the  remai  k,  *'  The  above  waa  oTorlooked 
in  consequence  of  not  having  been  marked  in  the  index. 

It  was  proved  at  the  trial  that  the  plaintiff,  when  he  bought 
Farreirs  mortgage,  did  not  give  bim  the  full  £600  and  interest  for 
it :  that  Farreire  mortgage  oontaiaed  the  usual  covenant  by  Camp- 
bell to  pay  the  money,  but  that  Campbell  waa  now  insolvent :  that 
when  the  land  was  sold  by  decree  of  the  court  of  Chancery  it 
brought  £760 :  that  the  plaintiff  afterwards  bought  it  of  the 
gentleman  who  had  bid  it  off,  giving  him  £25  for  his  purchase, 
and  paying  the  price  bid  himself, 'and  that  he  soon  afterwards  dis- 
posed of  the  land  for  £1.000,  of  which  £600  bad  been  paid,  so  that 
the  plaintiff  would  probably  at  least  have  received  the  full  amount 
of  the  mortgage  money,  without  bringing  this  action,  but  he  would 
have  paid  more  for  it  than  be  contemplated,  and  more  that  he  would 
have  had  to  pay  if  tbe  defendant  had  done  his  duty  accurately. 

The  defendants  counsel  moved  for  a  nonsuit  on  the  grounds  that 
no  notice  of  action  had  been  given,  and  that  the  action  should  have 
been  brought  within  six  months. 

The  learned  judge  reserved  leave  to  move  afterwards  on  these 
exceptions,  and  told  the  jury  that  the  defendant  was  liable  for  the 
damages  occasioned  by  bis  mistake  or  omission  :  -that  by  the  sale 
which  took  place  under  the  decree  in  SpurrilPs  suit,  the  lands  passed 
into  the  hands  of  a  stranger,  at  a  price  which  would  have  left  the 
plaintiflTs  debt  unsatiefied  to  the  amount  of  £288  lOs.,  and  that  the 
plaintiff  having  idemnified  himself  to  a  great  extent,  if  not  folly, 
by  his  subsequent  purchase  of  the  land  from  another,  and  his  re- 
sale of  it  an  advanced  price,  was  not  a  matter  of  which  the  defen- 
dant was  entitletf  to  take  advantage.  He  held  that  the  plaintiff 
was  entitled  to  recover  the  costs  of  his  defence  in  tbe  Chancery 
suit,  but  desired  the  jury  to  ^ive  such  amount  of  damages  as 
they  might  think  reasonable  upon  tbe  evidence. 

Tbe  jury  gave  a  verdict  for  the  plaintiff,  and  $500  damages. 

M.  C.  Cameron  obtained  a  rule  niti  for  a  nonsuit  on  tbe  leava 
reserved ;  or  for  a  new  trial  on  tbe  law  and  evidence,  for  ezcessivt 
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damages,  and  for  misdirectioo,  contending  that  unless  the  plaintiff 
bad  sustained  damage  he  was  not  entitled  to  recover,  and  at  any 
rate  not  for  more  than  bis  actaal  damage  from  tbe  whole  transac- 
tion, and  that  the  true  estimate  of  damage  was  the  amount  by 
whicb  the  two  mortgages  exceeded  the  actaal  value  of  tbe  land. 
He  contended  also,  that  as  the  mortgage  given  to  Campbell  con- 
tained a  covenant  to  pay  the  money,  and  as  F  trrell  in  his  assign- 
ment to  the  plaintiff  bad  also  covenanted  with  the  plaintiff  that 
tbe  mortgage  debt  should  be  punctually  paid,  it  was  incorrect  to 
charge  the  jury  that  those  covenants  did  not  affect  the  plaintiff's 
right  to  recover  substantial  damages.  He  objected  also  that  tbe 
plaintiff  had  no  claim  to  recover  bis  costs  in  Cnancery  in  the  fore- 
closure suit  brought  by  Speers. 

Ecelei^  Q.  C,  and  R,  A.  Harriton^  shewed  canse.  They  cited 
Consol.  Stats.  U.  C,  ch.  126,  sees.  1,9,  1(\  11,  20;  ch.  89,  sees. 
9  to  13  inolusiTe,  sec.  67 ;  Common  Law  Procedure  Act,  sees.  8, 
4 ;  Me  Whirter  y.  Corbett,  4  U.C  C.P.  208  ;  WatUee  v.  Smith,  6  East 
115;  Greenway  v.  Hard,  4  T.  R.  553;  Umpkelby  y.  McLean^  1  B. 
&  Al.  42;  The  Que§n  v.  Kelk^  J  Q  B.  660:  Davi9  ▼.  Curling,  8  Q. 
B.  286 ;  Carque  v.  The  London  and  Brighton  R.  W  Co,,  5  Q.  B. 
747,  754 ;  Kennel  and  Avon  Canal  Navigation  y.  Oreat  Wentern 
R.  W.  Co,,  7  Q.  B.  824 ;  Afareh  v  Port  Dover  and  OttervilU  Road 
Co,,  15  U.C  Q.B.  138;  Fletcher  v  Oreenwell,  4  Dowl  166;  Water- 
house  T.  Keen,  4  B.  &  C.  200 ;  Shatwell  v.  Hall,  10  M.  &  W.  523  ; 
Palmer  y.  Grand  Junction  R.  W.  Co.,  4  M.  &  W.  749;  Atkine^ 
Banwell,  8  East  92;  Henly  .y  The  Mayor  ^c,  of  Lyme,  5  Bing^.  91, 
107;  Gibbt  v.  TruHeee  of  the  Liverpool  Docks,  8  U.  &  N.  164; 
Button  v.  Clarke,  6  Taunt.  29 ;  GladweU  y.  Stegall,  5  Bing.  N.  C. 
788. 

M,  C.  Cameron,  contra,  cited,  White  v.  Clarke,  11  U  C.Q.B.  187; 
Smith  y.  Shaw,  10  B.  &  C.  277 ;  Bodge  y.  Earl  of  LUehfield,  1 
Bin^.  N.  C.  492 ;  Joule  j,  Taylor,  7  Ex.  58. 

BLoBiNSOH,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  to  be  determined  by  us  is  whether  the  defen- 
dant, as  a  registrar,  was  entitled  under  the  Statute  Consol.  Stats. 
U.  C,  ch.  126,  sec.  20,  to  the  protection  given  to  justioes  of  the 
peace  and  other  officers  as  to  notice  of  action,  and  the  time  within 
which  actions  should  be  brought  No  doubt  the  registrar  is  a 
publio  officer,  and  if,  after  carrying  out  or  attempting  to  carry 
out  any  powers  given  to  him  by  tbe  act,  he  should  be  charged  with 
malfeasance,  we  do  not  at  present  see  how  it  could  be  denied  that 
he  would  be  entitled  to  the  protection  given  by  that  act,  not  merely 
to  justices  of  the  peace,  but  to. every  o'ber  officer  fulfilling  a 
public  dcLtjr.  But  we  think  the  statute  ia  not  to  be  extended  to 
oases  of  mere  neglect  or  malfeasance.  Sees.  9  and  10  of  the  act 
indicate  that,  we  think,  plainly. 

The  case  of  Daois  y.  Curling,  aQ.  B.  286,  is  different  in  its 
nature  from  tbe  present,  and  does  not  support  tbe  defendant's  claim 
to  notice.  Tbe  court  there  said  that  the  defendant,  a  road  surveyor, 
was  charged  with  the  positive  aet  of  laying  gravel  upon  the  road, 
and  they  did  not  consider  that  his  doing  so,  and  allowing  it  to 
remain  there  incumbering  the  road,  could  be  reasonably  regarded 
as  a  mere  omission  of  a  duty,  as  negligence  or  nonfeasance,  and 
nothing  else.  They  thought  that  the  officer  must  be  regarded  as 
having  oommitted  a  wrong  in  executing  the  authority  given  to  him 
by  tbe  act,  and  so  came  within  the  words  of  the  clause,  which 
gives  the  protection  where  a  person  is  sued  for  an  act  committed 
by  him  in  pursuance  of  the  statute,  or  under  the  authority  of  the 
statute. 

The  principal  cases  which  bear  upon  thiii  question  were  cited 
in  the  argument  of  this  case.  "We  have  looked  into  them  all.  and 
in  our  opinion  none  of  them  goes  so  far  as  to  hold  a  notice  of  action 
necessary  in  this  case,  or  that  the  limitation  of  time  for  suing 
applies.  Both  points  in  fact  turn  upon  the  same  question  of 
construction. 

We  do  not  think  that  we  can  bold  that  registrars  are  not  officer « 
within  the  act,  but  what  this  registrar  is  charged  with  is  not  an 
■et  committed  in  carrying  the  law  into  effect  according  to  his 
erroneous  idea  of  bis  duty,  but  a  negligent  omission  to  do  what  be 
had  been  called  upon  to  do,  by  a  persun  who  had  employed  his 
services  in  his  official  situation,  and  pnid  htm  for  the  duty  required 
of  him.  The  late  Chief  Justice  of  the  Common  Pleas  rightly  stated 
tbe  distinction,  we  think,  in  Mc  Whirter  w.  Corbet  ei  al.,  4  U.C.C.P. 
208,  when  he  said  that  though  the  sheriff  in  acting  upon  a  writ  of 


fiieri facias  was  fulfilling  a  duty  imposed  upon  him  by  tbe  court  under 
the  common  law^  yet  it  was  in  a  private  matter,  and  that  if  it  was 
intended  to  be  included  in  tbe  protection  to  public  officers  given 
by  statute  14  &  15  Vic,  ch.  54,  it  wanted  explanation,  by  which 
he  meant  that  the  language  of  the  statute  did  not  make  the  applicA* 
tion  sufficiently  clear. 

As  to  the  unfortunate  omission  in  this  case  giving  a  good  gronnd. 
of  action  to  the  individual  who  has  suffered  damage  by  it,  there  can 
be  no  doubt  we  think  on  that  point  A  case  like  this  must  clesrly 
come  within  the  language  used  by  the  Court  of  Common  Pleas  in 
England,  in  their  judgment  in  the  case  of  Ben/y  y.  The  Mayor  of 
Lyme,  5  Bing.  107,  108;  and  it  does  not  appear  to  us  that  there 
is  any  legal  objection  to  the  amount  of  damages.  The  jury  were  in 
fact  not  disposed,  it  would  seem,  to  bear  hard  upon  the  defendant. 
Their  verdict  shews  that,  and  they  were  right,  for  in  the  multitude 
of  entries  to  be  made  by  a  registrar  there  is  always  a  possibility  of 
error.  The  mortgage  to  Spnrrill,  it  has  been  Ptated,  escaped  obser- 
vation in  tbe  searches  made,  from  the  accident  that  the  entry  in 
the  index  was  made  in  a  wrong  column,  being  included  in  entries 
of  lots  on  the  south  side  of  Dondas  street  instead  of  on  the  north 
side.  This  might  well  happen,  though  it  cannot  he  denied  that  it 
was  an  error  which  implies  negligence,  and  that  tbe  person  suffer- 
ing from  it  has  a  claim  to  be  made  good. 

No  dou^t  it  was  pressed  upon  the  consideration  of  the  jury,  as 
it  reasonably  might  and  naturally  would  be,  that  notwithstanding 
the  plaintiff  had  his  incumbrance  to  pay  off,  of«  which  he  had  no 
knowledge,  though  he  had  taken  the  proper  means  to  ascertain 
'be  truth,  yet  that  be  was  after  all  in  fact  no  luser  by  the  whole 
transaction,  for  that  he  sold  the  property  at  last  for  an  advanced 
price,  whicb  saved  him  from  all  loss  and  did  even  more  than  that. 
If  the  jury,  it  view  of  that  circumbtance,  had  given  even  le?s 
damages  than  they  did,  we  should  not  have  been  surprised ;  but 
they  took  a  reasonable  course  in  giving  the  moderate  amount  which 
they  did,  though  it  was  prol>ably  more  than  the  defendant  under 
the  circumstances  expected  he  would  have  to  pay ;  and  we  cannot 
interfere  on  the  ground  that  in  fact  the  plaintiff  sustained  little 
damage,  if  any,  or  in  fact  he  did  suffer  damage  just  to  the  extent 
of  the  incumbrance  of  tbe  first  mortgage,  in  this  sense,  that  but 
for  the  defendants  mistake  his  bargain  would  have  been  so  much 
more  profitable  to  him  than  it  turned  out  to  be. 

As  to  the  defendant's  costs  in  the  Chancery  suit,  we  cannot  tell 
that  the  jury  allowed  them,  but  must  rather  infer  that  they  did 
not,  since  they  gave  little  more  than  half  the  amount  of  the  first 
mortgage,  which  hud  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property. 

Bule  discharged. 

Ih  Rh  Allan,  &o. 
Artided  (Tterh—Applieationfor  admission  as  an  AUomey.-^Bsqutstiss, 

An  appllcnnt  for  srertlfimte  of  fltni^s  prl'*r  to  ftdmin-lon  an  an  iittoriiaj  and 
•ollrltnr  of  the  coaris  of  law  iindi  equity  In  Upper  Canada  must  leavv  wlih  the 
■neretary  of  tbe  Law  S«icitity.  notool?  tb«  dtrmnentii  in*>ntloa«»d  fn  rab.  mt.  4 
of  aee.  3  of  On  8tat.  U.  C  cap.  3&,  but  alan  bbi  owo  affidavit  of  doe  evrvire.  at 
least  fimrt«en  days  next  before  the  first  day  of  the  term  in  which  he  Inteuda  tot 
•eek  admlpsloa. 

Where  tben*f^  an  applicant  n^gleehi  to  m«ke  hlP  afBdavf t  of  dn«  iierTl<<e  nntU 
after  the  first  day  of  the  term  in  whieh  he  ioasht  adminion,  hie  application 
fidled. 

(E.T.1861.) 

Mr.  Allan  during  tbe  present  term  made  application  to  h^  ad- 
mitted an  attorney  and  solicitor  of  the  different  courts  of  law  aod 
equity  in  Upper  Canada. 

He  left  his  contract  of  service,  affidavit  of  execution,  and  with 
one  exception  all  other  papers  necessary  under  the  statute,  and 
rules  of  the  law  society  prior  to  admission,  with  the  secretary  of 
the  Law  Society,  at  least  fourteen  days  before  the  first  day  of  term. 

The  exception  was  bis  own  affidavit  of  due  service  which  he  did 
not  file  until  after  the  commencement  of  term.  The  question  then 
arose  whether  or  not  this  affidavit  should  not  have  been  filed  with 
the  other  papers  mentioned  at  least  fourteen  days  before  tbe  tei  m 
as  a  necessary  part  of  his  application  to  be  admitted  an  attorney 
and  solicitor. 

The  society,  in  consequence,  instead  of  granting  him  the  ordi- 
nary certificate,  gave  to  him  a  certificate  setting  forth  the  special 
circumstances,  which  certificate  he  presented  to  the  court  of  Qiieen*8 
Bench.     Whereupon  th»  foUowiag  judgmtat  was  dalivved  b/ 
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McLban,  J.,  The  affidsTit  of  Benrioe  of  the  master  is  sofficieot 
if  the  aflSdATtt  of  the  olerk  was  made  and  presented  at  the  time 
of  the  o1erk*s  application  for  examtnation. 

The  time  of  sach  applicatinn  is  not  mentioned  in  the  statute  and 
mast  depend  on  the  rules  of  the  Law  Society,  and  if  by  those 
miss  the  application  for  examination  is  considered  as  made  on  the 
first  day  of  term,  then  Mr.  Allan  should  receit^  the  usual  cer- 
ttfloate,  but  if  it  is  considere«l  as  made  fourteen  days  before  term, 
then  the  statute  is  imperative,  and  the  alBdafit  of  Mr.  Allan  on 
the  first  day  of  this  term  is  too  late.* 


RlGIKA  T.    ThX   TrUSTKHS   OF  SOHOOI.    SkOTION   No.    27,    IN  THE 

Township  or  Ttkndinaoa,  in  the  Cofiitt  ov  HASTiiias. 

SDhoal  1^u9teu—Mandamu$^AUachmetU-~Praeiioe. 

A  mandamaA  niti  having  been  iwnad  to  iicb«M>l4  truitreH  to  levy  the  ammnit  of 
a  Judirmf  nt  obtatnvd  agatn«t  ihem,  no  rrtnrD  wee  made,  and  a  rule  nini  for  an 
atta^bmeot  {mq^.  In  answer  to  thin  rule  one  tro»tee  swore  that  he  had  a1  wayn 
been  and  KtUl  waa  detlrona  toob»y  f  he  writ,  and  bad  repeatedly  aj*ked  tb«*oihiTii 
toj'dn  him  in  l-<Ty1n«  the  rale,  bnt  that  they  bad  refaiied.  Another  aworw  that 
owloK  to  ill  health,  with  theconaontof  hia  co-tittat«i»and  the  local  superintend- 
ent, be  had  r^^iened  bin  office  hefore  the  writ  wks  icranted. 

Tbeenuri.  under  tbeae  eirenmstancea.  dlwbarKrd  the  mle  nMrnn  ainiln«t  these 
two,  on  payment  ofmsis  of  the  appli-'ailon,  and  granted  ad  attachment  agaln«t 
the  other  trustee,  who  had  taken  ^o  notice  either  of  the  mandmms  nr  rule. 

(H.  T.,  1861.) 

On  the  18lh  of  October,  1860,  a  writ  of  mandamus  was  issued 
from  this  court,  directed  to  these  school  trustees,  commanding  th<*m 
to  levy  and  collect,  or  cause  to  be  leried  and  collected,  from  the 
freeholders  and  householders  of  the  school  section  No.  27,  in 
Tyendinnga,  a  sum  of  money  sufficient  for  the  psyment  and  satis- 
frtotion  of  two  certain  judgments  recovered  against  the  trustees  of 
the  said  school  section  by  one  John  Waterbouse,  for  the  building 
the  scbool-bouse  for  the  said  school  section,  or  to  show  cau^ie 
to  the  contrary  on  the  first  day  of  Michaelmas  Term  then  next 
The  writ  had  been  ordered  io  Trinity  Term,  1860. 

Copies  of  this  writ,  it  was  sworn,  personally  serred  on  the  28rd 
of  October  last,  upon  William  Cross  and  James  Glass,  two  of  the 
trustees  of  the  said  school  section,  and  upon  Robert  Gillespie, 
another  of  the  trusses,  the  original  writ  of  mandamus  being  shewn 
to  each  at  the  time  of  service. 

In  Michaelmas  Term  1860,  an  affidavit  was  made  that  on  search 
in  the  Crown  office  in  Toronto,  on  the  26th  of  November,  it  did 
not  appear  that  the  writ  of  mandamus  bad  been  returned  as  fileii. 
And  the  court,  upon  application  of  Mr.  &'««on,  th«  oonnsel  for 
Waterhouse,  ordered  a  rule  to  issue  upon  the  trustees  to  abew 
cause  why  an  attachment  for  contempt  should  not  isdue  against 
them  for  not  returning  the  writ. 

In  answer  to  this  rule,  daring  this  term.  Cross,  one  of  the  trus- 
tees, made  an  affidavit  that  he  had  always  been  and  still  was 
willing  and  desirous  to  levy  the  money  neoessaiy  for  satisfying  the 
Judgments  obtulned  by  Waterhouse,  as  commanded  by  the  writ  of 
mandamus,  and  had  repeatedly  requested  Glass  and  Gillespie  the' 
other  trustees/ or  either  of  them,  to  unite  with  him  in  making  a 
rate  for  that  purpose  :  that  be  bad  done  this  both  before  and  after 
the  mandamus  came  to  him,  but  that  they  bad  always  refused,  and 
that  he  could  not  alone  impose  and  levy  the  necessary  rate.  He 
made  a  return  also  to  the  writ,  under  the  corporate  seal,  referring 
to  his  affidavit  for  his  reason  for  not  executing  the  command  of  the 
writ,  and  his  affidavit  and  return  were  annexed  to  the  mandamus. 

James  Glass,  another  of  the  trustees,  in  answer  to  the  rule  niti 
for  attachment,  filed  an  affidavit  to  the  effect  that,  being  in  very 
ill  health  at  the  time  of  the  election  of  school  trustees  in  January, 
1860,  he  declined  the  office,  protesting  that  he  could  not  serve  in 
it  on  account  of  the  state  of  his  health,  but  that  he  was  neverthe- 
less chosen  :  that  bis  ill  health  continuing,  he  solicited  permission 
to  resign,  not  being  able  to  discbarge  any  of  the  duties  :  and  be 
annexed  a  letter  receiyed  from  bis  co-trustees,  Cross  and  Gillespie, 
dated  the  9th  of  February,  1860,  and  allowing  him  to  resign  for 
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•  It  is  hy  rule  of  the  Law  Society  expressly  declared  that  "  all  appUeatimtB  for 
eertlflcatea  of  fltoesa  for  admiMino  aa  attorney  or  solicitor,  shall  be  by  petition  in 
writing,  addrea»ed  to  the  Benebee  of  the  Sncirtly  in  convocation,  and  erery  such 
petlilou,  Uwihrr  with  tht  diKtimenU  requirtd  6y.  and  fees  pavaMe  to  this  enci<*tv. 
■f?'i«'l*'ftwithlbeaecreUryof  the  society  at  Oygmde  Hall,  <m  w  bff,rtiht 
third  Satttrdanf  ntxt  h^art  Vu  term  in  mhiek  tueh  peiition  Utobe  prt*entfd.'*  Mr. 
411aa*«  application,  tharefbra^  tat  admlssloa  during  the  pnatat  tarm  ftUeO. 


for  the  reasons  given,  and  another  letter  from  the  local  superin- 
tendent, dated  the  14th  of  March,  1860,  consenting  to  his  being 
released  from  his  duties  as  school  trustee. 

Mr.  Glass,  however,  took  no  notice  of  the  writ  of  mandamus  till 
he  made  his  affidanit  on  the  4ih  o'  February,  1861,  nor  Mr.  Cross 
till  he  mide  his  affidavit  on  the  9th  of  February,  1861. 

Mr.  Gillespie  did  not  appear  to  have  Ulcen  any  notice  of  either 
the  mandamus  or  the  rule  nin  for  attachment. 

Crombie  appeared  for  the  defendant  Glass.  CHart  for  defendant 
Cross. 

Robinson,  C.  J.,  dclirered  the  judgment  of  the  Court 

Both  Cross  and  Glass  failed  to  pay  due  obedience  to  the  writ  by 
returning  to  the  court  the  reasons  which  had  prerented  their  doing 
what  they  been  directed  to  do.  This  may  bare  arisen  from  their 
relying  on  the  sufficiency  of  the  reasons,  and  not  being  advised  of 
the  steps  on  which  it  was  still  incumbent  on  them  to  take. 

As  to  them,  therefore,  we  may  discharge  the  rule  nth  for  attach- 
ment, on  their  paying  the  costs  of  the  application. 

As  to  the  other  defendant,  Gi11ef*pie,  we  grant  the  attachment 
ment.  We  might  have  ordered  a  peremptory  mandamus,  when  no 
return  had  been  made  in  due  time  to  the  first ;  but  an  attachment 
being  moved  for  it  is  proper  to  grant  it  against  the  member  of  the 
corporation  (Gillespie)  who  has  been  guilty  of  the  contempt  of 
wholly  disobeying  the  mandamus,  neither  doing  the  act,  nor  mani- 
fested any  readiness  to  do  so,  nor  assigning  any  cause  for  not 
doing  it.  

CHAMBERS. 


(lUporUd  h$  Rdto.  A.  Hauusov,  Esq.,  Barriiitr-at'lMW^ 
Hrnrt  McDbrmott  p.  John  Stanlkt  Kbelino. 

Hjtdtmjmt — Jpprantmee  of  pennnt  Uhtr  than  namtd  in  trriV — Marlgafft. 

tTdd.  that  a  mortgavee  outnf  poss«*Mtlon  1^  entitlrd.  und4»r  sec.9  of  Cm.  8tatii.  rapi 
27  (*he  art  reapHitlng  i>Ji«tment),  to  be  admitted  to  defend  an  action  of  ^J«c(> 
ment  broeght  a<alust  hia  iunrtg4gir.  (April  iSU  1861.) 

This  was  an  action  of  ejectment.  Mr.  ffarruon  obtained  a 
summons  csUing  on  the  plaintiff,  under  and  pursuant  to  sec.  9, 
OS  p.  2,  of  Con.  Stats,  of  Upper  Cnnada,  to  show  cause  why  Alex. 
Thomas  Montgomery  should  not  have  leave  to  appear  and  defend 
the  action. 

By  see.  8,  cap.  27,  of  Con.  Stats,  of  Upper  Canada  (the  act 
respecting  ejectment),  it  is  prorided  that  **  the  persons  named  as 
defendanta  in  the  writ,  or  any  of  them,  may  appear  within  the 
time  appuiuted  ;'*  and  by  sec.  9  of  the  same  act,  that  *'  any  other 
person,  not  named  in  the  writ,  may,  by  leave  of  the  court  or  a 
judge,  appear  and  defend,  on  filing  an  affidavit  showing  that  he  is 
in  possesMon  of  the  land  either  by  himself  or  hid  tenant." 

The  summons  was  obtained  upon  affidavit  of  Montgomery,  in 
which  he  stated  that  the  action  was  brought  by  the  plaintilT, 
claiming  title  under  a  deed  from  Mary  Gale,  to  recover  possession 
of  the  renr  part  of  lot  6,  in  the  Maitland  concession  of  the  town- 
ship of  Goderich ;  that  he  (Montgomery)  boug^ht  the  land  at 
sheriff's  sale,  under  an  execution  against  the  land<9  of  one  William 
Mathfeson,  in  or  about  the  year  1854;  that  Mathieson  bought  the 
land  from  said  Mary  Gale ;  that  there  was  some  defect  in  the  deed 
from  Mary  Gale  (a  married  woman)  and  her  hui*br.nd  to  Mathieson ; 
that  on  the  14th  February,  I860,  he  (Montgomery)  sold  and  con- 
veyed the  land  to  defendant  Keeling,  who  went  into  possession; 
that  defendant  executed  a  mortgage  on  the  land  in  favor  of  him 
(Montgomery),  for  £1,816,  bain  nee  of  purchase  money;  that  at 
the  time  of  the  sale  of  the  land  from  Montgomery  to  defendant, 
the  plaintiff,  McDermott,  who  is  an  attorney,  acted  as  solicitor 
for  himself  (Montgomery)  and  defendant ;  that  while  so  acting  as 
such  solicitor,  he  (McDermott)  became  aware  of  the  defect  in  the 
deed  from  Mary  Gale  to  Mathieson ;  that  subsequent  tu  the  mott- 
gage  from  defendant  to  Montgomery,  plaintiff  took  and  received 
from  defendant  a  mortgage  on  the  land  ;  that  some  time  after  he 
took  the  last  mentioned  mortgage,  he  obtained  from  Mary  Gale  a 
deed  of  the  land  to  himself,  for  the  nominal  consideration  of  four 
dollars,  on  which  deed  the  action  was  brought ;  that  he  obtained 
the  deed  from  Mrs.  Gale  by  fraudulent  misrepresentation;  and 
that  defendant  was  acting  in  collusion  with  plaintiff  in  order  to 
cut  out  his  (Montgomery's)  mortgage,  and  bo  destroy  hia  security 
on  the  land. 
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Plaintiff,  in  reply,  filed  an  affidavit  contradicting  the  assertion 
that  when  Montgomery  sold  the  land  to  Keeling  and  took  back  a 
mortgage,  be  (plaintiff)  acted  as  solicitor  for  Montgomery,  alleging 
that  be  acted  for  the  defendant  alone;  contradicting  the  assertion 
that  while  acting  as  solicitor  for  defendant,  he  became  aware  of 
the  defect  in  the  title  of  Montgomery ;  alleging  that  he  did  not 
discover  the  defect  nntil  a  considerable  time  after  the  sale  of  the 
land  from  Montgomery  to  defendant,  and  until  long  after  he  had 
advanced  to  defendant  the  amount  for  which  defendant  gave  plain- 
tiff a  mortgage  ;  that  upon  the  representation  of  Montgomery,  to 
the  effect  that  the  title  was  perfectly  clear,  defendant  dispensed 
with  an  examination  of  title;  that  for  the  purpose  of  protecting 
his  own  interest,  he  (plaintiff)  procured  a  deed  of  the  property 
from  Mary  Gale ;  that  he  never,  to  his  knowledge,  saw  Mary  Gale, 
or  had  any  communication  with,  or  made  any  representation  to 
her,  directly  or  indirectly ;  that  immediately  on  receiving  a  deed 
from  Mary  Gale,  he  made  it  his  business  to  see  Montgomery,  and 
offered,  in  order  to  guard  against  the  accident  of  his  (plaintiff's) 
death,  to  execute  any  document  necessary  to  protect  his  (Mont- 
gomery's) mortgage ;  and  denying  collusion  between  himself  and 
defendant.  An  affidavit  of  defendant,  and  another  of  Bouohier 
Eaton,  an  articled  clerk  in  the  office  of  plaintiff,  corroborating  the 
affidavit  of  plaintiff  in  different  particulars,  were  also  filed. 

MeBride  showed  cause,  and  contended,  first,  that  as  Montgomery's 
affidavit  was  contradicted  by  those  of  plaintiff  and  defendant,  his 
summons  must  be  discharged ;  and,  secondly,  that  Montgomery 
was  not  sufficiently  in  possession  to  be  entitled  to  make  the  appli- 
cation. On  the  latter  point,  be  referred  to  the  language  of  the 
section,  whicli  required  an  affidavit  from  applicant  **  showing  that 
he  is  in  possession  of  the  land  either  by  himself  or  his  tenant;" 
and  cited  Thompson  t.  TomkiMon  et  a/.,  1 1  Ex.  442.  He  also  sub- 
mitted, that  a  mortgagee  out  of  possession  is  not  entitled  to  the 
benefit  of  the  section,  as  he  cannot  be  said  to  be  in  possession 
either  by  himself  or  his  tenant. 

Jfarriton,  contra,  submitted,  first,  that  sec.  9  of  Con.  Stat.  U.C. 
cap.  86,  under  which  the  application  was  made,  is  in  substance  the 
same  as  the  former  act,  11  Geo.  II.  cap.  19,  sec.  18 ;  secondly, 
that  in  the  construction  of  the  latter  act,  the  word  ** landlord" 
was  held  to  extend  to  all  persons,  including  mortgagees  out  of 
possession,  claiming  title  under  or  in  privity  with  defendant  {Doe 
dem.  HebbUthwaite  v.  Roe,  8  T.  R  788 ;  Lovelock  den.  Norrit  v. 
Doneaster,  4  T.  R.  122;  Doe  dem.  Tilly ardy.  Cooper,  8  T.  R.  645; 
Doe  dem,  Peareon  v.  Roe,  6  Bing.  618) ;  third,  that  the  possession 
now  necessary  need  not  be  more  actual  than  that  formerly  required, 
bat  the  contrary,  the  former  statute  using  the  word  *'  landlord," 
while  the  present  act  uses  the  expression  **  any  other  person  '* 
{BuUer  v.  Meredith,  1 1  Ex.  93 ;  Croft  v.  Lumley,  4  El  &  B.  608) : 
fourth,  that  the  court  will  not  try  questions  of  title  on  affidavit, 
especially  if  collusion  suggested,  but  allow  applicant  to  defend 
where  he  is  really  much  interested  in  the  result  of  the  suit  {Har- 
rington V.  Harrington^  8  U.  C.  L.  J.  80 ;  Webeter  v.  Horeburgh,  8 
U.  C.  L.  J.  32). 

Drapbb,  C.  J. — I  think  the  order  should  go  to  allow  Montgomery 
to  defend.  The  defendant  may  be  treated  as  in  possession  under 
Montgomlsry,  and  as  between  them  a  tenant  to  him.  Then  the 
defend&nt  seems  to  be  willing  to  aid  the  plaintiff,  which  will 
unavoidably  be  a  detriment  to  Montgomery's  interests.  The 
application  is  plainly  that  of  Montgomery,  who  appears  to  be  the 
first  mortgagee  of  defendant,  ^e  plaintiff  having  taken  a  subse- 
quent mortgage  from  him. 

I  therefore  grant  the  order,  on  payment  of  co^ts ;  Montgomery 
to  appear  forthwith,  and  take  short  notice  of  trial  if  necessary. 

Summons  absolute. 


RoBBBT  A.  Land  v.  Jaspkr  T.  Gilkison  and  Humphbbt  AsTHini 

Il/ecttikent-^WHt  qf  injunetion  refuud. 

Hdd,  tbat  the  Omnmon  Law  Procedare  Act  does  not  anthnrise  the  iwniing  of  « 
writ  of  Injunction  In  an  Action  of  fjeetment.  The  law  Is  now  nettled.  Decl- 
■iooa  to  the  eontrary  in  Upper  Canada  are  no  longer  to  be  followed. 

(April,  1861 ) 

This  was  an  action  of  ejectment.     It  appeared  that  defendant 
Arthur  executed  a  mortgage  to  the  defendant  Jaspar  T.  Gilkison, 


on  certain  land  in  the  township  of  Barton,  which  mortgage  defen- 
dant Gilkison  subsequently  assigned  to  the  plaintiff. 

Default  having  been  made  in  the  payment  of  the  mortgage 
money,  this  action  was  brought. 

Plaintiff,  on  an  affidavit  that  the  defendant  threatened  to  removo 
the  buildings,  dwelling  houses  and  fences  off  the  mortgaged  land, 
applied  for  a  writ  of  injunction. 

Harrison,  in  support  of  the  application,  cited  Robim  ▼.  Porter,  2 
U.C.  L.  J.  280 ;  BeU  t.  White,  8  lb.  107  ;  Fraeer  v.  Robint,  lb.  112. 

BuBNS,  J. — It  is  not  now  the  practice  to  allow  the  issue  of  writs 
of  injunction  in  actions  of  ejectment  At  one  time  I  held  different- 
ly ;  but  since  Haglis  v.  Le  Grot,  2  C.  B.  N.  S.  818,  I  have  always 
refused  applications  for  writs  of  injunction  in  actions  of  ejectment 
That  case  decides  that  the  Common  Law  Procedure  Act  does  not 
authorize  the  issue  of  the  writ  in  any  such  action.  Most,  if  not  all 
of  my  brother  judges  concur  with  that  decision. 


BoVLTOir  T.   RiTTTAV. 


23  Vte.  Cbp.  42  «.  i.—R^ereneefor  Trial  to  Qmnty  Juige^When. 

Hdd,  that  under  etatnte  23  Tie,  cap.  42,  lee,  4.  to  warrant  a  Judge  of  the  anperlnr 
conru  in  referring  a  cauae  for  trial  to  a  Judge  of  the  oouuty  court,  the  writ 
muat  not  ooljr  be  inued  from,  but  venue  laid  in  the  count/  to  which  the  i«> 
ferenoH  for  trial  is  requinsd. 

Where  a  defence  la  one  not  merrly  for  time,  it  may  he  doubtfhl,  particularly  if 
the  amount  is  large,  if  a*Judge  would  direct  the  trial  of  the  iakue  before  a 
county  court  judge  against  the  consent  or  the  detbndant 

(May  29, 1861.) 

O'Brien  obtained  a  summons  to  shew  cause  why  this  case 
should  not  be  tried  before  the  judge  of  the  county  court  of  Nor- 
thumberland and  Durham.  The  writ  was  taken  out  at  Cobourg 
but  the  venue  laid  in  Norfolk.  The  defendant  pleaded  a  special 
plea,  which  plaintiff  in  his  affidavit  in  support  of  the  summons 
stated  was  not  true. 

Beaty  shewed  cause,  filing  an  affidavit  of  the  defendant.  He 
objected  to  the  summons  on  the  ground  that  the  venue  being  laid 
in  Norfolk  the  cause  must,  could  not  be  referred  to  a  judge  of 
another  county ;  and  further,  that  on  the  facts  and  pleadings,  as 
appeared  by  the  papers  filed,  the  cause  was  not  such  a  one  as 
came  within  the  meaning  of  the  statute. 

0*Brien,  contra,  contended  that  the  statute  provided  that  the 
cause  should  be  referred  to  the  judge  of  the  county  court  where 
action  was  commenced i  that  the  suit  was  commenced  when  writ  was 
issued  ;  that  the  statute  in  cases  of  this  sort  did  away  with  the  rale 
of  law  as  to  trying  a  cause  where  the  venue  is  laid  ;  that  the  plea 
even  if  true,  shewed  no  defence  to  the  action ;  and  that  the  cause 
could  be  more  satisfactorily  tried  before  the  judge  of  county  court. 
He  also  applied  to  amend,  if  necessary,  the  summons  by  referring 
the  cause  for  trial  to  the  county  judge  of  Norfolk,  or  by  changing 
venue  to  Northumberland. 

Richards,  J. — The  statute  requires  that  the  ispue  shall  be  tried 
by  the  judge  of  the  county  where  the  action  was  commenced,  *'  and 
such  action  shall  be  tried  there  accordingly,  and  the  record  shall 
be  made  up  as  in  other  cases." 

I  take  it  for  granted  that  the  issue  must  be  tried  in  the  county 
where  the  venue  is  laid,  unless  it  appears  from  the  statute  that 
the  legislature  intended  some  other  course  should  be  taken.  It  is 
doubtless  requisite  that  the  issue  should  be  tried  in  the  county 
court  of  the  crunty  where  the  action  was  commenced,  but  as  the 
venue  here  is  not  in  that  county,  it  seem^  to  me  that  the  case 
cannot  properly  be  tried  there,  whilst  the  venue  is  laid  in  another 
county. 

The  plaintiff  asks  me  now  to  make  an  order  to  amend  the  de- 
claration by  changing  the  venue  to  the  United  Counties  of  Nor- 
thumberland and  Durham,  and  then  to  make  his  summons  abso- 
lute. It  is  not  desirable  at  any  time  to  make  an  ordor  for  a  dif- 
ferent object  than  that  sought  in  the  summons,  though  it  is  some- 
times done,  when  it  is  with  a  view  to  carry  out  the  same  purpose 
that  the  summons  seeks  to  accomplish.  In  this  case,  however, 
the  only  object  to  bo  gained  is  to  get  down  the  trial  sooner  than 
would  be  the  case  if  the  action  were  tried  in  the  superior  court. 

The  plnint.ff  sues  on  a  note  which  he  apparently  acquired  after 
it  became  due.  The  defendant  entertains  a  strong  opinion  that 
the  plaintiff  is  not  entitled  to  reooTer,  and  is  most  anxious  to 
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have  the  oaase  tried  before  » judge  of  one  of  the  superior  eonrto, 
ftud  f wean  that  difficult  questions  of  law  and  fact  are  Ukelj  to 

ariae. 

Undpr  these  eircumRtanoes,  without  expressly  refusing  to  grant 
the  order  because  the  case  can  be  more  gatiMfiu'torily  tried  before 
a  judge  of  one  of  the  superior  courts,  I  shall  refuse  to  amend  the  de- 
clrtration  by  changing  the  venue  to  Northumberland  and  Durham; 
and  in  the  view  I  take  of  the  statute  and  the  rule  of  law  as  to  try- 
ing a  cause  in  the  cuunty  where  the  Tenue  is  laid,  I  must  refuse 
to  malie  the  order. 

As  the  point  is  new  the  summons  will  be  discharged  without 
costs. 

Where  a  defiBuee  is  one  not  merely  for  time,  it  may  be  doubtful, 
particularly  if  the  amount  is  large,  if  a  judge  would  direct  the 
trial  of  the  issue  before  the  county  judge  against  the  consent  of 
the  defendant 

Summons  discharged  without  costs. 


ELECTION   CASES. 


(JS^poHed  6y  Bobibt  A.  Harumh,  Eiq.,  BarriiteiHa-Ifiw.) 
(Bttan  His  Honor  A.  Looo,  Oonnty  Judgo  of  ttio  Ooan^  of  Wentworth.) 

THI  QuaBK  ox   THI   &ILAT10H   OF   HlMAT  LUTZ  A0AIM8T  JOHIT 

W.  Hopkins. 

JfimfWma  Eliirtim—Duiif  nf  Rdtxming  Ofetr^-AfffmHon  ff  Vntt^QwOifUaHem 
of  rotera—fhuH  nf  Rarisinnr-PUwer  to  aUw  BxtO^CUm  of  IW^lie^'DtUg  qf 
JMNmsiv  Ojfi»r^Sarutinp. 

If  a  Keturoing  Ofllovr.  vpim  fllMnT»Hiig  an  MTor  to  tho  entry  of  a  toI»  bus  th« 
power  to  inaki*  the  ntCfMary  onrrwtion.  he  ma«t  OMke  U  prompUy,  aBd  ooly 
In  a  CMi*  wheie  tho  mtsttke  in  making  the  entry  in  b^ond  a  doubt. 

It  in  the  dntr  of  the  Returning  OfflcHr  at  the  einee  or  the  poll  to  add  up  th» 
Bumber  of  votes  Riven  for  each  eandldatH»  and  pnbllcly  to  decliire  the  state  of 
tbe  poll  and  If  there  ii  a  tie  or  cqaali'y  of  Totfte  to  decl  ire  his  intentloa  to  TOtO) 
and  tb**  name  of  tbe  randldwte  fur  whonn  be  gives  bin  vote. 

Qnttre,  did  ib«  Netuming  Offleer  under  tbe  drenmstaooee  stated  In  this  eese 
i>r(^rly  dlMrharge  that  duty  f 

where  the  watrh  of  tbe  Returniog  Oflo^r  was  used  on  tbe  flmt  day  to  open  and 
cloee  the  poil,  and  again  to  open  It  ou  tbe  aecoBd  day  witbont  ol^ertion  as  to 
Its  oorreetnesM,  tbe  time  marked  hy  bis  wateh  may  be  properly  taken  as  the 
correct  time  at  tbe  cloee  of  the  p<>ll. 

If  a  voter  in  good  time  present  hfmitetf  at  the  poll  for  tbe  parpoes  of  voting  be 
has  a  ri|(bt  Vt  have  bis  vot«*  reenrded,  though  bv  tlM  dday  of  the  opposite  party 
tn  obstrneting  bis  purpose  it  may  be  a  minute  after  tbe  boar  appointed  Ibr  the 
close  of  tbe  poll  when  the  vote  is  rsonrdiid. 

Where  a  voter  had  partrd  with  the  property  In  respect  fo  which  be  roted  belbre 
tbe  time  of  the  election,  held  that  he  bad  no  legal  vote^ 

▲  Conn  of  Revision  baa  no  power  by  mere  motion,  at  tiM  lostanoe  of  a  member 
of  tbe  court,  to  order  any  namee  that  they  think  are  omitted  or  wrnngly 
Inserted,  to  be  added  or  struck  out.  Tn  order  to  give  tbem  jurisdiction  a  com- 
pbiint  must  be  marie,  and  that  complaint  tbay  are  eequlred  to  trr. 

Kame«  improperly  added  t»i  an  asseesment  roll  by  a  Quart  of  ILsvislon  will,  in  tlw» 
event  of  s  M'  uiiny  af  cr  an  election  be  struck  off. 

A  pereoB  otherwise  dnly  qnalMled  to  vote  at  a  ««unielpal  election  is  not  dIsqnsU- 
fled  by  tbe  elmple  ftok  of  a  diange  of  reeidMiee  from  one  ward  to  aaotner  In 
the  same  Township. 

Qtusre.  as  to  tbe  distinction  between  mere  " bonasholden "  and  "tenants.*'  fl>r 
the  purpose  of  voting  at  a  Mnnlepal  election  f 

[23rd  fthnurj,  1861.] 

The  relator  in  his  stitement  set  forth,  that  defendant  had  not 
been  dnlj  elected,  and  unjustly  usurped  the  office  of  Township 
Councillor  for  ward  number  four  of  the  Towuship  of  Salrfleet,  in 
the  County  of  Wentworth,  under  the  pretence  of  an  election  held 
on  the  seventh  day  of  January,  one  thousand  eight  hundred  snd 
sixty  one,  and  following  days,  at  Burlington  Beach,  in  the  said 
ward  number  four,  in  the  Township  of  Saltfleet,  in  the  said 
County  of  Wentworth;  nnd  that  the  relator  was  duly  elected 
thereto,  and  ought  to  hftve  been  returned  at  such  election,  and 
declaring  that  the  said  relator  had  an  interest  in  the  said  election 
as  a  cnndidate,  stated  the  following  causes  why  the  election  of 
defendant  to  the  office  should  be  declared  invalid  and  void,  and 
relHtor  only  elected  thereto. 

Firtt.  That  said  election  was  not  completed  according  to  law 
in  this : 

1.  That  the  returning  officer  for  the  said  ward  (Wilber  W. 
Waterbury)  at  the  dose  of  the  poU  for  the  election  of  oonooillor 
for  the  paid  ward  number  four,  did  not  add  up  the  number  of 
▼otes  set  down  for  the  relator  and  defendant^  th^  respective  candi- 
dates for  councillor  for  the  ward,  and  publicly  declare  the  same, 
and  in  case  of  an  equal  number  of  votes  give  the  casting  vote  for 
oae  of  tha  said  eandidatM  to  aa  to  daoiddi  tha  aleoUoa ;  but  on.  the 


contrary  entered  his  own  name  as  an  elector,  and  then  declared 
defendant  councillor  for  the  said  ward,  without  first  adding  up  tha 
number  of  votes  set  down  for  relator  and  defendant  or  either  of 
them. 

2.  That  the  last  vote,  other  than  that  of  the  said  returning 
officer  as  set  down  for  the  defendant,  was  so  set  down  after  the 
hour  of  four  of  the  clock  in  the  afternoon  of  the  eighth  day  of 
January  last,  being  the  second  and  last  day  of  the  said  election. 

8.  That  the  said  returning  officer  in  his  certificate  attached  to 
his  return  of  the  said  election  to  the  cleriL  of  the  Municipality  of 
Saltfleet,  did  not  state  fbr  what  ward  or  for  what  year  the  said 
John  W.  Hopkins  was  elected. 

Steond,  That  the  defendant  was  not  dnly  or  legaily  elected  or 
returned  as  oouncillor  for  the  said  ward  in  this: 

1.  That  at  the  instance  of  the  defendant  there  was  illegally  and 
fraudulently  entered  upon  what  purports  to  be  the  last  revised 
assessment  rull  for  the  said  ward  number  four,  aa  eleetdrs,  tbe 
names  of  seven  unqualified  persons,  namely,  Cbas,  Bates,  Robert 
Fletcher,  Ashman  P.  Coombs,  Samuel  BaMman,  Philip  Beal,  Oeo. 
Snook,  and  John  Forbes;  and  that  three  of  the  unqualified  persons, 
namely,  Robert  Fletcher,  A»*hman  Coombs,  and  Thomas  Batemao, 
tenderad  their  votes  at  the  electioa  for  the  said  ward  number  four, 
and  that  the  returning  officer  set  down  their  names  and  votes  for 
the  defeniant,  although  the  votes  were  dnly  objected  to  previous 
to  the  same  having  been  entered  or  given. 

2.  That  the  list  of  qualified  electors  furnished  by  the  clerk  of 
the  said  Township  to  the  returning  officer  contained  the  names  of 
of  several  persons  who  were  not  rated  for  ratable  real  property 
upon  the  last  revised  afsessment  roll  as  the  same  was  passed  by 
the  Court  of  Revision,  and  three  of  the  said  parties,  namely,  the 
parties  last  aforesaid,  gave  their  votes  for  the  defendant,  and  the 
same  were  so  set  down  by  the  returning  officer,  although  duly 
objected  to  previous  to  the  same  havitg  been  entered. 

8.  That  the  said  returning  officer,  upon  the  application  of  the 
defendant,  erased  the  vote  of  one  Thomas  Armstrong  which  had 
been  set  down  in  the  poll  book  for  the  said  Henry  Luis,  and 
entered  the  same  for  the  defendant,  although  the  vote  had  been 
so  entered  for  the  relator  the  day  previous  to  the  same  having 
been  erased,  and  without  application  having  first  been  made  by 
the  elector  to  have  the  same  so  altered  as  aforesaid. 

4.  That  the  defendant  did  pay,  or  caused  to  be  paid,  or  promised 
to  pay,  to  one  or  more  of  the  electors  who  Toted  for  him  at  the 
said  election,  a  consideration  or  reward  for  the  vote  he  or  they 
tendered  and  gave  at  the  said  election. 

5.  That  the  defendant  was  appointed  by  the  Municipal  Council 
of  the  said  Townchip  of  Saltfleet,  an  officer  or  commissioner  for 
expending  and  paying  certain  monies  belonging  to  the  said  Mun- 
icipality, and  that  a  portion  of  the  monies  was  still  retained  by 
the  defendant,  and  that  he  was  at  the  time  of  the  said  election, 
and  still  is  liable  to  tho  said  Municipality,  for  the  payment  of  the 
monies. 

6.  That  the  defendant  can  and  may  claim  a  remuneration  from 
the  said  Municipality  for  his  services  as  such  commissioner  or 
officer  as  last  aforesaid. 

Third,  That  the  relator  should  be  declared  duly  elected  to  the 
said  office  of  township  councillor  for  the  said  ward  number  four 
in  the  said  Township  of  Saltfleet,  bQcanse  he  had  a  majority  of  the 
legal  votes  set  down  for  the  respective  candidates  at  the  tud 
election. 

The  evidence  given  was  oral,  and  briefly  as  foUows : 

Fob  Bblatob. 

1.  Oeorge  Loiteridge, — ^Was  present  at  the  close  of  the  election 
on  the  second  day,  and  was  near  the  returning  officer ;  di'1  not 
hear  him  declare  there  was  a  tie  before  he,  the  returning  officer, 
voted ;  heard  parties  say  before  one  Declos  voted  that  it  was  four 
o'clock,  and  that  the  poll  should  be  closed. 

2.  Robert  R,  Waddell, — Saw  the  name  of  Thomas  Armstrong 
entered  as  a  voter  for  relator ;  by  the  clock  in  the  house  it  was 
after  four  o*clock  when  Declos  voted  ;  immediately  afterwards  the 
returning  officer,  without  miking  any  declaration  of  the  state  of 
the  poll,  wrote  his  own  name  and  declared  defendant  elected;  on 
the  second  day  heard  the  returning  officer  had  changed  tho  vote 
of  Thomas  Armstceng;  his  (athor  died    inteatata  aa  to  landa  in 
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the  wftrd ;  hie  name  and  that  of  his  brother  were  entered  on  the 
assessment  roll  as  owners  of  the  land ;  the  land  bad  been  pre- 
Tiunsljr  sold  by  a  decree  of  the  Court  of  Chancery  nnder  a  jad^- 
ment  against  him,  but  no  oonveyance  settled  at  the  time  of  the 
election. 

8.  Patrick  Crawford, — Was  close  by  the  returning  officer  on  the 
second  day  of  the  election  and  did  not  bear  him  declare  the  state 
of  the  poll  before  voting ;  several  pariies  declared  it  was  after  four 
o'clock  before  Declos  Toted. 

4.  William  Clarkton, — Did  not  own  the  property  in  respect  to 
which  he  voted  ;  was  not  living  on  the  lot  at  the  time  be  voted  ; 
was  not  tenant  to  any  one  of  the  lot  in  respect  to  which  he  voted. 

6.  Robert  Fletcher, — Bid  not  own  the  property  in  respect  to 
which  he  voted ;  did  not  lease  it  from  any  one ;  lived  with  his 
father ;  his  father  professed  to  own  the  house ;  had  no  share  or 
interest  in  it 

6.  Matthew  Darui.—WM  Township  Clerk  of  Saltfleet  in  1860; 
at  a  meeting  of  the  Court  of  Revision  in  May,  1860,  the  names  of 
Ashman  Coombs,  Robert  Fletcher,  Robert  Bateman,  and  some 
others,  were  put  upon  the  assessment  roll ;  produced  the  original 
motion  moved  and  seconded  for  the  purpose  of  adding  the  names ; 
no  application  in  writing  was  made  by  them  or  any  other  person 
to  have  their  names  put  on  the  roll ;  added  the  names  to  the  roll 
in  accordance  with  the  resolutions. 

7.  William  Spear.— "Wvlb  assessor  of  the  ward  in  1860  ;  did  not 
put  the  names  of  Coombs,  Bateman  and  Fletcher  on  the  roll, 
because  th«>y  were  not  living  in  the  ward  at  the  time. 

8.  Joseph  Deeloi. — Had  sold  the  property  in  respect  to  which  he 
voted  about  two  months  previous  to  the  election  ;  was  jostled  at 
the  poll,  Hud  an  attempt  made  to  prevent  him  reaching  the  poll. 

9.  WtUiam  Aneley. — Was  present  at  the  close  of  the  election  ; 
there  was  a  watch  on  the  table  from  which  the  returning  officer 
kept  time ;  beard  the  returning  officer  say  before  Declos  came  that 
it  only  wanted  a  quarter  of  a  minute  to  four  o'clock ;  afterwards  the 
name  of  Declos  was  put  down,  when  the  returning  officer  made 
the  remark  looked  at  the  watch  and  saw  thehand  just  at  four  o'clock. 

10.  John  Taif. — Voted  on  Government  property,  paid  no  rent, 
lived  on  Burlington  Beach,  paid  taxes,  occupied  a  house. 

1 1.  John  Ztpin^ftoiM.— similar  evidence  in  regard  to  property  as 
that  of  last  witness. 

12.  Frederick  Cory. — The  same. 

18.  Mortimer  Cory — ^Was  at  the  election  at  the  dose  of  the  poll ; 
was  there  when  Declos  voted,  it  was  then  four  o'clock  or  aa  near  to 
it  aa  could  be,  there  was  noise  and  confusion. 

Fob  Df  find  art. 

1.  W.  W,  Waterhury.—^M  returning  officer;  recorded  Arm 
strong's  vote,  his  vote  was  for  defendant  but  by  mistake  recorded 
for  relator ;  mistake  discovered  shortly  after ;  afraid  at  the  time 
to  alter  it,  next  day  did  so;  just  before  close  of  pell  had  a  watch 
in  his  hand,  observed  that  it  wanted  1}  minutes  to  four  o'clock ; 
recorded  Declos'  vote  before  four  o'clock.  At  the  close  of  the  poll 
declared  a  tie,  and  recorded  his  vote  for  defendant ;  did  not  pre- 
viouitly  add  up  the  votes  but  knew  the  state  of  the  poll ;  great 
noise  in  the  room  at  the  time. 

2.  Henry  Waterbury. — Heard  the  returning  officer  declare  a  tie 
before  be  voted. 

8.  Thomag  Armsfrony, — Voted  for  defendant,  heard  that  vote 
by  mistake  recorded  for  relator,  had  left  polling  place  at  the  time. 

4.  Aha  G.  Jonea.~^yfna  a  member  of  the  council  when  the 
names  were  added,  such  additions  are  often  made,  the  names  were 
put  on  with  the  view  of  making  the  parties  liable  to  pay  taxes. 

6.  Borace  Coombs. — Ashworth  Coombs,  his  brottier,  came  to 
live  nn  the  place  for  which  assessed  about  the  last  of  April  or  first 
of  May. 

6.  James  Williamson. — Know  Francis  Lewis ;  he  did  not  own 
land  for  which  assessed  either  as  freeholder  or  householder. 

7.  William  Spera. — Andrew  Murray  not  a  resident  of  the  Town- 
ship at  time  of  assessment,  William  McDowell  not  a  resident  at 
time  of  as«(es8ment. 

8.  Eben  ttr  Jones.-^Knom  McDowell,  he  lives  in  RamelUn ; 
know  Andrew  Murray,  he  lives  in  Township  of  Barton. 

%  Bob9fUCrosthwait$,'^omborat»d  last  witnesi. 


Fob  Rblatob. 

1.  John  Martin. — Saw  Declos  go  in  to  vote;  just  before  he 
passed  was  asked  what  time  it  was,  looked  at  his  watch  and  found 
that  it  was  eight  minutes  past  four  o'clock. 

2.  Oeorge  Snook^  j'un, — Brother  owns  the  house  at  BurlingtOB 
Beach,  boarded  with  him ;  was  assessed  with  his  father  for  pro- 
perty of  which  afterwards  dispossessed. 

8.  Henry  Pollard. — iJelf  and  father  joint  tenants  of  property  in 
respect  of  which  voted. 

4.  James  Oage. — Know  Michael  Connoly,  jnn.,  know  his  fkther; 
think  there  is  some  arrangement  between  them  by  which  the  son 
has  an  interest  in  the  lease. 

5.  Hervard  Heales  — Know  Samnel  Lewis,  he  lives  with  me ; 
has  a  separate  part  of  the  house. 

6.  Robert  Cross:hwaite, — Know  the  Connolys,  father  and  son ; 
they  removed  from  the  ward  in  the  fall ;  they  live  in  another  ward 
of  same  Township. 

7.  Ashman  Coombs. — Moved  to  ward  number  four  from  ward 
number  one  in  May  last,  was  assessed  in  ward  number  one  for  a 
house. 

8.  Samuel  Bateman. — Took  five  acres  from  Mr.  Nash,  went  to 
live  there  on  1st  May;  did  not  make  application  to  any  one  to 
have  name  placed  on  the  roll. 

9.  Thomas  Cross, — Know  James  Waddell,  John  Livingstone,  W. 
Johnston,  Robert  Bruit,  Wm  Andrews,  John  Taif  and  Alexander 
Brown ;  they  live  on  Burlington  Beach,  are  all  fishermen  except 
Johnston,  who  is  ferryman  at  the  canal,  it  is  a  Government  ferry.     » 

10.  David  McRae,—  Lives  on  the  beach ;  has  » lease  from  year 
to  year  from  Mr.  Lotteridge. 

11.  John  McQaaig^  Superintendent  of  fisheries  for  Upper  Cnna- 
da. — James  Waddell  has  no  leave ;  same  of  Livingston,  Johnston, 
Bruit.  Andrews  and  Taif.  Brown  was  in  treaty  for  a  lea«e,  but 
transferred  his  right  to  one  Perry.  Did  not  take  leases  until  after 
May,  1860.  Believe  that  John  Dynes  is  a  freeholder.  None  of 
the  othera  are  freeholders.  Have  a  mere  right  of  fishing.  The 
beach  belongs  to  the  government.  Benjamin  Sherman,  Charles 
Cary,  Fredprick  Cnry,  and  Nehemiali  Cary  have  leases.  Zacharia 
Cary  and  William  Snook  have  no  leases.  The  leases  were  all 
granted  in  Mny  last 

12.  Mortimer  Cary, — Know  James  Waddell,  John  Livingston, 
Wm.  Johnston,  Robert  Bruit,  Wm.  Andrews,  John  Taif  and  Alex. 
Brown ;  all  lived  on  the  beach  at  the  time  of  the  election.. 

For  DariKDAMT. 

1.  Gearys  Crossthwaite. — Know  James  McCroon,  a  young  man 
living  with  his  father ;  has  no  interest  in  the  property. 

2.  Wm.  ^era. — Assessed  James  McCroon  by  his  request ;  did 
not  tell  me  how  to  assess  him,  whether  as  a  freeholder  or  house- 
holder. 

8.  Ehenezer  Jbn^^.^-Know  James  McCroon ;  he  told  me  he  had 
no  lease,  said  he  meant  to  get  oa  the  assessment  roll  that  he  might 
have  a  vote. 

Sadlier  for  relator.    Freeman,  Q.  (7.,  for  defbndant 

LoQiK,  Co.  J. — The  first  point  to  be  decided  is  as  to  the  right  of 
the  returning  offictsr  to  alter  the  vote  of  Thomas  Armstroug  in  the 
poll  book.  The  cases  of  Rfffiaa  ex  rel.  Mitchell  v.  Rankin  et  al.,  2 
U.  C,  Ch.  R.  162,  and  Regina  ex  rel.  Acheson  v.  Donoghue,  16  U. 
C.  Q.  B.,  645,  do  not  in  my  opinion  decide  that  a  returning  officer 
cannot  nnder  any  circumstances  change  the  entry  nf  a  vote  in  the 
poll  book,  but  tbey  do  shew  that  the  returning  officer,  if  he  has 
the  power  to  make  the  alteration,  must  make  it  promptly  and  in 
a  case  where  the  mistake  in  making  the  entry  is  beyond  a  dnubt. 

I  do  not  think  this  is  so  clear  a  case  of  an  erroneous  entry  as 
would  justify  the  returning  officer  in  making  the  change.  The 
returning  officer  did  not  discover  the  error  for  some  time  after  the 
vote  was  given,  until  Mr.  Waddell  observed  that  he  had  voted  for 
the  relator,  when  a  dispute  seems  to  have  arisen  about  the  vote 
and  the  right  of  the  returning  officer  npon  his  own  recollection  to 
alter  the  entry.  It  is  as  probable  that  the  returning  officer  may 
have  been  mistaken  in  his  recollection  of  the  vote  as  that  be  made 
a  wrong  entry  of  it  when  it  was  iciven.  The  only  evidence  given 
to  corroborate  the  returning  officer's  evidence  is  that  of  Arm- 
strong himself.  His  conduct  at  the  time  was  rather  equivocal,  so 
ai  to  leave  it  a  matter  of  doubt  for  whom  he  gav«  hia  vot*. 
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Although  he  was  present  when  the  entry  of  the  vote  was  obsenred 
by  Mr.  Waddell,  he  did  not  apply  to  bare  the  Tote  changed  or 
apparently  say  that  it  was  wrong ;  but  on  the  contrary  appeared 
to  assent  to  the  correctness  of  the  entry  of  the  Tote  by  saying  that 
he  supposed  it  was  all  right.  The  law  yery  properly  will  not  per- 
mit a  returning  officer  to  change  the  entry  of  a  Tote  except  in  a 
Tery  clear  case  of  a  mistake.  I  do  not  think  this  is  such  a  case, 
and  that  the  Tote  of  Thomas  Armstrong  must  be  struck  off. 

Had  the  alteration  not  been  made  the  returning  officer  could  not 
hate  voted,  as  there  would  not  have  been  a  tie,  and  therefore  his 
vote  must  also  be  struck  off.  It  is  the  duty  of  the  returning 
officer  at  the  close  of  the  poll  to  add  up  the  votes  given  for  each 
candidate  and  publicly  declare  the  state  of  the  poll,  and  if  there 
is  a  tie  or  equality  of  votes  to  declare  his  intention  to  vote  and 
the  name  of^the  candidate  for  whom  he  gives  his  vote  (Reffina  ex 
rel,  Couplandv,  Webiter,  6  U.  C.  L.  J.  39).  In  this  case  the 
returning  officer  did  not  add  up  the  votes,  but  there  is  evidence 
that  he  declared  that  there  was  a  tie,  although  few  in  the  room 
seem  to  have  heard  it,  nor  does  it  appear  that  he  declared  for 
whom  he  intended  to  vote ;  his  vote,  however,  having  already  been 
disposed  of,  it  is  not  necessary  to  say  whether  or  not  he  complied 
sufficiently  with  the  requirements  of  the  law  in  the  way  he  made 
the  declaration  of  the  state  of  the  poll  and  gave  his  vote. 

As  to  the  alleged  keeping  open  the  poll  after  four  o'clock  on  the 
second  day  of  the  election,  I  could  not  on  the  evidence  hold  that 
it  was  after  four  o'clock  when  Declos  presented  himself  at  the  poll 
to  give  his  vote.  The  returning  officer's  watch  was  used  on  the 
first  day  to  open  and  close  the  poll,  and  again  to  open  it  on  the 
second  day.  No  objection  seems  to  have  been  made  to  its  correct- 
ness then,  and  I  think  the  time  marked  by  his  watch  was  properly 
taken  as  the  correct  time  at  the  dose  of  the  poll.  By  his  watch 
it  was  not  quite  four  o'clock  when  Declos  presented  himself  at  the 
poll  to  vote.  I  think  also,  that  if  a  voter  presents  himself  at  the 
poll  for  the  purpose  of  voting  he  has  a  right  to  have  his  vote 
recorded,  though  by  the  delay  of  the  opposite  party  in  pushing 
him  about  and  requiring  the  oath  to  be  taken,  in  this  case  it  may 
be  a  minute  after  the  hour  before  his  vote  is  recorded. 

It  is  admitted  that  Robert  Fletcher  and  Henry  Pollard,  who 
voted  for  Hopkins,  were  not  householders  at  the  time,  and  tJiere- 
fore  had  no  votes,  their  votes  must  therefore  be  struck  off. 

I  think  that  Joseph  Declos  bad  no  vote,  he  voted  on  property 
which  he  had  sold  and  conveyed  away  some  months  before  the 
election.  The  statute  requtres  that  the  voter  ahuuld  be  a  free- 
holder or  a  householder  at  the  time  of  this  election.  The  75th 
section  of  the  Act  declares  that  the  electors  of  the  Municipality 
shall  be  the  male  freeholders  thereof,  &c.,  and  who  were  severally 
rated,  &c.  The  electors  must  be  freeholders  of  the  Municipality 
at  the  time  of  the  election,  and  also  rated  upon  the  last  (revised) 
assessment  roll, — both  conditions  are  necessary  to  give  a  good  vote. 

The  name  of  Joseph  Declos  must  therefore  be  struck  out,  and 
the  name  of  George  Snook,  the  younger,  for  the  same  reason  that 
he  was  not  a  householder  at  the  time  of  the  election. 

Michael  Connelly,  the  younger,  was  not  at  the  time  of  the  elec- 
tion a  householder,  and  his  vote  should  therefore  be  struck  out. 
I  think  that  William  Clarkson  had  no  vote,  he  was  neither  propri- 
etor nor  tenant  of  the  property  for  which  he  was  rated,  his  vote 
must  be  struck  out. 

I  consider  that  the  names  of  Ashman  Coombs  and  Samuel  Bate- 
man  were  informally  and  wrongfully  put  upon  the  assessment  roll 
'  As  the  assessment  roll  is  taken  as  the  list  of  those  who  are  entitled 
to  vote  not  only  at  Municipal  but  also  at  Parliamentary  elections, 
and  as  those  whose  names  are  upon  the*roll  have  prima  facie  a 
right  to  vote,  it  is  of  great  importance  to  the  purity  of  elections 
that  no  tampering  with  or  alterations  of  the  roll  should  be  permit- 
ted, except  in  the  way  pointed  out  by  the  statute.  The  assessment 
Act,  section  sixty,  points  out  the  way  by  which  any  omission  in 
the  roll  can  be  supplied,  and  the  mode  pointed  out  by  the  statute 
must  be  strictly  followed.  Written  notice  must  be  given  to  the 
olerk  of  the  municipality,  whose  duty  it  is  to  put  up  in  a  public 
place  a  list  of  all  appeals.  Then  when  the  court  sits  the  several 
appeals  are  tried.  Everything  is  required  to  be  done  openly  and 
publicly.  The  Court  of  Revision  have  no  power  by  mere  motion 
at  the  instance  of  any  member  of  the  court  to  order  that  an 
namei  that  they  think  art  omitted  or  wrongly  inserted  or  assess 
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be  added  or  struck  out.  In  order  to  give  them  jurisdiction  a  com- 
plaint must  be  made,  and  that  complaint  they  are  required  to  try. 
The  County  Judge  to  whom  there  is  an  appeal  might  as  well  take 
the  roll  after  it  had  passed  through  the  Court  of  RcTision  and  add 
or  strike  out  names  without  any  complaint  made  to  him  as  pointed 
out  by  the  Act,  as  that  the  Court  of  Revision  ahoold  assume  a 
jurisdiction  without  a  complaint  made  to  them. 

I  think  then  that  the  namea  of  Ashman  Coombs  and  8ao:n«l 
Bateman,  having  been  irregularly  put  upon  the  assessment  roll* 
should  be  struck  out  of  the  poll  book. 

Michael  Connelly  the  older,  whose  vote  is  objected  to  by  the 
relator  on  the  ground,  that  at  the  time  of  the  election  he  was  not 
a  householder  in  the  ward,  though  a  householder  in  the  Muni- 
cipality (and  the  case  of  Reffina  ez  rel,  ToUen  v.  Benn,  4  L.  J.  U. 
C,  262,  is  relied  on)  hsd  in  my  opinion  a  good  vo  e.  The  case 
cited  was  decided  upon  the  construction  of  the  statute  16  Vic.  cap. 
181,  sec.  10,  which  is  very  different  from  the  Municipal  Act  now 
in  force.  The  act  16  Vic.  gave  votes  to  the  freeholders  and  house- 
holders of  the  township  or  trar  J,  who  at  the  time  of  the  election 
should  be  resident  in  such  township  or  ward ;  whereas  the  pre- 
sent municipal  act  gives  votes  to  the  freeholders  and  househol- 
ders of  the  municipality  who  were  rated  on  the  last  revised  assess- 
ment roll  for  real  property  in  the  municipality.  In  the  interpre- 
tation clause  of  the  statute,  the  word  municipality  is  defined  as 
**  any  locality  the  inhabitants  of  which  are  incorporated  under  the 
Act,  but  it  does  not  mean  a  police  village."  A  rural  ward  is  not 
incorporated  under  the  municipal  act,  the  act  does  not  recognise 
anything  less  than  a  township  as  a  corporate  body.  And  again, 
by  sec:  78  of  the  municipal  act  it  is  provided  that  no  elector  shall 
vote  in  more  than  one  ward,  and  if  intiUed  to  vote  in  the  ward 
in  which  he  resides,  he  shall  not  be  entitled  to  vote  in  any  other 
ward."  That  clause  being  formed  apparently  to  meet  the  case  of 
a  tenant  being  assessed  in  one  ward  but  who  has  afterwards  moved 
into  another  ward  in  the  same  municipality  in  which  he  would 
have  no  vote  because  he  could  not  be  on  the  assessment  roll  of 
that  ward.  I  hold  then,  that  Michael  Connolly,  the  elder,  who 
removed  from  the  ward  in  which  he  was  assessed,  to  another  in 
which  he  is  a  house-holder,  had  a  good  vote. 

The  votes  of  Robert  R.  Waddell  and  Dr.  McKay,  given  for  the 
relator,  must  be  struck  out  for  the  same  reason  that  the  vote  of 
Joseph  Declos  was  struck  out,  namely,  that  at  the  time  of  the 
election  they  did  not  own  the  properties  for  which  they  were  re- 
spectively assessed.  In  the  case  of  R.  R.  Waddell,  although  the 
property  had  not  been  conveyed  at  the  time  of  the  election,  it  had 
been  sold  by  the  court  of  chancery ;  Waddell  was  bound  to  carry 
out  the  sale,  and  he  had  not,  therefore,  at  the  time  of  the  election 
such  a  legal  or  equitable  interest  in  the  property  as  would  entitle 
him  to  vote. 

I  think  that  Howard  Heales,  Frsnois  G.  Lewis,  and  James 
McCrone,  the  younger,  were  not  householders  within  the  meaning 
of  the  act.  and  that  their  votes  should  be  struck  out  And  it  is 
admitted  that  W.  McDowell  and  Andrew  Murray  had  no  votes. 

The  poll,  therefore,  after  deducting  the  bad  votes  on  both  sides 
would  stand  thus :  for  the  defendant,  forty-seven  votes  stand  re- 
corded in  the  poll  books,  from  which  number  the  votes  of  Thomas 
Armstrong,  the  Returning  Officer,  Robert  Fletcher,  Henry  Pol- 
lard, Joseph  Declos,  George  Snook,  the  younger,  William  Clark- 
son,  Michael  Connoly,  the  younger.  Ashman  Coombs  and  Samuel 
Bateman,  in  all  ten,  must  be  deducted,  reducing  the  number  of 
voles  to  thirty-seven.  And  for  the  relator  forty-six  votes  were 
recorded,  from  which  seven  votes,  namely,  those  of  R.  R.  Waddell, 
Dr.  McKay,  Howard  Heales,  Francis  G.  Lewis,  James  McCrone, 
the  younger,  W.  McDowell,  and  Andrew  Murray,  must  be  deduc- 
ted, reducing  the  number  of  votes  givm  for  the  relator  to  thirty- 
nine  and  leaving  him  in  a  majority  of  two  votes. 

My  judgment  therefore  is,  that  the  defendant,  John  W.  Hop- 
kins be  removed  from  the  office  of  councillor  for  ward  number 
four  of  the  township  of  Saltfleet,  and  that  the  relator,  Henry 
Lutz,  having  a  msjority  of  legal  votes,  be  adjudged  entitled  to  the 
said  office  of  councillor,  and  under  the  oircumstauces  of  this  case 
I  do  order  that  each  party  pay  his  own  costs. 

On  the  part  of  th»  relator,  the  votes  given  by  the  fishermen  at 
the  beach  for  Hopkins,  were  objected  to  on  the  grounds,  that  al- 
though they  were  householders,    they  were  not  tenants.    The 
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land  on  wliich  they  live  being  government  land,  and  as  they  have 
not  paid  any  or  agreed  to  pay  any,  and  have  no  lease  or  license  of 
occupation  from  the  government,  it  was  contended  that  they  had 
no  votes.  As  it  is  a  matter  of  some  doubt  whether  or  not  they 
have  good  votes,  and  I  have  some  difficulty  in  arriving  at  a  con- 
clusion satisfactory  to  myself,  and  as  without  striking  out  their 
votes  the  relator  has  a  majority  of  good  votes,  and  is  entitled  to 
take  his  seat  as  councillor  for  the  ward,  I  do  not  consider  it  neces- 
sary that  I  should  decide  the  matter.  I  would  merely  state  the 
view  that  I  took  of  the  matter  when  evidence  was  taken  as  to  the 
nature  of  their  occupation.  In  the  case  Re  Charles  v.  Lewis,  2 
U.  C.  Ch.  Rep.  172,  Mr.  Justice  Bums  says  that  the  words  pro- 
prietors and  tenants  in  the  end  of  the  clause  are  used  synony- 
mously with  freeholder  and  householder,  in  the  former  part  of 
the  section,  that  case  was  decided  upon  the  construction  of  18 
and  14  Vic,  chap.  109,  and  although  similar  words  are  used  in 
the  late  municipal  act,  it  would  perhaps  be  going  further  than  the 
'Words  would  warrant  were  I  to  hold  that  in  this  case  they  are 
synonymous,  and  besides  as  was  decided  in  the  same  case,  the 
judge  upon  a  scrutiny  of  votes  is  not  concluded  by  the  assessment 
roll,  but  may  go  behind  it  and  try  whether  the  votes  were  pro- 
perly assessed  in  the  character  in  which  they  appear  on  the  roll. 
I  hold  then  if  the  fishermen  could  shew  any  thing  by  which  their 
occupation  of  the  beach  was  with  the  assent  of  the  Crown  ex- 
pressed or  implied;  though  tbey  had  no  lease,  and  did  not  agree 
to  pay  any  rent,  they  might  be  considered  tenants  at  will  to  the 
Crown,  which  would  be  sufficient  to  give  them  votes.  As  to  what 
is  sufficient  to  create  a  tenancy  at  will,  see  Rex  v.  Fillonglp,  1 
T.  R.,  458;  Rex  v.  CoVett,  R.  &  R.  C.  C,  498;  Rex  ▼.  Joblin, 
R  &  R.  C.  C,  625;  Richardson  ▼.  Lanffridge^  4  Taunt,  128, 
and  Doe  Hall  ▼.  Waod,  14  M.  &  W.,  682.  Nothing  more  could 
be  proved  with  regard  to  these  fi&hermen  than  that  they  had  oc- 
cupied the  portion  of  the  beach  on  which  they  lived,  some  of  them 
for  many  years,  without  being  disturbed  in  their  occupation  by 
the  Crown.  It  is  difficult  to  arrive  at  the  conclusion  that  such  a 
permissive  occupation  by  the  Crown,  against  whom  time  would 
not  run  and  who  cannot  be  charged  with  laches,  would  make  the 
parties  tenants  to  the  Crown. 


(Bttfinv  his  Honor  the  Judge  of  the  County  Court  of  the  Ooonty  of  Emz.) 


Th>  QnXSN  OH  THS  BKLATION  OP  WlLLIAX  FlAHAOAN  V. 

John  MoMahov. 

Mmddpal  BlecUfma—QualifcaUim  qf  Omdidate~-Innl't>f!per^Qmtrael  with  Cor 
■fOffoHan  as  Si/ardyfor  TrtoMurtr  qf  Municipality. 

Bdd,  that  it  is  not  oec«nary  under  tbe  Mventy-thlrd  clatite  CoDSoHdated  Statuten 
Upper  Quiada,  cha|»t«r  flfty^Jour,  to  eonttitiite  an  innkeeper  that  be  ihonld  be 
Ueenaed. 

Mdd,  also,  that  where  a  ffandldnte  for  councillor  wm  an  innkeeper,  bat  eold  hla 
latereet  tt  inirh  tbe  day  on  which  the  election  toolc  place,  but  there  wiis  no 
aittual  ^ange  of  pomieeRien,  he  was  elill  an  innkeeper  within  the  aeveoty-third 
elanw,  chapter  flny-foor,  Consolidated  Statutes  for  Upper  Canada^  and  as  such 
disqualified. 

"Where  the  defendant  waa  surety  Ibr  the  treasarer  ibr  the  nranicipallty  Ibr  1868, 
and  the  pame  traasarer  wan  re-appnintpd  from  year  to  year  dnriny  1859  and 
18dO.  the  aroeptance  of  fresh  Ibonds  by  the  muDidpal  corporation  for  the  latter 
years  did  not  release  the  snret  ee  to  tbe  bond  of  1848,  and  that  it  being  a  coi»> 
Unumg  seemitf  was  not  neoesMirily  released  liy  Ute  acceptance  of  new  tends. 

J5&/4i,  that  to  vntlile  a  relator  (who  was  a  candidate)  to  a  seat  declared  vacant,  he 
ma^t  have  notified  tbe  electors  that  the  dtslbndant  was  dinquaUfied,  and  the 
grounds  of  such  disqualification. 

(March  2nd,  1801.) 

Tbe  statement  of  the  relator  set  forth  the  following  causes  why 
defendant's  election  should  be  declared  void. 

1st.  That  the  defendant  was  ati  innkeeper  at  the  time  of  his 
election. 

2Dd.  That  the  defendant,  at  the  time  of  his  election,  had  a  con- 
tract with  the  corporation  of  the  township  of  Rochester,  in  this 
that  he  was  one  of  the  bondsmen  or  sareties  for  one  John  Mullins, 
treasurer  of  the  said  township,  not  discharged  or  released ;  and, 

8rd.  Claimed  to  have  been  duly  elected,  and  ought  to  have  been 
returned  as  ooanoillor  in  place  of  the  defendant 
^  The  relator  put  in  affidavits  shewing  that  the  defendant  had  for 
six  years  previously  kept  a  tavern  in  the  township  of  Rochester, 
and  was  keeping  tavern  at  the  time  of  the  election ;  that  there 
was  no  alteration  in  the  conduct  or  management  of  the  business 
of  the  ta?em,  from  the  time  he  oommenced  to  keep  a  public  house 


up  to  the  time  of  and  since  the  election  ;  that  defendant's  family 
and  himself  continued  to  occupy  the  whole  of  the  house  and  pre- 
mises in  which  he  and  they  had  resided  for  the  last  six  years, 
being  the  place  where  the  inn  was  kept. 

It  was  also  shewn  that  the  defendant  became  surety  for  the 
treasurer  of  the  municipality  of  the  township  of  Rochester  in  the 
year.  1858. 

That  upon  the  auditing  the  treasurer's  accounts  for  the  year 
1858  there  appeared  a  balance  of  $542  94  against  the  treasurer ; 
that  since  that  time  the  balance  in  the  treasurer's  hands  has  not 
been  paid  over  or  accounted  for ;  that  an  application  was  made  to 
the  municipality  of  Rochester  for  the  surrender  of  treasurer's 
bonds  for  1858,  but  that  the  application  had  been  refused,  on  the 
ground  that  the  treasurer  and  his  sureties  were  still  liable,  on  the 
bond,  to  the  municipality  ;  that  at  a  meeting  of  the  council  of  the 
township  of  Rochester  on  the  16th  March  instant,  tlie  bonds  in 
question  were  ordered  to  be  delivered  up  on  motion  of  one  of  the 
councillors,  seconded  by  the  defendant,  and  that  the  reeve  was 
only  induced  to  give  the  casting  vote  in  favor  of  tUe  motion 
through  the  threats  of  tbe  bystanders. 

No  objection  was  taken  to  the  defendant  until  half  an  hour  after 
the  polling  had  commenced,  and  after  eight  or  nine  votes  had  been 
polled. 

For  the  defence,  the  defendant  filed  an  affidavit,  stating  that  he 
leased  the  inn  formerly  kept  by  him,  in  the  township  of  Rochester, 
to  one  Ellen  Mullins,  a  spinster,  in  the  year  1859,  and  that  she 
continued  to  be  the  lessee  of  the  premises  till  5th  January  last ; 
the  agreement  being  that  she  was  to  pay  $30  per  month,  and  he 
was  to  attend  to  the  business  for  her,  and  she  was  to  receive  all 
the  profits ;  that  this  arrangement  was  in  good  faith  and  carried 
out ;  that  the  licence  was  issued  to  Ellen  Mullins ;  that  for  some 
time  previous  to  the  seventh  of  January  last,  the  day  of  the  elec- 
tion, he  (the  defendant)  had  concluded  to  sever  his  connection 
altogether  with  the  inn,  and  on  that  day  leased  the  same  to  one 
Mathew  Butler,  for  the  period  of  two  years,  at  the  rate  of  $240 
per  annum,  payable  monthly,  reserving  to  himself  a  room  and  the 
kitchen  ;  and  it  was  then  also  agreed  that  a  proper  lease  should 
be  drawn  up  between  them  ;  that  on  the  eighth  day  of  January  » 
proper  lease  was  drawn  up  and  executed,  (the  lease  was  pro- 
duced) ;  that  the  lease  was  in  good  faith :  that  at  the  time  he 
(the  defendant)  became  security  for  the  treasurer  it  was  under- 
stood that  he  was  only  to  be  surety  for  one  year ;  that  new  sure- 
ties were  accepted  by  the  eounoil  for  tho  yeare  1850  and  1860 ; 
that  he  had  never  heard  of  any  claim  or  demand  having  been 
made,  or  any  dispute  huving  arisen  between  the  council  and  John 
Mullins. 

Mathew  Butler  corroborated  what  the  defendant  stated  as  far 
as  the  lease  to  hioi  was  concerned.  John  Mullins,  treasurer, 
swore  that  when  his  bonds  were  executed  to  the  municipality,  in 
1858,  it  was  understood  that  his  sureties  were  only  responsible 
for  the  fulfillment  of  his  duties  for  the  year  1858  ;  that  he  was 
re-appointed  in  the  years  1859  and  1860,  and  gave  new  sureties 
each  year ;  that  his  accounts  were  audited  and  accepted. 

In  another  affidavit  he  (Mullins)  showed  how  the. balances 
against  him  were  accounted  for. 

In  the  affidavits  filed  on  tho  part  of  the  relator  it  was  shewn 
that  Ellen  Mullins  is  a  sister-in-law  of  the  defendant  (McMahon) 
and  that  she  was  since  May  last  in  Detroit,  out  at  service  as  a 
house  servant. 

This  fact  has  not  been  contradicted  by  the  defendant,  and  there 
was  no  affidavit  by  Ellen  Mullins  as  to  the  lease  to  her. 

Maedonellf  for  relator,  contended, 

1st.  That  the  restriction  of  the  legislature  in  excluding  the  per- 
sons named  in  the  seventy-third  clause  of  the  Municipal  Aet,  was 
on  grounds  of  public  policy,  in  this  that  their  Tocation  gave  them 
considerable  influence  that  might  be  unduly  excited  at  eleotions. 

2nd.  That  the  disqualification  clause  must  be  taken  in  its  most 
comprehensive  sense ;  and  to  escape  the  effect  of  it,  those  exoer- 
oising  any  calling  mentioned  in  it  must  show  the  most  absolute 
and  cooDplete  abandonment  of  the  calling  previous  to  the  election. 

8rd.  That  the  existence  of  the  bond  given  by  the  treasurer  to 
the  muaicipality,  in  the  year  1858;  (of  which  the  defendant  was 
one  of  the  sureties)  and  its  non-annullation  by  the  council  previous 
to  the  election  disqualified  the  defeadaat    For  that  the  mere  tkot 
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that  other  bonds  were  executed  or  eren  accepted  bj  the  eonncil 
would  uot  ioToWe  tbe  stitibfaction  of  this,  and  the  court  cannot 
presume  that  a  dispute  mnj  not  arise  on  tbe  bond  given  in  1858. 

He  cited  Reg.  ex  rel  Davit  v.  Carrutheri,  1  U.  C.  Prac.  Rep. 
114  ;  Reg.  ex  reL  Crotier  ▼.  Taylor ^  6  U.  C.  L.  J.  60 ;  Reg,  ex  rei. 
Bland  t.  Figg,  6  U.  C.  L.  J.  44. 

Shiel,  for  the  defendant,  contended, 

let.  That  the  defendant  was  not  keeper  of  the  inn  for  more  than 
ft  year  previous  to  the  fifth  day  of  January  last,  but  only  attended 
for  lessee  ;  and  it  being  positiTely  sworn  to  by  himself  that  he  did 
not  intend  to  keep  the  inn,  it  must  be  presumed  that  he  was  not 
the  keeper  of  the  ion. 

2nd.  That  tbe  lease  made  to  Butler — though  on  the  eve  of  the 
election,  even  if  it  was  made  for  the  purpose  of  enabling  tbe 
defendant  to  become  a  candidate — ^removed  the  disqualification,  if 
any  there  was. 

8rd.  That  an  actual  and  continual  change  of  possession  was  not 
necessary. 

4th.  That  the  defendant  remaining  at  the  inn  was  only  as  the 
occupier  of  a  particular  part,  and  that  only  for  a  certain  period 
under  the  lease ;  and  also  that  the  defendant  was  not  au  innkeeper 
when  elected  a  township  councillor.  {Reg.  ex  reL  Crazier  t.  Taglar, 
6  U.  C.  L.  J.  60.  • 

6th.  That  the  re-appointment,  by  the  council  of  1859,  of 
Mullitts  to  the  o4ice  of  treasurer,  was  a  dineharge  and  termination 
of  his  appointment  by  the  conocil  of  1858,  and  consequently  a 
discharge  of  his  turetiee  for  any  time  subsequent 

6th.  That  the  annual  appointment  of  treasurer,  coupled  with 
the  fact  of  the  acceptance  o^  new  sureties,  shows  that  the  council 
only  considered  the  office  an  aonual  one,  and  that  the  treasurer*s 
Buretits  were  only  liable  for  one  year. 

7th.  That  unless  there  is  really  existing  between  the  council 
and  the  treasurer  a  claim  or  derosnd  bona  fide  in  dispute,  for 
which  the  defendant  is  responsible,  hie  being  a  surety  on  the  bond 
is  not  a  disqualification.  (Reg.  ex  rel,  Rlami  v.  f^gg,  6  U.  C.  L.  J. 
page  44. 

8th.  That  If  defendant  is  disqualified,  relator  is  not  entitled  to 
tbe  seat ;  he  (the  relator)  not  having  notified  the  defendant  and 
also  tbe  e leotors,  previous  to  the  election,  of  his  (tbe  defendant's) 
disqualification  and  the  grounds  thereof.  (Reg,  ex  rel,  Coleman  v. 
(THare,  2  U.O.  Prac.  B.  18 ;  Reg.  ex  rel.  Clark  v.  McMuUen,  9  U. 
C.  Q  B.  467.) 

LiGOATT,  Co.  J. — The  first  point  to  be  determined  in  this  case 
is,  whether  or  not  the  defendant  John  McMabon  was  an  innkeeper 
on  the'seventh  day  of  Jsnuary  last,  the  day  upon  which  municipal 
elections  were  held  for  1861.  Innkeepers  are  specially  disquwlifled 
as  memb«rrs  of  a  municipal  council  by  the  78rd  clause  of  the  act 
relntiog  to  municipal  institutions ;  and  it  is  not  material,  I  pre- 
sume, whether  they  are  licensed  innkeepers  or  not  If  tbe  Legis- 
lature intended  that  licensed  innkeepers  alone  should  be  ineligible, 
there  would  have  been  no  need  of  mentioning  them  by  name  among 
those  who  are  disqualified,  as  tbe  mere  fact  of  their  taking  out  a 
license  would  make  them  incompetent  under  the  latter  psrt  of  the 
same  claubc.  The  defendant  ecu  tends  that  he  has  not  been  an 
innkeeper  since  the  latter  part  of  1869,  he  having  then  leased  the 
tavern  stand  to  one  Ellen  Mullins. 

The  only  evidence  of  this  first  lease  that  we  have  is  that  of 
llcMahon  himself,  uncorroborated  by  the  affidavit  of  any  other 
person.  Some  evidence  is  required  other  than  that  of  the  party 
himself,  where  the  truth  of  the  case  does  not  appear,  as  it  fre- 
quently does,  in  the  sffidavits  filed  in  answer  by  the  opposite  party. 

Kow,  the  fact  of  this  lease  having  been  made  is  contradicted,  or 
rather,  circumstances  are  shown  in  the  affidavits  of  the  rein  tor 
which  are  incompatible  with  such  a  statement*  vis.,  that  Ellen 
MuUios,  the  person  to  whom  McMabon  alleges  he  leased  the  tavern 
stand,  was  away  in  Detroit,  out  at  service  ss  a  hired  servant,  since 
the  month  of  May  last^  and  that  tbe  business  of  the  tavern  since  it 
wae  first  opened  by  McMshon  to  the  present  time  has  been  con- 
ducted by  McMabon  personally.  The  facts  in  this  case,  so  far  as 
the  leaee  to  MuUins  is  concerned,  are  very  similar  to  the  case  of 
McKay  v.  Brown^  decided  by  Judge  McKeosie,  and  reported  in  5 
U.  C.  Law  Jour.  91.  As,  in  that  esse,  among  other  things,  as  in 
thwa  %—  i>o  aotmal  change  of  posscsBJon,  MoMahoa  remained 


in  possession  tbe  whole  time.  Tbe  learned  judge's  remarks,  and 
tbe  oases  cited  by  hi  in,  in  McKay  v.  Brown^  relative  to  change  of 
po8ses8ion,  apply  forcibly  to  this  cace. 

So  far,  then,  as  Mullins*s  lease  is  concerned,  I  am  of  opinioa 
that  it  was  not  bona  fide^  and  that  up  to  tbe  day  of  the  election 
McMabon  was  an  innkeeper  within  the  meaning  of  the  statute. 

We  have  next  to  examine  the  effect  of  the  lease  to  Butler.  The 
lease  is  dated  sud  was  executed  on  the  eighth  day  of  January, 
18H1,  and  the  term  is  to  tMke  effect  and  be  computed  from  tbe 
Heventh  day  of  January,  or  the  day  before.  From  the  affidavits  of 
McMabon  and  Butler  tbe  tenant,  it  appears  that  they  had  had 
several  conversations  together  in  the  month  of  December  last, 
about  leasing  the  tavern  stand ; — and  here  I  muet  remark  that 
McMnhon  treated  his  former  tenant,  if  so  she  was,  Ellen  Mullins, 
rather  cavalierly,  for  it  does  not  appear  that  she  was  consulted  in 
the  matter,  or  that  her  former  lease  was  terminated  by  a  notice  to 
quit  or  otherwise.  On  the  seventh  day  of  January,  the  day  of  tbe 
election,  they,  McMabon  and  Butler,  came  to  an  arrangement  as 
to  the  terms  of  a  lease,  and  sgreed  that  a  formal  lease  should  be 
drawn  up  and  executed  the  day  after,  vii.,  the  eighth  day  of 
January,  which  was  done.  Although  Butler  swears  that  he  took 
possession  of  the  premises  on  the  7th  January,  I  do  not  think  it 
was  of  such  a  nature  as  to  make  the  lease  binding,  beeauae  it  was 
not  an  exclusive  possession,  the  defendant  McMnhon  still  remain- 
ing to  all  intents  and  purposes  with  his  family  in  the  house ;  and 
I  am  of  opinion  that  the  lease  or  agreement  was  not  con^tummated 
or  perfected  until  the  8th  January,  when  a  written  lease  wss 
executed. 

The  lease  to  Butler  may  be  bona  fide  ;  but  I  thinlc  I  can  come 
to  no  other  conclusion,  fh>m  all  the  etidence  in  the  case,  than  that 
McMabon  had  been,  for  some  time  previous  to  the  execution  of  tbe 
lease  to  Butler,  sole  manager  and  propritftor  of  the  inn  known  as 
the  "Belle  River  Hotel,'*  enterUining  travellers  and  strangers; 
and  that  if  he  ceased  to  have  any  connection  with  the  hotel  as 
proprietor  or  manager,  he  did  not  so  cease  to  be  connected  there- 
with until  the  execution  of  the  lease  in  question  to  Butler;  and 
that  on  the  7th  January,  1861,  the  day  of  the  election,  he  was  an 
innkeeper  within  the  meaning  of  the  statute,  and  therefore  dis- 
qualified as  a  councillor. 

As  to  the  second  olyection  taken  to.  the  defendant  McMabon, 
vis ,  that  at  the  time  of  the  election  in  Janusry  last  he  was  secu- 
rity for  the  treasurer  of  the  municipality  of  Kocbester,  having 
decided  that  the  defendant  is  disqaaltfied  as  an  innkeeper,  it  is 
unnecessary  to  determine  the  second  ol^ection ;  nevertheless, 
since  the  quesUon  has  been  brought  up,  I  do  not  bemtate  to 
express  an  opinion  upon  it 

In  1868,  one  John  Mullins  was  appointed  treasnrer  of  the  muni- 
cipality of  Rochester,  and  the  defendant  and  ona  Robinson  becaoie 
bis  securities,  by  entering  into  a  bond  with  tbe  corporation,  eoodi- 
tioned  that  if  (nmong  other  thioge)  John  Mullins  should  well  and 
truly  perform  all  and  singular  tbe  duties  of  treasurer  of  said  mnoi- 
cipaKty  for  and  during  his  official  term,  and  until  he  should  deliver 
all  the  property  which  he  might  receive  as  sach  treasurer  to  his 
successor  In  said  office,  and  (•hould  keep  just  and  true  accounts  of 
all  property  belonging  to  said  municipality  that  might  oome  into 
his  hands,  Ac.,  then  to  be  void ;  otherwise,  to  be  and  remain  in 
fbll  force  and  virtue,  &c.  The  argument  that  at  the  time  this  bond 
was  signed  it  was  understood  by  all  the  parties  executing  it  as 
sureties  that  they  were  only  to  be  held  responsible  for  tbe  due 
discharge  of  tbe  treasurer's  duties  during  the  year  1868,  has  no 
weight.  The  bond  is  a  sealed  instrument,  and  we  must  look  to 
the  wording  of  the  document  itself,  and  not  to  anything  that  may 
have  been  understood  at  the  time,  for  a  proper  construction  of  its 
terms.  Tbe  bond  itself  is  not  limited  to  1858,  but  the  parties  are 
hound  for  the  faithful  discharge  of  the  duties  of  the  treasurer 
during  the  term  of  bis  office.  He  is  still  treasurer  of  the  munici- 
pality, having  been  reappointed  from  year  to  year.  The  fact  of 
the  treasurer  (jpviog  other  securities  in  the  two  folloaing  years, 
does  not,  in  my  opinion,  necessarily  release  his  first  sureties.  I 
am  inclined  to  think  that  the  bond  signed  by  McMabon  is  a  con- 
tinuing security 

Assuming,  however,  that  it  was  confined,  in  as  many  words,  to 
the  year  1868.  At  the  end  of  that  year  the  auditors  fiund  a 
balance  of  $686  860.  against  the  treaBOMr.    This  the  defendaBt 


'  1861.] 


LAW    JOURNAL 


167 


contends,  faowerer,  was  paid  daring  the  succeeding  year  1859; 
but  at  the  eud  of  that  year  a  still  greater  balance  was  found 
against  the  treasurer. 

The  bond  is  binding  against  the  sureties  until  the  balance 
against  the  treasurer  for  the  year  1868  is  accounted  for  to  the 
munioipality,  or  until  they  choose  to  release  or  surrender  it  (See 
in  the  matter  of  arbitration  between  The  Corporation  of  Eldon  and 
Daniel  Furgneon  and  Israel  Furffuson,  6  U.  C.  Law  Jour.  207.)  Of 
course  my  decision  does  not  determine  this  point;  but  if  I  am 
satisfied  that  there  is  a  claim  in  good  faith  subsisting — a  matter  of 
contract  really  to  be  settled  between  the  municipality  and  their 
treasurer*  it  is  sufficient.  (See  Reg,  ex  rel.  Bland  v.  Fiffff,  6  U.  C. 
Law  Jour.  44.)  Now  I  think  that  at  the  time  of  the  election  there 
was  something  to  be  settled  by  the  treasurer ;  and  that  there- 
fore, the  treasurer's  bond  for  1858,  not  being  yet  discharged, 
released  or  cancelled,  the  defendant  must  be  held  to  be  disqua- 
lified on  that  ground  also. 

No  stronger  evidence  of  the  necessity  of  such  a  provision  in  the 
statutes,  which  disqualifies  a  person  as  a  councillor  who  has  at  the 
time  of  his  election  an  interest  In  any  contract  with  or  on  behalf 
of  the  corporation,  can  be  found  than  this  very  case.  Application 
bad  been  made  to  the  corporation  in  1860,  for  Mullins's  bond  for 
the  year  1858,  and  the  council  then  refused  to  give  them  up; 
but  no  sooner  does  McMahon  get  in,  than  it  is  ordered  to  be 
delivered  up,  on  a  motion  seconded  by  the  defendant  himself,  and 
carried  by  the  casting  vote  of  the  reeve. 

Before  I  oan  declare  the  relator  elected  in  the  place  and  stead  of 
the  defendant,  I  mu^<t  be  satisfied  that  the  electors  were  notified  at 
the  commencement  of  the  election  that  the  defendant  was  didqaali- 
fied,  and  the  grounds  of  disqualification  especially  pointed  out  to 
them.  No  evidence  to  that  effSect  has  been  produeml  on  the  part 
of  the  relator.  He  did  object  to  the  defendant  as  a  candidate,  but 
Dot  till  after  eight  or  nine  votes  had  been  polled,  and  he  did  not 
then  state  the  grounds  of  objection.  (See  JRegma  ex  rel.  Dexter  ▼. 
Oowtm,  1  U.  G.  Prao.  B.,  104 ;  and  The  Queen  ex  rO.  Davie  v. 
Camtthere,  lb.  114. 

My  judgment  is,  that  a  writ  do  tasne  declaring  that  the  defen- 
dant was  disqualified ;  that  there  be  a  new  election  for  the  offiee ; 
and  that  the  defendant  do  pay  the.  relator's  costs. 

ASSESSMENT    CASES. 

In  Tbi  Hattbh  ow  thv  Appbal  op  th«  Sistsrs  of  Chasitt  of 

THB  City  ot  Ottawa. 


BM  that  th«  TnstltnMoa  of  the  Shitart  of  OhaTttsr  to  the  0lt7  of  Ottawa  Is  <*a 
Public  H'jupltar*  within  the  mMnlog  of  the  eMaMwnent  Act. 

QwETf.  if  a  ■•  Poor  HouM*'  or  '*  Almii  lloaiie**' within  the  mMiiilnir  of  the  Art. 

Stmbl*  even  if  no  the  pereela  of  land  maemed  In  thii  ea»e  conld  not  be  deemed 
**rail  or  peraoniil  prverty**  •*  belongipgto  or  ooaaeeted  with  the  mme"  eo  m  to 
be  exempt  from  taxation.  (M  Jdne  1860.) 

The  Corporation  known  as  the  Sisters  of  Charity  of  the  City  of 
Ottawa,  appealed  under  the  provisions  of  the  28th  Sect  on  of  the 
Aaeestment  Act  of  1859,  against  the  decision  of  the  Conrt  of 
Bevtsion,  in  the  City  of  Ottawa,  declaring  that  26  town  lots,  the 
property  of  the  eaid  Sisters  of  Charity,  are  subject  to  tezation, 
wheraaa  the  Sisters  of  Charity  contended  that  tlie  property  was 
esompt,  under  one  or  other  of  the  stfb-diTisioBS  of  the  oizth 
Bootion  of  the  Asseeemmt  Law  of  1858. 

It  appeared  that  tho  appellants  were  incorporated  by  an  Aet  of 
Farliament,  paseed  in  1849.  The  preamble  of  the  act  runs  as 
follows : 

**  Whereas  an  association  hath  existed  for  seyeral  years  in  By- 
town,  in  Upper  Canada,  under  the  name  of  La  Communauti  dee 
Befferendee  Sofure  de  la  Charity,  and  hath  estahlished  an  hospital 
for  the  reoeption,  and  care,  of  indigent  and  infirm  sick,  of  both 
sexes,  and  of  orphans  of  both  sexes,  to  whom  they  impart  a 
Christian  Edncatiim  in  conformity  with  their  condition  in  life,  and, 
whereas  the  said  ladies  have,  by  their  Petition,  prayed  that  the 
Association  may  be  incorporatod,  and  in  consideration  of  the  great 
benefit  which  must  arise  from  the  »>aid  lostitntion,  it  w  expedient 
to  grant  their  prayer  It  is,  therefore  enacted,  that  Les  ReToren- 
dM  &Mr  Slisabeth  Bmyoro,  ElonoM  ThibodoM,  moA  othen  (hoM» 


in  named,  be  a  body,  politic  and  corporate,  in  deed  and  in  name. 
of  La  Communauih  Dee  Hfverendes  Sceuredela  Chariti^  with  power 
to  bold,  possess  and  enjoy  landn  lying  within  this  Province,  not 
exceeding  in  yearly  value  £2,000." 

The  second  Section  of  Act  provides,  '*  that  the  rents,  i^fluea,  and 
profits  of  all  property,  real  and  personal,  held  by  tho  corporotion, 
shall  be  appropriated  and  applied,  solely  to  the  maintninance  of 
the  members  of  the  corporation,  the  construction  and  repair  of  the 
buildings  requisite  for  the  purposes  of  the  said  corporation,  and  to 
the  advancement  of  education,  and  the  payment  of  the  expenses  to 
be  incurred  for  objects  legitimately  connected  with,  or  depending 
on,  the  purposes  aforesaid. " 

This  corporation  has  a  building  known  as  the  General  Hospital, 
erected  upon  an  enclosure  containing  14  Town  lots,  and  which  of 
course  were  not  assessed.  The  *23  lots,  which  were  assessed,  and 
against  which  assessment  the  Sisters  of  Charity  appealed,  are 
situated  upon  different  streets,  and  at  some  distance  from  the  en- 
closure, upon  which  the  Hospital  stands,  and  are  detached  even 
from  each  other,  and  not  forming  one  connected  area  In  themselves. 
It  appeared,  however,  that  they  are  all  enclosed  and  cultivated, 
and  the  produce  of  them  used  by  the  members  of  the  corporation. 

The  sixth  section  of  the  Assessment  Act*  declares  that  the  fol- 
lowing property  shall  be  exempt  from  taxation,  viz : — All  estate 
and  property  belonging  to  the  Crown,  or  held  in  trust  for  any 
body  or  tribe  of  Indians,  every  place  of  Worship,  every  Church- 
yard, or  Burying-ground,  the  real  estate  of  any  University,  College, 
Incorporated  Giammer  School,  or  other  Seminary  of  Learning,  or 
real  estate  held  in  trust  for  the  same,  so  long  as  such  real  estate 
is  actually  used  and  occupied  by  it,  but  not  if  occupied  by  others, 
or  unoccupied,  every  Public  School  House,  Town  or  City  Hall, 
Court  House,  Gaol,  House  of  Correction,  Lock-up  Hou-e,  or  Pub- 
lic Hospital,  with  the  land  attached  thereto,  or  on  which  the  same 
is  erected,  and  the  personal  property  belonging  to  each  of  them. 
Bvery  Public  Road  and  way,  or  PubKo  Square,  and  the  property 
belonging  to  any  Township,  Village,  Town,  City,  or  Connty,  tf 
occupied  for  the  purposes  thereof,  or  nnoocnpied :  the  Provincial 
Penitentiary  and  the  land  attacted  threreto. 

The  fourth  sub-seetion,f  then  declaree  that  every  Industrial 
Farm,  Poor-House,  Alms^Hoose,  House  of  Industry  or  Lnnatlo 
Asylum,  and  every  house  belonging  to  a  Company  for  the  reforma- 
tion of  oflTenders,  and  the  real  and  personal  property  belonging  to, 
or  connected  with,  the  same  shall  be  exempt  from  taxation. 

AsHSTRONO,  Co.  J.—In  approaching  this  case,  it  is,  in  the  first 
place,  necessary  to  see  and  determine  what  the  corporation  called 
the  Sisters  of  Charity  really  is.  The  Assessors  and  the  Court  of 
Revision  for  the  City  of  Ottawa,  contend  that  it  is  a  Public  Hos- 
pital, as  named  in  the  second  sub^division,  of  the  6th  Section  of 
the  Assessment  Act,  and  nothing  more,  and  that  the  lots  of  land  in 
question  are  not  attached  thereto,  within  the  meaning  of  the 
statute,  and,  consequently,  not  exempt  from  cnxatinn.  while  the 
Sistei-s  of  Charity  contend,  that  the  lands  being  occupied  and  culti- 
vated by  them,  and  the  produce  used  in  the  establishment,  they 
are,  therefore,  entitled  to  be  exempt  on  the  ground,  that  the  In- 
stitution is  not  only  an  Hof*pital,  but  also  a  Seminary  of  Learning. 
They  maintain  that  the  Institution  is  also  an  Alms  House  or  Poor 
Honse,  within  the  meaning  of  the  4th  sub-Division  of  the  sixth 
Section  of  tho  Assessment  Act. 

After  giving  the  mutter  all  the  oonsiderntion  and  attention  in 
my  power,  I  have  arrived  at  the  conclusion  that  the  Institution  !« 
neither  more  nor  less  than  a  Public  Hoaprtal  under  the  ordinary 
and  popular  sense  of  the  term  ;  for  the  Petition,  on  which  the  act 
of  incorporation  is  passed,  sets  forth,  that  the  Association  under 
the  name  of  La  Oommunaute  dee  Reverendee  Seeure  de  la  Charite 
had  established  an  Hospital,  for  the  reception  and  care  of  indigent 
and  infirm  sick  of  both  sexes,  and  of  Orphans  of  both  sexes,  to 
whom  they  imparted  a'  christinn  educ<«tion,  in  conformity  with 
their  condition  in  life.  The  Sisters  of  Charity  only  pray  to  be 
enabled  to  do  as  a  corporation,  those  things  which  they  were  doing 
as  an  Association :  that  is  granted  to  them,  and  nothing  more.  The 
second  section  of  the  act  of  incorporation,  in  directing  how  the 
rents  and  profits  of  their  real  and  personal  property  are  to  be 

o  Seetfam  9  of  Ooosolldated  Statutes,  U.  C,  e»p.  86. 
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appropriated,  says  that,  they  shall  bo  expended  solely  in  maintain- 
iDfi:  the  members  of  the  corpuratioo,  the  construction  and  repairs 
of  the  uece>8ary  buildings,  and  the  advancement  of  education  nnd 
other  objects  legitimately  connected  with  and  depending  upon  the 
purposes  of  the  Institution. 

It  is  too  much  to  say,  that  because  the  Institution  imparts  a 
Christian  education  to  the  inmates  of  the  Hospital,  as  they  state 
in  the  Petition,  upon  which  the  act  of  incorporation  is  passed, 
therefore  they  are  a  seminary  of  learning,  within  the  meaning  of 
the  term,  as  used  in  the  Assessment  Act.  The  fact  of  educating 
the  siolc  and  infirm  inmates  of  the  Hospital  and  their  orphans, 
cannot  gire  the  Institution  the  character  of  a  seminary  of  learning 
•»suuh  education  is  merely  incident  to  the  general  purposes  of  the 
establishment. 

Then,  can  the  Institution  be  called  a  Poor-Honse  or  Aims-House, 
Buch  as  are  mentioned  in  the  statute  T  That  it  is  in  some  degree 
a  Poor-House  and  an  Aims-House  too,  must  be  admitted,  for  the 
poor  are,  to  a  certain  extent,  sustained  in  it,  and  no  doubt  alms 
are  also  distributed  by  the  ladies  who  superintend  the  affairs  of 
the  corporation.  But  then,  I  cannot  bring  myself  to  the  conclu- 
sion that  it  is  entitled  to  the  didtioctiTe  character  of  either  a  Poor- 
House  or  an  Aims-House,  such  as  the  Assessment  law  ex- 
empts from  taxation,  but  even  supposing  the  establishment 
to  be  a  Poor-House  or  Aims-House,  still  the  lots  of  land  in  ques- 
tion are  not  connected  with  it,  for  the  words  **  belong  to,"  used 
with  the  words  **  connected  with,"  at  the  conclusion  of  the  fourth 
sub-division  of  the  sixth  section  of  the  Assessment  Act,  must  be 
construed  to  apply  to  the  personal  property,  and  the  words  **  con- 
nected with,"  to  the  real  property,  or  perhaps  the  word  **or '*  may 
be  read  **and" — but  in  no  other  case  can  the  lots  in  question  be 
considered  connected  with  the  establishment. 

The  Legislature,  in  using  the  terms  they  do  in  exempting  certain 
buildings,  places  of  worship.  Gaols,  Court-Houses,  and  the  like, 
and  then  exempting  the  real  and  personal  property  of  certain  insti- 
tations,  must  have  bad  in  view,  the  nature,  object,  and  purposes 
of  those  buildings  and  institutions.  Land  as  land,  they  did  not 
imagine  neeoMsary  for  places  of  worship,  Qaols  or  Court-Houses. 
Whereas,  to  a  University,  College,  Incorporated  Grammar  School, 
or  other  seminary  of  learning,  they  contemplated  lands,  to  a  con- 
siderable extent,  to  be  necessary  either  as  a  source  of  revenue  or 
for  the  more  immediate  purposes  of  the  institutions,  for  their  lands, 
wherever  situated,  if  actually  used  and  occupied  by  them,  are 
exempt  from  taxation.  But,  in  regard  to  a  Public  Hospital,  they 
declare  that  it  is  only  the  real  estate,  or  land  attached  thereto,  or 
on  which  the  same  is  erected,  which  shall  be  exempt. 

One  may  reasonably-  infer  that  the  Legislature  contemplated, 
also,  that  lands,  to  some  extent,  might  be  necessary  for  the  imme- 
diate purposes  of  a  University,  such  as,  for  botanical  gardens  for 
the  advancement  of  science,  for  places  of  amusement  for  students 
and  the  like,  and  that  lands  might  not,  at  all  times,  be  found 
directly  attached  to  such  establishments.  Therefore  they  exempt 
the  lands  of  such  institutions,  wherever  situated,  if  they  be  used 
and  occupied  by  them.  Had  the  Legislature  taken  the  same  view  in 
regard  to  a  Public  Hospital,  I  presume  they  would  have  used  the 
same  terms  in  exempting  its  real  estate.  They  may  have  considered 
that  no  more  land  is  required  for  the  purposes  of  an  Hospital  than 
sufficient  space  around  the  building  for  air  and  exercise  for  the  in- 
mates and  members  of  the  establishment.  I  am  perfectly  aware 
that  the  word  **  attached,"  as  used  in  the  statute,  may  mean  more 
than  being  geographically  joined  to  the  Hospital,  but  then  had  the 
Legislature  intended  that  lands  merely  used  and  occupied  by  the 
Hospital,  as  the  lots  in  question  are,  should  be  exempt  f^om  taxa- 
tion, I  cannot  understand  why  they  should  use  the  words  **  erected 
upon  or  attached  thereto,"  with  reference  to  a  Public  Hospital, 
and  not  make  use  of  any  such  expression  with  regard  to  the  lands 
of  a  University,  College  or  Incorporated  Grammar  SohooL 

The  Legislature  uses  the  same  word  **  attached,"  in  regard  to  the 
Penitentiary ;  the  statute  exempts  from  taxation  the  Penitentiary 
and  the  land  attached  thereto,  which  certainly  means  the  land 
immediately  connected  with  that  institution. 

The  wordsi  ''real  estate"  and  *'  land"  are  u^ed  indiscrimately  in  the 
several  clauses  of  the  Assessment  Act,  but  no  stress  can  be  laid  on 
the  fact.  The  term  ''  Real  Estate  "  and  the  word  **  land,"  are  but 
one  and  the  same  thing  by  the  express  provisions  of  the  statute. 


Institutions  such  as  the  one  mentioned  and  superintended  by  the 
Sisters  of  Charity  of  the  City  of  Ottawa,  are  undoubtedly  worthy  of 
the  mostgenerous  consideration,  from  the  municipal  authorities,  and 
indeed  the  most  liberal  and  extended  construction  should  be  given  to 
any  law  or  statute  passed  for  the  benefit  of  their  establishment,  but 
the  city  corporation  owe  a  deep  responsibility  to  their  eonstityents, 
and  are  bound  to  see  that  all  property  within  the  city  is  fairly  and 
equally  taxed,  unless  the  same  be  exempt  by  law.  Unless  Parlia- 
ment come  to  the  reKef  of  the  Sisters  of  Charity,  I  am  unable 
to  give  any  other  construction  to  the  Assessment  Laws,  with 
reference  to  this  particular  case,  than  that  held  by  the  Court  of 
Revision. 

I  am  very  sorry  that  the  matter  could  not  have  been  referred  to 
some  authority,  having  more  ample  means  to  guide  to  a  correct 
conclusion  than  I  have  had,  for  I  must  confess  I  am  not  free  from 
doubts  as  to  Ihe  correctness  of  the  conclusion  at  which  I  have 
arrived. 

The  decision  of  the  Court  of  Revision  is  confirmed,  and  the 
appellants  to  pay  the  costs. 

COUNTY  COURT  CASES. 

Abbott  v.  Skinnib  ml  al. 
Arhttntiom  tmd  oward^Aclioi^^Pttadimff^ai^eimep  iffmoard. 

EUU  in  an  aetlon  of  aarampnitnpon  an  award  that  th»  fenaml  tone  of  nnnqnam 
Indobitatoa  imta  in  iMoatha  auhmlfaiiin  to  arbitration,  tha  «*nIaTK«n«nt  oftba 
ttmv,  and  tha  maktofi  of  an  award  acoording  to  the  tarma  of  ihe  aubmlMioQ. 


Said  oifa,  Ihat  the  award  tuad  npon  In  this  eansa  was  n  >t  warranted  by  th*  aab* 
miailoo,  and  that  In  mAkiag  It  the  arbltraton  had  azoaedad  th^  antboritf . 

«  (April  A 1861.) 

This  was  an  action  of  assumpsit  npon  an  award.  The  plaintiff 
declared  against  the  defendant  for  and  upon  a  certain  award  in 
writing,  made  the  24th  March,  1860,  by  David  Ford  Jones,  Isaao 
Briggs  and  Robert  Brough,  by  virtae  of  a  certain  submission  made 
by  the  pluntiff  and  defendants  to  the  award  of  the  said  arbitrators 
of  and  concerning  all  matters  in  dispute  then  pending  between 
them ;  and  upon  and  bj  virtue  of  which  said  reference  the  said 
arbitrators  did  award,  amongst  other  thing^s,  that  the  defendants 
should  pay  to  the  plaintiff  one-fifih  of  all  expenses  that  might  by 
him,  the  plaintiff,  be  necessarily  incurred  after  the  first  day  of 
October,  1860,  for  the  mutual  benefit  of  the  plaintiff  and  defend- 
ants, in  renewing  or  repairing  the  water  wheel,  flume,  bulk-head, 
gates,  dams,  or  any  other  expenses  that  might  be  incurred  for  the 
mutual  benefit  of  the  plaintiff  and  defendants ;  that  the  plaintiff 
should  have  the  right  to  say  what  repairs  should  be  done,  and 
that  the  plaintiff  should  render  to  the  defendants  monthly  aenoonts, 
properly  vouched  fur,  of  the  expense  of  such  repairs  incurred  as 
aforesaid,  and  that  within  one  month  from  the  time  of  rendering 
such  account,  the  defendanta  should  pay  one-fifth  of  the  amount 
thereof;  and  that  the  arbitrators,  by  their  said  award,  further 
awarded  ^at,  should  it  be  deemed  neoessary  for  the  mutual  benefit 
of  the  plaintiff  and  defendants  to  put  in  a  new  wheel,  flume  and 
bulk-head,  or  any  of  them,  before  the  first  day  of  October,  1860, 
then  that  the  defendants  should  pay  one  fifth  of  the  expenses  in- 
curred, upon  an  account  of  the  same  being  rendered  to  the  de- 
fendants and.  vouched  for  as  was  before  stated  in  the  said  award, 
as  hereinbefore  stated  for  their  proportion.  With  averments  that 
it  was  deemed  necessary  for  the  mutual  benefits  of  the  plaintiff 
and  defendants  to  put  in  a  new  wheel,  flume  and  bulk-head  before 
the  first  day  of  October,  1860,  and  that  the  plaintiff  proceeded  to 
put  in  a  new  wheel,  flume  and  bulk-head,  as  by  the  said  award  he 
might  do,  and  that,  in  accordance  with  said  award,  a  monthly  ac- 
count of  the  expenses  for  the  same,  as  far  as  they  were  incurred 
during  the  month  of  August,  1860,  properly  vouched  for,  amount- 
ing to  the  sum  of  $898  94  in  the  whole,  was  duly  rendered  by  the 
plaintiff  to  the  defendants,  and  that  thereupon  the  defendants,  by 
virtue  of  the  award,  beoame  liable  to  pay  to  the  plaintiff,  in  one 
month  from  the  time  of  rendering  such  account,  one-fifth  of  the 
amount  thereof,  to  wit,  the  sum  of  $178  79,  yet  that  the  defend- 
ants have  not  paid  the  same. 

Pleas— Never  indebted  ;  2nd :  That  no  monthly  account  has 
was  rendered  prxiperly  vouched  for. 

The  cause  was  tried  at  Kingston,  before  Judge  Mackeniie,  at 
the  Uat  March  sittings  of  the  Conrt,  when  a  verdiot  waa  taken  by 
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oooseot  Sor  the  plaintiff  for  $160  with  leave  reaerved  to  the  defend- 
ants to  move  in  term  to  enter  a  nonsuit  on  three  objections  taken 
at  the  trial. 

Articles  of  sobmission,  dated  24tli  March,  IdTiO,  were  put  in  at 
the  trial,  the  materiitl  parts  of  whioh  submission  and  award 
appear  in  the  judgment  of  the  court. 

O,  L,  Mowaty  in  April  term,  obtained  a  rule  first  calling  upon 
the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered  pursoant  to  leave  reserved  at  the  trial  upon 
the  grounds, 

First,  That  assumpsit  will  not  lie,  as  the  submission  and  award 
are  under  seal. 

Second,  That  tbe  submission  does  not  support  tho  award  in 
reference  to  the  present  cause  of  action  as  set  out  in  the  declara- 
tion, in  this,  that  the  submission  gives  the  arbitrators  power  to 
direct  that  a  lease  should  be  made  between  the  parties  to  define 
the  conditions  and  stipulations  of  the  lease,  and  to  set  forth  in  the 
lease  what  each  party  would  be  bound  to  do  in  the  use  and  occu- 
pation of  the  premises,  therefore  that  no  cause  of  action  like  the 
present  can  arise  out  of  the  award  itself,  without  the  interposition 
of  a  lease. 

Third,  Tbaf  the  action,  if  any,  sfaoald  be  upon  a  lease  made  in 
pursuance  of  the  award,  the  submission  itself  not  authorising  the 
making  of  an  award  to  order  work  like  that  on  which  the  present 
action  is  brought,  though  it  may  authorize  an  award  directing  such 
%■  stipulation  to  be  inserted  in  a  lease. 

Britton  shewed  canse.  He  contended  among  other  things  that 
the  defendants  could  not  avail  themselves  of  the  points  taken  in 
the  rule  under  the  plea  of  Nunquam  ludebitati,  and  even  if  they 
could,  he  contended  that  the  award  was  well  warranted  by  the 
8ubmii(sion.  * 

O,  L.  Mowaty  supported  the  rule. 

The  following  authorities  were  cited,  Russell  on  Awards,  502, 
528,  535.  Hodgson  v.  Towntkip  ojf  Whitby,  17  U.  C.  Q.  B.  230, 
Chitty's  precedents,  $54. 

The  counsel  for  the  defendant  abandoned  the  first  point  men- 
tioned in  the  rule  at  the  argument. 

Mackbxzu,  Co.  J.— The  general  issue  of  Nunquam  Indebitatus 
pleaded  by  the  defendants,  in  my  opinion,  puts  in  issue  the  sub- 
mission to  arbitriition,  the  enlargement  of  the  time,  and  the  making 
of  an  award  according  to  the  submission,  in  other  words  an  award 
within  the  terms  of  the  submission  mentioned  in  the  declaration 
is  requisite  to  sustain  the  present  action  under  that  plea.  I  refer 
to  the  case  of  Hodgson  v.  Tkt  ManieipaWy  of  Whilbjt  17  U.  C.  Q. 
B.  R.,  280,  and  to  Bui  leu  &  Leake's  Precedents,  288,  note  (a)  in 
aupporl  of  this  view  of  the  law. 

As  the  learned  counsel  for  the  defendant  has  abandoned  the  first 
point  takea  in  the  rule,  there  is  in  realily  but  one  que^tifin.  for 
the  Court  to  decide.  Have  the  arbitrators  exceeded  their  nnthor- 
rity  in  ordering  the  defendants  to  pay  one-fifth  of  the  expenses 
incurred  by  the  plaintiff  in  the  putting  in  of  the  new  wheel,  flume 
and  bulk-head,  as  mentioned  in  the  declaration,  directly,  without 
the  interposition  of  a  lease  ?  To  arrive  at  a  correct  understanding 
of  the  matter,  each  portions  of  the  submision  as  relate  to  the  sub- 
ject matter  of  the  present  action  must  be  examined. 

It  is  recited  in  the  submission.  **  Whereas  disputes  have  arisen 
between  the  parties,  as  to  the  amonnt  of  rent  the  defendants  shall 
pay  to  the  plaintiff  for  the  time  they  have  occupied  (a  part  of 
certain  premises  in  the  village  of  Qananoque)  and  to  their  right  to 
receive  from  the  plaintiff  a  lease  of  the  pi-emities  they  the  defend- 
ants so  occupied,  and  as  to  the  terms  of  the  said  lease,  it  is  de- 
eirable  to  reler  tlie  same  to  arbitration  as  after  mentioned.  And 
whereas  it  is  deeirable  and  has  been  mutually  agreed  between  the 
parties  to  submit  to  the  decision  and  nrbitratement  of  the  said 
arbitrators  nil  other  matters  In  dispute  between  them,  it  is  hereby 
agreed  that  they,  the  said  arbitrators,  shall  decide  by  whom  the 
costs  which  have  been  incurred  in  the  Court  of  Chancery  and 
Division  Court  shall  be  paid.  They  shall  also  further  determine 
the  claim  of  the  plaintiff  with  a  contra  account  of  defendant  now 
pending  in  the  Division  Court ;  and  fhall  also  award  what  amount, 
if  any,  shall  be  paid  by  the  plaintiff  to  the  defendants  in  pursu- 
ance of  their  bill  of  items  hereunto  attached;  the  foregoing, 
togather  with  the  first  named  mattur  of  difpoftA*  m  to  ft  lean^ 


being  all  matters  in  dispute  between  them  *'  After  a  clause  In 
the  submission,  agreeing  to  refer  the  matters  in  dispute  to  David 
Ford  Jones,  Istiau  Brings  and  Robert  Brough,  or  any  two  of  them, 
follows  the  agreement  bearing  priucipalfy  on  the  present  action  ; 
that  is  to  say  : — **■  And  it  is  ber«.*by  I'urtlier  aprcMl  that  the  asid 
arbitrators  or  any  two  of  Uiem,  may,  if  they  think  proper,  by 
their  said  award,  direct  that  the  occupation,  by  the  deftsndants* 
of  the  premises  shall,  at  some  short  period  thereafter,  eeat^e  and 
determine,  and  that  the  same  shall  be  delivered  up  by  the  defend- 
ants to  the  plaintiff  in  good  order  and  condition,  or  that  the  plain- 
tiff shall  execute  and  deliver  to  the  defendants  or  the  survivor  of 
them,  etc.,  a  lease  of  a  part  of  the  said  premises,  and  they,  or  any 
two  of  them,  shall,  by  their  said  award,  direct  who  is  to  prepare 
the  said  lease,  and  within  what  time  it  is  to  be  executed  and 
delivered;  what  rent  shall  be  reserved  thereby,  and  the  lime  of 
payment  of  the  same,  and  the  duration  of  the  said  lease  (not  to 
exceed,  however,  thirteen  years),  also  what  part  of  the  said 
premises,  including  the  use  of  thti  water  wheel  by  the  said  con- 
templated lessees,  and  manner  the  same  may  bi^  used,  and  such 
other  regulations  and  stipulations  as  they,  or  any  two  of  them, 
may  think  proper  so  as  to  prevent  disputes  afterwardu  arising  as 
to  the  parts  of  the  premises  the  lessees  are  to  occupy,  and  the 
manner  of  uung  the  water  wheel  and  the  machinery  of  the  parties 
respectitely,  and  what  other  covenants  or  stipnlationa  ihey,  or 
any  two  of  them,  may  think  proper,  and  also  what  shall  otht-rwisc 
be  done  by  either  of  the  parties  respecting  the  matters  in  differ- 
ence." 

Mr.  Britton  has  argued  the  case  for  the  plaintiff  with  much 
point  and  intelligence  in  favor  of  the  integrity  of  the  award.     He 
has  contended  that  the  words,  "  what  shall  otherwifie  be  dnne  by 
either  party  respecting  the  matters  in  diff«*renoe,'  are  sufficiently 
ootiiprebeurive  to  embrace  the  groundwork  of  the  preeent  action 
as  act  out  in  the  award,  and  its  immediate  subject-mat tei  as  dis- 
closed in  the  declnration.     The  matters  which  were  referred  to  the 
arbitrators  were  the  matters  in  dii»pute  between  the  pnrties  at  the 
time  of  the  submission,  which  are  Hpeclfied  with  cl  on  mess  and  pre- 
cision  in  the  submission  itself.     It  is  ileclared  in  the  submiesion 
that  th':  mutters  in  dispute  are  about  the  payment  of  certain  costs 
incurred  in  the  Court  of  Chancery,  and  not  in  the  Division  Court, 
a  claim  pending  in  the  Division  Court,  and  about  si  certain  hi  I  of 
items  attached  to  the  submission  *  together  with  the  first  named 
matter  of  dispute  as  to  a  lease,  being  all  matters  in  dispute  between 
the  said  parties."    The  first  named  matters  of  dispute,  as  to  a 
lease,  are  particularised  in  the  submission  as  follows  :  **  Whereas 
the  defendants  entered  into  possession  of  port  of  said  premises 
'under  the  plaintiff,  and  have  put  up  certain  machinery  thereon, 
which  has  been  worked  by  the  water  wheel  on  said  premises,  under 
the  promise,  as  they  allege,  of  obtaining  from  the  said  pUintiff  a 
lease  of  pnrt  of  the  said  premisf>8and  privileges  for  thiiteen  years, 
from  the  first  day  of  October,  ]8o7.     And,  whereas  disputes  have 
arisen  between  the  parlies  as  to.  the  amount  of  rent  the  difendants 
should  pay  to  the  plaintiff  for  the  time  they  have  so  occupied  a 
part  of  the  said  premises,  and  to  their  right  to  receive  from  the 
plaintiff  a  lease  of  the  premises  they  have  so  occupied,  for  the 
period  of  thirteen  years,  and  as  to  the  terms  of  the  said  lease." 
It  certainly  dots  not  appear  by  the  submission  that  there  was  any 
dinpute  between  the  parties  in  reference  to  the  repairing  or  re- 
newing of  the  water-wheel,  flume  and  hulk-head,   or  as  to  the 
proportion  of  the  expenses  to  be  paid  by  each  party  for  putting 
in  a  new  wheel,  flume  and  bulk-head,  independent  of  the  dispute 
about  the  lease  and  the  terms  of  it.     The  dispute  between  the 
parties,  over  and  above  the  costs  in  Chancery  and  Division  Court 
and  the  account  and  bill  of  items,  is  restricted  to  the  amount  of 
rent  to  be  paid  by  the  defendants  to  the  plaintiff  for  the  time  they 
had  occupied  the  premises,  their  right  to  rrceive  from  the  plain- 
tiff a  lease  of  the  premises  for  18  years,  and  the  tema  of  thf 
lease.     The  submission  then  gives  the  arbitrators  power  to  direct 
who  is  to  prepsre  the  lease — within  what  time  it  shall  be  executed, 
what  rent  shall  be  reserved — its  duration — wbnt  part  of  the  pre- 
mises should  be  demised  to  the  defendants,  inclading  the  use  of  the 
water-wheel,  and  the  extent  of  that  use,  and  the  manner  in  which 
it  might  be  used,  and  such  other  regulations  and  stipulation"  as 
the  arbitrators  should  think  proper^  so  as  to  prevent  diispi^tea 
afterwards  aritiag* 
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As  the  matter  of  putting  in  a  new  wheel,  flume  and  bulk-head, 
and  the  proportion  of  the  expenses  which  should  be  paid  bj  each 
party  in  the  event  of  their  being  put  in,  was  not  referred  to  the 
arbitrators  by  the  submission  as  a  substantive  dispute,  over  and 
above  the  dispute  oonoerning  the  giving  of  the  lease  and  the  terms 
of  it,  they  had  no  right  to  malLo  a  substantive  order  in  their  award, 
touebiog  the  same,  or  touching  the  work  for  which  the  present 
action  is  brought ;  or  to  give  any  independent  directions  out  of 
the  lease  oonceming  the  proportion  of  the  expenses  to  be  paid  by 
each  of  the  parties,  as  they  have  done  according  to  the  award  set 
out  in  the  declaration. 

The  submission  does  not  support  the  award  in  respect  of  the 
presentation  set  forth  in  the  declaration.  The  interposition  of  a 
lesse  is  necessary  before  the  defendants  can  become  liable  on  a 
cause  of  action,  like  the  present  under  the  submission.  The 
arbitrator;*  according  to  the  submission,  I  apprehend,  could  direct 
and  order  a  clause  or  stipulation  to  be  inserted  in  a  lease  to  be 
made  in  pursuance  of  their  award  the  alleged  cause  of  action  dis- 
closed in  the  deolaration,  but  they  had  no  authority  so  far  as  I  can 
see  to  order  or  direct  it  out  of  the  lease,  as  a  matter  independent 
of,  and  besides  the  lease,  as  they  have  done  according  to  the  award 
deelared  upon.  The  submission  contemplated  that  in  the  event  of 
the  arbitrators,  ordering  a  lease  to  be  executed  between  the  parties 
in  pursuance  of  the  submission,  that  they  should  order  and  direct 
covenants,  stipulations  and  regulations  to  be  inserted  and  which 
would  cover  every  matter  in  difference,  and  every  matter  which 
might  become  a  source  of  dispute  between  the  parties,  thereafter 
during  their  joint  occupation  of  the  premises  so  as  to  prevent 
disputes  afterwards  arising  becweea  them  as  to  the  occupation  of 
the  premises  and  the  manner  of  using  and  regulating  the  water- 
wheel,  and  the  machinery  during  the  term.  Instead  of  directing 
such  covenants,  stipulations  and  regulations  to  be  inserted  in  a 
lease,  the  arbitratord  have  by  their  award,  as  set  out  in  the  de- 
claration, assumed  the  right  to  authorize  the  plaintiff  if  he  thought 
proper  so  to  do  to  put  in  a  new  wheel,  flame  and  bulk-head,  and 
o  order  the  defendants  to  pay  one-fifth  of  the  expenses  which 
might  be  incurred,  in  putting  in  the  same  independent  of  any 
leaf*e  and  beside  it. 

The  award  set  out  in  the  declaration,  is  not  warranted,  in  my 
opinion,  by  the  submission  produced  at  the  trial.  Under  that 
aubmission,  an  action  like  the  present  cannot  be  maintained  with- 
out the  interposition  of  a  lease  made  and  executed  in  pursuance 
of  an  award  founded  on  a  submission.  The  rule  for  entering  a 
nonsuit,  therefor,  must  be  made  absolute. 

Per  Cur.— Rule  absolute  to  enter  a  nonsuit. 


GENERAL    CORRESPONDENCE. 

Control — Deciaion — Smffidency. 
To  THE  Editors  of  the  Law  Journal. 

GsNTLRMSN, — Will  you  oblige  me  with  your  opinion,  in  the 
next  number  ot  the  Law  Journal^  on  the  following  questions : 

A.  sells  B.  a  pair  of  horses  for  $200,  and  takes  a  obattel 
mortgage  to  secure  the  amount  Before  the  mortgage  becomes 
due,  A. .takes  back  the  horses,  with  B.'s  consent.  There  is 
nothing  said  about  canoelling  the  mortgage.  A.  advertises  the 
horses,  and  sells  them  by  auction  to  C.  for  $117.  A.  then  sues 
B.  for  $83,  being  the  balance  of  the  consideration. 

It  is  not  shown  thafti  B.  had  attempted  to  sell  or  dispose  of 
the  horses,  or  to  remove  them  out  of  the  county,  nor  that 
default  had  been  made  in  payment. 

1.  A.  having  taken  back  the  horses  before  the  mortgage 
became  due,  oould  this  be  considered  as  satisfaction ;  or 
would  A.  have  the  same  remedy  under  the  mortgage  as  if  the 
time  for  payment  bad  expired,  and  default  been  made  ? 

2.  The  oontraot  being  by  specialty,  could  ite  terms  be  so 


varied,  by  parol,  as  to  give  A.  the  right  to  sell  the  horses 
before  default  had  been  made  in  payment  by  B,  and  to  pro- 
ceed for  the  balance  T 

Year  obedient  serrant,        S.  P.  Y. 
Samia,  16th  May,  1861. 


[No  satisfactory  opinion  can  be  given  on  a  case  so  bald  as 
that  above  stated.  Everything  depends  upon  the  nature,  form 
and  contents  of  the  chattel  mortgage,  and  the  intention  of  the 
parties  when  the  horses  were  taken  by  A.  from  B.  We  have 
no  copy  of  the  former  before  us ;  the  latter  is  a  question  of 
fact,  to  be  submitted  to  the  decision  of  a  jury.  A  jury  might 
find  either  that  the  contract  was  rescinded,  or  that  there  was 
a  re-sale  of  the  horses.  If  the  latter,  then  a  further  question 
would  be,  whether  they  were  fe-sold  at  the  original  price  of 
$200,  or,  in  the  absence  of  all  stipulation  as  to  prioe,  at  a 
qtumium  meruit;  if  a  quantum  meruit^  then  whether  they  were 
not  worth  more  than  $117,  the  price  paid  for  them  by  C.  to  A, 
on  a  sale  by  public  auction.  It  is  certainly  a  rule  at  law  that 
a  contract  under  seal  can  only  be  discharged  by  an  instmment 
of  equal  force  and  validity ;  but  now  that  it  is  open  to  a  party 
sued  in  a  court  of  law  to  plead  an  equitable  defenoe,  we 
apprehend  no  practical  difficulty  would  be  found  in  defending 
an  action  at  law  on  the  chattel  mortgage. — Eds.  L.  J.] 


Attorney  and  clerk — Sufficiency  of  service, 

London,  C.  W.,  29th  April,  1861. 
To  THS  Editors  of  the  Law  Journal. 

Sirs, — In  consequence  of  an  article  in  a  late  number  of  your 
valuable  journsl,  several-  discussions  have  arisen  in  regard  to 
the  service  of  students  under  articles. 

I  therefore  request  that  you  will  give  your  opinion  on  the 
following  question : 

Is  the  ser?ice  of  an  articled  clerk,  serving  with  an  attorney 
to  whom  he  is  not  articled,  good  ?  Or  in  other  words,  A.  and 
B.  are  praotising  attornies,  residing  in  the  same  plaoe.  A.  has 
two  articled  clerks,  but  not  sufficient  practice  to  keep  both 
employed.  One  of  A.'s  clerks,  wishing  to  get  a  more  extensive 
knowledge  of  the  practice,  serves,  with  A.'s  consent,  in  the 
office  of  B.,  who  has  already  as  many  clerks  as  the  law  allows: 
Is  this  service  good,  and  will  an  affidavit  of  the  facts  be  suffi- 
cient proof  of  his  service  under  articles  T 

An  answer  in-  your  next  issue  will  greatly  oblige 

Yours,  &o.,  A  Stitdsnt. 


[Our  opinion  upon  the  facts  stated  by  our  correspondent^  is 
decidedly  against  the  sufficiency  of  the  service.  We  refer  to 
Ex  parte  HUl,  7  T.  R.  456 ;  and  ExparU  Brutton,  23  L.  J.  Q. 
B.  290.— Eds.  L.  J.] 


Interpleader — Security  for  costs, 

Pioton,  27th  May,  1861. 
To  the  Editors  or  the  Law  Journal. 

Gentlemen, — An  answer  to  the  following  question  in  yoar 
next  issae  will  mnoh  oblige. 
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Has  the  judge  power,  ander  sec.  8  of  Con.  Stats,  cap.  30,  to 
order  an  ezecation  creditor  to  give  security  for  costs,  upon  an 
affidavit  of  the  claimant  stating  that  be  believes  the  ezecation 
creditor  (who  resides  in  the  county)  is  insolvent? 

Tours  truly,  A  Subscsibbh. 


[The  claimant,  who  is  made  &  defendant  under  an  inter- 
pleader rule  or  order,  stands  in  the  same  position  as  any  other 
defendant,  and  is  entitled  to  security  for  costs,  as  in  other 
cases  (2  Arch  hold's  Prac.  9  Edn.  p.  1314) ;  but  mere  insol- 
Tency  is  not  in  any  case  a  sufficient  ground  for  security  for 
costs  {lb,  1329).  We  have  known  at  least  one  learned  judge 
of  the  Court  of  Common  Pleas,  to  refuse  to  order  security  for 
costs,  under  a  state  of  circumstances  precisely  similar  to  that 
stated  by  our  correspondent. — Eds.  L.  J.] 


Tariff  of  Costa — Fees  io  Clerks  and  Deputy  Clerks  of  Crown. 
To  THB  Editors  ot  thb  Law  Journal. 

London,  May  7th,  1861. 

GsNTLsvEN, — May  I  trouble  you  for  an  opinion  upon  th® 
following  matters,  which  would  be  very  interesting  to  many 
of  your  readers  in  this  county : 

There  has  been  a  new  appointment  of  Deputy  Clerk  of  the 
Crown  and  Pleas  here,  and  the  difference  in  the  fees  now  and 
those  formerly  demanded  by  that  officer,  has  given  rise  to  a 
good  deal  of  dissatisfaction  and  uncertainty ;  for  instance, 
formerly  five  shillings  was  the  fee  upon  a  Certificate  of  Judg- 
ment, no  matter  when  it  was  issued^-one  week  or  three  years 
after  the  judgment  was  entered  ;  now,  in  the  latter  ease  seven 
shillings  and  sixpence  would  be  charged,  as  the  present  Clerk 
holds  he  is  entitled  to  two  shillings  and  sixpence  for  a  search  > 
even  though  he  is  handed  a  Prsdcipe  containing  all  the  parti 
culars  of  the  Judgment.  Again,  there  is  now  a  charge  o 
fourpence  made  fur  filing  every  Praecipe,  including  a  Praecipe 
for  the  Certificate ;  also  a  separate  charge  made  for  filing 
any  document  or  paper  and  the  affidavit  of  execution  or  ser- 
vice atptacbed  to  it ;  also  a  fee  of  sixpence  for  every  search  in 
the  Appearance  books,  which  was  never  heretofore  charged  in 
this  county. 

As  to  the  first  charge  of  seven  shillings  and  sixpence  for  a 
Certificate  of  Judgment,  it  seems  to  me  the  Clerk  is  obliged 
to  furnish  the  Certificate  for  five  shillings,  and  of  course  a 
correct  one ;  now  he  could  not  possibly  furnish  a  correct  one 
from  memory,  after  a  lapse  of  time,  so  that  to  perform  his 
duty  he  is  compelled  to  refer  to  his  books,  and  the  search  he 
charges  two  shillings  and  sixpence  for  is  entirely  for  his  own 
benefit,  and  to  save  himself  from  the  consequences  of  any 
error  he  might  otherwise  make. 

Your  obedient  Servant, 

Bona  Fides. 


the  superior  courts  of  common  law  at  Toronto  are  of  this 
opinion.  Such  also  is  the  opinion  of  more  than  one  learned 
judge  in  Toronto.  The  question  however  is  not  now  we  ap- 
prehend of  much  consequence.  The  passing  of  the  act  abol- 
ishing the  registration  of  judgments  has  rendered  it  of  little 
account. 

2.  Though  a  praecipe  is  necessary  for  a  writ,  we  never  heard 
of  one  being  necessary  for  a  certificate  of  judgment.  When 
filed  for  a  writ  we  apprehend  the  Clerk  is  entitled  to  charge 
for  it  as  for  any  "  other  proceeding,"  4d.  The  old  tariff  read 
"  all  writs  not  special,  except  writs  of  execution,  including 
filing  prcecipe,  &c.,  3s.  The  present  tariff  reads,  "  every 
writ,  2s.  6d. ;  "  filing  every  affidavit,  writ  or  other  proceeding, 
4d."  The  masters  in  Toronto  are  of  the  same  opinion  as  our- 
selves on  this  point. 

3.  The  right  to  charge  for  filing  an  affidavit  and  for  each 
paper  annexed  and  made  part  of  it  as  a  separate  filing,  is  in 
our  minds  more  doubtful  but  sanctioned  by  both  the  masters 
in  Toronto. 

4.  As  to  searches  the  tariff  is  express.  "  Every  search,  if 
not  more  than  two  terms,  6d." — Eds.  L.  J] 


MONTHLY    REPERTORY, 


COMMON  LAW. 


C.  P. 


Barbxb  v.  Lamb. 


Apnl  80. 


Pleaf  that  judgment  had  been  given  in  retpeet  of  the  eame  eaute  of 
action  in  a  foreign  court — Demurrer  to  plea. 

Where  the  plea  to  a  declaration  for  money  had  and  received, 
was  that  the  plaintiff  had  impleaded  the  defendant  for  the  identical 
ctnses  of  action  as  then  en-d  for,  and  reootered  from,  snd  been 
paid  by,  the  defendant  the  scm  of  £46  and  cost^,  in  the  Supreme 
Court  of  Constantinople,  established  under  6^7  Vic,  eh.  94. 

neldt  on  demurrer  to  the  plea,  that  a  good  answer  was  disclosed 
by  it. 


Ex. 


MayS, 


Lees  v.  Smith 
Proehein  Amy — Security  for  eoete. 

Without  special  circumstances,  the  Court  will  not  allow  an 
insolvent  to  sue  as  proehein  amy  to  an  infant. 


[1.  The  Clerk  is  not,  we  think,  bound  to  issue  a  certificate 
as  to  a  judgment  more  than  three  years  old  upon  a  mere 
memorandum  of  amount  furnished  by  plaintiff's  attorney.  A 
search  therefore  is  necessary,  and  if  **  exceeding  four  terms," 
according  to  the  Tariff  the  fee  is  2d.  6d.    Both  the  Masters  of 


B.  C.  .Tardikb  v.  Smith  xt  al.  April  30. 

County  Court — Verdict  of  Jury— Duty  of  Judge  to  receive  it. 

The  plaintiffd  brought  an  action  in  the  Countj  Court,  to  recover 
£6  10«.  Od,  for  wine  supplied.  At  the  trial  he  was  non-suited,  but 
at  the  next  Court,  having  brought  a  fresh  action,  he  obtained  a 
verdict  A  new  trial  was  granted,  and  the  jury  were  discharged 
without  being  able  to  agree  upon  a  verdict  The  action  was  tried 
a  fourth  time,  when  the  jury  returned  their  verdict  as  follows : 
**  In  the  absence  of  any  order  in  writing  for  the  wine,  we  fiml  a 
verdict  for  the  plaintiff."  The  judge  refused  to  receive  the  verdict, 
and  ordered  the  jury  to  retire  and  re-celfeider  it.  They  said  they 
had  considered  all  the  evidence;  that  their  unanimous  opinion 
was,  that  there  should  be  a  verdict  for  the  plaintiff;  and  that  it 
was  of  no  use  their  retiring.  The  judge  refused  to  receive  their 
verdict,  and  discharged  the  jury. 

lleld^  that  a  rulo  niti  might  be  granted  calling  upon  the  judge, 
the  registrar,  and  the  defendants,  to  show  cause  why  the  verdict 
should  not  be  received  and  entered  upon  the  minutes ;  why  judg- 
ment should  not  be  given  for  the  plaintiff;  and  why  execution 
should  not  issue  thereupon. 
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C.  P. 


Brown  t.  Ltmoms  st  al. 


AprU  28. 


Ayrumeni  for  itrinee  and  hiring  for  twelve  monihM  certain^  the  $am$  to 
oontinuf  uniU  ihree  tnonM  notice  bjf  eilhtr  partjf^^Conetruetion  of 

Where  the  plaintiff  wee  eognged  as  a  eomnerctal  traveller  for 
twelve  roontbe  certain,  at  a  naliirjr  of  XI 50  per  enaam,  and  to 
eoutinue  as  the  same  from  time  to  time,  notil  three  months  notice 
be  given  by  either  party  to  determine  service. 

litldt  that  Che  trAvelier  coald  be  diaeharged  bj  a  three  months 
aetioe,  expiring  at  the  end  of  the  year. 


C.  P. 


Amavh  t.  Daxus. 


Maytl, 


Slander — PrtoiUfftd  eommunieation — Inttrtet  of  the  party  to 

making  U, 

Wh^re  the  pinintiff,  who  was  a  clerk  to  a  firm,  was  In  the  habit* 
for  business  purposes,  of  going  to  the  defeadant's  houjte,  and  after 
one  of  bis  visits  the  defendant  miMsed  a  box  from  a  room  into 
which  the  plaintiff  went,. upon  which  he  went  to  one  of  the  plain- 
tiff's employers  and  told  him  that  the  plaintiff  must  have  taken 
the  box,  as  no  one  else  had  been  in  the  room. 

Beld,  that  this  was  a  privileged  communication,  and  that  the 
words  were  such  as  might  reasonably  be  spoken  to  protect  the  in- 
terest of  the  party  so  making  them,  and  that  the  circumstances 
were  not  such  from  which  malice  might  be  inferred. 


Sz.  HoBTOii  V.  MoMuETRT.  April  28 

Maeter  and  servant — Diemittal — Pleading  over. 

To  an  action  for  wrongful  dismissal,  one  of  the  pleas  was  that 
the  plaintiff  did  not  serve  faithfully. 

Held,  that  after  jrerdict  the  plea  amounted  to  an  allegation  of 
misconduct,  and  was  not  a  mere  traverse  of  the  service  alleged  in 
the  declaration.  The  plaintiff,  who  managed  a  lard  business  for 
his  master,  the  defendnnt,  bought  bladders  fW>m  A.  for  B.,  and 
bought  them  again  from  B.  for  his  master.  The  judge  told  the 
Jury  that,  as  far  as  it  was  a  matter  of  law,  tha  plaintiff  had  no 
aothorily  to  make  the  contract  with  A. 

Heldj  that  there  was  no  misdirection. 


Q.  B.  PfliLips  ▼.  Wnrrsao.  Jf^qr  1. 

Demwrer-^DiMtreaefor  rent^R^pUvin — Avowry^^PUa  im  hat^^ 
Separate  kotdingo-^oimi  dietreee. 

In  an  action  of  replevin  for  taking  goods  as  a  distress  for  reni 
i  n  a  dwelling  houae,  and  garden  prodooe  in  a  garden,  and  com  and 
manure  in  a  close,  defendant  averred  that  as  to  the  taking  the  said 
goods  in  the  said  dwelling  house,  and  the  said  garden  produce  in 
the  said  garden,  he  took  the  same  for  the  rent  of  the  said  house 
and  gar&n  then  In  arrear;  and  as  to  the  taking  tlie  earn  and 
manure  in  the  close,  be  took  that  for  rent  then  in  arrear  for  the 
said  close.  The  plaintiff  pleaded  In  bar,  that  the  defendant  did 
not  make  a  separate  and  distinct  distreee  in  and  upon  the  said 
dwelling  house  and  garden,  for  and  in  reepeet  of  the  said  rent  due 
for  the  said  dwelling  house  and  garden,  and  also  a  separate  and 
distinct  distress  in  and  upon  the  dose,  in  res^pect  of  rent  due  for 
and  in  respect  of  the  said  close,  but,  on  the  contrary,  made  and 
look  a  joint  distreiis  as  for  and  la  reipeet  of  the  several  arrears  of 
rent  in  and  upon  the  said  dwelling  house  and  garden,  and  also  in 
and  upon  the  said  close. 

This  plea  was  held  bad  on  demurrer. 


Q.  B.  May  17. 

Potts  ▼.  Tm  Port  Carlislb  Dock  avs  Bailwat  GoMPAirr. 

Maeter  amd  eervant^Ii^ury  to  eervant — LiahiWy  of  matter. 

In  order  to  render  a  master  liable  for  an  injury  te  his  servant, 
caused  by  the  breaking  of  a  machine  belonging  to  the  master,  it 
is  not  sufficient  to  shew  that  the  machine  was  defectively  con- 
structed, but  there  must  also  be  evidence  tbat  the  master  employed 
incompetent  persons  to  construct  the  machine. 


Q.  B. 


Soblvmbirgir  and  anotbkr  ▼.  LisTXR.  May  7. 


BxATSOM  T.  Skrrr.  Jmu  2. 

Slander — Privileged  communication — Evidence. 

A  dornment  in  the  custody  of  the  head  of  a  government  depart- 
ment, suppressed  by  him  on  the  ground  of  public  policy  at  a  trial 
to  which  he  was  supcenaed,  is  a  privileged  communication. 

But  ttmble,  that  where  the  objection  U  mado  according  to  his 
Instructions  by  a  subordinate,  the  judge  has  discretion  to  overrule 
the  objection. 

By  Martxn,  B. — That  where  the  judge  is  satisfied  that  no  harm 
will  ensue  to  the  public  service,  he  may  compel  the  head  of  a 
department  to  produce  a  document. 


Ex.  C.  ifoy.lS. 

F.  H.  CoLUHS,  by  H.  CoLtnrs  hit  next  friend  v.  Brook. 

Prochein  amy — Infant — Attorney — Action  for  money  had  and 

received. 

An  attorney  who,  as  attorney  for  the  plaintiff  in  an  action  by 
an  infant  suing  by  prockein  amy,  has  received  the  damages  and 
costs  recovered  from  th^efendant  in  such  action,  is  liable  to  the 
Infrtot  in  an  action  for  money  had.and  received. 

Judgment  of  Exchequer  aJfirmed. 


G.  P.  ExKNx  V.  BiABD.  April  80,  May  1. 

Banker' t  vhequot^-^Chooe  in  action^^LiaUUty  of  endorser. 

Where  a  cheque  on  a  banker  was  drawn,  payable  to  A.  or  bearer, 
and  afterwards  endorEcd  by  A., 
J7«^  that  the  holder  could  recover  fn  an  action  against  A. 


Equitable  defence — Replication — Rfjoinder—BiU  m  eqmty^Vommon 

Law  Procedure  Act. 

A  Court  of  law  will  not  allow  an  equitable  defence  to  be  set  up 
under  the  Common  Law  Procedure  Act  1854,  where  the  defendant 
has  filed  a  bill  raising  the  same  question  in  a  Conrt  of  Equity. 


Q.  B.  Ex  PARTB  Artbvr  Thomas.  May  28. 

Attorney — Solicitor — Articled  CUrh — Diteretion  of  the  Court. 

The  Law  Society  have  been  in  the  habit,  latterly,  of  examining 
articled  clerks  in  the  term  In  which  their  articles  expire,  even 
though  they  expire  on  a  day  subsequent  to  that  on  which  the 
examination  is  held. 

T.  entered  into  articles  of  clerkship,  which  expired  two  days 
after  the  last  day  of  term.  On  an  application  to  the  Court  fur  a 
rule  directing  the  examiners  to  admit  T.  to  be  examined,  on  the 
ground  that  the  attorney  t^  whom  he  was  articled  was  compelled 
by  ill  health  to  take  a  partner  at  once,  and  was  desirous  of  taking 
T.  into  partnership.  The  Court  directed  T.  to  be  examined  £ 
bene  etee. 


Ex. 


SWIN7BB  T.  Lord  CBBMLsronn. 


/imsO. 


Countel^Authority  of— Negligence — Retpontibilify  to  clt>f»^>-Co«i- 
promite  6y,  without  authority  —  Special  damage  —  Pleading — 
AUegatione  of  fraud  where  action  maintained  without. 

An  action  will  not  lie  against  counsel  acting  honestly  within  the 
scope  of  his  authority,  although  he  pursue  a  mistaken  course. 

A  barrister,  retained  by  the  plaintiff  in  an  issue  direct rd  out  of 
Chancery,  to  try  the  validity  of  a  will  under  which  the  plaintiff  in 
the  issue  claimed  as  devisee,  without  the  authority  of  his  client,  but 
honestly  believing  that  he  was  acting  in  the  best  way  for  her  ad- 
vanta^re,  entered  into  a  compromise  with  the  counsel  for  the  'de- 
fendant, the  heir  at  law,  by  which  it  was  agreed  that  a  juror 
shou'd  be  withdrawn ;  that  the  estate  should  be  conveyed  In  fre  to 
the  1  eir  at  law ;  and  that  an  annuity  should  be  settled  on  his 
client,  the  devisee.  His  client  afterwards  was  put  to  costs  in 
opposing  an  applleation  for  an  attaohment  for  disobtdianoo  lo  a  * 
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rule  of  court,  founded  on  the  compromise,  and  in  proceed- 
inss  to  set  aside  the  compromise,  which  were  successful.  In  the 
former  proceedings  no  costs  were  allowed;  in  the  latter,  costs 
were  n warded  tHe  devisee. 

Ileld^  that  no  action  was  maintainable  against  the  barrister  for 
having  compromised  without  authority — first,  because,  as  regards 
the  withdrawal  of  a  juror,  that  was  an  act  within  his  authority  as 
eonnael,  and  having  been  done  honestly,  although  it  might  be  mis- 
takenly, he  was  not  liable ;  and  secondly,  as  regards  the  agreement 
to  convey  the  estate,  and  accept  an  annuity,  although  that  was 
beyond  bis  authority  under  the  retainer,  yet,  if  actionable  at  all, 
it  could  only  be  se  if  damage  ensued  ;  but  the  damage  alleged  or 
shewn  being  the  liability  to  costs  in  the  proceedings  for  an  attach- 
ment, and  to  set  aside  the  compromise,  that  was  no  ground  of 
damage,  since  the  courts  in  which  these  proceedings  were  taken 
had  adjudicated  upon  the  cobts. 

Qnctre,  whether,  if  damage  was  fhewn,  the  action  would  lie  ? 

If  a  declaration  aHeges  a  fraudulent  breach  of  duty,  and  the  cir- 
eumstanoes  are  such  that  an  action  will  lie  for  mere  breach  of 
duty  without  fraud,  the  allegations  of  fraud  may  be  treated  as 
aurplusage,  aad  the  action  maiata'iied  notwithstanding  preof  of 
Arand  fails. 


MR. 


CHANCERY. 


Book  ▼.  Goaimir.       Kareh  16,  April  28. 


Principal  and  agent — Foreign  pfineipal — Agent  in  London — Purehate 
o/tecuritiea — Lien — General  balance, 

Where  a  mercantile  firm  in  London  is  employed  by  prim^ipals 
abroad  as  their  agents  to  buy  and  sell  securities  in  the  London 
market,  the  London  firm  are  entitled  to  a  lien  upon  any  seeunties 
which  come  into  their  possession  as  such  ageats,  for  their  general 
balance  in  account  with  such  principals. 

A  mercantile  house  in  Hamburgh  instructed  a  firm  in  London, 
with  whom  they  had  dealings,  to  buy  for  them  £10.000  8  per  cent 
Mexiean  bonds'  at  a  certain  price.  The  Loudon  firm  bought  the 
bonds  and  drew  bills  on  the  Hamburgh  house  for  the  amount  of 
their  account  in  respect  of  this  transaction,  which  bills  were  duly 
honored  and  paid  at  maturity.  Before  the  bonds  were  handed 
over  to  the  Hsmburgh  house,  the  London  firm  stopped  payment. 

^eld,  that  the  London  firm  were  entitled  to  a  lien  on  the  bonds 
so  remaining  In  their  poeseesion  for  the  general  balanee  duo  to 
them  in  account  with  the  Hamburgh  house. 


V.C.W. 


Bb  Cliktoh. 


Jun€2. 


Practice — fnveitment — Paying  of  diMende. 

Upon  an  investment  of  money  paid  into  courts  in  respect  of 
lands  taken  by  a  Railway  ecmpany.  Ordered  that  payment  of  the 
dividend  might  be  made  to  the  trustees  ''  or  either  of  them.'' 


V.CS. 


FowLsm  y.  BoBinia. 


IToy  80. 


PracHec^Injunetion — Oamiikee  orders— Common  Law  Procedure 

Act — Adminietration  Decree. 

Where,  before  an  administration  deaiee,  the  creditor  of  a 
deceased  person  had  obtained  judgment  against  the  deoeased's 
executrix,  and  a  garnishee  order  f»wt  against  a  debtor  to  the  estate, 
the  court,  after  decree,  refused  to  stay  proceedinga  on  the  garmshee 
order. 


M.B« 


NiTILfi  ▼.    BOBDAK. 


May  G,  7. 


W^U^ComtHkction — Surtivars — Period  t6  wKkh-  surviporthip 

re/erred. 

A  testator  by  hia  will,  gave  certain  sumsof  atoek  to,  and  in  trust 
for,  and  equally  to  be  divided  between  his  three  grand- daughters 
and  his  grandson.  By  a  codicil  thereto,  he  revoked  the  bequests 
thereby  made  to  or  in  favour  of  his  three  grand-daughters,  and  in 
lien  thereof,  he  directed  his  trnstees  to  pay  the  dividends  of  each 


of  their  shares  to  them  tor  their  separate  umc  during  their  respec- 
tive lives ;  and  in  case  any  of  his  said  grand  daughters,  sbnuld 
die  without  issue,  he  directed  that  the  share  of  them  fo  dying 
should  accrue  and  survive  to  the  survivors  of  all  his  said  grand- 
children including  the  grandson,  in  equal  shares,  the  shares  of  the 
daughters  to  be  subject  to  the  same  terms  and  conditions  as  the 
original  share  thereof,  thereby  given  to  or  in  trust  for  them.  The 
grandson  and  two  of  the  grand- daughters  died,  leaving  the  third 
grand-daughter  their  survivor.  She  afterwards  died  without  is)*ue. 
Held,  that  the  word  "  survivor^  referred  to  the  period  of  each 
Rhare  falling  in,  and  that  on  the  death  of  the  last  grandchild  with- 
out issue,  there  being  no  survivor  at  that  period,  her  share  was 
undisposed #f,  aiHl  fell  into  the  residue. 

^■MIB  ■■■!■  l™    -^^^^M^^^^—    Ml  ■  ■  ■-  I  .       -    —    ■—  ■-  .MM!     MM  |  ■        I  ml  ■  —— ^a^    « 

REVIEWS. 


Tqb  North  British  Review,  for  May,  opens  with  an  article 
upon  "The  present  movement  in  the  Church  of  £n);]and." 
The  numerous  papers  which  have  appeared  upon  this  subject, 
partake  of  the  established  character  of  the  respective  pei  i«»di- 
oalrt  for  which  the?  were  written ;  the  reader  of  the  ICotih 
British^  therefore,  from  the  heading  nlone,  can  form  n  pretty 
correct  idea  of  the  nature  of  the  iirticle  to  which  we  have 
referred.  The  anhappy  eventa  now  ocourring  in  Amerion, 
in  turn,  give  an  especial  interest  to  a  review  of  the  writings 
of  Alexis  de  Tocqueville,  wh(»se  work  Dp<jn  Democracy  in 
America  baa  obtained  a  reputation  rarely  granted  to  produc- 
tions upon  similar  8u>  jects  written  in  the  early  years  of  their 
authors.  We  next  have  a  paper  upon  the  poetry  of  Robert 
Browning,  a  writer  whose  merit  is  little  appreciated  in 
England,  hut  whose  depth  of  thought  and  feeling  places  him 
near  to  Tenny.oon  in  the  scale  of  poets.  Bishop  Ilurd  and  his 
Ootemporariee  is  followed  by  a  concise  statistical  article  on 
Railway 'Accidents.  This  is  again  succeeded  by  one  of  the 
numerous  reviews  wbieh  Motley's  United  Netherlands  hiie 
called  forth.  A  new  edition,  of  the  Theory  of  Vision,  by 
Bishop  Berkeley,  gives  the  reader  a  well  written  article  upon 
the  idealism  of  that  author,  calling  to  mind  the  days  when 
that  which  is  styled  "sensationalism"  and  "idealism"  by 
turns  ruled,  the  world  of  philosophy.  But  more  pleaeingly 
doea  ife  remind  na  of  the  ktndneee  of"^  heart  which  marked  the 
onan^  aa  distinguished,  tor  his  learning  na  for  purity  of  li^fb  and 
benevolence  of  purpose.  "  Amerioan  Cecesaion  "  is  the  head- 
ing of  a  paper  upon  the  important  ooeurrenoes  on  tbia  eonti* 
nenfe,  naeful  to  the  reader  ae  beingi  the  opinion  of  a  writer  who 
treate  of  those  ocoiirrenees  at  a  distance,  and  with  the  ability 
expected  from  such  a  sonroe. 

Thx  London  Quartibi^t,  for  April  (New  York:  Lemsard 
Soott  k  Co.),  is  received.  The  first  article,  headed  "  The 
Pearls  and  Mock  Pearls  of  History,"  is  from  the  pen  of  an 
able  writer.  It  contains  more  tratri  than  poetry.  It  exposes 
the  romance  of  history  from  the  earliest  time.  The  writer 
tears  off  the  disguise  of  troth  from  many  a  faUehood  that  has 
hitherto  been  acoredited  as  truth  itself.  The  doty  is  an 
unpleasant  one,  but  is  imftinchingly  perf  rmed.  The  seccmd 
article,  headed  "'Euphuism,"  brings  to  light  the  dramatio 
works  of  John  Lilly,  in  his  day  a  singular  man,  but  at  present 
little  known.  Kupbnism  is  a  by-word  for  literary  affectation, 
and  derives  its  origin  from  the  word  "  Euphues,"  the  name  of 
a  book  written  by  Lilly,  recently  refUnted  in  London.  The 
third  article  is  concerning  the  late  Lord  Dundonald.  The 
fourth,  "Spiritual  Destitution  in  the  Metropolis,"  abonnds 
with  valuable  stalisties.  The  remaining  articles-*-"  German, 
Flemish  and  Dntoh  Art,"  "African  Discovery,"  "Lord 
Stanhope's  Life  of  Pitt,"  "Indian  Currenoy,  Ftnaneo  and 
LegislatioD,"  and  "  Iron  Manufnotore " — no  doobi  will  well 
repay  those  who  have  time  or  inclination  to  give  them  a  eare^ 
fol  perusal.  We  have  not  had  at  onr  disposal  the  time  neoes* 
eary  to  read  these  artioles,  but  observe  that  several  of  them 
reoeive  greai  praise  from  many  of  our  ootemporaries. 
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The  Edinburgh  Rstiew,  for  April,  is  also  received,  from 
Leonard  Soott  ft  Co.  It  contaiDS,  as  upual,  Rome  very  able 
and  deeply  interesting  papers.  That  '*0n  the  Essays  and 
Reviews''  is  especially  deserving  of  attention.  This  work, 
rendered  famous  by  an  attempt  to  crush  it,  is  candidly 
reviewed.  Its  history  is  faithfully  traced  out,  and  its  merits 
and  demerits  are  also  fairly  exposed.  It  is  shown  that  its 
entire  importance  has  arisen  from  the  onslaught  made  upon  it 
by  persons  in  high  piaces,  and  by  the  wild  condemnation  of 
its  contents  by  men  who  never  opened  its  pages.  To  some  it 
ia  infidel — to  others  too  Rationalistic — to  others  Gospel  truth 
itself.  It  is  famous  or  infamous,  according  to  the  particular 
religious  tenets  of  the  reviewer.  Men  differ  more  widely  upon 
thef)logical  points,  than  upon  any  other  subjects  of  thought 
Little  (very  little)  throws  the  so-called  religious  world  into  a 
wild  ferment.  Hence  it  is  that  we  have  religious  panics 
about — positively  nothing ;  and  hence  the  excitement  about  the 
Essays  and  Reviews.  Were  it  not  that  such  stupendous  effttrta 
were  made  to  crush  the  volume,  it  would  in  all  probability 
have  fallen  from  the  press  still-born,  or  at  all  events  powerless 
for  good  or  bad.  The  contrary  is  now  the  case,  and  the  actual 
consequence  cannot  be  foretold  by  any  one  not  gifted  with 
p<;wers  of  divination.  The  probability  is,  that  the  excitement 
will  die  away,  and  be  succeeded  by  a  dead  calm.  In  '* Dixon's 
Personal  History  of  Lord  Bacon,"  we  have  a  surFeit  as  to  this 
"  wisest  and  meanest  of  men."  Dixon,  the  author,  labors  hard 
to  save  the  memory  of  his  subject  from  reproach ;  but  his 
labor  is  vain.  As  the  problem  of  the  anion  of  high  intellec- 
tual powers  with  acts  ot  moral  baseness  is  still  attractive  to  the 
student  of  human  nature,  this  review  and  the  book  reviewed 
will  no  doubt  have  many  readers.  **  The  Election  of  President 
Lincoln,  and  its  Consequences,"  is  a  paper  of  the  times,  and 
must  find  many  readers  on  this  continent.  The  remaining 
papers  in  this  numl>er  are,  "The  Republic  of  Andorre," 
"  Political  Diaries,"  "  Eton  College,"  "  Remains  of  Alexis  de 
Tocqueville,"  "  Autobiography  and  Letters  of  Mrs.  Piossi," 
'*  The  Fables  of  Fabrius,"  and  "  Forbes'  Iceland." 


Thb  Lkw  Magazine  and  Law  Rxyiew  (Butterworth's ;  7 
Fleet-street,  London)  is  received.  This  well  known  and  valued 
(quarterly  keeps  naoe  in  the  legal  world  with  all  that  transpires 
in  the  outer  ^orld.  It  is  conscious  of  all  that  calls  for  the 
attention  of  its  lay  ootemporaries  the  Edinburgh,  Nwth  Britisht 
Quarterly  and  Wesimituier,  and  occasionally  reviews,  through 
*'  legal  specs,"  subjects  which  engage  the  attention  of  the 
secular  periodicals.  Very  naturally,  therefore,  we  find  in  the 
number  before  us  an  aFticle  headed  "  The  Essays  and  Reviews, 
considered  in  relation  to  the  legal  liabilities  of  the  writers." 
We  also  find  an  article  on  Lord  Bacon,  at  the  same  time  aa  we 
find  a  corresponding  article  in  the  Edinburgh,  But  of  all  the 
papers  in  the  number  before  qs,  that  of  the  most  direct  interest 
to  us  is  the  one  on  '*  The  case  of  Anderson,  the  fugitive 
slave,"  from  the  pen  of  Tapping,  the  author  of  the  standard 
work  on  Mandamus.  The  object  of  the  writer  is  to  prove  that 
the  Court  of  Queen's  Bench  in  England,  when,  on  the  motion 
of  Mr.  Edwin  James,  it  authorised  the  issueXif  a  writ  of  habeas 
corpus  to  Canada  to  bring  up  the  body  of  Anderson,  exceeded 
its  jurisdiction ;  and  this  we  think  he  has  established  in  a 
most  able  manner.  Many  of  the  views  of  the  vnriter  coincide 
with  those  previously  eipressed  by  us  in  the  Upper  Canada 
Lata  Journal;  and  it  is  no  small  satisfaction  to  us  to  find  our 
views  npheld  by  so  good  an  authority  on  prerogative  writs  as 
Mr.  Tapping,  the  author  of  a  work  which  is  the  authority,  at 
home  and  in  Canada,  on  writs  of  mandamus.  Our  satisfaction 
is  still  more  increased  by  finding  that  the  Editors  of  the  Law 
Magazine  have  seen  fit  to  transcribe  the  whole  of  oor  paper  on 
the  Anderson  case.  In  our  next  issue  we  intend,  with  the 
permission  of  our  valued  cotemporair,  to  make  use  of  the 
article  to  which  we  have  referred.  We  fancy  that  the  prece- 
dent set  by  the  English  Court  of  Queen's  Bench  will  neyer  be 


followed  by  an  English  court  of  justice.  It  is,  according  to  the 
universal  opinion  of  all  men  whose  opinion  is  worth  having, 
bad  law, — which  means  that  it  is  not  law  at  all. 


Blackwood's  Magazine,  for  May,  has  a  paper  upon  "  The 
Ministry  and  the  Budget."  The  particular  purpose  of  the 
criticism  is  to  show  errors  in  the  financial  propositions  of  the 
minister  of  the  Exchequer.  Whether  this  purpose  is  aooom- 
plished  or  not  will  depend,  as  does  the  success  of  most  poli- 
tical articles,  upon  the  opinions  of  the  reader.  Portions 
of  one  or  two  continued  stories  fill  un  the  nuiAber,  which  eon- 
eludes  with  an  extended  notice  of  the  Life  of  William  Pitt 
The  hixh  place  which  this  statesman  holds  in  the  history  of 
England,  will  render  interesting  every  line  written  of  one  of 
the  most  remarkable  men  of  his  age. 


Ths  Eclectic  Magazine,  for  June,  is  embellished  with  a 
tri-portrait  engraving  ef  Jackson,  Webst4>r  and  Clay,  three 
very  eminent  men  in  the  history  of  the  United  States.  The 
present  number  of  this  magazine  is  filled  with  the  usual 
quantity  of  matter  of  the  varied  and  entertaining  character 
which  always  adorns  its  pages.  Made  up  of  selections  from 
the  best  current  periodicals,  the  reader  here  meets  the  choicest 
thoughts  of  the  most  able  writers,  and  thus  reviews  at  a  glance 
many  of  the  finest  papers  of  the  literature  of  the  day. 


The  United  States  Insurance  Gazette,  for  May,  is  as  suc- 
cessful as  ever,  in  information  given  upon  its  peculiar  subjects. 


SHERIFFS. 

RIOHARD  GARNET.  Eranlrs,  to  be  Sheriff  of  the  ProrbloiMl  District  of  A]<Q> 
ma.    (Oaietted,  April  27, 1861). 

OUERKS  OF.OOUNTT  COURTS. 

JOHN  HARVBT  OOODSON,  of  Bmnffbrd  BeqvlrB,  to  be  Clerk  of  theCoim^ 
Cuort  of  the  Oonuty  of  Brant.    (Oaietted,  AprU  27, 1861.) 

CLBRKS  OF  THE  PEACE. 

JOHN  T).  ARMOini.  of  Cobonrg.  Eiiq..  ba«Tfster«t'Uw.  to  be  Clerk  of  the  Peace 
of  the  United  CountiM  of  Northumberland  and  Durham,  io  the  room  and 
»t^ad  of  Thomas  Ward.  Rmalre,  ^ervaned.    (Qaxetfed.  Uay  11.  1S61.) 

JOHN  MoFHERSON  H  A  MI  LTD  V,  of  Kloseton,  £equlr»«  barr1«ter«t'law,  4obe 
Gl«rk  of  the  Peace  and  Ooonty  Attorney,  of  the  ProTlsional  Dlatrict  of  Algoiiia. 
(Oaiettad  May  11, 1861.) 

NOTARIES  PUBLTC.  . 

MATTLAND  McCarthy,  of  OrangeTllIe.  Require,  Attorney-at^law,  to  be  a  No* 

tary  Public  in  Upper  Oinada.    (Gaiettud  April  i7, 1861) 
ISAAC  HKMBERl'ON  WILSON,  of  Thor aid,  EM^ulre,  to  be  a  Notary  Public  in 

Upper  Canada    (Oaaetted  April  */7, 1861.) 
ALKXANUKK  McNAB,  ofToruuto,  Kequlre,  to  be  a  Notary  Public  in  Upper  Ca- 
nada.   (flNBe^ted  April  27, 1861.) 
DUNCAN  8HADK  GOODING,  of  Goderirh,SM|uirp. attorney  at-law, to bea Notary 

PuUin  In  Upper  Canada.    (Oaaetted  April  27,  1861.) 
Wl  LiJAH  WILLIAMSON,  of  Toronto,  Kequira,  to  be  a  Notoiy  Public  in  Upper 

Cenada.    Ganetted  April  27, 1861.) 
FRRDKRIC  8TBWAKTMAC-0  ACHKN,  of  Toronto,  Emulre.  baiTlatexvat^hiw,  to  be 
^  a  Notary  Public  in  Uppor  Canada.    ((«awtted  May  11.  1861.) 
OEOROB   R.  VANNOR.\IAN.  of  Braotford,  Require,  Barrieter«t-law,  to  be  a 

Notary  Public  in  Upper  Gbn«d«.>-<OaKetted  May  18, 18tt1.) 
PBTER  A.  BGLK80N.  the  yonngor,  of  OtUwa,  Biiauhre,  to  be  a  Notary  Public  tn 

Upper  Ou>ada.~<aaMtted  May  25, 1861 ) 

CORpNBBS. 

JAMBS  N.  MtiRAB,  Xiquire,  M.D..  to  be  an  Anodate  Conmrr  for  the  United 

Counties  of  Northumberland  and  Durham,    (tlasetted  May  11, 1861.) 
J AMK8  HAY  SI V£WKIGH  r,  Require,  M.D.,  to  be  an  Aaaodata  Ooraner  Ibr  ths 

Connty  of  Kent.    (Oaaetted  May  18, 1861.) 
BDWIN  GOODMAN,  ICaquire,  M.B..  and  MICHAEL  T.  KRaTING,  Rnnli%  to 

he  Aeaodate  CoronerR  fitt  the  County  of  Lincoln.    (Oaaetted  May  25, 1861.) 
ARTHUR  ABDAQH,  Raquiiv,  M.D.,  M.R.as.L..  to  be  an  Aiaodate  OonMMr  ftr 

the  County  of  Simooe.    (Oaaetted  May  25, 1861.) 


TO    CORRESPONDENTS. 

«  D.  C."— Under  "DlTlsion  Courta.»» 

«  8.  P.  Y."— "  A  SsunuiT*'-''  A  SVBSoaDSB**— «  Bova  FIus"— Under  •«  GtfMial 
Ootiaapoadanoa.* 
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DIARY  FOR  JULY, 

M^— .^^ — _* — . — ^ ■ — ■ — . — . —  -     ■,  -      ■  ■    '  ^, 

1.  Ucmdkj LotiK  Taeatloft  cOm«i«ne«.    Co.  Court  and  Svtrofcate  Court 

Titnns  bi^ii.     Rovorder*!  Conrt  rira.      Heir  and   DoTlMfe 
*fltt int»  eoinin«nOi*.    Laiit  dkj  for  Cooflty  Coanea  to  Mtudlse 
Kolls  of  local  MoaicfpiaiUcM. 
0L  Mtiirr1«T*>>*-  •  Coantjr  COart  And  Sarmgato  OoartTerai  end. 

7.  8UNDAT (Uh  Stntda^  afUr  TritMy, 

II.  Batttntoy  ^.«^  iMt  day  for  Judat  of  Oft.  OmiHa  to  mtlw  rstcrBi  of  Ippwlt 

from  Ap»oinneDtm 

14.  SUNDAY. 7IA  Sumdayofter  Trinity, 

Id.  TiMwlay.^ Hair  and  DeviwM  91ttingii  ond* 

tl.  BUNDAT ithSkmdaf  uner  TVAitfy. 

28.  8  U  Mi  AY  ......  Wi  Sunday  afler  TrinUjf. 

81.  WodBOMlay....  U«t  day  for  Conntj  Clerk  to  eettliy  Coufttj  Rtta  Co  l(«Mfd- 

paiitios  la  CoQftty. 


IMPORTANT  BU81NK89  NOtlCB. 

t^taki  tiUUt^ai  U» Ihi  Prmprifiat*  a/ thOJfmmnS  art  r^qwttfd  bt  rrm^mhtr  the4 
nil  tmr  past  dw.aeonunU  have  bem  plaerd  m  thp  handt  of  Mtun.  Patttm  dt  Jrdapht 
AUnmeyi,  Batrie,  fvr  totfeOton;  aitd  tk&l  tmlp  a  prompt  remfttanci  to  them  unit 
tavrfmt*. 

it  U  mUhgrtoi randancf  tfud M«  Prftprtdrtra  hm>f.  adnptM  tMf  ttmr»;  hut  (A«y 
hmt  htm  ampdhd  tn  do  to  in  order  to  matU  thtm  to  meet  their  current  exptnuM, 
iD^icn  ffK  wr^jf  htttry, 

Nmo  that  tkf  ua^fulittMM  c^thtJtmmaJ  ittoaeneraUfodmitUdjit  wm!d  tudhetni' 
tPtuait^jU  tn  eaepftt  UkA  the  Prnfkttim  dftd  Offl^rt  oflhit  OniHs  wMi^d  adOriird  it  a 
Uboral  tufipcri,  indtoad  t^oUiBmn$tg  thtmselveM  to  be  eued  for  their  tuUoenpiwM. 


TO  CORRKSPONDENTS— Ae  but  page. 


JUJLY.    1801. 


COLONIAL  BANKBUPTOY  LAW. 


It  18  not  often  tliat  we  find  dceifiions  of  English  Ooarts 
of  Justice  of  espeeial  interest  to  the  Colonies*  When  any 
snch  pi^sent  themselves,  we  endearotir  to  mske  them  known 
ihrongh  the  psges  of  tfae  Upper  Oetnad^  Law  Joumah 

The  decision  of  the  English  Court  of  Queen's  Bench,  in 
the  case  of  Anderson^  is  the  latest  case  of  the  kind  to 
which  we  have  hitherto  found  it  necessaty  to  refer. 

One  of  less  exciting  interesti  but  not  of  less  direct  effeot 
upon  colonial  interests,  is  Bartley  t.  SodgeMf  reported  in 
Other  columns.  In  it  the  Court  held  that  a  dischatge  to 
an  insolvent  or  bankrupt,  under  a  Colonial  Statute,  is  not 
binding  upon  his  English  creditors  not  resident  or  domi- 
ciled in  the  colony. 

The  proposition,  though  startling,  is  not  without  some 
show  of  reason  to  support  it.  It  is  not  however  for  us  at 
present  to  argue  the  reasonableness  or  unreasonableness  of 
the  decision,  hut  to  announce  the  ftct  of  the  decision. 

When  we  consider  that  colonial  merchants  are  in  general 
more  or  less  indebted  to  English  houses,  the  importance  of 
the  decision  cannot  be  orer-rated.  The  effect  of  it  may  be 
to  render  necessary  an  imperial  bankruptcy  or  insolvency 
law. 

The  aim  of  every  good  system  of  bankruptcy  or  insol- 
vency is  to  relieve  the  honest  debtor  .from  all  his  past 
liabiUties.    No  colonial  act  can,  according  to  the  decision 


mentioned,  have  that  effect  as  against  English  creditors 
resident  and  domiciled  out  of  Canada. 

It  is  well  that  tbis  point  of  law  has  been  at  the  present 
time  determined.  There  is  among  us  a  strong  desire  for 
some  effective  system^of  bankruptcy  and  insolvency  law; 
and  the  question  at  once  arises,  whether  under  existing 
circumstances  we  should  be  content  with  one  enacted  by 
our  own  Le^Iajtnre  merely. 

In  connexion  with  the  case  reported,  we  may  mention 
that  it  has  we  believe  been  held  in  our  Court  of  Chaneeiy 
that  a  bankruptcy  vesting  order,  granted  by  a  subordinate 
judicial  officer  in  Scotland,  vnder  an  imperial  statute,  is 
effectual  in  Canada,  so  as  to  pass  real  estate^&c.,  sitMte  in 
Canada,  to  an  assignee  appointed  by  such  officer. 

This  state  of  the  law  is  really  vexatious.  It  is  unjust 
that  a  sheriff  or  sheriff's  deputy  in  Scotland,  or  any  fbreign 
dominion,  should  have  power  materially  to  effect  the  intCi 
rests  of  a  great  body  of  creditors  in  this  oolony  in  a  matter 
where  they  are  not  consulted,  and  where  it  would  be  next 
to  impossible  to  tender  advice  or  offer  oppoiitiott  if  deemed 
necessaty,  upon  notice  of  the  intended  proceedings. 

Legislation  is  much  needed  oi^  bankmptoy  and  insoU 
vency.  The  subject,  thongh  snrroiinded  with  diffictihlen- 
might  bd  satisfactorily  handled  by  a  person  of  competent 
skill  and  knowledge.  Who  shall  bd  this  persbn  T  Bh  will 
earn  a  better  and  more  liisting  l^piitatlon  than  any  advo- 
cate of  men  theories^  however  attractive  to  the  popular 
palate. 

What  We  want  is  practical  legishtlott,  and  this  h  the 
thing  of  ail  others  that  we  have  the  moet  dUSculty  in 
obtaining* 


^m^ 


K0TE8  ON  THB  PBACTICB  OF  BAILIKa   m  OBTMINAL 
0A8BS  UPON  APPUGATION  TO  TBB  COUNTT  JUBQlS. 


The  preliminary  investigation  of  nearly  every  indictable 
crime  known  to  the  law,  takes  place  before  Justices  of  the 
Peace.  They  either  commit  the  alleged  offender  for  trial 
l>efore  a  juiy,  or  they  admit  him  to  bail  to  answer  to  the 
charge  preferred  against  him.  Their  power  of  bailing  is 
restricted,  and  should  in  all  cases  be  exercised  with  caution, 
— a  Magistrate  admitting  a  prisoner  to  bail  in  violation  of 
law,  would  be  liable  to  a  prosecution. 

The  general  duty  as  to  bailing  is  laid  down  in  the  Con- 
solidated Act  of  Canada,  cap.  102,  sees.  52  k  53.  In  cases 
of  misdemeanor  the  party  charged  may  be  admitted  to  bail 
by  one  Justice,  in  cases  of  felony  the  order  to  bril  must  be 
made  by  two  Justices  at  least.*  The  power  of  bailing  may> 
in  cither  case,  be  exercised  if  the  Justices  are  of  opinion 

*  By  seotion  61,  a  Police  or  Stipendiary  Mftgistrate  may  de 
alone  what  is  authorised  to  be  done  hy  two  Justices. 
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tluit  the  evidence  adduced  does  not  forniBh  such  a  strong 
presumption  of  the  guilt  of  the  accused  as  to  warrant  his 
committal  for  trial.  Where  the  charge  is  murder  or  treason 
no  Magbtvate  or  number  of  Magistrates  can  admit  to  bail. 

With  a  numerous  body  of  Magistrates,  very  many  of 
them  imperfectly  acquainted  with  the  criminal  law,  an 
obviously  safe  general  rule  is  to  commit,  if  the  facts  in 
evidence  establish  a  moral  conviction  in  the  Magistrate's 
mind  of  the  guilt  of  the  party  accused — and  this  indeed  is 
the  course  generally  adopted  in  this  country. 

The  law  does  not  impose  upon  Magistrates  the  responsi- 
bility of  accepting  bail  in  doubtful  cases,  and  does  not  con- 
template their  determining  upon  nice  and  critical  questions 
of  law,  or  accurately  balancing  a  chain  of  circumstances 
pro  and  eon.  It  leaves  that  duty  to  those  who  are  trained 
to  l^;al  investigations  and  experienced  in  such  matters. 

It  is  not  many  years  since  prisoners  could  not  be  heard 
on  an  application  to  bo  bailed  except  before  a  Judge  of  the 
Common  Law  Courts  in  Toronto,  which  of  course  caused 
much  delay  and  was  a  very  expensive  process.  Latterly 
as  the  administration  of  the  law  has  become  more  decentra- 
liied,  various  duties  are  made  incident  to  the  office  of  County 
Judge,  and  to  obviate  the  delay  and  cost  in  applications 
from  the  outer  counties  of  Upper  Canada  to  Toronto,  the 
County  Judges  in  their  several  jurisdictions  are  authorised 
to  bail  prisoners  committed  for  trial  on  criminal  charges. 

Section  54  of  the  act  referred  to— that  is  as  substituted 
by  the  act  24  Tic,  cap.  15,  enacts  as  follows : — ^<  In  Upper 
Canada,  in  all  cases  of  felony  and  of  misdemeanor  where 
the  party  accused  has  been  finally  committed  as  hereinafter 
provided,  any  County  Judge  who  is  also  a  Justice  of  the 
Peace  for  the  county  within  the  limits  of  which  such 
accused  party  is  confined,  may,  at  his  discietion,  on  appli- 
cation made  to  him  for  that  purpose,  order  such  accused 
party  or  person  to  be  admitted  to  bail  on  entering  into  re- 
cognizance with  sufficient  sureties  before  two  Justices  of 
the  Peace,  in  such  an  amount  as  the  said  Judge  directs, 
and  thereupon  such  Justices  shall  issue  a  warrant  of  de- 
liverance as  hereinafter  provided,  and  shall  attach  thereto 
the  order  of  the  Judge  directing  the  admittbg  of  such 
party  to  bail.'' 

A  mode  of  procedure  is  not  here  traced  out,  but  enough 
may  be  collected  from  the  several  enactments  bearing  on 
the  subject,  to  shew  the  proper  practice  in  such  cases. 

Suppose,  then,  a  practitioner  instructed  to  apply  to  the 
County  Judge  for  an  order  to  bail  a  party  committed  for  a 
crime.  The  first  step  will  be  to  procure  certified  copies  of 
the  examinations  and  papers  upon  which  the  Judge  is  to 
act.  If  the  party  charged  be  actually  in  gaol,  it  may  be 
assumed  that  the  papers  are  filed  with  the  County  Attorney ; 
for  section  89  of  the  Consolidated  Act  before  referred  to, 


and  section  9  of  the  Local  Crown  Attorney's  Act  (e.  106, 
U.  C),  require  the  depositions  and  pspers  to  be  ^^  delivered 
to  the  County  Attorney  without  delay,''  and  so  in  respect 
to  Coroners  by  section  62  of  the  first  named  act  The 
words  "without  delay"  must  be  taken  to  mean  without 
unreasonable  delay,  and  in  pracUce  the  pi^Mia  are  usually 
sent  by  the  next  mail,  or  are  at  once  sent  in  an  endoaed 
packet  by  the  constable  intrusted  with  the  execution  of  the 
warrant  of  commitment,  to  be  by  him  delivered  to  the 
County  Crown  Attorney,  when  he  lodges  his  prisoner  in 
gaol.  But  if  on  enquiry  it  is  found  that  the  committing 
Magistrate  has  not  transmitted  the  papers  to  the  County 
Attorney,  that  officer  would  doubtless  call  upon  tfie  Magi- 
strate at  once  to  forward  them ;  and  that  without  prejudice 
to  any  proceeding  that  would  lie  against  the  Magistrate,  for 
defiiult  in  not  obeying  the  requirements  of  the  statute.  In 
some  cases  it  may  save  time  to  apply  directly  to  the  com- 
mitting Justices:  but,  unless  in  veiy  urgent  cases,  it  is 
better  to  obtain  the  certificate  from  the  County  Crown 
Attorney — for  unless  everything  is  in  form  the  papers  may 
require  to  be  again  sent  to  the  committing  Magtstrate  for 
correction,  and  in  any  case,  notice  will  probably  be  required 
to  be  given  to  the  County  Attorney* 

The  notice  of  application  should  be  personally  served  on 
the  committing  Justice  who  has  the  papers.  The  fidlowing 
form  is  suggested  :«• 

2b  A,  B,  and  C.  P.,  Xwo  of  JTsr  Majut^t  Juitictt  oftks  Peace  for 
the  Coimry  o/— —  {or  ta  A,  B.^  C^roiMr,  a»  the  eaee  wuiy  he)* 

(Oonnlldfttad  StatatM  oTOHuidii  oq^  102>  mo.  8S.) 
GiHTLXxxH, — Take  notice  that  so  soon  as  oounsel  oaa  bs  heard. 

His  Honor  the  Judge  of  the  Gountj  Court  of  the  County  of ^ 

will  be  moved  to  admit  to  bail of,  &o.,  eomndtted  bj 

your  warrant  to  the  common  gaol  of  the  Coantj  of  — ,  on  a 
eharge  of  laremiy  (or  ae  the  eaee  may  &e),  and  now  a  prisoner  in 
the  said  gaol ;  and  yon  are  hereby  reqnired,  in  aeeoHaDoe  with 
the  statote  in  that  behalf,  to  transmit  to  the  Cleritof  the  said 
Connty  Court,  close  nnder  the  hand  and  seal  of  one  of  yon  the 
said  Justices,  a  eertified  eopy  of  all  informations,  examinations, 
and  other  evideoces  tonching  the  offenee  wherewith  the  taid  — — 

has  been  charged,  together  with  a  copy  of  the  warrant  of 

eommitment. 
Dated,  Ae.  —  — - 

Coonsel,  or  Attorney  {a$  the  eaee  may 
be),  for  the  said  — —  — . 

The  Msgistrate,  on  receiving  the  notice,  makes  a  v^rbap 
tim  copy  of  the  papers,  so  as  to  embrace  all  the  evidence 
given,  and  of  documents  referred  to  in  it. 

All  the  papers  copied,  one  of  the  committing  Magistrates 

adds  at  the  bottom  the  following  cerl^^le.* — 

In  the  eaee  of  The  Queen  v. ,  eomatiUed/or  ktreeny  {or 

ae  the  eaee  may  be). 

I, — — ,  one  of  the  eommitting  Jnstiecs  in  this  oase,  do,  ia 

pnrsnanoe  of  the  statute  ia  that  behalf,  oertify  that  the  above  axe 
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oopi«8  of  the  information,  exaifiinations,  and  other  e?idenee8  taken 

before  me  and ,  J.  P.,  tonehlng  the  offence  wherewith 

such  prisoner  hae  been  charged,  &o., 

Witneea  my  hand  and  eeal  this  £.  F.,  J.  P., 
day  of ,1861.         [Seal.]         Committing  Justice. 

The  package  is  then  put  in  a  sealed  envelope  and  ad- 
dressed and  marked  thus, 

"  The  Clerk  of  the  County  Court,  County  of .  Informations, 

examinations,  &e.,  in  the  case  of  TJib  Qtuen  t.  ^—  -^-»  charged 
with  larceny  (or  oi  the  eau  may  be)." 

If  tbe  papers  are  in  the  hands  of  the  County  Attorney, 
that  officer  makes  eoples  and  adds  the  certificate,  which  of 
course  will  be  slightly  varied  from  the  above  form  :  and  he 
in  like  manner  encloses  them  in  an  envelope  similarly 
addressed  to  the  County  Court  Clerk.  The  certified  copies 
are  in  both  cases  handed  to  the  party  applying  for  them. 

The  County  Judge  would  probably  require  Dotice  of  the 

application  to  the  County  Attorney,  and  whore  the  papers 

are  in  his  hands,  {he  demand  of  a  certified  copy,  and  notice 

of  application  may  be  joined  as  in  the  following  form  :^- 

County  of  —  \ 

To  wit :       /  To  E.  jP.,  Crown  Attorney  for  the  County  of . 

Take  nodoe  that  on  — >^  next  at  noon^  or  so  soon  thereafter  as 
counsel  can  be  heard,  His  Honor  the  Judge  of  the  County  Court  of 

this  County  will  be  moved  to  admit  to  bail ,  now  confined 

in  the  gaol  of  this  county,  on  a  charge  of ,  under  a  warrant 

of  commitment  by  —  -^— t  Jostice  of  the  Peace.  And  yon  are 
required  to  transmit  to  the  Clerk  of  the  said  County  Court  a 
certified  copy  of  all  the  informations,  examinations,  and  other 
evidences  touching  the  offence  wherewith  the  said  — ^-  — -  has 
been  charged. 

Dated  this day  of 

Counsel  (or  Attorney)  for  the 
said  —  — . 

The  County  Crown  Attorney  may  allow  the  counsel  for 
the  prisoner  to  have  copies  made  of  the  papers,  adding  the 
certificate  merely— or  make  the  copies  himself;  and  the 
latter  would  seem  in  all  cases  the  better  oourse,  for  until 
used  in  court  the  papers  should  not  be  out  of  the  hands  of 
the  proper  officers.  The  Crown  Attorney  will  be  entitled 
to  payment  per  folio  for  the  ceitified  copies.  A  copy  also 
should  be  made  of  the  warrant  of  commitment  in  the 
gaoler's  hands,  and  verified  by  affidavit  to  be  laid  before  the 
County  Judge.  At  the  time  appointed,  the  County  Judge 
hears  the  counsel  for  the  applicant,  and  the  Crown  Attor- 
ney, if  present,  and  acts  as  the  case  requires. 

Notice  of  the  application  to  the  County  Attorney  should 
not  be  dispensed  with  by  the  Judge ;  for  by  the  first  sub- 
sec,  of  sec.  1  of  the  Local  Crown  Attorney's  Act,  that 
officer,  after  receiving  the  examination,  &o.,  from  the 
Magistrates,  shall,  '^when  necessary,  cause  such  charges  to 
be  further  investigated,  and  additional  evidence  collected  if 
required.''     And  it  may  be  that  he  is  about  to  have  the 


matter  further  investigated,  or  is  in  course  of  collecting 
additional  evidence,  or  that  the  person  is  charged  or  about 
to  be  charged  with  another  crime.  Therefore  the  neces- 
sity of  the  notice  to  him. 

While  the  circumstances  under  which  Ju8ti4x$  of  the 
Peace  may  bail  are  stated  in  the  52nd  and  53rd  sees,  of  cap. 
102,  Consol.  Stat.  Canada,  there  appears  to  be  no  restric- 
tion on  the  County  Judge  in  the  sec.  54  (as  altered  and 
recast  by  the  act  of  last  session),  immediately  following, 
which  confers  the  jurisdiction.  He  may  <'in  his  discretion 
order  such  accused  person"  to  be  admitted  to  bail ;  but 
the  crimes  of  treason  and  murder  are  expressly  excluded 
from  the  County  Judge's  cognizance,  and  he  has  no  power 
to  admit  to  bail  in  such  cases. 

The  amount  of  sureties  in  case  of  an  order  to  bail  is 
regulated  by  the  Judge,  and  will  of  course  depend  on  the 
nature  of  the  crime  and  the  position  and  circumstances  of 
the  party  charged ;  and  the  Judge  may  require  that  the 
sureties  shall  justify,  by  affidavit,  or  that  notice  of  the  time 
and  place  of  entering  into  the  recognisance,  and  of  the 
names  of  the  proposed  sureties,  bo  given  to  the  Crown 
Attorney,  that  he  may  be  present  on  the  occasion,  and  sea 
that  the  sureties  are  sufficient. 

The  Judge's  order  may  be  in  the  following  form : 

The  Queen  t.  ui.  P.,  a  prieoner  in  the  gaol  of  the  County  of 

committed  on  a  charge  of  ' 

Upon  reading  a  certified  copy  of  the  information,  examinations 
and  papers,  touching  the  offence  wherewith  the  said  prisoner  is 
charged — the  notice  of  motion  to  the  County  Crown  Attorney,  and 
affidavits  filed ;  and  upon  hearing  the  prisoner  by  his  counsel, 
and  the  County  Crown  Attorney  on  the  part  of  the  Crown — I  do 

order  that  the  said be  admitted  to  bail,  on  entering 

into  a  recognisance  with  two  sufficient  sureties  (himself  in  the 
sum  of  $  — — -  and  the  sureties  in  %  — »—  each),  before  any  two  of 
her  Mi^esty's  Justices  of  the  Peace,  in  the  town  (or  city)  of  — 
for  his  appearance  at  the  next  Court  of  Oyer  and  Terminer  and 
General  Qaol  Delivery  {oraethe  eaee  may  he)^  to  be  holden  in  and 

for  the  said  county  of ,  to  answer  to  the  Queen  in  respect  to 

the  said  charge  of  ^^,  and  not  to  depart  the  oonrt  without  leave. 

And  I  do  further  order  that  [notice  of  the  time  and  place  of 

entering  into  such  recogniiance,  and  of  the  names  of  the  proposed 

sureties,  be  given  to  the  County  Crown  Attorney,  that  he  may  be 

present,  if  he  thinks  fit,  or  that]  the  s^d  Justices  do  examine 

such  sureties  upon  oath,  as. to  their  sufficiency  for  the  amounts 

for  wUch  they  are  respectiToly  to  be  bound. 

Dated  at this day  of 

— Judge. 

Furnished  with  this  authority,  and  notice  if  required 
being  served  on  the  Local  Crown  Attorney,  the  counsel 
for  the  prisoner  proceeds  to  obtain  bis  discharge,  thus :— - 

The  order  is  brought  to  two  Justices  of  the  Peace,  who 
take  the  recognizance  as  required,  and  issue  a  warrant  of 
deliverance  in  the  form  given  on  page  1080  of  the  Consol. 
Stat  of  Canada,  and  annex  to  i^  the  Judge's  order.    Botl^ 
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documeots  are  left  with  the  gaoler,  and  will  be  hU  wamot 
for  liberatiDg  the  prisooery  if  be  siaDcIs  committed  on  tbe 
partioular  cbarge  onlj. — Communicaled, 


HABEAS  OORPaS  IN  TQB  UXITfiD  STATEa 


The  right  to  the  writ  of  habeas  oorpoa  is  deemed  the 
bulwark  of  an  Bugltthman's  liberty.  It  is  a  right  whieh 
ID  Bogland  can  odIj  be  suspended  tinder  very  extraordi- 
nary eireumstaoces,  and  then  only  upon  the  reoommenda- 
tion  of  Pkrliameot. 

In  the  United  States,  daring  the  present  crisis,  it  appears 
an  attempt  was  made  by  the  President  to  suspend  the  right, 
or  to  authorize  its  suspension  by  a  anbordinate  military 
officer.  This  attempted  inrasion  upon  the  liberty  of  the 
subject  has  been  boldly  met  and  ably  defeated  by  the  much 
esteemed  Chief  Justice  of  the  United  States  in  a  judgment 
reported  in  other  oolumns. 

The  importance  of  the  judgment,  and  the  interest  which 
it  must  excite  in  the  breast  of  every  fViendto  constitutional 
liberty,  is  our  apology  for  its  insertion  in  the  columns  of 
our  jourual. 

In  it  we  see  strongly  manifested  the  necessity  of  placing 
the  judicial^  beyond  the  Influence  of  the  exeoutite  power. 
The  safety  of  the  subject,  his  right  to  the  enjoyment  of 
rights  most  sacred  and  most  dear  in  eyeiy  system  of  consti- 
tutional government,  must  in  a  great  measure,  if  not  alto- 
gether depend  on  the  independence  of  the  judicial  power. 


AMERICAN  LAW  BOOKS  IN  ENGLAND. 


In  an  article  in  No.  20  of  the  Law  Magax^  mnd  Law 
RevieWf  for  Februaiy  1861,  page  235,  new  series,  headed 
''Pleading  of  the  present  day,'^  a  new  edition  of  Mr. 
Stephens'a  work  on  Pleading  is  reviewed ;  and  also  a  work 
intitled  ''The  Practice  in  Courts  of  Justice  in  England 
and  the  United  States/'  by  Conway  RobindoO|  4  vols., 
Bichmond,  U.  S. 

The  latter  work,  by  Mr.  Robinson,  which  is  not  yet  com- 
plete^ was  presented  by  the  learned  author  to  the  Law 
Society  of  Upper  Canada,  as  the  volumes  came  out;  and  it 
will  be  interesting  to  readers  of  this  journal  to  noUce  in 
what  terms  it  is  spoken  of  by  the  Editor  of  the  Law 
Magazine,  We  therefore  extract  a 'few  passages  of  the 
review : 

"  We  have  placed  at  the  head  of  this  article  the  title  of 
"  another  wor)p,  well  known  ia  America  as  Robinson's  Prao- 
"  tioe,  because  the  foorth  volume  of  thut  work,  which  treats  of 
"  Declaratiooe,  has  ju«t  been  brought  to  our  notice.  It  con- 
**  tains  an  ample  collection  of  forms,  whieh  may  be  made 
"  available  by  the  modem  English  pleader.        ♦         *         * 

"  |t  ipust  not  b9  aopposiBid  th%tMr?  I^blnson  is  an  advocate 
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for  maintaining  the  declarations  of  the  worst  period  of 
pleading — the  middle  period — when  language  seemed  to  be 
employed  for  the  purpose  of  confusing  thoughts,  and  enabling 
lawyers  to  live  by  praotising  verbal  tricks,  and  setting  tech- 
nical trapi.  It  shews  that  the  system  of  pleading  has  had 
fictions  and  subtleties  which  might  be  lopped  off  without 
trenching  upon  any  principle  of  valae.  In  modem  timea  it 
has  been  the  aim  of  f^slators  and  judges  to  get  rid,  on  the 
one  hand,  of  what  experience  proved  to  be  productive  of  in- 
convenience,  and  to  retain,  on  the  other  hand,  all  that  was 
truly  valuable.  Bven  in  New  York,  where  common  law 
pleading  on  a  system  is  supplanted,  it  is  not  considered  that 
every  vestige  of  its  valuable  rules  has  been  swept  away.  *  * 
*'  What  is  the  necessary  consequence  of  abolishing  apeoial 
demurrers,  we  have  already  pointed  out,  and  Mr.  Robinstm^s 
pages  confirm  our  views.  We  recommend  to  the  English 
lawyer  that  part  of  the  third  volume  which  treats  on  plead- 
ing generally  (Title  11),  and  the  rules  for  framing  the  decla- 
ration (Title  12).  He  will  find  it  very  instructive  to  com- 
pare the  nature  of,  and  the  delays  efiected'io,  pleadings  in 
other  countries  beside  his  own.  In  England  we  exclude  too 
much  the  benefits  we  might  derive  from  the  experience  of 
other  countries ;  and  for  this  reason  (although  we  are  aware 
there  are  others  more  cogent  to  practical  men),  we  shoald 
adviKC  to  our  readers  a  perusal  of  the  abore  named  divisions 
of  Mr.  Robinson's  work.  It  will  then  be  seen  that  the  vari- 
ous quciitions  with  which  Uw  reform  here  is  familiar,  are 
not  confined  to  one  system,  but  are  common  to  all.  The  use 
and  abuse  of  forms,  and  rule^,  of  profestiional  habits  of  accu- 
racy on  the  one  hand,  and  of  aflfectalion  and  circumlocution 
on  the  other,  belong  not  to  one»  but  to  every  eouatry  and 
period.        «        ♦        ♦ 

**  Mr.  Rohinson  shews  great  knowledge  of  the  best  prece* 
dents  of  English  books^  and  the  principles  of  law  upon  which 
pleading  is  ba»ed ;  and  practitioners  would  not  find  it  difll- 
cult  to  discover  for  themselves  bow  far  they  could  apply  this 
work  in  their  daily  avocations. 

'*  We  have  spoken  hitherto  of  those  volumes  only,  of  Mr. 
Robinson,  which  relate  to  pleading,  vis.,  part  of  the  third 
and  the  fourth  volumes ;  but  we  would  also  demre  to  draw 
the  English  reader's  attention  to  the  other  volumes, 

"  The  title  of  the  work  is  *  The  Practice  m  CaurU  of  Justice 
in  England  <md  the  United  States,'  and  so  far  is  much  larger 
than  what  is  embraced  in  ordinary  '  books  of  praoties.'  It 
is  not  a  mere  digest  of  cases,  nor  does  it  consist  of  mere  in- 
structions for  carrying  on  a  suit;  but  it  contains  a  body  of 
law  invaluable  both  in  the  amount  of  matter  and  the  manner 
of  ite  arrangement. 

"  It  will  be  found  always  useful  to  a  member  of  a  liberal 
profession,  if  he  follow  it  in  a  liberal  spirit,  to  have  the 
opportunity  of  comparing  the  results  of  systems  other  than 
his  own,  and  to  see  a  subject  treated  on  an  original  method. 

**  Wo  cannot  pretend  to  review  here  all  the  volumes  of  Mr. 

Robinson's  work;   but  will  briefly  indicate  the  contents, 

that  our  readers  may  be  able  to  judge  to  some  extent  of  its 

character. 

'*  Vol.  I.  deals  with  '  the  place  and  time  of  a  transaction  or 

Erooeeding/  treating  chiefly  of  the  conflict  of  laws,  and  tho 
tatute  of  Limitations.  The  second  volume  treats  of  the 
subject  matter  of  personal  actions — in  other  words,  'of  the 
right  of  action.'  The  third  volume  treats  of  persoi^tl 
actions,  with  respect  to  the  parties  who  may  soe  and  be 
sued ;  the  form  x)f  actions  and  the  frame  of  the  pleadings. 
The  fourth  volume  is  concerned  with  pleadings  in  personal 
actions,  treating  particularly  of  declarations,  and  giving 
forms  thereof. 

**  There  is  yet  one  more  volume  to  follow,  in  completion,  we 
presume,  ot  this  important  work,  which  has  been  both  con- 
ceived and  executed  in  a  comprehensive  spirit,  deserving  of 
•*•"-  in  England.'' 
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The  work  which  has  called  forth  such  remarks  is  one  of 
DO  ordinary  merit  Indeed  it  is  not  nsnal  for  English  law 
periodicals  to  notioe  foreign  and  colonial  pablieations ;  and 
when  they  do  so,  we  may  be  certain  that  the  work  in  faiK>r 
of  which  the  exception  is  made,  is  one  really  deserving  of 
the  recognition. 

We  have  for  ourselves  examined  Mr.  Robinson's  Prac- 
tice, and  can  only  say  that  it  richly  deserves  all  that  is  said 
of  it  by  our  London  contemporary.  Tbe  work  is  one  which 
displays  not  merely  great  industry,  but  unusual  ability. 
It  is  replete  with  knowledge.  The  writer  is  not  content 
with  the  habit  of  too  many  legal  writers,  that  of  stringing 
cases  together,  without  any  attempt  to  investigate  the  prin- 
ciples which  are  imbedded  in  them.  He  goes  to  the  root 
of  the  ease.  He  gives  us  principles.  His  work  might 
be  appropriately  entitled  a  work  on  ''  The  principles  of 
Practice." 

• 

Owing  to  its  size,  it  is  of  course  intended  to  be  more 
than  a  mere  vade  meeum.  It  is  a  work  of  solid  learning, 
elaborate  and  well  written. 


NEW  MAP  OF  NORTH  AMERICA. 


Mr.  Monk,  map  compiler  and  publisher,  has  issued  a 
new  edition  of  his  well  known  Map  of  North  America. 

Extending  several  hundred  miles  farther  north,  it  em- 
braces about  a  million  more  square  miles  of  her  Majeety's 
dominions  than  shown  on  hb  former  map.  It  gives  a 
complete  view  of  the  great  valleys  of  the  Red  River,  Sas- 
katchawan  and  Eraser's  River,  and,  by  showing  them  all 
on  the  same  scale  with  Canada  and  the  other  better  settled 
portions  of  the  continent,  conveys  at  once  a  more  ready  and 
correct  impression  of  their  vast  extent  than  any  map  we 
have  seen.  It  also  gives  the  latest  State  and  territorial 
boundaries  in  the  neighbouring  United  States;  and  as 
three  new  Territories  and  one  State  were  formed  during 
the  recent  session  of  Congress,  we  find  the  form  of  nearly 
all  the  Territories  west  of  the  Missouri  River  much  changed, 
and  their  physical  features  exhibited  according  to  reoent 
Government  explorations.  This  map  also  shows  much 
more  of  the  divbions  and  sub-divisions  of  Central  America 
and  the  West  Indies,  than  we  have  seen  on  any  former 
map. 

A  map  of  the  World  on  the  same  sheet,  whioh  shows 
America  in  the  middle  and  China  in  the  east  and  west,  by 
the  location  of  the  continents,  gives  both  oceans  entire,  and 
demonstrates  to  the  eye  the  vast  importance  of  completing 
the  great  thoroughfare  for  the  travel  and  commerce  of  the' 
world  across  this  continent.  Toronto,  we  observe,  is  in  the 
direct  route  between  London  (England)  and  Canton  (China). 


The  map  is  conceived  and  executed  in  a  style  that  docs 
credit  to  both  publisher  and  artists.  It  is  useful  for  the 
oflBce,  as  well  as  instructive  for  the  family  circle.  The 
intelligent  newspaper  reader,  having  this  map,  will,  at  the 
present  time,  be  able  at  a  glance  to  trace  the  places  of 
interest  in  the  neighbouring  Republic. 

This  map,  however,  must  be  seen,  to  be  appreciated. 

The  Agent  of  the  publishers  for  this  Province,  James  D. 
Duncan,  will,  we  are  informed,  be  glad  to  wait  upon  any 
one  addressing  him  through  the  Toronto  Post  Office.  He 
will  be  in  Toronto  for  a  few  days,  in  order  if  poouble  to 
ascertain  the  number  of  copies  likely  to  be  required  in  and 
about  Toronto. 

The  price  for  the  map,  whioh  is  a  very  large  one,  mount- 
ed on  rollers,  is  only  $8  50. 


JUDGMENTS. 

QUE  BIT'S  BENCE, 

Present :  MoLxav»  J, ;  Bvaiis,  J. 

Jim«lT,mi. 
Melnnet  v.  8eoU. — Action  for  seduction.    Motion  for  new  trial 
on  ground  of  exeessive  damages.    Bale  refused. 

Nourse  v.  Botter. — Action  for  malicions  arrest  At  trial,  plain- 
tiff nnable  to  prodnee  original  information,  and  nonsuited.  Rule 
nid  granted  to  set  aside  nonsuit 

Frith  V.  Nixon, — Bale  nisi  refiised. 

Vidal  T.  Donald, — Bale  nisi  granted. 

McQuire  v.  Lang, — Action  for  trespass.    Bnle  nisi  refosed. 

Cutting  r.  7Weo».— Interpleader.    Bale  nisi  refosed. 

Howland  v.  McNab. — Action  on  promissory  notes.  Bole  nisi 
refosed. 

AUzand^  v.  Ca9t, — Action  on  covenant  for  title.  Bole  nisi 
refosed. 

Shark  V.  Aiu'M.— Action  for  a  -^oantity  of  Inmber  Aunlshe4» 
Bale  nisi  granted. 

McMurty  v.  Swmntton, — ^Bole  nisi  granted. 

Murphy  ▼.  Ccue. — Interpleader.    Bale  nisi  granted. 

Beid  T.  Weir, — Award  as  to  amoont  doe  on  a  sob-oontraet  for 
eonstraofting  pertien  of  Q.  T.  B.  Arbitrator,  in  regard  to  mm 
item,  rock  ezoaTStion,  gate  a  large  amoont,  as  defendant  asserts, 
owing  to  a  mistake.  Coort  do  not  think  the  arbitrator  made  a 
mistake  per  McLean,  J.  Boms,  J.— The  case  of  ffodgkinton  T. 
Femie,  8  G.B.,  N.S.,  189,  is  explioit  as  to  the  propriety  of  refoaing 
a  role.    Bole  nisi  refused. 

Carpenter  r,  Hendereon.—AeHon  against  attorney  for  negligence. 
Verdict  for  plaintiff.    Bole  nisi  reftusd. 

JTie  Queen  t.  Fitzgerald. — Bole  nisi  on  defendant  to  show  cause 
why  second  trial  shoald  be  set  aside,  refosed,  althoagh  the  pro- 
oeedings  of  Qoarter  Sessions  somewhat  irregolar  in  granting  new 
trial  on  affidarit  of  defendant 

New  Bruntwick  Oil  Company  ▼.  Pareone, — Trial  at  Toronto,  be? 
fore  Bobinson,  C.  J.  Verdict  for  plaintiff.  Motion  for  new  trial. 
Bole  discharged. 

Meagher  t.  JStna  Ine,  Co.— Action  on  an  insoranee  policy  on  the 
steamer  Boston;  Taloe  of  vessel  $16,000.  The  insoranee  com- 
pany has  its  chief  or  h^ad  office  in  Baffalo,  New  Tork.  ffeld^ 
1st  That  tiie  law  of  Upper  Canada  most  gorem  the  contract 
2nd.  That  the  elaoses  in  the  policy  as  to  total  lessor  partial  loss 
are  inocosistent  bat  held  that  the  contract  was  Ibr  insosaaoe 
against  a  total  loss.    Bole  absolote  for  nonsidt 


170 


LAW    JOURNAL 


[July, 


Merrkt  ▼.  Nevin, — Rule  to  reduce- Terdict  witboat  costs. 

Thompwn  ▼.  Sherwood.^V^rdiei  for  ptainiiff  at  trist,  with  $10 
damages.  Leave  reaenred  to  enter  Terdict  for  defendant.  Rale 
Btsi  discharged. 

Lueaa  t.  Otoynki — Action  for  digging  well  in  Loadoa,  on  O.  T. 
Baiiiray.  It  was  proTcd  at  trial  that  ibe  woric  was  badly  done, 
and  that  the  defendants  bad  to  reconstruct  a  well  at  a  cost  of  over 
$400.  NeTcrtbeless  the  jnrj  found  for  plaiiktiff.  New  trial, 
costs  to  abide  event. 

In  Re  ffugha.  Judge  Co,  Court,  Elgin, — Rule  for  mandamus 
calling  upon  a  County  Judge  to  Issue  an  attaching  order.  It  ap- 
peared that,  on  mailing  the  application,  the  attorney  for  the 
claimant  swore  that  certain  parties,  one  of  whom  was  the  Ju  ge, 
were  interested  in  the  money.  The  Judge  requested  the  nffidnvit 
to  be  withdrawn,  which  at  first  was  refused,  but  afterwards  with- 
drawn; and  the  name  of  the  Judge  altered  to  **  another  person." 
The  Judge  still  refused ;  but  afterwards  it  was  shown  that  he  had 
no  interest.  He  was  again  applied  to;  but  it  appeariug  to  him 
tliat  bis  brother-in-law  daimra  the  money,  he  then  declined  to 
interfere.  Per  Burns,  J. — The  proper  remedy  is  by  certiorari, 
which  is  ex  debito  /uetitia.  See  Tidd's  Practice  and  eases  cited. 
Bale  discharged. 

Beilhoueer.  Tegttron — Interpleader.  Application  as  to  the  costs 
of  the  action.  Rale  absolnte,  and  each  party  to  bear  his  costs  of 
application. 

Corporation  of  Cayuga  y.  Corporation  o/ffaldimand, — Mandamus 
nisi  quashed,  with  costs. 

Powell  ▼.  ffgde, — Rule  discharged. 

Murray  v,  Brgdgee.—Vtw  trial  without  costs. 

Boardman  ▼.  Oage, — Rule  nisi  refused. 

Sautter  t.  C7arrti/ Acts. —Rule  nisi  to  refer  back  award  to  arbi- 
trator. Nothing  appeared  on  face  of  award  as  a  ground  for  send- 
ing back  award,  or  for  setting  it  aside.  Ru)e  discharged  with 
costs. 


Present :  MoLBAKy  J. ;  Bvbnb,  J. 

JwM  89, 1881. 
Vanee  t.  JTift^.— Postponed. 

Eenderton  t.  G,  T,  R. — Appeal  from  County  Court  of  Counties 
of  Frontenac,  Lennox  &  Addington.    Appeal  dismissed  with  costs. 

In  Re  ffarrii  and  School  Trueteet, — Motion  for  mandamas,  call- 
ing upon  trustees  to  levy  a  rate  to  pay  an  awar^  in  fa?or  of 
teacher.    Rule  discharged  with  costs. . 

Rfg.  ▼.  Savage, — Motion  for  attachment  for  wrong  return  to 
writ  of  habeas  corpus.  It  appeared  that  parties  not  in  custody, 
and  mle  discharged  with  costs. 

InReHagerman  t.  Corporation  of  Owen  Sound. — Motion  to  quash 
by-law.    Rule  absolute,  except  as  to  sees.  9  and  10,  with  costs. 

Bradley  t.  Terry, — ^ectment.  Motion  for  new  trial.  Rale  nisi 
discliarged. 

Tabor  T.  Corporation  of  Scarborough, — Motion  to  qaash  a  by-law 
levying  a  school  rate.    Rule  nisi  discharged. 

Keaehie  t.  Bume, — Rule  nisi  refused. 

Reg,  T.  Gilleepie, — Motion  to  discharge  prisoner  from  contempt 
Prisoner  to  be  discharged  on  payment  of  all  costs,  and  on  filing 
affidaTit  of  compliance  with  mandamus,  to  satisfaction  of  a  Ji|dge 
in  Chambers. 


Lloyd  ▼.   Clark. — Demarrer.    Judgment  for  defendant,   with 
leave  to  plaintiff  to  amend  on  payment  of  costs  within  a  month. 

Campbell  t.  Srie, — Rale  nisi  to  enter  noasait  made  ahsolate. 

JIuir  V.  Xenris.— Demnrrer.   Judgment  for  plaintiff  on  demarrer. 

Joeeph  ▼.  Stirling, — IieaYe  to  amend  on  payment  of  coats. 

Wileon  t.  i?/€it«r. -~Rule  nisi  for  new  trial  refosed. 

Back  T.  Whitney, — Rale  absolute  to  set  aside  judgment  for  irre- 
gularity, with  costs. 

Atkineon  t.  Beard. — Rule  nisi  discharged  with  costs. 

Hammond  t.  Reward, — Rule  discharged,  and  plaintiff  to  have 
judgment  on  demurrer. 

Abbott  ▼.  Skinner. — Appeal  from  County  Court  Frontenac,  Len- 
nox and  Addington.    Dismissed  with  costs. 

Thayer  et  al.  v.  Street  and  .FVii/«r.-> Judgment  for  plaintiff  on 
demurrer. 

Smith  ▼.  Burton. — Judgment  for  plaintiff  on  demarrer. 

Vavie  ▼.  Levey  ot  al. — Appeal  from  a  county  court  dismisMd  with 
costs. 

Pretton  t.  Twigg. — Motion  to  set  aside  Tcrdiot,  and  enter  nen- 
euit.    Rule  discharged. 

Alderdiee  t.  DuIm.— Rale  discharged. 

Scripture  T.  Curtie, — ^Rule  ni^  discharged. 

Miekle  ▼.  Oliver. — New  trial  on  payment  of  costs.  If  pluntiff^ 
elect  to  discontinue  as  to  defendant  Storey  he  may  do  aoi,  and 

retain  his  Terdict  againat  the  other  defendants. 

« 

Howland  t.  Jenninge.  —  Question  as  to  whether  20  per  cent, 
interest  on  a  note  could  be  recoTcred  on  note  after  dishonor  ap  to 
judgment    Held,  it  could.    Rule  nisi  discharged. 

Cooper  T.  JSwart. — ^Rule  absolute  to  enter  nonsuit 

In  re  Abbott. — Role  refused. 


COMMON  PLEAS. 
Present:  Dbapib,  C.  J. ;  Riohaeds,  J. ;  Haoaktt,  J. 

JvB«  IT,  1801. 

Tiedale  t.  DaUae,  -<-  Demarrer.  Judgment  for  plaintiff,  with 
leave  to  defendant  to  apply  to  a  Jndge  in  Chambers,  within  ten 
days,  for  leav^to  amend. 

Strett  T.  CoMttl^  of  Kant. — Special  case.  Jadgment  for  plaintiff 
on  ftr>t  point 


Present :  Dbapsb,  C.  J. ;  Riohaxds,  J. ;  Haqabtt,  J. 

J«iie  S^  1881. 

Harvey  t.  JPridAnm.— Jadgment  for  plaintiff.  Uchards,  J., 
dioeentiente, 

Meagher  t.  Some  Imurance  Company.— Rule  absolute  for  non- 
suit 

*  In  re  Cotter  et  al,  and  the  Mnnieipality  of  the  Townehip  ofDar^ 
linglon.—Ka\t  nisi  to  quash  by-law  discharged  with  costs. 

Dohn  T.  Tier  et  oi.— Postea  to  plaintiff. 

Spry  T.  Mumby. — Jadgment  for  defendant  on  demarrer,  with 
leave  to  apply  to  a  Judge  in  Chambers  for  leaYC  to  amend  within 
a  month. 

Allnutt  T.  Rgland, — Rale  absolute  to  enter  rerdict  for  £266 
16s.  9d. 

PoweU  T.  Bank  of  Upper  Canada.— 'UvXe  nisi  discharged. 

Corbett  T.  Johmon.  — Postea  to  defendant 

Corporation  of  Eeeex  t.  ParJt.— -Stands  for  counsel  for  plaintiff 
to  say  whether  he  will  reduce  amount  of  award  to  the  amount 
recelTcd  by  the  treasurer  for  Lunatic  Asylum  tax,  otherwise 
award  to  be  set  aside. 

Corporation  of  Eteex  r.  Prince  $t  al — ^Unless  plidntiff  elect  to 
accept  nonsuit  by  four  days  of  next  term,  verdict  to  be  entered 
fur  defendant 

Gildertleeve  t.  Hamilton, — Rule  nisi  discharged.  • 

'    Kerr  t.  Fulfarton. — Rule  absolute  without  costs. 

Purdiey.  TTateoa.— Rule  absolute  to  amend  jadgment  roll  and 
fi.  fa.  goods  on  pajment  of  costs  and  of  all  costs  consequent  on 
th^  issuing  of  the  writ  and^.  fa.  residae  lands  set  aside. 
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SELECTIONS. 


THE  CASE  OP  ANDERSON  THE  FUGITIVE  SLAVE. 

The  appliemiion  for  the  Writ  i^  Babeae  Corpm  and  Judgment  ton- 
Midered;  by  Thomas  Tappixq  of  the  Middle  Temple. 

(fkrm  the  Law  Magazim  and  Beview*) 

The  application  for  the  rule  in  Anderson's  case  has  raised 
the  most  important  point  of  colonial  law  that  has  occurred 
within  modern  times;  vii.,  whether  the  Queen,  bj  her  Court 
of  Queen's  Bench  at  Westminster,  has  power  to  issue  her  pre- 
rogative Writ  of  Habeas  Corpus  ad  sHbjwiendum  into  Canada, 
In  respect  of  a  matter  arising  entirely  within  that  province, 
nnd  over  which  the  Canadian  courts  have  jurisdiction  ? 
^  The  counsel  for  the  applicants  had  to  make  out  the  affirma- 
tive of  this  very  important  question,  and,  in  doing  so,  their 
argument-  would  have  been  much  more  lucid,  and  better 
arranged,  had  it  coaroenced  with  the  must  recent  statute  nnd 
authority,  and  worked  chronologically  back  upoo  the  older 
statutes  and  authorities,  until  all  that  was  relevant  had  been 
exhausted,  and  all  the  observations  necessary  for  the  infoi^ 
nation  ot  the  onurt  had  been  made.  Such  a  course  would 
have  been  not  only  in  accordance  with  the  practice  of  our  best- 
trained  and  most  eminent  advocates,  but  have  also  had  the 
paranouBt  advantage  of  putting  the  eourt  in  possession  of  the 
latest  judicial  tests,  whereby  it  could  accurately  ascertain 
the  present  legal  value  of  the  earlier  cases. 

But  the  argument  addressed  to  the  court  in  Anderson's  case, 
was  differently  cast.  It  commenced  with  irrelevant  authori- 
ties, nearly  five  hundred  years  old,  about  Calais,  and,  after 
discussing  whether  the  English  Court  of  Queen's  Bench  had 
Dower  to  issue  a  certiorari  to  Berwick,  or  a  habeas  corpus  to 
Ireland,  Guernsey,  or  JerFcy,  or  other  prerogative  writs  to  the 
Isle  of  Man,  and  other  British  dependencies,  this  important 
case  was  left  by  counsel  for  the  decision  of  the  court.  Not  a 
single  act  of  parliament  either  of  the  imperial  parliament  re- 
latini^  to  Canada,  or  of  the  Canadian  legislature,  as  to  the  con- 
fltitution,  jurisdiction,  or  procedure  of  its  courts  of  justice, 
was  cited ;  omissions  the  more  remarkable  as  their  citation 
would  bave  saved  the  Court  of  Queen's  Bench  at  Westminster 
a  great  deal  of  unneeessar^  doubt  and  difioulty,  and  prevented 
it  from  asauming  a  jurisdiction  which,  it  is  feared,  will  be  not 
only  oppoeed  by  the  Canadians,  but  establish  an  evil  prece- 
dent, and  tend  to  unsettle  the  amicable  relations  which  at 
present  exist  between  this  eountry  and  her  North  American 
possessions. 

The  argument  had  not,  however,  proceeded  far  before  that 
very  learned  judge,  Mr.  Justice  Hill,  wishing  to  rightly  direct 
it.  called  counsel's  attention  to  the  stats.  14  G.  III.  c.  83,  "  An  ^ 
Act  for  making  more  eflectual  provision  for  the  Government 
of  the  Province  of  Quebec,  in  N.  America,"  and  the  31  G.  III. 
c.  31,  which  divides  the  province  of  Quebec  into  Upper  and 
Lower  Canada ;  the  citation  of  which  by  the  learned  judge, 
ehowed  clearly  that  he  wished  to  be  informed  how  far  recent 
statutory  enactments  had  affected  the  jurisdiction  of  his  court. 
But  ail  the  information  he  got  from  counsel  was,  *'  that  the 
latter  statute  treated  the  province  of  Quebec,  which  compre- 
hended both  Upper  and  Lower  Canada,  as  a  colony  and  pos- 
aession  of  the  crown  of  Bngland;"  Not  a  very  profuqnd 
observation,  and  certainly  one  not  at  all  complimentary  to  the 
judge,  who  had  the  act  or  parliament  before  him. 

After  the  customary  pause  that  usually  follows  the  answer 
of  a  judicial  question,  toe  counsel,  still  persevering  with  the 
original  scheme  of  th^ir  argument,  cited  Watson's  case,  9  A. 
A  E.  731 ;  Vattel's  "  Law  of  Nations,"  B.  I.  c.  18.  p.  210 ;  2 
P.  W.  75 ;  3  Bac.  Ab.  424,  6th  Ed.  tit.  Habeas  Corvus;  Bex  v. 
Cowle,  2  Burr.  834,  855  ;  GroHus  de  Jure  Belli  ac  Paci%  b.  ii. 
c.  9 ;  Rymer's  Food.,  vol.  viii.  p.  15,  Lond  1709,  vol:  iii,  part 
IT.  p.  135.  Hague,  1740 ;  Campbell  v.  Hall  Cowp.  204 :  and 
were  about  to  proceed  further,  whea  another  leiumed  judge, 
2 


Mr.  Justice  Crompton,  with  characteristic  aouteness,  broke  in 
upon  the  argument,  and  called  attention  to  the  real  point  in 
the  case,  saying-—"  You  must  ny^e  out  that  this  court  has 
concurrent  jurisdiction  with  the  courts  in  Canada."    Where- 
upon Cockburn,  C.  J.,  also  observed — "  Tou  must  show  that 
this  court  has  the  power  of  issuing  the  writ  into  a  possession  of 
the  crown,  in  which  there  is  not  only  an  independent  legisla- 
ture but  an  independent  judicature."    To  which  the  learned 
counsel  replied  by  way  of  peliito principii^  as  follows:--^*'  The 
fact  that  Canada  ha.s  both  a  separate  legislature  and  judicature 
makes  no  difference.  .  The  superior  cowrts  in  England  have  a 
conourrentjurisdiction  with  ttie  courts  in  Canada,  as  to  issuing 
writs  of  hiAeas  corpus ;"  and  immediateW  referred  to  cases 
about  the  Isle  of  Man,  B.  ▼   Crawford,  13  Q.  B.  613  ;  the  stat. 
5  G.  III.  c.  26 ;  Cams  Wilson's  case.  7  Q.  B.  984  (about  Jer* 
sey),  Dodd's  case.  2  DeG.  4  J.,  510,  S.  C.  4  Jur.  a.  «.,  291 
(also  about  Jersey),  and  in  ex  p/rrte  Lees,  SI.  Bl.  and  El.,  828, 
S.  C.  5  Jur.,  n.  s,  333  (about  St.  Helena  the  writ  being  refused). 
At  this  juncture,  Mr.  Justice  Hill,  who  during  the  citation  of 
the  last  mentioned  cases  had  evidently  been  pursuing  a  train 
of  bilent  reasoning,  rem  arked)  ''When  writs  of  habeas  corpus 
were  issued  to  Ireland,  there  was  an  appeal  from  the  courts 
there  to  this  court;"*  and  Cockburn,   C.  J.,  immediately 
stated — '*  Lord  Campbell  seems  to  have  had  considerable  doubt 
whether,  in  a  case  like  the  pretvent,  the  writ  of  habeas  corpus 
c«>uld  be  issued.    He  said  <£l.  BL  &  Kl.  834,  S..C.,  5  Jur.  tu  «. 
334) — *  It  was  not  at  all  explained  in  what  manner  our  writs 
of  error,  certiorari,  or  haibeas  corpus  could  be  enforced  in  such 
dependencies'  "t  and,  after  a  few  observations  in  reply  from 
the  learned  counsel,  the  Chief  Justice  reiterated-^**  The  ques- 
tion is,  whether  the  ipsuiBg  pf  this  mrii  is  not  bejfond  tJks  amhi 
of  oar  jurisduUim,  ^mdiUfi^slliier  ^hf  riglU  of  issuing  tka  ftrU  is  lud 
vested  in  another  jurisdioUtrnp,  ijiQi  i^^i^ihe  courts  of  Canada.^* 
To  this  oounsel  made  reply  by  erroneously  in£»rming  the 
court,  that — '*  The  colonial  courts  ia  Canada  are  established 
by  charter  of  tbe  Crown,  sanctioned  by  the  Legislature,  and 
further  stated  tbat  the  party  (Anderson)  was  not  in  custody 
under  the  commitment  of  any  court  which  had  power  to  try 
him ;  nor  was  the  court  asked  to  interfere  with  aov  judgment 
or  sentence  of  any  court,  but  that  the  party  (Anderson)  was 
in  custody  under  the  warrant  of  a  local  magistrate."    Cock- 
burn, C.  J.,  having  here  observed — **i^  is  a  serious  question 
whether  we  should  etUempt  to  exercise  ei  jurisdiction  which  we  ha/oe 
no  means  oj  enforcing  i*^  the  argument  ended.    The  judges  re- 
tired, and  upon  their  return  into  court<— 

Sta  A.  CooKBUBM,  C.  J.,  saidt — **  We  have  carefnUy  censidered 
this  matter,  and  the  result  of  onr  anxious  deliberation  is,  that  we 
think  that  the  writ  ought  to  issue.  Ws  ore  sensible  of  the  incontfe- 
nienee  whieh  maif  result  ^om  the  suereiss  of  such  ujuriedicikm.  We 
are  also  sensible  that  it  siay  be  thought  inconsistent  icith  that  higher 
degree  of  colonial  ind^endenee,  both  in  leguUtion  and  jndicaturey 
which  has  been  carried  into  eftctin  modem  times  with  happy  retuUs. 
At  the  same  time,  ia  establishing  local  legislative  and  Judicial 
authority,  the  legislature  of  Great  Britain  has  not  gone  so  far  as 
expreissly  to  abrogate  any  jurisdiction  which  tbe  courts  In  West- 
minster Hall  possess,  of  issuing  writs  of  habeas  corpus  to  any  part 
of  her-MajeBty*s  dominions ;  and  we  find  that  thst  jarisdiction  iu 
these  courts  has  been  asserted  from  the  earliest  times,  and  exer- 
cised down  to  the  mont  recent.  We  have  it  upon  the  authority  of 
Lord  Coke  (2  Inst.  68),  Lord  MansAeld,  BUckstone,  and  Bacon's 
abridgment,  tbat  these  writs  of  kabena  corpne  have  heeo  and  are 
to  be  issued  into  all  the  dominions  of  the  crown  of  England,  when 
it  is  suggested  that  oae  of  the  Queen's  subjects  is  illeitally  impri- 
soned. And  not  only  have  we  these  authorities  In  the  ithape  of 
dicta  of  eminent  judges,  and  aMertions  of  text  writers,  but  we 


*  The  iMirnDil  jod ^0  wm  qalta  correct    8c«  fVjfer  v.  Brrnardy  2  P.  Wtom.,  261 
cited  potty  p.  49. 

t  8m  alao  Bme.  Utt  3  voL  100,  lOT,  par .  4  A  »,  dted  poft  ^  57. 

X  We  give  the  Jodgmniit  m  eaetmeo.  aot  only  be*«aM  It  in  a  owfti)  one  tn  record, 
tut  becaoM  this  article  thodld  oot,  for  olyrious  reasou,  go  anih  to  the  worid 
withoat  lt» 
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have  the  practical  application  of  the  doctrine  in  oases  in  very 
modern  times.  The  more  remarkable  instaooes  are  where  the  Writ 
was  issued  to  the  islands  of  Jersey,  Man,  and  St.  Helena.  Find- 
ing, upon  these  anthoriUes,  that  the  power  baa  been  not  only 
asserted,  but  carried  into  elecntion  as  matter  of  practice,  eren 
where  an  independent  local  legislature  and  Judicature  were  estab- 
lished, we  think  that  nothing  tkort  of  a  UgUlathe  enactmenlj  ex- 
presily  depriving  iw  of  ihi»  jurisdiction^  will  warrant  um  in  withhold' 
ing  the  exereite  of  it  when  eaUed  upon  to  do  to  for  the  protection  of 
the  liberty  of  the  MubjeeU  It  may  be  that  the  legislature  has 
thought  fit  to  leare  a  concurrent  jurisdiction  to  be  exercised  by 
the  superior  courts  of  this  country  and  by  the  colonial  courts,  as 
there  is  in  this  court  and  the  other  courts  of  Westminster  Hall. 
We  can  only  act  on  the  authorities,  and  we  felt  that  we  should  not 
be  doing  right,  under  the  authority  of  the  precedents  cited,  if  we 
refused  to  issue  this  writ"  Bute  granted. 

So  far  for  the  argument  and  jadgment  in  this  important 
case ;  and  it  is  worthy  noting  that,  aurinff  the  whole  of  the 
discussion,  the  learnd  jud|^,  as  we  haveaboTe  shown,  endea* 
youred  by  erery  means  to  ascertain  their  court's  jurisdiction ; 
while  the  learned  counsel  for  the  applicants  not  only  used 
bold  assertion  for  argument,  but  also  neelected  to  cite  either 
the  Imperial  statute  3  ft  4  Vict  35,  or  tne  Colonial  statutes 
2  W.  lY.  c.  8,  and  22  Vict  c.  10,  which  are,  by  necessary 
implication,  opposed  to  the  jurisdiction  of  the  court  of  Queen's 
Bench  at  Westminster. 

But,  before  proceeding  to  lay  the  last  mentioned  statutes 
before  the  reader,  it  may  be  useful  to  shortly  noUce  the  habeas 
corpus  acts,  31  Car.  II.  o.  2,  and  56  0.  III.  o.  100 ;  also  to 
examine  seriatim  the  nature  and  yalue  of  the  aboye  mentioned 
otwes,  premising  that  counsel  for  the  applicants  frankly  ad- 
mitted during  their  argument,  that  no  instance  could  be  found 
of  a  writ  of  habeas  corpus  ad  subiieiendum  going  into  Canada^ 
and  that  the  court  of^Qaeen'e  fiench  at  Westminster  had  no 
power  to  send  eoeh  a  writ  either  to  Scotland  or  to  the  Electo- 
rate, all  which  Lord  Mansfield  had  stated  in  Eex  y.  Cowle,* 

"  Thi  Habias  Corpus  Act''  is  the  statute  31  Car.  II.  c.  2, 
which  was  passed  in  the  year  1678,  and  by  it  the  writ  runs 
into  any  Oouniu  PcdaHne^  the  Cinque  Poris^  or  other  privileged 
places  within  ike  kingdom  of  JSngland,  dominion  of  Wales,  or 
town  of  Berwick-upon'l\Deedt  and  the  islands  of  Jersey  or  Ouem- 
aey,  any  law  or  osage  to  the  contrary  notwithstanding.  Ob- 
serye,  no  mention  ismadeof  Scotland,  Ireland,  the  Plantations, 
the  Colonies,  or  the  Isle  of  Man. 

The  habeas  corpus  amendment  act  Is  the  statute  56  G.  III. 
0. 100,  which  was  passed  in  the  year  1816,  and  the  territorial 
jurisdiction  of  that  act  is—  That  part  of  Great  Britain  called 
England,  dominion  of  Wales,  or  town  of  Berwichupon-Tioeed, 
or  iks  Isles  of  Jersey,  Ouemsey,  or  Man.  Again  no  mention  is 
made  of  Scotland,  Ireland,  the  Plantations,  or  the  Colonies ; 
but  the  Isle  of  Man  is  mentioned  for  the  first  time,  because  it 
had,  aboot  fifty-one  years  previously,  by  statute  5  G.  IIL  c. 
26,  been  yested  inalienably  in  the  crown. 

The  reference  to  Thi  Calais  Wbit,  8  Rym.  Foed.  15,  al- 
though it  gave  Mr.  Justice  Blackburn  an  excellent  opportunity 
of  showing  his  intimate  and  ready  knowledge  or  English 
history,  yet,  as  an  authority  in  Anderson's  case,  was  altoge- 
ther irreleyant  and  improper.  Every  body  knows,  or  rather 
belieyes,  that  the  unfortunate  Duke  of  Gloucester,  the  subject 
of  the  writ,  was  kidnapped,  secretly  hurried  to-  Calais,  and 
confined  there  in  a  prison  for  treason,  by  the  command  of  his 
king,  and  with  the  alleged  assent  of  the  Earls  of  Rutland, 
Kent,  Huntingdon,  Nottingham,  and  Salisbury,  the  Lord  De 
Spencer,  and  Sir  William  Scrope,  who  afterwards  presented 
to  parliament  their  appeal  against  the  duke ;  and,  in  order 
that  such  appeal  should  be  heard,  procured  the  issuing  of  a 
writ  of  habeas  corpus,  directed  to  the  Earl  Marshal  of  Calais, 
to  brin|i|  the  Duke  to  Westminster  to  answer  the  appeal.  But 
that  writ  was,  as  Mr.  Justice  Crompton  accurately  remarked, 


not  tk  habeas  corpus  ad  suldiciendum,  but  a  habeas  corjms  ad 
respondendum,  i.  e.,  a  process  of  the  crown  to  bring  in  the 
Doke  to  answer  a  charge.  Such  a  writ  ad  respondendum  ia 
still  among  the  formulcB  of  the  superior  courts  of  Westminster, 
and  in  eyery-day  use  when  the  presence  of  a  prisoner  in  court 
is  necessary  as  a  party  litij^ant.  The  following  is  a  copy  of 
the  Calais  writ,  which  is  giyen  in  order  that  it  may  be  seen 
that  it  and  the  modem  writ  in  Chit.  Practice  Forms,  p.  725, 
are  almost  identical ;  and  that  if  the  former,  so  the  latter 
should  haye  been  cited : 
Da  Habbudo  Thomax  Ducbm  GtouoasTaui  ad  Pabliambhtiw. 


A.  D.  1897.   1 


Bex  Cariinmo  Coneanguineo  euo.  Tboxji 
CoMiTi  Mabbsoallo,  Capitabbo  Yiujb 
VOSTWLM  CALBsn,  et  9'tM  locum  leaefKi— 
JS^Uutem. 


*  Bt»  T.  Cbwit.       Bun.  8S1 


An.  81  B.  2. 
CI.  21  B.  2. 
P.  1  m.  22. 

Cikm, 
Cariteimue  Prater  notter,  EnwABDtJS  Combs  Rutlavdub. 
Dileetui  Contanguineue  notter,  Thomas  Combs  Kahtlb. 
Carittimut  Prater  notter,  Johax.  Combs  HuiiTTBODoHiiB. 
Diltcti  Contanguinei  nottri,  Thom.  Combs  Nottmghamlb. 

JoHAXBBS  Combs  Sombbsbtlm.    Johab.  Combs  Sabum 

BT  Thomas  Domihus  Ds  Spbhobb,  ac. 
Deleetut  et  fidelii  notter,  Wilublmus  ia  SoBor,  Camera- 
riut  noster. 

Coram  nobit,  in  preetenti  parUamento  nottro,  inter  alios 
oppeUaoerint  Thomam  Duobm  Glouobstbih  m  pritona 
nottra,  tub  euttodia  vettra,  de  mandate  nottro,  txittmtemj 
de  dieertitproditionibut,  per  ^^m  et  alios  praOetot,  contra 
not,  ttatutn^  eoronam,  et  dignitatem  nottram^  faetit  ei 
perpetratit. 

fpsTQUB  APPBUABTB8  t^ptllum  suum  prouHetum  te  op- 
tulerint,  tfi  parliamento  nottro  preedieto,  tteumdmm  Legem 
et  Contu^udinem,  in  regno  nottro  Anglue  hactenut  usitatat, 
proteeuturi. 

I^obit  humHiter  tuppUcando  quitanut  iptum  duetm  ad  re- 
tpondendum  tibi,  svpbb  appbllo  pb^dxoto,  coram  nobit^ 
in  todem  parliamento  nottro,  corporaUter  venire  fubert 
veUmut. 

Nos, 

Supplieationi prttdiettt  annutntet, 

Vobit  MABDAMus  firmittr  it^ungtniet,  qudd  pretfetum 
Dueem  oobam  bobis  et  CoBOiuo  bostbo  ix  Pabliambbto 
HOSTBO  PBJIDIOTO,  cum  omni  fettinatUme  quA  poteritUf 
talvd  et  tecur^  venire  faeiat,  ad  bbspohdbiidum  pbjipatis 

APPBLLABTIBUS,  SUPBB  APPBLLO  SUO  PBlBDIOTO,  tCCUnd^m 

legem  et  consuetudinem  preedietat,  tt  ad  faciendum  uUtriut 
et  redpitndum  quod,  per  bos  bt  dictcm  ooboiuum  Boe- 

TBVM,   IB  BODBM  PABUAMBBTO  BOSTBO,   dt  CO  tunC  eontt- 

gerit  Ordinari. 

Et  hoe  nuUatenut  omittatit, 
Et  habeatit  ibi  hoc  Breve. 

Teste  Begt  apud  Wettmonatterium  XXL  die  Sqttembritf 
Per  iptum  Begem  et  Concilium  in  Parliamento. 

The  Calais  writ  being  now  before  the  reader,  it  i»  dear  that 
there  are  three  principal  and  decisiye  objections  aj^nst  its 
being  quoted  as  an  authority  in  fayour  of  the  rule  in  Ander- 
son's case,  yis. : — let.  It  was  a  hab.  corp,  ad  resp.^  and  not  a 
hab.  corp.  ad  subj.  2nd,  It  was  a  writ  per  ipsum  regem  et  oon- 
cUium  vn  parUamento,  and  not  a  King's  Bench  writ,  issued  by 
the  king's  JustieiarU  AngUos.  And  3ra,  It  was  part  and  parcel 
of  one  of  the  most  unconstitutional,  atrocious,  and  murderous 
transactions  to  be  found  in  English  history,  and  therefore 
should  neyer  haye  been  referred  to  in  support  of  a  modern 
lenJ  right 

in  BeK  y.  Coii^,  2  Burr.  834  (1759),  the  argument  arose  on 
a  rule  to  show  cause  why  a  tortj^  ojf  supersSleas  should  not 
issue  to  a  certiorari  directed  to  the  Mayor  of  Berwick,  to  re- 
moye  an  indictment  into  the  Court  of  Queen's  Bench  at  West- 
minster. It  was  not  a  case  of  habeas  corpus  ad  sutgiciendum, 
and,  if  it  had  been,  it  would  not  haye  been  an  authority  ap- 
plicable to  Anderson's  case,  as  it  arose  in  1759,  nearly  one 
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hundred  and  thirty  jears  after  the  passing  of  the  before  men- 
tioned statute,  31  Car.  II.  c.  2,  whereby  the  Court  of  Queen's 
Bench  at  WeHtminster  was  empowered  to  issue  such  a  writ  of 
habeas  to  Berwick,  and  fifteen  years  before  the  passing  of  the 
above  mentioned  imperial  Statute,  14  O.  III.  o.  83,  which 
recognised  the  Canadian  Courts  of  Civil  and  Criminal  Judica-* 
ture.  But  notwithstanding  this,  the  eminent  Chief  Justice, 
Lord  Mansfield,  who  delivered  the  judgment,  uttered  the  fol- 
lowing important  passages,  the  latter  of  which  define  and 
explain  the  power  and  jurisdiction  of  his  Court  in  t^ranting 
the  writ  of  habeas  corpus  to  the  Plantations.  He  satd,  **  That 
writs  not  ministerially  directed  (sometimes  called  Prerogative 
Writs  because  they  are  supposed  to  issue  on  the  part  of  the 
king),  S€i«h  as  writs  of  mandamus,  prohibition,  h<weas  corpus 
and  certiorari,  are  restrained  by  do  clause  in  the  constitution 
given  to  Berwick.  Upon  aproper  case  they  may  issue  to  every 
dominion  of  the  crown  of  England.  We  cannot  send  a  habeas 
corpus  to  Scotland  or  to  the  Electorate.  But  to  Ireland,  the 
Isle  of  Man,  the  Plantations,  to  Guernsey  and  Jersey,  we  mnj 
— and  formerly  it  lay  to  Calais.  But,  noiwithstanding  the 
power  which  the  Couti  have,  yet  where  they  cannot  judge  of  the 
cause  or  give  reliefs  they  would  not  think  proper  to  interpose. 
Therefore^  vpon  imprisonments  in  Guernsey  and  Jersey,  in 
Minorca,  and  in  the  Plantations,  I  have  known  complaints  to  the 
KINO  IN  COUNCIL,  and  orders  to  bail  or  discharge.   But  I  do  not 

REMBMBKR    AN    APPLICATION    FOR    A    WRIT    OP    HABKAS    CORPUS. 

Tei  oases  have  JbrmerUf  happened  of  persons  illegally  serd  from 
hmce  and  detained  there,  where  a  writ  of  habeas  cormis  out  of 
ihis  Court  would  be  theproperesi  and  most  efferiuai  remedy  ** 
So  that,  taking  the  whole  of  this  case  together,  and  not  select- 
ing isolated  passages,  it  is  claimed  as  an  authority  against, 
and  not  in  sapport  of,  the  power  of  the  superior  courts  at 
Westminster,  to  issue  a  writ  of  habeas  corpus  ad  subfieiendum 
to  Canada. 

In  support  of  Lord  Mansfield's  opinion,  wo  may  here  oon- 
Teniently  cite  without  comment  the  case  of  Fryer  v.  Bernard, 
2  P.  Wms.  p.  261,  262,  M.  T.  1724  {not  quoted  in  Anderson's 
case),  a  sequestration  case,  in  which  it  was  held  that,  although 
the  Coort  of  Chancery  in  EngLind  might  lawfully  grant  a 
sequestration  against  a  defendant  in  Ireland,  because  the 
courts  of  justice  here  had  a  superintendent  power  over  those 
in  Ireland,  and  therefore  that  writs  of  error  lay  in  B.  R.  in 
England  to  reverse  judgments  in  B.  R.  in  Ireland ;  yet  that 
the  High  Court  in  Chancery  in  England  could  not  legally 
/Erant  a  sequestration  to  the  governor  of  North  Carolina,  or  any 
other  of  the  Flantatioms,  because  Plantation  appeals  were  to 
the  king  in  conncil,  and  not  to  the  High  Court  of  Chancery  in 
England.  The  Lord  Chancellor,  Lord  Macclesfield,  in  giving 
judgment,  said — "  But  as  to  the  sequestration  to  be  directed 
to  the  governor  of  North  Carolina,  or  any  other  of  the  planta- 
tions, the  court  doubted  much  whether  such  sequestration 
should  not  he  directed  by  the  king  in  councU,  where  alone  an  ap- 
veal  lies  from  the  decrees  in  (he  Plantations,  For  which  reason 
It  seemed,  that  in  such  oases  the  planter  ought  to  make  his 
appUcaOon  to  the  Jang  in  council,  and  not  to  this  court  J^ 

The  two  eases,  i.  e^  Cams  Wilson's  ease,  7  Q.  B.  984  (1845), 
and  Dodd*s  case,  2  DeG.  A  Jones,  510,  S.  C^.  5  Jur.  n.  s.  333 
(1857),  in  each  of  which  it  was  held  that  tk  h(d)eas  corpus  ad 
ss^iciendum  issued  by  an  English  court  oonld  run  in  Jersey, 
may  be  conveniently  considered  together,  as  both  admit  of  the 
same  answer— namely,  that  each  of  them  was  decided  after 
the  passing  of  the  statutee  31  Car.  II.  o.  2,  and  56  G.  III.  e. 
100,  which  expressly  enact  that  Jersey  shall  be  subject  to  the 
English  writ.  These  cases  were,  therefore,  not  in  point  for 
the  applicant. 

Crawford^s  case,  13  Q.  B.  613,  was  decided  in  the  year  1849. 
and,  although  it  was  referred  to  by  the  learned  counsel  for  the 
applicant,  its  relevancy  in  not  apparent.  It  was  an  applica- 
tion for  a  hc^beas  corpus  ad  subjiciendum,  to  be  directed  to  the 
governor  of  the  Isle  of  Man.    This  island  was  parchased  by 


the  crown  in  17G5.  and  the  purchase  confirmed  by  statute  5 
G.  III.  cc.  26  &  29,  whereby  the  whole  of  the  island  and  some 
of  its  dependencies  were  inalienably  vested  in  the  crown,  and 
l)ecame  subject  to  the  jurimiiction  of  the  superior  courts  at 
Westminster,  facts  which  seem  to  have  been  the  ground  fur 
the  court's  decision ;  f<ir,  on  referring  to  the  report  of  the 
case,  we  find  the  following  marginal  note,  which  is  borne  out 
by  the  judgment: — SembU,  **  That  a  writ  othabeae  corpus  ad 
subjiciendum  runs  to  the  Isle  of  Man,  at  any  rate  since  the 
statute  5  U.  III.  c.  26,  by  which  the  island  is  vested  inalien- 
ably in  the  king  and  his  successors ;"  and  accordingly  we  find 
that,  though  the  power  of  the  superior  courts  at  Westminster, 
to  issue  their  writ  of  habeas  into  the  island,  was  not  given  by 
the  previously  parsed  habeas  corpus  act,  31  Car.  II.  c.  2,  yet 
we  also  find  that  it  was  expressly  given  by  the  subsequently 
passed  statute,  56  G.  Hi.  c.  100. 

It  is  difficult  to  ascertain  the  object  for  which  the  ease  of  «a; 
parte  Lees  £1.  BI.  and  El.  p.  828,  S.  C,  5  Jur.  n.  s.  334(1858), 
was  cited  bv  the  counsel  for  the  applicants.  It  was  not  a 
Canadian  case,  and  the  learned  chief  ju" ticCi  Lord  Campbell, 
ID  refusing  the  rule  prayed  for,  gave  utterance  to  the  follow- 
ing expressions  as  to  the  doubtful  jurisdiction  cf  his  court  :-^ 
**  This  was  an  application  for  a  rule  for  a  writ  of  error,  or  for 
a  certiorari,  or  for  a  writ  of  habeas  corpus,  for  the  purpose  of 
quashing  a  conviction  of  the  supreme  court  of  the  island  of 
i$t.  Helena.  Some  old  precedents  of  writs  issued  out  of  this 
court  to  the  French  dominions  of  our  early  English  sovereigns 
were  cited  to  show  that  such  writs  might  lawfully  issue.  No 
precedent,  however,  of  any  such  proceeding,  with  respect  to  a 
dependency  like  St.  Helena,  was  brought  before  us ;  and  it  was 
not  at  all  aeplained  in  what  manner  our  writs  of  error,  certiorari, 
or  habecu  corpus,  could  be  enforced  in  such  dtpendendts,* 

{The  coneluMion  in  August  number.} 


LORD  CRANWORTH'S  BILL  TO  AMEND  THE  LAWS 
RELATING  TO  CtlARITABLE  USES. 
( JVom  Vie  aeUeltar*e  Jmmal.) 

The  mortmain  acts  ma^  bo  regarded  in  three  distinct  phases 
— according^  as  we  consider  their  contravention  of  the  rule 
against  perpetuities ;  tho  nature  of  the  propertY  to  which 
they  relate ;  or  the  administration  and  judicial  procedure 
best  adspted  to  the  effective  working  of  corporate  or  ohari table 
institutions.  The  present  observations  sre  intended  to  apply 
only  to  the  second  of  these  heads  of  inquiry.  The  distinction 
of  property  into  real  and  personal,  which  runs  throughout  our 
entire  jurisprudence,  has  been,  perhaps,  in  no  branch  of  law 
more  productive  of  inconvenience,  than  in  that  of  which  we 
are  now  treating.  This  complication  has  been  in  a  great 
measure  owing  to  the  spirit-  in  which  the  judges  have  endear* 
cored  to  carry  out  provisions  of  the  Mortmain  Acts«  and  the  ao- 
uteness  which  they  have  consequently  shewn  in  bringing  oases 
within  their  purview,  notwithstanding  that  the  general  leaning 
of  the  Courts  is  aj^inst  a  wide  application  of  the  doctrine  of 
equitable  conversion.  But  the  main  cause  of  the  intricacies 
of  the  laws  of  mortmain  is  to  be  attributed  to  the  difficulties 
that  always  attend  the  application  of  this  doctrinei  The 
Mortmain  Acts  apply  to  donations  of  real  estate,  or  of  property 
savouring  of  realty.  Pure  personalty  is  left,  as  at  common 
law,  wholly  in  the  power  of  its  owner,  to  be  granted  by  will, 
or  by  a  transaction  infer  vivos,  without  any  ceremony  being 
required  to  perfect  the  grant  except  what  the  law  may  reouire 
in  case  the  (lonation  were  msde  to  a  private  individual.  Very 
many  cases,  however,  have  occurred  in  which  land  has  been 
directed  to  be  converted  into  money,  or.  e  converso,  in  which 
money  has  been  directed  to  be  invested  in  land,  and  great 

•  Thlf>  Is  a  true  Umt  of  Jurladletlon,  M  is  tliowii  by  BrMton,  lib.  ill.  M.  106, 107 
par.  Ik  6,  pott,  p,  ft7. 
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diffioaltj  baa  thas  arisen  in  applying  to  such  cases  the  squilable 
doctrine  of  conversion,  and  aeiermining  whether  the  sabject 
matter  of  the  donation  were  suffioientlj  impressed  with  the 
character  wbicb  the  donor  intended  to  impart  to  it.  If  money 
were  directed  by  a  testator  to  be  laid  out  in  the  purchase  of 
land  for  charitable  nsesp  the  sum  so  bequeathed  became,  in 
the  eyes  of  eouity,  real  estate^  and  the  bequest  was,  therefore, 
Toid.  The  direction  as  to  its  con? ersion  into  realty,  however, 
might  not  be  sufficiently  imperative  to  alter  the  legal  incidents 
of  the  subject  of  the  grant ;  and  hence  great  litigation  has 
frequently  arisen  between  the  representatives  of  the  donor  and 
the  declared  objects  of  his  bounty.  Moreover,  a  donation 
might  have  been  intended  to  be  made  out  of  personalty ;  but, 
if  it  becomes  neeessary  to  resort  to  the  real  estate  of  the  donor 
so  far  the  gift  fails.  Before  directing  the  attention  of  the 
reader  to  the  remedy  for  these  evils,  a  brief  statement  of  the 
origin  and  development  of  the  mortmain  laws,  and  of  some 
of  the  cases  in  which  their  application  has  been  found  most 
difficult,  mar  facilitete  a  risht  comprehension  of  the  nece^stt^, 
as  well  as  of  the  efficacy,  of  the  remedy  we  propose.  This  is, 
indeed,  almost  too  obvious  to  require  much  advocacy,  were  it 
not  so  long  oyerlooked.  It  appears  to  us  to  consist  in  the 
abolition  of  the  distinction  of  possessions  into  real  and  personal 
■o  far  as  the  Mortmain  Acte  are  concerned,  and  the  enactment 
of  a  single  comprehensive  measure  which  will  apply  equally 
to  all  descriptions  of  property. 

Corporations  had  at  common  law  a  oapaoity  to  take  lands, 
bot  not  without  a  license  both  from  the  lord  of  the  seigniory 
and  from  the  Sovereign,  the  lord  paramount  of  all  eetotes  in 
the  kingdom.  Under  the  fendal  law,  the  lord  of  a  sei|^iory 
was  entitled  to  certaiD  serriees  orinee  upon  the  sncceesion  of 
the  heir,  or  the  marriage  of  a  daughter,  of  bis  tenant ;  and  if 
the  latter  attempted  to  settle  or  alien  the  land  ih  any  manner 
that  would  abrioge  these  privileges  of  the  lord,  the  latter  could 
enter  for  a  forfeitorct  the  tenant  having  thus  committed  a 
breach  of  fealty,  in  Tiolation  of  the  terms  of  the  feudal  com- 
pcust  But  a  corporation  had  no  daughters  upon  whose  marw 
riage  the  lord  eonld  obtain  the  usual  reliefs,  nor  heirs,  since 
in  construction  of  law  it  never  died,  and  "  Nemo  est  hcnres 
vweniis"  The  alienation  of  lands  to  such  a  bodv  being  thus 
a  virtual  renunciation  of  all  seignorial  claims,  a  license  from 
the  lord  and  from  the  Crown  was  necessary  even  at  common 
law.  A  similar  dispensing  power  existed  in  the  civil  law, 
which  ordained  that  a  special  privilege  was  indispensable  to 
enable  a  oorporation  to  teke  lands.  CcUegium^  n  nulla  epeciali 
priviUgw  subnixum  sUf  hatredUaiem  capere  non  poese,  aubium 
non  e9ty  Cod.  6,  8,  24.  The  £nglish  legislature  added  other 
restrictions,  upon  the  ground  that  lands  thus  alienated  were 
removed  from  the  active  use  of  commerce  for  a  period  beyond 
that  allowed  by  the  rule  against  perpetuities.  The  true  reason, 
however,  whv  alienations  in  mortmain  were  discountenanced 
by  the  feudal  nobility  of  the  middle  a^es  is  probably  to  be 
ascribed,  not  so  much  to  the  reptfd  which  the  aristrocac^  of 
that  period  entertained  for  the  intereeto  of  commerce,  as  it  is 
to  their  losses  of  aids,  reliefs,  Ac,  before>mentioned,  and  also 
to  their  jealoiMy  of  the  growth  of  ecclesiastical  power.  Of  the 
many  explanations  of  the  primary  sense  of  the  word  Mortmain 
offered  by  Sir  Edward  Coke,  1  Inst  2,  the  most  probable  is 
the  one  preferred  by  Blaekstone,  vis.,  that  religious  persons 
being  dead  in  law,  lands  holdsn  by  them  were  in  mariud 
numu.  The  term  is  at  present  used  to  denote  all  the  posses- 
sions of  corporations,  whether  these  be  reli|;ioQs  or  lay,  and 
is  nsed  ehieoy  to  express  the  dead  and  unserviceable,  character 
of  such  possessions,  so  far  as  the  purposes  of  commerce  are 
eonoeraea.  Our  readers  are,  of  course,  .aware  that  most  of  the 
peculiar  complications  of  English  law,  and  ite  administration 
in  the  distinct  channels  of  law  and  equity,  have  arisen  from 
the  conflict  for  pre-eminence  that  has  so  long  existed  between 
the  coqimon  ana  the  civil  law.  The  statutes  which  directly 
or  indirectly  affect  alienations  in  mortmain  indicate,  like  so 


many  legal  epochs,  the  successive  stages  of  this  juridical  con- 
test, and  illustrate  the  gradual  development  of  our  present 
law  of  real  property. 

Magna  Charta  (9  Hen.  III.,  c  3G|  was  the  first  mortmain 
stetute.  It  forbids  the  giving  of  lands  to  religious  houses, 
which  were  almost  the  only  corporations  then  in  being.  The 
statute  7  Ed.  I.,  c.  2,  extended  the  prohibition  to  grants  made 
to  the  secular  clergy.  Notwithstendiqg  this  stetute,  however, 
grants  to  such  corporations  are  only  voidable  and  not  void, 
unless  they  be  maoe  for  chariteble  uses,  within  the  meaning 
of  the  statute  of  9  Qeo..II.,  c.  36,  in  which  case  they  are  abso* 
lutely  void.  A  lease  for  twenty,  or  even  ninety-nine  yeara, 
appears  not  to  be  within  the  former  stetute,  but  the  law  is 
otherwise  as  to  lease  for  a  long  term.  The  statute  13  Ed.  I., 
provided  that  retieious  corporations  should  derive  no  benefit 
from  recoveries,  and  the  same  bodies  are  excepted  in  the  stetute 
Quia  Emptarei,  18  Ed.  I,  c.  1.,  by  which  tenants  obteined  full 
power  to  alien  their  lands.  The  15th  Rich.  II.,  c.  2,  likewise 
exempto  religious  houses  from  the  benefit  of  truste.  Thie 
stetute  was  the  first  Mortmain  Act  passed  in  respect  to  lay 
corporations ;  it  extended  to  these  the  provisions  of  the  stetute 
7  Ed.  I,  c.  2.  The  statute  23  Hen.  VIII.,  c.  10,  which  is  the 
Act  against  superstitious  uses,  prohibite  alienations  of  land 
made  lor  devotional  purposes  to  non-corporate  bodies,  such  as 
churchwardens,  &c.  Such  donations,  it  appears,  were  not 
within  the  previous  stetutes  of  mortmain,  and  were  not  void^ 
although  constituting  a  perpetuity.  This  was  allovred  pro* 
bably  on  the  ground  of  the  prevalence  of  the  custom.  The 
statute  9  Geo.  II.,  c.  36,  completes  our  list  of  the  Mortmain 
Acte.  The  object  of  that  Act^  however,  is  not  to  prevent 
alienations  in  mortmain,  but  to  prescribe  certain  fonnalities 
to  granto  of  land  for  charitable  purposes.  Alienations  ia 
mortmain  were  not  made  void  by  the  statutes  passed  prior  to 
this  Act,  so  as  to  let  in  the  grantor  or  his  heirs,  but  amounted 
to  a  forfeitare  of  the  lands  to  the  superior  lord.  Mesne  lords, 
however,  as  also  the  sovereign,  the  lord  paramount,  could  dis« 
pense  with  their  ovm  privileges — Quuibet  potest  remmeuEre 
juri  pro  se  uUroducto,  A  license  from  these  was,  therefore, 
efficacious,  notwithstanding  the  mortmun  statutes.  After  the 
feudal  tenures  were  abolished  by  the  staute  12  Car.  H.,  o.  24, 
the  value  of  a  seigniory  became  much  diminished.  Moreover, 
few  mesne  seigniories  existed  even  at  that  period,  ovring  to 
the  long  operation  of  the  stetute,  Quia  Emptories^  which  nae 
prevented  subinfeudation..  The  statute  7  ft  8  Wil.  III.,  o.  37, 
accordingly,  has  vested  in  the  Crown  alone  full  powers  to  dis- 
pense  with  the  statutes  of  mortmain.  But,  as  at  common  law,, 
no  devise  of  lands  was  good,  and  as  corporations  are  expressly 
excepted  in  the  statute  of  wills,  32  Hen.  YIIL,  c.  1,  no  devise 
lands  to  a  corporation  was  valid  until  the  statute  43  Elis.  c. 
3,  allowed  sucli  devises  in  cases  of  charities.  This  exception 
has  been  greatly  narrowed  by  the  statute,  9Qeo.  11.  c.  36.  The 
first  section  of  this  statute  enaote  that  no  manors,  lands,  or 
hereditamonto,  chattels,  or  sums  of  money  to  be  laid  out  in 
the  purchase  of  lands,  shall  be  given-or  granted  to  any  person 
or  body  politic  for  the  benefit  of  any  charitable  uses  vniatso- 
ever,  unless  the  conveyance  be  by  deed  indented,  sealed,  and 
delivered  in  the  nresence  of  two'  witnesses,  twelve  months 
before  the  death  ot  the  grantor,  and  enrolled  within  six  months 
next  after  ite  execution.  The  same  section  also  enaote  that 
donations  of  stock,  to  be  valid,  should  be  completed  by  an 
actual  transfer  six  months  before  the  death  of  the  donor,  and 
that  all  granto  of  land  and  of  money  or  stock  to  be  laid  out  in 
the  purchase  of  land,  be  made  to  teke  effsot  immediately  in 
possession  for  the  intended  charitable  use,  and  be  withont  any 
power  of  revocation  or  reservation  whateoever  for  the  benefit 
of  the  donor.  The  second  section  exempte  granto  for  valuable 
consideration  from  the  previous  provisions  as  to  the  sealing 
and  delivery  of  the  deeds  of  grant  and  as  to  the  transfer  of 
stock  at  the  specified  periods,  respectively,  before  the  grantor's 
death.    Such  deeds,  howefor,  are  equally  as  liable  to  all  the 
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other  formalhies  required  by  the  ftot,  as  if  they  oomprieed 
mere  Toluntarr  i^ranta.  The  third  ■ection  of  the  Act  pro- 
Tides  that  all  deeds,  not  io  aocordanoe  With  the  prescribed 
formalities,  shall  be  nail  and  void.  The  fourth  section  ex- 
empts from  the  purview  of  the  Act  the  two  Universities  and 
the  colleges  of  Eton,  Winchester,  and  Wesminster. 

A  general  impressien  having  prevailed  that  all  the  conditions 
prescribed  by  this  Act  were  waived  by  the  second  section  as 
to  cases  of  purchases  made  by  charities,  a  general  disregard 
of  cUl  the  formalities  prescribed  by  the  first  section  frequently 
occurred  in  such  cases  of  purchase.  The  Act  9  Qeo.  IV.,  c.  85, 
was  passed  to  remedy  some  of  tliese  mistakes.  It  does  not 
apply  to  deeds  which  contain  a  reservation  in  favour  of  the 
grantor,  and  it  has  only  a  retrospective  operation.  The  chief 
object  of  Lord  Cranworth's  Bill,  which  is  now  before  Parlia- 
ment, is  to  dispense  in  future,  in  cases  of  purchase,  with  most 
of  the  formalities  required  by  the  Act  of  George  II.  The  first 
section  of  the  Bill  proposes  that  no  deed  or  assurance  hereafter 
to  be  made  for  charitable  uses,  shall  be  deemed  void  within 
the  meaning  of  the  Act  of  Qeorge  II.,  by  reason  of  not  being 
indented,  nor  by  reason  of  reserving  to  the  grantor  a  nominal 
rent,  mines,  easements,  covenants  as  to  repair  or  enjoyment, 
or  a  right  of  entry  on  breach  of  suoh  stipulations ;  nor,  as 
regards  copyholds  and  customary  freeholds,  for  want  of  a  deed; 
nor,  in  cases  of  a  purchase  for  full  consideration,  by  reason  of 
the  consideration  consisting  of  a  rent  reserved  to  the  vendor 
or  to  any  other  person,  provided  that  in  all  reservations  the 
owner  or  vendor  shall  reserve  the  same  benefits  for  his  repre- 
sentatives as  for  himself.  The  second  section  proyides  that 
when  the  uses  of  a  deed  of  conveyance  are  declared  by  a 
separate  deed,  the  enrolment  of  the  latter  alone  is  in  future  to 
be  sufficient  The  third  section  validates  all  past  deeds  made 
for  full  ralue,  under  which  possession  is  now  h^d,  if  suefa 
deeds  "vere  made  to  take  effect  immediately  in  possession, 
without  -any  power  of  revocation,  and  if  such  shall  be  enrolled 
(if  not  so  already)  within  twelve  months  after  the  passing  of 
this  Act.  The  fourth  section  provides  that  if  the  uses  of  suoh 
deeds  have  been  declared  by  separate  deeds,  the  enrolment  of 
the  latter  alone  will  be  sufficient.  The  fifth  section  prorides 
that  the  Act  is  not  to  invalidate  any  deed  otherwise  good,  nor 
to  apply  to  deeds  already  avoided  or  sought  to  be  avoided 
in  due  course  of  law.  The  acknowledgment  of  deeds  thirty 
Tears  old,  and  of  an^  other  deeds,  which  it  is  impossible  to 
have  acknowledged  within  twelve  otonths  after  the  passing  of 
ihe  Act,  is  also  declared  unpecessary  prior  to  enrolment  The 
last  section  of  the  Bill  exempts  from  its  provisions,  Ireland, 
Sootland,  the  two  Uniyersities,  and  the  Oolleges  of  Ston, 
Winchester,  and  Westminster. 

The  case  ofJdfriea  t.  Alexander  (7  Jur.  N.  S.  221),  decided 
by  the  House  ofLords  last  session,  illustrates  very  clearly  the 
Tarious  complications  to  which  the  present  state  of  the  law  of 
mortmain  has  given  rise.  In  this  case  a  deed  of  covenant  was 
executed  by  A.  B.  five  years  before  his  death,  whereby  he 
agreed  that  he  would  m  his  lifetime,  or  that  his  executors 
should  within  twelve  months  after  his  decease,  but  subject  to 
the  payment  of  his  debts  and  legacies,  invest  a  certain  sum  of 
money  in  Consols^  in  the  names  of  trustees,  for  certain  chari- 
table uses.  Part  of  the  property  left  by  the  covenantor  at  his 
death  consisted  of  personalty  savouring  of  the  realty.  The 
House  ofLords  (Lords  Cran  worth  and  Wensleydale  dissenting) 
held,  reversing  the  decision  of  the  Lords  Justices,  who  had 
reversed  that  of  Sir  J.  Romilly,  M.  R.,  that  the  deed  of  cove- 
nant, so  far  as  the  chattels  real  were  concerned,  was  within 
the  meaning  of  the  third  section  of  the  Mortmain  Act,  and, 
therefore,  Toid,  although  the  deed  did  not  ez  facie  violate  the 
provisions  of  that  statute.  Where  the  proceeds  of  an  estate 
devised  to  be  sold  were  bequeathed  in  trust  for  charitable 
purposes,  Lord  Havdwicke  held  the  bequest  void,  although 
such  a  bequest  had  no  tendency  to  bring  the  lands  into  mort- 
main ;  AiiOTMSf-Oeneral  t.  Lord  TVeymouih  (Ampb.  25).    On 


the  other  hand,  if  a  testator  whose  assets  consisted  exclusively 
of  a  bond  due  from  a  deceased  obligor,  were  to  make  any 
charitable  bequest,  the  real  estate  of  the  obligor  would  be  re- 
sorted to  if  necessary  for  the  purpose  of  discharging  the 
bequest,  Foone  v.  Blount  (Cowp.  464).  The  principle  of  this 
case,  however,  which  was  cited  by  Lord  Cran  worth  in  support 
of  his  dissent  in  Jeffries  v.  Alexander,  appears  to  be  easily  dis- 
tinguished from  that  affirmed  by  the  latter  ease,  inasmuch  as 
the  resort  to  realty  for  satisfaction  of  the  bequest  in  Juries  ?. 
Alexander,  was  rendered  necessary  by  the  donor's  own  acts  ; 
but  in  Foone  v.  Blount,  this  necessity  was  owing  to  the  nature 
of  the  property  of  a  party  who  had  nothing  to  do  with  the 
bequest,  and  who  could  not,  therefore,  be  aiTected  by  the 
Mortmain  Act.  In  Harrison  v.  Harrison  (1  Kuss.  &  M.  Yl),  a 
vendor's  lien  for  unpaid  purchase-money  was  held  to  be  an 
interest  within  the  meaning  of  the  Mortmain  Act;  inasmuch 
as  the  vendor,  like  a  mortgagee,  had  the  legal  estate,  until  a 
conveyance  was  perfected. 

Assets  are  never  marshalled  in  favour  of  charities :  Hogg  v. 
Hodges,  (2  Ves.  53).  Such  bequests,  moreover/  fail  in  the 
proportion  in  which,  if  jvalid,  they  should  have  been  paid  out 
of  realty,  or  out  of  personalty  savouring  of  realty,  such  as 
mortgages,  leaseholds,  &c.,  AUomey-Qeneraly,  7Viidai(2£den. 
597).  Bat  a  testator  may  direct  his  charitable  bequests  to  be 
paid  exclusirely  out  of  his  pure  personalty,  and  the  Court  will 
give  eflfect  to  his  intention ;  Robinson  y.  Ueldard  (3  Mao.  d;  G. 
735.)  In  Tempest  y.  Thnpest,  5  W.  R.  402,  a  testatrix  by  her 
will  gave  her  real  estate  to  trustees  upon  certain  trusts,  and 
amongst  divers  specific  and  peouniary  bequests  be<|ueaUied  to 
the  same  trustees  such  a  sum  of  money  as  when  mvested  in. 
consols  would  produce  a  oertain  clear  annual  income  apon 
trust  for  certain  specified  charitable  uses.  She  also  directed 
that  the  said  charitable  bequests  should  be  paid  in  precedence 
of  other  pecuniary  legacies  bequeathed  by  the  same  will  out  of 
suoh  part  of  her  personal  property  not  specifically  bequeathed 
as  was  by  law  applicable  for  charitable  purposes,  and  she  gare 
the  residue  of  her  personal  property  to  the  trustees  upon 
the  trusts  in  the  will  mentioned.  By  an  order  of  Wood,  Y.C., 
on  further  consideration  it  was  declared  that  the  debts  and 
funeral  expenses  of  the  testatrix,  and  the  costs  of  the  suit  for 
administering  her  estate,  wese  prknarly  payable  out  of  her 

Sersonal  estate  savouring  of  the  realty.  The  ground  of  this 
eoision  would  appear  to  be  that  the  general  rule  against 
marshalling  in  favour  of  oharities  was  neutralised  in  this  ease 
by  the  demonstrative  character  of  the  charitable  bequests ; 
demonstrative  legacies  not  being  liable  to  abate  ratably  with 
general  or  pecuniary  legacies  on  a  defioienoy  of  assets.  ( Vide 
"  Smith's  Com.  Real  and  Per.  Pro.,"  826.)  On  appeal  from 
this  order,  the  Lord  Chancellor  held  that  the  testatrix  did  not 
indicate  an  intention  of  exempting  the  pure  personalty  from 
its  usual  liabilty  to  contribute  ratably  with  the  personalty 
savouring  of  the  realty  to  the  debts  and  funeral  expenses  of 
the  testatrix  and  that,  therefore,  the  charitable  bequests  could 
be  enforced  only  against  the  portion  of  the  pure  personalty 
which  remained  after  such  a  deduction.  The  principle  of  this 
decision  appears  to  be  that  the  rule  against  marshalling  in 
favour  of  charities  is  not  to  be  waived,  except  upon  the  ex- 
pression of  a  clear  intention  in  a  will  to  that  effect,  and  that 
a  bequest  of  a  demonstrative  legacy  out  of  a  fund  gf  pure 
personalty  is  not  a  sufficient  indication  of  such  an  intention. 
These  cases,  and  especially  the  j  udgmen  ts  in  Jeffries  y.  Alexander^ 
clearly  depict  the  complications  which  the  distinction  of  pro- 
perty into  realty  and  personalty  has  produced  in  this  branch 
of  law. 

The  laws  and  procedure  relating  to  the  administration  of 
charities  are  in  a  yery  unsatisfactory  state,  notwithstanding 
that  the  reports  of  commissioners  on  the  snbject.fill  twenty 
eight  volumes  folio,  and  cover  28,000  pages.  Upon  this  branch 
of  the  laws  of  oharites  we  do  not  o£rer  any  comnoents  at  pre- 
sent.   We  merely  suggest  that,  while  the  administration  of 
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oharitable  funds  is,  no  doabt,  wholly  distinct  in  its  jaridieal 
relations  from  the  laws  which  should  regulate  charitable 
donations  and  beoaeets,  yet  we  would  gladly  see  the  whole 
mechanism,  as  well  as  the  theory,  of  charities  provided  for  by 
»  single  comprehensiTe  enactment.  Partial  legislation  is  sel- 
dom desirable. '  By  the  Endowed  School  Act  of  last  session, 
trustees  of  schools  were  boand  to  open  them  to  Dissenters, 
without  imposing  any  conformity  to  the  Church  of  England. 
As  an  alleged  corollary  to  this  Act,  the  Trostees  of  Charities 
Bill,  lately  before  Parliament,  proposed  that  the  appointment 
of  the  trustees  of  schools  should  he  made  without  reference  to 
religions  qualifications.  This  Bill,  if  passed,  might  hare  been 
also  found  to  be  unequal  even  to  the  object  of  its  author,  as 
also  wanting  in  harmony  with  the  other  parts  of  the  system. 
But  if  the  administration  of  charities  was  provided  for  on  the 
same  principles,  and  by  the  same  statute  that  regulated 
oharitable  donations  and  bequests,  the  chances  of  an  incon- 
gruity between  the  theory  and  the  working  of  these  institutionfi 
would  be  greatly  obviated.  We  regret  that  Lord  Cran worth 
does  not  propose  to  deal  with  the  whole  law  of  mortmain,  and 
submit  a  single  oomprehensive  measure,  which  would  be  oal- 
eulated  to  obviate  the  existing  causes  of  difficulty.  We  do  not 
•eo  why  purchases  made  by  oharitable  institutions  should  be 
subjected  to  peculiar  restrictions  as  to  the  formalities  of  con- 
Teyanoing.  If  the  accumulation  of  wealth  by  charitable 
oorporations  should  be  discountenanced  upon  grounds  of  pub- 
lic policy,  let  the  law  declare  this.  But  is  is  somewhat  absurd 
to  allow  these  oorporations  to  take  as  much  personal tr,  and 
bn^  as  mnoh  realty,  as  they  can,  but  subject  to  restrictions 
which  are  neceasarily  troublesome  and  also  frivolous. 

The  main  oause  of  the  intricacies  of  the  laws  of  mortmain 
is,  doubtless,  to  be  referred  to  their  applying  merely  to  grants 
of  realty.  The  first  Mortmain  Acts  applied  only  to  donations 
of  land,  as  the  personal  property  in  the  kingdom  in  those  times 
was  comparatively  trivioJ,  and  incapable  of  conferring  political 
power  upon  its  possessors.  The  subsequent  Mortmain  Acts 
followed  in  the  same  track,  and  thus,  in  the  Act  of  George  the 
Second,  we  find  no  mention  of  personal  property,  except  such 
as  is  directed  to  be  oonverted  into  realty,  although  at  that 
period  the  personalty  of  British  subjects  was  of  very  oonsider- 
able  value.  If  the  principle,  then,  of  the  Mortmain  Acts  be 
politic,  they  should,  surely,  apply  to  that  description  of  pro- 
perty whicn  at  present  constitutes  so  large  a  portion  of  the 
national  wealth.  The  importance  of  extending  their  provisions 
to  personalty  is  still  greater  than  can  be  indicated  by  any 
estimate  of  the  relative  value  of  the  personalty  and  the  realty 
of  British  subjects,  since  the  reul  estate  which  is  not  tied  up 
in  family  settlements,  and  which  alone  can  be  granted  to 
oharitable  or  any  other  uses,  is  the  only  realty  which  the 
Mortmain  Acts  can  affect.  This  amount  of  realty  is,  we  may 
assume,  at  any  given  time,  not  a  very  large  proportion  of  the 
whole  landed  wealth  of  the  kingdom.  On  the  other  hand,  the 
proportion  of  the  whole  personalty  of  British  subjects,  which 
IS  pot  out  of  the  reach  or  transfer  or  donation,  is  always  very 
great,  and  it  is  with  this  amount  the  proportion  of  disposable 
realty  is  to  be  compared.  The  laws  of  mortmain,  then,  have 
provided  only  for  that  part  of  the  national  wealth  which,  in 
respect  to  our  present  inquiry,  is  far  the  less  valuable ;  while 
the  distinction  between  realty  and  personalty,  which  these 
laws  recognise,  have  been,  as  we  have  shown,  productive  of 
immense  litifjation.  Land,  indeed,  affords,  by  reason  of  its 
Indestructibility,  a  basis  of  peculiar  value  for  the  adjustment 
of  political  rights,  and  for  securing  an  independence  for  an 
nnbom  generation ;  and  to  this  limited  extent  we  consider 
that  the  distinction  which  our  law  takes  between  real  and 
personal  property,  has  bad  very  beneficial  resultr.  But  when 
we  find  this  distinction  unnecessarily  maintained  in  other 
branches  of  law,  we  should  recur  to  first  principles,  and  not 
perpetuate  an  undue  extension  of  antiquated  and  subtle  rules 
in  a  state  of  society  and  of  national  wealth,  to  which  those 


distinctions  were  not  originally  intended  to  apply.  Our  mort- 
main laws,  then,  it  is  obvious,  should  equally  relate  to  per- 
sonalty and  realty.  Moreover,  the  equitable  doctrine  of  con- 
version has  so  confused  the  boundaries  of  real  and  personal 
estate,  that  unless  the  former  species  of  property  greatly  pre- 
ponderated in  value  over  the  latter,  the  expensive  distinction 
should  be  abrogated.  It  has  not  been  our  intention  to  have 
discussed  in  this  paper  the  political  phases  of  the  laws  of 
mortmain.  The  present  principle  of  these  laws  is  perhaps 
sufficiently  sound,  as  after  a  license  is  obtained  by  the  intended 
donee,  the  subject  has  full  power  to  grant  away  all  his  pro- 
perty during  his  life,  or  at  least  before  the  period  likely  to 
precede  the  approach  of  his  last  illness.  The  law  ordains, 
wisely,  we  think,  that  a  testator  should  not  selfishly  enjoy  bis 
property  during  life,  and  then,  on  his  death  bed,  with  a  view 
to  bis  own  spiritual  good,  cheat  his  relations  or  expectant 
heirs,  or  other  realtives.  This  rule  of  public  policy  is  not 
likely  to  conflict  with  the  religious  opinions  of  any  class. 
But,  whatever  may  be  the  prinoiplea  of  public  policy  which 
the  legislature  shall  ad(»pt  for  its  guidance  as  to  the  laws  of 
mortmain,  it  is,  we  think,  an  indispensable  condition  to  the 
salutary  operation  of  those  laws,  that  they  should  make  no 
distinction  between  grants  of  real  and  of  personal  property. 
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{Commued/rompoffi  147.) 

Thus  by  operation  of  law  certain  Gonrt  Divisions  may  be 
established,  as  for  a  junior  oountj,  and  will  ooDtiaue  as 
thoy  were  before  the  separaUon,  until  altered  by  order  of 
sessioDB.  But  as  the  number,  limits,  and  extent  of  sach 
divisions,  and  the  designation  of  the  Courts  will  in  general 
but  ill  accord  with  the  new  order  of  things,  tho  obvious 
duty  of  the  magistrates  assembled  at  the  Jir$t  genexal 
Quarter  Sessions  of  the  Peace  for  the  new  (junior;  county, 
is  to  exercise  the  power  given  to  them  by  the  act  for  the 
appointment  of  new  divisions  for  the  county.  The  words, 
<<  until  the  justices,"  &o.,  plainly  assume  that  such  is  to  be 
done  at  an  early  day ;  in  the  meantime  provision  is  made 
by  the  clause  for  continuing  the  Courts  as  established,  and 
the  business  thereof 

As  regards  a  senior  county,  on  the  dissolution  of  a  union, 

section  14  enacts,  that — 

"  At  the  first  sittings  of  the  General  Quarter  Sessions  of  the 
Peaoo  for  any  senior  county,  after  the  issue  of  any  proclamation 
for  separattDg  a  junior  from  a  senior  eounty,  the  justices  there 
present  shall  appoint  the  number  (not  less  than  three,  nor  more 
than  twelve),  the  limits,  and  extent  of  the  several  divisions  within 
the  county,  and  the  time  when  such  change  of  diTisions  eball  take 
effect ;  but  if  the  jasttces  do  not  make  sack  change  at  the  first 
sittings,  they  may  do  so  at  any  other  sittings  of  such  Court,  and 
a  less  nnmber  of  justices  shall  not  rescind  or  alter  any  resoluUoa 
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or  order  made  by  a  greater  number  under  the  proYisions  of  this 
section." 

The  language  of  this  section  is,  it  will  be  noticed,  express 
and  positive.  The  justices  of  the  senior  county  shall  (the 
direction  is  imperative),  at  the  first  sittings  of  the  Court  of 
Quarter  Sessions,  appoint  new  Court  divisions,  as  under 
section  8;  and,  moreover,  shall  appoint  the  time  when 
such  change  of  divbions  is  to  take  effect.  The  justices 
neglecting  to  make  the  change  at  the  proper  time,  are  not 
indeed  concluded  from  acting,  but  the  permission  to  do 
•o  at  another  sitting  would  not  justify  the  omission  to 
perform  the  dutj  at  the  first  sittings  of  the  Court. 

Every  order  of  sessions  altering  Court  divisions  ought 
to  be  made  to  take  effect  at  a  future  day,  and  so  appear  on 
the  face  of  the  order.  Sudden  changes  in  the  Court 
divisions  would  produce  confusion  in  the  business  of  the 
Courts,  and  cause  public  inconvenience :  and  a  reasonable 
interval  should  be  allowed  between  the  publication  of  the 
order,  and  the  time  it  is  to  take  effect,  to  enable  proper 
arrangements  to  be  made  for  continuing  to  completion 
pending  business,  and  to  give  the  officers  of  the  Courts 
affected,  and  to  the  public  resorting  to  the  Courts,  timely 
notice  of  the  change. 

That  such  orders  as  these  were  not  designed  by  the 
Legislature  to  come  into  force  at  once,  may  be  collected 
from  the  language  used  in  the  11th  and  14th  sections :  and 
indeed  the  practical  difficulty  attendant  on  an  abrupt  change 
is  so  obvious,  that  it  need  not  be  enlarged  upon. 

While  ample  power  has  been  given  to  justices  in  sessions, 
for  inereasing  the  number  of  divisions,  for  consolidating 
two  or  more,  or  for  taking  a  part  from  one  division  and 
adding  it  to  another  to  suit  public  convenience, — ^their 
every  act  in  respect  to  these  Courts,  is  subject,  as  we  have 
seen,  to  this  general  restriction,  that  ''  a  less  number  of 
justices  shall  not  alter  or  rescind  any  resolution  or  order 
made  by  a  greater  number "  (sees.  8  and  14).  This,  in 
the  nature  of  things,  would  probably  be  held  as  kw — the 
express  provision  gives  emphasis  to  the  prohibition.  Altera- 
tions should  be  sparingly  made  in  established  Courts,  and 
then  only  on  public  grounds.  Constant  changes  in  the 
local  Courts  are  most  embarassing  to  suitors,  and  disturb 
the  general  economy  of  the  Courts.  ''  Orders  and  resolu- 
tions'' are  both  named,  the  Legislature  probably  having  in 
view  not  only  orders  for  appointing  and  altering  Court 
limits,  but  alsd  correlative  resolutions  of  a  precautionary 
character — such,  for  instance,  as  would  prevent  the  body 
of  magistrates  in  a  judicial  district  being  taken  unawares, 
and  changes  made  which  would  ultimately  be  disapproved 
in  a  full  Court  of  Quarter  Sessions.  In  view  of  the  pro- 
vision referred  to,  the  name  of  every  magistrate  present, 
when  any  order  or.  resolution  under  the  act  is  passed  in 


Quarter  Sessions,  should  appear  in  the  minutes  of  the 
Court. 

The  following  section  provides  for  a  separate  record  of 
all  orders  of  sessions  relating  to  the  appointment  and 
alteration  of  Court  divisions : — 

<*The  Clerk  of  the  Peaee,  in  a  book  to  be  by  him  kept,  shall 
record  the  divisions  declared  and  appointed,  and  the  time  and 
places  of  holding  the  Coorts,  and  the  alterations  f^om  time  to  time 
made  therein,  and  he  shall  forthwith  transmit  to  the  Govemor  a 
copy  of  the  record."     (Seo.  16.) 

This  record  may  be  made  by  entering  the  orders  of 
sessions  with  a  proper  caption,  shewing  the  Court  at  which 
they  were  made,  and  the  names  of  the  magistrates  present.  • 
The  places  of  holding  the  Courts  cannot  be  entered  by  the 
Clerk  of  the  Peace,  till  he  is  informed  thereof  by  the  judge, 
whose  duty  it  is,  under  the  6th  section,  to  appoint  them. 
As  to  the  times  of  holding  the  Courts^  it  is  not  so  clear 
what  is  the  proper  course ;  it  may  be  that  instantly  the 
entry  is  to  be  made  ^'  once  in  every  two  months,''  in  such 
and  such  Courts,  and  ''  once  in  every  six  months"  {or  as 
the  case  may  he),  in  such  divisions  as  the  justices  (acting 
under  sec.  7),  may  certify  to  the  expediency  of  holding  a 
Court  less  frequenUy  than  once  in  every  two  months;  or 
that  the  Clerk  of  the  Peace  first  receives  information  from 
the  judge,  and  then  makes  the  entries.  The  justices' 
certificate  has  no  force  without  the  order  of  the  Governor^ 
which  order  is  communicated  to  the  judge ;  and  the  judge 
may,  in  Jus  disereiion,  hold  any  Court  o/tener  than  once  in 
two  months }  so  that  it  is  he  only  who  can  give  full  infor- 
mation to  the  Clerk  of  the  Peace.  And  therefore  the  last 
suggested  mode  of  complying  with  the  requirements  of  the 
clause  seems  the  more  correct — indeed  the  only  one  that 
will  enable  full  entries  to  be  made  in  harmony  with  all  the 
enactments. 

The  entries  in  this  book  are  of  such  a  public  nature,  that 
an  examined  copy  or  extract  therefrom  certified  as  such, 
and  signed  by  the  Clerk  of  the  Peace,  would  be  admissible 
in  any  Court  of  Justice,  or  before  any  person  having,  by 
law  or  consent  of  parties,  authority  to  hear,  receive,  or 
examine  evidence  (Consol.  Stat.  U.  C,  cap.  83,  sec.  6). 

Intimately  connected  with  the  duty  of  appointment  and 
alteration  of  Court  divisions,  is  that  set  forth  in  section  7, 
as  follows : — 

*<  If  the  magistrates  of  any  coanty  in  Qnarter  Sessions  assembled, 
certify  to  the  Qovemor  that  in  any  diTision  of  the  county,  from 
the  amount  of  business,  remoteness  or  inaccessibility,  it  is  expedi- 
ent that  the  Court  should  be  held  so  often  as  pnoe  in  every  two 
months,  the  Govenor  in  Coancil  may  order  the  Court  to  be  held  at 
each  periods  as  to  him  seems  meet,  and  may  revoke  the  order  at 
pleasure,  but  a  Court  shall  be  held  in  the  division  at  least  onoe  in 
every  six  months.*' 

Where  a  judicial  district  is  extensive  and  portions  of  it 
but  thinly  populated,  the  public  interests  piay  require  tl)e 
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formation  of  a  Court  division  in  a  remote  or  isolated 
settlement,  perhaps  approachable  only  at  some  seasons  of 
the  year,  while  to  bold  a  Conrt  in  such  a  division  six  times 
in  the  year  would  be  uncalled  for  and  unnecessary,  the  local 
magistracyi  who  have  the  best  means  of  knowing,  are  made 
the  judges  of  this,  and  may  certify  as  to  the  expediency  of 
reducing  the  number  of  Court  sittings.  The  considerations 
upon  which  this  question  of  expediency  is  to  be  resolved, 
are — 1.  The  amount  of  business  for  the  particular  Court : 
2.  The  position  of  the  division  as  to  distance  from  the  more 
settled  parts,  i,  e.,  its  '<  remoteness  :**  and  3.  Its  unap- 
proachableness ;  not  absolutely,  of  course,  but  its  compara- 
tive inaccessibility.  If,  then,  the  particular  locality  would 
furnish  only  a  few  cases  in  the  year,  or  is  far  away  from 
the  busii^ess  part  of  the  county  :  or,  from  want  of  roads  or 
other  causes,  is  accessible  by  the  ordinary  modes  of  con- 
veyance, only  in  midsummer  or  in  sleighing- time — these, 
or  any  one  of  these  facts,  would  form  grounds  for  a  certifi- 
cate under  the  section;  and  two  or  all  three  of  them 
prevailing,  would  shew  the  inexpediency  of  holding  more 
than  two  Courts  in  the  year.  To  occupy  the  judge's  time 
in  holding  such  Courts,  would  be  to  provide  for  the  pouihie 
accommodatioD  of  the  few,  at  a  certain  loss  to  the  many. 

It  will  be  seen  that  magistrates  acting  in  Quarter  Sessions, 
are  invested  with  very  extensive  power  for  the  appointing 
new  divisions^  thus  calling  Courts  into  existence,  as  well  as 
for  altering,  from  time  to  time,  the  number,  limits,  and 
extent  of  existing  divisions :  and  this  power,  like  all  powers 
in  law,  must  be  duly  executed  at  the  timee,  and  in  the 
manner,  and  to  the  extent,  prescribed  by  the  statute ;  and 
magistrates  have  no  authority  out  of  the  act,  in  respect  to 
the  Division  Courts.  So  that  if  the  power  be  not  duly 
followed  up  in  any  act  or  order  of  session,  it  would  be 
without  authority,  and  so  void. 

(To  hi  eontmuid.) 


OOBRISPONDBNOI. 


A  FEW  MORE  "VEXED  QUESTIONS." 


Another  letter  from  Mr.  Durand,  which  is  given  below, 
will  be  read  with  attention  by  every  one  interested  in  Divi- 
sion Court  Law.  Our  readers  will  thank  the  writer  for 
the  interest  he  takes  in  courts,  of  whi<5h  the  profession 
generally  take  little  notice.  Few  members  of  the  profession 
gratuitously  undertake  the  labor  of  an  effort  to  promote 
what  is  sound  in  administration  in  these  tribanals :  and 
yet  in  the  aggregate  they  embrace  a  very  large  share  of 
the  law  business  of  the  country,  and  affect  the  rights  of 
thousands. 

The  questions  which  Mr.  Durand  notices  will  set  men  to 
think,  and  must  but  be  contributory  towards  settling  the 
questions  of  law  which  these  points  embrace. 


To  exhaust  the  subjects  suggested  would  involve  more 
time  and  larger  space  than  has  been  allotted  to  this  depart- 
ment in  the  Law  Journal ;  and  nothing  more  can  be  ex- 
pected from  a  law  periodical,  under  the  circa mstances,  than 
a  brief  notice  rather  than  a  legal  essay — holding  open  its 
columns,  as  we  do,  to  all  comers  who  are  capable  of  con- 
tributing to  the  discussion  of  the  topics  suggested,  and 
willing  to  take  the  trouble  to  do  so. 

On  the  first  question — our  present  leaning  is  towards 
the  broader  construction  of  the  jurisdiction  clause.  The 
words  '*  aH  pereonal  actions,"  in  sec.  35,  are  commonly 
used  in  contr8di.stinction  to  reitl  or  foixed  actions;  and 
under  the  first  division  of  this  clause,  only  three  questions 
need  be  answered  to  determine  jurisdiction :  1.  Is  the 
action  a  personal  action  7  2.  Is  the  amount  claimed  £10 
or  less?  3.  Is  the  action  within  any  of  the  exceptions  in 
sec.  54  ?  If  the  answers  to  the  first  and  second  be  in  the 
affirmative,  and  to  the  third  in  the  negative,  the  Division 
Court  has  jurisdiction.  Then  the  residue  of  the  section,  if 
taken  according  to  its  literal  and  technical  meaning,  will 
inclnde  several  causes  of  action  which,  if  we  rightly  under- 
stand Mr.  Durand,  some  of  the  judges  have  held  not  to  be 
within  the  jurisdiction.  The  199th  section,  providing  for 
suits  in  cases  of  absconding  debtors,  uses  the  words,  "  debt 
or  damages  arising  on  iiny  contract,  express  or  implied,  or 
any  judgment,"  and  if  the  narrow  construction  of  sec.  55 
prevailed,  would  give  a  larger  jurisdiction  in  the  case  of 
absconding  debtors,  than  in  other  cases,  which  never  could 
have  been  intended.  Any  new  question  now  arising  in 
the  Division  Court  Act,  should  be  resolved  on  Uio  act  as  it 
is :  seeing  that  the  Legislature  has  provided  that  if  the 
provisions  of  the  Consolidated  Law  are  not  in  effect  the 
same  as  the  repealed  acts,  the  Consolidated  Law  shall 
prevail. 

We  however  invite  diaooBskm  on  Ibis  impottant  question 
of  jurisdiction. 

2nd.  This  question  is  surrounded  with  difficulty.  Our 
present  impression  is,  that  a  summons  sued  out  would  save 
the  operation  of  the  statute  for  a  year,  and  longer  if  con- 
tinued by  an  alias.  Alias  and  plurm  summonses  are 
recognised  and  sanctioned  by  the  rules  of  practice. 

We  are  disposed  to  agree  with  Mr.  Durand's  view  as  to 
the  third  question,  and  have  noted  the  point  for  further 
examination.  The  ease  of  Harrison  v.  Brega^  reported  in 
our  last  number,  has  a  bearing  on  this  point.  We  are  not 
altogether  satisfied  with  the  decision  in  Dvgffan  v.  JTiVsoii, 
as  reported. 

With  renewed  thanks  to  Mr.  Durand  for  his  communi- 
cation, we  commend  it  to  the  attentive  perusal  of  our 
readers. 


lb  the  Editors  of  the  Law  Journal. 

ToaoNTo,  May  20th,  1861. 
^  Oektlxvxn, — I  now  send  you  a  few  more  "Vexed  Qaes* 
tions"  arising  in  the  practice  of  the  Division  €ourt  Law.  They 
are  by  no  means  all  that  have  been  noticed  by  me ;  but  the 
following,  with  those  alluded  to  in  a  former  number  of  your 
Journal  by  me»  are  the  mowt  important 

Ist.  A  question  often  arises  in  diviflion  courts  vehether  a 
8uit  can  be  entertained  for  more  than  £10  damages,  in  actions 
for  breaches  of  covenant,  and  actions  of  assumpsit  for  breaches 
of  parol  agreements.    It  seems  to  be  well  uaderslood  thai 
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aetkms  for  ni«re  torts  to  personal  chattels  or  personal  wron^i^s 
cannot  be  brought  in  these  courts,  if  the  damages  exceed  £10, 
unless  the  excess  biB  abandoned.  On  the  other  hand,  it  is 
yery  generally  belieyed  by  laymen  that  actions  for  damages 
for  breaches  of  covenant  in  leases  to  cultiyate  land  in  a 
husband-like  manner,  to  repair,  or  to  do  some  other  act ; 
and  for  failure  to  perform  agreements  to  build  houses  or 
other  specific  jobs,  may  be  brought  to  the  extent  of  £25  for 
the  uncertain  damages.  Also,  that  in  cases  of  parol  engage- 
ments  to  sell  wheat  or  produce,  to  buy  the  same,  or  to 
delifcr  other  property,  as  well  as  false  warranties  on  horse 
trades,  where  the  damages  amount  to  £25,  that  they  can 
be  brought  in  DiTi<tion  Courts.  I  know  several  judges  of 
these  courts  who  hold  that  such  amount  of  damages  in  such 
cases  may  be  sued  for  therein.  At  a  late  Newmarket  court, 
a  professional  gentleman  attending  there  urged  Judge  Boyd 
to  rule  in  this  way,  but  the  judge  refused  to  do  so.  Judge 
Harrison  used  so  to  rule,  but  he  has  now  altered  his  opinion, 
holding  that  the  courts  have  in  no  case  jurisdiction  for  mere 
damages  above  £10.  The  question  has  also  been  very  ably 
decid^  by  Judge  McKensie  at  Kingslott,  and  by  Judge 
Hughes  at  St.  Thomas.  Yet  when  one,  especially  a  mere  lay- 
man, reads  sub-section  2  of  section  54  of  the  Consolidated 
Statutes  of  Upper  Canada,  at  page  145,  in  these  words :  "All 
claims  and  demands  of  debt,  account,  or  breach  of  contract^ 
or  oovenunl,  or  money  demand,  whether  payable  in  money  or 
otherwise,  where  the  amount  or  balance  claimed  does  not 
exceed  one  hundred  dollars,''  it  must  be  admitted  that  the 
point  is  yet  open  to  severe  criticism  and  argument.  We  see 
a  distinction  arawn  in  these  words  between  *'  claims  of  debt'' 
and  *'  claims  of  breach  of  covenant,"  in  such  away  as  to  lead 
one  to  suppose  that  a  "  breach  of  covenant"  for  mere  damages 
may  be  meant.  I  believe,  however,  that  a  great  majority  of 
county  court  judges  hold  that  the  division  courts  are  limited 
to  the  jurisdiction  of  £10  in  all  cases,  where  mere  damages 
are  sued  for.  I  am  not  aware  that  the  superior  courts  have 
decided  this  point.  It  seems  to  me  the  better  opinion,  that  as 
in  all  personal  actions  (not  limiting  them  to  tort  only)  the 
jurisdiction  in  damages  is  £10 :  that  there  is  no  authority  in 
the  aot  to  exceed  that  sum  in  other  forma  of  action  for  uncer- 
tain damages. 

2nd.  Another  very  important  question  often  arises,  at  least 
it  has  with  me,  in  these  courts,  in  relation  to  the  Statute  of 
Limitations,  where  a  summons  has  been  taken  out  in  a  suit 
to  stay  the  operation  of  the  Statute  or  in  any  way,  but  not 
continued  from  court  to  court.  Suppose  a  case :  "  A."  has  a 
note  af^ainst  *'  B."  for  £10,  and  it  has  run  five  years  and  six 
months  after  maturity  before  suit  brought.  Six  months 
before  it  is  barrofd  by  the  statute  a  summons  is  takeu  out,  but 
not  served,  it  may  be,  for  various  reasons— «-the  man  may 
abscond  against  whom  it  issues-^ he  may  conceal  himself — 
cannot  be  found — or  the  bailiff  may  neglect  his  duty.  An 
alias  is  not  taken  out  at  each  consecutive  court,  but  after  the 
lapse  of  a  year  or  within  the  year,  but  after  the  expiration  of 
the  six  years  from  the  maturity  of  the  note,  an  alias  summons 
is  issued  in  continuation  of  the  first,  and  served  on  the  defen- 
dant. Now  the  question  is,  can  he  plead  the  Statute  of  Limi- 
tations in  such  a  case  ?  Is  the  first  summons  spent  by*  lapse 
of  time  7  Are  continuances  from  court  to  court  necessary  ? 
Does  not  the  honajidt  issue  of  a  summons  within  the  six 
years,  although  it  is  left  in  abeyance  unserved  for  a  year  more 
or  less,  but  yet  finally  served  after  the  six  years  from  the 
maturity  of  the  note,  prevent  the  operation  of  the  statute? 
Section  74  of  the  Division  Court  Act,  page  147  Upper  Canada 
Consolidated  Statutes,  describes  the  manner  in  which  suits  are 
to  be  entered.  Neither  it,  nor  the  tariff,  nor  any  other  clause 
of  the  act,  says  anything  about  the  issuing  of  an  alias  sum- 
mons. But  of  course  when  the  suit  is  once  entered  it  stops 
the  force  of  the  statute,  and  an  alias  or  several  summonses 
may  issue,  antil  the  defendant  is  legally  served;  and  if  judg- 


ment be  given  against  him,  the  clerk  taxes  all  the  summonses, 
including  the  first  against  the  defendant.  The  foundation  of 
the  action  is  the  first.  It  seems  to  me,  until  the  first  sum- 
mons is  disposed  of  legally  by  the  judge,  or  the  suit  regularly 
withdrawn  by  the  plaintiff,  it  remains  in  force  to  be  reverted 
to,  certainly  until  the  lapse  ofaytar,  (and  qwert^  until  the  lapse 
of  six  years  ?)  where  it  appears  that  efforts  to  serve  have  been 
made  without  effect  upon  the  defendant.  Continuances  arernow 
abandoned  in  all  the  courts ;  and  why  should  a  summons  be 
continued  in  the  division  courts  fVom  court  to  court?  Section 
69  of  the  Division  Court  Act  may  be  supposed  to  refer  to  very 
doubtful  cases  like  this.  A  suit  once  entered  in  the  division 
court,  remains  there  until  disposed  of  by  the  judge  or  with- 
drawn by  the  plaintiff. 

3rd.  The  Statute  of  Limitations  also  applies  to  another 
class  of  cases  that  very  frequentljr  arise  in  division  courts. 
They  are  embraced  within  the  provisions  of  section  193  of  the 
Act,  Consolidated  Statutes  page  171 ;  where  it  is  said,  *'  That 
any  action,  A«.,  against  any  person  for  anything  done  in  pur- 
suance of  this  act,  shall  be  commenced  within,  six  months 
after  the  fact  was  committed,"  *'  and  notice  in  writing,  d^, 
given  of  the  causes  of  action,  &c."  The  question  arises  thus : 
"  A,"  a  bailiff,  is  sued,  together  with  his  sureties,  for  a  false 
return  to  an  execution,  or  for  the  non-payment  of  money  made 
under  it.  It  is  supposed  by  many  that  the  bailiff  may  be 
sued  (and  has  been  the  practice  to  sue)  for  any  description  of 
misfeasance  within  six  years  after  the  fact  committed.  It  is 
sometimes  very  difiBcnlt  to  distinguish  the  exact  time  which 
legally  separates  cases  where  he  must  be  sued  within  six 
months  from  those  where  be  may  be  sued  within  six  years 
after  the  fact  committed.  For  the  mere  non-payment  of 
money  collected,  it  is  quite  clear  he  may  be  sued  after  the  six 
months ;  but  for  any  description  of  tort  in  his  office,  or  wilful 
misconduct,  he  should  be  sued  within  six  months.  But  it  is 
easy  to  suppose  a  case  not  exactly  coming  wi:hin  the  shortest 
limit,  whilst  some  might  suppose  it  within  the  longest  one. 
For  instance :  '*  A,"  the  bailiff,  after  the  payment  of  the  debt, 
but  whilst  the  goods  are  seized  and  in  his  hands,  converts 
them  to  his  use  by  wrongful  sale— or  receives  the  money  with- 
out sale — does  not  pay  it  over — ^and  another  execution  issues, 
on  which  the  debtor's  goods  are  sold  for  the  same  debt.  Such 
cases  have  actually  occurred  within  my  knowledge.  If  sued 
after  six  months,  could  he  plead  the  statute  in  the  last  two 
cases?  Would  the  case  or  an  action  for  a  false  return  of 
nvUa  bona  to  an  execution  be  within  the  six  months'  limit? 
The  judges  differ  in  their  view  of  this  clause.  The  question 
is,  what  class  of  cases  falls  within  the  six  months'  limit? 
Hundreds  of  instances  exist  where  the  plaintiff  cannot  know 
within  six  months  whether  the  bailiff  has  made  a  false  return 
or  not.  On  the  other  hand  it  is  a  great  hardship  for  the 
bailiff's  sureties  to  be  sued  after  six  months.  If  sued  at  once 
they  might  resort  to  the  bailiff  for  the  claim,  which,  at  the 
distance  of  six  years,  they  might  not  be  able  to  do. 

4th.  The  question  of  the  power  to  sell  leasehold  interests 
was  decided  lately  in  the  Queen's  Bench,  in  a  case  of  Duggan 
V.  KiUon^  in  which  I  was  for  the  defendant.  The  court 
decided  that  a  bailiff  could  not  sell  a  term  held  by  a  tenant. 

5tb.  The  Question  whether  a  clerk's  suretie<)  are  liable  for 
fees  wrongfully  withheld  by  him  from  a  bailiff,  was  also  set- 
tled by  the  Queen's  Bench  lately,  io  a  case  in  which  I  was 
attorney  for  the  bailiff,  in  which  it  was  held  the  sureties  were 
liable.  These  questions  had  been  before  these  decisions 
unsettled. 

6th.  The  practice  in  interpleader  oases  in  the  division 
courts  is  not  at  all  well  settled.  Clerks  and  bailiffs  do  not 
appear  to  properly  understand  it  in  all  oases.  I  cannot,  how- 
ever, enlarge  this  letterx already  too  long. 

.^  Truly  yours, 

Charles  Dueand, 

BarrUter, 
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COMMON  PLEAS. 
(Seporttd  &y  S. 0.  Joins,  Eaq^  BarriMUr<il-Law,  S^ortertotha  Cburt 

Iir  Kfl.  Qbokoi  Louht,  Rbqistbab. 

SegUbraUtm^JIket  of,  whtn  doeumtnti  to  be  reccrded  in  More  Man  ont  towtuAtjp 

— Horn  eharamhU. 
Sddt  that  Um  nglitrar  !■  only  Mititled  to  cluirKO  Ibr  one  ragMryofany  doeoment 
to  be  recorded  In  one  or  More  townsblpe,  provided  the  number  of  vordereeorded 
**  ooonting  folioe"  does  not  exceed  800,  and  ail  in  ezcera  of  800  wordf  are  to  be 
charged  per  foUo  u  allowed  by  the  SUtote  Con.  Stat.  U.a,  ch.  80,  aee.  33. 

(a  p.,  H.  T.,  34  Tie.) 

Spencer  obtained  a  rule  calling  upon  Mr.  Lonnt  to  shew  eaniie 
wby  a  mandamus  sboold  not  issue  oommanding  bim  to  put  on  re- 
cord in  tbe  registry  office  of  the  county  of  Simcoe,  a  certain  mort- 
gage, dated  on  or  about  tbe  27th  of  December,  1860,  and  made  by 
William  Proudfoot  and  wife,  to  Mary  McMichael  and  Jessie  Mc- 
Miohael,  on  the  ground  that  the  same  has  been  sent  to  him  for 
registration,  and  his  fees  for  recording  the  same  hate  been  paid 

him. 

On  moTing  the  rule  he  filed  an  affidayit  that  he  had  computed 
the  number  of  woids  in  the  memorial,  that  to  the  best  of  his 
knowledge  and  belief  it  contained  no  more  than  475  word?,  without' 
counting  the  words  contained  in  the  description.  That  the  number 
of  words  contained  Ia  the  description  together  with  the  necessary 
certificates  to  be  endorsed  on  the  mortgage  would  not  exceed  700 
words ;  that  the  application  was  made  on  behalf  of  the  morgagees 
in  order  to  compel  the  registrar  to  record  the  mortgage ;  that  the 
total  number  of  words  contained  in  all  the  necessary  entries  to  be 
made  in  all  the  books,  iDclndiog  cerUfioatee,  would  not  exoeed,  in 
his  belief,  2260  words  in  excess  of  the  first  800  words. 

And  a  second  affidaTit,  that  about  the  81st  of  December  last,  the 
deponent  enclosed  to  the  registrar  a  mortgage  and  the  memorial 
thereof  for  registration,  with  8s.  8d.  for  fees,  to  which  he  received 
a  reply  from  the  deputy-registrar  that  the  fees  were  $6.25,  as  the 
lands  mentioned  in  the  mortgage  were  in  fire  townships,  which 
with  the  mailing  fee  would  amount  to  $6.50,  and  claiming  that 
Bum,  that  he  replied  to  the  registrar  that  it  was  not  the  practice 
in  the  registry  office,  Toronto,  to  charge  the  full  fee  for  each  town- 
ship, and  requested  him  to  lose  no  time  in  putting  the  mortgage 
on  record,  and  what  the  statute  allowed  him  beyond  the  800  words 
wonld  be  remitted,  that  the  registrar  replied,  affirming  his  first 
letter,  and  stating  that  on  receipt,  &o.,  the  deed  would  be  recorded, 
that  deponent  thereupon  calculating  the  number  of  words  as  well 
as  he  could,  sent  $8.25  more,  making  $4.50  in  the  whole.  The 
registrar  replied,  still  demanding  $6.60,  t.  e.,  $6.25  for  recording, 
and  $0.25  for  the  mailing  fee. 

A,  WtUofit  Q,  C,  shewed  cause,  referring  to  Consolidated 
Statute  U.  C,  ch.  89,  sees.  80,  88, 74,  sub-sec.  2 ;  Smith  t.  Ridout, 
5  U.  C.  Q.  B.  617. 

Spencer  supported  the  rule. 

Dbapbb,  C.  J. — By  Consolidated  Statute  U.  C,  ch.  89,  sec.  88, 
it  is  enacted  that  when  any  deed,  will,  or  other  instrument  em- 
braces different  lots  or  parcels  of  land  situate  in  different  localities 
in  the  same  county  it  shall  only  be  necessary  to  furnish  one  me- 
morial of  such  deed.  &c.,  and  such  memorial  shall  be  copied  into 
the  registry  book  for  the  city,  town,  township,  or  place  in  which 
the  different  parcels  or  lots  of  land  are  situate  in  the  same  manner 
and  to  the  same  extent  only  as  if  a  separate  memorial  had  been 
furnished  in  relation  to  the  lands  situate  within  such  city,  town, 
township,  or  place  respectively,  and  the  registrar  shall  make  the 
necessary  entries  and  certificates  accordingly. 

By  section  74,  sub-section  2  of  the  same  statute,  the  registrar  is 
*  allowed  for  recording  every  deed,  conveyance,  &c.,  &c.,  including 
all  nepeesary  eniriea  and  certificates,  one  dollar  and  twenty-five 
cents,  but  in  case  eueh  eniriee  and  certificates  exceed  800  words, 
then  at  the  rate  of  18^  cents  in  the  dollar  for  every  additional  hun- 
dred words,  but  in  counting  folios  in  cases  within  the  88rd  section 
only  one  certificate  of  registry  shall  be  oharg'ed  for,  and  the  mar- 
ginal certificates,  notes,  or  references,  shall  not  be  charged  for. 
The  80th  section  of  the  act  makes  it  the  registrar's  duty  to  **  enter'* 
every  memorial  in  the  registry  book. 


The  case  of  Smith  t.  Sidaut,  (5  U.  C,  Q.  B.  617)  was  decided 
under  the  9th  Vic,  eh.  84.    The  22nd  section  of  that  act  made  it 
the  duty  of  every  person  holding  or  executing  the  office  of  regis- 
trar to  keep  and  cause  to  be  used  for  that  purpose  a  separate 
registry  book  for  each  township,  reputed  township,  city  and  town, 
the  limit  whereof  shall  be  defined  by  law  within  the  ootmty  or 
riding  for  which  he  shall  be  registrar.    The  68th  section  of  the 
Consolidated  Statute  contains  a  similar  provision  in  almost  the 
same  words.    The  16th  section  of  the  former  act  allowed  the  re- 
gistrar for  the  recording  of  every  deed,  conveyance,  &c.,  the  sura 
of  2s.  6d.,  and  no  more,  in  case  the  same  doth  not  exceed  100 
words,  but  if  it  exceed  100  words,  then  at  the  rate  of  Is.  for  every 
hundred  words  after  the  first  100.     Upon  this  statute  the  court 
held  that  the  registrar  was  entitled  to  *' charge  by  the  same  rate 
for  each  registration,  that  is  to  say,  2s.  fid.  for  the  first  hundred 
words,  and  Is.  for  each  100  words  above  the  first  100,  which  com- 
putation is  to  be  made  upon  the  words  contained  in  the  recording 
of  every  such  deed,  that  is  upon  the  contents  of  the  entry  in  the 
registrar's  book,  and  not  upon  the  words  contuned  in  the  deed  or 
conveyance  itself."    The  judgment  of  the  court  is  stated  to  be  for 
the  defendant,  and  so  it  certainly  was,  on  the  ground  that  the  re* 
gistrar's  fees  were  not  to  be  computed  by  the  number  of  words 
contained  in  tbe  deed  to  be  recorded,  or  even  the  memorial  pro- 
duced for  registry  thereof,  but  by  **  the  eontenle  of  the  entry  in  the 
registrar's  book,"  and  it  appears  that  the  court  allowed  28.  6d. 
for  the  first  hundred  words  in  each  entry  in  eaeh  separate  book, 
at  least,  I  so  understand  the  Judgment  as  printed,  though  a  mem- 
orandum made  by  me  at  the  time,  for  I  was  a  member  of  the  court 
when  the  judgment  was  given,  tends  towards  the  conclusion,  or 
would  admit  of  the  interpretation,  that  the  whole  of  the  entries 
made  by  the  registrar  were  to  be  put  together  as  consUtuUng  one 
recording  of  the  deed,  and  that  the  registrar  had  the  right  to  charge 
28.  6d.  for  the  first  100  words,  and  Is.  for  every  subsequent  hun- 
dred. 

But,  however  this  may  be,  the  words  of  the  act  now  under  con- 
sideration, differ  materially  from  those  of  the  16th  section  of  the 
9th  Vic,  oh.  84,  though  the  fises  are  as  in  the  former  act,  **f9r 
recording  every  deed"  &c.  A  gross  sum  of  $1  25c.  is  given  for 
that  service,  <'  including  all  necessary  entriee  and  certificates,"  and 
a  charge  for  each  100  words  additional  "to  the  first  800,  but,  «'  in 
counting  folios"  (i.  e.  each  100  words)  under  the  88rd  section,  only 
one  certificate  of  registry  is  to  be  allowed  for.  The  88rd  section 
provides  that  in  case  of  lands  in  several  townships,  only  one  mem- 
orial shall  be  necessary,  which  shall  be  copied  into  (synonymous 
with  entered  in)  each  proper  township  book  to  the  same  extent  only 
as  if  there  were  no  lands  mentioned  therein,  lying  in  any  other 
township,  «  and  the  registrar  shall  make  the  necessary  entriee  ac- 
cordingly," of  which  entries  the/o2to#  are  to  be  counted,  as  I  read 
the  provisions  regulating  the  registrar's  fees. 

It  appears  to  me  the  plain  meaning  of  these  provisions  put  to- 
gether is  that  the  '*  necessary  entries"  in  each  township  book,  con- 
stitute one  <*  recording  of  tbe  deed,"  for  which  the  registrar  is 
entitled  to  receive  $  1.25c,  and  no  more,  unless  all  those  necessary 
entries  and  certificates,  adding  also  one  certificate  of  repstry,  ex- 
ceed  on  «  counting  folios"  800  words,  when  the  statute  gives  an 
additional  allowance  for  every  additional  100  words. 

We  may  suppose  a  case  where  a  memorial  (drawing  concisely) 
of  a  conveyance  of  four  lots  in  different  townships  of  the  same 
county,  described  only  by  the  numbers  and  concesssion  would 
not  require  an  entry  in  each  township  book  exceeding  four  hun- 
dred words  dividing  one  certificate  of  registry  between  the  four. 

According  to  the  argument  urged  for  the  registrar,  he  would  be 
entitled  to  five  dollars,  t.  e.,  $1  25c.  for  each  entry  in  each  book; 
But  charging  for  all  necessary  entries  for  the  recording  of  the 
deed  at  the  rate  of  $1  25c.  he  would  be  entitled  to  $1  25c.  for  the 
first  800  words  and  at  the  rate  of  18}  for  800  words  or  eight  folios 
more,  making  in  all  $2  87c.  or  less  than  one  half  of  the  claim  setup 
on  his  behalf.  In  my  humble  judgment  the  latter  mode  of  charge  is 
what  this  statute  contemplates  and  prescribes.  In  this  case  the 
demand  Is  for  entries  each  at  $1  25c.— $6  25c.  and  25  cents 
for  going  to  the  post-office  to  mail  the  deed  after  registry.  We 
have  nothing  to  do  with  this  latter  charge — it  is  not  authorised 
by  the  statute.  The  other  party  offers  $1  25c.  for  the  first  800 
words,  and  at  the  rate  of  18}  oents  in  the  dollar  for  every  ad- 


1861.] 


LAW    JOURNAL. 


181 


diUoDftl  hundred  words,  in  all  $4  60o.    In  ray  view  this  is  eorreot 
as  to  the  principle,  they  can  settle  the  oompatation. 

Bat  thoagh  this  is  my  constrootion  of  the  act,  and  as  we  have 
heard  the  case  argued,  I  have  thought  it  as  well  to  express  it,  I 
cannot  agree  to  grant  a  rule  for  a  mandamtu  on  the  materials  be- 
fore ns. 

The  mle  does  not  state  that  the  lands  are  in  the  county  of  Sim- 
eoe,  nor  do  either  of  the  affidavits  filed,  nor  is  it  shewn,  except  by 
belief,  on  a  oompatation  made,  without  having  the  memorial  pre- 
sent how  many  words  it  contains ;  nor  do  the  affidavits  shew  in 
how  many  townships  the  lands  lie,  though  in  a  letter  annexed  to 
the  affidavit,  it  is  said,  in  five  townships  and  nothing  to  the  con- 
trary tieing  said,  we  may  assume  they  are  all  in  the  county  of 
Simcoe. 

When  the  facts  we  opened  on  moving  the  rule,  it  never  occurred 
to  the  court  that  the  affidavits  were  so  entirely  defective,  nor  was 
it  suggested  during  the  argument,  nor  was  any  reliance  placed  on 
tiie  objection,  that  a  numdamw  was  not  the  proper  remedy,  but 
that  the  same  course  should  have  been  followed  as  in  Smith  v. 
Eidoui.  If  the  delay  caused  the  security  to  be  worthless,  the  re- 
gistrar or  the  party  undertaking  to  procure  the  registry  might  be 
called  upon  to  make  good  the  loss. 

Under  these  circumstances,  I  think  we  ought  to  discharge  the 
rule,  for  we  should  discountenance  such  imperfect  and  ^utily 
prepared  applications ;  but  as  no  objeclion  has  been  made  on  these 
grounds  by  the  registrar,  it  should  be  discharged  without  costs. 

Per  cur, — Rule  discharged. 


CHAMBERS. 


(Sqported  Ijf  Kobt.  A.  Hauusoit,  Eaq.,  Boarrisltr<^Law.) 
EmRT  ▼.  Irbdalb. — Bxbrt  t.  Hoooi. 

AeHenfat  infiriitifemeiU  of  Bttmt—Prajftrfor  Jt^imetiam    Damagtt  wWdn 
ptriaOicUm  f^  Inferior  ONtti— A^  (o  eoito— i\iteil  AeL 

Afal— 1.  The  ftfct  that  a  plaintiff  praja  an  itOuBetlon  In  an  aetton  In  a  Superior 
Court  in  which  an  iujunction  may  he  granted  is  not,  even  after  verdict  for 
plaintiff;  tnlBeient  to  entitle  plaintiff  to  rei.*0Ter  Superior  Oonrt  eosti,  without 
the  cerilAcate  of  the  Judge  who  tried  the  ease,  when  the  amount  of  damages 
xeeoTered  !■  cleariy  within  the  Jnriadiction  of  an  inferior  court 

2.  The  action  iteelf  must  be  of  such  a  nature,  and  the  equitable  relief  sought 
<tf  sufficient  Importanee,  to  Jnstlff  the  Judge  who  tried  the  cause  in  certifying 
It  to  l>ea  proper  aetlon  to  be  withdrawn  from  the  infwrlor  and  tried  in  the 
Superior  Oburt. 

8.  There  is  nothing  in  the  Patent  Act,  Gonsol.  Ptai  Can.  cap.  34,  to  Justify 
the  presiding  Jndice  In  refusing  to  certify  for  costs,  merely  because  defendant 
might  have  defeated  plaintiff  entirely  In  his  aetlon  by  proper  pleading,  but  had 
not  dune  so^ 

4  Undtir  the  peculiar  drenmstanccs  of  these  eases,  BdSLy  that  the  first  was  a  ease 
proper  for  a  certificate,  but  the  second  ease  not  so. 

(Chamhera,  Hay,  1861.) 

These  were  two  actions  brought  by  the  plaintiff  for  the  alleged 
infriogement  of  letters  patent  for  an  inyention  granted  to  the 
plaintiff. 

The  declaration  in  the  first  case,  alleged  that  the  plaintiff  ifss 
the  true  and  first  inventor  of  a  machine  for  the  manufacture  of 
eaye-troughs  of  tin  and  galTanised  iron,  and  by  letters  patent, 
dated  28th  NoTember,  1857,  which  recited  a  petition  of  plaintiff 
stating  that  he  claimed  to  be  the  original  iuTcntor  of  a  pre^  for  the 
manufacture  of  eaTC-troughs  of  tin  or  gaWanized  iron,  not  before 
his  inyention  known  or  used  in  this  province,  and  not  in  public 
use  or  on  sale  in  the  province  with  his  consent  as  inventor,  our 
Lady  the  Queen,  of  her  special  grace,  &c.,  did  give  and  grant  unto 
the  plaintiff,  during  the  term  of  fourteen  y^ars,  the  full  and  ex- 
clusive right  and  liberty  of  making,  constructing,  using  and  vend- 
ing the  said  invention  within  the  province,  &c.  To  have  and  to 
hold,  &c.  Averment  in  first  count,  that  since  the  letters  patent, 
defendant,  without  the  license  of  plaintifi^  did  work,  use,  exercise 
and  put  in  practice  the  said  invention,  and  did  make  and  manu- 
facture divers  machines  according  to  and  by  means  of  the  said 
invention,  and  in  second  count,  that  defendant  did,  without 
plaintiff* 8  license,  make  and  manufacture  machines  intended  to, 
and  which  did,  imitate,  counterfeit,  and  resemble  the  said  inven- 
tion, and  divers  parts  thereof,  &c.  Claim  of  damages  and  a  writ 
of  injunction. 

The  declaration  in  the  second  was  substaatialy  the  same. 


The  pleas  in  the  first  case  were,  1.  Not  guilty.  2.  That  the 
supposed  invention  was  not  at  the  time,  &c.,  new  as  to  the  publlo 
use  and  exercise  thereof,  &c. 

The  pleas  in  the  second  case  were  the  same  as  in  the  first,  with 
an  additional  plea,  8.  That  the  plalnUff  was  not  the  true  and*  first 
inventor,  &c. 

The  trial  took  place  at  the  Autumn  Asnies,  1860,  in  the  City  of 
Toronto,  before  Richards,  J. 

The  plaintiff  put  in  his  patent  corresponding  with  the  statement 
of  it  in  the  declaration,  and  having  a  specification  setting  forth  its 
parts  in  detail  and  the  mode  of  operation. 

According  to  the  evidence,  some  of  the  parts  of  the  machine  in 
detail  were  not  new,  but  the  combination  of  them  as  a  whole  was 
new.  As  was  stated  by  one  of  the  witnesses,  he  would  be  obliged 
to  use  three  machines  separately  to  produce  the  result  which  was 
obtained  at  once  by  the  plaintiffs  process. 

It  was  not  denied  tUkt  the  combination  was  new.  but  rather 
contended  that  the  plaintiff  claimed  as  new  the  parts  in  detail 
which  were  in  fact  not  new,  and  so  that  bis  patent  was  void. 

The  jury  in  the  first  case  found  for  the  plaintiff,  with  damages 
amounting  to  $60 ;  and  in  the  second  case  they  also  found  for 
plaintiff,  with  a  verdict  of  $20. 

In  each  case  certificates  were  moved  if  necessary,  and  the  ques- 
tion of  costs  by  consent  reserved. 

The  verdicts  were  moved  against,  but  both  rules  discharged,  on 
the  ground  that  it  was  not  open  to  defendants  on  the  pleas  pleaded 
to  raise  the  objection  against  the  validity  of  the  patent. 

Both  cases  are  fully  reported  in  11  U.  C.  C.  P.  106. 

The  question  of  costs  was  afterwards  argued  in  Chambers,  be- 
fore Richards,  J.,  who  tried  the  actions. 

J2.  A,  HarrUon,  for  plidntifif^  contended  that  plaintiff  was  enti- 
tled to  full  costs  upon  two  views. 

1.  That  under  the  Statute  of  Gloucester,  a  plaintiff  is  entitled 
to  full  costs  if  'he  recover  ftny  damages  whatever,  unless  deprived 
of  costs  by  some  subsequent  statute ;  and  that  there  is  no  statute 
subsequent  to  the  Statute  of  Gloucester  which  deprives  plaintiff  of 
costs  in  cases  such  as  these.  He  referred  to  the  several  statutes, 
48  Elii.  cap.  6,  sec.  2 :  21  Jac.  cap.  19,  sec.  6 ;  22  &  28  Car.  II. 
cap.  9 ;  Consol.  Stat  U.C.  cap.  22,  sec.  824,  828 ;  and  contended 
that  none  of  them  applied.  He  also  submitted  that  the  plaintiff 
was  entitled  to  full  costs  without  a  certificate,  because  in  both 
suits  be  prays  an  injunction,  and  inferior  courts  have  no  jurisdic- 
tion to  entertain  such  actions.  He  argued  that  as  an  injunction 
is  sought,  and  the  inferior  courts  have  no  power  to  grant  it,  there- 
fore the  actions  are  not  of  the  proper  competence  of  the  inferior 
courts,  or  either  of  them,  and  no  certificate  under  sec.  828  of 
Consol.  Stat  U.  C.  cap.  22,  is  necessary. 

2.  Thftt  at  all  events  the  actions  were  brought  to  try  a  right 
beyond  the  mere  right  to  damages,  and  submitted  that  the  Judge 
in  his  discretion  should  certify  for  full  costs,  with  costs,  inasmuch 
as  the  Court  of  Chancery  always  grants  the  injunction  after  the 
right  is  established.  He  referred  to  Moriion  et  aU  v.  Sampton^ 
9  Dowl.  P.  C.  887  ;  Hindmarch  on  Patents,  297-306  ;  Battman  v. 
Gray^  8  Ex.  906;  Chitty*s  Equity  Index  Practice  lojunction. 

X>.  MeMiehaelf  for  defendants,  contended  that  the  court  has  de- 
cided that  plaintiff's  patent  is  really  void  for  claiming  more  than 
he  is  entitled  to,  though  the  particular  technical  plea  might  not 
have  been  pleaded  to  warrant  a  verdict  being  rendered  for  the 
defendants,  yet  the  facts  showing  that  the  patent  was  void  were 
brought  out  at  the  trial,  and  therefore  under  the  Pstent  Act 
(Consol.  Stat  Canada,  cap.  84,  sees.  28,  26,  27)  plaintiff  ought  to 
be  deprived  of  his  costs.  That,  at  all  events,  the  amount  be  has 
recovered  in  each  action  being  within  the  competence  of  the  infe- 
rior court  and  the  action  itself  could  have  been  brought  there 
were  it  not  for  the  prayer  of  an  injunction.  That  praying  for  an 
injunction  could  make  no  difference.  That  the  action  is  brought 
to  reoover  damages ;  and  if  the  damages  would  be  covered  by  an 
amount  within  the  jurisdiction  of  the  inferior  court,  the  action 
should  have  been  brought  there,  and  if  any  necessity  existed  for 
an  injunction  it  could  have  been  had  in  equity.  That  if  plaintiff 
is  not  entitled  to  costs  without  a  certificate,  the  certificate  should 
pot  be  granted,  for  on  giving  judgment  the  court  or  some  of  the 
judges  intUni^ted  that  costs  ought  not  to  be  itlloif^,  and  the  facts 


182 


LAW    JOUENAL 


[July, 


brought'  oat  on  the  txiaX  show  that  plaintiff  hM  reallj  no  rif^t 
to  reooTor  at  all. 

Plalntiflfs  ooansel  intimated  that  he  had  no  wish  to  olaim  triple 
eosti,  under  Consol.  Stat  Oan.  o.  84,  a.  24,  and  hia  iviilingoeBe  to 
undertake  to  tax  only  fall  Bnperior  Cout  coeta  in  the  event  of 
getting  a  oertifioate. 

RioBAnDs,  J. — I  am  not  prepared  to  admit  that  beeaate  a 

Slaintiff /»ray«  an  injunction  in  an  actton  where  an  injnnction  ma$f 
e  granted,  that  from  this  canee  he  ie  entitled  to  recorer  foil  eoets 
in  the  Saperior  Gonrte,  when  he  reeorers  damages  olearly  within 
the  JQrisdiction  of  the  Division  Conrt,  and  in  other  respects  his 
action  was  of  the  proper  competence  of  the  inferior  court. 

tip  to  the  present  time  the  plaintiff  has  not  obtained  any  injunc- 
tion, and  he  may  ncTer  CTfiu  apply  for  one,  much  less  obtain  one, 
and  yet  I  am  called  upon  to  say  that  he  ie  entitled  to  fall  costs  for 
such  injunction.  He  in  the  same  manner  prays  for  an  account  of 
all  the  profits  that  have  been  made  by  defendants  out  of  the  use 
of  the  invention,  and  the  inferior  conrt  could  not  aid  him  in  that 
respect,  yet  the  Conrt  of  i^ueen's  Bench  in  England  decided.  In 
BoUand  v.  Fbx^  8  £1.  &  B.  977,  that  no  account  of  profits  accru- 
ing before  the  bringing  of  the  action  would  be  ordered  in  cases 
where  damages  were  recovered  in  the  action  for  the  infHngement 
of  the  patent. 

These  actions  are  really  brought  to  recover  damages  for  the  in- 
fHngement of  the  patent,  and  incidentally  to  try  a  right.  After 
the  plaintiff  has  established  his  right,  he  may  then  apply  for  a 
perpetual  injunction.  If  he  applies  to  a  court  of  equity,  that 
court  usually  grants  the  injunction  with  costs,  at  the  same  time. 
I  cannot  donbt  that  that  court  may  exercise  its  discretion  in  rela- 
tian  to  costs  in  a  proceeding  of  this  kind,  as  it  does  in  many  other 
proceedings. 

I  am  not  prepared  to  declare  that  in  all  cases  where  the  Legis- 
lature has  given  an  equitable  jurisdiction  to  the  Superior  Courts 
of  common  law,  that  merely  calling  upon  the  court,  amongst  other 
matter?,  to  grant  the  plaintiff  the  aid  of  its  special  equitable  juris- 
diction, without  such  aid  ever  having  been  realiy  granted,  gives 
to  a  plaintiff  the  right  to  tax  full  costs  of  suit.  The  aid  that  he 
seeks  may  be  of  very  trifling  consequence.  Suppose  in  one  of  these 
actions  an  account  had  been  sought  of  the  profits  made  fh>m  the 
use  of  plaintiff's  invention,  firom  the  time  the  action  was  brought 
up  to  the  rendering  of  the  verdict  Suppose  such  profits  had 
amounted  to  5s.,  would  it  be  contended,  for  enforcing  such  a  right 
as  that,  that  the  Legislature  intended  a  plaintiff  should  go  into 
the  Superior  Court  and  recover  fifteen  or  twenty  pounds  of  costs  ? 
I  think  not  If  the  plaintiff's  action  is  In  other  respects  within 
the  jurisdiction  of  the  inferior  court,  merely  praying  an  injunction 
or  the  taking  of  an  account  will  not  of  itself  in  my  judgment 
entitle  him  to  full  costs.  The  action  itself  must  be  of  such  a 
nature  and  the  equitable  aid  sought  of  sufficient  importance  to 
Justify  the  Judge  in  certifying  it  is  a  proper  action  to  be  withdrawn 
from  the  inferior  and  tried  in  the  superior  courts. 

If  the  costs  of  procuring  the  relief  if  sought  in  a  court  of  equity 
would  be  in  the  discretion  of  the  court  or  a  judge,  I  do  not  think, 
by  giving  the  shme  power  to  grant  relief  to  a  court  of  common 
.law,  the  Legislature  intended  that  full  costs  should  be  allowed 
when  the  benefit  incurred  was  of  eo  trifling  a  character  that  the 
granting  of  full  costa  would  really  work  gross  injustice,  according 
to  the  views  now  generally  entertained. 

I  am  not  in  these^  cases  prepared  to  direct  the  Master  to  tax  fdll 
costs  in  the  absence  of  the  certificate  of  the  Judge  who  tried  the 
cause. 

I  am  not  prepared  to  decide,  as  contended  for  by  the  defendant, 
that  under  the  Patent  Act  the  plaintiff  is  not  entided  to  any  costs. 
The  18th  section,  and  the  5th  sub-section  of  that  same  section, 
refer  to  cases  of  disclaimer,  iind  where  the  acUon  is  brought  to 
recover  damages  for  the  infringement  of  so  much  of  the  patent  as 
is  thb  invention  of  the  patentees ;  but  in  tiie  cases  before  us  the 
action  is  not  brought  for  parUal  inflringement.  The  26th  and  27th 
se'ctions,  and  sub-section  2  of  section  27,  do  not  apply,  for  the 
iudgment  of  the  court  is  In  favour  of  the  plaintiff. 

The  qnestion  still  remains,  ought  I,  as  the  Presiding  Judge,  to 
certify  that  one  or  both  of  these  actions  were  proper  to  be  with- 
drawn fwm  the  inferior  and  tried  in  the  superior  court  ?  If  the 
verdicts  had  been  under  40b.,  there  Is  no  doubt  that  it  would  be 


neoeiBSiy  to  certify  to  give  the  plaintiff  fall  ooeti.  It  is  «i^d 
by  the  defendant  that  I  ahould  not  certify,  beeanae  fk-om  the  fZots 
which  appear  at  the  trial  the  plaintiff  claimed  more  than  he  was 
entitled  to ;  and  if  the  pleas,  which  the  court  thought  necessary 
to  raise  the  point,  had  been  filed,  the  plaintiff  must  have  failed  in 
his  action  and  the  patent  would  be  void.  That  these  facts  mani- 
festly appearing,  I  ought  not  to  certify  to  give  the  plaintiff  treble 
costs  in  an  action  that  ought  nerer  i^  have  been  bronght,  and  fiNr 
the  infringement  of  a  patent  whioh  is  olearly  void.  The  ease  thus 
put  seems  atrong  for  the  defendants. 

On  tite  other  hand,  tiiere  is  no  reaaon  to  suppose  Uattho  plaio- 
tiff  was  guilty  of  any  intentional  tnmA  in  claiming  what  he  did  in 
his  specification,  and  that,  independent  of  any  former  nse  of  parte 
of  it,  the  whole  machine  as  an  invention  was  an  improvement ; 
and  the  combination  of  the  older  paits  with  the  additions  whicli 
were  undoubtedly  new,  made  a  machine  which  was  valuable  in 
itself  and  for  which  he  eonid  have  obtained  a  paAent 

The  acts  of  the  defendant  were  considered  by  the  jury  to  be  an 
infringement  of  the  original  combination  and  new  parts  of  tho 
plaintiff's  invention,  and  for  which  he  had  a  right  to  bring  an 
action.  I  oannot  therefore  aaj  that  the  facts  presented  at  the 
trial  did  not  show  that  the  plaintiff  liad  invented  a  machine  by  the 
combination  of  some  parts  previously  known  and  need,  for  whioh  ho 
had  a  right  to  <^tain  a  patent ;  nor  can  I  say  that  defendants  have 
not  infringed  upon  the  rights  which  would  have  been  guaranteed 
to  plaintiff  by  a  proper  patent  I  cannot  deny  that  plaintiff  has  a 
meritorious  olaim.  Technically  he  might  have  been  defeated,  if 
the  proper  steps  had  been  taken  by  defendants  for  that  purpose. 
Fortunately  for  the  pluntiff,  the  defendants  failed  to  put  the 
proper  pleas  on  the  record,  to  bring  up  the  weak  part  of  the  case, 
and  the  court  have  held  that  his  action  will  lie.  I  do  not  consider 
I  would  be  justified  in  refusing  him  costs,  merely  because  the 
defendants  might  have  defeated  him  entirely  in  his  actions,  but 
have  not  done  so. 

As  to  the  action  against  Hodge,  it  appeared  in  evidence  that 
before  the  writ  was  issned  the  defendants  wrote  to  plaintiff  and 
offered  to  buy  two  of  the  machines  of  his  manufacture,  and  en- 
closed him  the  money  to  pay  for  them.  By  this  act  it  appears  te 
me  they  sufficiently  acknowledged  plaintiff's  right  under  his 
patent,  and  in  purchasing  the  articles  patented  they  skewed  a 
disposition  to  pay  htm  for  the  nse  they  intended  to  vuike  of  his 
Invention.  For  some  cause,  the  plaintiff  chose  to  decline  selling 
to  the  Hodges,  and  prosecuted  them.  The  only  object  I  can  con- 
ceive he  coidd  have  in  bringing  that  action  waa  to  recover  damages. 
The  offer  to  purchase  seemed  to  be  so  far  a  conoMsion  of  plain- 
tiff's right  that  it  was  not  necessary  to  bring  the  action  agunst 
them  to  try  the  right  It  could  then  be  only  for  the  damages. 
The  jury  have  found  but  £5  damages ;  sn  amount  clearly  wiSiin 
the  jitrisdiction  of  the  Division  Court  To  recover  this  amount  it 
was  not  necessary  to  bring  the  defendant  into  this  oourt,  and  to 
prevent  the  use  of  the  machine  by  them  through  an  iiynnctioa 
could  hardly  be  an  object,  for  pl|iintiff  was  selling  the  machines 
constantly ;  and  if  be  sold  to  defendants,  he  of  course  would  not 
desire  to  restrain  them ;  and  if  with  a  view  to  punish  them  he 
refused  to  sell  to  them,  they  could  easily  have  purchased  through 
a  third  party,  and  in  that  way  would  have  been  able  to  use  them. 

The  facts  as  presented  at  the  trial  seem  to  indicate  that  plain- 
tiff, having  discovered  that  the  Hodges  had  been  infringing  on  his 
patent  to  the  extent  of  using  one  or  two  machines  not  made  by 
him,  thought  he  had  them  in  his  power ;  and  although  before  the 
action  brought  they  had  so  far  yielded  to  his  claim  as  the  inventor 
as  to  send  the  money  to  him  for  the  purchase  of  two  machines, 
yet  he  refosed  to  sell  to  them,  and  determined  to  exercise  his 
power  by  harassing  them  with  costly  litigation  in  the  higher  courts. 

I  do  not  think,  if  I  can  exercise  a  discretion  in  the  matter,  I 
should  use  it  to  encourage  the  bringing  of  actions  ttom  ench 
motives.  The  supremacy  of  his  patent  having  been  recognised, 
he  should  have  been  content  to  stqi  there,  and  sell  to  thoae  men 
who  wished  to  purchase ;  or  if  any  extraordinary  expense  had  been 
incurred  by  him  in  getting  up  evidence  to  sustain  an  action  against 
them,  he  should  have  ao  stated  to  them,  and  offered  to  forego  any 
action  if  they  would  pay  these  expenses.  Had  this  l>een  done,  his 
position  would  have  been  better  before  the  oourt.  It  is  tme  the 
Hodges,  having  been  forced  into  court,  did  then  deny  his  riglit,  in 
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other  words,  they  made  the  best  fight  they  could,  but  it  is  OTident 
they  did  not  desire  to  come  into  court ;  they  were  brought  there 
by  what  seems  to  be  the  somewhat  harsh  conduct  of  the  plaintiff, 
tinder  these  oircumstaaces,  I  am  not  disposed  to  certify  for  full 
costs  for  the  plaintiff  in  the  action  against  the  Hodges. 

From  the  eridence  given  in  the  suit  against  Iredale,  the  defen 
dant*8  course  was  different.  After  obUdniog  a  knowledge  of  plain- 
tiff's invention,  he  applied  to  a  person  to  construct  something 
similar  for  himself,  and  used  it  in  a  way  to  conceal  the  fact  from 
the  plaintiff  and  his  agents,  and  throughout  refused  to  recognize 
plaintiff's  right.  It  did  seem  necessary  then  that  plaintiff  should 
bring  an  action  to  Tindicate  his  right ;  and  th^  action  being  one 
likely  to  raise  difficult  questions  both  of  law  and  fact,  perhaps  it 
was  not  unreasonable  in  him  to  bring  it  in  the  Superior  Court. 

This  is  the  first  action  in  point  of  time,  the  writ  having  been 
issued  in  April,  1860,  whilst  the  suit  against  the  Hodges  was  not 
commenced  until  August  in  the  same  year.  The  plaintiff  might 
more  easily  urge  the  necessity  of  bringing  this  action  in  the  Supe- 
rior Court  that  the  one  against  the  Hodges,  for  this  action  having 
been  commenced  long  before  that  against  the  Hodges,  the  plain- 
tiff's rights  and  the  law  on  the  subject  eould  all  have  been  settled 
by  this  suit,  and  then,  if  it  had  been  necessary  to  sue  the  Hodges, 
there  would  be  no  difficulty  in  taking  proceedings  in  the  inferior 
court. 

I  cannot  say  that  I  am  entirely  free  from  doubt  on  the  subject ; 
but  as  the  plaintiff  is  willing  to  undertake  only  to  tax  fnll  costs  of 
suit,  and  not  treble  costs,  as  the  statute  would  seem  to  allow,  I 
feel  disposed  to  grant  in  the  suit  against  Iredale  the  certifioate 
that  it  was  a  proper  action  to  be  withdrawn  from  the  inferior 
courts  and  to  be  tried  in  the  Court  of  Common  Pleas. 

I  find  the  following  laid  down  in  Grey  on  Costs,  at  page  216  • 
It  is  to  be  observed  that  an  action  on  the  case  for  the  infringement 
of  a  patent  is  within  Lord  Denman's  Aot  (Consol.  Stat  U.  C.  cap. 
22,  sec.  821),  and  also  within  the  County  Court  Acts.  In  almost 
any  successful  action  of  this  kind,  however,  a  Judge  would  not 
hesitate  to  certify  that  it  was  to  try  a  right  beeides  the  mere  right 
to  recover  damages,  and  that  there  was  good  reason  for  bringing 
it  in  a  superior  court." 


GnAT  BT  AL.  V.  P.  J.  O'NiIL. 
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A  writ  of  ranuno&a  wu  laaned  !n  the  common  fbnn,  for  a  deftndftnt  rMldlns  or 
mppoasd  to  rarfda  wlilliB  the  JniMfetioii,  and  personally  wnred  it  fn  a  foreign 
emntry  en  the  defoadant,  a  Britldi  tnt^eet  without .  beJnrlMlletkm  Of  the  Oooirt. 
On  an  appllcttlon  to  net  aaide  the  writ  for  irregnlarity,  It  appearing  that  delbndr 
ant  had  been  pereonallj  eerred,  and  that  the  time  allowed  for  appearance  was 
a  reeeonable  time,  an  amendment  was  allowed  without  eoets  by  the  enbetitntion 
of  the  fora  of  aavmiaona  for  a  4afoadant  withovi  the  JniMklton,  in  Ueu  of 
thefoim&abd. 

(Chambers,  Jane  8,  I860.) 

I>efendant  obtained  a  oummons  on  plaintiff  to  shew  oause  why 
the  writ  of  summons  served  on  the  defendant  in  this  case,  should 
not  be  set  aside  for  irregularity  with  costs,  on  the  ground  that 
each  writ  is  not  in  accordance  with  the  form  given  by  the  statute 
of  a  writ  to  be  served  on  a  British  subject  residing  ont  of  the 
jurisdiction  of  the  Court. 

It  appeared  that  the  defendant  had  been  a  resident  inhabitant  of 
Toronto,  but  it  was  sworn  in  an  affidavit  filed  in  support  of  the 
application,  that  he  was,  at  the  time  of  the  applioation  and  had 
been  for  several  months  past,  residing  at  Port  Huron  in  the  United 
States  of  America,  and  that  he  was  served  there  with  a  copy  of 
the  summons  in  this  case. 

In  the  copy  of  the  summons  served,  the  defendant  was  described 
as  of  the  City  of  Toronto,  in  the  county  of  Tork,  and  the  copy  was 
in  the  ordinary  form,  requiring  him  to  appear  within  ten  days, 
and  with  the  ordinary  notices  indorsed  on  writs  intended  to  be 
served  within  the  jurisdiction. 

It  was  sworn  on  the  part  of  the  plaintiff,  that  the  defendant  had 
been  for  many  years  and  till  lately,  resident  in  Toronto :  that  to 
avoid  being  arrested  in  another  suit  he  left  Toronto  about  three 
months  ago,  and  travelled  about  from  place  to  place :  that  the 
deponent  heard  a  few  days  before  this  appUoi^on,  that  he  waa 


again  in  Toronto,  but  could  not  ascertain  whether  ft  wag  so  or  not» 
OS  his  friends  are  on  their  guard  when  enquiries  are  made. 

It  was  admitted  that  the  defendant,  at  the  time  of  the  appliei^« 
tion,  was  a  British  subject 

The  writ  was  issued  15th  May,  1861,  and  the  defendant  oon« 
tended  that  it  ought  to  have  been  in  the  form  directed  by  the  C. 
L.  P.  Act,  Consol.  SUt.  U.  C,  oap.  22,  sec  48,  and  schedule  A.  8, 
giving  a  suitable  number  of  days  in  the  body  of  the  writ  for  the 
defendant  to  appear  in,  and  with  a  memorandum  indorsed  that  th« 
writ  was  for  serrioe  out  of  Upper  Canada. 

R.  A.  Harrison  shewed  cause.  He  contended  that  the  writ  was 
regular,  and  must  be  supported  either  if  the  defendant  resides  or 
was  ** supposed  to  reside  within  the  jurisdiction'*  of  the  Court 
(Consol.  Sut  U.  C,  cap.  22,  sec  2);  and  that  the  supposed 
residence  of  defendant  was  correctly  described  in  the  writ  in  this 
case.  He  referred  to  Prov.  Stot  12  Vic,  oap.  68.  sec.  22,  and  to 
the  English  Uniformity  of  Process  Act,  2  Wm.  IV.,  cap.  89,  sec. 
1,  where  similar  language  to  that  in  the  Common  Law  Prooednre 
Act  was  used.  He  cited  Windham  v.  Fenwiek,  2  Dowl.  N.  S,  788 ; 
Balman  v.  Sharpe^  16  M.  &  W.  93 ;  Jdkt  v.  Fry,  8  Dowl.  P  C. 
87  ;  Ripptr  v.  Dawson;  6  Bing.  N.C.  206 ;  as  to  the  interpretation 
of  the  last  mentioned  statntes,  and  Besketh  v.  FUmming^  80  L.  & 
£q.  259,  to  shew  that  the  same  rule  of  interpretation  is  to  be 
applied  to  the  eenetruotion  of  the  Common  Law  Procedure  Act. 
He  admitted  that  if  defendant  were  really  resident  without  the 
jurisdiction  of  the  Court  at  the  time  of  the  service  of  the  writ,  that 
the  servioe  of  it  was  irregular;  but  submitted  that  the  writ  itself, 
and  not  the  serrioe  of  it,  was  moved  against  He  pointed  out  that 
even  if  one  form  of  writ  had,  by  mistake  or  inadyertenoe,  been 
substituted  for  the  other,  that  such  mistake  or  inadvertence  was 
«'  no  objection  to  the  writ"  (ConsoU  Stat  U.  C,  cap.  22,  sec.  49) ; 
and  that,  if  necessary,  an  amendment  would  be  allowed  without 
costs  (lb,  seo.  49). 

BoBUfsoir,  C.  J.— The  oases  ciUd  upon  the  effect  of  the  English 
statute  2  Wm.  IV.,  oap.  89,  which  is  the  same  as  our  statute  12 
Vio.,  cap.  68,  seo.  22,  do  not  serve  as  authorities  upon  this  appli- 
cation, for  here  the  defendant  was  served  out  of  the  jurisdiction, 
in  a  foreign  oountry,  under  the  provisions  of  the  present  C.  L.  P. 
Act,  and  for  all  we  judicially  know,  the  ten  days  mentioned 
in  the  writ  as  the  time  for  appearing,  may  not,  under  su^h 
circumstances,  have  been  sufficient 

The  intention  of  the  Legislature  was  eridently  that  in  all  oases 
where  the  plMutiff  avails  himself  of  this  provision,  allowing  the 
process  to  be  served  out  of  the  jurisdiction,  there  should  be  a  time 
for  appearance  given  in  the  process,  which  should  be  specially 
fixed  with  reference  to  the  distance  of  the  place  of  foreign  residence. 
Here  there  was  no  special  time  fixed,  but  the  defendant  was  re- 
quired to  appear  as  if  he  had  been  served  within  the  jurisdiction, 
and  the  question  is,  can  the  plaintiff  have  the  advantage  of  a 
servioe  made  out  of  the  province,  when  the  writ  has  not  been 
framed  as  the  statute  directs,  to  suit  the  circumstances,  and  the 
consequence  to  the  defendant  in  any  case  of  the  kind  may  be  most 
material  ? 

Where,  as  in  this  case,  the  defendant  though  supposed  to  be 
resident  in  Upper  Canada  (if  we  are  at  liberty  to  assume  that, 
when  it  is  not  sworn  that  the  plaintiffs  or  their  attorney  were 
under  that  impression),  was  not  in  fact  as  resident,  and  the  plain- 
tiffd  found  that  they  were  mistaken  in  that  respect,  it  is  rather 
difficult  to  admit  that  they  were  at  liberty,  on  account  of  the 
mistake,  to  serve  the  process  in  a  foreign  country,  when  it  was  not 
such  process  as  the  Legislature  have  required  it  shall  be  if  it  is 
to  be  made  that  use  of. 

But  however  that  may  be,  the  sections  48  and  49  admit  of  the 
form  of  the  summons,  and  of  the  copy  being  amended,  and,  if  the 
Court  shall  think  fit,  without  costs,  which  may  be  done  in  this  case, 
as  the  defendant  has  been  personally  served,  and  has  had  ample 
time  to  appear  or  may  have  such  time  reserved  to  him  as  may  be 
thought  proper. 

The  following  was  the  order  made : — 

Upon  reading  the  summons  issued  in  this  oause  upon  hearing 
.the  parties,  and  upon  defendant  undertaking  within  48  hours  f^om 
the  time  of  the  amendment  hereinafter  mentioned,  to  enter  an 
appearance  to  the  writ  of  summons  issued  in  this  oause  when 
amended  as  hereafter  mentioned,  as  if  the  said  writ  had  been 
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issued  and  served  after  sacb  amendment;  I  do  order  that  the  said 
writ  and  the  copy  thereof,  personally  serred  on  the  defendant  and 
filed  by  him  on  this  application,  be  amended  by  altering  the  said 
writ  and  copy,  which  are  in  the  form  of  No.  1  of  schedule  A,  to  the 
Common  Law  J'rocedure  Act,  to  correspond  with  the  form  No.  8  in 
the  same  sehednle  to  the  same  act,  without  costs,  and  that  if  defen- 
dant make  default  in  appearing  within  the  time  aforesaid,  then  that 
plaintiffs  shall  be  at  liberty  to  proceed  in  this  cause  to  Judgment 
and  execnUon. 

Order  accordingly. 


Ca&buthbbs  t.  Rtkxat  it  al. 


28  Fib.  e.  43;  f.  4^2WaI  <tf  Sitpaiar  Omrt  m»ue  in  Qmnt^  Otmii—Nteutaf  for 

Notice  </Trial~Sarvie$  </  Ame  tetffe. 

An  aetlon  had  bMn  imtltiited  In  tba  Gonrt  of  QiiMn*t  Bench.  After  iarae  joined 
an  order  wu  made  under  end  pomiaat  to  n.  4  of  2S  Vie.  ca|>.  42.  Ibr  the  trial 
of  the  inne  at  the  next  littinge  of  the  County  Oort  of  the  United  Oountlee 
where  the  actkm  was  oommenoad.  On  the  eame  daj.  in  good  time,  plaintiff  gaTO 
notice  of  trial  for  the  Oonnty  Conrt  SltUngi,  bnt  did  not  eerve  the  laeue  book 
till  the  day  following: 

Held  I.  That  the  order  reArrIng  the  canne  for  trial  to  the  OonntjOonrtnttinge 
did  n»t  dlppenae  with  the  nrcenel^  of  notice  of  trial  for  that  littlngs.  2.  That 
the  notice  of  trial  being  In  good  time  was  not  under  thedronmetancea  irregular 
merely  because  no  iasue  book  had  been  in  fiict  eerred  till  the  day  following, 
when  too  late  to  glTe  notice  of  trial. 

(Chambara,  12th  June,  1861.) 

This  action  was  instituted  in  the  Qneen*s  Bench,  and  by  an  order 
of  Mr.  Justice  Hagarty  the  issue  joined  between  the  parties  was 
directed  to  be  tried  in  the  County  Court  of  Vork  and  Peel. 

On  the  8rd  of  June,  notice  of  trial  to  take  place  in  the  County 
Court  to  be  holden  on  the  11th  of  June,  was  serTcd. 

On  the  10th  of  June,  defendant's  attorney  obtained  a  Judge's 
summons  to  set  aside  the  notice  of  trial,  with  costs,  on  the  ground 
of  irregularity — on  account  of  no*  issue  book  having  been  serred 
until  after  the  time  for  giving  notice  of  trial  had  expired. 

When  notice  of  trial  was  given  no  issue  book  had  been  serred. 
It  was  served  on  the  next  day,  4th  of  June. 

One  of  the  defendants  suffered  judgment  by  default  The  other 
two  being  sued,  one  as  maker  and  the  other  as  indorser  of  a 
promissory  note,  pleaded  payment  only,  on  which  plaintiff  joined 
issue. 

Carruthirt  showed  cause. 

RoBiHSON,  C.  J.— By  our  88rd  Rule,  Trinity  Term,  1856,  it  is 
provided  that  the  Common  Law  Procedure  Act  having  dispensed 
with  the  sealing  and  passing  of  the  Nisi  Prias  Record,  the  practice 
in  England  as  to  making  up  and  delivering  paper  books  and  issue 
books  is  to  be  followed  in  future. 

The  judge's  order  made  on  the  8rd  June,  1861 — that  this  cause 
shall  be  tried  in  the  County  Court  for  York  and  Peel  at  the  next 
sittings  of  that  court — can  hardly  be  taken  as  dispensing  with 
notice  of  trial,  on  the  ground  that  the  day  of  sitting  of  the  County 
Court  is  fixed  by  Act  of  Parliament,  and  Uiat  that  order  was  served 
on  the  defendant,  because  the  plaintiff  may  not  in  fact  be  prepared 
to  go  down  to  trial  at  that  sitting  of  the  Court,  and  it  is  for  him 
to  give  notice  whether  he  will  do  so  or  not.  The  notice  of  trial 
was  served  long  enough  before  the  sitting  of  the  Court.  The  only 
objection  is  that  the  plaintiff  could  not  properly  give  notice  of 
trial  till  he  had  delivered  hi»  issue  book. 

I  think  that  the  effect  of  our  86th  Rule,  Trinity  Term,  1856, 
would  have  been  to  make  the  notice  of  trial  regular  in  this  case, 
even  if  the  cause  had  not  been  sent  to  the  County  Court,  by  writ 
of  trial,  and  if  notice  of  trial  in  the  Queen's  Bench  had  been 
served  before  the  issue  had  been  delivered. 

The  case  of  MuUina  et  al.  v.  Ford,  4  D.  &  L.,  765,  appears  to  me 
to  establish  this. 

I  refer  also  to  Pool  y.  Fain,  2  Lowndes,  MaxwtU  ^  PoUock,  609, 
as  bearing  upon  the  question,  although  from  the  difference  of  cir- 
cumstances it  is  less  in  point. 

But,  upon  consideration,  I  do  not  see  any  room  for  doubt,  under 
the  particular  circumstances  of  the  present  case,  for  this  was  sent 
as  an  issue  to  be  tried  in  the  County  Court,  under  an  order  made 
by  a  Judge  of  this  Court,  on  the  8rd  day  of  June,  and  no  doubt 
before  the  notice  of  trial  was  given,  and  the  order  is  stated  to 
hare  been  made  after  hearing  the  parties. 

The  defendant  does  not  pretend  that  he  opposed  the  order  being 
made  on  the  ground  that  tiiere  was  no  isaue  then  joined ;  or  that 


he  had  been  served  with  no  copy  of  the  issue ;  nor  does  it  appear 
that  he  took  exception  in  any  manner  to  the  want  of  service  of  the 
issue  book.  He  must  then  have  had  sufficient  notice  before  the 
notice  of  trial  was  served  that  the  plaintiff  bad  abided  by  the 
pleadings  as  they  stood  upon  his  traverse— of  the  defendant's  plea 
of  payment ;  and  I  do  not  think  he  can  now  be  allowed  to  move 
against  the  notice  of  trial  on  the  ground  that  he  had  not  been 
served  with  the  issue  book. 

Summons  discharged  with  costs. 


PRACTICE  COURT. 


(JK^pertai  by  Bossat  A.  Haruso!!,  Kaq^  AzrHUoHiMiaw.) 

MaBTIV  ▼.    StIMSOH  ST  AL. 

JTutg  Pr.  120— Arvte  cm  Agemi  qf  AUamey. 

ITdit  under  the  Rule  of  Practlee,  No.  129,  that  eerriee  of  a  Jiidise*a  otrdcff  on  the 
agent  of  the  Attorney,  with  an  allldtvit  that  the  eame  hae  been  dlaobeyed.  le 
•ufflcient  to  entitle  the  party  who  obtained  the  order  to  make  the  SAme  a  Rale 
of  Court,  and  that  on  theee  materials  he  1>  entitled  to  a  Role  of  Omrt  abeolate 
in  the  flnt  inatanee  with  eoata. 

(B.  T.  isei.) 

ItarrtMon  moved  to  make  the  order  of  Mr.  Justice  Burns,  dated 
2od  January  last,  a  Rule  of  Court,  with  oosts  of  making  the  same 
a  Rule  of  Court. 

He  filed  an  afiidavit  shewing  service  of  the  same  on  the  agent 
of  the  defendant's  attorney  in  Toronto,  and  that  the  order  so  far 
as  it  relates  to  the  payment  of  oosts  was  disobeyed. 

The  question  was,  whether  the  serving  of  the  rule  on  the  agent 
is  sufficient  without  being  served  on  the  attorney  or  on  the  defen- 
dants. 

He  cited  Rule  No.  129,  Har.  C.  L.  P.  A.,  p.  649,  and  Thompum 
Y.BiUinff,  11  M.  &W.  861. 

Jaekion  opposed  the  motion,  and  tubmitted  that  the  service 
was  not  sufficient. 

Richards,  J.— The  Rule  of  Court,  No.  129,  states  that  when  a 
judge's  order  is  made  a  rule  of  court,  it  shall  be  a  part  of  the 
rule  that  the  eosts  of  making  the  order  a  rule  of  court  ahali  be 
paid  by  the  pnrty  against  whom  the  order  is  made :  provided  an 
affidavit  be  made  and  filed  that  the  order  has  been  served  on  the 
party,  his  attorney  or  agent,  and  disobeyed. 

Thompion  ▼.  Billing,  cited  by  Mr.  Harrison,  is  an  express  de- 
cision that  service  on  tho  town  agent  is  sufficient  under  the  rule. 
The  case  seems  better  reported  In  2  Dowl.  N.  8.  824.  That  ease 
was  decided  under  the  Rule  of  the  Court  of  Exchequer,  made 
22nd  May,  1840,  which  required  an  affidavit  that  the  order  had 
been  served  on  the  party  or  his  attomoy  and  disobeyed.  Though 
there  was  no  mention  of  **  agent"  in  the  rule,  the  Court  held  ser- 
vice on  the  town  agent  of  the  attorney  was  all  that  was  required. 

By  the  Rules  of  Conrt  in  England,  of  Hilary  Term,  1858,  the 
words  *<or  agent"  were  added  after  attorney,  and  the  rule  in 
England  is  now  the  same  as  our  Rule  No.  129  abore  quoted. 

In  ifomf  Y.  Bedwmrd,  9  DowL  P.  C.  180,  Patteson,  J.,  held 
that  service  on  the  agent  of  the  attorney  was  sufficient,  though 
he  understood  the  officers  of  the  other  courts  thought  the  servioe 
ought  to  be  on  the  attorney  and  not  on  the  agent 

It  was  expressly  decided  in  Black  ▼.  Xowe,  4  D.  &  L.  286,  that 
where  it  appears  from  the  affidavit  filed  that  the  order  was  served 
and  disobeyed,  the  rule  will  be  absolute  in  the  first  instance. 

I  think,  according  to  these  authorities,  that  plaintiff  is  entitled 
to  have  his  rule  absolute  at  once  for  making  the  Judge's  order  a 
rule  of  court,  with  the  costs  of  making  the  same  a  rule  of  court 

Per  Cur. — Rule  absolute,  with  costs. 


ENGLISH   CASE. 


Prom  the  ''Law  TVmst."  June  8. 

Babtlxt  v.  Hodgks. 

huolvenejfSH^'eh  MS ofexchange-^Dieeharffe'qf  defmiaxA  hjf  a  CbUmki  Onai 
cf  IntAvenejf — Subetjuenl  adkm  to  recover  the  awwufU. 

A.,  who  aaeepted  a  bill  of  ezchAnfe  in  Bngland  Ibr  a  debt  eontraeted  In  Kngland, 
went  to  Victoria,  in  AnetraHa,  where  he  toolc.the  beneflt  of  the  Inaolvent 
I>ebtota*  Act  for  that  mlonj.  Upon  being  afterwarda  aoed  In  ICnglaad  fiir  the 
amount  of  the  eald  bill,  and  pleading  an^  diseharfre : 

JUd,  that  his  dlMhaiga  In  ths  colony  wis  no  bar  to  the  actloa. 
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This  was  a  demurrer  to  the  replication.  The  action  was  npon  a 
bill  of  exchange  (inland),  of  which  the  defendant  was  the  acceptor. 
The  facts  raised  by  the  pleadings  disclosed  that  subsequently  to 
the  acceptance  the  defendant  went  out  to  Victoria,  in  Australia ;  that 
there  he  was  placed  under  sequestration,  and  submitted  to  the 
laws  of  the  colony  passed  for  the  relief  of  insoWent  debtors ;  that 
his  estate  was  placed  under  sequestration  by  the  Supreme  Court 
of  Victoria,  according  to  the  laws  of  that  colony,  and  that  proceed- 
ings were  thereupon  had,  and  he  afterwards  obtained  his  certificate 
of  conformity ;  that  during  these  proceedings  he  was  resident  in 
Victoria,  and  subject  to  the  jurisdiction  of  the  said  Supreme  Court, 
and  WAS  by  the  law  of  the  colony  discharged  from  the  said  debt, 
the  said  court  having  jurisdiction  to  discharge  him  therefrom. 

J,  Brovftt,  in  support  of  the  demurrer,  contended  that  the  debt 
was  barred  by  the  defendants's  insoWency,  for  that  by  the  seques- 
tration of  his  property  his  entire  means  were  taken  from  him : 
(18  k  14  Vic.  0.  69;  18  &  19  Vic.  c.  55;  Edwards  t.  Ronald. 
Knapp's  Cases  before  the  Privy  Council,  259 ;  Ferm^on  ▼.  Spencer, 
2  Scott  N.  R.  229 ;  Sidaway  ▼.  Bay,  8  B.  &  C.  12.)  [Blackburn, 
J.—Lewii  T.  Owen,  4  B.  &  Aid.  654 ;  FhiUips  y.  Allen,  8  B.  &  C. 
477] 

Prentice  for  the  plaintiff  was  not  called  upon. 

WiOHTMAN,  J. — In  this  case  there  must  be  judgment  for  the  plain- 
tiff. In  nil  the  cases  cited  for  the  defendant,  where  the  discharge 
under  the  bankruptcy  or  insoWency  laws  of  one  country  has  been 
held  to  bind  creditors  in  another  country,  or  to  be  a  bar  to  debts 
contracted  in  another  country,  the  laws  giving  the  discharge  were 
those  of  the  Imperial  Legislature  of  Bngland,  by  which  both  parties 
were  equally  bound.  No  case  however,  has  been  cited  showing 
that  an  English  creditor  can  be  affected  by  the  laws  of  a  ColoniiJ 
Legislature. 

Blaokbitbh,  J. — This  debt  was  not  contracted  in  Victoria,  nor 
was  the  plaintiff  a  domiciled  subject  of  the  colony.  The  rule 
is  laid  down  in  Story's  Conflict  of  Laws,  s.  842,  and  by  Bayley,  J. 
in  Philips  Y.  Allen,  The  colonial  la^  c^not  affect  creditors  re- 
sident in  this  country,  any  more  than  the  laws  of  a  foreign  state. 

Judgment  for  the  plaintiff. 

UNITED    8TATE8    LAW    REPORTS. 
In  Bb  Johx  Msbetman. 

IMSM  ataies—Jaabeat  Cbrjnu— night  Iherdo—J^wer  tfOBeeuthe  to  nwpeiwf. 

J9AI— 1.  Tbat  tlM  PreddMit  of  the  Unitsd  BtatM  of  Asipriea  eanoot  «iiap0iid  the 
prlTllag*  of  tha  writ  of  habtM  eorpw,  nor  avtborin  a  mllttarj  ofllMr  to  do  It. 

2.  Thai  a  military  offloer  has  do  rlgbt  to  arrast  and  detain  a  pe^Km  not  sal|i«ot  to 
tbo  r^M  and  artlclet  of  war,  for  an  offence  against  the  laws  of  the  United 
Btataa,  except  In  aid  to  the  jndtdal  authority  and  n^^cH  to  Its  eontrol. 

(let  June^  1881.) 

On  the  26th  May,  A.  D.  1861,  the  following  sworn  petition  was 
presented  to  the  Chief  Justice  of  the  United  States  on  behalf  of 
John  Meiryman,  he  being  at  the  time  in  confinement  in  Fort 
McHenry. 

To  the  Hon.  Roger  B.  Taney, 

Chief  Justice  of  the  Supreme  Court  of  the  United  States 

The  petition  of  John  Merryman,  of  Baltimore  county,  and  State 
of  Maryland,  respectfully  shows,  that  being  at  home,  in  his  own 
domicil,  he  was,  about  the  hour  of  2  o*clock,  A.  M.,  on  the  26th  of 
May,  A.  D  1861,  aroused  from  his  bed  by  an  armed  force  pre- 
tending to  act  under  military  orders  from  some  person  to  your 
petitioner  unknown.  That  he  was  by  said  armed  force,  deprived 
of  his  liberty  by  being  taken  into  custody,  and  remoTed  from  his 
said  home  to  fort  McHenry,  near  to  the  city  of  Baltimore,  and  in 
the  district  aforesaid,  and  where  your  petitioner  now  is  in  close 
custody. 

That  he  has  been  so  imprisoned  without  any  process  or  colour 
of  law  whatsocTer,  and  that  none  such  is  pretended  by  those  who 
are  thus  detaining  him ;  and  that  no  warrant  from  any  court, 
magistrate,  or  other  person  having  legal  authority  to  issue  the 
same  exists  to  Justify  such  arrest ;  but,  to  the  contrary,  the  same, 
as  above  stated,  hath  been  done  without  color  of  law,  and  in 
violation  of  the  Constitution  and  laws  of  the  United  States,  of 
which  he  is  a  citisen.  That  since  his  arrest  he  has  been  informed 
that  some  order  purporting  to  come  fh)m  one.  General  Keim  of 
PennsylTtiiia,  to  this  petitioner  nnknown,  directing  the  arrest  of 


the  Captain  of  some  company  in  Baltimore  county,  of  which  com- 
pany the  petitioner  never  was  and  is  not  captain,  was  the  pretended 
ground  of  his  arrest,  and  is  the  sole  ground,  as  he  believes,  on 
which  he  is  now  detained. 

That  the  person  now  so  detaining  him  at  said  Fort  is  Brigadier 
General  George  Cadwalader,  the  military  commander  of  said  post, 
professing  to  act  in  the  premises  under  or  by  color  of  the  authority 
of  the  United  States.  Tour  petitioner  therefore  prays  that  the 
writ  of  habeas  corpus  may  issue,  to  be  directed  to  the  said  George 
Cadwalader,  commanding  him  to  produce  your  petitioner  before 
you.  Judge  as  aforesaid,  with  the  cause,  if  any,  for  his  arrest  and 
detention,  to  the  end  that  your  petitioner  be  discharged  and 
restored  to  liberty,  and  as  in  duty,  &o. 

JoRir  Mkbbtmaii. 

Fort  McHenry,  26th  May,  1861. 


United  States  of  America,  District  of  Maryland,  to  wit: 

Before  the  subscriber,  a  Commissioner  appointed  by  the  Circuit 
Court  of  the  United  States,  in  and  for  the  fourth  circuit  and  dis- 
trict of  Maryland,  to  take  affidavits,  &o.,  personally  appeared  the 
26th  day  of  May,  A.  D.  1861,  Geo.  H.  Williams,  of  the  city  of 
Baltimore  and  district  aforesaid,  and  made  oath  on  the  Holy 
Evangely  of  Almighty  God  that  the  matters  and  facts  stated  in  the 
foregoing  petition  are  true  to  the  best  of  his  knowledge,  informa- 
tion and  belief,  and  that  the  said  petition  was  signed  in  bis 
presence  by  the  petitioner,  and  would  have  been  sworn  to  by  him, 
said  petitioner,  but  that  he  was  at  the  time  and  still  is  in  close 
custody,  and  all  access  to  him  denied,  except  tu  his  counsel  and 
his  brother-in-law — ^thls  deponent  being  one  of  said  counseL 

Sworn  to  before  me,  this  26th  day  of  May,  A.  D.  1861. 

JoHV  Hasah.  U.  S.  Commissioner, 


United  States  of  America,  District  of  Maryland,  to  wit: 

Before  the  subscriber,  a  Commissioner  appointed  by  the  Circuit 
Court  of  the  United  States,  in  and  for  the  fourth  circuit  and  dis- 
trict of  Maryland,  to  take  affidavits,  &c.,  personally  appeared  this 
26  day  of  May,  1861,  George  H.  Williams,  of  the  City  of  Balti- 
more and  district  aforesaid,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  God  that  on  the  26  day  of  May  he  went  to  Fort 
McHenry,  in  the  preceding  affidavit  mentioned,  and  obtained  an 
interwiew  with  Gen.  Geo.  Cadwaladar,  then  and  there  in  command, 
and  deponent,  one  of  the  counsel  of  said  John  Merryman,  in  the 
foregoing  petition  named,  and  at  his  request,  and  declaring  him- 
self to  be  such  counsel,  requested  and  demanded  that  he  might  be 
permitted  to  see  the  written  papers,  and  to  be  permitted  to  make 
copies  thereof,  under  and  by  which  he,  the  said  General,  detained 
the  s^d  Merryman  in  custody ;  and  that  to  said  demand  the  sud 
Gen.  Cadwalader  replied  that  he  would  neither  permit  the  depo- 
nent, though  officially  requesting  and  demanding,  as  such  counsel, 
to  read  the  said  pap«rs,  nor  to  have  or  make  copies  thereof. 

Sworn  to  this  26  day  of  May,  A.  D.  1861,  before  me. 

JoHH  Havak, 
United  States  Commissioner  for  Maryland. 

Upon  this  peUtion  the  Chief  Justice  passed  the  following  order : 
In  the  matter  of  the  petition  of  John  Merryman,  for  a  writ  of 
habeas  corpus : 

Ordered,  this  26th  day  of  May,  A.  D.  1861,  that  the  writ  of 
habeas  corpus  issue  in  this  case,  as  prayed,  and  that  the  same  be 
directed  to  General  George  Cadwalader,  and  be  issued  in  the  usual 
form,  by  Thomas  Spicer,  clerk  of  the  Circuit  Court  of  the  United 
States  in  and  for  the  district  of  Maryland,  and  that  the  said  writ 
of  habeas  corpus  be  returnable  at  eleven  o'clock,  on  Monday,  the 
27th  of  May,  1861,  at  the  Circuit  Court  room,  in  the  Masonic 
Hall,  in  the  City  of  Baltimore,  before  me.  Chief  Justice  of  the 
Supreme  Court  of  the  United  States. 

E.  B.  Takst. 


In  obedience  to  this  order,  Mr.  Spicer  issued  the  following  writ : 
Dittrict  of  Maryland,  to  wit :   United  States  of  America. 
To  General  George  Cadwalader,  Oreeting : 

Ton  are  hereby  commanded  to  be  and  appear  before  the 
Honorable  Roger  B.  Taney,  Chief  Joatloe  of  the  Supreme  Court 
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of  the  Unittd  Sutes,  at  the  United  States  Court  Room,  in  the 
Masonio  H»ll,  in  the  City  of  Baltimore,  on  Monday,  the  27th  day 
of  May,  1861,  at  11  o*oIoolc  in  the  morning,  and  that  you  have 
with  yon  the  body  of  John  Merry  man,  of  Baltimore  eonnty,  and 
BOW  in  yoor  ooatody,  and  that  yon  certify  and  make  known  the 
day  and  oanie  of  the  oaption  and  detention  of  the  eaid  John 
Merryman,  and  that  you  then  and  there  do  snbmit  it  to,  and 
reeeive  whataoever  the  said  Chief  Jnstiee  shall  determine  npon 
eonoeming  you  on  this  behalf,  according  to  law,  and  have  yon  then 
and  there  this  writ. 

Witness  the  Honorable  R.  B.  Taney,  Chief  Jostioe  of  onr 
Supreme  Court,  &c.,  ftc.,  &c. 

Thomas  Spxokr,  Clerk, 

Issued  26th  May,  1861. 

The  Marshall  made  his  returns  that  he  had  serred  the  writ  on 
General  Cadwalader  on  the  same  day  on  which  it  issaed,  and  filed 
that  return  on  the  27th  May,  1861,  on  which  day  at  11  o'clock 
precisely  the  Chief  Justice  took  his  seat  on  the  Bench.  In  a  few 
minutes  Colonel  Lee,  a  military  officer,  appeared  with  General 
Cadwalader*s  return  to  the  writ,  which  is  as  follows : 


Head-quarters,  Department  of  Annapolis, 

To  the  Hon.  Roger  B.  Taney,  Chief  Jiutiee  of  the  Supreme  Court 
of  the  United  Statee,  Baltimore,  Maryland, 

Sir — The  undersigned,  to  whom  the  annexed  writ  of  this  date, 
signed  by  Thomas  Spicer,  clerk  of  the  Supreme  Court  of  the 
United  States,  is  directed,  most  respectfully  states,  that  the  arrest 
of  Mr.  John  Merryman,  in  the  said  writ  named,  was  not  made 
with  his  knowledge  or  by  his  order  or  direction,  but  was  made  by 
Col.  Samuel  Yohe,  acting  under  the  orders  of  Major  General  Wm. 
H.  Keim,  both  of  said  officers,  being  in  the  military  service  of  the 
United  States,  but  not  within  the  limits  of  hia  command. 

The  prisoner  was  brought  to  this  post  on  the  20th  inst.  by 
Adjutant  James  Whittimore  and  Lieut.  Wm.  H.  Abel,  by  order  of 
Col.  Yohe,  and  is  charged  with  T»rtou8  acts  of  treason,  and  with 
being  publicly  associated  with  and  holding  a  eommiesioB  as  lieu- 
tenant in  a  company  having  in  their  poesession  arms  belonging  to 
the  United  States,  and  avowing  his  purpose  of  armed  hostility 
against  the  government  He  is  idso  informed  that  it  can  be  dearly 
established  that  the  prisoner  has  made  often  and  unreserved  de- 
clarations of  his  association  with  this  organised  force  as  being  in 
avowed  hostility  to  the  government,  asd  in  readiness  to  oo«operate 
with  those  engaged  in  the  present  rebellion  against  the  govern- 
ment of  the  Unit^  States.  He  has  further  to  inform  you  that  he 
is  duly  authorised  by  the  Prealdent  of  the  United  States  in  such 
cases  to  suspend  the  writ  of  habeas  corpus  for  the  public  safety. 

This  is  a  high  and  delicate  trust,  and  it  has  been  enjoined  upon 
him  that  it  should  be  executed  with  judgment  and  discretion,  bat 
he  is  nevertheless  also  instructed  that  in  times  of  civil  strife,  errors, 
if  any,  should  be  on  the  side  of  the  safety  of  the  country.  He 
most  respectfully  submits  for  your  consideration  that  those  who 
should  co-operate  in  the  present  trying  and  paiofal  position  in 
which  our  country  is  placed,  should  not,  by  any  unnecessary  want 
of  confidence  in  each  other,  increase  our  embarassments. 

He  therefore  respectfully  requests  that  you  will  postpone  further 
action  upon  this  esse  until  he  can  receife  instructions  from  the 
President  of  the  United  States,  when  you  shall  hear  fiirther  from 
him. 

I  have  the  honor  to  be,  with  high  respect,  your  obedient  servant, 

GioEon  Cadwaladxe, 
Brevet  Msjor-General  U.  S.  A.  Commanding. 


The  Chief  Justice  then  inquired  of  the  officer  whether  he  had 
brought  with  him  the  body  of  John  Merryman,  and  on  being 
answered  that  he  had  no  instructions  but  to  deliver  the  return,  the 
Chief  Justice  then  said: 

Gen.  Cadwalader  was  commanded  to  produce  the  body  of  Mr 
Merryman  before  me  this  morning,  that  the  case  might  be  heard, 
and  the  petitioner  be  either  remanded  to  custody  or  set  at  liberty 
if  held  on  insufficient  grounds ;  but  ha  has  acted  in  disobedience 
to  the  writ,  and  I  therefore  direct  that  an  attachment  be  at  once 


isffued  against  him,  returnable  before  me  here  at  twelve  o'clock  to 
morrow.     The  order  was  then  passed  as  follows  : 

Ordered,  That  an  attachment  forthwith  issue  against  General 
George  Cadwalader  for  a  contempt  in  refusing  to  protiuce  the  body 
of  John  Merryman  according  to  the  command  of  the  writ  of  habeas 
corpus  returnable  and  returned  before  me  to-day,  and  said  attach- 
ment be  returned  before  me  at  12  o'clock  to  morrow,  at  the  room 
of  the  Circuit  Court 

R.  R.  TahxY. 

Monday,  May  27th,  1861. 

The  Clerk  then  issued  the  writ  of  attacbmen  as  directed. 

At  12  o*clock  on  the  28th  May,  186),  the  Chief  Justice  again 
took  his  seat  on  the  bench,  and  called  for  the  Marshal's  return  to 
the  writ  of  attachment.     It  was  as  follows : 

I  hereby  certify  to  the  Honorable  Roger  B.  Taney,  Chief  Justice 
of  the  Supreme  Court  of  the  United  States,  that  by  virtue  of  the 
within  writ  of  attachment  to  me  directed  on  ttie  27th  day  of  May, 
1861,  I  proceeded  on  this  28th  day,  of  May,  1861,  to  Fort  McHenry 
for  the  purpose  of  serving  the  said  writ  '  I  sent  in  my  namo  at 
the  outer  gate — the  messenger  returned  with  the  reply  '*  that 
there  was  was  no  answer  to  my  card,"  and  therefore  could  not 
serve  the  writ  as  I  was  commanded.  I  was  not  permitted  to  enter 
the  gate.    So  answers 

Wasbtkotoh  BoHrrAHT, 

U.  S,  Marehall  for  the  district  pf  Maryland. 

After  it  was  read  the  Chief  Justice  said,  that  the  Marshall  had 
the  power  to  summon  the  poeee  eomitatua  to  aid  him  in  seizing  and 
bringing  before  the  Court,  the  party  named  in  the  attachment, 
who  would,  when  so  brought  in,  be  liable  to  punishment  by  fine 
and  imprisonment  But  where,  as  in  this  case  the  power  refusing 
obedience  was  so  notoriously  superior  to  any  the  Marshall  could 
command,  he  held  that  officer  excused  from  doing  anything ^ore 
than  he  had  done.     The  Chief  Justice  then  proceeded  as  follows: 

•*  I  ordered  this  attachment  yesterday,  because,  upon  the  face 
of  the  return,  the  detendon  of  the  prieoner  was  unlawftili  upon 
the  grounds : 

**Fr8t — ^That  the  President,  under  the  Constitution  of  the 
United  Statea  cannot  euepend  the  privtlege  of  the  writ  of  habeat 
corpus  nor  authorise  a  military  officer  to  do  it. 

"Second — A  military  officer  has  no  right  to  arrest  and  detain  a 
person  not  subject  to  the  rules  and  artioles  of  war  for  an  offence 
against  the  laws  of  the  United  States,  except  in  aid  of  the  judicial 
authority,  and  subject  to  its  control ;  and  if  the  party  is  arrested 
by  the  military,  it  is  the  duty  of  the  officer  to  deliver  him  over 
immediately  to  the  civil  authority  to  be  dealt  with  according  to 
law." 

It  is  therefore  very  clear  that  John  Merryman,  the  petitioner, 
is  entitled  to  be  set  at  liberty  and  discharged  immediately  f^om 
imprisonment 

"  I  forbore  yesterday  to  state  orally  the  provisions  of  the  Con- 
stitution of  the  United  States  which  make  those  principles  the 
fundamental  law  of  the  Union,  because  an  oral  statemement  might 
be  misunderstood  in  some  portions  of  it,  and  I  shall  therefore  put 
my  opinion  in  writing,  and  file  it  in  the  office  of  the  Clerk  of  the 
Circuit  Court  in  the  course  of  this  week." 

He  concluded  by  saying  that  he  should  cause  his  opinion,  when 
filed,  and  all  the  proceedings  to  be  laid  before  the  President,  in 
order  that  he  might  perform  his  constitutional  duty,  to  enforce 
the  laws  by  securing  obedience  to  the  process  of  the  United  States. 

The  following  is  a  copy  of  the  opinion  subsequently  filed  by  the 
Chief  Justice : 

Tanit,  C.  J.^-The  application  in  this  case  for  a  writ  of  habeas 
corpus  n  made  to  me  under  the  14th  section  of  the  Judiciary  Act 
of  1789,  which  renders  efltsctual  for  the  citizen  the  constitutional 
privilege  of  the  writ  of  habeas  corpus.  That  act  gives  to  the  courts 
of  the  United  States  as  well  as  to  each  justice  of  the  Snpreme 
Court,  and  to  every  district  judge,  power  to  grant  writs  of  habeas 
corpus,  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment 
The  petition  was  preeented  to  me  at  Washington,  under  the  im- 
pression that  I  would  order  the  prisoner  to  be  brought  before  me 
there ;  but  as  he  was  eonfined  in  Fort  McHenxy,  at  the  city  of 
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Baltimore,  which  is  In  my  ciroait,  I  resolved  to  hear  it  in  the  latter 
city,  an  obedieoce  to  the  writ,  nnder  snch  cironmstances,  would 
not  withdraw  General  Cadwalader,  who  had  him  in  charge,  from 
the  limits  of  his  military  command. 

The  petition  presents  the  following  case:  The  petitioner  resides 
in  Maryland,  in  Baltimore  county.  While  peaceably  in  his  own 
house  with  his  family,  it  was,  at  two  o'clock  on  the  morning  of  the 
26th  of  May,  1861,  entered  by  an  armed  force,  professing  to  act 
nnder  military  orders.  He  was  then  compelled  to  rise  from  his 
bed,  taken  into  custody,  and  conveyed  to  Fort  McHenry,  where  he 
Is  imprisoned  by  the  commanding  officer,  without  warrant  from 
any  lawful  authority. 

The  commander  of  the  fort.  General  George  Cadwalader,  by 
whom  he  is  detained  in  confinement,  in  his  return  to  the  writ,  does 
not  deny  any  of  the  facts  alleged  in  the  petition.  He  states  that 
the  prisoner  was  arrested  by  order  of  General  Keim,  of  Pennsyl- 
Tania,  and  conducted  as  aforesaid  to  Fort  McHenry  by  his  order; 
and  placed  in  his  (General  Cadwalader's)  custody,  to  be  there  de- 
tained by  him  as  a  prisoner. 

A  copy  of  the  warrant  or  order  nnder  which  the  prisoner  was 
arrested,  was  demanded  by  his  counsel,  and  refused.  And  it  is 
not  alleged  in  the  return  that  any  specific  act,  constituting  any 
offence  against  the  laws  of  the  United  States,  has  been  charged 
against  him  upon  oath,  but  he  appears  to  have  been  arrested  upon 
geoeral  charges  of  treason  and  rebellion,  without  proof,  and  with- 
out giving  the  names  of  the  witnesses,  or  speeifyiDg  the  acts  which 
in  the  judgment  of  the  military  officer  constituted  these  crimes. 
And  haviog  the  prisoner  thus  in  custody  upon  these  vague  and 
unsupported  accusations,  he  refuses  to  obey  the  writ  of  habeiu 
corpus,  upon  the  ground  that  he  is  duly  authorized  by  the  Presi- 
dent to  suspend  it. 

The  case,  then,  is  simply  this :  a  military  officer,  residing  in 
Pennsylvania,  issues  an  order  to  arrest  a  dtisen  of  Maryland, 
upon  vague  and  indefinite  charges,  without  any  proof,  so  far  as 
appears.  Under  this  order  his  house  is  entered  in  the  night,  he  is 
seised  as  a  prisoner,  and  conveyed  to  Fort  McHenry,  and  there 
kept  in  close  confinement ;  and  when  a  kabeat  corpus  is  served  on 
the  commanding  officer,  requiring  him  to  produce  ^e  prisoner 
before  a  justice  of  the  Supreme  Court,  in  order  that  he  may  exa- 
mine into  the  legality  of  the  imprisonment,  the  answer  of  the  offi- 
cer is  that  he  is  authorised  by  the  President  to  suspend  the  writ  of 
h^coM  corpus  at  his  discretion,  and,  in  the  exercise  of  that  discre- 
tion, suspends  it  in  this  case,  and  on  that  ground  refuses  obedience 
to  the  writ. 

As  the  case  comes  before  me,  therefore,  I  understand  that  the 
President  not  only  claims  the  right  to  suspend  the  writ  of  habeas 
corpus  himself,  at  his  discretion,  but  to  delegate  that  discretionary 
power  to  a  military  officer,  and  to  leave  it  to  him  to  determine 
whether  he  will  or  will  not  obey  judicial  process  that  may  be 
served  upon  him. 

Ko  official  notice  hss  been  given  to  the  courts  of  justice,  or  to 
the  public,  by  proclamation  or  otherwise,  that  the  President 
claimed  this  power,  and  had  exercised  it  in  the  manner  stated  In 
the  return ;  and  I  certainly  listened  to  it  with  some  surprise,  for  1 
bad  supposed  it  to  be  one  of  those  points  of  constitutional  law 
upon  which  there  was  no  difference  of  opinion,  and  that  it  was 
aHmttted  on  all  hands  that  the  pri? ilege  of  the  writ  could  not  be 
suspended,  except  by  act  of  Congress. 

When  the  conspiracy  of  which  Aaron  Burr  was  the  head,  became 
so  formidable,  and  was  so  extensively  ramified  as  to  justify,  in 
Mr.  Jefferson's  opinion,  the  suspension  of  the  writ,  he  claimed  on 
his  part  no  power  to  suspend  it,  but  communicated  his  opinion  to 
Congress,  with  all  the  proofs  in  his  possession,  in  order  that  Con- 
gress might  exercise  its  discretion  upon  the  subject,  and  determine 
whether  the  public  safety  required  it ;  and  in  the  debate  which 
took  place  upon  the  subject,  no  one  suggested  that  Mr.  Jefferson 
might  exercise  the  power  himself,  if  in  his  opinion  the  public 
safety  demanded  it. 

Having  therefore  regarded  the  question  astooplsln  and  too  well 
settled  to  be  open  to  dispute,  if  the  commanding  officer  had  stated 
that  upon  his  own  responsibility,  and  in  the  exercise  of  his  own 
discretion,  he  refused  obedience  to  the  writ,  I  should  have  con- 
tented myself  with  referring  to  the  clause  in  the  Constitution,  and 
to  the  construction  it  received  from  every  jurist  and  statesman  of 


that  day,  when  the  case  of  Burr  was  before  them ;  but  being  thus 
officially  notified  that  the  prifilege  of  the  writ  has  been  suspended 
under  the  orders  and  by  the  a>ithority  of  the  President,  and  believ- 
ing as  I  do  that  the  President  has  exercised  a  power  which  he  does 
not  possess  under  the  constitution,  a  proper  respect  for  the  high 
office  he  fills  requires  me  to  state  plainly  and  fully  the  grounds  of 
my  opinion,  in  order  to  show  that  I  have  not  ventured  to  question 
the  legality  of  his  act  wlthout.a  careful  and  deliberate  examina- 
tion of  the  whole  subject. 

The  clause  of  the  constitution  which  authorizes  the  suspension 
of  the  pririlege  of  the  writ  of  habeas  corpus,  is  in  the  9th  secTion 
of  the  1st  article. 

This  article  is  devoted  to  the  legislative  department  of  the  United 
States,  and  has  not  the  slightest  reference  to  the  executive  depart- 
ment It  begins  by  providing  **  that  all  legislative  powers  therein 
granted  shall  be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  Representatives ;"  and  after 
prescribing  the  manner  in  which  these  two  branches  of  the  legisla- 
tive department  shall  be  chosen,  it  proceeds  to  enumerate  specifi- 
cally the  legislative  powers  which  it  thereby  grsnts  ;  and,  at  the 
conclusion  of  this  specification,  a  clause  is  inserted  giving  Congress 
«( the  power  to  make  all  laws  which  may  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers  vested  by  this 
constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  office  thereof." 

The  power  of  legislation  granted  by  this  latter  clause  is  by  its 
words  carefully  confined  to  the  specific  objects  before  enumerated ; 
but  as  this  limitation  was  unavoidably  somewhat  indefinite,  it  was 
deemed  necessary  to  guard  more  effectually  certain  great  cardinal 
principles  essential  to  the  liberty  of  the  citizen,  and  to  the  rights 
and  equality  of  the  States,  by  denying  to  Congress,  in  express 
terms,  any  power  of  legislation  over  them.  It  was  apprehended, 
it  seems,  that  such  legislation  might  be  attempted,  under  the  pre- 
text that  it  was  necessary  and  proper  to  carry  Into  execution  the 
powers  granted ;  and  it  was  determined  that  there  should  be  no 
room  to  doubt  where  rights  of  such  vital  importance  were  con- 
cerned, and  accordingly  this  clause  is  immediately  followed  by  an 
enumeration  of  certain  subjects  to  which  the  powers  of  legislation 
shall  not  extend ;  and  the  great  importance  which  the  Cramers  of 
the  constitution  attached  to  the  pririlege  of  the  writ  of  habeas 
corpus  to  protect  the  liberty  of  the  citizen,  is  proved  by  the  fact 
that  its  suspension,  except  in  cases  of  invasion  or  rebellion,  is  first 
in  the  list  of  prohibited  powers,  and  even  in  these  cases  the  power 
is  denied,  and  its  exercise  prohibited,  unless  the  public  safety  shall 
require  it. 

It  is  true  that  in  the  cases  mentioned.  Congress  is  of  necessity 
the  judge  of  whether  the  public  safety  does  or  does  not  require  it, 
and  their  judgment  is  conclusive ;  but  the  introduction  of  these 
words  is  a  standing  admonition  to  the  legislative  b(»dy  of  the  dan- 
ger of  suspending  it,  and  of  the  extreme  caution  they  should  exer- 
cise before  they  gave  the  government  of  the  United  States  such 
power  over  the  liberty  of  a  citizen. 

It  is  the  second  article  of  the  constitution  that  provides  for  the 
organization  of  the  executive  department,  and  enumerates  the 
powers  conferred  on  it,  and  prescribes  Its  duties ;  and  if  the  high 
power  over  the  liberty  of  the  citizen  now  claimed  was  intended  to 
be  conferred  on  the  President,  it  would  undoubtedly  be  found  in 
plain  words  in  this  article ;  but  thfre  is  not  a  word  in  it  that  can 
furnish  the  slightest  ground  to  justify  the  exercise  of  the  power. 

The  article  begins  by  declaring  that  the  executive  power  shall 
be  vested  in  a  President  of  the  United  States  of  America,  to  hold 
his  office  during  the  term  of  four  years,  and  then  proceeds  to  pre- 
scribe the  mode  of  election,  and  to  specify  in  precise  and  plain 
words  the  powers  delegated  to  him,  and  the  duties  imposed  upon 
him.  And  the  short  time  for  which  he  is  elected,  and  the  narrow 
limits  to  which  his  power  is  confined,  show  the  jealousy  and  appre- 
hen^ons  of  future  danger  which  the  framers  of  the  constitution  felt 
in  relation  to  that  department  of  the  government,  and  how  care- 
fully they  withheld  from  it  msny  of  the  powers  belonging  to  the 
executive  branch  of  the  English  government,  which  were  considered 
AS  dangerous  to  the  liberty  of  the  subject,  and  conferred  (and  that 
in  clear  and  specific  terms)  those  powers  only  which  were  deemed 
essential  to  secure  the  saoeessfal  operation  of  the  government. 
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He  it  eleotad,  m  1  have  9irt4j  &Mt  for  the  brief  term  ef  four 
years,  wad  ie  iiiede  pereoaelij  retponeible,  hj  impeeohment,  for 
UMlfeasanoe  ia  offioe.  He  is  from  Deceeeity  and  the  nature  of  hia 
duties  tbe  oommander-ia-cbief  of  the  armj  aod  Bavy,  and  of  the 
militia,  when  ealled  into  aot«al  serrioe.  But  ao  appropriatioo  for 
the  soppori  of  the  army  ean  be  made  by  Coegrees  for  a  longer 
term  than  two  years;  so  that  it  is  in  the  power  of  the  eneoeeding 
House  of  Representatives  to  withhold  the  ^propriatien  for  its 
sapport,  and  thus  disband  it,  if  in  their  judgment  the  President 
used  or  designed  to  use  it  for  improper  purposes.  And  although 
the  jnilitia,  when  in  aotual  semee,  are  under  his  command,  yet 
the  appointment  of  the  officers  is  reserved  to  the  States,  as  a  secu- 
rity against  the  use  of  the  military  power  for  purposes  dangerous 
to  the  liberties  of  the  people  or  the  rights  of  the  States. 

So,  too,  his  powers  in  relation  to  the  oivil  duties  and  authority 
necessarily  conferred  on  him  are  carefully  restricted,  as  well  as 
those  belonging  to  his  military  character.  He  cannot  appoint  the 
ordinary  officers  of  government,  nor  make  a  treaty  with  a  foreign 
nation  or  Indian  tnbe,  without  the  advice  and  consent  of  the 
Senate,  and  cannot  appoint  even  inferior  officers,  unless  he  is  au- 
thorixed  by  an  act  of  Congress  to  do  so.  He  is  not  empowered  to 
arrest  any  one  charged  with  an  offence  against  the  United  States, 
and  whom  he  may,  from  the  evidence  before  him,  believe  to  be 
guilty ;  nor  can  he  authorise  any  officer,  civil  or  military,  to  exer- 
cise this  power ;  for  the  5th  article  of  the  amendments  to  the  oon- 
stitution  expressly  provides  tbat  no  person  **  shall  be  deprived  of 
life,  liberty  or  property,  without  due  prooees  of  law  *' — that  is, 
Judicisl  process. 

And  even  if  the  privilege  of  the  writ  of  hahea*  aorput  were  sus- 
pended by  act  of  Congress,  and  a  party  not  subject  to  the  rules  and 
articles  of  war  was  afterwards  arrested  and  imprisoned  by  regular 
judicial  process,  he  eould  not  be  detained  in  prison  or  brought  to 
trial  before  a  militaij  tribunal ;  for  the  article  in  the  amendments 
to  the  constitution  immediately  following  the  one  above  referred 
to— tbat  is,  the  6th  article — ^provides  that  **  in  all  criminal  prose- 
cutions the  accused  shall  ei\joy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shaU  have  been 
previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation ;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  proeess  for  obtaining  witnesses 
In  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defence." 

And  the  only  power,  therefore,  which  the  President  possesses, 
where  the  **  life,  liberty  and  property  "  of  a  private  eitixen  is  con- 
cerned, is  the  power  and  duty  prescribed  in  the  third  section  of 
the  second  article,  whieh  requires  **  that  he  shall  take  care  that 
the  laws  shall  be  faithfully  executed."  He  is  not  authorised  to 
execute  them  himself,  or  through  agents  or  officers,  civil  or  mili- 
rary,  appointed  by  himself,  but  he  is  to  take  care  that  they  be 
faithfully  carried  into  execution,  as  they  are  expounded  and  ad- 
judged by  the  co-ordinate  branch  of  the  government  to  which  that 
duty  is  assigned  by  the  constitution.  It  is  thus  made  his  duty  to 
come  in  aid  of  the  judicial  authority,  if  it  shall  be  resisted  by  a 
force  too  strong  to  be  overcome  without  the  assistance  of  the  exe- 
cutive arm ;  but  in  exercising  this  power,  he  acts  in  subordination 
to  judicial  authority,  assistiog  it  to  execute  its  process  and  enforce 
its  judgments. 

With  such  provisions  in  the  constitution,  expressed  in  language 
too  clear  to  be  misunderstood  by  any  one,  I  can  see  no  ground 
whatever  for  supposing  that  the  President,  in  any  emergency  or  in 
any  state  of  things,  can  authorise  the  suspension  of  the  privileges 
of  the  writ  of  habeoi  corpus,  or  arrest  a  eitixen,  except  in  aid  of 
the  judicial  power.  He  certainly  does  not  faithfully  execute  the 
laws  if  be  takes  upon  himself  legislative  power  by  suspendiDg  the 
writ  of  habeiu  corput,  and  the  judicial  power  also  by  srresting  and 
imprisoning  a  person  without  due  proeess  of  law.  Nor  can  any 
argument  be  drawn  from  the  nature  of  sovereignty,  or  the  neces- 
sity of  government,  for  self-defence  in  times  of  tumult  and  danger. 
The  government  of  the  United  States  is  one  of  delegated  and  limi- 
ted powers.  It  derives  its  existence  and  authority  altogether  from 
the  constitution,  and  neither  of  its  branches,  executive,  lepslative 
or  judicial,  can  exercise  any  of  the  powers  of  govemmeni  beyond 
those  specified  snd  granted ;  for  the  10th  article  of  the  Amend- 


ssents  to  the  Constitntioa  in  express  tsrms  provides  that  *'  the 
powers  not  delegated  to  the  United  States  by  the  oonstitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  reepe^ 
tivcly,  or  to  the  people." 

Indeed  the  security  against  imprisonment  by  executive  authority 
provided  for  in  the  6th  article  of  the  Amendments  to  the  Constitu- 
tion, which  I  have  before  quoted.  Is  nothing  more  than  a  copy  of 
a  like  prorision  in  the  English  constitution,  which  had  been  finnly 
establubed  before  the  declaration  of  independence. 

Blackstone,  ia  his  Commentaries  (let  toL,  188)  states  it  in  the 
following  words : 

"  To  make  ioprisooment  lawful,  it  must  be  either  by  proeess  of 
law  firom  the  courts  of  judicature,  or  by  warrant  from  some  legal 
officer  having  authority  to  commit  to  prison."  And  the  people  ef 
the  United  Colonies,  who  had  themselves  lived  under  its  protection 
while  they  were  British  subjects,  were  well  aware  of  the  neoeestty 
6f  this  safeguard  for  their  personal  liberty.  And  no  one  esa 
believe  that  in  framing  a  government  intended  to  guard  still  more 
efficiently  the  rights  and  liberties  of  the  dtisen  against'executive 
CQcroachment  and  oppression,  they  irould  have  conferred  on  the 
President  a  power  which  the  history  of  England  had  proved  to  be 
dangerous  and  oppressive  in  the  hands  of  the  crown,  and  which 
the  people  of  England  had  compelled  it  to  sarreader,  after  a  hmg 
and  obstinate  struggle  on  the  part  of  the  English  Executive  to  aaarp 
and  retain  it 

The  right  of  the  subjeet  to  the  benefit  of  the  writ  of  Ac&sas 
eotput,  it  must  be  recollected,  was  one  of  the  great  points  in  eoa- 
troversy  during  the  long  struggle  ia  England  between  arlutrary 
government  and  fne  institutions,  and  must  therefore  have  strong- 
ly attracted  the  attention  of  the  statesmen  engaged  in  framing  a 
new  and  as  they  supposed  a  freer  government  than  the  one  whieh 
they  had  thrown  off  by  the  revolatioa.  ^  For  from  the  earliest  his- 
tory of  the  commoa  law,  if  a  person  were  imprisoned,  no  matter 
by  what  aulhority,  he  had  a  right  to  the  writ  of  kabeat  e^rpui  te 
bring  his  oase  before  the  King's  Beach ;  and  if  no  specific  offence 
was  charged  agidnst  him  in  the  warrant  of  oomesitmeat,  lie  was 
entitled  to  be  forthwith  discharged ;  and  if  an  offence  was  oharged 
which  was  iMtilable  ia  its  ohars«ter,  the  court  was  bound  to  set  him 
at  liberty  on  bail  And  the  meet  exciting  contests  betweea  the 
erowa  and  the  people  of  England,  firom  the  Ume  of  Magna  Charta, 
were  in  relation  to  the  privilege  of  thia  writ;  aad  they  coatiaued 
audi  the  passage  ef  the  statute  of  81st  Ghas.  II ,  commonly  kaowa 
as  the  great  Habema  Corpus  Act 

This  statute  put  an  end  to  the  struggle,  and  finally  and  firmly 
secured  the  liberty  of  the  snbjeot  against  the  asarpatioa  and 
oppression  of  the  executive  branch  of  Uie  government  It  never- 
theless conferred  no  new  right  upon  the  subject,  but  only  secured 
a  right  already  existing ;  for,  although  the  right  oould  not  justly 
be  denied,  there  was  often  no  effectual  remedy  against  its  violation. 
Until  the  stotute  18th  Wm.  III.,  the  judges  held  their  offices  at  the 
pleasure  of  the  king,  and  the  influence  which  he  exercised  over 
Umid,  tlme-serring  and  partisan  judges,  often  induced  them«  upon 
some  pretext  or  other,  to  refuse  to  discharge  the  party,  although 
entitled  by  law  to  his  discharge,  or  delayed  their  decisions  from 
time  to  time,  so  as  to  prolong  the  imprisonment  of  persons  who 
were  obnoxious  to  the  king  for  their  political  opinions,  or  had  in- 
curred his  resentment  in  any  other  way. 

The  great  and  inestimable  value  of  Uie  ffabnu  Corpus  Act  of  the 
81  st  Chas.  II.,  is,  that  it  contains  provisions  which  compel  courts 
and  judges,  and  all  parties  concerned,  to  perform  their  duties 
promptly,  in  the  manner  specified  in  the  statute. 

A  passage  in  Blackstone's  Commentaries,  showing  the  ancieat 
state  of  the  law  on  this  subject,  and  the  abuses  which  were  prac- 
tised through  the  power  and  influence  of  the  crown,  and  a  short 
extract  ftom  Hallam*s  Constitutions  I  History,  stating  the  circum- 
stances which  gave  rise  to  the  passage  of  this  statute,  explain 
briefly  but  fully  all  that  is  material  to  Siis  subject 

Blackstone,  in  his  Commentaries  on  the  Laws  of  England  (8rd 
vol.,  133,  134),  says: 

**To  assert  an  absolute  exemption  from  imprisonment  ia  ali 
oases,  is  inconsistent  with  every  idea  of  law  aad  political  society, 
and  in  the  end  would  destroy  all  civil  liberty,  by  rendering  its  pro* 
tection  impossible. 
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<«  But  the  glory  of  the  Sogliih  law  consists  in  olsarI;ie  defining 
the  times,  the  eaasee,  and  the  extent,  when,  wherefore,  and  to  what 
degree  the  imprisonment  of  the  subject  may  be  lawfaL  This  it  is 
which  induces  the  absolute  necessity  of  ezpreMing  upon  every 
commitment  the  reason  for  which  it  is  made,  that  the  court  upon  a 
habeoM  eorpu9  may  examine  into  its  validity,  and,  according  to  the 
circamstancea  of  the  case  may  discharge,  admit  to  bail  or  remand 
the  prisoner. 

**  And  yet,  early  in  the  reign  of  Charles  L,  the  Court  of  King's 
Bench,  rMyins  on  some  arbitrary  precedents  (and  those  perhaps 
misunderstood),  determined  that  they  would  not,  upon  a  habtat 
corpuM^  either  bail  or  deliver  a  prisoner,  though  committed  without 
any  cause  assigned,  in  case  he  was  committed  by  the  special  cofti- 
mand  of  the  king,  or  by  the  lords  of  the  privy  council.  This  drew 
on  a  parliamentary  inquiry,  and  produced  the  Pttition  of  Right  (8 
Chas.  I.),  which  recites  this  illegal  judgment,  and  enacts  that  no 
freeman  hereafter  shall  be  so  imprisoned  or  detained.  But  when 
in  the  following  yesr  Mr.  Selden  and  others  were  committed  by 
the  lords  of  the  council,  in  pursuance  of  his  Majesty's  special  com- 
mand, under  a  general  charge  of  '  notable  contempts,  and  stirring 
up  sedition  against  the  king  and  the  government,'  the  judges  de- 
layed for  two  terms  (including  also  the  long  vacntion)  to  deliver 
an  opinion  how  far  such  a  charge  was  bailable;  and  when  at 
length  they  agreed  that  it  was,  they  however  annexed  a  condition 
of  finding  sureties  for  their  good  behaviour,  which  still  protracted 
their  imprisonment^  the  Chief  Justice,  Sir  Nicholas  Hyde,  at  the 
same  time  declaring  that  '  if  they  were  again  remanded  for  that 
cause,  perhaps  the  court  would  not  afterward  grant  a  habeat  cor- 
pus, being  already  made  acquainted  with  the  cause  of  the  impri- 
sonment.' But  this  was  heard  with  indignation  and  astonishment 
by  every  lawyer  present,  according  to  Mr.  Selden's  own  account 
of  the  matter,  whose  resentment  was  not  cooled  at  the  distance  of 
fpur-and- twenty  years." 

It  is  worthy  of  remark  that  the  offences  charged  against  the  pri- 
soner in  this  case,  and  relied  on  as  a  justification  for  his  arrest  and 
imprisonment,  in  their  nature  and  character,  and  in  the  loose  and 
vague  manner  in  which  they  are  stated,  bear  a  striking  resem- 
blance to  those  assigned  in  the  warrant  for  the  arrest  of  Mr. 
Belden.  And  yet,  even  at  that  day,  the  warrant  was  regarded  as 
SQch  a  flsgrant  violation  of  the  rights  of  the  subject,  that  the  delay 
of  the  time-serving  judges  to  set  him  at  liberty  upon  the  habeas 
corpus  issued  in  his  behalf,  excited  the  universal  indignation  of  the 
bar.  The  extract  from  Hallam's  Constitutional  History  is  equally 
impressive  and  equally  in  point.  It  is  in  vol.  4,  p.  9,  and  is  also 
cited  at  length  In  the  note  to  pp.  186,  187  of  the  8rd  vol.  of  Wen- 
deirs  edition  of  Blackstone : 

**  It  is  a  very  common  mistake,  and  not  only  among  foreigners, 
but  many  from  whom  some  knowledge  of  our  constitutional  laws 
might  be  expected,  to  suppose  that  tbis  statute  of  Charles  II.  en- 
larged in  a  great  degree  our  liberties,  and  fbrms  a  sort  of  epoch  in 
their  history.  But  though  a  very  beneficial  easotment,  and  emi- 
nently remedisl  in  many  cases  of  illegal  imprisonment,  it  intro- 
duced no  new  principle,  nor  conferred  any  right  upon  the  subject. 
From  the  earliest  records  of  the  English  law,  no  freeman  could  be 
detained  in  prison,  except  upon  a  criminal  charge  or  conviction,  or 
for  a  civil  debt.  In  the  former  case  it  was  always  in  his  power  to 
demand  of  the  Court  of  King's  Bench  a  writ  of  habeas  eorpua  ad 
subjiciendum,  directed  to  the  person  detaining  him  in  custody,  by 
which  he  was  enjoined  to  bring  up  the  body  of  the  prisoner,  'with 
the  warrant  of  commitment,  that  the  oonrt  might  judge  of  its  suf* 
ficiency,  and  remand  the  party,  admit  him  to  bail,  or  discharge 
him,  according  to  the  nature  of  the  charge.  This  writ  issued  of 
right,  and  could  not  be  reAised  by  the  court.  It  was  not  to  bestow 
an  immunity  from  arbitrary  imprisonment,  which  is  abundantly 
provided  for  in  Magna  Charts  (if  Indeed  it  is  not  more  ancient), 
that  the  statute  of  Chas.  II.  was  enacted,  but  to  cut  off  the  abuses 
by  which  the  government's  lust  of  power,  and  the  servile  subtlety 
of  crown  lawyers,  had  impaired  so  Aindamental  a  privilege." 

While  the  value  set  upon  this  writ  in  England  has  been  so  great 
that  the  removal  of  the  abuses  which  embarrassed  its  enjoyment 
have  been  looked  upon  as  almost  a  new  grant  of  liberty  to  the  sub- 
ject, it  Is  not  to  be  wondered  at  that  the  continuance  of  the  writ 
thus  made  effeeti? e  should  have  been  the  object  of  the  most  jealous 
care.    Accordingly,  no  power  in  England,  short  of  that  of  Parlia* 


meni,  can  suspend  or  authorise  the  enspension  of  the  writ  of 
habeas  tarpsts,  I  quote  again  from  Blackstone  (1  Con.  186); 
**  But  the  {isppbiess  of  our  constitution  is,  that  it  is  not  left  to  th« 
executive  power  to  determine  when  the  danger  of  the  State  is  so 
great  as  to  render  this  measure  expedient*  It  is  the  Parliaaeat 
only  or  legialative  power  that^  whenever  it  sees  proper,  ean  au- 
therise  the  crown,  by  suspending  the  hahsas  eofpm  for  a  short  and 
limited  time,  to  imprison  suspected  persons  withonl  giving  sny 
reason  for  so  doing."  And  if  the  I¥ssident  ef  the  United  States 
may  suspend  the  writ,  then  the  coBstitntion  ef  the  United  Statea 
has  conferred  upon  him  more  regal  and  absolute  power  over  tho 
liberty  of  the  eitisen,  than  the  people  of  England  have  thought  it 
safe  to  entrust  to  the  crown — a  power  which  the  Qaeea  of  England 
cannot  exercise  at  this  day,  and  which  eonld  not  have  been  law- 
fully ezwcised  by  the  sovereign  even  in  the  reign  of  Charles  the 
First. 

But  I  am  not  left  to  form  my  judgment  upon  this  great  question 
from  analogies  between  the  English  government  and  our  own,  or 
the  commentaries  of  English  jurists,  or  the  deeisions  of  English 
courts,  although  upon  this  subject  they  are  entitled  to  the  hi^esft 
respect,  and  are  justly  regarded  and  received  as  authoritative  by 
our  courts  of  justice.  To  guide  me  to  a  right  condnsion,  I  have 
the  commentaries  on  the  constitution  of  the  United  States  of  the 
late  Mr.  Justice  Stoiy,  not  only  one  of  the  most  eminent  jurists  of 
the  sge,  but  for  a  long  time  one  of  the  brightest  ornaments  of  the 
Supreme  Court  of  the  United  States;  and  also  the  clear  and 
authoritative  decision  of  that  oonrt  itself,  given  more  than  half  % 
century  sincCy  and  conclusively  establishing  the  prinoiplei  I  have 
above  stated. 

Mr.  Justice  Atory,  speaking  in  his  GommentarieB  al  the  hobm* 
corpus  olacse  in  the  Consiitulioa,  says : 

<«It  Is  obvious  that  cases  of  a  peculiar  emergency  nay  arise 
which  nay  justify,  nay,  even  require,  the  temporary  suspeiisioB 
of  any  right  to  the  writ.  But  as  It  has  frequently  happened  in 
foreign  countries,  and  even  In  England,  that  the  writ  has,  upon 
various  pretexts  and  eoeasions,  been  suspended,  whereby  persons 
apprehended  upon  suspicion  have  suffered  a  long  imprisonment, 
sometimes  from  design,  and  sonetlmes  because  they  were  forgot- 
ten, the  right  to  suspend  it  is  expressly  confined  te  caees  of 
rebellion  or  invasion,  where  the  public  safety  nay  require  it^a 
very  just  and  wholesome  restraint,  which  eats  down  aft  a  blow  a 
friiitfnl  means  of  oppresBion«  capable  of  being  abused  in  bad  Umea 
to  the  worst  of  parpo^es.  Hitherto  no.snspension  of  the  writ  haa 
ever  been  authorised  by  Congress  since  the  eatablishment  of  tht 
Constitution.  It  would  seem,  as  the  power  is  given  to  Congress 
to  suspend  the  writ  of  hmbtas  oorpus  in  cases  ef  rebellion  or  inva* 
sion,  that  the  right  to  judge  whether  the  exigency  had  arisen  must 
exclusively  belong  to  that  body."  8  Story 'a  Con.  on  the  Consti- 
tution, section  1836. 

And  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Supreme  Court  in  the  case  of  ez  i>ar/«  Bolhnan  and  Swartwout. 
uses  this  decisive  language  in  4  Cranch,  95 :  **  It  may  be  worthy 
of  remark  that  this  act  (speakiog  of  the  one  under  which  I  am 
proceeding)  was  passed  by  the  first  Congress  of  the  United  States 
sitting  under  a  Constitution  which  had  declared  *  that  the  privilege 
of  the  writ  of  habeas  corpus  should  not  be  suspended,  unless  when 
in  cases  of  rebellion  or  invasion,  the  puUc  safety  might  require  lU' 
Acting  under  the  immediate  influence  of  this  injunction,  they  must 
have  felt,  with  peculiar  force,  the  obligation  of  providing  efficient 
means  by  which  this  great  constitutional  privilege  should  receive 
life  and  activity  ;  for  if  the  means  be  not  in  existence,  the  privilege 
itself  would  be  lost,  although  no  law  for  its  sospeosion  should  bo 
enacted.  Under  the  impression  of  this  obligation  they  gave  to  all 
the  Courts  the  power  of  awarding  writs  of  habeas  corpus,** 

And  sgain,  in  page  101 : 

*<  If  at  any  time  the  publio  eafety  should  require  the  snspe^ou 
of  the  powers  vested  by  this  act  in  Uie  Courts  ci  the  United  Stales, 
it  is  for  the  Legislature  to  say  so.  That  question  depends  on 
political  considerations,  on  which  the  Legislature  is  to  decide. 
Until  the  Legislative  will  be  expresssd,  this  court  can  only  see  its 
duty,  and  must  obey  the  laws." 

I  ean  add  nothing  to  tiiese  elear  and  emphatic  words  of  my  greaf 
predecessor. 
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Bat  the  docamenta  before  me,  ■bow  that  tbe  military  authority 
in  this  ease  has  gone  far  beyond  the  mere  Baspension  of  the  priTi- 
of  the  writ  of  AoSecu  corput.  It  has,  by  force  of  arme,  throat  aside 
the  jadioial  anthoriUes  and  offioers  to  whom  the  oonstitntion  has 
conilde«l  the  power  and  doty  of  interpreting  and  administering  the 
laws,  and  snbstitnted  a  military  goTeroment  in  its  place,  to  be 
administered  and  ezecoted  by  military  officers.  For  at  the  time 
these  proceedings  were  bad  against  John  Merryman,  the  District 
Jndge  of  Maryland,  the  Commissioner  appointed  nnder  the  act  of 
Congress,  the  District  Attorney  and  the  Marshall,  all  resided  in 
the  city  of  Baltimorci  a  few  miles  only  from  the  home  of  the 
prisoner.  Up  to  that  time  there  had  ncTcr  been  the  slightest  re- 
sistance or  obttrnstion  to  the  process  of  any  court  or  jadioial  officer 
of  the  United  States  in  Maryland,  except  by  the  military  author- 
ity. And  if  a  military  officer,  or  any  other  person,  had  reason  to 
belicTe  that  tbe  prisoner  had  committed  any  offence  against  the 
laws  of  tbe  Uoited  States,  it  was  his  daty  to  give  ioformation  of 
the  fact  and  the  cf  idence  to  sapport  it,  to  the  Dristiot  Attorney  : 
and  it  would  then  have  become  the  duty  of  that  officer  to  bring 
the  matter  before  the  District  Judge  or  Commissioner,  and  if  there 
was  suffioieut  legal  eridence  to  justify  his  arrest,  tbe  Judge  or 
Commissioner  would  hsTC  issued  his  warrant  to  the  Marshall  to 
arrest  him ;  and  upon  tbe  hearing  of  tbe  case  would  hare  held 
him  to  bail,  or  committed  him  for  trial,  according  to  the  character 
of  the  oflfenee  as  it  appeared  in  the  testimony,  or  would  have  dis- 
charged him  immediately,  if  there  was  not  sufficient  CTidence  to 
support  the  accusation.  There  was  no  danger  of  any  obstmction 
or  resistance  to  the  action  of  tbe  civil  authorities,  and  therefore  no 
reason  whatCTer  for  the  interposition  of  the  military. 

And  yet,  under  these  circumstances  a  military  officer,  stationed 
in  PennsylTania,  without  giriag  any  information  to  the  District 
Attorney,  and  without  any  application  to  tbe  judicial  authorities 
assumes  to  himself  the  Judicial  power  in  the  District  of  Maryland ; 
undertakes  to  decide  what  constitntes  the  crime  of  treason  or 
rebellion  ;  what  CTidence  (if,  indeed  he  required  any)  is  sufficient 
to  support  the  accusation  and  jnstiQr  the  commitment ;  and  com- 
mits the  party,  without  a  hearing  even  before  himself,  to  close 
custody  in  a  strongly  garrisoned  fort,  to  be  there  held,  it  would 
seem,  during  the  pleasure  of  those  who  committed  him. 

The  Constitution  provides,  as  I  have  before  sdid,  that  <'no 
person  shall  be  deprived  of  life,  liberty  or  property,  wiUiout  due 
process  of  law.*'  It  declares  that  <*the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects,  against  unrea- 
sonable searches  and  seisures,  shall  not  be  violated,  and  no  warrant 
shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affir- 
mation, and  particnlarly  describing  the  plaoe  to  be  searohed,  and 
the  persons  or  things  to  be  seized.'*  It  provides  that  the  party 
accused  shall  be  entitled  to  a  speedy  trial  in  a  court  of  justice. 

And  these  great  and  fudamental  laws,  which  Congress  itself 
could  not  suspend,  have  been  disregarded  and  suspended,  like  the 
writ  of  habtaB  corpus,  by  a  military  order,  supported  by  force  of 
arms.  Such  is  the  case  now  before  me,  and  I  can  only  say  that  if 
the  authority  which  the  Constitution  has  confided  to  the  judiciary 
department  and  judicial  offioers  may  thus  upon  any  pretext  or 
nnder  any  circnmstanoes  be  usurped  by  the  military  power  at  its 
discretion,  the  people  of  tbe  United  States  are  no  longer  living 
nnder  a  government  of  laws,  bnt  every  citisen  holds  life,  liberty 
and  property  at  tbe  will  and  pleasure  of  the  army  officer  in  whose 
military  district  he  may  happen  to  be  found. 

In  such  a  case  my  duty  was  too  plain  to  be  mistaken.  I  have 
(Bzercised  all  the  power  which  the  Constitution  and  laws  confer 
Upon  me,  but  that  power  has  been  resisted  by  a  force  too  strong 
for  me  to  overcome.  It  is  possible  that  the  officer  who  has 
incurred  this  grave  responsitility  may  have  misunderstood  bis 
instrnctious,  and  esceeded  the  authority  intended  to  be  given  him. 
I  shall,  therefore,  order  all  the  proceedings  in  this  case,  with  my 
opinion,  to  be  fiied  and  recorded  in  the  Circuit  Court  of  the  United 
Sutes  for  the  district  of  Maryland,  and  direct  the  clerk  to  transmit 
a  copy,  under  seal,  to  the  President  of  the  United  States.  It  will 
then  remain  for  that  high  officer,  in  fulfilment  of  bis  constitutional 
obligation  to  '^take  care  that  the  laws  be  faithfully  executed,"  to 
^eterminb  what  measures  he  will  take  to  cause  the  ci?  11  process  of 
^e  United  Sutes  to  be  respected  and  enforced. 


GENERAL    CORRESPONDENCE. 

Law  SckoiarMh^ — Books, 

To  TBS  Bditobs  or  xni  Law  Joubnal. 

Juno  8, 1861. 

OiNTLBirtN, — In  tbe  Jane  number  of  yonr  Journal  yon  take 
notioe  of  certain  Soholarships,  to  be  given  by  tbe  Law  Sodety 
to  Students. 

In  the  snbjeots  of  szamination  for  tbe  first  mod  aoeond 
years,  amongst  other  works,  are  mentioned  "Stephens'  Black- 
stone's  Commentaries."  Will  you  be  so  kind  as  to  mendon, 
in  your  next  number,  what  Students  are  to  nnderstand  by  tha 
expression  *'  Stephens'  Blaokstone's  Commentaries.''  Whether 
aa  tbe  wording  would  imply,  an  edition  of  Blackatone's 
Commantaries  by  Stephens,  or  Staphena'  (own)  CommentarieB 

foanded  on  Biackstone. 

Law  Stvdimt. 


[So  far  aa  wo  can  learn,  the  latter  is  the  work  intended. — 
Eds.  L.  J.] 


Tbronto,  York  and  Fod-^SeparaHon, 
To  TBI  Editoes  or  vn  Law  Joukmal. 

GBHTidi]fXN,-^Is  it  true  that  ibe  City  of  Toronto  ia  sapar*- 
ted  from  the  United  Coontiea  of  Tork  and  Peel  for  judidal 
pnrposea  ?  Are  we  to  haye  two  balehes  of  oflioiala  in  these 
United  Coanties  t  If  so,  I  think  there  is  just  cause  of 'oom* 
plaint  Who  petitioned  for  any  anoh  obange  ?  I  have  no- 
been  able  to  aee  the  act  whioh  it  is  aaid  effects  the  change,  bnt 
shall  be  glad  to  know  something  about  it  from  you. 

Enqitibbb. 

Toronto,  June  27, 1861. 

[The  act  to  which  our  correspondent  refers  is  24  Vic.  cap. 
53.  It  is  entitled,  "  An  Act  to  provide  for  the  separation  of 
tbe  City  of  Toronto  from  the  United  Counties  of  York  and 
Peel  for  certain  judicial  purposes,"  and  declares  that  "  the 
City  of  Toronto  shall  be  deemed  a  county  for  all  matters  and 
purposes  in  the  act  menUoned  connected  with  the  adminiatra- 
tion  of  justice,"  (s.  8).  Now  we  have  neither  space  nor  in- 
clination to  specify  for  our  correspondent  all  "  the  matters 
and  purposes "  mentioned  in  the  aet.  Suffice  it  to  say  that 
the  act  contains  no  less  than  aeventeen  sections,  and  for  these 
our  correspondent  must  in  patience  wait  till  the  published 
statutes  are  distributed. — Ens.  L.  J.] 

MONTHLY    REPERTORY, 

COMMON  LAW. 
Ex.  C.  JToy,  14, 16. 

WiTRiBS  T.  Pabkbb,  ond  another  j^Fzecutriz  and  Executor  j*c.) 

SKerif — Exoeutitm-^BUl  of  SaU-^FL  Fa^Ca.  Sa^Attorwy^ 
London  Ageni^^Order  for  withdrawal  offifa,  not  a^od  Ofk^CommU 

to  Judge*s  order, 

P.  recovers  Judgment  against  F.,  and  the  Sheriff,  on  April  15, 
ssiies  under  ajS.  /a,  in  that  action  goods  of  F.  in  Hampshire.  On 
the  same  day  F,  executes  a  bill  of  sale  to  W.,  and  a  writ  otfLfa, 
in  an  actipn  %t  suit  of  W.  is  lodged  with  the  same  Sheriff!      On 


1861.] 
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Mny  1|  F.  is  taken  on  a  ea.  aa,  in  Middlesex  at  the  soit  of  P.  P's 
Attorney  in  Hampshire  thereupon  writes  to  request  the  Sheriff  of 
Hampshire  to  withdraw  from  possession  under  the  Jl,  fa.  The 
officer  in  possession  does  not,  in  fsot  withdraw ;  but  he  tells  W. 
he  will  hold  for  him  under  his  writ.  A  summons  is  subsequently 
taken  out  in  the  suit  of  P.  «.  F.  to  set  aside  the  ca,  «a.  on  the 
ground  that  no  return  had  been  made  by  the  Sheriff  to  the)!. /a., 
under  which  sheriff  then  held ;  and  an  order  is  made  by  consent 
that  F.  shall  be  dieofaarged  out  of  custody,  and  that  P.  sbsll  be  at 
liberty  to  proeeed  on  the  fi,  fa*  under  which  the  sheriff  was  in 
possession.  W.  was  Attorney  for  F.  in  the  action  of  P.  v,  F.  and 
plaintiff  in  the  action  IV.  v.  F. ;  and  the  order  abore  mentioned 
was  consented  to  by  B.  and  R.,  London  Agents  of  W.  W.  had  not 
In  fact,  given  his  consent,  but  did  not,  on  bis  knowing  of  the  order, 
inform  P.  that  he  had  given  no  consent,  nor  taken  any  steps  to 
object  to  it 

Held,  affirming  the  Judgment  of  the  court' of  Exchequer,  that 
independently  of  the  question  of  the  writ  of  fi,  fa.  at  the  suit  of 
P.  being  withdrawn  or  not,  W.  had  consented  to  the  Judge's  order, 
and  was  bound  thereby. 


BO. 


£x  PABTi  Walirb  (an  articled  Clerk),        June,  11. 

Attorney — Articled  CUrk, 

Admission  of  an  articled  clerk  to  practice  as  an  Attorney  allowed, 
although  the  usual  entries  had  not  been  made  in  the  books  at 
Judge's  chambers. 


G.  Dbslahdbs.  t.  MoGebook  and  Another*      June^  16. 

Principal  and  Agent-^Charter  Party^^Liahitily  of  Agent, 

In  a  charter  party  it  was  agreed  **  between  D.  &  Son,  owners  of 
of  the  ship  A„  of  the  one  part,  and  Q.  Brothers,  as  agents  to  F., 
of  Anamaboo,  merchants  and  charterers,  of  the  other  part  &c" 
The  Toyage,  &c.,  was  then  sot  out ;  the  words  merchants  and 
•harterers  in  the  plural  number  were  printed  and  continued  in  the 

?lnral  throughout  the  whole  charter  party.     It  was  signed  **  For 
),  &  Son.,  of  Jersey,  owners ;  B.  an  agent,  for  F  of  Auiamaboo ; 
G.  Brothers,  as  agents  " 

A/d,  affirming  the  Judgment  of  the  Court  of  Queen's  Bench, 
that  G.  Brothers  were  not  liable  on  the  charter  party  aa  principals. 


C.  P.  LooKWooD  r.  SiTiCK.  May,  22. 

Commiuion  Agente — whether  Commiaeion  to  be  paid  only  upon  goodt 
aotd  and  delivered,  or  upon  goodt  ordered  and  order  accepted. 

Where  the  plaintiff,  who  was  a  commission  agent,  agreed  with 
the  defendant  to  do  business  with  htm,  upon  the  understanding 
expresaed  in  a  letter  that  he  should  receive  a  commission  on  all 
goods  bought  by  houses  whose  accounts  were  opened  through  him 
with  the  defendauL 

Beld,  that  the  plaintiff  was  entitled  to  receive  his  oommission 
on  all  goods  ordered,  where  the  order  had  beea  aooepted,  whether 
the  order  had  been  accepted  or  not 


June,  2. 


Maokat  ▼.  FOBD. 

SUmder^PHviieged  CommwdeaUonn 

An  aetlon  of  slander  eannet  be  brought  for  anything  sidd  in  the 
regular  course  of  a  Judicial  prooeeding;  therefore,  where  an 
Attorney,  in  a  speech  for  the  defence  in  a  police  court,  said  that 
the  prosecutor  had  plundered  his  master,  and  the  prosecutor  gained 
the  verdict  in  an  action  for  slander  against  the  Attorney. 

Held,  that  the  matter  alleged  to  be  slanderous  being  relevant 
was  privileged,  and  that  a  non-auit  should  be  entered. 


C.P. 


Btchaxoson  ▼.  Dinrff. 


been  represented  by  the  defendant  brought  an  action  sgainst  Ct 
without  communicating  with  the  defendant,  C,  at  the  trial,  said 
that  the  defendant  had  no  authority  from  him  to  make  the  state- 
ment  he  did ;  and  the  plaintiff  failed  in  his  action.  He  then 
brought  an  action  against  the  defendant,  and  included  in  his 
demand  the  amount  of  costs  sustained  in  the  former  action. 

JTir/J,  that  he  could  not  recover  the  costs  paid  in  the  first  action, 
the  damage'  not  being  the  natural  and  proximate  result  of  the 
defendants  act 


Ex.  C.  Abbott  ▼.  Fbabt.  June,  20. 

Appeal  to  court  of  error — New  trial — Common  Law  Procedure  Act, 

A  Superior  Court  of  Common  Law  has  a  discretion  independently 
of  the  wish  of  the  parties,  to  order  a  new  trial  upon  any  ground 
which  appears  to  them  sufficient,  against  which  there  is  no  appeal 
to  a  court  of  error. 

Where,  upon  a  rule  obtained  in  the  court  below  to  show  cause 
why  a  verdict  entered  for  defendant  should  not  be  entered  for 
plaintiff,  or  a  new  trial  had,  the  court  ordered  a  new  trial. 

Held,  (WiLUAMS  J.,  disaentiente)  that  there  was  no  appeal  to  a 
court  of  error. 


Ex.  C  Gbbbnouoh.  v.  MoClbijuahd.  June,  16. 

Promiaory  Note — Principal  and  Surety^Equitable  defenee^Oiving 

time  to  Prineq>aL 

In  an  action  on  a  promissory  note  defendant  pleaded  by  way  of 
equitable  plea,  that  defendant  and  A.  were  joint  and  several 
makers  of  the  note,  but  that  defendant  was  surety  for  A,  to  the 
knowledge  of  plaintiff,  who  gave  time  to  A. 

add,  affirming  the  decision  of  the  Court  of  Queen's  Bench  that 
the  above  constituted  a  good  equitable  defence,  and  that  know- 
ledge alone  of  the  relation  of  principal  and  surety,  at  the  time  of 
giving  the  note,  was  sufficient,  coupled  with  the  giving  time  to  the 
principal  to  discharge  the  surety  without  any  express  agreement 
betwen  plaintiff  and  defendant  to  that  effect 


Ex.  C. 


MoBoHALD  and  another  t.  Lobobottox.       June,  16. 


Action  for  damagea^^whether  too  remote. 

The  defendant,  by  a  representation  which  tamed  out  not  to  be 
oorrect,  induced  the  plaintiff  to  buy  the  good-will  of  a  public  house 
firom  C.y  and  finding  that  the  redpts  did  not  eome  up  to  what  had  i  parties  entitled. 


Sale  of  Oooda-^Parol  Eoidenee  to  explain  written  contract — Latent 

ambiguity. 

The  defendant,  a  wool-buyer,  purchased  of  the  plaintiff's,  sheep 
farmers,  a  quantity  of  wool  described  in  the  written  contract 
simply  as  '<  your  wool."  A  previous  conversation  had  taken  place 
between  the  parties,  in  which  the  plaintiff  had  stated  that,  besides 
their  own  clip  of  wool,  they  had  -purchased  the  dips  of  four  or  five 
neighbouring  farmers,  whose  names  were  apecified,  and  that 
altogether  &e  quantity  amounted  to  **  2,800  stones,  a  hundred 
stones  more  or  less." 

Held,  in  an  action  against  the  defendants  for  not  aocepUng  the 
wool,  that  evidenoe  of  this  oonversation  was  admlssable  to  explain 
what  was  meant  by  the  term  **  your  wool." 

BM  also  (Williams,  J.,  dubitante)  that  this  conversation  was  not 
thereby  made  part  of  the  contraet,  so  that  tha  quantity  specified 
became  an  ingredient  in  the  contract,  and  that  the  contract  was 
performed  by  the  plaintiff's  sending  all  the  wool  which  they  then 
had  amounting  to  2,605  stones. 

Judgment  of  the  Queen's  Bench  affirmed. 


v.c.b: 


CHANCERT. 


Thomas  v.  Jobbs. 


May2i, 


Praetic^^Adminiatration-^Payment  of  a  'legateea'  fund  to  truateea  on 

their  undertaking  to  diatribute. 

Where,  in  an  administration  suit  some  legatees  are  dead,  the 
fund  is  insufficient,  and  an  order  has  been  made  for  distribution, 
the  court  will  orderpayment  of  all  legacies  not  originally  exceeding 
£60  to  the  trustees,  they  undertaking  to  pay  such  sums  to  the 
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M.  R.  SiooMBB  ▼.  Bdwardb.  June  22,  Jt^  2* 

WiU—CoMtruelion-^^*'  And,**  not  read  «« or  **^Oifl  over. 

A  testator  by  bis  irill  gave  certain  property  to  trustees  in  trust 
for  tbe  four  cbildren  of  bis  sister,  and  directed  tbat  **  shcwild  one 
or  more  of  tbem  decease  before  marriage,  and  leaye  no  issue,  tben 
their  part  or  parts  shall  fall  to  the  remaining  brother  or  brothers, 
or  their  issue,  share  and  share  alike.**  Two  of  the  childien  died 
unmarried,  and  without  issue.  Another  died  leaviuit  i^tTeral 
children.  The  remaining  child  died  married,  but  without  U  aving 
any  issue.  J/eM,  tbat  the  word  '*  and  **  could  not  be  cbaiif  ed  into 
**  or,  "  and  therefore  that  the  gift  over  to  the  c  h  Idrcn  {of  the 
deceased  child  did  not  take  effect. 


L.J. 


In  Bi  BuExi. 


Jane  6. 


Lwuuy^^Idiot  not  eo  found  6y  inquieition — Fund  in  Court^^  Payment 
ofdividende  to  relatives  of  the  idiot  for  hie  maintenance. 

An  idiot,  aged  29,  residing  with  his  brother  and  sister,  wa> 
entitled  to  £4,446  lis.  consols,  paid  into  court  under  the  Trustee^ 
Relief  Act,  and  also  to  other  property,  the  whole  income  of  which 
was  under  £800  a-year.  Upon,  ar^petition  presented  in  lunacy, 
and  under  the  said  act,  an  order  was  made  for  payment  of  the 
dividends  of  the  fund  in  Oourt  to  the  brother  and  sister  of  the 
idiot  so  long  as  he  abould  reside  with  them,  or  their  undertaking  to 
maintain  him. 


V.C.S. 


March  10,  12,  18,  14,  16,  May  26. 

Mittake — Famtfy  arrangement — Rectification  of  eettlement. 

Real  estate  was  settled  on  A.  for  life ;  remainder  to  B.,  his  eldest 
•on  in  tail.  B.  at  A*s.  request  Joined  with  him  in  opening  the 
entail  to  let  in  a  charge.  The  estates  were  re-settled,  and  seyeral 
years  afterwards  B.  disoovered  that  his  estate  tail  bad  been  est 
down  to  an  estate  for  life.  B.  stated  that  lie  had  Joined  in  opening 
entiul  on  the  understanding  tiiat  subject  to  the  charge  and  to  cer- 
tain modifications  in  A's.  power  of  Jointnring  and  chai^ng  portions, 
tbe  estates  should  be  settled  precisely  as  they  bad  prenoualy  been. 
A.  stated  that  he  had  been  under  the  same  impression. 

On  eridence  tbat  th«  persons  who  prepared  the  re-settlement 
had  explained  the  limiutions  to  A.  &  B.,  a  bill  filed  by  B.  to 
reoUiy  the  settlement  was  dismissed  with  cobts. 


L.C.  ft  L.L.jr. 


May,  2,  26. 


Wttiti  ▼.  Baxsb. 

WiU^OonetrueHon^Suftivor, 

Testator  by  will,  after  giting  Ineome  of  £5,000  stock  to  W.  fbr 
her  life,  gave  It  after  her  decease  to  B.  and  A.  in  equal  shares,  and 
In  case  of  the  death  of  either  of  them  in  the  lifetime  of  W.,  tben 
npon  trust,  to  pay  the  Whole  of  the  fdnd  and  interest  unto  the 
survivor  of  E.  and  A. 

ffeld,  that  A.  was  entitled  upon  tbe  death  of  S.,  Uting  W.,  to  a 
vested  and  indefeasible  interest  in  the  Aind. 


h.J. 


Feb.  27,  28,  29,  JfisrcA  1,  2,  6»  AprU  26. 


COKTBtABl  T.  TBI  KiW  BSITNSWICK   AKD  GaXADA  RaILWAT  AND 

Land  Gompant,  Limxtbd. 

Joint  Stock  Company — Purtha$er  ofekaru — B«preHntmtione  by 
Seeretary^^Suit  to  retdnd  contract. 

The  purchaser  of  shares  in  a  joint  stock  company  limited,  filed 
a  bill  to  set  aside  his  contract  on  the  ground  of  alleged  misrepre- 
sentations by  the  secretary  in  his  interviews  with  him  prior  to  the 
purchase. 

Held,  (reversing  the  Judgment  of  Vice  Chancellor  Stuart)  tbat 
tbe  evidence  showed  tbat  the  purchaser  was  not  sufficiently  apprised 
by  the  Secretary,  who  was  their  agent  for  negotiating  with  the 
purchaser,  of  the  position  of  the  company,  and  tbat  he  had  not  the 
means  of  acquiring  proper  information  about  it,  or  of  discerning 
the  misrepresentation :  that  the  company  was  bound,  by  tbe  acts 
of  its  secretary ;  that  the  purchase  most  be  set  audo,  and  the 
money  repud  with  interest 


>M.R. 


Habbim  v.  Dabbt. 


if  dy  22. 


Solicitors-Execution — Pro/eeeional  eervicee — Charye*    dieoUoteed — 

Taxation, 

Where  a  Solicitor  who  Is  appointed  as  executor,  is  authorised 
by  tbe  will  to  charge  for  his  professional  services,  he  is  only 
entitled  to  charge  for  what  are  strictly  **  professional"  services, 
and  not  for  work  done  and  services  rendered,  which  ought  to  be 
done  or  rendered  by  an  executor  in  a  lay  capacity. 

If  he  accepts  the  oflice  of  .executor,  be  nsust  undertako  its 
duties. 


REVIEWS. 


The  EcLBCTic  Magazinb  for  July  is  before  us,  oontaininfi:, 
with  a  bistorioal  portrait,  the  usual  seleetions  from  the  current 
foreign  literature.  The  present  number  is  fully  up  to  the 
standard,  having  articles  upon  history,  geoj^raphy,  and  lite- 
rary topics,  of  a  character  calculated  to  eoatain  the  high  repu- 
tation of  this  well  known  monthly. 


Blackwood's  Magazinb  for  June  opens  with  a  paper  upon 
the  **  Book  Iluoter,"  treating  of  tbe  divisions  of  that  class 
whoee  literary  Instincts  confine  them  to  tbe  collection  and  not 
the  reading  of  books.  '*  The  Honks  of  the  West"  is  a  review 
of  the  popular  work  of  M.  de  Montelambert,  under  the  same 
title.  The  next  article  is  a  review  of  "  Two  Tears  in  Switser- 
land  and  Italy,"  by  Miss  Breoser.  The  reviewer  devotes  a 
few  well-written  jpsces  to  a  orittcism  of  the  ^cnliar  theolo- 
gical opinions  of  the  authoress,  as  shown  in  tbe  anxious 
searches  for  her  free  ohnroh  to  be  reared  and  mnimated  by  the 
genial  spirit  of  benevolence  by  which  she  has  been  moved ; 
and  then  continues  with  more  general  notes  upon  the  very 
readable  book  under  notice.  Several  other  interesdng  papers 
fill  tbe  present  number,  which  eonoludes  with  the  "  Memoirs 
of  a  Tory  OentlewomaD,"  a  paper  of  the  class  atwaye  enter- 
taining, for  they  call  to  mina  the  earlier  times  of  the  mother 
eountry,  and,  in  their  notions  of  the  brilliant  men  and  beau- 
tiful women,  give  «s  a  doser  view  of  that  history  so  glorioas 
in  its  epochs. 

Thb  Montblt  Law  Bbmbtbb  (Boston)  for  Ma^  is  in  oar 
hands.  The  leading  Brtieles  are,  an  extended  ootioe  of  the 
death  of  Chief  Justice  Slmw,  of  Massachussette ;  and  a  charge 
upon  the  Law  of  Piracy,  with  an  especial  reference  to  the 
privateering  tendencies  of  tbe  so  styled  Confederate  States. 
The  number  is  concluded  with  the  reports  of  the  Supreme 
Courts  of  several  States  of  the  Union  and  a  few  English 
decisions. 


aafittssaes 


ft-£ 


*Mfii 


APPOINTMENTS  TO   OFFICE,  A.C. 

NOTARl^  FUBLta 

JAMBS  F.  BROWN,  of  Tattmto,  Baiotn^  to  bs  •  NoImt  PabUe  ia  UsMr 

OuudA.    (OMettedJon*  16,  ISOL) 

CORONERS. 

SAV1B  OAW,  lOeq^a^f,  M.B.,  to  bs  en  AMiMtoto  Cottnet  ftr  thsCtoaiitror 
WatorlocK    (QoMtiwl  Jvm  16,  ISSl ) 

OBOROB  PATON,  Biqiiin,  H.D.,  ud  HABT  A.  1IA88BT,  Bnqulie,  to  to 
Anodate  Ooronart  for  tlit  United  Ooandet  of  JNorthwabarlMid  and  Sarhuft. 
(Oovttad  June  1ft,  ISSl.) 

ROBERT  HAWDBN,  Btqnlrs,  M.B..  totem  AtKckto  Caemet  Ibr  ths  TJaltad 
Ooontlas  of  Lsoarlc  snd  Betifrvw.    (Qasetted  Job*  16, 1801.) 


TO    CO ARES  PC N O E NTS 


"H. 


iSuDpbU 
iiiMrfroi 


F.,  DcuBU.  BooTLARO.'*    Toar  litttor  of  18th  Jqim  reoelvod,  bat  md  tbe 
let  to  which  it  rafan.    Wo  ahoU  bo  gtad  to  rowHo  •  Oopj  and  aa  glad  to 
(Mr  from  you  oocaaionalty.    Too  doflorre  to  be  well  and  honestljr  anpporlad  to 
your  ondaaTooro.    Wo.  8  of  Yoi  0  aiaUad  aa  taqnsitad  to  jot  addraM. 

•*  Obaiub  DuiAim**— Und«r «  DlTlsioB  C6«rto.* 

<*UW  SnMtr'.^BM«Sttsa*>'*UBdar  ««Q>asnil  OunssponSsnea.* 
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DIARY  FOR  AUGUST. 


4.  SUNDAY  ^.^^  lOM  Amdoy  ofkir  3Vtei^. 

10.  Saturdar  ..^....  Article,  Ao,  to  be  left  with  Secretarr  Law  Society. 
U.  SUNDAY  ......  lUft  amOat  nfier  2Hfi^. 

14.  Wednetdaj  .....  Last  day  for  tenrioe  of  writ  Oouniy  Ooart. 

15.  SUNDAY  .... ...  12M  Smdag  ofter  Trinity. 

50.  ToMday.... ......  Last  day  for  notice  for  Clumoary  Kramlaation,  Tomta 

51.  Wedneedaj  «...  Long  Taoatton  mdi.* 

21.  Satorday  ~......  Last  day  to  declare  Ooonty  Ctourt 

12&.  SUNDAY........  lath  atrnday  after  2Wni^. 

20.  Monday Trinity  Term  begins. 

80.  Vridagr..... Paper  Day,  Q.  B. 

91.  Satiiid«y  ~ Paper  Day,  a  P. 


^  .DCPOBTANT  BUSINESS  NOTIOff. 

Arsoiu  inddited  to  the  I^roprUton  of  thitJbumdl  are  requested  to  remember  that 
on  our  past  dueaeeomUi  have  hetnplaeed  inthehaiuUnf  Meun.  PatUm  dbArdagK, 
AUomeygf  Sarrk,  /or  caileeUon;  and  that  oiUjf  aprvmpt  remiUamce  to  thtm  wiU 
taveeottt. 

S  ii  withgnat  reluetanee  that  the  Propridort  hone  adopted  this  oaurte;  hui  they 
hene  betn  emmptikd  to  do  to  in  order  to  anatU  thorn  to  meet  thoir  currant  cagMMei, 
which  are  very  heavy. 

Nam  thai  the  Ms^/W«iet«  of  the  Journal  UeoomereiUyadmittedjUwotddnatbeun' 
rooMofuMe  to  expect  that  t/ie  Ftofution  and  Offleert  nfthe  Oourtt  wouid  aooord  it  a 
iboraltupport,  intteodqfattowingthemodifettobeouedfortheirtubter^ptiont* 


TO  OOBBSSPONDXNTS— AetasfiMve. 


^t  iCpper  iS^auak  fato  JuutuaL 


AUGUST,  1861. 


THE  ACT  FOB  TUE  BETTER  ASSIGNMENT  OF  DOWER. 


The  laW|pf  Dower  in  Upper  Canada  has  always  been  a 
subject  of  much  perplexity  to  the  lawyer,  and  of  more  or 
ksa  oppressioa  to  the  land-owner. 

While  dower  was,  in  theory,  for  the  support  of  the 
widow,  in  practioe  it  yielded  her  little  or  nothing,  and, 
worse  still,  caused  much  loss  to  the  owner  of  the  fee. 

This  being  the  case,  the  aim  of  the  doweress  was  rather 
to  levy  a  money  oompensation  than  to  have  the  enjoymetU 
of  one-third  of  a  badi4ot,  whioh,  owing  to  the  existenoe  of 
the  primeval  forest,  she  could  not  onltivate,  or  even  one- 
third  of  a  lot  partly  cleared,  of  which,  for  want  of  means, 
she  could  make  no  use. 

In  truth  no  greater  punishment  could,  in  many  cases,  be 
inflicted  upon  the  claimant  than  to  admit  her  claim,  and  to 
permit  her  to  take  possession  of  that  which  apparently  she 
80  earnestly  prised.  But  even  herethere  was  a  difficulty : 
parties,  owing  probably  to  the  &ot  that  the  daim  for  one- 
third  of  the  land  was  only  a  pretence,  could  not  agree  upon 
the  portion  to  be  assigned,  and  an  action  for  dower,  with 
its  attendant  expenses,  was  the  consequence. 

Then,  suppose  the  right  to  dower  conceded,  was  it  just 
to  allow  the  widow  to  have  not  only  one-third  of  the  lot  as 
left^  by  her  deceased  husband,  but  at  the  same  time,  in 
consequence  of  her  own  neglect  to  claim  immediate  dower, 
to  give  her,  by  way  of  damages  for  detention,  the  benefit] 


of  subsequent  improvements  7  Was  it  fair  to  carve  out  of 
the  centre  of  a  farm  one-third  of  it,  so  as  to  render  the 
working  of  the  remainder  ruinously  expensive  f  Was  it 
right  for  the  law  capriciously  to  impoverish  any  of  her 
Majesty's  subjects  without,  at  least,  a  corresponding  benefit 
to  her  who  put  the  law  in  motion  ?  These,  and  similar 
questions  without  number,  were  daily  asked,  but  owing  to 
the  vexatious  state  of  the  law,  could  not  be  satisfactorily 
answered. 

The  Legislature  has  at  length  made  an  attempt  to  place 
the  law  of  dower  upon  a  more  satisfactory  footing  in  passing 
the  act  24  Vic.  cap.  40,  intitled  ''  An  Act  for  the  better 
assignment  of  Dower  in  Upper  Canada.''  It  is  confined  to 
Upper  Canada,  and  does  not  affect  cases  whefe  the  right  to 
dower  has  become  consummate  by  the  death  of  the  hus- 
band before  18th  May^  1861 :  (s.  16). 

It  is  by  this  act  enacted  that  **  In  estimating  damages 
for  detention  of  dower  nothing  shall  be  allowed  for  the  use 
of  permanent  improvements  made  after  the  alienation  by, 
or  deatK  of,  the  husband  of  the  claimant"  (s.  17) ;  and 
that  ''  no  action  for  dower  shall  be  brought  but  within 
twenty  years  from  the  death  of  the  husband  of  the  person 
claiming  dower,  nor  until  onp  calendar  month's  notice,  in 
writing,  demanding  the  same,  has  been  given  by  the  claim- 
ant to  the  tenant  of  the  freehold :"  (s.  18.)  It  is  abo, 
very  properly  enacted,  that  no  such  action  shall  be  hereafter 
brought  ^^  in  case  the  claimant  joined  in  a  deed  to.convey 
the  land  or  release  dower  therein  to  »  purchaser,  though 
the  acknowledgment  required  by  law  at  the  time  may  not 
have  been  had,  or  though  any  informality  may  have  occur- 
jred  in  respect  thereof :"  (s.  19.) 

The  leading  features  of  the  act,  however,  are  two  :  first, 
to  provide  fiicilities  for  the  issue  of  a  writ  of  assignment  of  ' 
dower;  and,  secondly,  to  provide  a  means  whereby  the 
assignment  of  dower  may  be,  as  &r  as  possible,  reasonable 
and  just. 

FacilUiafor  itsue  of  writ, — Where  th^re  exists  an  out- 
standing daim  for  dower  in  any  real  estate  in  Upper 
Canada,  and  the  owner  of  the  real  estate  acquiesces  therein 
and  is  willing  to  assign  dower,  but  the  parties  are  not 
agreed  as  to'  the  admeasurementi  it  is  made  lawful  for 
either  of  the  parties  to  apply  to  a  judge  of  either  of  the 
superior  courts  of  common  law,  or  to  the  judge  of  the 
county  court  of  the  county  in  which  the  lands  Hq,  out  of 
which  dower  is  demanded^  for  a  writ  of  assignment  of 
dower :  (s.  2.)  It  must  be  made  to  appear  to  the  satisfac- 
tion of  the  judge,  by  evidence  on  affidavit,  (intitled,  it  is 
presumed,  in  one  of  the  courts)  that  the  parties  i^ree  as  to 
the  existence  of  the  right  of  dower.  This  is  the  founda- 
tion of  the  summary  jurisdiction.  When  it  is  established 
to  the  satisfaction  of  the  judge  he  is  authorised,  without 
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suit  or  other  proceediDg,  to  order  the  writ  of  assignment  of 
dower  to  issue  to  the  sheriff  of  the  county  in  which  the 
land  lieS;  out  of  which  the  dower  is  demanded.  So,  when- 
ever, a  widow's  right  to  dower  is  established  in  an  action 
for  that  purpose,  she  is  entitled  to  sue  out  from  the  court 
in  which  the  action  is  brought  a  writ  of  assignment  of 
dower,  under  the  provisions  of  the  act.  The  writ  must, 
of  course,  in  this  case  be  sued  out  upon  the  judgment,  and 
in  any  case  be  directed  to  the  proper  sheriff:  (s.  1.) 

Form  of  writ, — The  Legislature  has  not  given  the  form 
of  the  writ  intended,  but,  on  the  contrary,  declared  that  the 
superior  courts  of  common  law  shall  frame  a  form  of  writ 
of  assignment  of  dower,  and  fieri  facias  for  costs,  adapted 
to  the  provisions  of  this  act  and  any  other  act  in  force  in 
Upper  Canada  relating  to  dower :"  (s.  15.) 

Duty  ofzhertffupon  receipt  of  the  writ, — It  is  made  the 
duty  of  the  sheriff  to  whom  the  writ  is  directed,  to  appoint 
three  reputable  and  disinterested  freeholders  commissioners, 
for  the  purpose  of  making  admeasurement  of  the  dower. 
The  appointment  must  be  by  an  order  which  shall  specify, 

1.  The  lands  of  which  dower  is  to  be  admeasured )  and, 

2.  The  time  at  which    the  commissioners  shall  report: 

(8.    3  ) 

OcUk  of  Commiseioners, — Before  entering  upon  their 
duties  the  commissioners  must  take  an  oath  of  office.  No 
form  of  oath  is  given,  but  it  must  be  to  the  effect  that 
<<  they  will  faithfully,  honestly  and  impartially  discharge 
the  duty  and  execute  the  trust  reposed  in  them  by  the 
appointment''  The  oaih  may  be  administered  by  the 
sheriff  who  made  the  appointment,  or  before  some  officer 
authorized  to  take  affidavits :  (s.  4.)  There  is  no  obliga- 
tion on  the  part  of  any  person  to  accept  of  the  appoint- 
ment. It  may  be  refused,  and  even  if  accepted  it  would 
appear  may  be  neglected  without  any  very  serious  conse- 
quences. It  is,  however,  to  be  presumed  that  any  person 
who  takes  the  oath  '<  faithfully,  honestly  and  impartially" 
to  discharge  the  duty  will  not  be  guilty  of  neglect. 

Provision  in  case  of  death  or  resignation  of  Commis. 
sioners, — ^If  the  persons  appointed  commissioners,  or  any  or 
eithw  of  them  die,  resign,  neglect  or  refuse  to  serve,  others 
may  be  appointed  in  their  pbices  by  the  sheriff.  Persons 
80  appointed  must  take  the  oath  before  mentioned. 

General  duty  of  Commissioners, — The  commissioners 
are  required  «  as  speedily  as  possible  "  to  lay  off  the  one- 
third  of  the  lands  embraced  in  the  order  for  that  appoinir 
ment,  as  the  dower  of  the  widow.  The  part  so  admeasured 
and  laid  off  must  be  by  the  commissioners  designated  with 
posts,  stones,  or  other  permanent  monuments :  (s.  5,  sulr- 
8.  1). 

Euk  to  be  observed  as  to  improvements. — In  making  the 
admeasurement,  the  commissioners  are  required  to  take 


into  view  any  permanent  improvement  made  upon  the 
lands  embraced  in  the  order,  by  any  guardian  or  minor 
heir,  or  other  owner,  since  the  death  of  the  landlord,  or 
since  the  time  that  the  lands  came  to  be  owned  by  any 
person  or  persons  by  the  alienation  of  the  husband  or  by 
title  derived  through  him.  If  practicable,  the  commission- 
ers must  award  the  improvement  within  that  part  of  the 
dower  not  allotted  to  the  widow.  If  not  practicable  so  to 
award  it,  they  shall  make  a  deduction  from  the  lands 
allotted  to  the  widow  proportionate  to  the  benefit  she  will 
derive  from  such  part  of  the  improvenfents  as  may  be 
included  in  the  portion  assigned  to  her :  (s.  5,  snb-s.  2). 

Power  to  award  annuity  in  lieu  of  Dower. — ^It  is  not 
under  all  circumstances  imperative  upon  the  commissionen 
to  make  an  actual  assignment  of  dower.  If  from  the  im- 
provements upon  the  land  or  other  peculiar  circumstances, 
the  commissioners  find  that  an  assignment  of  dower  cannot 
be  so  made  as  to  be  fair  and  just  to  aU  parties  by  metes  and 
bounds,  they  may  assess  the  amount  of  a  yearly  sum  of 
money  in  lieu  thereof.  In  assessing  the  annuity  they  must 
take  evidence  of  all  &ct8  and  circumstances  relating  to  the 
lands,  and  the  improvements  thereon,  making  allowances 
for  the  improvements  in  the  same  way  as  would  have  been 
done  had  the  assignment  been  made  by  metes  and  bounds. 
The  evidence  ajiould  be  taken  in  writing  on  oath  and  be 
subscribed  by  the  witnesses.  It  must  be  returned  to  the 
Sheriff:  (s.  5,  sub-s.  8). 

Annuity — its  effect^  and  how  recoverable. — ^The  annuity 
will  be  a  lien  upon  the  entire  of  the  lands,  unleas  the  com- 
missioners think  it  just  to  confine  it  to  a  part,  and  then 
only  to  such  part  It  will  be  payable  as  the  commissionera 
may  direct,  and  recoverable  by  distress  in  the  same  manner 
as  rent.  The  usual  personal  remedy  against  the  owners  of 
the  land  may  also  be  preferred  and  be  had  :  (s.  5,  sub-s.  4). 

Employment  of  a  surveyor. — When  an  admeasurement 
is  necessary,  the  commissioners  may  employ  a  surveyor 
with  necessary  assistants  to  aid  them  in  the  admeasurement : 
(s.  5,  sub-s.  6). 

Report  of  Commissioners. — The  report  or  return  must 
be  by  the  commissioners  directed  to  the  sheriff,  with  a  full 
and  ample  report  of  their  proceedings,  with  the  quantity, 
courses,  and  distances' of  the  land  admeasured  and  allotted 
to  the  widow,  with  a  description  of  the  posts,  stones,  and 
other  permanent  monuments  thereof :  (s.  5,  sub-s.  5). 

Controlling  power  of  Sheriff — Confirmation  of  Report. 
— The  sheriff  is  empowered  upon  the  application  of  the 
commissioners  or  of  either  party,  to  enlarge  the  time  for  mak- 
ing the  report.  He  may  also  by  order  compel  the  report  or 
discharge  the  commissioners  neglecting  to  make  the  same, 
and  appoint  others  in  their  places,  (s.  6).  When  the 
feport  is  made,  he  may  at  the  time  for  receiving  it,  or  at 
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such  other  time  -to  which  the  hearing  shall  have  been  ad- 
journed on  good  cause  shown  set  aside  the  report  and 
appoint  new  commissionen  as  often  as  may  be  necessary. 
If  not  set  aside,  the  sheriff  is  required  bj  order  to  be 
endorsed  on  the  wdt  to  confirm  the  report  and  admeasure- 
ment :  (s.  7). 

Report  when  absolute. — The  report  when  made  and  con- 
finned  is  to  be  filed  with  the  proceedings  in  the  cause 
thirty  days  thereafter :  (s.  6).     The  report  so  made  and 


confirmation,  unless  appealed  from  is  binding  and  conclu- 
sive upon  all  parties  to  the  action  in  which .  the  writ  of 
assignment  of  dower  was  issued :  (s.  8). 

Right  of  appeal. — Any  party  interested  may  appeal 
from  the  order  of  confirmation  of  the  report  of  the  com- 
missioneTB  in  the  court  in  which  the  proceedings  have  been 
carried  on.  The  appeal  must  be  made  within  thirty  days 
after  the  order  of  confirmation  :  (s.  9). 

Mode  of  appeal^  bond,  &c, — The  appeal  must  be  filed 
with  the  sheriff  who  granted  the  order.  It  will  not,  how- 
ever, be  effectual  or  valid  for  any  purpose,  until  a  bond  to 
the  adverse  party  is  executed  by  the  appellant,  and  filed 
with  the  sheriff  with  security  to  be  approved  by  him.  The 
approval  must  be  evidenced  by  an  indorsement  on  the 
bond.  The  bond  itself  must  be  in  the  penal  sum  of  8100> 
and  conditioned  for  the  diligent  prosecution  of  the  appeal, 
and  of  all  costs  that  may  be  adjudged  by  the  court  against 
the  appellant:  (s.  10.) 


ment  be  liad,  as  the  court  may  direct :  (s.  12).  The  court 
itself  may,  if  it  see  fit,  appoint  the  commissioners :  (i&). 

Duty  of  Bheriff  if  no  appeal. — If  there  be  no  appeal 
within  the  time  limited  for  the  purpose,  it  is  the  duty  of  the 
sheriff  to  deliver  possession  of  the  land  admeasured  to  the 
claimant  for  her  dower,  and  she  may  hold  the  same,  subject 
to  the  payment  of  all  taxes  and  charges  accruing  thereon 
subsequent  to  her  taking  possession :  (s.  8). 

CosU. — In  all  cases  where  a  widow's  right  to  dower 


confirmed  at  the  expiration  of  thirty  days  from  the  date  of  ^  established  in  an  action  for  that  purpose,  the  coste  of 


duty  of  the  sheriff  with  whom  the  appeal  bond  is  filed ;  1. 
To  transcribe  the  order,  evidence,  report,  and  other  pro- 
ceedings had  before  him,  together  with  the  appeal;  2.  To 
certify  the  same  under  his  official  seal ;  and,  3.  To  transmit 
the  same  to  the  proper  officer  of  the  court  appealed  to : 
(s.  11). 

Review  of  proceedings  hy  the  court. — ^The  court  to  which 
the  appeal  is  made,  is  required  to  proceed  at  the  next 
ensuing  term  after  the  transmission,  and  not  later  than  the 
second  term  after  the  making  of  the  order  appealed  from, 
to  review  the  proceedings  upon  the  application,  and  to  do 
therein  ''  what  shall  be  just :''  (s.  11). 

Hearing  of  appeal. — ^The  hearing  shall  be  brought  on  by 
the  ordinary  practice  as  in  cases  of  an  appeal  from  the 
County  Court,  and  the  court  may  by  rule  direct  further 
returns  from  any  sheriff  whenever  the  same  shall  be 
necessary :  (s.  14). 

Proceedings  upon  reversal. — ^In  case  of  the  reversal  of 
the  order  of  confirmation,  the  court  is  to  cause  the  same  to 
be  certified  to  the  sheriff  making  the  order,  to  the  end  th^t 


proceedings  for  the  assignment  of  dower  follow  the  suit, 
and  are  recoverable  by  writs  of  fieri  facias  from  the  goods 
and  chattels  or  lands  of  the  defendant  in  the  suit :  (s.  13). 
In  all  other  cases,  the  costs  are  in  the  discretion  of  the  court 
or  judge  that  issues  the  writ  of  assignment  of  dower :  (75). 
But  in  both  classes  of  cases  all  costs  in  appeal  are  in  the 
discretion  of  the  court  of  appeal :  (/&).  Power  is  conferred 
upon  the  Superior  Courts  of  Common  Law  to  settle  the 
fees  to  be  allowed  to  the  sheriff,  commissioners,  and  all 
others  for  services :  (s.  15). 

Registry  of  report. — A  certified  copy  of  the  report  may 
be  registered  in  the  registry  office  for  the  county  where 
the  lands  are  situate :  (s.  6). 


ORDERS  OF  THB  COURT  OF   CHANCERY. 

29TH  JUNE,  1801. 


PBO  OONHSSO-SKRIMa  DOWN. 

Where  a  bill  has  been  ordered  to  be  taken  pro  ea^feato,  the  caase 

r>.       ^«-^«v«  .-r.  •  «,i  ^"^J  thereapon  be  set  down  to  be  heard ;  bat  the  day  for  which 

Duty  of  tkenff  when,  hond  approved.— li  la  made  the  «,,  ..ne  is  w  mt  down  is  to  be  not  1«m  than  ten  days  from  the 


'setting  down  thereof,  unless  the  Court  think  fit  to  appoint  a  special 
day  for  the  hearing  thereof. 

MOTION  fOR  niGBB& 

Where  a  party  has  giren  notice  of  motion  for  decree,  he  is  to 
set  the  cause  down  to  be  heard  on  such  motion  not  less  than  ten 
days  before  the  day  for  which  such  notice  is  given,  unless  he  shall 
haTO  obtained  an  order  allowing  a  less  time  for  such  purpose. 

Motions  ibr  decrees  are  to  be  allowed  onlj  in  three  classes  of 
cases,  namely: — 

First — Where  there  is  no  eyidenoe. 

Second — Where  the  eyldence  consists  only  of  documents,  and 
^neh  affida^ts  as  are  necessary  to  prove  their  execution  or  identity, 
without  the  necessity  of  any  cross-examination. 
*  Third — Where  infants  are  concerned,  and  erldenee  is  necessary 
only  so  far  as  they  are  concerned  for  the  purpose  of  proving  facts 
which  are  not  disputed :  but  this  order  la  not  to  apply  to  cases  in 
which,  but  for  this  order,  the  court  would  grant  leave  to  serve 
short  notice  of  motion  for  decree  in  order  to  prevent  irreparable 
injury. 


DILEYIBT  OF  F068B8SI0N  AITKB  fINaL  lORlCLOSDBX. 

In  any  suit  for  foreclosure  or  for  redemption,  the  mortgagor  or 
other  person  entitled  to  the  equity  of  redemption^  being  in  posset- 
new  commissioneis  may  be  appointed  or  a  new  admeasure- 1  sion  of  tiie  premises  foreclosed,  may  be  oidered  to  deliver  up 
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pooflMsion  of  the  same  npoD  or  ftfter  fioftl  order  for  foreclosure,  or 
for  the  dismieul  of  the  lull,  as  the  case  may  be. 


PARTUE8  INTKRESTED  IN  THE  EQmTir  OT  RIDEMmON  MADE 
PARTUS  IN  THE  MA8TER*8  OrtlGE. 


In  any  case  in  wkioh  it  shall  appear  eendnclTe  to  the  ends  of 
Joatiee  that  partiea  interested  in  the  equity  of  redempUon  should 
be  allowed  to  be  made  parties  in  the  Master's  Office,  by  reason  of 
the  parties  so  xntereeted  being  nnmerons  or  otherwise,  it  shall  be 
competent  to  the  Court,  at  the  hearing,  or  afterwards,  to  direct 
that  parties  so  interested,  may  be  made  parties  in  the  Master's 
Office,  upon  snch  terms  as  to  the  Conrt  shall  seem  fit ;  snch  order 
to  be  only  made  where  one  or  mofe  parties  interested  la  the  equity 
of  redemption  are  already  before  the  court 

DBrBNOANT  ABSOOHBINa  Oft  BBINa  00MOSAUU>. 
In  ease  it  appears  to  the  court  by  sufficient  oTidence,  that  any 
defendant  ag^nst  whom  a  bili  has  been  filed,  has  been  within  the 
Jnrisdictlott  of  the  Conrt  at  some  time,  not  more  than  two  years 
befbre  the  filing  of  the  bill,  and  that  euoh  defendant,  after  dne 
diligence,  oannot  be  found  to  be  serred  with  an  office  copy  of  the 
bill,  and  that  there  isjgood  reason  to  beiicTe  that  he  has  absconded 
from  the  jurisdiction,  or  that  he  is  coooealed  within  the  same,  the 
court  may  make  such  order  as  is  prescribed  by  section  7th  of  the 
0th  of  the  General  Orders  of  June,  1868. 


APPOINTiaraTS  AND  N0XI0B8  IN  THE  MAEIB'a  QfliaB. 

Where  the  Master  shall  direct  that  parties  not  in  attendance 
before  him  shall  be  notified  to  attend  before  him  at  acme  Aitnre 
day,  or  for  different  purposeo  at  different  future  days,  it  shall  not 
be  necessary  to  issue  separate  warrants,  but  the  parties  shall  be 
notified  by  one  appointment,  to  be  signed  by  the  Master,  of  the 
proceedings  to  be  taken,  and  of  the  timee  by  him  appointed  for 
taking  the  same. 

In  cases  where  parties  are  notified  by  appointment  firom  the 
Master,  of  proceedings  to  be  taken  before  him,  no  warrants  shall 
be  issued  as  to  snch  parties  in  relation  to  the  same  proceedings. 

ParUes  making  deftkult  upon  suek  appointments,  are  to  be  sub- 
ject to  the  same  consequeaoea  aa  if  warrants  had  been  serred  upon 
them. 


TAXATION  Of  OOflta. 

Where  costs  are  awarded  to  be  paid,  it  shall  be  competent  to  the 
Master  in  Ordinary  to  tax  the  same,  without  any  express  reference 
to  him  for  that  purpose. 

PATIIENT  or  MORTOAOE  MONET. 

Where  the  Master  is  directed  to  appoint  mortgage  money  to  be 
paid  at  some  time  and  place,  he  is  to  appdnt  the  same  to  be  paid 
into  acme  Bank  at  its  head  office,  or  at  some  branch  or  agency 
office  of  such  Bank,  to  the  joint  credit  of  the  party  to  whom  the 
game  is  made  payable,  and  of  the  Registrar  of  this  court;  the 
party  to  whom  the  same  is  made  payable,  to  name  the  bank  into 
which  he  desires  the  same  to  be  pMd,  and  the  Master  to  name  the 
place  for  such  payment 

Where  money  is  paid  into  soma  Bank,  in  pursnanoe  of  such 
appointment  aforei^  it  shall  ba  competent  ta  the  party  paying 
in  the  same,  to  pay  the  same  either  to  the  cwdit  of  the  party  to 
whom  tha  eame  is  made  pnyaUe,  er  to  the  joint  oredit  of  tuoh 
party  and  the  R^gUtrar.    If  the  same  be  paid  to  the  sde  credit 


of  the  party,  such  party  shall  be  entitled  to  receive  the  same 
without  the  order  of  this  <u>urt 

Where  default  is  made  in  the  payment  of  money  appointed  under 
this  order  to  be  paid  into  any  Bank,  the  ceHiftoate  of  the  cashier, 
where  the  same  is  made  j>ayable,  wr  of  other,  the  like  Bank  olBeer, 
shall  be  sufficient  eridence  of  such  default  Whera  the  affidatil 
of  the  party  entitled  to  recelTe  the  same  Is  by  the  present  praetioa 
required,  the  like  affidarit  shall  still  be  neoessaiy. 

OUNDUCT  OV  lALE. 

Where^  upon  a  bill  for  foreclosure,  a  sale  is  asked  for  liy  a  da* 
fendant,  it  ihall  be  competent  to  the  court  to  require  as  a  condition 
that  the  party  asking  the  same,  shall  conduct  the  sale  at  his  own 
expense,  dispensing  in  such  case  with  a  deposit,  if  the  conrt  shal^ 
think  fit 


NOnOBS,  APP0INTXBNT8,  Aa^  HOW  TO  BE  EKRTXD. 

The  General  Order  of  this  Court,  number  48,  is  altered  and 
varied  in  the  fbllowing  particulars : 

Where  the  pleadings  in  any  cause  have  been  filed  in  the  offiee 
of  the  Registrar  of  the  Court,  at  Toronto,  6r  in  the  office  of  any 
Deputy-Registrar,  all  notices,  appointments,  warrants,  and  other 
documents  and  written  communications  ^n  relation  to  matters 
transacted  in  Court  or  Chambers,  or  In  the  ofllce  of  the  Master  or 
Registrar,  which  do  not  require  personal  service  upon  the  party  to 
be  ailected  thereby  are  to  be  serred  upon  the  Solicitor,  when  ra> 
siding  in  the  City  of  Toronto ;  and  when  the  Micitor  to  be  served 
resides  elsewhere  than  in  the  City  of  Toronto,  then  such  noticesi 
appointments  warrants,  and  other  documents,  and  written  commu- 
nications aforesaid,  may  be  served  either  upon  snch  Solicitor,  or 
upon  his  Toronto  Agent,  namec^in  the  "Solicitors'  and  Agents* 
Book ;  unless  the  Court,  or  a  Judge  thereof,  or  a  Master,  befbre 
whom  any  such  proceeding  may  be  had  shall  give  any  direction  aa 
to  the  Solicitor  upon  whom  any  such  notice,  appointment,  warranty 
or  other  document  or  written  communication  shall  be  served.  And 
if  any  Solicitor  neglect  to  cause  such  entry  to  be  made  in  **  tha 
Solicitors'  and  Agents'  Book,"  as  is  required  by  the  above  genera! 
order,  the  leering  a  copy  of  any  such  notice,  appointment,  wa^- 
rant,  or  other  document,  or  written  communication  for  the  BoHmtor 
neglecting  as  aforesaid.  In  the  office  of  the  Registrar,  is  to  be 
deemed  suffiment  serrice,  unless  the  Court  direct  otherwise. 

ArFIDAVITS  ON  APPUCATI0N8  TO  OOURT. 

Section  8,  of  Qeneral  Order,  number  40,  is  hereby  abolished, 
except  as  to  affidarits  in  support  of  09  parte  applications ;  but  this 
order  is  not  to  be  taken  to  warrant  the  taxation  of  oosts  of  obtain- 
ing office  copies  of  affidarits,  for  use  upon  the  hearing  of  any 
matter,  by  the  party  on  whoee  behalf  the^y  are  filed. 

Affidarits  except  upon  ez  parte  applications,  must  be  filed  before 
they  can  be  used ;  and  affidarits  in  answer  must  be  filed  not  later 
than  the  day  before  that  appointed  for  the  hearing  of  the  motion. 

PROCEEDING  WHERE  STATE  OP  AOOOTTNT  CHANGED  AITER  DECREE 

OR  REPORT. 

In  cases  where  after  a  decree  or  decretal  order  for  the  sale  or 
foreclosure  of  mortgage  prot>erty  the  state  of  the  account  asoer- 
taind  by  decree  or  decretal  order,  or  by  the  report  of  the  Master, 
shall  be  changed  by  payment  of  mon^,  by  receipt  of  rents  and 
profits,  by  occupation  rent,  or  otherwise,  befbre  final  order  for 
isreelosure  or  sale  obtained,  it  shall  be  competent  to  the  plaintiff  or 
other  party  to  whom  the  mortgage  money  la  payable,  to  giva  notiea 


1861.] 


LAW   JOURNAL. 


197 


9E9S 


to  the  party  by  whom  th«  SMne  is  payable,  that  he  girea  him 
credit  a  aum  oertain  to  be  named  in  anoh  notioe,  and  that  he 
elaims  that  there  remains  due  to  him  in-respeot  of  saoh  mortgage 
money  for  a  sum  certain,  to  be  also  named  in  saoh  notice ;  and  in 
case  upon  Uie  final  order  for  forolosore  for  sale  being  applied  for, 
the  judge  shall  think  the  sums  named  in  snch  notice  proper  to  be 
allowed  and  paid  nnder  the  cironmstances,  the  order  for  final 
f  oreclosnre  is  to  go  without  Airther  notice,  unless  the  judge  shall 
direct  notice  to  be  giyen,  or  it  riiall  be  competent  to  the  party  to 
whom  the  mortgage  money  is  payable,  to  apply  to  a  judge  in 
Chambers  for  a  reference  to  a  master,  or  for  an  appointment  to  fix 
such  sums  respectlTcly,  and  in  the  latter  case  either  upon  notice, 
or  exparte^  as  the  judge  may  think  fit,  and  the  order  to  be  made 
thereupon  is  to  be  serred,  or  serrioe  thereof  dlspented  with,  as 
the  judge  may  direct. 

It  shall  be  competent  to  the  party  to  whom  such  notice  may  be 
giTen  to  apply  to  a  judge  in  Chambers  for  an  appointment  to 
ascertain  and  fix  the  amounts  proper  to  be  allowed  and  pud  in- 
stead of  the  amounts  mentioned  \xl  such  notice ;  or  for  a  reference 
to  a  master  for  a  like  purpose ;  and  in  case  the  judge  shall  think 
a  reference  to  a  master  proper,  the  same  may  be  made  tx  parte, 
unless  the  judge  shall  otherwise  direct 


APPEALS  JTBOM  HASTEB'S  REPORTS. 

Section  17  of  General  Order  42,  is'  alAered  and  Taried  in  the 
following  particular  t — 

Beports  become  absolute,  without  order,  confirming  the  same 
at  the  expiration  of  fourteen  days  after  the  filing  thereof,  unless 
appealed  from.  An  appeal  shall  lie  to  the  court  upon  the  motion* 
at  any  time  from  the  signing  pf  the  report,  to  the  expiration  of 
fourteen  days  from  the  filing  of  the  same  in  respect  of  the  finding 
of  the  the  master  upon  any  matter  presented  in  his  office  for  his 
decision,  without  ottjections  or  exceptions  being  preyiously  taken. 

It  shall  be  competent  for  any  party  affected  by  the  report  to  file 
the  same,  or  a  duplicate  tiiereof,  and  the  filing  of  su<di  duplicate 
shall  haTO  the  same  eifeot  for  the  purposes  of  this  order  as  the 
filing  of  the  report,  by  the  party  taking  the  same. 

J.  C.  P.  Esnx,  V.  C. 
J.  G.  Spragos,  V.  C. 
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ARTICLED  CLERKS*  EXAMINATION. 


BLACKSTONE,  VOL.  I. 

1.  Into  what  two  classes  does  Blackstone  divide  the  relations  of 
persons. 

2.  What  are  the  three  ahiolmU  rights  of  individuals  t 

8.  How  are  parliaments  dissolved  t    Is  their  any  provincial 
statute  on  this  point  f 


SMITH'S  MEBCANTILB  LAW. 

1.  <*  I  promise  to  pay  to  A.  or  order  iB50  on  demand,  in  goods :" 
is  this  a  good  prosrissory  note  f    Qive  your  reasons. 

2.  What  is  requisite  to  a  valid  sale  of  goods  over  the  value  ef 
ten  pounds  f  Does  it  make  any  diiference  whether  the  goods"Me 
in  existence  at  the  time  of  thesalet 


8.  What  is  the  effect  of  mentioning  no  time  for  payment  in  a  bill 
or  note  T 

4.  What  are  general  and  particular  liens,  and  how  are  they  re- 
spectively looked  upon  by  the  law  T 


WILLIAMS  ON  REAL  PBOPERTT. 

1.  What  are  the  rarious  kinds  of  estates,  in  real  property,  and 
how  are  they  transferable  T 

2.  What  is  a  <*  use  T"  and,  in  connexion  with  this,  explain  the 
operation  of  a  conveyance  under  the  Statute  of  Uses. 

8.  Explain  the  nature  of  a  mortgage,  and  the  respectiTO  rights 
of  the  mortgagor  and  mortgagee. 
4.  Define  a  ''  roTersion,"  and  mention  some  of  its  incldentd. 


STORFS  EQUITT  JURISPRUDENCE. 

1.  Explain  the  origin  of  equity  jurisprudence,  and  distinguish 
between  courts  of  law,  and  courts  of  equity,  strictly  so  called. 

2.  Give  the  general  heads  of  equitable  relief,  with  examples  to 
illustrate  your  meaning. 

8.  Explain  « marshalling,"  and  "substitution"  or  ''sobrogp^ 
tion." 
4  What  is  the  nature  of  the  remedy  by  <*  ii^unotion." 


STATUTES  AND  PLEADING  OF  THE  COURTS. 

L  What  is  an  avowry  and  cognisance  t 

2.  What  is  the  effect  of  a  creditor  obtaining  judgment  against 
his  debtor  as  an  absconding  debtor,  where  it  afterwards  appears 
to  the  court  that  such  debtor  was  not  an  absconding  debtor  f 

8.  What  is  the  oourse  to  be  pursued  when  a  plaintiff  dies  during 
the  progress  of  a  suit  t 

4.  In  what  oases  can  the  court  or  a  judge  direct  that  a  plaintiff 
shall  be  at  liberty  to  proceed  against  an  absent  defendant  without 
his  having  entered  an  appearance  T 

6.  What  is  the  penalty  inourred  by  a  tenant  whg  is  served  iHth 
a  writ  of  ^ectment,  and  omits  to  notify  the  same  to  his  landlord  ? 

6.  What  are  the  requisites  of  a  bill  and  answer  respeotiTely  t 

7.  What  changes  haye  the  general  orders  introduced  as  to 
«  parties?" 

8.  What^s  the  practice  in  this  country  and  in  England  respect- 
ing as  to  obtaining  "  discovery  t" 

9.  How  far  are  persous  interested  in  a  suit  admissible  as 
witnesses  T 


EXAMINATION  FOR  CALLS. 


TAYLOR  ON  EYIDENCS. 

1.  Of  what  facts  are  the  entries  of  a  deeeased  person  a| 
interest,  and  in  the  ovdinary  course  of  business,  respectively  evi- 
dence, is  there  any  and  what  differcsMC  between  them  in  this 
respect  t 

2.  Explain  the  rule  that  there  are  no  degrees  of  secondary  evi- 
dence. Would  this  rule  make  a  copy  of  a  copy  sufllci«nt|  in  cases 
where  secondary  evidence  is  adndssible  T    Give  your  reasons. 

8.  Mention  some  cases  in  which  evidence  is  excluded  on  the 
grounds  of  public  policy. 

4.  Mention  some  cases  in  which  a  notice  to  produce  is  not 
necessary  for  the  puipoie  of  letting  in  seoondavy  evidenoe^ 
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BTLK8  ON  BILLS. 

1.  li  ft  debt  dae  from  a  third  person  to  A.  a  good  eonBideration 
for  a  note  payable  in  futuro,  giten  by  B.  to  A.  T    Give  your  reasons. 

2.  If  a  bill  is  aoeepted  in  one  oonntry,  payable  in  another,  is 
the  oontraot  to  be  eonstmed  by  the  law  of  the  country  in  which  it 
ia  accepted,  or  of  that  in  which  it  is  pajrable  t    Gire  your  reasons* 

8.  Is  a  plea  of  tender,  by  the  acceptor  after  the  bill  has  become 
dae»  but  before  action  brought,  good  !    Give  your  reasons  t 


SMITH'S  MERCANTILE  LAW. 

1.  What  is  the  effect  of  the  endorsement  of  a  bill  of  lading  on 
the  vendor's  legal  right  to  stop  goods  in  transitu  T 

2.  Are  there  any,  and  if  ao,  what  eases,  in  which  the  conceal- 
meni  of  facta  within  the  knowledge  of  the  insured  will  not  Titlate 
a  policy  f 

Sb  What  is  a  charter  party  T  and  what  is  the  ordinary  form  of 
contract  of  affreightment  by  a  general  ship. 


ADDISON  ON  CONTRACTS. 

1.  What  is  the  effect  of  Uie  consideration  for  a  contract,  and  of 
Che  contract  itself  respectiTely,  being  partly  legal  and  partly 
iUegal  t 

2.  Upon  what  does  the  question,  whether  goods  supplied  to  an 
infftnt  are  necessaries,  depend  T 

WILLUM'S  ON  REAL  PROPERTT. 

1.  Distinguish  between  a  "  rcTersion"  and  a  **  remainder." 

2.  What  are  estates  of  <*  courtesy"  and  in  «  dower,"  and  the 
incidents  thereof  respectiTcIy  T 

8.  What  is  an  «  easement,"  and  how  may  it  be  conferred  or  loat ! 
4.  What  are  the  limitations  imposed  by  statute,  with  respect  to 
^he  reooTcry  of  real  estate  T 

STORY'S  EQUITY  JURISPRUDENCE. 

1.  When  does  a  bill  in  equity  lie  for  <<  an  account  t" 

2.  What  is  '« iocident,"  as  one  of  the  heads  of  eqitable  Jurisdic 
tiont 

8  When  will  eqmty  relicTe  against  forfeitures  t 
4.  How  far  will  the  defectiTe  execution  of  a  power  be  remedied 
in  equity. 


STATUTES  AND  PLEADING  OF  THE  COURTS. 

1.  In  what,  if  any,  cases  of  ejectment,  ean  meene  profits  be  re- 
covered at  the  trial  of  the  action  of  ejectment  f 

2.  In  what  cases  is  the  Tcnue  in  replcfin  local,  and  in  wha^ 
tranritoryt 

8.  In  what  manner  can  a  plaintiff  suing  upon  a  lost  negotiable 
instrumenlb  preTcnt  such  loss  being  set  up  as  a  defence  t 

4.  What  is  the  effect  of  a  party  to  a  suit  refusing  to  admit  a 
document  saying  Just  exceptions  after  having  been  duly  called  on 
by  notice  to  do  so  T  and,  what  is  the  effect  of  omitting  to-give  such 
notice  t 

6.  Under  what  circumstances  in  equity  is  a  <'  demurrer"  proper  T 

6.  What  is  the  effect  of  a  «  replication"  in  equity,  and  when 
should  it  be  filed  t 

7.  Classify  the  different  kinds  of  bills  in  chancery,  and  state 
how  far  they  are  effected  by  the  general  ^rders. 

8.  What  is  an  order  for  the  production  of  documents,  and  the 
effieetofit! 


SELECTIONS. 


THE  CASE  OF  ANDERSON,  THE  FUGITITB  SLATE. 


Continued  from  j^agt  173^ 


As  to  Campbdl  ▼.  EaU,^  Cowp.  204  (1774),  it  was  an  action 
for  money  bad  and  receiyed  against  a  cnstomff  ooUeetor  of 
Grenada — not  a  habeas  corpus  case,  and  therefore  inapplicable 
to  Anderson's  case.  The  references  to  TattePs  "Law  of 
Nations,"  Ordius  de  Jure  Bdli  ac  Pads,  and  the  memorandum 
in  2  P.  Wms.  75,  refer  to  the  rights  of  a  conquering;  prince 
over  a  conquered  state,  immediately  upon  subjugation,  and 
consequently  are  irrelcTant  to  the  kindly  relations  which  exist 
between  the  mother-country  and  Canada ;  espeoiany  now  that 
the  latter  has  a  legislature  and  judieatnre  of  its  own.  In 
Watson's  case,  9  A.  ft  £.  731  (1839),  though  the  prisoners, 
the  subject  of  the  habeas  corpus^  were  brought  from  Canada, 
yet  they  were  in  LiTcrpool  (England)  when  the  writ  was 
granted,  to  which  place,  as  part  and  parcel  of  England,  the 
Court  of  Queen's  Bench  at  Westminster  bad  clearly  power  to 
issue  its  writ  of  habeas  corpus*  Beside,  since  this  case  was 
adjudged,  the  colony  of  Canada  has  had  an  independent  jndi- 
cature,  and  special  priTileges  conferred  upon  it  by  the  Imp. 
Stat  3  ft  4  Tic.  c.  35 ;  to  which  reference  will  be  made  here- 
after. 

We  now  proceed  to  demonstrate  that  the  negatiTe  of  tiie 
question  stated  in  the  fir^t  paragraph  of  this  artide  is  the 
correct  one,  and  that  the  issue  of  the  writ  of  habeas  corpus  by 
the  Court  of  Queen's  Bench  at  Westminster,  was  an  act  quite 
beyond  either  its  common  law  or  statutory  jurisdiction. 

As  the  common  law  jurisdiction  of  the  Court  is  inapplicable 
to  a  colony  which  we  have  not  possessed  for  three  generatioBS,. 
no  further  comment  is  necessary  on  this  head. 

Our  obserrations  as  to  the  statutory  jurisdiction  will  be 
amn^  under  two  principal  heads.  1st,  As  to  the  topical 
jurisdiction  of  the  Court  of  Queen's  Bench  at  Westminster ; 
and  2dly,  As  to  the  pririleges  and  territorial  ambit  of  the 
Canadian  courts  of  civil  judicature. 

.  1st. — As  to  the  iopicaCjurisdietion  of  {he  Court  of  Queen's 
Bench  at  Westminster,  That  the  Court  of  Queen's  Bench  at 
Westminster  has  a  wdl-defined  territorial  jnrisdiotion,  which 
it  cannot  legally  transgress,  is  clearly  shown  as  well  by  the 
appointments  and  patents  of  its  judges,  as  by  the  course  of  its 
practice  for  a  long  series  of  years.  , 

The  head  of  the  Court  of  Queen's  Bench  at  Westminster,* 
is  a  functionary  whose  formal  tiUe  formerly  was  that  of  Jusit- 
ciarius  Angliee,  and  his  eourt  being  aremnant  of  the  ancient  au!a 
regis,  can  still  be  remored  by  the  queen  to  any  place  in  Eng- 
land, whereoTer  she  m&J,  for  the  time  being,  happen  to  be  ; 
and  for  this  reason  it  is  that  the  process  of  sucd  court  may 
be  still  made  returnable,  as  formerly  it  always  was,  "  Ubieun- 
que  Juerimus  in  Anglia,** 

It  may  be  arsued,  and  with  some  plausibility,  that  the 
official  name  of  the  chief-justice,  though  confined  to  England, 
does  not  limit  the  jurisdiction  of  his  court  to  this  island, 
because  it  maT  well  be  that  though  his  court  must  be 
held  in  England,  yet  its  writs  may  la^ully  run  into  the  colo- 
nies or  other  dominions  of  her  m%)esty.   But,  when  the  matter 

•  "  The  OhleMagtlee  of  the  Elnf^t  Boaeli  !•  not  now  tlMt  JiuCMvAit  Ai^tki 
whieh  WM  aadentlj  in  qm  ;  for  he  had,  in  efbot,  nil  Juiisdietion  both  in  cItII  and 
erimlnal  nnttan  In  the  Klnfa  Bench,  Ghnneery,  Ooounon  Plene,  and  Szcheooer. 
and  often  aat  In  thoee  Ooorts  aa  their  chief  Jndge.  But  tiw  ehlsf-Jwtloe  of  the 
King'a-Beneh  Iiae,  aa  one  of  the  JndsM  of  andt  oonrt,  tluit  part  of  the  Jnrfadlctlon 
of  the  Juitkiariuz  Afnf^  wliidi  oonoema  criminal  eanaea,  and  the  inapeetlon 
and  relbrmatlon  of  the  Judgments  of  other  eonrta.  It  la  trae  lie  ia  freqnentlj 
called  Chief-Jnitiee  of  Bngland,  beeanae  he  prealdee  in  that  oonrt  where  the  J%^ 
Hckaitu  Anatia  did  most  freqnentlT  and  natnrally  dt,  aa  the  King's  depnty  in 
the  admlnis&atlon  of  Jnatioe.  But  it  ia  a  nlseondiirion  that  therelbre  he  la  that 
Magmu  Jumdarim  J  vUcb.  the  great  atata  offloer  befinre  the  time  of  Heniy  IVL 
He  Is  created-  hj  writ,  and  always  was ;  but  the  JuMekariut  AiuMat  bj  patent"— 
a  Hale's  **  Pleas  of  the  Grown,"  p.  (k 
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comes  to-  be  fairly  considered  upon  authorities  and  usage,  it 
will  be  found  that  the  chief-justices  of  the  Court  of  Queen's 
Bench  in  England  have  so  constantly  refused  (except  where 
specially  authorised  by  statute)  to  accept  jurisdiction  over  a 
local  action  arising,  or  crime  committed,  out  of  England,  that 
the  jurisdiction  of  the  court  is  practically  and  actually  co-ex- 
tensive with  its  judges'  patents. 

The  nature  and  extent  of  the  topical  jurisdiction  of  the 
Court  of  Queen's  Bench  at  Westminster  may  therefore  be 
defined  to  embrace  England,  Wales,  and  Berwick-upon-Tweed, 
but  not  Scotland  nor  Ireland.  The  Isle  of  Man,  and  the 
Islands  of  Jersey,  Guernsey,  Alderney,  and  Sark  are  also 
excluded.  Here  the  ordinary  process  of  the  Courts  at  West- 
minster has  no  force,  and  no  action  of  a  local  character  arising 
therein  can  be  brought  in  the  courts  of  this  codntry.  The 
oolonies  are  also  excluded,  as  is  shown  by  the  case  of  R.  ▼. 
Hooker,  7  Mod.  193  (7  Geo.  II.,  K.  B.  cor.  Lord  Uardwicke 
C.  J.,  and  Page,  Prubyn  and  Lee,  JJ.),  in  which  a  motion 
for  an  information  for  an  assault  and  battery,  committed  on  a 
person  in  Newfoundland,  was  refused  on  the  ground  that  the 
offence  was  local,  and  that  the  procedure  by  information  was 
not  distinguishable,  so  far  as  related  to  the  court's  jurisdiction 
from  an  indictment.  Further,  in  Doulson  v.  MaUhews,'^  T. 
K,  503,  Lord  Kenjron  and  Buller,  J.  expressly  held  that  tres- 
pass would  not  lie  in  the  superior  courts  at  Westminster  fur 
entering  a  house  in  Canada.  The  latter  judge  saying — *'  We 
may  try  actions  here  which  are  in  their  nature  transitory, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  nature  local."  These  authorities  are,  it  is  submit, 
ted,  oonclusiyely  i^ainst  the  jurisdiction  of  theEnglidh  courts. 

We  now  proceed  to  notice  several  acts  of  parliament  which 
have  been  from  time  to  time  passed,  in  order  to  enlarge  not 
only  the  jurisdiction  and  process  of  the  superior  courts  at 
Westminster,  but  also  the  powers  of  their  judges  and  other 
oficers,  which,  but  for  such  enabling  statutes,  could  not  have 
been  legally  exercised ;  and  it  appears  that  it  has  only  been 
after  oenturies  of  struggles,  that  the  Court  of  Queen's  Bench 
at  Westminster  has  at  last  established  its  jurisdiction  over 
the  whole  of  Eoglandproper.  The  first  we  propose  to  notice 
is  the  Stat.  II  Geo.  IV.  ft  1  Wm.  IV.,  o.  70 ;  which  was  f>a88ed 
in  order  to  ^ive  currency  to  Westminster  writs  within  tM 
county  Palatine  of  Cheater  and  in  Wales,  which  it  does  in 
language  that  clearly  shows  that  Queen's  Bench  writs  were 
previously  limited  to  England.    Thus,  section  13  enacts : — 

That  from  and  aftqr  the  commencement  of  such  Act,  his  Ma- 
jesty's writ  shall  be  directed  and  obeyed,  and  the  jurisdiction  of 
his  Mi^esty's  Courts  of  King's  Bench,  Common  Pleas,  and  Exche- 
quer, respectively,  and  of  the  several  judges  and  barons  thereof, 
shall  extend  and  be  exercised  over  and  within  the  County  of 
Chester,  and  the  County  of  the  City  of  Chester,  and  the  several 
counties  in  Wales,  in  like  manner,  to  the  same  extent,  and  to  and 
for  all  intents  and  purposes  whatsoever,  as  the  jurisdiction  of  sueh 
courts  respectively  is  now  exercised  in  and  over  the  Couhtibs  or 
EsoLANn,  not  being  eounties  Palatine,  any  statute  heretofore 
passed  to  the  contrary  notwithstanding:  and  that  all  original 
writs  to  be  issued  Into  the  said  several  Counties  of  Chester,  City 
of  Chester,  and  Wales,  shall  be  issued  by  the  oursitors  for  f/ondon 
and  Middlesex,  and  the  process  and  proceedings  thereon  shall  be 
issued  by  and  transacted  with  such  of  the  officers  of  the  several 
Courts  of  King's  Bench  and  Common  Pleas,  as  shall  be  named  for 
that  purpose  by  the  chief-justices  of  such  courts  respeoUvely,  each 
naming  for  his  own  eonrt 

So,  when  our  relations  with  our  East  Indian  possessions 
became  considerable,  it  required  the  Stat.  13  Geo.  III.  c.  63, 
to  empower  the  Court  of  Queen's  Bench  at  Westminster  to 
issue  tLmandamus,  commanding  the  chief-j'nstice  and  judges  of 
the  Indian  Courts  to  examine  witnesses  in  India,  and  to  ren- 
der legal  the  use  of  such  examinations  in  the  superior  courts 
at  Westminster,  on  the  trial  of  misdemeanours  or  offences 
committed  in  India. 
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Further,  the  Stat.  1  Wm.  IV.  o.  22,  after  reciting  that  great 
difficulties  and  delays  were  often  experienced,  and  sometimes 
a  failure  of  justice  took  place  in  actions  depending  in  courts 
of  law,  by  reason  of  the  want  of  a  competent  power  and  autho- 
rily  in  the  said  courts  to  order  and  enforce  the  examination  of 
witnesses  when  the  same  might  be  required  before  the  trial  of 
a  cause;  and  after  reciting  the  above-mentioned  Stat.,  13 
Geo.  III.  c.  63,  enacted  by^  sect  1st,  That  all  and  every  the 
powers,  authorities,  provisions,  and  matters  oontained  in  such 
recited  Act,  relating  to  the  examination  of  witnesses  in  India, 
should  be,  and  the  same  were  thereby,  extended  to  all  Colo- 
nibs,  lalandf,  Plantalions,  and  places  under  the  dominions  of 
his  Mqfesig  in  foreign  parts. 

The  5th  section  provided — That  every  person  whose  attend- 
ance is  required,  is  entitled  to  the  like  conduct-money,  and 
payment  for  expenses  and  loss  of  time,  as  upon  attendance 
upon  a  trial ;  and  the  6th  section  enacted — That  any  sheriff, 
gaoler,  or  other  officer  having  the  custody  of  any  prisoner, 
may  take  such  prisoner  for  examination,  under  the  authority 
of  this  Act,  by  virtue  of  a  writ  of  habeas  corpus,  to  be  issued 
for  that  purpose ;  which  writ  may  and  can  be  issued  by  any 
court  or  judge  under  such  circumstances,  and  in  such  manner 
as  such  court  or  judge  might  then  by  law  issue  the  writ, 
commonly  called  the  writ  ofhabetu  corpus  ad  testificandum^ 

Notwithstanding  the  passing  of  the  last-mentioned  Act,  yet 
so  jealously  have  the  courts  at  Westminster  respected  their 
original  jurisdiction,  that  when,  in  Wainwright  v.  Bland,  * 
a  mandUimus  was  moved  to  examine  a  witness  in  Scotland,  the 
court  of  King's  Bench  refased  the  rule,  and  held  that  the 
witness  must  i)e  examined  by  a  commission,  the  court  having 
no  authority  to  issue  a  mandamus  to  Scotland,  not  being 
"  foreign  parts"  within  the  above  statute. 
'  So  it  required  the  passing  of  the  Stat.  45  Geo.  III.  c.  93,  in 
order  to  provide  for  the  appearance  of  persons  to  answer  in 
cases  where  warrants  were  not  usually  issued,  and  to  ^ive 
evidence  in  criminal  prosecutions  in  every  part  of  the  United 
Kingdom.    The  second  section  of  which  Act  epacted : — 

That  the  service  of  every  writ  of  subpoena  or  other  process, 
upon  any  person  in  any  one  of  the  parts  of  the  United  Kingdom, 
requiring  the  appearance  of  such  person  to  answer  or  give  evidence 
in  any  eriminal  prosecution  in  any  other  of  the  parts  of  the  same, 
■hall  be  aa  good  and  eflfectaal  in  law  as  if  the  same  had  been 
served  in  that  part  of  the  United  Kingdom  where  the  person  so 
served  is  required  to.  appear ;  and  in  case  such  person  so  served 
shall  not  appear  according  to  the  exigence  of  such  writ  or  process, 
it  shall  be  lawful  for  the  court  out  of  which  the  same  issued,  upon 
proof  made  of  the  service  thereof  to  the  satisfaction  of  tbe'said 
court,  to  transmit  a  certificate  of  such  default  under  the  seal  of 
the  same  eourt,  or  under  the  hand  of  one  of  the  judges  or  justices 
of  the  same,  to  the  Court  of  King's  Bench  tn  England,  in  case  such 
service  was  had  in  England ;  or,  in  case  such  service  was  had  in 
Scotland,  to  the  Court  of  Justiciary  in  Scotland ;  or,  in  case  such 
service  was  had  in  Ireland,  to  the  Court  of  King's  Bench  in  Ire« 
land ;  and  the  said  last-mentioned  courts  respectively  shall  and 
may  thereupon  proceed  against  and  punish  the  person  so  having 
made  default,  in  like  manner  as  they  might  have  done  if  such  per- 
son bad  neglected  or  refkised  to  appear  in  obedience  to  a  writ  of 
subpoena,  or  other  process  issued  out  of  such  last-mentioned 
courts  respectively. 

And  the  4th  section  provided  and  enacted — That  none  of  such 
last-mentioned  courts  shall  in  any  case  proceed  sgainst  or  punish 
any  person  for  having  made  default,  by  not  appearing  to  give 
evidence  in  obedience  to  any  writ  of  subpoena,  or  other  process, 
for  that  purpose,  unless  it  shall  be  made  to  appear  to  such  court 
that  a  reasonable  and  sufficient  sum  of  money  to  defray  the 
expenses  of  coming  and  attending  to  give  evidence,  and  of  return- 
ing  from  giving  sueh  evidence,  had  been  tendered  to  such  person 
at  the  time  when  sueh  writ  of  subpoena  or  other  process  was 
served  upon  such  person. 

So  the  Stotnte  17  k  18  Vio.  o.  34,  after  recidng  that  great 
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iDconyenieoce  arose  in  the  admiDUtratioB  of  justice,  from  the 
want  of  a  power  io  the  superior  courts  of  law  to  compel  the 
attendance  of  witaessee  reeident  in  one  part  of  the  United 
Kingdom  at  a  trial  in  another  part,  and  that  the  examination 
of  such  witnesses  by  commission  was  not  in  all  cases  a  suffi- 
(Hent  remedj  for  such  inconTenieaoe»  enacted  by  sect.  1  :^o 

Thst  if  any  action  or  suit  now,  or  at  any  time  hereafter,  depend- 
ing ia  any  of  Her  Majesty's  sapertor  courts  of  Common  Law  at 
Westminster  or  Dublin,  or  the  Coort  of  Session  or  Exchequer  in 
Scotland,  it  shall  appear  to  the  court  In  which  such  action  is 
pending,  or,  if  such  court  is  not  sitting,  to  any  judge  of  any  of 
the  said  courts  rcspe etiTcly,  that  it  is  proper  to  compel  the  personal 
aUendance  at  any  trial  of  any  witness  who  may  not  be  within  the 
jurisdiotion  of  the  court  In  which  such  action  is  pending,  it  shall 
be  lawful  for  such  court  or  judgo,  if  in  his  or  their  discretion  it 
shall  so  seem  fit,  to  order  that  a  writ,  called  a  Writ  of  Subpvma 
ad  t$itificatuium,  or  of  Subpana  dueet  tecum,  or  Warrant  of  Cita- 
tion, shall  issue  in  special  form,  commanding  such  witness  to 
attend  such  trial  whsrever  be  shall  be  within  the  United  Kingdom: 
and  the  senrice  of  any  such  writ  or  process  m  any  part  of  the 
United  Kingdom^  shall  be  as  Talid  and  effectual  to  all  intents  and 
purposes,  as  if  the  same  had  been  eerved  within  the  Juritdietion  of 
th4  court  from  which  it  wmet.  By  sect  4,  persons  are  not  to  be 
punished  for  disobedience  if  sufficient  money  has  not  been  tender- 
ed for  expensca 

These  statutes  it  most  be  admitted,  when  fairly  considered, 
show  that  the  topical  jurisdiction  of  the  Court  of  Queen's 
Bench  at  Westminster  is  cchextensive  with  England  proper, 
and  not  beyond,  and  that  the  authority  and  powers  of  its 
judges  are  limited  by  such  jurisdiction,  except  where  expressly 
enlarged  by  statute.  But  whether  a  court  has  or  not  jurisdic- 
tion in  any  given  case,  can  readily  be  knoi^n  by  the  following 
simple  test,  viz. :  By  ascertaining  whether,  if  the  jurisdiction 
were  assumed  and  denied  by  the  subject,  such  court  could 
legally  enforce  its  judgment  by  execution  ;  for  it  is  a  legal 
axiom  on  this  subject,  that  the  power  of  enjoining  its  decision 
is  a  consequence  of  jurisdiction,  and  thus  that  jurisdiction  and 
execution  are  c6nvertible  terms.  This  axiom  is  acknowledged 
by  Lord  Campbell  io  Ex  parte  Lees,  El.  Bl.  &  El.  p.  834,  where 
be  said — **Itwas  not  ax  all  explained  in  what  manner  our 
writs  of  error,  certiorari,  or  haoeaa  corpus  could  be  enforced 
in  such  dependencies,''  which  passage  waa,  as  we  have  seen, 
quoted  with  approbation  by  Gbtef  Justice  Cockburn  in  Ander- 
Bon'acase.  This  lest  is  sJso  laid  down  and  descanted  upon 
in  a  learned  and  aoonrate  treatise^  known  to  the  profession  as 
*'  Moeley  on  Inferior  Coarte,''  in  p.  H  of  which  is  the  follow- 
ing paragraph :— « 

So  a  power  of  stojoiniog  its  decision  is  a  neosssary  adjunct  to  a 
jnrisdictfon,  and  therefore  it  is  sidd  by  Bractoa  *•— ••  Oportet 
etiam  quod  ille  qni  jndicat,  ad  hoc  qudd  rsta  sint  jodicia,  habeat 
jnrisdietionem  ordinariam  vel  delegaum,  et  non  safficit  qu6d 
jurisdictionem  habeat,  nisi  habeat  coertionem,  qudd  si  judicium 
Buum  executioni  demandare  non  posset,  sic  assent  judicia  delu- 
Boria."  Also— ««8«nt  enim  causss  splritnales,  in  quibus  judex 
seeularia  non  habet  eognitionem  neeexecntionem,  oum  voir  BAaRAT 
coBanoaBM  ."f  and  so  strongly  is  a  jarlsdiction  dependent  upon 
a  pewer  and  authority  of  giving  it  effect,  that  if  a  jurisdiction  be 
created  by  act  of  parliament,  or  letters  patent,  and  no  mention 
made  of  such  powere  as  are  necessary  for  giving  it  effset,  as  a 
power  of  issuing  process  and  execution,  they  will  be  implied  by 
mere  operation  of  law. 

2nd— As  to  the  privileges  and  ierritoridl  ambit  of  the  Canadian 
Courts  of  Civil  Judicature. — The  first  statute  to  which  atten- 
tion is  directed  to  the  Imperial  Statute  of  3  ft  4  Tic.  c.  35, 
which  was  passed  on  the  30th  July,  1840,  and  is  entitled, — 
*'  An  Act  to  reunite  the  provinoes  of  Upper  and  Lower  Can- 
ada, and  for  the  government  of  Canada."  It  recites  that  it  is 
necessary  that  provision  be  made  fur  the  good  government  of 
the  provinces  of  Upper  Canada  and  Lower  Canada  in  such 
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manner  as  may  secure  the  rigkis  and  liberties^  and  promote 
the  interests,  of  all  claseea  of  her  Miyeety's  points  within 
the  same ;  and  that  it  is  expedient  that  the  said  pmvincee  h« 
reunited,  and  form  one  province  for  the  purposes  of  executioe 
government  and  UgisletUon^ 

This  statute,  nhew  declanng  the  union  of  the  pxovincse, 
provides  a  legislative  oouncil  and  assembly^  appoints  a  gQver> 
nor  with  very  large  powers,  and  bV  section  44,  which  estab- 
lishes Courts  of  Appeal,  Queen's  Bench,  and  Chancery,  In 
and  for  Upper  Canaaa.^ 

After  reciting  **  That,  by  the  laws  then  in  force  in  Upper  Canada 
the  governor,  lieutenant-governor,  or  person  administering  the 
government  thereof,  or  the  chief  justice  thereof,  together  with 
any  two  or  more  of  the  members  of  the  Executive  Coundl  thereof, 
constituted  and  were  a  Court  of  Appeal  fur  hearing  and  determin- 
ing an  appeals  fh>m  such  judgments  or  sentences  as  might  lawfully 
be,  brought  before  them.  And  also,  that  by  a  legislative  act  of 
Upper  Canada,  stat.  2  Wm.  TV.  c.  8,  entitled  *  An  Act  respecting 
the  time  and  place  of  sitting  of  the  Court  of  Ring's  Bench,'  it  wss 
smongst  other  things  enscted,  that  bis*  Majesty's  Court  of  King's 
Bench  in  that  province  should  be  holden  in  a  place  certain,  that 
is,  in  the  city,  town,  or  place  which  should  be,  for  the  time  beiog, 
the  seat  of  the  dvil  government  of  such  province,  or  within  one 
mile  therefrom.  And  also  reciting,  that  by  a  L^slative  Act  of 
Upper  Canada,  passed  in  7  Wm.  iV.  e.  2,  entitled  •  Aa  Act  Io  esta- 
blish a  Court  of  Chancery  in  this  peoviaee,'  it  was  enacted  thai 
there  should  be  constituted  and  establii  hed  a  Court  of  Chanesiy, 
to  be  called  and  known  by  the  name  and  style  of  *  The  Court  of 
Chancery  for  the  province  of  Upper  Canada,'  of  which  Court  the 
governor,  lieutenant-govenior,  or  person  adminihteriog  thegoven^ 
ment  of  such  province,  should  be  Chancellor;  and  which  court,  it 
was  also  enacted,  should  be  holden  at  the  seat  of  government  in 
the  said  province,  or  in  such  other  plsee  as  should  be  appointed 
by  proclamation  of  the  governor,  lientenant-governcr,  or  person 
administering  the  government  thereof.'* 

And  ill  vraa  enaeted«  that  until  otherwiso  wpoyidad  forf  b^! 
an  aot  of  the  Canadian  legialatnre^  all  jmlieial  and  miniatenal 
authority  which  before  and  «^  tha  time  of  the  pMaaas  of  the 
said  Ae(  3  ft  4  Vic.  a.  36^  waa  vastad  in»  oa  might  be  aamroiaed 
by  tha  governor*  iieDleiiattt|govenioi\-or  paraon  adminiatariaK 
the  govecamaali  of  tha  said  proviaea  of  Upper  Capada.  oa  the 
taemhars,  or  any  nuasber  o£  the  members  of  the  eaaeativa 
oonaoil  of  tha  same  pioainea,  aboold  ha  veatad  in,  and  mighb 
be  exercieed  by  the  iQovarnor,.  Iteataaaat-govenDor,  or  pereon 
adminiataring  the  government  of  Canada,  and  in  the  mambega 
of  the  like  number  of  the  members  of  the  executive  council  of 
such  province  respectively. 

Ana  that,  until  otherwise  provided  for,  |  by.  act  or  acta 

of  the  Canadian  legislature,  the  said  Court  of  King's  Bench, 

now  called  the  Court  ef  Queen's  Bench  of  Upper  Canada^ 

should,  from  and  after  tha  onion,  be  holden  in  the  city 

of  Toronto,  or  within  ona  mile  from  the  municipal  bound- 

dary  of  such  city.    Provided  always,  thai  until  otherwise 

provided  by  aot  or  acts  as  aforesaid,  tbo  governor  of  Canada 

might,  by  and  with  the  advice  and  oounael  of  the  Executive 

Council  of  such  Province,  by  his  proclamation  fix  and  appoint 

such  other  place  as  he  might  think  fit|  within  that  part  of  tha 

last-mentioned  province  which  then  constituted  tha  province 

of  Upper  Canada,  for  the  holding  of  the  said  Coari  of  Queer's 

Bench.  II 

• 

t  Aa  Anderaon  wcaped  to  Upper  OuadA,  w»  need  not  tren\A»  oanglvw  with 
the  coarte  of  Lower  Geoada.  Other  eourte  are  aleo  ^t^Hehtil  hf  this  ttatat^ 
but  fcir  oar  pnipoee  It  !•  uaoeoemry  to  detaU  them. 

{  This eootloB la niperwdMl  bf  the ptovtBetal act,  IS  Tto. &  ea» MiAomwacte 
nakiDg  other  provlaloa  fur  the  eaoM  mitten. 

I  Bee  atUe,  p.  1^  u^ApoM,  p.  SO. 

J  I  The  47th  ieetion  of  tbeeeme  Act  enacte— **  Thai  all  the  oowta  of  dTil  and 
mtnal  JttriedleUoii,  within  the  prorlnoee  of  Upper  and  Lower  Canada,  at  the 
time  of  the  union  of  the  aaid  provineaBt  and  all  legal  eeininleilonB.  powen,  and 
anthorlttes  and  all  oBeera,  Jndlcial,  adminietnUTek  or  mioietarial.  wUhIn  the 
eald  frovinoee  reepectlTeljr,  except  in  ao  far  as  the  aame  may  be  ahoUahed. 
altered,  or  Tarlod  by,  or  may  be  Ineonalatent  with  the  proHiiona  of  ttia  act,  or 
ehaU  be  abollahed,  alteraed,  or  varied,  by  any  a.t  or  aett  of  tha  l^eftriatuiaoCtlii 
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The  second  Sfcutote  to  which  attention  is  directed  was  passed 
in  the  year  1859  (22  Vie.  c.  10),  and.  isentttaled,  «*An  Act 
respecting  the  soperior  eoarts  of  eivil  and  criminal  junsdic- 
tioo '"  and  by  it  her  Mi^eet^,  by  and  with  the  advice  and  con- 
sent of  the  legialatif  e  council  and  assembly  of  Canada,  enacted 
as  follows^ 

By  Section  1.,  *^  Her  Majesty's  Coort  of  Qaeen's  Bench  for 
Upper  Canada,  and  the  Court  of  Common  Pleas  for  Upper 
Canada,  are  to  continue  nndcr  the  names  aforesaid ;  and  all 
oommisdions,  rales,  orders,  and  regulations  granted  or  made 
in,  by,  or  respecting  such  courts,  oi  the  judges  or  ofRcers  there- 
of, existing  and  in  force  when  such  Act  took  effect,  remain 
in  force  until  altered  or  rescinded,  or  otherwise  determined." 

By  Section  IL,  "  Such  Courts  of  Queen's  Bench,  ko.,  are 
during  the  reign  of  a  King,  to  be  called  '  His  Mc{jesty*a  Court 
of  King's  Bench  for  Upper  Canada  '  and  during  the  reign  of  a 
Queen, '  Her  Majesty*  s  Court  of  Queen's  Bench  for  Upper  Can.- 
ado.' " 

B^  Section  III.,  "  Soeh  conrte  are  Courts  of  Record  of 
original  and  co-ordinate  jurisdiction,  and  respectively  possess 
all  such  powers  and  authorities  as  by  the  law  of  Eojgland  are 
incident  to  a  superior  court  of  civil  and  criminal  jurisdiction  ; 
and  have  and  shall  use  and  exercise  all  the  rights,  incidents, 
and  privileges  of  a  court  of  record,  and  all  other  rights  inci- 
dents, and  privileges,  aa  fully,  to  all  intents  and  purposes  as 
the  same  were,  at  the  time  such  Act  took  effect,  used,  exer- 
cised, and  enjoyed  by  any  of  Her  Majesty's  superior  courts  of 
common  law  at  Westminster  in  £ngland,  and  may  and  shall 
hold  plea  in  all,  and  all  manner  of  actions,  causes,  and  suits, 
as  well  criminal  as  civil,  real,  personal,  and  mixed,  and  pro- 
ceed in  such  actions,  causes  and  suits,  by  such  process  and 
course  as  are  provided  by  law,  and  as  ahall  tend  with  justice 
and  despatch  to  determine  the  same ;  and  may  and  shall  bear 
and  determine  all  issuea  of  Iimv,  and  also  bear,  aod  (except  in 
caaea  otherwise  psovided  &r)  by  and  with  w»  inqneet  of  twelve 
pioA  and  Uuwful  men.  determine,  aU  issiMa  of  faet  tkai  may  be 
joined  in  any  a«eli  aetioiiv  eauae,  oi  sttit^  and  jiudgmeBfr  tbcM- 
OD  give,  and  eaeeatten  thereof  award,  in  as  full  and  ample  a 
manner  aa,  ai  the  time  thia  Ad  takes  effeet^  c«&  or  may  be 
done  is  Her  Majesty'a  OomHm  of  QoeeB^s  Beneli  and  Oonmoit 


So  that,  whatever  crime  is  manifestly  against  the  public  good 
oomea  within  its  cognisance,  and  this  though  no  person  is 
directly  injured.  Neither  can  anymritaie  stiiffeet,  who  has  not 
forfeiUd  Ms  right  to  the  protection  of  the  law,  suffer  any  kind  of 
unlawful  violenee  or  gross  it^ustiee  against  his  persout  liberty^ 
possessions,  from  any  person  whomsoeoer,  withmii  a  proper  rem&- 
dyfrom  this  onmi  ;  not  only  for  satisfaeiioD  of  the  private  dam- 
age,  but  also  for  the  exemplary  piiDtsbmeBt  of  the  effmder.f 

Neither  is  it  neoessary,  ia  a  proseootioB  for  any  such 
offenee  in  the  Canadian  Court,  to  show  a  precedent  of  the  like 
crime  formerly  pun-isbed  there,  agreeing  with  the  present  in 
all  its  circumstances  ;  for  such  court,  like  the  Court  of  Queen's 
Bench  at  Westminster,  being  the  eustos  morum  ofsW  subjects 
in  Canada,  whenever  ft  meets  with  an  offence  contrary  to  the 
first  principles  of  common  justice,  and  of  dangerous  conse- 
quence to  the  public  if  not  restrained,  may  and  wilt  adopt 
such  a  punishment  as  the  beinousness  of  the  offence  requires. 

The  above  Acts  of  Parliament,  although  they  do  not  in 
terms  exclude  the  jurisdiction  of  the  Court  of  Queen's  Bench 
in  England,  yet,  as  such  court  never  had  any  common  law 
jurisdiction  over  Canada,  and  as  there  is  no  statute  conferring 
upon  such  court  the  power  of  sending  ile  prerogative  write 
into  that  colony,  the  necessity  for  expresaly  excluding  the 
jurisdiction  of  the  Eagjiah  courts  did  not  arise.  Indeed,  bad 
such  etatutea  contained  language  restraining  the  juriedietioii 
of  the  English  courts,  the  fact  might  have  afforded  a  pkuisible 
ground  for  asserting  that  the  Juvisdictioft  odoa  eaistadk 
although  in  truth  it  never  has. 

More  could  be  stated  on  thia  important  and  iiiterestilig  s»Ih 
ject,  was  there  space  for  so  doing ;  but  suAcient  hae  been 
alleged  to  convince  any  impartial  mind,  that  neither  the  com^ 
mon  law,  nor  the  present  topical  jurisdiotioB  of  the  EngKsh 
Court  of  Qucen'e  Bench  at  Westminster,  ever  extended,  or 
BOW  extends  to  Canada  (except  as  to  those  matters  specially 
given  to  it  by  statute) ;  and  that,  as  there  is  no  statutory 
power  whereby  the  English  court  is  enabled  to  grant  a  hab, 
eorp.  ad,  sulfj,  into  that  colony,  so  the  writ  in  Anderson's  c(ise 
should  not  have  been  granted. 

It  has  also  been  demonstrated  that»  as  the  lives  and  liber- 
ties of  her   Mi^esty's  subjects  in    Canada,  are  protected 


Pleae^  or  in  mattere  wMeh  vegard  the  Queen's  reveiwe,  '  *>J  ^«' Majesty's  courto  there,  hawing  powera  ev»eHy  exten- 

^  sive,  ample,  and  powerful  as  those  eiyoyea  by^  the  Court  ot 

Bk.lL  in  England,  so  the  latter  Court  has  acted  impronideatly 
in  usurping  a  jurisdiction  which  ia  the  ^rivtli^ga  of  the  Caaar 
dian  courts,  and  of  the  Canadian  courts  alone.  Sueh  umaapt^ 
tion  may,  indeed,  in  the  present  instanee,  be  attempted  to  be . 
palliated  by  the  extreme  and  urgent  ciroumelancee  of  Ander- 
son'a  case ;  but  this  ie  undeniable^  that  a  prerogative  writ 
teeted  in  England,  and  issued  by  the  Court  of  K  K  here,  hae 
been  sent  for  execution  on  to  American  soil ;  that  Canadian 
privileges  have  been  violated;  and  that  a  dangeronaand 
alarming  precedent  has  been  eetabllibed,  which  sooner  er 
later  may  be  made  the  stepping-stone  for  fbrther  encroach- 
ments, and  may  ultimately  lead  to  a  collision  between  the 
Judicaturee  of  this  country  and  our  North  American  posses- 
sions, 10  end,  probably,  with  a  second  declaration  of  American 
independence. 


the  ecmdemnatien-  of  oentraband  or  emnggled 
geede),  by  the  Court  of  fixeheqner  in  Bngland.'^ 

By  Sisction  IT.,  '*  The  aforesaid  courta  are  to  be  held  at  the 
City  of  TbirontoJ' 

^  By  Section  Y.,  "  Such  Court  of  Queen's  Bench  shall  be  pre- 
eided  over  by  the  chief  justice  of  Upper  Canada  and  two  puisne 
juetices ;  and  such  Court  of  Common  Pleas  by  a  Chief  Justice 
and  two  puisne  justices ;  and  such  courts  respectively  may  be 
holden  by  any  one  or  more  of  the  judges  thereof,  in  the  absence 
of  the  others;  and  the  chief  justice  aod  justicee  of  the  said 
courts  respectively  has,  aod  may  use  and  exercise  all  the 
righte,  incidents,  and  privile^  of  a  judge  of  a  Court  of  Re- 
cord, and  all  other  rights,  incidents,  and  privileges,  as  fully, 
to  all  intents  and  purposes,  as  the  same  were,  at  the  time  such 
Act  took  effect,  used,  exercised,  or  enjoyed  bv  any  or  the  judges 
of  any  of  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Weetminster." 

As,  therefore,  Her  Bfajesty's  Court  of  Queen^  Bench  in 
Canada  has  jurisdiction  over  the  same  subject-mattere  as  its 
sister  court  in  England,  so  the  fbrmer  Court  is,  as  regards 
Canada,  intrusted  with  the  highest  jurisdiction ;  not  only 
over  all  capital  offsnoes,  but  also  all  other  misdemeanours 
whatsoever  of  a  public  nature,  tending  either  to  a  breach  of 
the  peace,  the  oppression  of  the  subject,  the  raising  of  factions 
controversy,  or  debate,  or  to  any  matter  of  misgovern ment. 

proTlnce  of  Oinada,  shall  onntinna  to  rabdst  within  those  parts  of  ths  proTtSD* 
orOsBMia  which  now  eoniitltats  the  said  two  provhiess  reiipeetlTely,  In  the  same 
Ibrmaad  with  the  same  effitct  as  If  this  a«i  had  not  been  made^  and  as  If  the  said 
two  niofliicei  lisil  notheen  BeQaitadMAfcnMBid." 


U 


REPORTS 


COMMON  PLEAS. 


JoHV  Obaht  aui  TAX  ▼.  Mosse  MoFadtbm;  B8%. 

nfemwieHom    J^iSkmn/ummaff^ttut    Cha.asfcRCi, 


wMtom    Mefcw«*/<sifan^^eM<    Cha.J 
dtlHS. 

In  an  a  action  against  a  magtatrate  Ibr  the  prnalty  gWen  hj  the  statn*e  (Con  Stat. 
U.  (X.  rh,  124)  Ibr  haTtog  nsgleeted  to  make  an  Immediate  return  of  the  conTlo>> 
tloaofoneJ.ft. 
Bddj  that  one  month's  notice  before  action  nnder  Ooo.  8tak  U.  G.  oh.  liN^  npia.  a 
and  10,  not  neeeasary. 

taHawlEtoir<«SlM•artht(k0va/>^T. 
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The  declanUoD  stated  that  an  information  ha¥tng  been  laid 
against  one  John  ^eng,  and  the  defendant  and  W.  8.,  and  J.  R 
F.,  three  of  Her  Mnjei-ty's  justioee  of  the  pface,  having  adjudicated 
on  the  oftusefl  of  oomplaint  in  the  Mid  information,  afterwards  on 
the  6tb  Jalj,  1850,  at  Elma,  in  the  said  county  of  Perth  was  (mc.) 
oonyicted  before  the  defendant  and  W.  8.  and  J.  F.  R.,  being  snoh 
three  jastiees  of  the  peaee  for  the  said  eonnty,  for  that  the  said 
John  Long  did,  on,  fto.,  (stating  an  assault  and  battery  of  plain- 
tltr,)  and  adjudged  the  said  John  Leng  for  his  said  offeooe  te  forfeit 
$8,  and  to  pay  plaintiff  $10,  for  his  costs  in  thai  behalf,  and  if 
those  sums  were  not  p^d,  that  the  said  John  Leng  should  be  im« 
prisoned  for  twenty  days,  unless  the  said  sums  and  the  costs  of 
taking  the  said  John  Leng  to  gaol  should  be  sooner  paid,  where- 
upon it  became  defendant's  duty  to  make  an  immediate  return  of 
the  said  Conviction  according  to  the  statute,  yet  defendant  did  not 
nor  did  the  other  justices  or  either  of  them  make  an  immediate 
return  of  the  said  conviction,  whereby  an  action  hath  accrued  to 
the  plaintiff,  who  sues  as  well,  ftc,  to  recover  $80. 

P/«a»l. —Not  guilty.     2.  Not  indebted. 

The  case  was  tried  at  Stratford  in  October,  1860,  before  Eagarty 
J.  It  was  proved  that  the  defendant,  with  two  other'  justices  of 
the  peace  as  stated  in  the  declaration,  made  the  conviction  therein 
set  forth  in  July,  1860.  The  information  had  been  laid  on  the 
14lh  June,  before  another  magistrate,  who  summoned  the  accused, 
and  appointed  a  meeting  at  a  particular  place.  On  going  there  at 
the  appointed  time,  be  found  defendant  and  the  other  two  justices. 
They  beard  the  case  altogether,  but  the  summoning  justice  did  not 
concur  in  the  conviction  made.  The  complainant,  the  now  plain- 
tiff, gave  immediate  notice  of  appeal,  and  at  the  following  quarter 
sessions  the  conviction  was  quashed.  On  the  10th  September, 
1860,  after  the  action  was  commeBced,  this  conviction,  dated  6th 
July,  1860,  was  delivered  by  defendant  to  the  clerk  of  the  peace. 
A  return  of  the  conviction  was  sent  to  the  clerk  of  the  peace  on 
14th  September.  The  quarter  sessions  met  on  the  llth  September 
and  adjourned  to  the  18tb,  when  the  appeal  was  heard,  both  parties 
having  appealed,  and  the  conviction  was  quashed. 

The  defendant's  counsel  objected  that  it  did  not  appear  the 
justices  were  requested  to  proceed  summarily,  or  that  the  parties 
were  brought  before  them.  That  it  waff  not  alleged  that  the 
assault  was  unlawful,  either  in  the  information  or  conviction  ;  that 
the  disposition  of  the  fine  was  unlawful ;  that  it  should  have  been 
directed  to  be  leried  by  distrees ;  that  the  conviction  does  not 
recite  the  information  or  the  summona  issued,  or  the  appearance, 
or  set  forth  any  evidence;  that  when  a  conviction  is  appealed 
against,  the  statute  does  not  apply ;  that  no  notice  of  action  to 
defendant  was  proved,  and  that  the  return  to  the  Court  of  Quarter 
Sessions  was  sufficient.  Leave  to  move  for  a  nonsuit  on  the  last 
the  last  three  objections  was  reserved. 

The  learned  judge  left  the  case  to  the  jury  on,  the  question 
whether  the  defendant  had  made  an  immediate  return.  They 
found  for  plaintiff.  It  was  further  objected  that  the  learned  judge 
told  the  jury  that  the  fact  of  notice  of  appeal  having  been  imme- 
diately given  should  not  be  considered  by  them. 

In  Michaelmas  term,  8.  Rieheirdt^  Q-O,^  obtained,  a  rule  nm  for 
a  new  trial  for  misdirection,  or  to  enter  a  nonsuit  on  the  leave 
reserved 

Crooke  shewed  cause,  citing  KeUtf  qui  tarn  t.  Cowan,  18  Q.  B. 
U.  C,  104;  Murphy  91*1  tarn  v.  Harvey,  9  C.  P.  U.  C,  628; 
O'ReiUy  qui  tarn  v.  Allan,  11  Q.  B.  U.  C,  4U.  Upon  the  point 
of  notice  he  referred  to  Consol.  Stat,  of  Upper  Canada,  ch.  126, 
sec.  10.  WHght  v.  Horton,  Holt  N.  P.  C.  458 ;  Morgan  v.  Palmer, 
2  B.  &  C.  729. 

In  the  following  term  S,  Rieharde,  Q.  C,  supported  his  rule. 
He  addressed  himself  particularly  to  the  objection  of  want  of  notice 
of  action,  contending  that  this  was  a  case  within  the  9th  and  10th 
sections  of  the  the  Consol.  Stat.  U.  C,  ch.  126.  He  cited  Davie  v. 
Curling,  8  Q.  B.  226 ;  Joule  v.  Taylor,  7  Exch.  68,  and  urged  that 
under  those  cases  the  court  might  view  the  non-return  of  the  con- 
Tiction  as  amounting  to  proof  of  his  acting  in  the  discharge  of  his 
office  of  magistrate,  and  so  might  come  within  the  words,  **  any 
thing  done  by  him  in  the  execution  of  his  office/'  in  which  case  he 
was  entitied  to  notice. 

Drapib,  C.  J.-.I  think  this  case  clearly  distinguisHable  from 
those  cited  by  Jfr.  Riehenrde.     It  is  an  action  for  a  penalty,  the 


foundation  of  which  is,  that  the  defendant  has  disobeyed  the  plain 
provisions  of  the  statute  requiring  him  to  make  a  return  of  the 
conviction.  It  is  not  a  wrong  to  the  plaintiff  individually,  which 
is  the  cause  of  action,  and  where  that  wrong  might  be  deemed, 
even  though  an  act  of  omission,  something  done  in  the  execution 
of  the  office,  but  it  is  a  breach  of  a  duty  prescribed  by  law,  for 
which  a  punishment  by  wi^  of  penalty  is  inflicted.  Charleeuforlh 
V.  Rudgard,  1  C.  M.  &  R.  896,  appears  to  me  to  decide  this  case, 
and  Wright  t.  Eorton  (Holt  N.  P.  C.  458)  is  the  same  in  effect 
I  think  the  rule  should  be  discharged. 

Per  cur. — ^Rule  discharged. 


HuQH  FsAsn  AHD  Matthiw  Crocks  CAMnoH  v.  Jobh  Glaih 
STOire  AND  ALVXAHDia  MonmisofT. 


Autgmmait'-'ttigittrjf  af—OmtideraiioH  in — JETmo  far  necetaary  to  Aow 

eueraUon  m  <Ae  reoiaeered  inUntmaU. 


the 


Held,  that  ao  anlipinwDt  (raglaterBd  vndar  tlw  Btatnta)  fbr  tba  money 
tloD  of  flTe  ■hiUioHt.  with  a  aepanito  drclantion  or  tnut  refemd  to  and  fprarinf 
part  of  tha  InatrumMit  (not  MgMtMml)  was  InvnHd,  and  tbnt  the  eoowjaoea 
rrglstered  moat  shew  tb«  tme  and  fall  oonslderatlon  fbr  which  It  ia  glTan.  Vha 
dedaion  In  AmM  v.  RfAerimm,  8  0.  P.  U.  a  147,  aflnnad. 

Interpleader  ifsue  to  try  whether  certain  goods  taken  in  execu- 
tion by  the  sheriff  of  York  and  Peel  on  a  fieri  faeiae  delivered  to 
the  sheriff  on  Ist  March,  1859,  In  a  suit  brought  by  defendants 
against  one  John  Hutchison,  were  the  property  of  the  plaintifi 
as  against  the  defendants. 

The  trial  took  place  at  Toronto  in  April,  1860,  before  Uagariy, 
J.  John  Hutchison  in  the  interpleader  order,  was  the  only  wit- 
ness called.  He  produced  and  proved  an  assignment  dated  28th 
December,  1857,  made  by  himself  to  the  plaintiffs,  whereby^  after 
reciting  that  hn  was  indet)ted  to  the  plaintifls  and  to  divers  other 
persons  that  he  was  unable  to  pay,  and  being  desirous  of  having 
his  estate  and  effects  applied  for  the  benefit  of  his  creditors,  had 
agreed  to  make  a  general  assignment  to  the  plaintiffiB  upon  the 
trusts  contained  in  a  certain  other  indenture  of  assignment  of  the 
same  date,  made  between  the  same  parties,  and  the  creditors  of 
him,  the  said  John  Hutchison,  who  became  parties  to  the  said 
assignment  within  two  months  ftwm  Its  date,  and  that  for  the  more 
convenient  filing,  according  to  law,  of  the  assignment  of  the  goods^ 
chattels,  and  Iwnsehold  furniture,  of  the  smd  John  Hutdiison 
asmgned  to  the  said  parties  of  the  aecond  part,  for  the  benefit  of 
caeditova  upon  the  trusts  contained  in  the  other  indenture,  he  bad 
agreed  to  execute  the  bill  of  sale  of  his  goods,  ehattel^  and  house* 
hold  furniture,  in  and  about  the  dwelling-house  and  premisea 
occupied  by  him,  in  &c.,  and  mentioned  in  schedule  annexed 
marked  A.  d.  and  C.  It  was  witnessed  that  in  consideration  of 
the  premises  and  of  the  trusts  and  release  in  the  other  indenture, 
and  of  58.,  he  granted,  &o.,  unto  the  plaintiffs,  the  goods,  &c., 
descril>ed  in  the  schedules  A.  B.  and  C. 

Habendum  to  the  plaintiff's  upon  the  trusts  contained  in  the  other 
indenture.  This  indenture  was  filed  in  the  office  of  the  clerk  of 
the  county  court  on  27th  December,  1857.  The  witness  stated 
the  household  furniture  still  remained  at  his  house ;  that  a  great 
number  of  hie  creditors  had  executed  the  other  assignment ;  that 
about  £27,000  had  been  paid  to  the  creditors.  All  the  creditors 
for  sums  under  £60,  and  all  accommodation  paper  had  been  paid, 
and  three  dividends  to  general  creditors ;  that  his  assets  were  esti- 
mated at  £100,000,  and  his  debu  at  £50,000 ;  that  he  was  allowed 
to  draw  a  salary  of  £500  per  annum,  but  bad  not  drawn  so  much ; 
that  he  attended  to  the  business  and  received  and  paid  moneys ; 
that  after  all  the  creditors  who  had  signed  were  pud,  he  waa  to 
receive  the  balance ;  that  a  considerable  part  of  his  real  estate 
was  mortgaged,  and  the  mortgage  creditors  ware  paid  with  the 
others. 

Various  objections  were  raised  on  the  defence,  but  it  is  only 
necessary  to  notice  one«  namely,  that  this  assignment,  which  is  the 
only  one  filed  according  to  law,  contains  no  trusts,  but  it  is  de- 
clared to  be  upon  the  trusts  set  forth  in  another  indenture  not 
filed ;  that  the  trusts  contained  in  that  other  indenture  form  part 
of  the  consideration  for  this,  and  therefore  that  this  assignment  is 
void  according  to  the  decision  in  Arnold  v.  Roberteon,  8  C.  P.  U. 
C,  147. 

The  learned  Judge  expressed  his  opinion  to  that  effect,  and  it 
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WAS  agreed  that  a  verdict  shoald  be  enter  for  the  defendants,  with 
leave  to  the  plaintiff's  to  move  to  enter  a  verdict  for  them. 

In  Easter  term  last,  M,  C.  Cameron  obtained  a  role  fiMt  on  the 
leave  reserved. 

In  Hilary  Term,  EccUt^  Q,  6^,  shewed  cause. 

M,  C.  Cameron  contra. 

Dkapib,  C.  J. — I  have  heard  nothing  to  distinguish  this  case 
from  Arnold  v.  Robertson  (8  U.  G.  C.  P.)  and  therefore  think  it 
unnecessary  to  say  more  than  till  that  decision  is  overruled,  we 
ought  in  my  opinion  to  be  governed  by  it. 

Per  cur. — Rule  discharged. 


DiOKSOS,    DSFKHDAHT,    (AFPBLLAMT,)   V.    PlMOH,   PlAIKTIFF, 

(Kkspondbnt.) 
AppHA—TVUneu-'Cbmpetmejf  qf  a  part^  to  ntU  when  edXkd  hy  <q>po$it«  pattjf. 

BM%  th%t  a  party  to  a  init  called  and  examined  as  a  witness  at  the  instanee  of 
the  opposite  party  Is  tendered  competent  as  a  general  witness,  and  that  his  in- 
capacity by  reason  of  iotereU  is  thereby  wholly  removed. 

flss  Laaii  v.  WixTd,  18  (I.  S.  U.  0.  306,  whsro  the  contrary  is  decided. 

Appeal  from  the  county  court  of  the  united  counties  of  Peter- 
borough and  Victoria. 

Writ  issued  August  9th,  1860. 

Deelaraiion. — Common  counts,  for  money  payable,  work  done, 
mouey  received,  interest,  and  account  stated. 

Pleae  1st  Never  indebted.  2nd.  Satisfaction  and  discharge 
by  payment    8rd.  Set-off. 

The  following  were  the  particulars  of  the  plaintiff's  claim  as 
endorsed  on  the  writ 

$86  01c.  balance  due  on  a  due-bill,  dated  the  16th  day  of  Novem- 
ber, 1857,  made  by  the  defendant,  and  now  over  due«  with  interest; 
also  $18  26c.  being  for  the  wages  of  the  defendant  for  work  and 
labour  done  for  the  plaintiff  between  the  1st  of  January  and  let 
of  March,  1860.  and  also  for  88  days'  work  of  the  defendant  for 
the  plaintiff  as  engineer,  from  the  22ad  of  March,  to  the  4th  of 
May,  1860,  $48  89o. 

The  plaintiff  claims  interest  on  $86  01c.  from  the  —  day  of 
November,  18S9,  on  $18  25o.,  from  the  Ist  day  of  March,  1860, 
and  on  $43  78c.,  from  the  8th  day  of  May,  1860,  until  Judgment 

Particulars  of  defendant's  set-off. 

Rent  due.  May  1860, X6    0    0 

1868.    Paid  William  Wood, 8  10    0 

1859.      "    B.  Reynolds, 7  10    0 

£16  .0    0 

At  the  trial,  Samuel  Dickson,  the  defendant,  was  called  and 
examined  by  Mr.  Welter,  on  behalf  of  the  plaintiff,  and  stated  that 
the  due-bill  produced  made  by  Wood,  on  his  behalf,  is  correct, 
also  the  shanty  time. 

On  cross-examination  by  Mr.  Bennistown,  the  following  question 
was  asked  and  objected  to  by  Mr.  Weller  as  inadmissible : 

**  Whether  the  defendant  made  any  other  payment  than  the  pay- 
ment endorsed  on  the  due-bill  t"  This  question  was  allowed  by 
the  learned  judge  with  leave  for  the  plaintiff  to  move  against  the 
verdict,  and  if  the  question  should  be  found  improper,  and  no 
other  evidence  offered  by  the  defendant  of  the  payments  spoken  to 
by  him,  the  verdict  should  be  amended  by  adding  the  amount 
spoken  to  and  proved  by  the  defendant  alone,  to  the  plaintiff's 
verdict  * 

To  the  best  of  my  recollection  I  paid  the  plaintiff  $80  on  tiie 
due-bill ;  I  paid  Reynolds  for  him ;  it  was  not  included  in  the  set- 
tlement ;  I  paid  him  $8,  $8,  or  $10,  and  $6  at' different  times  on 
shauty  time. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff  with- 
out reference  to  amount  but  to  inform  the  court  how  much  was  to 
be  deducted  on  Mr.  Dickson's  statement 

The  jury  found  a  verdict  for  the  plaintiff  for  $66,  leaving  $48 
struck  off  on  account  of  the  allowance  of  Dickson's  testimony. 

On  the  first  day  of  term  at  the  sitting  in  terra  of  the  county 
court  of  the  united  counties  of  Peterborough  and  Victoria,  Mr. 
Welter,  pursuant  to  leave  reserved,  moved  for  a  rule  nUi.  to  which 
cau9e  was  shewn  by  Mr.  Dennistown,  and  the  court  gave  the  fol- 
lowing judgment :     "  The  question  in  this  matter  is  whether  the 


defendant — who  was  placed  in  the  witness  box  by  the  plaintiff  in 
order  to  prove  the  making  of  a  due-bill  part  of  the  plaintiff's  cause 
of  action,  and  not  for  the  purpose  of  proving  any  other  fact— -could 
afterwards  be  made  use  of  in  his  own  behalf  by  being  cross- 
examined  as  to  whether  he  (the  deferiHant)  had  not  reduced  the 
amount  apparently  due  on  the  face  of  the  due-bill  by  other  psy- 
ments  of  a  subsequent  date  to  those  which  appeared  allowed  on  the 
face  of  the  due-bill  itself  admitted. 

"  The  question  allowed,  subject  to  the  leave  reeerved  to  the 
plaintiff  at  the  trial,  has  been  fkilly  argued,  and,  I  think,  on  the 
authority  of  Lamb  v.  Ward  et  al.,  18  Q.  B.  U.  C.  804,  the  only 
case  in  which,  as  far  as  I  am  aware,  the  point  has  been  the  subject 
of  adjudication,  must  be  found  in  favour  of  the  plaintiff. 

**  The  ruling  of  the  msjority  of  the  court  of  Queen's  Bench,  and 
some  of  the  cases  suggested  by  his  lordship  the  Chief  Juetioe,  if  I 
construe  them  correctiy,  leave  no  other  course  open. 

**  I  cannot  draw  the  line  between  a  defendant  proving  one  pay- 
ment, and  proving  a  general  set-off,  or  his  proving  his  endorsatiou, 
and  his  freedom  from  liabillity  by  reason  of  time  given  by  the 
holder  to  the  maker  of  a  promissory  note,  of  which  he  was  the 
endorser,  and  the  making  of  a  due  bill,  as  in  this  present  instance, 
and  the  making  payments  which  do  not  appear  to  have  been  other- 
wise credited  upon  it 

"  The  payments  on  the  time  biU  would  necessarily  fall  under 
the  same  rule. 

**  I  may,  and  do  individually  prefer  the  judgment  and  reasoning 
of  the  dissentient  to  the  judgment  of  the  majority  in  Ward's  cas^ 
but  as  long  as  it  stands  unshaken,  it,  in  my  opinion,  is  binding 
upon  this  court,  and  the  plaintiff's  rule  must  be  made  absolute." 

This  judgment  was  appealed  f^om  on  the  following  grounds : 

That  the  questions  asked  the  defendant  on  cross-examination 
were  properly  admissible,  and  that  the  jadgmeat  of  the  judge  of 
the  county  court  of  the  united  counties  of  Peterborough  and  Vic- 
toria on  makiog  the  rule  absoli^te  to  increase  the  verdict,  is  er- 
roneous and  should  be  reversed. 

The  case  was  argued  by  A  B.  Read,  Q.  (7.,  for  appellant,  citing 
16  Vic,  ch.  19,  sec.  1,  and  referring  to  Lamb  v.  Ward. 
Eeelte,  Q.  C,  contra. 

Dbapbr,  C.  J. — ^We  eanaot  reverse  the  judgment  of  the  learned 
judge  of  the  county  court,  without  coming  into  conflict  with  the 
opinion  expressed  by  the  Court  of  Queen's  Bench  in  Lamb  v.  Ward 
et  al.,  18  Q.  B.  U.  0.  804. 

It  is  the  more  usual,  as  well  as  the  more  convenient  practice, 
where  a  question  of  law  has  been  decided  by  a  court  of  co-ordinate 
jurisdiction,  to  treat  that  decision  as  a  binding  authority  until  it 
shall  be  reversed  by  a  higher  tribunal.  Tliis  practice,  however,  is 
subject  to  exceptions.  In  Henderson  v.  McLean,  16  U.  0.  Q.  B. 
680,  tiie  Court  of  Queen's  Bench  expressed  their  regret  that  they 
could  not  concur  in  some  of  the  opinions  expressed  by  this  court 
in  Hendereon  v.  McLean,  8  U.  C.  C.  P.  42 ;  so  in  Reynolds  v. 
Harris,  8  C.  B.  N.  8.  at  p.  289,  Cockbum,  C.  J.,  observes  *<if  our 
decision  could  be  taken  to  a  Court  of  Error,  we  should  feel  bound 
by  that  ease"  (one  which  he  had  referred  to)  **  as  a  precedent," 
but  he  adds,  **  doubting  whether  the  record  eould  be  framed  so  as 
to  raise  the  point,  and  seeing  that  it  is  one  of  a  class  which  rarely 
finds  its  way  into  a  Court  of  Error,  we  think  we  ought  to  deal  with 
the  case  as  one  in  which  there  is  no  appeal,  and  act  upon  our  own 
judgment"  In  one  respect  these  *  words  apply  exactiy  to  the 
present  case.  *  There  is  no  appeal  from  our  decision.  We  are  sit- 
ting as  a  Court  of  Appeal  to  which  the  appellant,  having  a  right 
to  go  to  either  of  the  superior  courts  of  common  law,  has  elected 
to  apply  for  a  review  of  the  judgment  of  the  court  below. 

I  am  fully  alive  to  the  inconveniences  that  may  arise  from 
opposing  judgments  being  rendered  in  the  two  courts  on  this  ques- 
tion, the  greater,  because  the  point  is  one  that  nay  frequently 
arise  at  nisi  prius.  We  can  only  hope  that  either  a  deoision  of 
the  Court  of  Appeal,  or  a  declaration  of  the  legislature,  will  speedly 
remove  them.  But  I  do  not  peroeive  on  what  ground  we  can  with- 
hold from  this  party  the  expression  of  the  conclusions  at  which 
we  have  arrived. 

A  very  few  years  back  witnesses  were  held  to  be  incompetent  to 
testify  for  any  of  the  following  causes :— >^ant  of  understanding — 
want  of  religious  belief— for  infamy  to  ohftn^er,  or  for  inkeres| 
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It  Wfti  mortoHiT  oonildend  a  ^filege  of  fMurties  to  «  rait  tint 
tiioj  might  rofoBO  to  gtTO  OfidoMe,  mod  s  disquftlifioatioii  of,  that 
they  were  «ot  permtttod  to  swear  in  their  owa  fa? our 

The  first  ohaoge  in  these  respeets  male  in  Upper  Canada  was 
l^y  passing  the  statute,  12  Tic,  oh.  70,  which  fbllowiag  the  British 
statute,  6  &  7  Vie.,  eh.  85,  enacted  that  no  person  offered  as  a 
witness  sfaoald  be  exoladed  bj  reason  of  incapaoity  from  crime  or 
interest  firom  giving  endenoe,  but  on  this  rule  a  proviso  was  ea> 
grafked  rontaioKig  some  exceptions,  namely,  any  party  to  an  action, 
suit,  or  proceeding  individually  named  in  the  record,  any  lestor  of 
the  plaintiff  or  tenant  or  premises  sought  to  be  recovered  in  eject- 
ment, tlie  landlord  or  other  person  in  whose  right  a  defendant  in 
replevin  made  cognizaace,  any  person  in  whose  immediate  or 
individual  behalf  any  action  was  brought  or  defended  wlkoUy  or  in 
part,  or  the  husband  or  wife  of  such  parties  respectively. 

The  14  &  15  Vic.  ch.  66,  repealed  this  proviso,  making  the  only 
exception,  that  no  married  woman  should  be  ailowed  as  a  compe- 
tent witness  in  any  civil  proceeding  for  or  against  her  husband. 
Both  these  acts  were  repealed  by  16th  Vic.,  ch.  17;  after  the 
latter  of  them  had  been  in  force  a  little  more  than  14  months. 
During  that  time  it  certainly  was  found  that  peijury  was  com- 
mitted to  an  alarming  extent  by  parties  to  suits,  who  offered 
themselves  as  witnesses  in  their  own  behalf  under  its  provisions. 
It  was  very  probable  the  shock  felt  by  judges  and  jurors  on  hear- 
ing the  opposite  psrties  in  a  cause,  make  the  most  contradictory 
and  irreconcilable  statements  on  oath  as  witnesses,  rather  than 
any  increased  difficulty  experienced  in  coming  to  a  decision,  thst 
made  a  change  in  the  law  very  generally  desired.  Whether  after 
a  longer  trial  of  that  law.  the  evil  experienced  would  have  materi- 
ally diminished,  and  the  result  have  been,  as  in  England,  a  con- 
viction of  the  advantage  of  removing  every  disqualification  to  give 
evidence  in  civil  cases  arising  from  crime  or  interest,  I  do  not 
profess  to  Bay  ;  we  have  to  deal  with  the  law  as  cootained  in  that 
statute,  which  has  been  re-enacted  in  the  Coosolldated  Statutes  of 
Upper  Canada,  ch.  82,  and  to  whieh  I  now  refer. 

By  section  three  the  provisions  of  the  first  statute,  12  Vic,  are 
re-enacted  that  no  person  offered  as  a  witness  shall  be  excluded 
from  giving  evi  lenoe  by  reason  of  incapacity  arising  from  crime 
or  interest ;  but  (by  sec  4.)  every  person  so  offered  shall  be 
admitted  and  compellable  to  give  evidence  on  oath,  Ac,  thus 
taking  away  the  privilege  of  refusing  as  well  as  the  disquaMcation 
to  give  evidence,  arising  from  mterest  In  the  matter  under  trial, 
or  that  ho  had  been  previously  convicted  of  a  orime  or  offence. 
Section  five  declares  thai  the  act  shall  not  render  competent  or 
authorise  or  -compel  any  party  to  the  suit  individually  nsnied  in 
the  record,  or  any  claimant  or  tenant  of  premises  named  in  eject- 
ment, or  the  landlord  or  other  person  in  whoee  right  any  defendant 
in  replevin  makes  cognizance,  or  any  person  in  whoee  immediate 
or  individual  iiehalf  any  action  may  be  brought  or  defended,  or 
the  husband  or  wifs  of  any  such  party  to  be  called  as  a  witness  in 
behalf  of  snch  party,  **  but  tueh  party  may  in  any  eivU  proceeding 
be  eaUed  and  examined  oi  a  witneee  in  any  euit  or  action  at  the  tn- 
stance  e/  the  oppoeite  party  ;  but  this  does  not  extend  to  the  wife 
of  the  party  to  any  suit  or  proceeding  named  in  the  record. 

It  is  upon  the  construction  of  the  few  words  above  quoted  that 
the  decision  has  been  given  which  Is  now  appealed  from.  The 
learned  judge  has  held,  contrary,  as  he  says,  to  his  own  impression, 
and  in  deference  to  the  case  of  Lamb  v.  Ward^  that  the  defendant 
who  was  caUed  as  a  witness'by  the  plaintiff,  Sn  order  to  prove  his 
own  signature,  was  not  a  witness  for  all  purposes/and  could  not 
be  cross-examined  by  his  own  counsel  to  prove  that  he  had  subse- 
quently pmd  a  snm  of  money  in  part  satisfaction  and  discharge  of 
the  promise  to  pay  contained  in  tiie  instrument  he  proved. 

In  construing  an  act  of  parKament  it  is  impossible  to  deny  that 
oar  judgments  are  affected  and  guided  according  to  the  stand  point 
from  which  we  oontem plate  its  provisions.  It  is  one  thing  to 
regard  this  act  as  based  upon  the  principle  that  the  attainment  of 
truth  should  not,  subject  to  certain  exoeptiowi,  be  impeded  by  inca- 
pacities created  by  law,  but  that  the  fullest  information  as  to  the 
facts  in  issue  should  be  laid  before  those  who  are  to  decide  upon 
them,  who  should  exercise  their  judgment  on  the  credit  of  the  wit- 
nesses, and  the  truth  of  their  testimony.  It  is  another  to  view  it  as 
an  innovation  upon  an  did  established  rule,  which  rule  is  still  to 
prevail  wbere  not  absolutely  changed,  and  is  to.be  the  guide  for 


decidhig  all  doubtful  points  urisiDg  on  the  ooBstmoticB  of  the  sew 
enactment. 

I  think  the  former,  is  the  true  point  of  view  from  which  to 
examine  this  question,  and  to  ascertain  the  true  meaning  of  the 
language  used  by  the  legislature.  The  reason  of  this  law  I  take 
to  be  general,  to  remove  obstructions  to  the  enquiry  after  truth, 
arising  from  incapacities  created  by  law.  I  take  the  exception, 
the  exclusion  of  Oertain  persons  from  being  witnesses  to  be  special, 
and  to  be  considered  necessary  fh>m  apprehension  of  mischief  that 
might  result  fh>m  allowing  parties  to  institute  er  defend  actions  in 
in  reliance  on  their  own  oaths  to  sustsin  th^ir  side  of  the  question. 
And  I  apprehend  that  where  the  general  reason  of  the  law  is  limited 
by  any  special  exception,  such  exception  shall  not  prevail  over  the 
general  reason  any  further  than  a  strict  InterpretatieB  of  the 
langusge  used  in  creating  it  will  warrant,  and  a  fortiori  that  the 
language  of  the  exception  shall  not  be  enlarged  hj  constrootiAn  to 
overrule  the  general  reason. 

As  I  read  this  act  I  find  three  things  : 

1  st  An  express  removal  of  all  incapacity  to  give  evidence  arising 
from  crime  or  from  interest 
2nd.  An  exception  to  the  removal  of  incapamty. 
8rd.  An  exception  to  that  exception. 

I  need  say  nothing  on  the  first  point,  for  nothing  can  be  mors 
explicit  than  the  laognage  of  the  first  section,  which  is  confirmed 
and  amplified  by  the  second. 

The  exception  is  oontained  in  section  three,  and  is  expressed 
with  equal  clearness.  It  follows  almost  verbatim  a  similar  pro- 
vision in  Lord  Denman's  act,  6  and  7  Vic,  ch.  85. 

The  third  section  also  contains  the  provision  which  gives  rise  to 
the  controvert,  and  which  I  treat  as  excepting  sometluag  from 
the  operation  of  the  former  exception.  The  former  sdeets  oertain 
classes  of  person,  out  of  those  who  by  the  first  section  of  the  act 
are  made  competent  witnesses,  and  declares  those  classes  to  be 
incompetent.  The  latter  under  defined  mrcumstanoea  again 
removes  the  incompetency.  In  other  words,  under  sections  one 
and  two,  all  persons,  including  parties  to  suits,  are  enabled  to  give 
evidenoe.  The  first  part  of  section  three,  excepts  parties  to  suits, 
among  others,  from  the  operation  of  aectioAs  one  and  two,  and 
then  immediately  provides  that  any  party  to  a  suit  may  be  called 
and  examined  as  a  witness  at  the  ^instance  of  the  opposite  party. 
If  so  called  he  becomes  at  once  a  **  person  offered  as  a  witness," 
under  the  first  section,  no  longer  excluded  by  incapaci^  from 
interest,  nn  J  under  the  second  section  he  is  to  be  admitted,  and  is 
^Nsompellable  to  give  evidence  on  oath  or  solemn  affirmUion."  I 
am  unable  to  pot  any  other  construction  on  the  words,  **  at  the 
instance  of  the  opposite  party,"  than  this,  that  tkey  remove  the 
prevention  just  created  to  CKamioing  as  a  witness,  a  party  to  the 
suit,  provided  the  opposite  party  wills  it.  The  exception  that  a 
man  shall  not  be  offered  as  a  witness  to  prove  his  own  case  is  up- 
held, but  his  opponent  is  empowered  to  call  him.  I  think  the 
words  used  amount  to  this :  every  plaintiff  may  call  the  defendant, 
and  every  defendant  may  call  the  plaintiff,  as  a  witness  in  the 
cause.  If  the  legislature  meant  to  Kmit  such  calling  to  the  giving 
proof  in  support  of  the  case  of  the  party  by  whom  he  is  ealM,  but 
not  to  give  evidence  to  the  same  extent  that  every  other  witness 
is  required  to  do,  I  think  they  would  have  been  careful  to  expfess 
that  intention  in  words  more  suitable  than  <*  that  he  may  be  called 
and  examined  ae  a  leitneee.**  They  have  not  even  said  that  he  may 
be  called  and  examined /or  or  in  bthal/ot  the  opposite  party,  Aram 
which  it  might  be  reasonably  inferred  that  the  exainination  was  to 
be  limited  to  those  subjects  respecting  which  the  party  calliog  him 
had  examined  him.  He  is  cslled  as  a  witness,  and  so  Ihr  as  the 
language  used  goes,  there  is  no  distinction  made  between  h^n  and 
any  other  witnesses  called  and  examined  in  the  cause. 

I  do  not  think  therefore  that  the  mere  words  of  the  statute 
warrant  any  other  limitation  on  his  testimony  than  that  which 
would  apply  to  all  witnesses.  But  leaving  the  question  of  strict 
construction,  I  have  not  been  able  to  satisfy  myself  that  there 
exists  aliunde  such  an  objection  to  the  full  examination  of  a  party 
to  the  cause  who  is  made  a  witness  at  the  instanoe  of  the  opposite 
party,  that  the  proposed  limitation  ought  if  possible  to  be  adopted, 
in  nlher  words,  that  we  ought  to  assume  that  this  was  the  intention 
of  tiie  legblature  in  passing  the  act. 
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The  objeodon  is  twofold  as  urged  for  the  respondent.  Ist  That 
a  party  is  not  to  be  beliered  when  he  swears  anything  on  his  own 
behalf,  or  2nd.,  that  if  a  party  who  desires  to  examine  his  oppo- 
nent as  a  witness  for  some  particnlar  object,  bj  calliDg  him  makes 
that  opponent  a  general  witness  in  the  caase,  no  one  will  ran  that 
risk,  and  so  the  statute  will  bo  made  a  dead  letter. 

As  to  the  first  alternatiTe,  it  eannot  bd  denied  but  that  there  are 
men  nnprinoipled  enough  to  bring  unju^  actions  and  to  set  np 
unjust  defences ;  men  of  whom  it  might  well  be  feared,  that  to 
maintain  such  suits  Or  defences  they  would  (if  legal  penalties 
«ould  be  evaded)  swear  falsely  themselres  or  procure  others  to  do 
80.  Such  men  are  not  very  likely  to  tell  tlm  truth  against  them- 
BeWes  on  an  occasion  when,  if  the  truth  appeared,  their  action  or 
defence  must  fail.  This  argument  extends  to  the  utter  exclusion 
of  parties  to  a  suit  from  being  witnesses. 

The  second  alternative  seems  to  me  to  present  a  very  one-sided 
view  of  the  question.  By  calling  his  opponent  as  a  witness,  the 
party  affirms  his  credibility.  Can  he  limit  that  affirmance  to  such 
matters  as  may  be  against  the  interest  of  his  opponent,  and  deny 
his  credibility  as  to  all  other  matters  in  issue  between  them  ?  Or 
can  he  admit  his  credibility  generally,  and  admitting  his  knowledge 
of  the  whole  truth  of  the  matters  at  issue  between  them.  Insist  that 
he  shall  only  tell  part  of  the  truth,  namely,  that  which  the  party 
calling  him  desires,  but  shall  tell  no  more,  because  the  statute 
does  not  make  him  competent  to  be  called  as  a  witness  in  his  own 
behalf?  I  can  understand  an  interested  party  contending  for  such 
an  argument  to  establish  that  the  exceptions  in  the  third  section 
are  at  rarianee  with  the  principles  advanced  in  the  preamble  to 
the  16  Vic. ;  but  I  cannot  imagine  that  such  a  construction  is  con- 
sistent With  these  words,  **  Wherefts  the  enquiry  after  truth  in 
courts  of  justice  is  often  obstructed  by  incapacities  created  by  law, 
and  ii  ia  duirablt  that  full  information  at  to  thefactt  in  ittue  should 
he  laid  before  the  persons  who  are  appointed  to  decide  upon  them,  and 
that  such  persons  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony" 

It  is  admitted,  that,  provided  the  cross  examination  of  a  party 
called  as  a  witness  is  confined  to  the  subject  matter  of  his  interro- 
gation in  chief,  it  is  to  be  subject  to  no  other  limitation.  The 
practical  value  of  the  limitation  claimed  will  depend  in  many  in- 
Btancta  on  the  astuteness  of  the  Witness,  who  may  contrive  so  to 
shape  his  answers  as  to  blend  together  thd  facts  which  he  desires 
to  advance  in  his  own  behalf,  with  those  which  make  agaittst  him, 
and  to  which  examination  in  chief  is  directed,  just  as  an  equity 
draftsman  will  so  frame  an  answer,  that  it  will  be  difficult  for  the 
plaintiff  to  read  a  passage  in  support  of  the  bill,  without  «lso 
reading  something  which  sustains  the  defence.  But  it  seems  to  me 
a  bad  practice  for  the  attainment  of  truth,  to  make  the  admission 
of  the  proof  of  important  facts  ta  aay  degree  depsadent  upon  the 
ingenuity  with  which  answers  to  interrogatories  can  be  framed,  and 
it  is  not  theoretically,  at  least,  made  better  by  compelling  a  party 
io  answer  just  so  mvoh  as  it  suits  the  interaets  of  his  opponent  to 
ask,  and  preventing  him  frotft  stating  independent  facts  which  will 
shew  the  whole  truth,  and  yet  notfatfig  but  the  truth. 

Upon  the  whole,  I  am  of  opinion  that  if  a  party  to  a  rait  is 
ealled  and  examined  as  a  witness  at  the  instance  of  the  opposite 
party,  he  stands  on  the  same  footing  as  Sny  othef  witness  ia  the 
cause  as  to  competency,  that  hie  incapacity  by  reason  of  interest 
is  not  partially,  imt  wholly  removed,  and  his  credibility  must  be 
left  to  the  jury. 

As  a  consequence,  I  think  this  appeal  should  be  allowed,  and 
that  the  rule  allowing  the  plaintiff  to  increase  the  verdict  rendered 
for  him  at  the  trial  pursuant  to  leave  reserved  should  be  discharged 
in  the  court  below  without  costs. 

Richards.  J. — In  this  matter  this  court  is  the  tribunal  of  the 
last  resort  to  the  parties,  and  they  are  bound  by  our  decision 
without  any  further  right  bf  appeal.  We  are  therefore  properly 
asked  to  decide  this  case  acooniing  to  the  views  held  by  this  court, 
notwithstanding  the  Court  of  Queen's  Bench,  a  court  of  co-ordinate 
jurisdiction,  may  have  decided  the  point  raised  differently  from 
What  we  shall. 

It  was  not  denied  in  argument  before  us,  nor  am  I  aware  that 
there  is  any  intention  of  disputing  the  proposition,  that  the  rule 
lud  down  by  Mr.  Taylor  in  his  work  on  evidence  is  the  correct 
one  (vol.  2,  p.  1116,  sec.  1289,)  as  aQplied  to  an  ordinary  witness 


in  the  cause,  yix.,  '*  that  if  a  plaintiff  call  a  Witness  to  prove  the 
simplest  fact  connected  with  his  case,  the  defendant  is  at  liberty 
to  cross-examine  him  on  every  issue,  and  by  putting  leading  qneft- 
tions  to  establish,  if  he  can,  his  entire  defence." 

In  the  United  States  a  different  rule  preralts  in  many  of  the 
states,  and  there  **  a  party  has  no  ri^t  to  cross-examine  a  witness 
except  as  to  facts  and  circumstances  conaected  with  matters  stated 
in  his  direct  examination,  and  if  he  wishes  to  examine  him  as  to 
other  matters,  he  must  do  so  by  making  the  witness  bis  own,  and 
calling  him  as  such  in  the  subsequent  progress  of  the  oanee."  If 
the  rule  in  the  American  courts  prevailed  here,  we  might  witk 
more  propriety  be  called  apon  to  decide  ia  farour  of  the  plaintiff, 
for  as  he  only  examined  the  defendant  as  to  certaia  matters,  the 
latter  could  not  in  his  cross-examination  give  evidence  as  to  other 
matters  on  which  he  was  not  exaifiined  in  chief:  and  if  the  defen- 
dant desired  to  give  eyidence  in  his  own  favour,  be  would  be  called 
(after  his  own  case  had  heen  gone  into)  as  a  witness  for  himself, 
and  being  a  party  to  the  cause  this  would  seem  to  be  contrary  to 
our  statute. 

If,  then,  the  rule  which  prevails  in  England  and  Ireland,  and 
which  I  have  always  understood  to  be  in  force  here  is  to  be  acted 
upon,  if  the  defendant  was  a  witness  in  the  cause,  he  might,  on 
cross-examination,  be  called  apon  to  state  all  he  knew  aboat  the 
matters  in  dispute  between  the  parties,  as  well  what  was  favoor- 
able  to  himself  as  what  was  anfavourable. 

The  whole  question  revolves  itself  into  this,  is  a  party  to  a  cause 
when  called  by  his  opponent,  a  competent  witness  ia  that  caase  T 
or  is  he  only  then  to  answer  certain  questions  and  be  cross- 
examined  as  to  the  matters  arising  out  of  such  questions  ? 

Without  reference  to  the  object  of  the  statute  16  Vic,  ch.  19, 
Con.  Stat.  U.  C,  ch.  82,  or  any  arguments  deducible  from  the 
wording  of  the  various  sections  of  that  act  applicable  to  the  point 
in  dispute  to  which  I  shall  refer  presently,  let  us  see  why  the 
defendant  can  properly  be  treated  differently  from  any  other  wit- 
ness. The  oath  he  takes  is  the  same  as  that  administered  to  an 
ordinary  witness,  and  by  it  he  is  bound  to  *'  depose  the  whole 
trnth,  so  that  he  is  not  to  conceal  any  part  of  what  he  knows 
whether  interrogated  particularly  to  that  point  or  not." — d  Black- 
stone's  Com.  872. 

Can  he,  with  propriety,  and  in  view  of  his  oath,  refVuin  from 
stating  the  whole  truth  on  the  issue  joined  between  the  parties 
merely  becau-ie  such  statements  may  be  favourable  to  himself?  In 
the  old  form  of  answers  to  a  bni  in  Chanoery,  or  to  interrogatories 
under  the  Common  Law  Procedure  Act,  the  party  swore  to  the 
truth  of  the  answers,  and  his  opponent  read  them  as  evidence 
against  him  or  not,  as  he  pleased.  But  when  a  witness  is  called 
in  open  court  his  answers  to  questions  if  pertinent  to  the  issues 
are  evidence  in  the  cause  whether  the  party  calling  him  wishes  to 
make  them  evidence  or  not. 

As  the  law  formerly  stood  if  a  defendant  consented  to  give 
evidence  in  a  cause  when  called  by  Che  opposite  party,  and  the 
other  defendants  also  consented,  he  was  a  good  witness.  Be  was 
not  a  competent  witness  if  tendered  for  himself  and  co-defendants, 
and  he  was  not  compellable  to  give  evidence  against  himself,  but 
if  he  consented  to  be  examined,  he  was  then  an  admisSable  witness. 
The  moment  he  was  an  admissable  witness,  I  do  not  see  how  any 
evidence  that  he  might  give,  pertiaeat  of  course,  to  the  issue, 
could  be  excluded  from  the  ooasideratioa  of  the^jory.  That  the 
evideaoe  he  gives  is  favourable  to  himself  might  be  arged  to  the 
jury  as  a  ground  for  act  placiag  too  much  reliance  apon  it,  bat  I 
cannot  see  that  it  would  justify  a  court  in  rejecting  it. 

The  change  of  the  law  ia  relatioa  the  admissibility  of  witaesses 
aad  parties  to  suits  ia  Englaad  to  give  testimony,  who  Were 
formerly  excluded  on  the  ground  of  interest,  was  no  doubt  caused 
by  the  adoption  la  a  great  measure  by  the  legislature,  of  the  views 
of  Mr.  Beatham,  jpropoanded  ia  his  work  oa  the  Rationale  of  Judi- 
cial Evidence,  The  whole  change  proceeds  on  the  broad  ground 
that  all  persons,  parties  to  the  suit  <Mr  otherwise,  who  can  give 
information  as  to  the  facts  on  which  the  coart  and  jury  wish  to  be 
informed  may  be  sworn  and  examined ;  and  that  all  those  facts 
which  were  formerly  considered  sufficient  to  exclude  the  evidence 
OB  the  groand  of  iaterest  were  to  be  takea  iato  ooasideratioa  by 
the  coart  aad  jary  in  jadgtng  of  the  credibility  of  the  witaesses. 
Ia  that  yiew  the  Eagllsh  statotes  from  time  to  time  were  passed, 
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•ach  sobieqneDt  enactment  limiting  the  exeepUoni  by  which 
evidence  was  excluded,  ao  that  now  in  almost  all  sciu  the  parties 
litigant  may  give  evidence  in  their  own  faronr,  and  bills  have  been 
from  time  to  time  brought  before  parliament  to  extend  the  same 
principle  to  a  certain  class  of  indictable  offencea,  so  as  to  permit 
the  defendants  to  be  sworn  in  their  own  defence. 

The  preamble  to  our  statute  of  16  Vie,  ch.  19,  clearly  refers  to 
the  obstruction  interposed  in  courts  of  justice  to  enquiries  after 
truth  by  ineapaeUieM  created  by  law,  and  states  that  it  was  desirable 
that  full  information  as  to  the  facta  in  issue  should  be  laid  before 
tlM  persona  appointed  to  deoide  npon  them,  and  that  such  persons 
should  exercise  their  judgment  on  the  credit  of  the  witnesses 
adduced,  and  on  the  truth  of  their  testimony.  The  first  section  of 
the  act  provides  that  no  person  offered  as  a  witness  shall  be  ex- 
oluded  by  incapacity  f^om  interest  from  giving  evidence  on  the 
trial  of  any  issue  joined  in  any  court,  or  before  any  judge,  jury, 
&o.,  but  that  every  person  so  offered  may  and  shall  be  admitted 
and  compellable  to  give  evidence  on  oath  notwithstanding  that 
such  person  may  have  an  interest  in  the  event  of  the  trial  of  any 
issue  or  of  the  suit  in  which  he  is  offered  as  a  witness. 

This  section  thus  far  seems  to  me  in  broad  comprehensive  terms 
to  remove  all  incapacity  from  interest  from  any  one  who  might  give 
evidence;  that  was  the  ground  of  exclusion  formerly  as  applicable 
to  a  party  who  offered  to  be  sworn  on  his  own  behalf.  He  was 
not  compellable  to  give  evidence  against  himself,  and  the  section 
without  the  proviso  Beemf>  to  contemplate  that  be  might  be  com- 
pellable to  give  evidence ;  with  the  proviso,  this  point  is  beyond  a 
doubt. 

The  proviso,  as  I  read  it,  was  not  intended  to  give  any  additional 
right  to  any  party,  but  rather  to  control  the  broad  powers  which 
were  previously  given  in  the  clause.  It  in  effect  declares  that  the 
act  shall  not  authorise  or  permit  any  party  to  a  suit  individually 
named  in  the  record  to  be  called  as  a  witnete  on  behalf  of  ^uch  party ^ 
but  euch  party  may  in  any  civil  proceedings  be  calUi  and  examined 
09  a  wilnegt  in  any  suit  or  action  at  the  inatanee  of  the  opposite* 
party. 

I  think  the  latter  part  of  the  proyiso  as  referred  to  above  fVir- 
nishes  a  strong,  if  not  a  conclusive,  argument  as  to  the  meaning  of 
the  legislature.  It  does  not  say  that  a  party  may  call  his  opponent 
as  a  witness  for  himself;  if  it  had.it  might  be  contended  (though 
I  doubt  if  successfully)  that  the  witness  could  only  give  evidence 
for  the  party  who  called  him,  and  that  he  could  not  give  evidence 
for  himself.  But  framed  as  it  now  is,  the  section  merely  provides 
that  a  party  may  be  examined  at  a  tDilnets  at  theiubtance  of  hia 
opponent,  there  is  nothing  in  it,  or  in  the  geneAl  principles  of  law 
to  say  that  a  witness  may  not  be  examined  on  any  matter  pertinent 
to  the  issue  after  he  has  been  sworn  in  the  cause. 

To  conclude  my  view  of  the  statute  as  applicable  to  the  point 
nnder  discussion  amounts  briefly  to  this.  By  its  provisions  all 
persona,  whether  parties  to  a  oanse  or  not,  may  be  called  as  wit- 
nesses and  give  evidence,  but  a  party  to  the  cause  cannot  be  such 
witness  unless  called  by  his  opponent. 

When  a  witness  is  once  placed  in  the  box  I  see  no  reason  why 
he  may  not  give  the  jury  all  the  information  he  h<is  sworn  to  give 
touching  the  matters  in  question  in  the  suit  The  view  taken  by 
Mr.  Taylor  in  continuation  of  the  passage  already  quoted  from, 
seems  to  me  to  accord  with  what  I  now  contend  for,  he  says 
**  When  it  was  requisite  that  the  substantial,  though  not  the  nom- 
inal party,  in  the  cau^e  should  be  called  his  adversary  for  the  sake 
of  formal  proof  only,  it  was  held  that  he  was  thereby  made  a  wit  - 
ness  for  all  purposes,  and  might  be  cross-examinod  to  the  whole 
cause.."  He  refers  to  Morgan  v.  Bridges,  2  Starkie  Rep.  814, 
which  bears  out  the  doctrine  stated,  and  to  R.  v.  Murphy,  1  Arm. 
Mac.  &  Og.  206,  which  last  authority  I  have  not  yet  seen. 

I  am  clearly  of  opinion  that  the  plaintiff,  in  the  case  before  us, 
having  called  the  defendant  and  he  having  proved  payments  to  the 
satisfaction  of  the  Jury  to  the  amount  of  £12,  that  the  rule  allow- 
that  sum  to  be  added  to  the  verdict  found  by  the  jury  in  the  court 
below  ought  not  to  be  allowed  to  stand,  and  that  this  appeal  should 
be  allowed,  and  the  rule  nisi  in  the  court  below  should  be  dis- 
charged. 

Haoartt,  J. — I  wish  to  rest  my  decision  of  this  point  on  the 
broadest  ground.  A  party  to  a  suit  is  not  a  competent  witness  in 
bis  own  behalf,  and  merely  on  bis  own  motion.    Our  law,  I  pre- 


sume, considers  him  disqualified  by  interest  from  giving  ar  fifkir 
narrative  to  the  jury  of  matters  possibly  fully  known  only  to  him- 
self, and  deems  it  a  lesser  evil  to  rest  their  decision  on  testimony 
that  may  balance  its  want  of  direct n38S  by  its  possibly  superior 
credibility.  I  stop  not  to  question  the  wisdom  of  the  law,  but 
Bccapt  it  as  it  is.  It  can  have  no  other  logical  foundation  than 
want  of  faith  in  human  nature  when  truth  does  not  square  with 
interest  Granted  his  good  faith,  the  man  who  positively  knows 
the  facts  of  a  disposed  point,  must  be  the  proper  medium  to  reflect 
them  in  their  clearest  light  on  those  who  must  aocept  them  as  the 
basis  of  decision. 

The  law  declines  to  risk  the  enquiry  on  the  fidelity  of  the  inter- 
ested litigant  The  opponent,  however,  for  reasons  satisfactory  to 
himself,  presents  him  to  court  and  jury  as  worthy  of  credence  for 
Ait  purposes.  To  my  mind  the  conclusion  is  irresistible  that  the 
opponent  once  offering  him  as  a  faithworthy  witness  on  any  point 
involved  in  the  trial,  at  once  removes  all  incompetency  from  sop- 
posed  inability  to  sacrifice  interest  to  truth,  and  that  he  forthwith 
becomes  not  merely  a  compellable,  hut  also  a  thoroughy  competent 
witness  for  every  purpose  on  all  the  facts  then  in  issue  In  the 
cause,  however  diverse  and  distinct  may  be  the  issues  to  be  dis- 
posed of. 

I  am  willing  to  aocept  the  illustration  offered  in  the  eonrt  from 
which  I  have  the  misfortune  to  differ,  and  to  hold  that  if  in  the 
same  suit  one  issue  be  as  to  the  execution  of  a  bond,  and  the  other 
as  to  a  charge  of  slander,  and  the  plaintiff  avail  himself  of  his 
undoubted  right  to  make  defendant  a  compellable  witness  to  dis- 
prove the  plea  of  non  est  factum,  he  thereby  removes  atl  objection 
to  his  adversary  as  a  competent  witness  to  prove  or  disprove  any 
fact  connected  with  the  other  issues  as  to  slander  or  other  disputed 
matter. 

I  think  a  party  to  a  suit  is  necessarily  either  a  competent  or  an 
inoompetent  witness  to  all  the  matters  involved  in  any  one  trial  as 
a  whole,  and  that  his  inoompetency  once  removed  for  any  purpose 
is  gone  as  to  all. 

No  separation  of  competency  as  to  parts  of  the  matters  to  be 
tried  is  intelligible  to  ray  mind,  nor  can  it  be,  I  think,  to  a  jury 
anxious  to  have  the  truth  from  the  surest  and  most  reliable  sonroes. 
But  for  the  judgment  of  the  majority  of  the  Court  of  Queen's 
Bench,  which  makes  me  pause  long  in  maturing  my  opinion,  I 
would  entertain  no  shadow  of  doubt  on  this  point 

I  think  we  must  allow  the  appeal,  as  our  decision  is  final. 

Fer  Cur. — Appeal  confirmed. 


CHAMBERS. 


(Bepetied  fty  Boaiat  A.  HAtauow,  Eaq.,  AtrHMeyKtf-Xma.) 

WhITI   ST  AL.   Y.    ShIBI. 

SuUfareotlsqfthedtty-'Firem^ohato0tmta  heletmeL^Whmd^imdanteMtiaed 

to  ootts  tifthe  day. 

He!d—l.  That  tind«r  we.  225  of  the  CUP.  Act,  iiQthori«lDg  a  rule  ibr  eosts  of 
the  day  to  be  drawn  up  on  affidavit  without  mottnn  made  io  Court,  that  the 
rule  siionld  be  drawn  up  in  the  prinelpal  office  ot  Toronto. 

2.  Ttiat  Deputy  Cl-rka  of  the  Crown  have  no  power  nnder  the  120th  Rule  of 
Pmctioe  to  larae  rnlea  for  onata  of  the  day. 

3.  That  where  a  caura  Is  called  on  for  trial,  raunwl  f<^r  plaintiff  and  d«fbnd«nt 
b«>th  being  present,  eouoet^l  for  plaintiff  staten  he  is  not  ready,  end  eounwl  for 
deftindant  nf  at«4  he  in  ready,  and  plaintiff  not  beinff  ivady  the  eauae  !•  atrndc 
out  of  the  dodLet,  defendant  b  entitled  to  his  oosta  of  the  day. 

(July  10, 1801.) 

The  reoord  in  this  case  was  entered  for  trial  at  the  last  assises 
for  the  county  of  Wentworth,  b'jfore  Mr.  Justice  Eicharda. 

On  the  last  day  of  the  Assises,  the  learned  Judge  read  o¥er  the 
names  of  the  untried  cases,  in  open  court,  and  asked  if  the  par- 
ties were  ready  in  any  of  them. 

When  this  cause  was  called  on,  the  counsel  for  plaintiff  and 
defendant  were  both  present.  The  counsel  for  plaintiff  said  he 
was  not  ready,  but  the  counsel  for  defendant  said  he  was  ready. 
Plaintiff  not  being  ready,  the  cause  was  struck  out  of  the  docket. 

Afterwards,  on  28th  May  last,  defendant  caused  a  rule  for  costs 
of  the  day  to  be  issued  from  the  office  of  the  Deputy  Clerk  of  the 
Crown  at  Hamilton.  The  rule,  which  was  signed  by  the  Deputy 
Clerk  of  the  Crown,  was  in  the  usual  form,  directing  that  **  the 
costs  when  taxed  shall  be  paid  by  the  plaintiff,  if  it  shall  appear 
to  the  Master  that  costs  ought  to  be  paid." 
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Both  parties  attended  the  Deputy  Cleric  of  the  Grown  under  this 
rule,  and  he,  thinking  that  defendant  efaonld  hare  asked  for  a 
nonsuit,  refused  to  tax  any  costs  whateyer  to  defendant  under  the 
rule. 

Defendant  then,  on  21st  June  last,  issued  a  rule  in  the  usual 
form  for  costs  of  the  day,  from  the  principal  office  in  Toronto. 
PUintiif  attended  the  Master,  and  objected  to  the  Master  taxing 
any  costs  to  the  defendant,  on  the  ground  that  the  former  rule  for 
the  same  purpose  having  been  issued  and  adjudicated  upon,  the 
Moond  rale  was  irregular ;  which  objection  the  Master  oyerruled. 
Plaintiff  then  objected  that  under  the  circumstances  of  the  case 
defendant  was  not  entitled  to  any  costs  whatever.  The  Master 
rvled  that  defendant  was  entitled  to  the  costs  of  the  day,  and 
laied  them  under  the  rule. 

Jaekson  obtained  a  summons  on  the  defendant  to  show  cause 
why  the  rule  for  costs  of  the  day  issued  from  the  principal  office 
in  Toronto,  and  the  taxation  of  costs  thereunder,  and  all  proceed- 
ings subsequent  thereto,  should  not  be  set  aside ;  or  why  all  pro- 
ceedings on  the  rule  should  not  be  stayed  till  term,  on  the  ground 
that  the  rule  was  irregularly  issued  after  a  rule  had  been  issued 
from  the  office  of  the  Deputy  Clerk  of  the  Crown  at  Hamilton,  for 
the  same  reason  and  purpose  and  to  the  same  effect  as  the  rule 
■ought  to  be  set  aside,  and  the  Deputy  Clerk  of  the  Crown  decided 
upon  hearing  the  parties  that  defendant  was  not  entitled  to  costs ; 
and  on  the  ground  that,  under  the  circumstances  of  the  ease, 
defendant  was  not  entitled  to  any  costs  of  the  day  whatever 
against  plaintiffs. 

Harrison  shewed  cause,  and  contended  that  the  rule  sought  to 
be  set  aside  was  regularly  issued,  and  that  defendant  was  entitled 
to  the  costs  of  the  day.  He  referred  to  Consol.  Stnt.  U.  C,  cap. 
22,  sec.  225 ;  Rule  Pr.  120;  Har.  C.  L.  P.  A.  646;  Morgan  v.  Far- 
ngbough^  11  Ex.  205;  Seott  v.  Crotthwaite,  C  U.  C.  L.  J.  161. 

Jackton,  contra,  contended  that  the  second  role  was  irregular, 
and  that  as  defendant  failed  to  nonsuit  plaintiffs  he  was  not  enti- 
tled to  costs  of  the  day.  He  also  referred  to  Morgan  t.  Ferny- 
bought  as  reported  in  1  L.  J.  N.  8.  874. 

Bdbms,  J.— It  appears  to  me,  under  the  225th  section  of  the 
C.  L.  P.  Act,  that  a  rule  for  costs  of  the  day  should  be  drawn  up 
in  the  principal  office.  The  rule  of  court  (No.  120)  authorising 
Deputy  Clerks  of  the  Crown  to  sign  rules,  were  such  rules  as  were 
side  bar  rules,  &c.,  before  the  statute  was  passed.  And  before  the 
statute  was  passed,  a  rule  for  costs  of  the  day  required  to  be 
moved  in  court  The  statute  abolished  the  motion,  but  leaves  the 
rule  to  be  issued  by  the  Master.  The  case  was  properly  disposed 
of  by  the  Master.    This  summons  must  be  discharged  with  costs. 

Summons  discharged  with  costs. 


PRACTICE  COURT. 


Latta  y.  Wallbbisob. 

Award^SetUng  atidt— Bearing  hack^around»—MUtak&-'Diieo9enf  ^f  new 

cvtdenoe. 

mfd-A.  That  ths  Court  will  not  let  antde  an  award  on  tha  groxud  of  miitake, 

nnlew  tLe  mlttaka  be  admitted  or  cl»*ar. 
2.  That  aa  award  will  only  be  referrvd  back  on  the  muim  groundi  that  would 

fivmarl J  have  Jattifled  iCn  being  rat  aside. 
8.  That  noder  the  dreuinetancva  of  this  caie,  the  arbitrator  was  Jnstifled  in  aiiow> 

log  as  a  set  off  the  JudKment  of  defendant  against  the  plaintiff  and  another,  as 

arainst  any  claim  that  plaintiff  had  against  d<fondaot. 
4.  That  the  Conrt  wouM  not  interfere,  either  to  set  a»ide  tha  award  or  refer  it 

back,  on  the  ground  of  the  dikoovery  of  new  evidence. 

(ffittlngs  after  Baater  Term,  24  Tic) 

In  Easter  Term  Isst,  JtVUti  obtained  a  rule  calling  on  the  de- 
fendant to  show  cause  why  the  award  in  this  cause,  should  not  be 
set  aside  on  the  following  grounds : — 

1.  That  the  arbitrator  allowed  a  judgment  recovered  in.  the 
County  Court  of  Hastings,  wherein  the  present  defendant  was 
plaintiff,  and  the  present  plaintiff  and  one  Gilbert  Latta  were  de- 
fendants, to  form  the  subject  of  the  set  off  in  this  action. 

2.  Or  why  the  award  shouM  not  be  referred  back  to  the  arbitra-- 
tor  for  re-consideration,  as  to  the  item  of  $122  27  mentioned  in 
such  awsrd,  or  the  item  charging  the  plaintiff  with  the  balance  of 
the  said  judgments  or  both  such  items,  on  the  grounds  that  the  sum 
of  $122  27  was  not  a  proper  charge  against  the  plaintiff,  he  having 
retired  the  note  out  of  the  defendant's  hands  and  paid  the  same  to 
him  after  he  had  taken  the  same  ap  from  the  Bank,  and  that  the 


judgment  aforesaid  was  between  different  parties  than  those  in 
this  sction  and  could  not  be  set  off,  and  then,  for  that,  the  balance 
of  judgment  wtfs  improperly  charged  against  plaintiff:  that  the 
said  sum  of  $122  27  and  the  said  judgment  represent  the  same 
debt,  and  because  the  awsrd  was  contrary  to  evidence. 

8.  And  because  of  the  discovery  of  new  evidence  the  note  which 
the  defendant  retired,  with  the  sum  of  $122  27  now  being  in 
plaintiff's  hands,  found  since  the  arbitration  dosed,  and  on  the 
ground  that  the  arbitrator  considers  it  ought  to  be  referred  back. 

The  arbitrator  In  a  certificate  stated  that,  in  bis  opinion,  the 
matter  should  be  again  opened,  because  he  was  not  sure  that  the 
judgment  charged  in  the  award  made  against  the  plaintiff,  was  not 
not  based  on  a  debt  identical  with  the  defendant's  cheque  men- 
tioned in  the  award  (viz.,  $122  27) :  in  other  words,  his  appre- 
hension that  the  plaintiff  was  in  the  award  charged  twice  with  the 
same  liability. 

Affida'vits  were  filed  on  behalf  of  the  plaintiff,  with  a  view  of 
shewing  that  the  judgment  and  the  $122  27  did,  in  fact,  represent 
the  indebtedness  arising  out  of  the  same  transaction  and  ought  not 
bothHo  be  allowed.  The  plaintiff  further  stated,  that  he  had  found 
a  note  which  was  mislaid  at  the  time  of  holding  the  arbitration, 
which  would  aid  materially  in  establishing  the  view  of  the  ease 
contended  for  by  him. 

Harrison  shewed  cause  during  the  term,  and  contended  that  as 
to  the  judgment  alloweii  by  way  of  set  off,  was  recovered  in  an 
action  under  our  Prov.  Stat,  on  a  promissory  note  made  by  the 
plaintiff  and  indorsed  by  his  brother,  and  the  plaintiff's  counsel 
admitted  and  consented  before  the  arbitrator,  that  it  should  be 
allowed  as  a  set-off  to  the  plaintiff's  claim  for  whatever  balance 
was  due  on  the  judgment ;  that  although  plaintiff  did,  before  the 
arbitrator  finally  closed  bis  award,  withdraw  bis  consent,  yet  as  the* 
debt  was  the  debt  of  plaintiff  alone  and  defendant  swears  he  is  in- 
soWent,  the  court  would  not  set  aside  or  refer  back  the  award  on 
that  ground.  As  to  referring  back  the  award  to  the  arbitrator  on 
the  ground  of  mistake  as  to  allowing  both  $122  27  and  the  balance 
on  the  judgment,  he  submitted  that  the  Court  would  not  refbr  it 
back  on  the  ground  of  mistake,  unless  it  appeared  perfectly  pUin 
that  there  was  a  mistake.  As  to  the  discovery  of  new  evidence, 
he  submitted  that  this  is  rery  rarely  allowed  as  a  ground  for 
setting  aside  an  award.  He  argued  that  the  evidence  given  before 
the  arbitrator  and  considered  by  him  folly  juatified  the  award, 
and  that  although  the  arbitrator  on  being  applied  to  and  told  of 
n^w  evidence,  might  eonsider  it  desirable  to  re-open  the  ease,  that 
such  a  praotiee  would  be  very  incouTenient,  and  that  the  Courts 
had  always  ruled  against  it  He  also  contended,  thst  this  case 
ought  not  to  be  referred  back  unless  the  Court  is  prepared  to  set 
aside  the  award  on  the  grounds  suggested  by  the  plaintiff.  He 
referred  to  OUn  ▼.  O.  T.  R.  Co.  2  U.  C.  Prae.  B.  877  ;  Phillips  v. 
Fhans,  32  M.  &  W.  309:  FuUier.  Fenwiek,  8  C.  B.  705;  Faviell 
y.  Eastern  Counties  Railway,  2  Ex.  844;  Oxendenr,  Cropper,  10 
A.  &  E.  197;  L^ggo  t.  Toung,  16  C.  B.  626;  ffogg  t.  Burgess,  2 
H.  &  N  298 ;  Hodgkinson  v.  Femie,  8  C.  B.,  N.  ^.  188 ;  Bagaelly 
V.  Maliaiiwiek,  4  L.  T.,  N,  8.  246. 

JelUtt,  in  moving  the  rule  absolute,  referred  to  Paterson  t. 
Howison,  2  U.  C  Q.  B.  189 ;  Arnold  t.  Bainhridge^  9  Ex.  168. 

Richards,  J. — The  notes  of  evidence  before  the  arbitrator,  and 
the  affidavits  shew  clearly  that  the  question  was  raised  and  dis- 
cussed before  the  arbitrator,  as  to  whether  the  cheque  or  payment 
of  $122  27  and  the  judgment  wefe  really  for  the  same  indebtedness, 
and  the  arbitrator  did  undoubtedly  decide  against  the  plaintiff. 
Since  the  award,  plaintiff  has  discovered  a  note  not  produced  be- 
fore the  arbitrator,  which,  if  he  had  produced  before  the  arbitrator, 
would  have  strengthened  the  view  he  pressed  on  him.  On  this 
being  brought  to  the  knowledge  of  the  arbitrator,  he  does  not  soy 
as  the  arbitrator  did  in  Burnardy,  Wainwright,  19  L.  J.  Q.  B.  428 
{S.  C,  1  L.  M.  &  P.  456),  that  if  the  discovered  documents  had 
been  produced,  it  would  have  materially  affected  the  decinion  of  the 
arbitrator ;  but  that  he  is  not  sure  his  decision  is  right,  and  for 
that  reason  the  case  ought  to  be  referred  back. 

The  later  cases  certainly  do  not  seem  to  favor  the  riew  of  setting 
aside  or  referring  back  a  matter  to  an  arbitrator  even  when  the 
mistake  Is  clearly  shewn,  but  in  this  case  both  parties  do  not 
admit  a  mistake ;  the  plaintiff  endeavors  to  shew  that  there  is  a 
mistake,  whilst  the  defendant  positirely  denies  it    The  ease  of 


tos 


LAW    JOURNAL 


[Auavai, 


Phaipp§  ▼.  EoamM^  12  Id.  It  W.  80Q,  SMma  quite  M  atrong  m  the 
oiM  DOW  uader  deoision.  There  th#  arbitrator  bad  omitted  by  mia- 
take  to  notiee  the  aum  of  £1 19  7«.  4^,  aokaowiedged  to  ba¥«  been 
loTied  by  defendaAt  oa  plaiotiff 'a  gooda,  and  the  affidaTits  8t«ted 
that  on  the  error  being  pointed  out  to  the  arbitrator,  he  admitted 
there  appeared  to  be  «  mistake,  and  regretted  he  could  not  rectify 
it,  bia  authority  having  expired  with  the  publication  of  the  award. 
He  reoommended  the  partiea  to  oonaent  to  the  matter  being  again 
brought  before  him,* but  the  defendant  refueed  to  do  ao,  and  the 
Oourt  refoaed  to  aet  aaide  the  award.  In  referring  to  HaU  t.  Simda 
where  the  award  waaaet  aaide  (2  M.  &  S.  847j  Rolfs,  Baron,  aaid 
^Hbere  il  waa  done  beoaoae  without  oontroToray  a  mistake  had 
been  eommitted  by  aabstraeting  one  sum  from  the  other,  instead 
of  adding  them  both  together  and  awarding  for  the  plaintiff  in- 
atead  of  the  defendant,"  and  Alderaon,  Baron,  abaerred,  "  If  we 
were  to  enter  into  the  question  of  merits  on  affidavits,  in  nine  cases 
«ut  of  ten  it  wonld  be  argued  there  waa  some  mistake."  Baron 
Parke  in  giving  judgment  aaid,  referring  to  Ball  v.  Hindis  **  I  do 
not  mean  te  aay  that  the  deoision  of  the  Court  of  Common  Plena 
in  that  case  was  not  correct,  aa  it  waa  founded  on  facts  which 
shewed  a  clear  mistake,  but  I  feel  extremely  unwilling  to  enlarge 
that  role,  although  we  may  possibly  do  some  injustice  in  par- 
ticular cases.  I  think  it  better  to  adhere  to  the  principle  of  not 
allowHig  awards  to  be  set  aside  for  miatakea,  and  to  open  a  door 
to  enquire  into  the  merita,  or  we  shall  have  to  do  ao  in  almoat 
'every  oaae." 

Meet  of  the  cases  on  the  subject  of  eetUng  aside  awards  in 
mistake  or  improper  finding  of  arbitrator,  were  referred  to  for 
Boigkimon  ▼.  Ferrit  H  aL^  8  C.  B^  N»  S.  169,  and  nothing  in 
that  caae  would  seem  to  warrant  the  extending  the  rule  as  to 
•ettiag  aside  this  award,  aa  eontended  for  by  the  plaintiff!  It  is 
also  an  authority  to  shew  that  awarda  will  only  be  referred  back 
on  the  aame  grounda  that  would  former^  have  justified  their  being 
net  aside. 

I  am  not  prepared  either  to  refer  back  or  set  aside  the  award, 
on  the  ground  that  the  arbitrator  haa  made  a  mistake  in  awarding, 
aa  to  the  $122  27  and  as  to  the  judgment,  both  in  favor  of  the 
defendant,  or  on  the  ground  of  the  discovery  ef  the  new  evidence. 

As  to  the  award  being  bad  because  the  arbitrator  allowed  the 
Judgmeot  to  be  aet^off  against  plaintiff'a  claim,  I  am  net  willing 
to  yield  to  plalntiff^a  viewa  oa  that  poiwt  for  many  reaaona, 
iHBongat  otbersk  thai  it  dearlv  apfMara  that  tlie  note  on  whwh  the 
Judgment  waa  based  was  the  individual  note  «f  the  preaent  plain- 
tiff; given  for  aa  iadividaal  debt  w4iioh  be  himaelf  had  ioearred,  and 
ea  which  the  ether  defeadant  in  that  anit  waa  only  aa  aeeommoda- 
tlon  iaek>raer.  At  the  arbitration  his  eeaaeel  admiMed  it  waa  a 
proper  eulj^^t  for  aet  off  in  that  proeeeding,  and  I  am  by  ao 
ttieatia  prepared  to  decide  that  the  jodgment  under  oar  ttatatea  ao 
far  meitged  the  i&dividaai  liability  of  defhndant  en  the  note  aa  to 
prevent  its  beiag  allowed  by  the  arbitrator  aa  a  set  off  nader  this 
refhrenee. 

If  I  had  fully  msde  ap  my  nlnd  in  fhter  «f  the  plaintiff  aa  to 
the  merger  of  the  individual  liability  on  the  judgment,  I  tbonKl 
Btill  hesitate  to  set  aside  this  award  on  that  ground,  for  truly  as 
the  arbitrator  says,  "in  equity  and  good  eonocieooe*'  the^amoant 
ought  to  be  aet  off  against  any  daim  plaintiff  may  liave  against 
defcndanrt. 

The  defendant  thews  In  hie  affidavita  that  the  ease  was  repeatedly 
adjourned  by  the  arbitrator  at  the  request  of  the  plaintiff;  that  he 
has  been  obliged  to  pay  thirty  dollars  for  the  arbitrator's  fees 
when  taking  up  the  award ;  that  if  the  matter  ia  referred  back  he 
will  be  put  to  more  expense;  and  that  aa  plalnUff  is  insolvent,  he 
can  get  nothing  from  him. 

Under  these  circumstances  he  contenda,  that  the  case  ought  not 
to  go  back  to  the  arbitrator  aa  for  the  discovery  of  new  evidence : 
that  having  taken  as  much  time  aa  he  chose  in  bringing  the 
matter  before  the  arbitrator,  if  he  neglected  to  search  among  his 
papera  for  the  document  he  has  found  since,  he  ought  not  to  be 
allowed  to  wait  till  the  arbitrator  had  dioided  against  him  and 
then  bring  the  matter  up  again. 

On  the  whole,  I  am  not  prapared  to  make  the  rule  absolute  on 
any  of  the  grounds  taken  by  the  plaintiff. 
U  defendant,  after  the  matter  haa  been  fally  considered,  ia  ad- 


vised that  he  oaa  enforce  the  award,  and  plaintiff  oeostdera  that 
from  anything  that  appeara  on  the  face  of  it,  he  can  legally  resist 
the  payment  of  the  amount  theraby  directed  to  be  paid,  he  will 
have  an  opportunity  of  doing  so  when  defendant  attempts  to 
enforoe  the  award  against  him. 

In  the  meantime,  the  rule  nan  will  be  discharged  with  costs. 

Per  Cur. — Rule  discharged  with  coats. 


RrrcsiB  v.  WoannHaroir  vr  al.,  AoMUiitTaaToas  ow  Dansov. 

flUd,  lit  That  ft  Judgment  delibentdy  taken  by  the  ptdntlff  asalnat  the 
danta,  M  wtmlntatrmton.  In  Deptomber.  1868«  vHt  not  be  opened  np  oa 
Crottnd  that  oertain  aaeta  hav»  alnoe  beeooM  available  fiw^lalBtire)*!^ 

Sni.  That  the  plalnUff  harin<  hie  jud^nMnt  najr  hownfer  reaeh  thioee 
either  in  eaolty  or  at  common  lavr. 

(8Mlln«iellarB.fl,M 


) 

In  Hilary  Term  Bruce  Stained  a  rule  oti  behalf  of  the  plaintiff, 
calling  on  the  defendants  to  sh«w  cause  within  the  first  four  days 
of  Easter  Term,  why  the  judgment  roll  in  this  caase  should  not  be 
amended,  by  enabling  the  plaintiff  to  pray  and  take  judgment  on 
the  assets  admitted  in  the  defendants*  plea,  after  satisfaction  of 
the  mortgages  and  judgments  therein  referred  to.  In  addition  to 
judgments  of  assets  quando  aeciderint,  or  why  the  said  judgment 
should  not  be  set  aside,  and  the  plaintiff  allowed  to  reply  to  said 
pleas,  or  to  take  such  judgments  thereon  as  he  may  be  advised. 

A  copy  of  the  pleadings  was  filed  on  moving  the  rule. 

The  action  was  commenced  in  1868.  Several  promtaoxy  notes 
are  eet  forth  in  the  declaration,  and  the  plaintiff  olmms  £1.200 
damages.  The  defendants  pleaded  on  the  20th  April,  186B,  setting 
ap  judgments  racovered  against  the  intestate  in  his  lifetime,  and 
morttfagea  made  by  Lim  outstanding  for  large  amounts*  and  that 
they  had  not  sufficient  goods  or  chattels  of  intestate  come  into 
their  baads  to  satisfy  the  same.  On  the  20th  September,  1858, 
plaintiff  admits  defendants'  plea,  takes  judgment  ^uand0,  and 
raplies  lands.  Thera  waa  also  an  affidavit  filed  1^  the  plaintiffs* 
attorney.  He  stated  that  judgment  was  catered  on  the  27th  Sep- 
tember, 1858 ;  that  at  the  time  of  pleading,  the  plea  by  defendants 
and  of  the  taking  judgment  ia  this  suit,  the  judgment  and  mort- 
gagea  in  the  plea  mentioned  wera  outstanding,  and  being  awara 
that  they  amounted  to  a  aum  sufficient  to  exhaust  any  aaaeta  then 
ea  hand,  the  plaintiff  was  adviaed  to  take  judgment  of  aaaets 
^etndOi  and  took  euch  judgmeat  inatead  of  taking  jadgmeat  of 
the  asseta  ihen  unadminiatered,  after  eatiafactioa  of  such  mort- 
gages and  judgments,  and  of  assets  quando  :  that  the  mortgages 
have  been  foreclosed  withoat  resort  to  the  personal  estate  of 
intestate,  and  the  judgments  iMntioned  in  the  plea  have  been 
satisfied  from  other  sonrcea,  and  in  consequence,  he  was  informed 
and  believed  a  large  amount  of  asaets  remained  in  defendants' 
bands,  which,  but  for  the  form  of  the  judgment  so  taken  might  be 
made  avulable  for  the  plaintiff*s  claim  in  this  action,  and  that  a 
considerable  portion  of  the  judgment  recovered  by  the  pluntiff 
remains  unpaid . 

During  Blaster  Term  BarrUon  shewed  cause,  and  contended  that 
the  rule  ought  to  be  discharged ;  that  there  is  no  ground  for  the 
interferanee  of  the  court,  aod  that  the  partiea  cannot  now  be 
placed  \ik9taiu  quoi  that  the  defendants  have  pmd. other  debts 
since  the  pleadings  were  filed,  and  that  th^  desired  to  plead  the 
retaining  of  their  owa  debts,  which  they  would  be  deprived  of  if 
this  amendment  was  allowed  to  be  made.  He  refbrred  to  €fam€' 
ron  V.  JUyn^lda^  5  £1.  &  B.  801 ;  Williams  on  Exeeutora,  1692; 
6  Taunt.  45;  Bwrroughe  y,  Stevtnt;  5  Taunt.  556;  1  Wms. 
Saund.  8S6. 

Burton  in  support  of  the  rule. 

Barriton  for  defendants  filed  the  affidavit  of  defendant,  Worth- 
ington,  in  which  he  stated  that  plaintiff  had  issued  an  execution 
against  the  lands  of  intestate  on  the  judgment,  under  which  500 
acres  of  land  in  the  township  of  Harvey,  in  the  United  Counties 
of  Peterboro  and  Victoria  were  sold  in  the  month  of  December, 
1859,  to  the  agent  of  plaintiff's  attorney,  for  $500:  that  since  the 
recovery  of  plaintiff's  judgment  the  defendants,  as  administrators, 
have  in  good  faith  paid  on  account  of  the  judgment  set  forth  in 
their  plea,  and  on  account  of  taxes  due  the  City  of  Hamilion  in 
respect  to  the  eatate  of  the  intestate,  mnch  more  than  the  amount 
of  aaaeta  that  have  hitherto  come  to  their  hands  to  be  administered. 


1861.] 
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Tfaat  At  pajmenlt  lo  mtde  were  ftwn  the  fyroeeeds  ef  tfaa  sale  of 
intestate's  effects  and  fk'om  tbeir  own  money,  and  tbat  intestate  in 
his  lifetime  was  indebted  to  defendant,  Worthtogton,  in  $800:  that 
all  the  payments  referred  to  hare  been  made  in  good  faith,  and 
long  before  the  defendants  bad  any  notice  or  kaowledge  tbat 
plaintiff  intended  to  apply  to  yacate  his  own  judgment  in  this 
action ;  and  farther,  if  plaintiff  is  allowed  to  relioquitth  hie  present 
judgment,  and  obtain  now  the  mpomey  so  paid  by  said  defendants, 
it  would  inflict  great  hardship  and  iojostioe  on  tbem,  and  embar- 
rass them  in  the  administration  of  the  assets  of  the  estate. 

Anthony  Copp,  another  of  the  defendants,  by  his  affidavit  also 
filed,  stated  tbat  he  belieiFed  all  the  statomento  in  Mr.  Worthing- 
ton's  affidavit  were  true,  and  that  iotestate  at  the  time  of  his 
death  owed  liim  9400,  which  is  yet  unpaid. 

Reohabbs,  / — ^Ib  this  case  the  plaintiff,  after  having  deliberate- 
ly taken  judgment  for  assets  quando  acctdgrini,  and  replying  lands, 
and  issuing  en  execution  against  and  selliag  the  lands  of  tUe  intes- 
tate, now  seeics  to  vary  his  judgment  in  such  a  way  as  to  reach 
assets  that  have  become  available  since  his  judgment  was  entered, 
though  in  the  meantime  the  defendants  have  changed  their  posi- 
tion by  making  payments  on  account  of  the  estate  they  were 
adminietering.  Other  parties,  oreditors  of  the  intestate,  may,  for 
anything  I  know,  have  had  tlieir  proceedings  in  recovering  their 
debts  Influenced  by  the  course  the  plaintiff  choee  deliberately  to 
take  in  entei4ng  his  judgment. 

The  plaintiff  ba^  not  produised  any  authority  which  would  jus- 
tify me  in  directing  the  course  bedesires  to  have  carried  out  to  be 
taken.  Burrought  v.  Steventf  in  Taunton,  would  seem  to  be  an 
authority  against  him.  In  Cameron  v.  Re^noldsy  5  St.  &  B.  ^1,  the 
court  In  setting  aside  a  judgment  entered  by  mistake  when  the 
defendant  knew  of  the  error,  and  which  would  have  had  the  effect 
of  depriving  the  plaintiff  of  a  considerable  portion  of  a  just  claim, 
went  a  great  way  to  aid  the  plaintiff;  but  then  what  the  plaintiff 
did  was  done  under  a  dear  mistake  as  to  a  lact,  and  the  applica- 
tion was  made  promptly,  and  clearly  no  injustioe  could  be  done ; 
hut  there  the  proceedings  were  taken  deliberately,  and  at  the  time 
it  seemed  to  be  the  best  course  for  the  Interest  of  the  plaintiff  that 
judgment  should  be  entered  as  it  was,  for  tber^y  be  was  able  to 
reach  certain  lands  of  the  intestate,  which  we  are  told  have  been 
sold  for  his  benefit.  Kow  after  a  lapse  cf  three  and-a-half  years, 
he  thinks  it  would  be  better  for  him  if  be  had  «aken«  or  could  now 
-get  a  different -sort  of  a  judgment  If  he  is  permitted  to  do  this, 
1  do  not  feel  that  all  narties  are  placed  iu  the  same  positron  they 
would  have  heen  in  had  plaintiff  taken  the  judgment  he  now  wishes 
to  get.  In  Cameron  v.  Seynoldt,  Coleridge,  J.  says,  '*  The  court 
in  its  discretion,  certainly  would  not  set  a  judgment  aside  unless 
the  circumstances  were  such  tbat  they  could  place  the  parties  in 
the  same  position  in  which  they  would  have  been  but  for  the  mis- 
take;** and  in  the  same  case.  Lord  Campbell,  C.  J.,  in  giving  bos 
jugment,  eays,  **  We  are  asked  whkt  are  the  limits  of  our  jarisdio- 
tion,  and  whether  we  could  do  this  at  any  timet  I  answer  that 
lapse  of  time  becomes  after  a  season  a  bar  as  soon  as  the  court  in 
its  discretion  sees  that  it  has  been  such  as  ra«st  work  prejudice." 
I  think,  if  for  no  other  ground,  the  lapse  of  time  here,  and  what 
has  since  been  done,  must  in  the  language  of  Lord  Campbell, 
*•  work  prejudice.*' 

As  to  the  plaintiff's  position,  he  has  his  Judgment  to  recover 
the  amount  due  him,  from  assets  that  may  come  into  the  hands  of 
the  administrators  after  the  plea  pleaded.  If  the  payment  of  the 
mortgages  or  judgments  set  up  in  the  plea  of  the  defendants,  ren- 
ders whatever  was  then  in  their  hands  now  assets  for  the  satisfac- 
tion of  this  judgment,  the  plaintiff  can  proceed  under  the  judg- 
ment to  reach  them.  If  they  are  not  in  law  assets  to  answer  a 
Judgment  entered  in  this  way,  they  must  be  in  equity,  and  the 
plaintiff  can  seek  hia  remedy  there*  But  either  in  law  or  in 
equity,  the  administrators  ought  to  have  an  opportunity  of  shewing 
if  they  can,  that  these  assets  ore  not  now  liable  to  satisfy  the 
plaintiff's  clatna,  either  because  they  have  a  right  to  retain  the 
amount  to  satisfy  their  own  debts,  or  because  they  have  paid  the 
amount  to  discharge  liabilitiea  that  they  were  bound  to  pay  l>efore 
they  satisfied  this  ju(%ment.  On  the  whole  I  cannot  doubt  that  I 
ought  to  discharge  this  rule. 

Uttle  dlaohaiiEed,  with  ooita. 


COUNTY  COURT. 

(In  the  Coonty  Coort  of  the  United  Oountkm  of  tVonten»c  tJennox  and  AddingtoD, 

Before  Hla  Honor  Jcdob  Uacklkzxx.) 

pABKiti  V.  HowaxA. 

JttdgmerUr—Imffidaritjf — Fraud — Rigfd  qf  tub$equeiU  Judgment   Creditor  to 

attae/i — Have — Ohdtie  iVc/erenoe. 

Qutxrtt  In  the  want  of  the  Clerks  denature  at  the  Ibot  of  on  ezeenttoa  an 

irreanlarlty  ? 
JBUdy  1<— Tbat  however  awdlaUe  «n  al^ection  fbr  hreeotarltr  BOfbt  be  If  arired 

at  (he  loafcaoce  of  the  defendant  in  aeauenU  cannot  b«.pr«Med  by  a  third  party, 

ini*h  as  a  vabnaqnent  execntloa  eredttor. 
2^— TiMt  «t  enbeeqaeat  iodgvieat  eMOAor  mmf  sHaA  a  prier  judgmeBt  oa  the 

ffniUDd  uf  Kraiid. 
3.— That  an  imoe  may  be  directed  between  the  partien  to  try  the  queation  of  7raiid. 
4.— That  merely  aHowtog  a  Judgment  to  lie  ilgned  for  want  Of  iQ)pearanee  !■  not 

of  itself  an  wide*  perfbrmanee. 

(Ctemben  7«li  July,  %ML^ 

Agnew  obtamed  a  emBttom  calling  upoa  the  plaihtiiF  to  show 
cause  why  the  judgment  entered  up  in  this  cause  together  with  the 
fi.  fa,  issued  thereon,  and  all  subsequent  proceedings  sihovkl  not 
be  set  fiside  on  the  grounds^ 

let.  That  the  judgment  was  fraudulent,  collusite  and  Toid  ;  or 
why  an  issue  ahould  not  i>e  ordered  to  try  the  bona  fide  of  tho 
judgment. 

2nd.  That  no  hona  fide  debt  was  due  to  plaintiff  when  action 
was  commenced 

Srd.  That  if  any  debt  wtts  dae,  ft  was  tncurred  for  the  fraudu- 
lent purposes  of  this  action. 

4th.  That  at  the  time  of  obtaivin|^  the  judgment,  the  defendant 
not  l>eing  able  to  pay  his  debts  in  full,  Toluutarily .  or  by  collnsion 
with  the  plaintiff,  allowed  the  ptaintW  to  obtain  judgment  s gainst 
him  (tlie  defendant),  with  intent  to  give  the  plaintiff  fraudulent 
prefere&ce  over  one  Thomas  Tweed,  who  had  recently  obtained  a 
verdict  against  the  defendismt  for  $l&0,  and  his  other  ct^itors, 
and  for  the  purpose  ef  preventing  Tweed  from  eeouring  his  verdict, 
and  so  defeat  him  in  hfe  remedy  ;  and  for  the  purpose  of  frandn- 
lently  covering  the  goods  and  chattels  agaiast  Tweed*B  execution. 

5.  That  the  execution  is  not  signed  by  the  Clerk  of  the  Court 
at  the  foot  thereof ;  and  on  other  grounds  disclosed  in  sffidavits 
and  papers  filed, 

It  appeared  by  the  afildavHs  filed  that  Thomas  Tweed  obtained 
a  verdict  faft  $1^50  against  «be  defewdant  at  «he  last  Kingston 
Aesiaes,  in  tlie  month  of  Apiril  last,  1S61.  That  proceedings  were 
instituted  in  Movemtmr,  18^,  -and  jfidgment  entered  on  tho  verdict 
of  Tweed,  oa  the  Mth  day  of  M«y,  IStil,  «nd  a  fi,  fa.  issued 
thereupon  aghast  the  goods  of  the  defendant.  The  verdict  was 
rendered  m  fiavoar  of  Tweed  on  the  26th  April,  1861.  Tb«t  the 
defendant  was,  and  is,  4«  the  employment  of  the  plaintiff  as  shop- 
man in  the  ol^  of  Kiagston. 

Far>€  showed  cause,  and  filed  aflidatits  on  the  part  of  the 
plaintiff,  as  well  as  a  statement  of  account  between  the  plaintiff 
and  defendant,  showing  a  balance  of  $172  6c.  in  favour  of  the 
pluntiff ;  and  cited  Fart  v.  Ardley,  1  U.  C,  Q.  B.  817,  Jonee  v. 
Jonee,  1  D.  &  R.,  and  Young  v.  CAru^te,  7  U.  C.  Ch.  R,  812. 

AgnetD  contra,  cited  Wilton  v.  Wilson  2  U.  C*  Pra.  R.,  874, 
Brook  V.  Hodeon,  7  M.  &  6.,  629,  Imrajf  v.  Magnay^  11  M.  ft  W. 
267,  and  Ferguson  .  Bond  it,  al,^  10  U.  C.  C.  P.,  493. 

MAOKBNua,  Co.  J.^The  case  of  Wilson  v.  ITiiton,  2  U.  0.  P.  R. 
884,  is  in  point.  It  is  in  prtoeiple  like  tha  preeeot  case.  The 
result  of  the  present  application  must  be  governed  by  it.  Mr. 
Justice  Burns,  in  his  judgment,  held  that  the  Commercial  Bank, 
the  applicants,  conld  not  be  allowed  to  urge  a  defbet  or  irregularity 
as  a  ground  to  set  the  proceedings  aside,  as  they  were  no  parties 
to  the  judgment ;  the  defendant  himself  or  those  claiming  as  privy 
under  him  oould  only  take  auoh  advantage. 

In  the  oases  of  Farr  v.  Ardley  and  Jones  V.  JoneSf  cited  in  the 
argument,  it  was  held  that,  however  available  an  objection  for 
irregularity  might  be,  if  urged  at  the  instance  of  the  defendant 
himself,  it  could  not  be  pressed  by  «  third  party,  such  as  a  subse- 
quent creditor. 

I  am  not  ready  to  say  that  the  want  of  the  CIcHl's  signature  at 
the  foot  of  the  writ  of  execution  would  amount  to  an  irregularity. 
It  is  unneeesfary,  however,  to  decide  the  point  now,  as  I  am  of 
opinion  that  Thomas  Tweed,  the  present  applicant,  caoaot  be 
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ftllowed  to  press  snoh  an  objection,  being  no  partj  to  this  judgment. 
The  second  ground  is  yery  important,  and  deserres  careful  eon- 
Bideration. 

U*inod  T.  Benton,  8  B.  &  C,  217,  Martin  t.  Martin,  8  B.  ft  A., 
1,934,  Skarp4  t.  rAomot,  Bing  616,  esUblish  that  a  subsequent 
creditor  ma/  attack  a  Judgment  obtained  on  a  warrant  of  attorney 
on  the  ground  of  fraud,  upon  application  to  the  court,  by  a  motion. 

In  WiUon  t.  WiUon,  In  deliTering  jadgment  made  use  of  the 
following  remarks  :->**  The  reoelit  enactment,  allowing  the  plain- 
eiff  to  take  a  final  judgment  at  once,  upon  filing  a  writ  of  summons 
specially  endorsed  with  an  affidarit  of  personal  service,  has  opened 
the  door  to  collusion  and  fraud,  quite  at  wide  as  may  be  used  with 
cognovits  and  warrants  of  attorney,  and  I  think  the  non-interren- 
tion  of  the  defendant  in  the  obtaining  of  the  Judgment,  together 
with  the  activity  of  the  plaintiff,  should  be  considered  by  the 
Court  as  strong  a  reason  for  inferring  as  where  the  judgment  is 
obtain^  by  the  activity  of  the  defendant  in  the  matter,  where  it 
requires  no  interference  of  the  Court  to  assist  in  obuining  the 
Judgment,  should,  it  appears  to  me,  not  place  others  who  are 
interested  in  questioning  whether  such  conduct  Is  for  the  purpose 
of  enabling  the  platntilT  to  perpetrate  a  fraud  in  a  worse  position 
than  if  the  defendant  had  actively  assisted  the  plaintiff  to  do  it,  by 
giving  a  confession  of  Judgment  or  warrant  of  attorney." 

According  to  the  dates  ^ving  in  the  statement  of  account  filed 
by  the  plaintiff,  the  defendant  owed  him  nothing  until  the  16th 
April  last  There  are  charges  to  the  amount  of  $289  and  74  cents 
after  the  let  April,  and  to  the  amount  of  $229  and  89  cents  after 
the  16ih  April.  The  charge  of  60  dollars  paid  to  Mr.  Parke  on  the 
16th  of  April  was  on  aoconnt  of  costs  of  defence  in  the  case  of 
Twetd  T.  Hoteell,  which  was  not  tried  until  the  26tb,  and  the 
charge  of  $112  and  60  cents,  for  Aimitnre,  made  on  the  same 
date,  1 6ih  April,  is  not  explained.  Taking  Into  consideration  that  a 
▼crdict  was  standing  against  the  defendant  at  the  suit  of  Tweed  at 
the  time  the  present  judgment  was  entered  up,  and  that  entries 
exceeding  the  balance  claimed  by  tbeplaintiff  were  made  on  account 
after  the  16th  April,  1861.  I  think  there  is  ground  of  suspicion 
against  the  plaintiff's  claim.  I  do  not  feel  satisfied  with  the 
manner  in  which  the  account  of  the  plaintiff  is  made  up. 

In  WiUon  t.  YfiYtofi,  Mr.  Justioe  Bums  stated-^**  If  the  parties 
were  subjected  to  an  examination  before  a  jury,  the  truth  would 
be  much  better  ascerUined.*'  I  think  this  matter  should  be  settled 
by  an  issue  between  the  parties,  as  suggested  by  Lord  Tenterden 
in  Banod  y.  Benton,  and  ordered  by  Mr.  Justice  Bums  in  WiUon  ▼. 
WiUon.  A  jury,  then,  will  decide  whether  the  plaintiff's  claim  is 
an  honept  one,  or  a  contrimnce  to  prerent  the  effect  of  the  judg- 
ment obtained  by  Tweed  against  the  defendant  The  issue  should 
be  between  Thomas  Tweed,  as  plaintiff,  and  Edward  Henry  Parker, 
defendant ;  and  should  be  to  try  whether  the  judgment  obtained 
by  Edward  Henry  Parker  against  the  defendant  Howell  was 
obtained  by  fraud  and  collusion  between  Edward  Henry  Parker 
and  Thomas  B.  Howell,  in  order  to  defeat  the  effect  of  the  Terdict 
of  Thomas  Tweed  ;  or  whether  the  judgment  is  an  honest  one, 
founded  upon  a  yalid  and  bona  fide  consideration,  and  the  present 
summons  to  set  th^  Judgment  aside  be  enlarged  until  after  the 
determination  of  the  issue. 

In  the  case  of  Young  y.  Chrutie,  Grants  Ch.  R.  812,  it  WM  held 
that  the  allowing  of  a  judgment  to  be  signed  for  want  of  an  appear- 
ance, is  not  an  undue  preference  of  one  creditor  over  another  as 
will  render  the  judgment  yoid  under  the  statnte^22  Vic.  cap.  96. 
eec.  18  and  19. 

Note.— The  jnrMletlon  oT  »  Oonnty  Jndgp  In  Taeatfam  or  Jndse  In  ehamtMni  to 
frant  an  Imo*  of  tb*  kind  ragKvited  doaa  not  M»m  Co  have  bai-a  qnasUoned  but 
to  nj  Um  l«aat  of  It  ifl  to  very  donbtfol.  Tho  powwr  of  a  Jadf(»  In  ehambera  to 
order  an  lut«rpl«'ad«r  lata*  is  axpremlj  eonferred  by  iitatute.— Kd0. 
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SUPERIOR  COURT.— MONTREAL. 
Obaht  v.  JRvnA  Imsueahob  Compant. 

Lam  nf  Fin  liutirttnee^Jiay  JHtd—AdmitHan  of  iO^foi  and  r^eeUon  e/  Ugal 

^nd4nM^Qml«mpofm»eaki  reprtmilatymt  6f  temrwi  to  other  inturere-^raUtution 

in  oaee*  of  Lou    B^preetintatiom  or  Wummtjf. 

fiWt—lat,  That  letten  vrliton  by  the  affant  of  the  defendant,  a  Fire  Iniraranoe 
CO..  to  bit  principal  after  the  Ices  had  aeeraed,  osanot  be  uaed  In  erldence 
agalnat  the  Oonpany. 


Sad.  ThatuBuleBniiimaiim  lapumiilstluui  made  by  the 
of  the  lame  aol^iec^  may  be  i^ally  proTed  by  the  defandanta. 


8rd.  That  the  loaa  under  the  policy  •tlpnlatlng :  *•  That  the  loai  or  dama«M  aball 
be  eatimated  according  to  the  true  and  actual  ceet  Taloe  of  the  property  at  the 
time  the  luas  »haU  happen,*'  mnat  be  aecertalned  from  proof  of  the  money  value 
of  the  sncoeet  In  the  exiatfaig  aiarfcet. 

4th.  That  the  ibilowing  worda  written  upon  the  fhoe  of  the -policy,  "of  the  ateamar 
MalakoSf  now  lying  In  Tate*ft  dock,  Hontreal.  and  Intended  to  aaTtg«te  the 
Bt  Lawraaee  and  Lakea  finm  Uamlltoo  to  Qnrbee,  principally  aaa  fk^l^t  boat, 
and  to  be  laid  np  for  the  winter  at  a  plv»  to  be  approved  of  by  the  eompany, 
who  win  not  be  liable  for  exploaloni  either  by  iteam  or  gunpowder,'*  la  a  war> 
ranty  and  not  a  rapreaeatatton. 

6th.  That  raeh  warranty  not  having  been  compiled  with  by  the  SMnrad,  tibn  poHey 
la  vold«  and  an  noUoa  Ibr  the  loaa  will  be  dtomliaed  npon  mothNi»  mm  oMonlf 
eererftielo. 

(Jadgment  raadexed.tha  Slat  Maieh»  1860.) 

Badolbt,  Justice: — Three  motions  haring  been  subnittcd  in 
this  cause,  the  first  in  arrest  of  judgment,  the  second  for  entry  of 
judgment  for  defendant,  non  obstante  veredicto,  and  the  third  for  a 
new  trial,  all  predicated  upon  a  yerdict  found  in  faTour  of  the 
plaintiff  upon  his  action  against  the  defendants  for  the  recoTcry 
of  $4,000  on  an  open  Policy  of  Insurance  effected  with  the  defend* 
anttf  upon  portions  of  the  steamer  Malakoff.  The  motions  are 
severally  based  upon  special  grounds  detailed  in  them  respectiTcly, 
and  will  be  adverted  to  particnlarlj  in  the  course  of  my  obserra- 
tioni.  The  contract  of  insurance  between  the  parties  is  in  the 
following  terms  and  conditions  contained  in  the  defendants  policy : 
The  defendants  sgreed  to  Insure  the  plaintiff**  for  94,000,  namely, 
$2,400  on  the  hull  and  cabins,  $1,200  on  the  engines  and  boilers, 
and  $400  on  the  tackle  and  furniture  of  the  steamboat  Malakoff, 
now  lying  in  Tait*B  dock,  Montreal,  and  intended  to  navigate  the 
St  Lawrence  and  Lakes  from  Hamilton  to  Quebec,  principally  as 
a  freight  boat,  and  to  be  laid  up  for  the  winter  In  a  place  approved 
bj  this  company,  who  will  not  be  liable  for  explosions  either  by 
steam  or  gunpowder.  The  company  agree  to  make  good  to  the 
insured  any  loss  or  damage,  not  exceeding  in  amount  the  sum 
inaured,  as  shall  happen  by  fire  to  the  property  as  above  specified, 
from  the  80th  July,  of  1858,  to  the  80th  of  July,  1859,  the  said 
loss  or  damage  to  be  eatimated  according  to  the  true  and  actual 
cash  value  of  the  property  at  the  time  the  same  shall  happen." 
The  other  stipulations  were  those  generally  contuned  in  policies : 
namely,  the  exemption  of  the  defendants  Arom  liability  for  loss 
occasioned  by  civil  commotion,  &o. :  the  avoidance  of  the  policy 
for  want  of  notice  to  the  defendants  and  of  indorsement  on 
their  policy  of  any  other  insurance  effected  by  the  insured  on  the 
same  subjects ;  in  case  of  other  insurances,  the  defendants'  liability 
only  for  such  sum  as  their  insurance  should  bear  to  the  whole 
amount  insured  on  the  said  property  ;  and  the  acceptance  of  the 
policy  subject  to  the  printed  conditions  annexed  thereto.  It  is 
proper  to  state  that  two  other  insurances  were  also  effected  by  the 
plaintiff,  the  first  with  the  EquiUble  Office  for  $2,400  on  the  hull 
and  cabins,  and  $1,600  on  the  engines  and  boilers,  together 
$4,000,  of  the  said  bteamboat  Malakoff,  and  the  other  with  the 
Home  Office  for  £1,000,  to  wit— $2,400  on  the  hull  and  cabins, 
$1,200  on  the  engines  and  boilers,  and  $400  on  the  tackle  and 
furniture  of  the  said  steamboat,  making  the  total  insurance  £8,000, 
distributed  as  follows— £1,800  on  the  hull  and  cabins,  £1,000  on 
the  engines  and  boilers,  and  £200  on  the  tackle  and  furniture  of 
the  Malakoff.  Of  these  the  defendants  had  |  of  the  first,  8-10  of 
the  second,  and  }  of  the  third.  The  insurance  with  the  Equitable 
is  noted  in  the  defendants*  policy,  and  it  Is  admitted  that  they  had 
notice  of  that  effected  with  the  Home  Office.  It  only  remains  to 
add  that  all  these  policies  were  open  policies,  without  special 
valuation  of  the  subjects  insured  by  them. 

The  verdict  was  found  upon  special  issues ;  articulations  of  facta, 
as  follows : — 1st  The  defendants'  execution  of  the  polioy ;  2nd. 
The  destruction  by  fire  of  nearljf  all  the  sul^ects  insured,  except 
the  bottom  of  the  yessel  and  the  remains  of  the  engines  and 
boilers ;  8rd.  The  plaintiff's  ownership  and  his  loss  of  £8,000 ; 
4th.  Namely,  £1,800  ou  hulls  and  cabins,  £900  on  engines  and 
boilers,  and  £800  on  furniture  and  tackle,  with  estimate  of  the 
remains  worUi  as  old  iron,  £800 ;  6th.  Plaintiff's  compliance  with 
terms  of  the  policy ;  6tb.  The  fitness  and  proper  condition,  or 
nearly  so,  of  the  Malakoff  to  navigate  at  the  date  of  the  policy, 
but  that  she  had  not  navigated ;  7th.  That  she  was  In  running 
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order  at  that  date ;  8th.  That  there  was  no  greater  risk  in  the  Dock 
than  if  nayigating ;  9th.  TbM  she  was  pat  in  order  and  required  no 
further  outlay;  10th.  The  defendants'  knowledge  of  other  iosu- 
rance  effected ;  12th.  Absence  of  concealroent  bj  plaintiff  from 
defendants  of  the  sameness  of  the  hull  of  the  Malakoff  with  that 
of  old  steamer  North  America,  and  the  immaterialitj  of  that  fact ; 
and  18th.  The  finding  for  plaintiff  of  the  sum  demanded,  £1,000, 
less  £100  for  }  share  of  the  yalne  of  the  remains.  The  11th 
finding  is  peculiar ;  the  special  issue  inquires:  **  Did  the  plaintiff 
declare  or  represent  to  the  defendants  that  the  Malakoff  would 
and  should  navigate,  as  aforesaid,  and  be  laid  up  for  the  winter 
in  a  place  to  be  approved  by  the  defendants,  and  was  the  said 
reprepentation  material,  and  was  it  complied  with  ?"  The  finding 
is,  **  No,  he  oooformed  to  the  conditions  of  the  policy. 

The  contract  and  findings  have  been  stated,  the  motions  under 
discussion  will  be  examined  ;  1st.  that  an  arrest  of  judgment  is 
grounded  upon  the  irregularity  and  inconsistency  of  the  findings 
generally,  and  the  failure  of  the  jury  to  answer  several  of  the  arti- 
culations of  fact  submitted,  and  specially  the  3rd  and  4th,  and  the 
consequent  impossibility  to  make  up  a  judgment  in  plaintiff's 
favour.      In  my  view  of  the  case  the  11th  articulation  was  not 
matter  for  the  jury  at  all,  being  part  of  the  .contract  itself,  and 
forming  part  of  the  policy.   The  subject  matter  could  not  be  affect- 
ed, by  evidence  of  fact  upon  which  the  jury  could  legally  pass; 
but,  as  it  was  submitted  to  them,  they  should  have  given  a  sensible 
and  applicable  finding  ;  but  as  it  stands  the  finding  is  no  answer 
to  the  special  issue.    The  defendants  general  objection  to  the  other 
findings,  and  particularly  to  those  to  the  8rd  and  4th  special  issues, 
cannot  be  sustained;  and,  inasmuch  as  the  11th  as  abo've,  should 
not  have  been  submitted,  and  the  other  findings  are  not  apparently 
objectionable,  the  motion  in  arrest  of  judgment  upon  the  grounds 
stated  will  be  rejected.    The  second  motion  to  enter  up  judgment 
for  the  defendants,  non  obttante,  and  the  third  for  a  new  trial,  will 
be  considered  together ;  and  to  get  rid  of  a  little  written  super- 
abundance, the  grounds  which  require  least  remark  will  be  taken 
up  first,  and  these  are  among  the  number  set  out  in  the  third 
motion  that  for  a  new  trial,  which  object  to  the  rulings  of  the 
Judge  at  the  trial,  in  his  alleged  admission  of  illegal  and  re- 
jection of  legal  testimony,  misdirections  in  law,  and  erroneous 
instructions  upon  the  evidence  and  points  submitted.      Now,  of 
these,  the  6th  and  6th  objections  are  untenable ;  they  refer   to 
the  rulings  as  to  the  proof  of  ownership  in  the  plaintiff  by  the 
customs  certificate  and  other  proof  adduced.      But  these  do  show 
both  title  and  possession  in  him  ;  his  interest  in  the  subjects  in- 
sured is  satisfied  by  the  proof  adduced,  and  that  proof  is  uncon- 
tradicted.     The  plaintiff  appears,  therefore,  as  the  registered 
owner  of  the  Malakoff  under  the  public  document,  and  as  in  pos- 
session of  her  at  the  time  the  insurance  was  effected,  as  well  as  at 
time  of  the  accident.     Ist.  Taylor  on  Evidence,  p.  126,  says,  that 
**  in  an  action  on  a  policy  of  insurance  of  a  ship  and  her  cargo, 
the  plaintiff  may  rely  on  the  mere  fact  of  possession,  without  the 
aid  of  any  documentary  proof  or  title  deeds,  unless  rendered 
necessary  by   the  adduction  of  contrary  evidence."     The  10th 
objection  of  concealment  and  its  materiality,  is  likewise  unten- 
able.    Whether  the  hull  of  the  Malakoff  was  or  was  not  that  of 
the  North  America  was  unimportant  in  an  insurance  against  fire : 
it  might  have  been  otherwise  in  a  purely  marine  risk,  inasmuch 
as  in  this  latter  case  the  unseaworthiness  or  incapacity  to  perform 
the  voyage  would  have  given  operation  to  the  implied  obligation 
upon  the  assured,  of  not  concealing  something  important,  within 
his  own  knowledge,  and  any  loss  or  damage  would,  therefore, 
have  fallen  upon  the  insured  himself.      The  fact  in  evidence, 
however,  in  this  respect  is  satisfactory,  inasmuch  as  the  old  hull 
had  been  almost  altogether  renewed  at  the  time  of  the  insurance, 
when  indeed  the  Malakoff  bad  become  a  strong  serviceable  steamer. 
Moreover,  this  implied  obligation  relievea  the  insured  from  Tolun- 
teering  such  spontaneous  information — (a)  however  material  it 
might  be  under  other  circumstances,  although  it  is  quite  true  that 
the  insured  would  have  been  held  to  disclose  all  he  knew  had  the 
information  been  particularly  demanded  of  him  by  the  insurers. 
So  Ht  fh)m  this  being  the  case  the  latter  waived  the  enquiry,  and 
forestalled  the  information  about  the  Malakoff  by  reference  to 
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documents  in  possession  of  defendants' agent      The  jury  found 
the  fact  not  to  be  material,  and  their  verdict  in  this  respect  will 
not  be  disturbed.     (6) — The  11th  objection  has  been  already  men- 
tioned, and  the  very  general  and  unimportant  grounds  contained  in 
the  12th,  18th,  14th,  16th,  16th,  17th,  18th,  19th,  20th  and  21st 
objections  need  not  be  dwelt  upon,  nor  prevent  an  immediate  refer- 
ence fo  the  really  important  objections  contained  in  the  let,  2nd, 
8rd,  4th,  7th,  8th,  9th,  18th  &  14th  grounds.    The  four  first  of  these 
have  reference  to  the  admission  of  illegal  and  the  rejection  of  legal 
evidence :  Nos.  1  and  2  refer  to  the  former,  Nos.  8  and  4  to  the 
latter.    As  to  the  admission  of  illegal  evidence :  it  appears  that 
Mr.  Wood,  the  defendants'  agent,  who  had  taken  the  risk,  was 
examined  by  the  plaintiff  aa  bis  witness,  and  with  the  purpose  of 
negativing  the  warranty  contained  in  the  policy  pleaded  by  the 
delendants,  the  witness  was  compelled  to  produce  to  the  jury  cer- 
tain private  letters  and  reports  to  his  foreign  principals  from 
himself  as  their  agent,  but  written  after  the  loss  had  occurred. 
This  evidence  is  not  legal,  and  the  requisition  to  produce  it  is  not 
warranted  by  law.      The  general  principle  cited,  arguendo^  by 
plaintiff's  counsel,  from  Paley,  on  Agency,  822,  and  1st  Taylor, 
sec.  689  and  page  766,  is  undoubtedly  correct  **  that  no  agents, 
however  confidentially  employed,  are  privileged  from  disclosing 
the  secrets  of  their  principal,  except  Counsel  and  attorneys."   But 
the  limitation  of  the  general  principle  is  also  stated  by  them  who 
echo  the  unanimous  opinions  of  text  writers  and   of  judicial 
decisions,  that  the  generality  of  the  rule  does  not  apply  to  such 
circumstances  as  the  present.      From  the  leading  case  of  Fairlie 
V.  Baitingt,  decided  by  Sir  William  Grant,  Master  of  the  Rolls — 
Paley,  269— to  be  found  in  10  Yes.,  Jr.,  p.  128,  to  the  present 
time  no  difference  of  opinion  exists.    He  lays  it  down  as  a  general 
proposition  of  law,  that  what  one  man  says  not  upon  oath  cannot 
be  evidence  against  another  man.    The  exception  must  arise  out 
of  some  peculiarity  of  situation  coupled  with  the  declaration.   An 
agent  may  undoubtedly,  within  the  scope  of  his  authority,  bind 
his  principal  by  his  agreement,  and  in  many  cases  by  his  acta. 
What  the  agent  has  said  may  be  what  constitutes  the  agreement 
of  his  principal,  or  the  representations  or  statements  made  may 
be  the  foundatibo  of  or  the  inducement  to  the  agreement.    There- 
fore, if  writing  be  not  necessary  by  law,  eTidence  must  be  admit- 
ted to  prove  that  the  agent  did  make  that  statement  or  represen- 
tation.     So  with  regard  to  acta  done,  the  words  with  which 
those  are  accompanied  frequently  tend  to  determine  their  qual- 
ity.     The  party,   therefore,   to  be  bound   by  the  act  must  be 
affected  by  the  words.     But  except  in.  one  or  other  of  those  ways, 
he  observes,  I  do  not  know  how  what  is  said  by  an  agent  can  be 
evidence  against  his  principal.      The  mere  assertion  of  a  fact 
cannot  be  proof  of  it,  though  it  may  have  some  relation  to  the 
business  in  which  the  person  making  that  assertion  was  employed 
as  agent      The  admission  of  the  agent  cannot  be  assimilated  to 
that  of  the  principal.      A  party  is  bound  by  his  own  admission 
and  is  not  permitted  to  controvert  it     But  it  is  impossible  to  say 
that  a  man  is  precluded  from  questioning  or  contradicting  any 
thing  any  person' has  asserted  aa  to  him,  as  to  his  contract  or  his 
agreement,  merely  because  that  person  has  beed  bis  agent      If 
any  fact  rest  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by 
his  testimony,  not  by  bis  mere  assertions.      Lord  Kenyon  carried 
this  so  far  "  in  1  Esp.  Cas.  876,  Maettert  v.  Abram  as  to  refuse 
to  permit  a  letter  by  an  agent  to  be  read  to  prove  an  agreement 
by  the  principal  holding  that  the  agent  himself  must  be  examined. 
If  the  agreement  were  contained  in  the  letter,  I  should  have 
thought  it  sufficient  to  have  proved  that  letter  written  by  the 
agent ;  but  if  the  letter  were  offered  as  proof  of  the  contents  of  a 
pre-existing  agreement,  it  was  properly  rejected," — see  Taylor 
sec.  689 — The  letter  in  this  cited  case  was,  in  fact,  subsequent  to 
the  contract      In  the  cases  in  4  Taunt  611  and  666  of  Langhom 
V.  Allnott,  and  Kakl  v.  Janton,  the  Court  of  Common  Pleas  decided 
that  the  letters  of  an  agent  abroad  to  his  principal,  containing  a 
narrative  of  the  transactions  in  which  be  has  been  employed,  were 
not  admissable  in  evidence  against  the  principal  as  the  mere  re- 
presentation of  the  agent,  because  they  were  not  part  of  the  res 
gestce^  but  merely  an  account  of  them.    See  also  Reyner  v.  Pearton 
Ibid.  66^ — where  the  general  rule  is  this,  when  it  is  found  that 
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0B«  in  the  agent  of  another,  wlMterer  the  agent  does,  or  sajs,  or 
writes  at  the  making  of  the  oontraet  ae  agents  is  admiseable  in 
evidenoe  against  the  prinetpal,  bnt  what  this  agent  sajs  cr  writes 
afterwards  is  not  admissahle.  0o  also  4  Rawl.,  294  per  Rogers, 
J. :  ffough  ▼.  jDoyZs— so  thta  same  prinolple  will  be  foimd  in 
Bethum  T.  Benion,  Neil  Cow's  R.  46.  Ch.  J.  Dallas  there  says 
it  is  not  trne  that  when  an  agency  la  established,  the  deolaraiions 
of  the  aeent  are  admitted  in  OTidenoe  merely  beoanse  they  are  his 
deelaratioos ;  they  are  only  oTidence  when  they  fbrm  part  of  the 
contraot  entered  into  by  the  agent  on  behalf  of  his  principal,  and 
in  that  single  case  they  become  admisaable,  these  declarations,  at 
a  different  time,  haye-been  decided  not  to  be  OTidence ;  nomerons 
English  and  Ajoerican  aathorities  mur  be  cited  in  addition ;  a  few 
wiU  snflioe  :^1,  B.  and  C.»  478 ;  8,  Bing,  471 ;  19,  Pick,  220 :  7, 
Cranch,  886 ;  2,  HUl,  464 ;  8  Hill,  862 ;  and  lastly,  Taylor  on 
Evidence.  Considering  these  aathorities  as  the  true  exponents  of 
the  law  on  this  point,  it  follows  that  the  OTidence  in  qaestton  was 
not  legal  and  shoald  not  haTC  been  snbmitted  to  the  jury ;  it  was 
not  contemporaneons  with  the  contract,  not  dum  fsrvei  opus.  It 
may  also  be  remarked  that,  as  that  evidence  was  intended  to 
disproTC  the  existence  of  a  warranty  written  in  the  policy,  its 
admission  controverted  another  established  role  of  evidence,  which 
prohibits  the  admissibility  of  parol  or  extrinsic  evidence  to  contra- 
dict, vary  or  control  written  contracts.  Nos.  8  and  4  refer  to  the 
rejection  of  evidence  offered.  The  defendants  proposed  to  show, 
by  the  witnesses  Tait  and  Lann,  that  the  insurance  effected  by  the 
plaintiff  with  the  first  insurer,  the  Equitable  Company,  was  accom- 
panied by  false  and  ftaudulent  misrepresentations  at  the  time  of 
making  the  insurance  with  that  Company,  as  to  the  condition  and 
circumstances  of  the  Malakoff,  and  as  to  the  stipulation  of  her 
navigating.  The  judge  tn  limine  stopped  the  qnestion  and  pre- 
vented any  answer  from  being  given.  Ae  the  ruling  is  repotted, 
without  stating  the  legal  g^Qod  taken  for  it,  the  authority  from 
8  Kent  Com.  p.  294,  cited  by  plaintiff's  counsel,  arguendo,  upon 
the  motion  may  probably  be  the  support  for  it,  and  is  as  follows : — 
**  This  rule  has  not  been  favourably  received  by  latter  judges,  and 
it  is  strictly  confined  to  representations  made  to  the  first  under- 
writer, and  not  to  intermediate  ones.  Nor  does  it  extend  to  a  sub- 
sequent underwriter  on  a  different  policy,  though  on  the  same  vessel 
and  against  the  same  risks."  ^e,  also,  2  Johna,  157.  The  faeu 
in  the  evidence  in  relation  to  this  ruling  are  as  follows :  Wood,  the 
witness  above  spoken  of,  was  the  agent  of  the  JBtna,  the  defend- 
ants, and  of  the  Home  Ofllce,  and  was  applied  to  by  Tate,  the 
plaintiff's  agents  to  ascertain  the  rate  of  insurance.  Tat»tntimn- 
ted  to  Wood  his  desire  to  effect  insurance  upon  the  Malakoff  for 
£8,000,  to  be  distributed  ampng  three  diffbrent  otBces  for  £1,000 
each.  Having  effected  insurance  on  the  30th  of  July  with  the 
Equitable,  he«  on  the  following  day,  the  81st,  applied  to  Wood  to 
complete  his  original  purpose ;  stated  his  previous  insurance  with 
the  Equitable,  and  obtained  from  Wood  insurance  with  the  defbnd- 
anta  for  another  £1,000,  as  above,  and  with  the  Home  Office  for 
the  third  £1,000.  The  original  purpose  and  iotentlon  intima- 
ted to  Wood,  was  in  this  way  perfected,  and  the  insurance  with  the 
Equitable  was  noted  in  the  defendants'  policy.  In  England  these 
insurances  would,  of  course,  have  been  effected  with  the  under- 
writers by  the  usual  slip  process,  showing  the  signature  of  the 
Equitable  as  first  insurer,  and  those  of  the  defendants  and  the 
Home  Office  as  second  and  third  inrarers,  and  there,  any  fklse  or 
fraudulent  representation  made  to  the  Equitable  would  avail  to  the 
defendants  in  resisting  the  claim  against  them.  In  Barber  ▼. 
PUichvt  DougL  806,  Lord  Mansfield  said,  <*it  had  been  determined 
in  divers  cases  that  a  representation  to  the  first  underwriter  ex- 
tends tp  all  others."  (1)  So  also  Phillips  commenting  npon  this 
rule,  at  No.  664,  says : — *<  The  priodple  on  which  this  rule  rests 
is,  that  in  offering  to  a  party  a  policy  subscribed  by  another,  the 
insured  implies  a  proposal  that  the  party  to  whom  it  is  offered 
shall  enter  into  the  same  contraot  which  that  other  ha*  entered 
into  whose  name  is  already  upon  it,  unless  such  a  presumption  is 
rebutted  by  what  passes  between  the  parties  to  the  subsequent 
signature  ;  and  the  contract  will  not  be  the  same  if  there  are  cer- 
tain conditions  between  the  parties  to  the  prior  subscription  which 
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do  not  form  a  part  of  the  contract  between  thoee  to  the  subsequent 
one.  The  rule  is  usually  stated,  generally,  that  a  representation 
to  the  first  underwriter  is  such  to  the  others,  and  the  meaning 
evidently  is,  that  the  sulwequent  subscribers  may  avaQ  themselves 
of  the  rule  in  defence  against  a  claim  on  the  policy,  and  this  is 
the  result  of  the  jurisprudence  on  this  matter."  The  exigendea 
and  necessities  of  trade  in  the  extensive  and  busy  marts  of  Eng- 
land, i^nd  the  number  and  variety  of  insurance  traneactiona  that 
most  be  effected  within  short  perioda  of  time,  have  established  the 
system  of  slip  eertiftcates^  by  which  each  subscriber  in  effect  be- 
comes an  individual  insurer,  though  on  the  same  policy,  and  the 
fisages  of  trade,  then  come  in  and  give  elfect  to  the  separation ; 
hence  it  becomes  neseesary  to  recognise  the  influence  of  **  such  a 
rule,  which  is  grounded  upon  the  reasonable  presumption  that  the 
subsequent  underwriters  subscribe  the  policy  from  the  confidence 
reposed  by  them  in  the  skill  and  judgment  of  him  whose  name 
they  eee  stand  first  in  the  policy,  end  from  their  belief  that  he  had 
duly  ascertained  and  wdghed  all  the  cireumstanees  material  to  the 
risk."  (1)  It  is  true  there  aee  llmitationa  to  the  rule,  aa  «•  that  it 
is  strictly  confined  to  these  matters  of  intelligence  relating  to  the 
subject  insured,  with  regard  to  which  it  is  reasonable  to  suppose 
that  the  first  underwriter  would  require  information,  and  without 
which  it  may  be  presumed  he  would  not  have  subscribed  to  the 
policy."  The  rule  is  also  confined  to  the  first  underwriter,  and  to 
underwriters  on  the  same  policy.  It  has  not  been  extended,  nor 
is  the  presumption  on  which  it  rests  made  applieable,  to  under- 
writers on  a  second  policy  on  the  same  intereets  and  risks,  luUest, 
(2)  perhaps,  it  oould  be  clearly  shown  that  the  second  policy  was 
fraudulently  obtained  by  the  exhibition  of  the  firsts  (8)  TIub  latter 
remark  shows  that  the  rule  ia  not  altogether  absolute  agiinst  the 
admission  of  evidence  to  sustain  fair  dealing  between  the  parties, 
and  rests  authoritatively  upon  the  broad  legal  principle  that  fraud 
annuls  contraetSL  (4)  The  rule,  with  ita  reatrictiona  and  limita- 
tions by  Engtiah  deoittiona,  ia  adopted  as  unqueeUonable,  and  Mr. 
Duer,  with  Us  usual  perspicuity  and  learning,  observes: — *'  In  the 
United  Suiss,  although  from  the  disuse,  almost  total,  of  private 
underwriters,  the  application  of  the  rule  is  now  of  rare  occnr- 
rence^  Its  validity  has  been  often  raoognlsed ;  and,  however 
strongly  we  may  be>  disposad  to  qnestion  tlie  sufficiency  of  the 
reasons  on  which  it  was  introduced,  it  atands  on  too  firm  a  basis  of 
precedent  and  authority  to  be  now  shaken.  I  confeea  n^  own 
adherence  to  the  rule,  on  the  ffrowad  ofreoMon  ae  well  ae  of  mmtAo^ 
riif,  I  regard  the  presumption  on  which  it  is  founded  as  reason- 
ablk.  Bound  and  practical.  It  springs  from  an  acute  knowledge  of 
men,  and  of  the  u^ual  mode  in  which  bosiAesa  is  conducted,  and 
aa  will  appear  hereafter,  it  ia  the  very  preaamptlon  on  which  other 
decisions,  of  which  the  propriety  and  wisdom  have  never  been 
doubted,  are  aolely  placed^  and  can  alone  be  vindicated." 
Now,  this  ie  made  to  real  upon  presumptions  only :  how  can 
such  presnmptiona  be  reasonably  refused  their  operation  in 
this  caae,  under  our  legal  system!  The  aggregate  insurance, 
whereof  that  of  the  defendants  waa  a  part,  was  in  effect  one  insiu> 
anoei)  aa  originallpr  contemplated  and  designed  by  the  plaintiff;  the 
iofinence  of  the  insuranoe  effected  with  the  Equitable  Company, 
as  the  first  insurer,  roust  have  been  felt  by  the  defendants,  and 
the  benefit  of  the  plaintiff's  false  and  fraudulent  misrepresenta- 
tions to  that  first  insurer,  may  not  in  reason  be  refused,  to  the 
defendants  under  the  circomstaacea  of  the  caae.  It  may  be  that 
the  first  policy  may  have  been  exhibited  to  the  defbndants,  or  other 
facts  adduced,  ahowing  that  or  other  implications  against  the 
plaintiff;  at  all  events  falae  representation  and  fraud  have  been 
pleaded  to  this  action,  and  the  preventing  of  the  introduction,  in 
limine^  of  testimony  tending  to  support  these  allegations  and  the 
rejection  of  the  questions  proposed  to  the  witneeees,  Tate  and 
Lnnn,  appear  to  have  been  at  least  premature  and  not  consonant 
with  law,  the  more  so  as  our  legal  system  is  more  enlarged  than 
that  from  which  we  derive  our  commercial  law  of  evidence, 
because  it  partakes  more  of  the  equity  than  the  eoramon.  law  prin- 
ciples in  practice  in  England.  A  casual  remark  upon  the  9th 
olijjection,  that  all  material  representations  had  been  made  by  the 
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pluBtlS  to  the  inaurer  will  suffice.  It  is  quite  time  that  all  such 
matters  are  withia  the  sole  proTince  of  the  jury  and  not  for  the 
Judge  to  eiprees  bis  jadioial  opinions  upon  them,  tfkid  thereby  in 
effeot  to  substitute  his  opinion  for  their  findings.  It  U  undeniable 
that  the  judge  cannot  pass  either  upou  the  existence  or  extent  of 
misrepresentations  pot  in  issue  as  mjattera  of  fact  The  same 
observations  apply  to  the  11th  objection  aa  to  the  fact  of  the 
plaintiff's  eonce^ment  in  relatioi^  to  the  hull  of  the  MalakoC  It 
is  not^  hovever,  n^eant  to  be  asserted  that  judges  are  px^eoluded 
from  the  expresaioa  of  their  ova  opinions  to  Juries  upon  facts 
submitted;  but  STen  then  the  latter  are  independent  of  such 
(^inionat  And  themseWes  weigh  the  effect  and  importance  of  the 
OTideoce  adduced.  In  a  recent  ease  in  Bngland  (1)  it  was  held 
thaA  strong  oommenta  by  the  judge  to  the  jury  on  the  facts  of  the 
case  waa  no  ground  foi  a  new  trial ;  and  Pollock,  C.B..  said—**  I 
know  of  no  rule  of  morality  which  tells  a  Judge  that  he  is  not  to 
make  obserratioas  on  the  evidence  in  a  cause.  He  may  tell  the 
Jury  it  is  strong  or  weak,  if  really  it  is  so.  I  can  go  farther  and 
say,  it  is  a  dereliction  ot  doty  if  he  does  not."  (2) — As  to  con- 
cealment and  its  legal  bearing  upon  the  insurance,  it  may  be 
observed  that  where  there  is  entire  good  faith,  non-disdosuree  are 
not  to  be  deemed  material,  simply  because  their  communication 
might  have  excited  sospieion  in  the  insoreri  Where  there  was  no 
intsotion  to  deceive,  but  the  non-disclosure  was  withheld  solely 
from  the  oonvicUon  of  its  unimportance,  it  should  appear  clearly, 
in  order  to  avoid  the  policy,  that  the  (acts  would  have  been  deemed 
material  by  evei*y  prudent  underwriter  as  really  embracing  the 
risk  and  justify inc^  an  increase^  of  premium.  The  insured  should 
not  be  required  at  the  peril  of  his  contract  to  anticipate  all  the 
snspioions  that  might  arise  in  the  maud  of  the  insurer,  by  disclose 
ing  facts  which  he  reasonably  believes  ooold  have  no  effect  in 
Teryiag  tbe  risks  he  desired  to  covePk  It  is  true  that  an  enoneous 
belief  will  not  protect  him ;  but  the  error,  wholly  unmixed  with 
fraud,  that  is  to  deprive  him  of  an  indemnity,  oogbt  to  be  conclo- 
BiTely  establlsbed.  The  13th  and  14th  objections  refer  to.  the 
ntling  in  tbe  first  instance,  by  which  the  decision  of  tliej|nxy  upon 
the  value  of  thesul^ts  waa  to  be  based,  oa ;  ^*  their  iutrwvc  vahke 
to  6s  mtkde  out  from  tkt  ewkneeof  MerritA  and  tht  engvH€rt ;  and^  in 
tht  4S€ond  in0ilunc4,  that  their  value  im#  tQ  he  th^/air  wUm  at  the  time, 
of  the  ZoM,  utmffeeted  hjf  local  eirewneianGu  or  ki/  other  aceidental 
cauMOiOf  d^eeiaUoaJ*  The  defendants'  evidence  of  the  market  price 
and  sale. of  othejp  sleamboata  similar  or  nearly,  so  to  t:ie  MalakoS; 
and  h%  or  abool  the  time  of  tbe  accident,  aa  the  policy  criterion 
of  the  value  of  Malakoff-wes  rejected  by  the  judge,  who  said  thiMb 
he  eould  not  accept  the  defendants'  view  of  the  law,  who  wished 
to  estimate  tbe  value  by  bringing  a  steamboat  into  the  market 
and  selling  her  suddenly  for  cash.  Now  these  rulingii  are  not  in 
conformity  with  the  contract  or  with  law.  The  stipulation  in  tbe 
policy,  the  binding  contract  between  the  parties,  is,  that  the  loee 
or  damage  shall  be  eetimated  according  to  the  true  and  actual  cash 
ftalue  0/  the  property  at  the  time  the  loee  shall  happen,  What,  then, 
is  that  cash  value,  asd  by  what  other  fair  mode  of  ascertainment 
can  it  be  found  than  by  ita  cash  price  in  the  market!  Old 
Hudtbraa  expounds  the  rule  perfectly,  **  The  vjJue  of  a  tbing.  ia 
what  it  will  bring.'*  It  cannot  be  by  taking  the  intrinsic  cost  of 
the  subject,  there  can  be  no  intsinstc  valucof  such  a  thing,  nor  by 
separating  the  sabject  from  tbe  circumstances  of  time  and  place, 
which  alone  can  give  it  a  current  value.  If  the  destruction  of  the 
subject  render  it  not  available  for  appreciation  by  actual  sale,  its 
cash  value  may  be  found  by  ascertaining-  the  price  obtained  in 
cash  for  like  or  nearly  like  subjects  at  the  time.  The  abstraction 
of  time  and  place  from  the  estimation  would  make  it  impossible  to 
know  tbe  cash  or  even  the  fair  value  of  any  thing,  and  specially, 
of  the  subjects  in  this  case  at  the  given  time  of  the  contract,  aa 
ruled  ia  thi»  case.  The  money  value  in  the  existing  market  is  the 
only  rule  and  guide  to  carry  out  the  stipulation  of  the  contract, 
and  this  rule  is  moreover  supported  by  authority.  2.  Phillips, 
No.  1176,  si^ys:  Insurance  being  a  contract  of  indemnity,  the 
underwriters  are  not  liable  to  pay.  any  loss  except  such  as  the 
assured  has  actually  sostained ;  whether  the  loss  be  total  or  partial, 
its  amount  cannot  be  ascertained  without  determining  the  value 
of  the  subject.    Ia  No.  1245  the  author  says^The  value  of  a 
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building  or  of  any  article  in  a  fire  policy  is  what  It  could  be  sold 
for,  since  ita  value  must  be  proved ;  and  it  does  not  appear  what 
other  value  than  this  could  be  satisiactorily  shewn.  He  remarka 
that  the  obvious  presumption  is  that  tbe  rale  is  the  same  in  a  fire 
policy  aa  in  a  marine  insurance,  namely,  that  the  value  of  the 
subject  at  the  beginning  of  the  risk  is  referred  to  where  the  policy 
by  iie  proviaions  or  the  oescriptioa  of  the  subject  does  not  require 
a  different  construction.  The  sutheritiee  from  Hammond  and  Ellis, 
cited  to  the  jury,  rest  npon  the  general  rule  ef  the  value  at  the 
beginning  of  the  risk*  but  de  not  apply  to  this  and  similar  casea 
in  which  the  poli<7  contracts  expressly  fos  aa  exoeptSon ;  tbe  effect 
of  tbe  ruling  would  absolutely  set  amde  the  policy  stipulation  of 
the  true  and  actual  cash  value  at  the  tima  of  the  loss,  and  sub- 
stitute for  it,  either  that  of  intrinsic  value  or  the  mere  fair  ^lue 
at  the  time  of  the  loss,  independent  of  all  circumstances  regulating 
or  ai^lying  to  it.  Angell  on  Fire  Insurance,  sees.  264-5,  says^ 
**  that  loss  or  damage  to  gooda  is  te  be  estimated  according  to  the 
true  and  actual  value  of  the  property  at  the  time  tbe  loss  happens," 
and  cites  a  judgment  in  Louisiana,  by  vhich  a  fair  sale  at  auction, 
after  notice  to  the  insarers,  may  be  considered  by  the  jury  in 
estimating  the  damages  and  asoertaining  the  indemnity.  1.  Mi's 
Com.  on  the  Law  of  Scotland,  p.  648,  says  the  loss  is  estimated 
of  the  distmotible  parte  on  the  whole  value  of  the  house  as  it 
would  have  sold  in  the  market,  &o«,  and  so,  also,  the  French 
authoritiea  are  equally  precise^  (1)  **M8Jsq|ie  doit-on  eniendre 
par  la  jjuete  valeur  dee  oboses  ?  Ce  n'est  ni  la  valeur  de  conven- 
ance,  ni  celle  d'affection,  ni  mftme  le  prijt  d'achat,  o'est  U  valeur 
venale,  o'eat-iirdire,^  le  prix  qu'oa  en  pourrait  retirer  si  on  lea 
mettalt  ea  Tente.  Vali-e  ree  dieitur  quantum  fundi  potest,  Dana 
la  r^^le  le  juste  pri%  est  anquel  les  cboses.  de  pareilles  nature  et 
qualiie  lent  venduea  daaa  les  memos  Ueux*  dans  le  mftmes  temps, 
dana  les  mdmes  drconstances  ei  a  tootea  sortes  de  persoones  sana 
avoir  egard  i  la  luJeor  extraordinaire,  Q'est^4-dire  ao  prix.  qn'on 
pent  obtenir  en  certain  caa,  et  seas  certain  rapports.  Le  central 
d'aasuraaee  n'etaat  paa  une  meaure  conservatoire  dee  olyeis  assurea 
maia  sealementan  contxat  d'imdemnit4,  etc.  £u  on  mot  Tassur- 
eur  garaatitl'assur^  centre  la  perte  r4elle  qui  reaulte  de  Tincendie 
maia.  cette  perte  payee  son  obligation  eat  htieate."  (2)  The  writers 
cited  hold  th&t  the  contract  would  be  one  agaioat  public  policy 
and  morality  if  tha  contrary  dootdne  were  maintained*  Thia 
policy,  then,  having  ejipresslj  stipulated  for  the  kind  and  time  of 
valnation^  any  other  judicial  instruction  to  the  Jury  upon  the  mat- 
ter ia  not  warranted,  a&dheoAathe  ruling  and  insirnoUoa  as  abora 
ara  UlegaL  There  only  remaia  tbe  qaeetiona  of  representatioa 
and  warsaaty*  The  written  words  of  tbe  policy  in  connection  with 
these  points  aie  aafoUowa:  after  stalipg  the  particoJar  amounta 
upon  partiQular  parts  *'  of  the  Steemer  Malakoff,  now  l^inf  in  Tate*s 
Dockf  Montreal^  and  intended  to  nauigate  the  St,  Lawrence  and 
Lakes,  from  Hamilton  to  Quebec^  prvodpaUg  as  a  frtight-boat^  and 
to  be  laid  up  for  the  winter  in  a  place  appromed  of  by  Mm  Company, 
who  will  not  he  liable  for  explosions^  either  ky  eieam  or  gunpowder  " 
This  atatement  muat  necessarily  be  subjeoted  to  legal  construction 
to  determine  ita  nature,  whether  of  representatioa  or  warranty. 
Then,  aa  to  its  being  a  repreaeatation,  the  language  is  plain, 
simple,  and  explicit,  adverting  to  navigation  dtiring  tbe  season, 
the  course  of  that  navigation,  the  principal  manner  of  conducting 
it,  and  because  of  the  date  of  the  poliey,  providing  for  laying  up 
the  steamer  during  the  intermediate  winter  peri^  between  the 
open  anmmer  periods.  It  is  impossible  for  such  language  to  require 
constructive  explanation.  But  if  it  be  a  repreeentation,  testimony 
is  admisaable  with  reference  to  it,  but  lo  what  purpose  here,  where 
it  is  in  writing  and  in  plain  end  dear  phraeeology  f  Angell,  p. 
194,  condensing  othmr  authorities,  remarks,  **  A  representation  in 
the  technical  sense  ia  which  that  term  bears  to  the  law  of  insu- 
rance, and,  as  distinguished  from  warranty,  ima  been  well  defined, 
a  verbal  or  written  statement  made  by  the  aaaured  to  the  under- 
writer before  tbe  anbscription  to  the  policy,  aa  to  the  existence  of 
some  fact  or  state  of  fiicts,  tending  te  induce  the  underwriter  more 
readily  to  assume  the  risks,  by  diminishing  the  estimate  he  would 
otherwise  liave  formed  of  it"  He  elsewhere  observes,  *'  it  ia  of 
-  -    ■  ■   ■  ■       ...  .^^_^_^_^_^ 

(1)  8es  BouqpoMiiiilb 
(2)  S«e.  also,  Onin  and  Jollok,  p.  25 :  Penll,  p.  OOj  Vo^  71, 72:   KDerleon. 
Mvvtditb'tXraiMtatkmi  oi^i.  9,  m&  1 ;  sad  Goofot  saA  Mttfer  vow  Meminee 
pb  fiW. 


214 


LAW  JOURNAL. 


[August, 


some  matter  eztrinsio  to  the  oontnot,  and  geaerallj,  if  not  always, 
relates  to  the  present  state  and  condition  of  the  sabjeot  insured. 
Tbe  term  in  insuranoe,  It  has  been  considered,  as  In  the  nature  of 
a  collateral  contract  either  bj  writing,  not  inserted  in  the  poUcj, 
or  bjr  parol,  and  is  a  oommunioation  of  facts  and  circumstances 
relatiTO  to  the  insurance  made  to  the  nnderwriters  with  the  Tiew 
to  enable  them  to  estimate  the  risk  and  calculate  the  premiums  to 
be  paid."  **  It  is  asserted  that  it  Is  said  to  be  material  when  it 
commnnicates  any  fact  or  circumstance  which  may  be  reasonably 
supposed  to  influence  the  judgment  of  the  Insurer  In  undertaking 
the  risk  or  oalcnlating  the  premium,  and  whaterer  may  be  the 
form  of  the  expression  used  by  the  Insured  or  his  agent  in  making 
a  representation  of  it,  have  the  effect  of  imposing  upon  or  mislead- 
ing tbe  underwriter.  It  will  be  material  and  fatal  to  the  contract. 
There  is  a  material  difference  between  a  representation  and  a 
warranty ;  the  former  being  a  part  of  the  preliminary  proceedings 
which'  propose  the  contract,  and  only  a  matter  of  collateral  infer* 
mation  on  the  subject  of  the  insurance,  and  makes  no  part  of  the 
policy ;  the  warranty  is  a  part  of  the  written  contract,  as  it  has 
been  completed,  and  must  appear  on  the  face  of  it  The  former 
may  be  substantially  correct,  but  renders  tbe  contract  Toid  on  the 
ground  of  fraud ;  the  latter  must  be  strictly  and  literally  com- 
plied with,  and  non-compliance  with  It  Is  an  express  breach. 
Fraud  Is  an  element  which  ritiates  every  contract,  and  a  want  of 
truth  in  a  representation  is  fatal  or  not  to  the  insurance,  as  It 
happens  t"*  be  material  or  immaterial  to  the  risk  undertaken ;  but 
when  a  thing  Is  warranted  to  be  of  a  particular  character  or  de- 
scription, it  must  be  exactly  such  as  It  la  represented  to  be,  other- 
wise tbe  policy  is  Toid  and  there  Is  no  contract.  This  may  be  con- 
sidered, as  a  first  principle  in  the  law  of  Insurance."  These 
representations  have  been  classed  as  positiTe  representations  and 
as  statements  of  belief,  expectation  or  opinion ;  the  latter  not  re- 
presentations of  what  is  stated  to  be  Intended  or  expected  or  belicTed 
as  a  matter  of  fact  to  be  made  good  by  the  assured,  and  will  not  affect 
the  contract,  though  the  fact  proved  otherwise,  If  the  statement  is 
made  honestly  .and  not  fraudulently  with  intent  to  deoelTC  the  under- 
writer and  draw  him  into  a  contract  which  he  might  decline.  On 
the  other  hand,  positive  representations  are  affirmative  and  promis- 
sory although  the  distinction  is  one  more  of  form  than  substance,  as 
in  fact  most  positive  representations,  even  when  In  terms  affirma- 
tive are,  in  effect,  promissory,  and  whenever  It  isa  positive  statement 
of  tl*e  actual  or  evident  existence  of  some  first  mnterial  of  the  risk, 
it  is  only  distinguishable  in  form  from  a  warranty  by  not  being  on 
the  face  of  it.  At  the  trial  tbe  statement  in  the  policy  was  assam- 
ed  at  a  representation,  and  as  such  parol  evidenoe  was  admitted 
in  relation  to  It.  That  evidence  clearly  proved  that  Tate,  the 
agent,  did  represent  the  Malakoff  to  be  in  Tate's  Dock  temporarily 
for  repairs,  and  that  when  completed  ahe  would  navigate  between 
Hamilton  and  Quebec,  principally  as  a  freight  boat,  affirming  the 
written  statement  on  the  policy.  In  spite  of  written  and  parol 
testimomy  the  jury  find  that  plaintiff  made  no  such  declaration  or 
representation  ;  the  finding  is  manifestly  contrary  to  clear  evidence 
adduced  by  parol  and  is  singularly  contradictory  of  tbe  written 
evidence  of  the  statement  afforded  by  tbe  contract,  thereby  In 
opposition  to  a  rule  not  of  law  alone,  but  of  common  sense,  that 
what  Is  contained  in  the  policy  or  other  instmment,  or  written 
upon  it,  purporting  to  belong  to  it,  at  the  time  of  signing,  is  part 
of  tbe  contract  and  is  adopted  by  tbe  signature.  Both  parol  and 
written  evidence  concur  with  the  result  of  the  common  sense  and 
legal  construction  of  the  statement ;  representstions  must  be  con- 
strued by  the  same  principles  by  which  all  other  contracts  in 
writing  are  expounded,  in  which  the  intention  of  the  parties  is 
always  to  be  sought  for  In  the  instmment  In  this  statement  the 
plaintiff's  intention  to  navigate  the  Malakoff  so  soon  as  the  repairs 
should  be  completed  was  understood  by  both  parties,  whilst  it  is 
equally  manifest  that  no  intention  existed  on  plaintiff's  part  that 
she  should  be  kept  in  the  dock  during  the  entire  insurance  year ; 
and  tbe  jurv,  moreover,  find  her  at  the  date  of  the  policy  to  t>e  in 
running  order.  Whether  this  intention  of  navigstion  could  be  con- 
sidered as  infiaencing  the  insurer's  estimate  of  tbe  character  end 
degree  of  tbe  ribk  to  be  insured  against  is  not  doubtful,  in  as  much 
as  Mr.  Wood  swears  positively  that  he  would  not  have  taken  tbe  risk 
at  all  had  the  intention  existed  to  keep  her  in  the  dock.  The  finding 
of  the  Jury  upon  this  special  point  and  its  materiality  is  either  nega- 


tive or  nonsense,  to  which  no  legal  meaning  can  attach.  Under  all 
these  circumstances  of  the  Judicial  rulings  and  instructions,  above 
adverted  to,  and  the  irregular  and  incorrect  findings  of  the  jury, 
the  motion  for  a  new  trial  has  been  sustained,  and  a  new  trial 
would  unhesitatingly  be  ordered,  did  not  tbe  remaining  motion, 
that  for  entering  up  Judgment  for  the  defendants,  non  obMtanU 
veredicto^  urge  its  importance  upon  the  Court,  because  the  final 
determination  and  Judgment  of  the  Court  mainly  depends  upon 
the  subject  matter  of  this  motion.  Although  the  aame  point  is 
contained  in  the  motion  for  a  new  trial,  it  appeared  advisable  to 
consider  it  in  connection  with  the  motion  nan  olutantey  aa  being 
its  more  legitimate  position,  free  from  minor  technioalities  or 
argumentation.  The  grounds  taken  in  this  motion  are  the  special 
warranty  and  condition  written  In  the  policy,  that  the  Bfalakoff 
should  navigate,  ftc »  and  the  plaintiff's  non-eompliance  and 
breach  with  them,  the  Malakoff  having.  In  fact  never  left  the  Dock 
from  the  time  of  effecting  the  insurance  in  question.  The  judicial 
ruling  and  instruction  declared  the  statement  to  be  merely  per- 
missive. Bearing  in  mind  the  express  written  statement  in  the 
policy.  It  must  be  observed  that  the  person  who  sought  and  ob- 
tained the  insurance  was  himself  the  proprietor  in  posseesion  of 
the  Malakoff  at  the  time  of  the  insurance,  and  must  himself  have 
known  what  was  to  be  done  with  the  boat  during  the  season  of  nav- 
igation ;  that  being  in  dock  for  repairs,  she  was  there  to  fit  her 
for  the  only  purpose  for  which  she  was  originally  built,  that  of 
navigating ;  that  having  possession  of  the  Malakoff,  he  was  not 
only  open  to  an  offer,  but  actually  bargained  for  tbe  hiring  of  her 
for  narigation  purposes  without  reference  to  the  defendants. 
Moreover,  why  was  the  intention  to  navigate  so  partioulaTly  stated, 
specifying  the  line  of  voyage  and  business  travel  that  she  was  to 
follow ;  the  manner  of  the  business  to  be  done  prindpally  aa  a 
freight  boat ;  the  stipulation  that  after  her  navigating  done,  she 
should  be  Isid  up  in  some  place  to  be  approred  by  the  defend- 
ants ;  finally,  that  defendants  should  not  be  liable  for  explosions  by 
steam,  her  usual  mode  of  propulsion,  or  by  gunpowder,  which 
might  posribly  form  part  of  her  freight  Permission  to  navigate 
does  not  seem  to  form  any  ingredient  of  these  stipulations ;  on  the 
contrary,  taking  the  contract  in  the  fkir  and  obrioua  import  of 
words  and  equivalent  to  an  express  statement  of  all  the  inferences 
naturally  and  necessarily  arising  firom  it,  a  positive  promissory 
representation,  and.  In  fsct,  a  warranty,  becomes  plainly  manifoet, 
which  it  is  proved  had  not  been  complied  with,  and  the  oontract 
has,  therefore,  been  rendered  inoperative.  It  must  be  remembered 
tint  the  statement  Is  not  a  mere  verbal  represenution  extrinsio 
and  collateral  to  the  contract,  a  mere  verbal  explanation  pre- 
vious to  the  contract ;  but,  on  the  contrary,  that  it  is  written 
into  and  forms  part  of  the  contract  itself,  and  that  as  a  Court 
of  law  will  only  construe  not  reform  a  policy,  the  construc- 
tion adverted  to  above  in  tbe  discussion  of  the  question  of  repre- 
sentation gives  to  the  written  statement  tbe  significant  character 
of  a  warranty.  Now  Phillips  on  Insurance,  No.  644,  says :  **  It 
is  law  that  promissory  representations  of  material  facts  made  and 
referred  to  In  tbe  policy  usually  have  the  effect  of  express  war- 
ranties and  come  under  that  head."  Amonld,  p.  490,  says:  '*  that 
the  same  statement  indeed,  whilst  when  made  verbally  or  in 
writing  distinct  from  the  policy  by  tbe  broker  to  the  insurer  is  con- 
strued as  a  positive  representation  and  would  If  written  in  the  face 
of  the  policy  in  almost  all  cases  smount  to  wsrranty,  the  insertion 
in  the  policy  causing  it  to  be  so  construed :"  and  Ellis  p.  89,  ssys : 
**  it  is  the  practice  of  most  offices  to  Insert  the  statement  or  repre- 
sentations made  at  the  time  of  effecting  the  insurance  on  the  body 
of  the  policy.  By  this  means  they  become  a  warrsnty  and  prevent 
questions  from  arising  on  tbe  subject  of  the  materiality  or  im- 
materality  of  the  statements."  In  this  case  the  statement  being 
written  on  the  policy,  it  is  for  the  Court  to  decide  npon  its  legal 
bearing  as  a  warranty  and  condition,  and  upon  the  general  e^t 
of  its  non  fulfillment  upon  the  rights  snd  remedies  of  the  party  in 
fsult.  The  prorinces  of  court  and  Jury  are  plainly  distinct,  here 
the  Court  decides  upon  the  sense  and  construction  of  the  common 
words  and  phrases  of  the  language  where  no  peculiar  meaning  is 
proved.  Amould,  p.  142,  says:  ** a  warranty  in  a  policy  of  in- 
surance in  whatever  form  created  is  a  condition  or  contingency, 
and  unless  performed  there  is  no  oontract  It  is  styled  a  oondition 
preoedent  which  means  that  it  is  perfootiy  immaterial  for  what 
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parpOM  the  warranty  is  Introdnoed,  and  that  no  eontraet  exists 
unless  the  warranty  be  literally  complied  with.*'  Any  direct  or 
eyen  incidental  allegation  of  a  fact  relating  to  a  risk  has  been  held 
to  constitute  a  warranty.  **It  is  simply  suiBcient  and  onght  to 
be  sufficient,"  observed  Lord  St.  Leonards,  **to  aToid  the  policy, 
that  only  one  thing  warranted  is  not  true."  In  this  case  the 
stipalation  nndertakes  for  the  performance  of  a  fatnre  act, — the 
natigating  of  the  **Maiakoff'' — and  is  therefore  classed  among 
promissory  warranties.  The  contract  depends  on  the  event  taking 
place  literally,  and  Phillips,  at  p.  762,  says :  **  it  is  held  that  the 
intention  of  tiie  parties  in  a  warranty,  except  as  to  the  meaning 
of  the  words  used,  is  not  to  be  inquired  into.  The  assured  has 
chosen  to  rest  his  claims  against  the  insurers  on  a -condition  in- 
serted in  the  contract,  and  whether  the  fact  or  engagement  which 
is  the  subject  of  the  warranty  be  material  to  the  risk  or  not,  still 
he  must  bring  himself  strictly  within -that  condition.  The  rigid 
construction  put  upon  warranties,  in  this  particular,  has  perhaps 
arisen  in  part  from  the  maxims  of  the  Common  Law,  that  conditions 
are  to  be  sererally  construed  in  regard  to  the  party  imposing  them 
upon  himself."  And  Bills,  p.  29,  concludes  the  matter  thus — ^  A 
breach  of  warranty  will  avoid  the  contract  The  doctrine  of 
warranties  has  been  a  more  fluent  subject  of  discussion  in  cases 
of  marine  policies ;  but,  so  far  as  is  applicable  to  the  subject,  fhat 
doctrine  is  of  equal  authority  in  cases  of  life  and  fire  insurance. 
A  warranty  is  a  stipulation  or  agreement  on  the  part  of  the  in- 
sured in  the  nature  of  a  condition  precedent,  and  as  applicable  to 
fire  policies,  is  usually  of  an  afflrmatiye  nature,  as  that  the  pro- 
perty insured  is  of  the  nature  described  in  the  policy.  A  warranty 
being  in  the  nature  of  a  condition  precedent,  it  is  quite  immaterial 
for  what  purpose  or  with  what  Tiew  it  is  made ;  but,  being  once 
inserted  in  the  policy,  it  becomes  a  binding  contract  on  the  in- 
sured ;  and,  unless  he  can  show  that  it  has  been  strictly  fulfilled, 
he  can  derive  no  benefit  from  the  policy.  The  meaning  of  a 
warranty  is  to  preclude  all  questions  whether  it  has  been  sub- 
stantially complied  with  or  not;  if  it  be  affirmative  it  .must  be 
literally  true ;  if  promissory  it  must  be  strictiy  performed.  The 
breach  of  warrant,  therefore,  consists  either  in  the  falsehood  of 
an  affirmative,  or  the  non-performance  of  an  executory  stipulation. 
In  either  case  the  policy  is  void,  and  whether  the  thing  warranted 
be  material  or  not,  whether  the  breach  of  it  proceeded  from  fraud, 
negligence,  «iisinformation8,  mmtakes  of  an  agent,  or  any  other 
cause,  the  consequence  is  the  same.  With  respect  to  the  compli- 
ance with  warranties,  there  is  no  latitude  nor  equity.  The  only 
question  is  whether  the  thing  warranted  has  taken  plaoe  or  not,  or 
be  true  or  not ;  if  not,  the  insurer  is  not  answerable  for  any  loss, 
even  though  it  did  not  happen  in  consequence  of  the  breach  of  the 
warranty."  Considering  the  statement  in  the  policy  to  be  a  war^ 
ranty,  the  Court  is  constrained  to  go  beyond  according  the  motion 
for  a  new  trial  in  this  cause,  and  to  adjudge  finally  upon  the 
motion  non  obttiHite,  and  order  the  Judgment  to  be  entered  upon 
the  record  for  the  defendants,  notwithstanding  the  verdict  in  favour 
of  the  plaintiff,  with  costs  against  the  plaintSf. 

Maekdy  and  ^ti«lm,  for  plaintiff. 

Ro9€  and  Ritchie^  for  defendants. 
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COMMONWXALTH  V.    ROBT.    THOMPSON. 

Mwrdtar—RnUfor  a  New  TriaL 

AlttMach  the  aUenM*  of  a  juror  Is  a  good  cause  of  challenge,  the  Court  will  not 
Bet  aside  the  Terouct  of  the  Jnry  in  a  criminal  case  on  that  ground,  where  the 
trial  has  been  allowed  to  proceed  without  any  ott}ection  having  been  made  to 
the  Juror's  diaqnalUlcation,  even  wltma  thsre  is  OTidenoe,  from  the  affldavits  of 
the  Juror  and  the  prisoner,  that  the  flutof  alienage  was  not  discloeedbj  the  one^ 
nor  known  to  the  other,  belbre  tibe  trial. 

SMMuratlco  of  the  Jurors  after  they  huTo  been  sworn  in  a  capital  eause,  will  author- 
ise the  Oburt  to  set  aside  their  verdict,  but  the  separation  must  be  dear  and 
substantlTe,  and  it  cannot  be  estaMished  1^  the  testimony  of  any  member  of  the 
Jury. 

Afterdiscorered  evidence,  to  be  of  no  avail  In  an  application  Ibr  a  new  trial,  mutt 
he  material  in  its  ot^eot,  and  not  merely  eumulative,  corroborative  or  collateral 
— ^it  must  go  to  the  merits  of  the  esse,  and  not  to  any  technica]  ground  of  defimoe 
— and  it  must  be  such  as  ought,  naturally,  to  produce  a  different  result  upon 
another  invsatiprtloii  of  the  merits  of  the  oause. 


Jodge  Allisok  read  tlie  opinion  of  the  Court,  as  follows : 

The  defendant  stands  convicted,  by  the  verdict  of  the  jiurj  hj 
whom  he  was  tried,  of  morder  in  the  first  degree ;  or  having,  with 
wilfulness,  premidation  and  malice,  taken  the  life  of  John  Capie. 

A  rule  foe  a  new  trial  having  been  entered,  we  are  asked  to 
make  it  absolute,  and  the  reasons  upon  which  the  application  Is 
based  are,  mainly,  the  alienage  of  one  of  the  jurors  by  whom  the 
defendant  was  convicted,  a  separation  of  the  jnry  alter  having  been 
sworn,  and  before  the  rendition  of  tiieir  verdtet,  and  af^-disooT- 
ered  evidsnoe. 

We  will  consider  these  several  reasons  upon  which  this  rule  has, 
in  »  great  measure,  been  rested,  in  the  order  in  which  they  have 
been  presented  and  urged  upon  the  consideration  of  the  Court.  It 
may  not  be  out  of  place  to  remark  that,  owing  to  the  gravity  of  the 
questions  upon  which  we  are  required  to  pass,  we  have  given  to 
them  long  and  anxious  consideration,  desirous  only,  in  deciding  the 
points  which  have  been  presented  for  our  determination  by  the 
learned  and  able  counsel  for  the  defendant,  that  the  law  in  its 
integrity  may  be  maintained,  and  that  no  possible  injustice  be  done 
to  the  prisoner  at  the  bar. 

The  first  suggestion  is,  that  one  of  the  jurors  was  an  unna- 
turalised' foreigner,  and  for  that  reason  disqualified  to  try  the 
qaestion  of  the  guilt  or  innocence  of  tiie  defendant,  of  which 
fact  the  defendant  by  affidavit  supports  the  assertion  he  was 
ignorant,  when  he  accepted  Aaron  Israel  as  a  juror  at  the  trial 
of  the  cause. 

The  qualifications,  and  the  mode  of  selecting  jurors,  are  specified 
in  the  Act  of  the  28ti&  of  April,  1868,  wherein  it  is  provided  that 
there  shall  be  fteiished  to  the  Board  appointed  to  select  and  draw 
jurors  to  serve  in  tiie  several  Courts  of  the  City  of  Philadelphia, 
certified  lists  of  all  the  taxable  inhabitants  of  the  City,  ftom  which 
a  sufficient  number  of  sober,  healthy  and  discreet  citizens  must  be 
selected  to  constitute  the  several  panels  of  jurors  required  for  the 
ensuing  year.  There  is,  therefore,  nothing  in  tlv^s  Act  of  Assembly 
which  conflicts  with  the  principle  that  every  man  is  entitied  to  be 
tried  by  his  peers ;  that  a  citisen  may  demand,  when  charged  with 
the  commission  of  an  oflfence  against  the  laws,  a  jury  of  his  equals, 
dtisens  like  himself,  to  say  whether  the  charge  be  true  or  false ; 
for  it  will  be  seen  that  from  the  lists  of  taxable  inhabitants,  citi- 
sens  are  to  be  selected  to  serve  as  jurors.  But  upon  the  lists  fur- 
nished to  the  Board,  there  is  nothhig  to  indicate  who  are  taxable 
inhabitants  being  aliens,  and  who  are  dtisens,  and  whether  native- 
bom  or  naturalized ;  that  Buetakee  therefore  will  be  made  is  ex- 
tremely probable,  and  that  some  who  are  not  citisens  may  be 
seleoteid  to  serve  as  jurors  is  to  be  expected ;  so  also,  many  may 
be  choseu  who  possess  not  the  qualifications  of  being  sober,  healthy 
or  discreet  But  what  of  all  this  T  Does  error  or  mistake  like 
this  vitiate  the  panel  of  jurors  f  This  much  has  not  been  asserted ; 
the  position,  however,  has  been  broadly  assumed,  that  if  one  who 
is  not  a  citizen  be  sworn  upon  a  jury  and  join  in  a  verdict,  the 
verdict  is  bad  and  that  no  judgment  can  be  entered  thereon. 
Alienage  is  a  good  cause  of  challenge ;  it  is  so  at  common  law. 
Blackstone,  vol.  S,  page  802.  But  this  much  conceded,  the 
question  yet  remains,  whether  after  a  juror  has  been  sworn,  with- 
out objection  to  his  want  of  citizenship,  and  after  a  verdict,  such 
verdict  mu$t  be  set  aside. 

Courts  are  required  to  exercise  great  caution  in  the  allowance 
of  technical  or  purely  legal  reasons  for  setting  aside  verdicts,  after 
trial  folly  and  fairly  had ;  and  where,  upon  the  review  of  the  whole 
case,  the  conclusion  is  that  in  sustalniDg  the  verdict  substantial 
justice  is  done,  and  that  the  verdict  is  such  a  one  as  ought  to  have 
been  rendered,  in  view  of  all  the  facts  proven  upon  the  torial  of 
the  cause.  8o  also  ought  it  to  be  acted  upon  as  a  rule,  having  its 
exception,  it  is  true,  bat  still  a  rule,  which  in  its  general  recog- 
nition, should  require  that  challenges  for  cause  should  not  be  in- 
quired into  after  verdict  for  a  different  principle  adopted  and 
carried  Into  practical  effect,  would  be  to  occupy  the  attention  of 
Courts  in  setting  aside  verdicts  after  the  time  and  expense  incurred 
in  a  trial,  instead  of  settiing  the  question  of  a  Juror's  competency 
when  called  to  the  book  to  be  sworn ;  for  it  is  a  principle  well 
recognised  as  being  against  the  policy  of  the  law,  to  allow  an 
ol^ection  to  be  taken  at  a  later  period  of  the  proceedings,  that 
could  have  been  taken  before  the  trial.  If  it  were  otherwise, 
parties  would  be  encouraged  to  take  their  chance  of  a  verdict  in 
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thdr  fkTor,  lAthoai  hmving  flnt  eztniMd  da«  dUlgenM  is  the 
iBTestig»ti«n  of  the  qnalifiofttion  of  the  ponel  of  jaron ;  for  they 
oonld  root  apoA  the  ftMoranoe  that  an  after  amigDineiit  of  what 
would  bare  been  good  ground  of  ohallenge  before  trial,  would 
■tand  ae  a  Talid  oljeotion  to  the  Tordiot^  whieh  would  be  required 
to  be  set  ai^,  beoauae  no  judgment  oould  be  entered  thereon. 
Thus  would  the  greateet  unoertaintj  be  introduoed  into  the  trial 
bj  jury,  and  mueh  that  is  now  oonaidered  of  ineetimable  Talue^  in 
the  aetllenient  of  oontrovereiee  between  man  and  man,  or  between 
the  law  and  its  alleged  Tiolator,  be  swept  awaj,  for  the  trial  by 
Jury  would  thus  be  well  nigh  overtimed. 

In  support  of  the  reason  now  under  oonsideration,  we  have  the 
deposition  of  Aaron  Isra^  to  the  effeet  that  he  is  Jiot  a  oitisen  of 
the  United  States,  nor  of  the  State  of  Penns^fania ;  that  he  was 
bom  in  London,  En^and ;  that  he  has  never  been  naturalised,  and 
that  when  summoned  to  attend  as  a  Juror,  he  supposed  he  was 
bound  to  do  so  under  a  penalty,  and  that  he  first  mentioned  the 
&et  of  his  siienage  after  the  triaL  If  the  iMts  whieh  go  to  the 
question  of  dioqu^ifloation  had  been  inquired  into  when  the  juror 
was  eiJled  to  be  sworn,  and  a  ohallenge  for  oause  had  been  based 
thereon,  the  ohallenge  would  unquestionably  have  4Men  sustained ; 
for  it  is  by  the  oath  of  a  juror  in  most  instanoes,  before  he  is  sworn 
in  the  oause,  that  the  question  of  qualifioation  is  determined. 
But  whmi  we  are  asked  to  set  aside  aTordietupon  this  ground,  Uie 
Commonwealth  are  entitled  to  take  issue  with  the  defendant,  upon 
the  faot  of  alienage  of  the  juror,  and  they  are  entitled  to  show,  if 
it  oan  be  shown,  that  this  statement  thus  sworn  to  is  not  true. 
Now,  how  oan  this  be  done  !  If  the  affidaTit  of  the  juror  is  snffi- 
oient  to  throw  upon  the  Commonwealth  the  burden  of  disproTing 
its  statements,  it  is  equivalent  to  saying  that  in  many  instanoes  the 
question  of  granting  or  refusing  a  new  trial,  must  be  settled  by 
tiie  afEldavit  alone ;  for  it  might  be  impossible  for  the  Common- 
wealth to  loam  any  faot  relating  to  the  birth-plaoe  of  an  affiant, 
and  without  saoh  knowledge  to  prove  a  negative,  could  not  in  the 
nature  of  things  be  done.  And  although  in  OujfkawMkm  v.  UU 
Peopie^  I  Soammon,  476,  it  was  held  that  the  affidavit  of  a  pri- 
soner upon  a  motion  for  a  new  trial  is  jfrimm  faek  evidenoe  of  the 
truth  of  the  statements  it  contains,  yet  we  oannot  say  that  wo  are 
prepared  to  recognise  the  prinoiple  whieh  would  require  us  to  take 
as  proved,  every  faot  sworn  to  k^  a  defendant,  or  by  a  juror,  after 
verdict,  in  support  of  a  rule  for  a  new  trtal*  and  to  consider  our- 
selves bound  by  such  sworn  statements,  unless  disproved  by  ooun- 
tervailing  testimony.  This  would  be  a  dangerous  power  to  place 
in  the  hands  of  a  juror,  or  of  a  defendant,  having  the  strongest 
possible  motive  to  actuate  him  in  making  the  necessary  affidavit 

This  rule  is  further  supported  by  the  oath  of  the  defimdant,  to 
the  effect  that  he  was  ignorant  of  the  alienage  of  the  juror  at  the 
trial  of  the  cause ;  and  this  it  is  argued,  entitles  the  defendant  to 
have  the  present  rule  made  absolute.  But  from  this  conclusion 
we  feel  bound  to  dissent ;  for  the  doctrine,  which  to  us  seems  most 
consonant  with  reason,  and  which  is  not  without  authori^  to 
support  it,  is,  that  flMsts  of  which  a  knowledge  is  only  obtidned 
after  trial,  shall  not  be  allowed  to  overthrow  a  verdict,  where  the 
objection  ought  to  have  been  taken  at  the  trial ;  and  where  it  is  of 
such  a  nature  as  ordinarily  to  require  the  party  to  be  ready  at 
that  time  to  prove  it  As  we  have  already  stated,  this  faot  could 
have  been  proved  when  the  juror  was  called  to  the  book— that 
alienage  is  a  good  ground  for  challenge  is  admitted  by  every  one ; 
and  that  the  defendant  could  by  proper  inquiry,  made  of  the  juror 
himself  or  of  any  one  who  knew  the  fsct,  have  been  prepared  with 
his  objection  before  the  juror  was  sworn,  is  plainly  evident,  and 
therefore,  upon  prinoiple,  we  must  hold,  that  this  is  not  a  sufficient 
reason  for  setting  aside  the  verdict  in  this  case. 

In  CoUingtworik  v.  JDiioiie,  J.  W.  Wallaoe's  Beports,  147,  this 
question  ie  vary  fully  considered,  and  numerous  oases  bearing 
upon  it  examined,  the  ruling  of  the  case  is  that  alienage  is  a  cause 
of  challenge,  but  is  not,  p€r  ««,  sufficient  to  setaside  a  verdiot,  and 
this,  whether  the  party  complaining  new  the  fact  or  not  It  is  not 
asserted  anywhere  that  we  know  of,  nor  do  we  desire  to  be  under- 
stood fts  holding  that  in  every  case,  what  would  be  sufficient  cause 
for  challenge,  must  be  taken  advantage  of  in  that  way ;  for  there 
may  be  many  causes  of  challenge,  whieh  cannot  be  known  to  the 
party  entitled  to  make  them ;  causes  which  are  secret  in  their 
nature,  and  against  whieh  no  one  can  be  supposed  to  be  upon  his 


guard;  but  as  to  the  usual  disqualifteation  of  the  jurors,  such  as 
Uie  formation  or  expression  of  an  opinion,  citiienship,  relation  to, 
or  connected  with  any  party  interested,  and  every  ofajeetlon  to  a 
juror's  qualification,  of  a  general  nature,  and  suoh  as  usually  sug- 
gest themselves,  and  are  capable  of  being  asoertamed  by  ordinaiy 
inquiry,  are  disallowed  as  valid  grounds  ibr  setting  aside  a  vetdiet, 
for  the  reason,  that  they  were  unknown  at  the  trial ;  what  a  defend- 
ant  oan  do  by  ordinary  care  to  protect  himself  when  charged  wxtii 
the  commission  of  a  crime,  the  law  holds  him  to  the  obli^itiQn  of 
doing,  or  of  eeeing  that  it  is  done,  and  if  he  fhU  in  this,  he  shall 
not  have  the  ohaMO  of  a  trial  resulting  in  his' favor,  and  in  csae  of 
failure,  be  allowed  the  benefit  of  objections  that  ought  to  have  been 
made  before  verdict 

Several  cases  were  cited  upon  the  argument,  in  which  a  contrary 
doctrine  seems  to  have  been  recognised.  In  Sk^emakm'  v.  2Vm 
atatu^  6tfa  Wisconsin,  824,  and  in  Qit^kmMkm  v.  THb  PtopU,  1 
Scammon,  476,  it  was  held  that  an  unnatnralised  alien  is  not  a 
competent  juror,  and  the  oltf^tion  was  allowed  after  verdiet ;  but 
the  contrary  we  believe  it  to  be  the  oerreot  doctrine  upon  the 
queetion  under  consideration,  and  to  which  wu  fed  ourselvea  bound 
to  adhere* 

The  li^t  of  every  citiseB  to  be  tried  by  his  P«en,  wu  have 
ahready  referred  to  as  beyond  question,  but  that  it  is  anything 
mere  than  a  right,  which  may  be  insisted  on  or  waived  by  tbe 
defendant,  we  fed  compdled  to  deny ;  for  the  Act  which  saja  that 
citisetts  shall  be  sdected  to  serve  as  jursra,  requires  that  they  shaB 
be  possessed  of  certain  requidtcs.  It  is  not  svery  oitisen,  therefore^ 
who  is  qualified  to  perform  Jury  duty ;  and  the  same  rale  wfaioh  Is 
sofight  to  be  established  in  this  case  would  require  us  to  set  adds 
a  verdict  if  it  could  be  diown  that  any  one  who  sat  upon  the 
Jury  was  neither  discreel,  nor  hedthy,  nor  of  sober  halnt  Stther, 
or  all  of  these  reasons,  would  be  a  good  and  valid  ground  of  dml* 
lenge,  because  each  is  made  by  the  Aet  a  requldte  qudification  in 
a  juror,  but  would  it  not  go  te  towsrds  brinpng  the  law  Into 
contempt,^  if  on  its  being  shown  after  trid,  that  one  of  the  juren 
was  given  to  habits  of  intsmperanoe,  or  that  he  was  not  in  all 
rsspects  hedthy,  or  that  he  was  not  esteemed  to  be  a  discreet  peiv 
s<m,  we  should  for  those  reasons  deelare  the  verdiet  vitiated,  with- 
out requiring  proof  that  it  was  in  some  way  tainted,  or  its  eredit 
impaired,  for  the  eanoes  asdgaed ;  this  would  be  giving  importanee 
to  the  shadow  greater  than  to  the  thing  itsdf;  and  thiidoo,  in  view 
of  the  fact,  that  the  law  places  in  the  hands  of  the  defendsnt,  before 
trial,  the  names,  residences  and  and  oceupations  of  the  jurors^  ao 
that  he  may  be  advised  when  he  oomes  to  trial,  whether  they  be 
solH^,  healthy  and  disereet  citisens,  or  otherwise. 

If  we  aeo^t  the  doctrine  contended  for,  that  one  ineompetent 
jurw  vitiated  a  verdict,  eonsistsni^  would  require  ns  to  hold  is 
the  oonverse  of  this  rule— that  if  there  was  a  verdiot  of  aoquittsl, 
sueh  verdict  diodd  go  for  nothing,  because  the  trid  would  be  \gf 
eleven  only,  and  not  by  the  required  number  "Of  jurors,  and  a 
defendant  thus  dtuated  could  again  be  placed  upon  trid  for  his 
life. 

The  reason  next  in  order,  is  the  separation  of  the  jury.  As  a 
general  rule,  a  verdict  will- not  be  set  ande  on  account  of  the  mis- 
conduot  or  irregularity  of  a  juij,  unless  it  be  such  as  might  affect 
thdr  impartiality,  or  disqnalifV  them  for  the  proper  exerdse  of 
their  ftinctions.  Wharton,  in  his  Crimind  Law,  895,  says,  **  While 
on  tiie  one  hand  the  present  practice  in  England,  and  in  a  portion 
of  the  Amerioan  Courts,  is  to  sustain  the  vwdict  when  the  separa- 
tion has  been  inadvertent,  and  no  abuse  has  resulted  from  it ;  on 
the  other  hand,  it  has  been  considered  in  severd  instances,  that 
the  mere  separation  is  in  itself  jprtma/oae  reason  for  a  new  triaL" 

In  Feiffer  v.  CommcnwMlth,  8  Harris,  468,  which  was  a  trid  for 
murder,  the  jury  after  beii^E  impanneled  and  sworn,  wen  by 
agreement  between  the  prisoner's  counsd  and  the  ooansd  for  the 
Commonwedth,  the  Court  also  assenting,  dlowed  to  separate  and 
go  to  their  respective  homes ;  the  judgment  of  conviction  was  re- 
versed on  this  aooount.  This  ease  settles  the  law  in  Pennsyl^eda, 
that  where  there  Is  a  clear  case  of  separation  of  a  JU17,  after  being 
sworn,  in  a  capitd  case,  the  verdict  is  vitiated,  and  no  judgmtot 
can  be  entered  thereon.  Does  the  evidenoe  tdien  in  support  of 
this  reason,  show  such  a  separation  as  will  require  us  to  set  the 
verdiot  in  this  cass  aside  f  The  depositions  prove,  that  upon  one 
occssion,  after  the  jury  was  impaandedt  the  janitor  of  the  Law 
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Buildings,  where  they  were  confined  daring  the  reoesa  of  the  Coait^ 
saw  one  of  the  jorora  in  this  case,  on  the  Testibule  of  the  ground 
floor  of  the  boilding;  none  of  his  ooUeagnes  were  near  him,  nor 
were  anj  of  the  offioers  having  the  jury  in  oharge ;  the  jaror  was 
at  the  time,  engaged  in  conversation  with  a  lady ;  the  only  thing 
said  in  the  hearing  of  the  witness  was,  the  question,  "  How  do  you 
do  t"  The  joror  was  seen  to  remain  in  that  situation  for  several 
aunutes.  The  deposition  of  RIohard  Qorman,  one  of  the  jurors, 
has  also  been  submitted,  to  show  that  eleren  of  the  jurors  left  de* 
ponent  in  the  third  story  of  the  building,  with  the  two  offioers 
having  the  jury  in  oliarge ;  and  that  they  ascended  to  the  fourth 
story,  but  whether  any  otiier  person  was  there  he  doea  not  know. 
Thia  depomtion,  if  taken  into  oonaideration,  doea  not  ahow  amy 
actual  aeparatiott,  for  the  officerahaviug  the  jury  in  oharge  gave  the  m 
the  range  of  the  upper  stories  of  the  building,  keeping  guard  so  as 
to  prevent  any  person  going  where  the  juiy  were.-  But  the  testi- 
mony of  Oormaa  cannot  be  received,  to  impeach  the  verdict  in 
whidi  he  joined,  or  to  show  misoonduct  dn  the  |>art  of  his  fellow 
jnroia.  The  question  must,  therefore,  be  disposed  of  upon  the 
deposition  of  Gilllingham  alone. 

Admitting  that  a  separation  of  the  jury  would  be  a  good  ground 
te  making  absolute  iids  rule,  we  must  inquire  whether  there  was 
a  clear  and  actual  violation  of  the  rule  of  law  settled  in  Peiffer's 
case.  The  District  Attorney,  to  explain  this  alleged  separation, 
called  the  juror  Hergesheimer,  and  his  wife,  and  their  testimony 
was,  that  the  wife  had  gone  up  to  where  she  knew  the  husband 
was  confined,  to  ascertain  how  he  was,  and  to  famish  him  with  a 
change  of  clothing;  the  testimony  of  the  ofilcers  fuled  to  shed  any 
light  upon  the  pomt  thus  raised  for  our  determination. 

In  Virginia  tiie  decisions  do  not  seem  to  have  been  uniform  in 
regard  to  casual  or  construotive  separation  of  jurors.  The  case  of 
the  Commonwealth  v.  MeCall^  1  Ya.  cases,  271,  seems  to  stand 
arrayed  against  Sprotue  v.  The  Commonwealth^  2  Va.  876 ;  Me  Carter 
V.  Commonwealth^  11  L^gh.  633,  and  Kennetfy  t.  Commonwealth^ 
2  Va.  610. 

In  New  Tork  the  rule  seems  to  be^  that  to  vitiate  a  verdict, 
reasonable  suspicion  of  abuse  must  exist ;  and  that  before  a  ver- 
dict will  be  set  aside  fbr  this  oause^  the  Court  must  be  satisfied  that 
the  party  complaining  has  sustained  some  injury  from  it. 

In  New  Hampshire,  Connecticuit,  North  CarolfaM,  and  In  Indiana, 
the  same  rule  has  been  adopted. 

In  Mississippi,  it  seems  that  a  verdict  will  be  set  aside  after 
separation,  unless  it  affirmatively  appear  there  was  nothing  com- 
municated to  the  jury  on  the  subject  of  the  trial ;  MfCann  t.  Stat^ 
6  Sm.  &  Mus.  466.  *   . 

The  testimony  of  both  Hergesheimer  and  his  wife  was,  that  no 
conversation  passed  between  them  upon  the  subject  of  the  trial, 
and  consequentiy  no  injury  could  have  resulted  to  the  defendant 
fh>m  this  violation  ef  his  duty  as  a  juror.  It  has  been  heM  that 
the  teatimony  of  the  partieain  fault  ahall  not  be  received  to  explain 
what  actually  took  place  whilst  one  or  more  of  the  jurors  may  have 
been  separated  from  their  fallows ;  this  is  a  strict  rule,  recognised 
nowhere  that  we  have  knowledge  of,  but  In  one  case  in  Vfrginia ; 
a  rule  that  we  do  not  fsel  dlspoMd  to  follow,  because  the  only  light 
that  can  in  most  oases  be  shed  upon  a  case  of  this  kind,  must  be 
obtained  from  the  only  parties  who  have  knowledge  on  the  subject. 
Looking  then  to  the  testimony  of  the  juror  implicated,  theinferenee 
to  be  drawn  f^m  the  deposition  of  GilUngham,  and  that  of  Her- 
gesheimer is,  that  whilst  it  is  true,  that  the  offioers  having  the  jury 
in  oharge  were  guilty  of  a  gross  neglect  of  duty  in  exposing  the 
cause  then  upon  trial  to  this  risk,  yet  inasmuch  as  we  are  satisfied 
that  no  iigury  has  been  sustained  by  the  defendant,  and  no  actual 
aeparation  of  the  jury,  as  in  Peiffer's  case,  occurred,  we  do  not  see 
our  way  clear  to  recognize  In  this  a  sufficient  reason  for  setting  the 
verdict  aside.  If  we  hold  that  in  every  cAea  momentary  absence 
of  one  juror  from  his  fellows,  however  harmless  in  its  resuHs,  how" 
ever  wall  intentioned,  however  pressing  the  necessity,  will  of  itself 
work  the  destruction  of  a  verdict,  although  satisfied  that  it  is  not 
in  any  degree  affected  by  what  may  have  occurred  during  the 
momentary  absence  ttom  the  custody  of  the  officer,  it  will  be  moat 
difficult  to  sustitin  any  verdict  in  a  capital  case,  where  there  may 
be  a  design  to  vitiate  it  in  this  way ;  for  with  our  insufficient  ao- 
eommodations— the  juries  compelled  to  occupy  a  building  used  for 
BMiy  other  porpoaae— the  diatance  they  are  compelled  to  pass  in 


going  thereto  and  in  returning  to  the  Court  room,  and  tUa  apace 
often  traveraed  in  the  night  time,  there  would  be  but  few  vefdiota 
that  might  be  ao  vitiated  aa  to  render  them  of  no  value,  after  the 
expenditure  of  much  time  and  trouble,  and  expenae,  in  obtaining 
them.  Theae  conaiderationa  require  ua  to  lead,  not  too  ready  an 
ear  to  auggeations,  whioh,  whilat  in  indiriikial  cases* they  migM 
have  the  effect  of  saving  life,  would  in  the  end,  and  in  their  gen« 
eral  effect,  destroy  the  value  of  the  jury  tzud,  by  ailewing  the 
guilty,  even  those  who  with  deliberation  and  aaliee,  imbue  thdir 
handa  in  the  blood  of  their  feUow-men,  to  go  freefbom  the  punish* 
ment  which  their  crimes  merit,  and  which  ia  required  for  the 
defence  and  safety  of  society. 

The  remaining  ground  upon  whidi  thia  application  testa,  ia  thed 
of  af ter-diacovered  cvideaee. 

Erideace  of  thia  character  to  av^  in  aa  afiplieation  for  a  new 
trial,  muat  be  auch  aa  could  not  be  aecured  at  the  former  trial,  hj 
reasonable  diligenoe  on  the  part  of  the  defendant.  It  must  be 
material  in  its  ol^set,  and  not  merely  cumulative  nor  eotrebdm" 
tive  or  collateral ;  it  must  go  to  the  merits,  and  not  reat  on  merely 
teehnioal  defence :  and  it  muat  be  such,  aa  ought  to  produce,  on 
another  trial,  an  opposite  result  on  the  nierits. 

Thia  new  testimony  fuUUa  the  firat  requireaaent  of  the  law ;  it 
ia  afler^iaeovered,  Md  could  not  have  been  aaeertained  before  the 
trial ;  for  the  witneaaea  themaelves  say,  they  did  not  aatake  the  facte 
of  which  they  speak  known  until  after  the  verdict  was  rendered. 

The  testimony  of  Chas.  GilUngham  is,  that  on  the  night  on  which 
Capie  vras  shot,  after  twelve  o'clock,  hewasinBhippen  street,  and 
that  he  saw  Robert  Thomson  and  Byerly,  (a  witness  examined  on 
the  trial  fbr  the  defsndant,)  in  Shippen  street,  more  than  halfway 
to  Eleventh  street,  on  his  way  f^m  twelfth  street,  going  east ;  that 
he  heard  two  shots  fired,  and  they  were  tiie  first  two ;  and  that  the 
defendant  could  not  have  been  at  Twelfth  street  by  that  time. 
This  evidence  is  wholly  cumulative ;  It  corroborates  Byerly  and 
other  witnesses  examined  for  the  defence ;  it  states  n^  Ihet  not 
testified  to  on  the  trial,  and  therefore,  under  the  law.  It  cannot 
avail  to  make  the  rule  absolute.  * 

James  C.  Derir's  testimony  is,  that  upon  the  night  upon  which 
John  Capie  came  to  his  death,  he  was  standing  upon  the  north-east 
comer  of  Twelfth  and  Shippen  streets,  and  that  he  saw  a  man  with 
a  light  coat  on  standing  on  the  west  crossing  of  Twelfth  street, 
and  fire  the  first  two  shots  tiiat  were  fired  that  evening,  and  that 
that  man  waa  not  the  defendant:  about  the  aame  time  or  immedi- 
ately afterwards^  there  were  ono  or  two  shots  fired  ft'om  the  north 
side  of  Shippen  street.  Thomas  Thomson  corroborated  this  state- 
ment te  the  extent  of  hearing  the  two  shots  fired,  and  directly 
afterwards  seeing  a  man  with  a  white  coat  on,  running  away,  and 
several  offioers  in  pursuit  of  him. 

Is  this  testimony  such  as  ought  to  produ<ie  on  another  trial,  a 
different  reault  on  the  merita  f  We  regret  to  be  compelled  to  say 
tibat  we  do  not  think  it  ought,  and  the  conviction  remains^  after 
an  anxious  and  most  attentive  examination  of  the  facts  presented 
upon  the  trial,  in  connection  with  the  statements  sworn  to  by  the 
witnesses  in  support  of  the  pending  rule,  that  upon  the  testimony 
now  before  us,  die  verdict  ought  to  stand ;  and  that  the  after-dis- 
ooTcred  evidence  does  not,  in  our  judgment,  in  any  way  shake  or 
cause  us  to  doubt  the  correctness  of  the  verdict,  which  upon  the 
conclusive  testimony  of  the  Commonwealth,  was  rendered  against 
the  defendant  The  answer  to  the  case  of  the  Commonwealth  was 
an  attempt  to  prove  an  alibi,  covering  not  more  than  a  minute  or 
two  of  time ;  this  failed,  either  because  the  witnesses  called  to 
support  it  were  not  credited  by  the  jury,  or  because  they  were 
believed  to  be  mistaken  in  the  facts  sworn  to  by  them.  And  now 
the  testimony  of  Devir  is  proposed  to  be  added  to  testimony  ofl^ered 
on  the  trial,  on  behalf  of  the  defendant,  and  we  are  required  to 
say  whether  with  the  eridence  thus  offered  tiie  verdict  ought  to  be 
changed ;  with  the  ra^tot  sincere  desire  to  give-  to  the  defendant 
the  Ukll  benefit  Of  every  intendment  or  preanmption  of  law  or  Ihet 
in  his  finvor,  we  are  reluctantiy  forced  to  the  conclusion  that  when 
this  evidence  is  placed  by  the  side  of  that  of  the  witnesses  for  the 
Commonwealth,  who  were  within  a  few  fret  of  the  man  who  fired 
tiie  pistol  and  the  man  who  was  shot,  this  testimony  ought  not  to 
secure  for  the  defendant  a  verdict  of  acquittal. 

We  conclude  what  we  have  to  say  upon  this  subject,  by  quoting 
firora  the  remarks  of  Judge  Rodgers,  in  the  Commonwealth  v.  Ftan" 
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nUgwif  7  W.  ft  B.  428.  He  ujs ;  Oranting  new  triaU,  does  not 
depend  upon  the  whim  or  oaprice  of  the  Jndge,  bat  npon  well  ea- 
tftbUshed  and  fundamental  piineiples  of  law.  In  the  trial  of  iasves 
of  ftot,  the  Coart  judges  of  the  oompetency,  the  jurj  of  the  effeot, 
of  the  teatimonj.  Bat  after  tiie  Tordiet,  when  a  motion  for  anew 
toial  is  eonsidered,  the  Coart  must  Jndge  not  only  of  thecompetenoy 
bat  of  the  effeot  of  eridenoe.  If  with  the  newly  disooTered  oTidence 
before  them,  the  jory  ought  not  to  come  to  the  same  conohision,  a 
new  trial  may  be  granted ;  otherwise  they  are  bound  to  refuse  the 
application.  The  qaestion  therrfore  is,  (supposing  all  the  testi- 
mony new  and  old  before  another  jury.)  not  whether  they  might, 
but  whether  they  ought,  to  give  a  different  Terdiot"  Our  judg- 
ment on  this  point  we  haye  lUready  stated. 

We  are  therefore  compelled  to  discharge  the  pending  rule,  with 
the  general  remark,  that  in  the  objections  taken  to  the  empannelling 
of  the  jury,  and  what  was  then  done,  as  set  forth  in  the  first  four 
reasons,  nor  in  the  sixth,  scTenth  or  eighth  reasons,  relating  to 
the  admissions  of  eyidenoe,  and  the  remoral  of  defendant  fh>m  the 
Court  room — ^the  latter  being  unsupported  by  eridenoe— nor  in 
the  ninth,  tenth,  elcTenth,  twelfth  and  thirteenth  specifications, 
when  the  answer  of  the  Court  to  the  defendant's  points  are  ftiUy 
and  correctly  stated,  nor  in  the  sixteenth  point,  that  the  rerdlct 
was  receiyed  after  the  expiration  of  the  term  for  which  the  Jury 
had  been  summoned,  do  we  find  any  sufficient  reason  for  setting 
aside  the  Terdlot  and  granting  a  new  trial. 

In  discharging  this  rule,  founded  upon  the  yarious  and  import- 
ant questions  which  haye  been  argued  in  support  of  it,  and  anxious 
as  we  haye  been  to  arriye  at  a  correct  conclusion,  we  yet  feel  it 
to  be  a  relief  to  know  that  if  we  haye  committed  any  error,  it  is 
open  to  examination  and  reriew,  before  the  Supreme  Court,  and 
it  may  not  be  out  of  place  to  say,  that  for  our  future  guidance,  and 
for  the  purpose  of  settiing  the  law  upon  these  points,  an  opportunity 
ought  to  be  afforded  for  their  re-examination  by  the  highest 
tribunal  in  the  State. 


GENERAL    CORRESPONDENCE. 

NEW  CHANCERY  ORDERS. 

Chancery  praetiee^-^BiymeiU  of  Money-^Mation  far  decree— 

FUing  B^orU, 

To  THS  Editors  of  thi  Law  Jou&mal. 

Hamilton,  July  17, 1861. 
GiNTLiicsN, — The  Chancery  Ordelrs  of  the  ^th  June  last, 
direct  that  mortgage  money  shall  be  paid  into  a  bank,  instead 
of  to  the  party  entitled  to  it,  aooording  to  the  present  practice. 
Their  Honors  the  Vioe-ChanoellorB  haye  no  donbt  seen  good 
reason  for  the  alteration,  bat  to  those  unacquainted  with  such 
reason,  the  alteration  appears  to  be  onoalled  for,  and  will  pro- 
bably work  some  inoonyenience,  if  not  expense  and  delay. 
Suppose,  for  example,  the  banks  refuse  to  reoeiye  such  pay- 
ments (and  there  is  nothing  to  compel  them  to  do  so),  what 
then  ?  The  money  oannot  be  paid  at  all,  for  in  the  faoe  of  the 
order  no  one  will  be  authorized  to  receiye  it.  If  the  diminu- 
tion of  costs  is  the  oly'ect,  that  object  will  probably  be  defeated ; 
because  it  is  not  to  be  supposed  that  the  banks,  if  they  consent 
to  receiye  the  money,  will  do  so  without  charging  a  oommis' 
sion,  which  in  many  instances  will  exceed  the  costs  of  the 
present  proceedings.  If  the  money  is  not  paid,  will  they  be 
at  the  tronble  of  certifying  the  non-payment  ?  I  am  inclined 
to  think  not ;  for  why  should  they  mix  themselyes  up  in  pro" 
ceedings  in  which  tbey  haye  no  interest  ?  In  case  they  decline 
to  grant  such  a  certificate,  what  is  then  to  be  the  course  of 
proceeding?  It  seems  to  me  that  in  all  cases  in  which  the 
banks  refuse  to  receiye  money  or  to  grant  a  certificate  of  non- 


payment, an  application  to  the  Court  for  further  directions 
will  be  absolutely  necessary,  by  which  an  increase  of  costs  and 
farther  delay  would  be  incnrred. 

The  first  paragraph  of  the  order  on  this  subject  directs  that 
the  money  shall  be  paid  to  the  joint  credit  of  the  party  to 
whom  the  same  is  made  payable,  and  of  the  Registrar.  The 
second  paragraph  giyes  the  party  paying  the  money  the  option 
of  paying  it  either  to  the  credit  of  the  party  to  whom  the  same 
is  made  payable,  or  to  the  joint  credit  of  such  party  and  the 
Registrar.  The  first  part  of  the  order  on  this  point  is  impera- 
tiye ;  the  second  part  is  totally  at  yarianoe  with  it.  Which 
direction  is  to  be  followed  7  If  the  payment  is  made  to  the 
sole  credit  of  the  party  entitied,  then  the  Master's  directions 
will  not  be  complied  with.  If  paid  to  the  joint  account,  how 
is  payment  of  it  to  be  obtained  by  the  party  entitied  T  .  Will 
not  an  application  to  the  Court  be  necessary  7 

Motion  for  Decret, — Will  not  ikrec  weM  notice  still  be 
required  T 

Filing  EcporU, — ^Where  are  they  to  be  filed  T — at  Toronto  or 
with  the  Deputy  Registrar,  with  whom  the  other  prooeedings 
in  the  suit  haye  been  filed  7 

Your  opinion,  and  any  explanation  yoa  may  be  able  to  give 

on  this  sabjeot,  will  oblige 

Your  obedient  setrrant, 

A  SoucnoB. 


fWe  think  that  the  order  as  to  the  payment  of  mortgage 
money,  will  be  found  to  be  of  great  practical  advantage  to  the 
profession.  It  will  assuredly  lessen  expense,  and  relieve 
plaintiffs  residing  out  of  the  jorisdiction,  of  the  troable  and 
annoyance  of  granting  powers  of  attorney,  which  axe  often 
imperfectiy  executed,  and  which  tend  rather  to  embarrass  and 
delay  the  suit  than  otherwise.  We  anticipate  no  such  difficulty 
as  that  the  banks  will  refuse  to  receive  tiie  money*  or  to  ^ve 
the  certificate  of  non-payment — Ist.  Because  nearly  every 
solicitor  keeps  a  banking  account,  and  has,  we  presume, 
sufficient  influence  with  his  bank  to  make  the  arrangement 
authorised  by  the  order.  2nd.  But  should  his  bank  refuse,  other 
banks,  either  in  his  town  or  at  their  head  office,  will  accept 
the  duty.  And,  3rd.  It  would  be  an  exception  to  find  a  bank 
that  would  refuse  even  a  temporary  deposit.  As  to  banking 
commission,  the  practice  is  to  receive  deposits  without  com- 
mission, except  when  the  deposit  is  to  be  pidd  out  at  another 
office.  If  any  bank  should  refuse  a  certificate,  a  snbpodna 
and  an  examination  before  a  master  or  examiner  would  give 
the  necessary  evidence,  and  obviate  the  necessity  of  any  appli- 
cation to  a  judge  in  chambers  to  appoint  a  new  day  for  pay- 
ment (not  to  Court  for  farther  directions). 

Although  the  Master's  report  may  direct  the  money  to  be 
pud  to  the  joint  credit  of  the  plaintiff  and  Registrar,  yet  the 
order  goes  on  to  say  that  notwithstanding  such  direction,  *<it 
shall  be  competent  to  the  party  paying  in  the  same  to  pay  the 
same  to  the  credit  of  the  party  to  whom  the  same  is  made 
payable,  or  to  the  joint  credit  of  such  party  and  the  Regis- 
tear;''  thus  allowing  an  option  which,  if  exercised  in  favor  of 
the  party  only,  allows  such  party  to  withdraw  the  funds  with- 
out an  order  of  court }  but  if  exercised  in  favor  of  the  party 
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and  Registrar,  reqaires  an  application  in  Chambers  to  obtain 
the  money. 

The  new  orders  do  not  vary  the  old  practice  requiring  three 
weeks'  notice  of  motion  to  be  given,  or  three  weeks  to  elapse 
from  the  date  of  the  order  pro  canfesso,  before  a  decree  can 
be  obtained ;  but  simply  require  that  all  such  causes  shall  be 
entered  with  the  Registrar  ten  days  before  the  day  of  hearing. 
Cases  under  order  xtii.  of  the  3rd  June,  1853,  are  excepted. 

All  Master's  reports  must  be  filed  at  Toronto,  the  same  as 
heretofore :  we  presume  for  the  same  reason  that  affidavits  are 
to  be  filed  with  the  Registrar  there  in  cases  where  the  Court  or 
a  judge  in  Chambers  is  applied  to  for  decrees  or  orders  founded 
upon  the  evidence  contained  in  them. 

We  think  these  new  orders  will  be  found  productive  of  much 
good,  and  only  regret  that  the  reforming  hands  of  the  Vice- 
chancellors  were  not  more  bold  and  active  in  regenerating  the 
fossilised  practice  of  Chancery. — Eds.  L.  J.] 


such  sums.  The  attorney  in  the  affidavit  of  increase  swore  that 
he  had  cansed  the  witnesses  to  be  paid.  The  master  allowed  the 
expenses  npon  taxation.  It  was  afterwards  discovered  that  the 
witnesses  had  not  been  paid  nnti)  after  taxation.  The  oourt 
directed  the  master  to  review  the  taxation,  and  to  disallow  all 
anoh  expenses  as  had  not  been  actually  paid  at  the  time  of  the 
previous  taxation. 


Ex. 


April  28. 


Jones  v.  Davis. 

Merffir — Fttaie  by  eourUey, 

A  lease  for  years  in  the  hueband  does  not  merge  in  his  estate  by 
courtsey  initiate  on  the  birth  of  a  child. 


MONTHLY    REPERTORY, 

COMMON  LAW. 


Ex.  0. 


Busssui  T.  Thobxtox. 


•TtffM  10. 


Q.B. 


Bbo.  y.  White.  June  12. 

Coroner — Power  to  take  a  teeond  inqtUtUion. 

A  ooroDer  cannot  take  a  second  inquisition  upon  the  same  body, 
the  first  inquisition  being  valid,  and  subsisting. 


C.  P. 


Philbt  v.  Hatle. 


June  18. 


Attorney's  eiffnedbiU — Agreement  for  lump  turn  for  attorney*  t  labour 

a*  an  Attorney, 

An  agreement  by  a  client  with  his  attorney,  that  the  latter  is 
to  receive  a  lump  sum  for  labour  done  as  an  attorney  in  the  event 
of  success,  and  costs  out  of  pocket  only  on  failure,  is  void  ;  and  a 
bill  delivered  claiming  the  lump  sum  in  one  item,  under  such  an 
agreement,  is  not  a  sufficient  bill  to  deliver  a  month  before  action. 


Ex. 


Watson  v.  Bbayxn. 


June  8. 


Award-^Referenee  under  Common  Law  Procedure  Act — Enlargemmt 
of  time  after  expiration  of  time  limited  by  Act, 

The  Court  has  power,  by  inrtue  of  the  Common  Law  Proeednre 
Act,  to  enlarge  the  time  for  making  an  award  where  a  cause  has 
been  referred  by  a  judge's  order  under  the  4th  section  of  that  Act, 
notwithstanding  more  than  three  months  has  elapsed,  since  the 
arbitrator  was  appointed ;  and  has  made  a  void  award  after  the 
expiration  of  such  three  months. 


Shipping — Insurance — 7\me  policy — Withholding  material  if^orma^ 

tion —  Waiver — New  contract, 

A  time  policy  was  affected  between  A.  &  B.  to  ensure  from 
January  21,  1857,  to  January  20,  1858.  The  defendant  B.  sub- 
scribed it  on  January  19,  1857.  Plaintiff  A.  had  effected  the 
insarance  Uirough  C.  &  Co.,  his  brokers.  On  January  15  A.  had 
received  notice  that  the  ship  had  been  on  shore  on  Janpiary  2, 
1857,  and  was  forced  to  go  into  port  for  repairs.  A.  communicated 
this  fact  to  C.  &  Co.,  his  brokers,  who  did  not  communicate  it  to  B.; 
B.  afterwards  heard  of  it,  and  wrote  to  A.  as  follows :— **  Under- 
standing that  the  ship  has  been  on  shore,  I  do  not  consider  that 
my  risk  commences  until  the  vessel  has  been  surveyed  and 
repaired."  The  ship  was  repaired  by  April  2,  and  was  afterwards 
lost 

ffeld,  affirming  the  judgment  of  the  Court  of  Queen's  Bench — 
Ist.  That  the  non-communication  of  the  fact  of  the  ship  having 
been  on  shore  being  material  to  the  risk,  and  thus  SToiding  the 
policy,  the  letter  of  defendant  B.  did  not  act  as  a  waiver  of.this  non- 
communication, B.  being  ignorant  of  such  non-communication  at 
the  time.  2nd.  That  even  supposing  the  terms  of  the  above  letter 
to  be  suificiently  explicit  for  such  a  purpose,  there  was  no  new 
contract  between  the  parties  for  want  of  acceptance  of  its  terms  by 
the  plaintiff  A. 


Ex. 


Chinxxt  y.  Viall. 


CHANCERY. 

M.B.  Lxwis  V.  PurxiHOTOK.  May  7. 

Discovery — Solicitor  and  Client — Privileged  Communication — 
Exceptions  to  answer — Pleading, 

Where  a  client  has  made  a  confidential  communication  to  his 
solieitor,  the  latter  is  not  protected  from  giving  discovery,  if,  before 
or  after  the  confidential  communication,  he  has  acquired  the  same 
knowledge  from  another  source.  The  fact  of  the  confidential  com- 
munication from  the  client  does  not  merge  the  other  sources  of 
information. 

Everything  which  is  pleaded  must  be  taken  most  strongly  against 
the  person  pleading. 


Feb,  26. 


Damage — Sale — Re-sale  by  V&idor-^Trover, 

Where  sheep  were  sold,  but  not  delivered,  and  before  the  price 
had  been  piud,  the  credit  not  having  expired,  were  re-sold  by  the 
vendor  to  a  third  person. 

Heid^  that  trover  would  lie,  but  that  the  measure  of  damage 
ought  not  to  be  the  price  of  the  sheep,  but  the  damage  actually 
suffered. 


Ex. 


Cboss  y.  Duxell. 


March  7. 


V.CS. 


GurnTHs  v.  Cowpib. 


Jun€\2. 


Praetiee — Substitutfd  servieo-— Decree  directing  payment  of  money — 
Defendant  abroad  on  Her  Mc^'esty^s  service 

The  court  will  order  substituted  service  of  a  decree,  which  dir- 
ects payment  of  money  by  a  defendant,  who  is  stationed  abroad  on 
Her  Majesty's  service,  without  evidence  of  any  attempt  to  serve 
him  personally 


V.C.8. 


BOBTOH   V.    DOHBAE. 


May  81. 


Costs — Taxation — Allowances  for  witnesses — Expenses  not  paid- 
False  affidavit  of  inerease^Review  of  Taxation. 

An  attorney  told  his  client  before  action  that  costs  of  witnesses 
must  be  paid  previous  to  taxation,  and  gave  him  a  list  oontaimng 
the  names  of  his  witnesses  and  the  amount  of  their  expenses.  The 
client  afterwards  gave  him  receipts  of  the  different  witnesses  for 


WHl — Construction — "  Remainder  of  my  mon^  and  efeets*' — "  Sui* 
table  present  for  my  Oodson" — Reversionary  Interest, 

A  testator,  while  returning  to  England  on  sick  lesTC,  made  his 

will,  by  which,  after  bequeathing  two  legacies  of  £10  each,  and 

directing  that  his  portmanteaus,  &c.,  should  be  sent  to  his  father, 

I  proceeded  thus :  "  I  beg  that  the  remainder  of  my  money  and 

I  effects  be  expended  in  purchasing  a  suitable  present  for  my  Qod- 
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Bod,  H.  F.  D."  At  the  testator's  death,  irhioh  took  place  the  daj 
after  the  date  of  his  will,  he  was  entitled  to  roTersioaar/  interests 
in  two  eonsiderable  snins  of  stock. 

MMt  that  the  stock  to  which  he  was  so  entitled  did  not  pass 
under  his  will  to  his  godson. 


V.CS. 


Moy  26i 


Chapmah  t.  Lamport. 

MarrUd  Wotnen — Fund  teiiUd  by  Court, 

The  Court  will  not  disturb  a  fund  which  has,  bj  its  order,  been 
settled  on  a  married  woman  to  her  separate  use  without  power  of 
anticipation. 


aa.»  R. 


JONSS   T.   ASHTOX. 


June  8. 


Will — Legaeiea  and  Annuities — Charge  on  Seal  Ettate — Exonera- 
tion of  Pereonal  Estate — Charity — Oift  of  Money  secured  on  Tolls 
— Statute  of  Mortmain. 

Although  the  mle  is  that  a  testator,  who  must  be  taken  to 
know  that  his  personal  estate  is  the  primary  fond  for  payment  of 
his  legacies  and  annuities,  must  use  clear  and  distinct  words  to 
exonerate  it  from  such  payment.  It  is  not  necessary  that  he  should 
say  in  precise  words,  that  he  exonerates  it,  if  an  intention  to  exo- 
nerate can  be  gathered  from  the  will. 

A  gift  to  a  charity,  of  money  secured  on  the  tolls,  poyable  un- 
der an  act  for  improTing  the  haven  of  Hedon,  is  void  under  the 
Statute  of  Mortmain. 


SI*  B>. 


JirrBvn  y.  GomroB. 


June  6. 


Wai^Construetion^''  Die  without  having  a  child'*—"  Die  without 
a  ehild"^ Effect  ffioen  to  each  expression — Oift  over, 

A  testator  by  his  will  gave  certain  property  to  his  son  and 
daughter  and  directed  that  if  his  son  should  die  without  having 
any  child  or  children^  the  whole  of  the  property  left  to  him  should 
go  to  his  (the  testator's)  daughter  and  niece  equally.  And  he 
provided  that  if  his  son  and  daughter  should  die  without  any  child 
or  children,  then  the  whole  property  should  go  to  his  (the  testa- 
tor's) niece. 

Meldf  on  the  principle  of  giving  to  each  clause  its  own  effect^ 
that  the  words  in  the  first  clause,  '*  die  without  having  any  child 
or  children,'!  meant  ■*  die  without  having  had  any  child  or  chil- 
dren ; "  so  tfiat  the  testator's  son  having  had  several  children  who 
were  dead,  the  gift  over  to  the  nieoe  did  sot  take  effect ;  and  that 
the  words  in  the  second  clause  **die  without  any  child  or  chil- 
dren," meant  "  die  without  leaving  any  child  or  children  living  at 
their  deaths,"  so  that  the  gift  over  to  the  niece  would  take  effect  if 
the  testator's  son  should  die  without  leaving  a  child  living  at  his 
death. 

y,  C,  K.  May  6,  7,  22,  28,  24,  June  12. 

Pabkinsoh  v.  Hanbubt. 
Mortgage — Redemption — Power  of  Sale — Notice — Trustee, 

P.  Mortgages  certain  leaseholds  to  C.  with  power  of  8»le,  and 
in  such  power  is  contained  the  condition  of  three  months'  notice 
in  writing,  with  indemnity  to  a  purchaser  upon  the  vendor's  re- 
ceipt, and  with  respeot  to  seeing  that  the  notiqjS  is  given,  and  the 
expediency  of  the  sale.  P.  afterwards  conveys  the  same,  to 
H.  &  Co.  upon  trust  to  sell,  and  to  secure  a  sum  advanced,  and 
gives  a  written  authority  to  H.,  &  Co.,  to  receive  the  rents  and  to 
make  payments.  P.  dies,  and  having  no  representative,  C.  sells 
under  his  power,  to  H.  &  Co.,  but  the  three  months'  notice  is  not 
given.  AdministraUon  is  then  taken  out  to  P's.  estate,  and  H., 
&  Co.  render  an  account  to  the  administratrix,  who,  fourteen 
years  after,  files  two  bills,  one  against  C.  for  redemption,  and  gets 
a  decree  for  redemption,  but  not  proseouting  it  is  foreclosed  ;  the 
other  against  H.  &  Co.,  to  set  aside  the  sale  as  at  an  undervalue 
and  invalid,  by  reason  of  the  relative  position  of  the  partias,  and 
being  without  the  prescribed  notice. 

Heldt  that  the  ground  of  undervalue  was  not  made  out ;  that 
it  was  a  grave  question,  whether  a  sale  by  persons  in  such  a  po- 
rtion, and  under  such  circumstances,  was  valid ;  but  that  the 


three  months'  notice  not  having  been  given,  inasmuch  as  both 
parties  knew  that  It  could  not  be  given,  Sie  indemnity  clause  did 
not  protect  the  purchasers  who  were  mortgagees  and  not  owners, 
and  that  the  plaintiff  was  entitled  to  redemption. 


L,  C. 


PiEBT  V.  Hall. 


May  25,  26. 


Power  of  Attorney — Power  to  Mortgage — Payment  to  Agent — SoU- 
citarfor  opposite  Parties^^Oonstruetive  NoOee, 

A.  gave  to  B.  a  power  of  attorney  to  receive  A.'fl  rnitt  and 
official  salary,  &e.,  and  to  act  generally  in  hie  affiura  ae  fully  as 
he  himself  could. 

Meld,  that  this  power,  taken  together  with  certiun  correspon- 
dence, authorised  a  mortgage  of  polioles. 

B.,  an  agent  under  a  general  power  of  attorney,  had  in  his  po- 
ssesion certain  moneys  of  C,  and  also  two  policies  belonging  to  A. 
his  principal.  B.,  representing  that  he  acted  by  the  direction  of 
A.,  borrowed  a  portion  of  those  moneys,  and  assigned  one  of  the 
poliefes  as  security,  but  never  paid  any  portion  of  the  money  to  A. 

ffeldf  that  as  between  A.  and  C,  there  was  a  good  payment  to  A 


V.  C.  K. 


TiLfOBB  T.  BusKur. 


Junelt, 


Pr<tctie^^ExeiptionS'^chedule  to  answer^^Oommiseion  Agents— 

PrimUge* 

A  defendant  is  required  to  set  forth  an  account  of  assets,  lia- 
bilities, at  and  up  to  a  particular  period,  in  an  ordinary  trade,  and 
he  sets  it  out  in  a  book,  and  claims  a  right  to  refer  to  that,  and 
that  he  is  not  bound  to  append  It  to  his  answer  by  way  of  sche- 
dule, claiming  likewise  privilege.  In  that  setting  forth  the  names 
of  customers  was  disclosing  private  ssatters  which  were  privileged. 
An  exception  to  this  answer,  on  the  ground  that  the  aeeount  was 
not  appended  to  the  answer  by  way  of  schedule,  allowed. 


V.  C.  K. 


Daobb  t.  Patbioksox. 


JlHMlS. 


Will — Constructiot^^B^Beeutors  taking  benefieialfy. 

A  testator  who  is  illegitimate^  and  dies  without  issue,  gives  al- 
his  personalty  to  three  persons,  their  executors  and  administral 
tors,  upon  trust  to  lay  out  £1000  in  building  and  endowing  a 
ehnrch,  with  certain  devisees  of  his  real  estate,  and  appoints  them 
executors.  Two  of  the  executors  disclaim,  and  the  third  files  a 
bill,  raising  the  question  whether  the  charitable  gift  was  void,  and 
if  80,  whether  the  plaintiff  took  the  personalty  for  bis  own  benefit. 

Held,  that  he  did  not,  but  that  the  crown  was  entitled  to  it 


L.  C.  Bankix  v.  Lat.  May  26,  28. 

Specific  Performance^^Agreementfor  a  Lease — Brtaehes  of  Covenant 

Where  there  had  been  an  agreement  for  a  lease  of  a  farm,  and 
in  a  suit  for  its  specific  performance,  there  was  a  conflict  of  evi- 
dence whether  certain  husbandry  covenants  had  been  broken  by 
the  plaintiff  (the  proposed  lessee)  specific  performance  was 
granted,  the  lease  being  ante-dated  so  as  to  enable  the  lessor  to 
have  his  remedy  at  law. 

This  court  will  not  decide  a  question  of  fhet  as  to  the  breach  or 
forfeiture  where  there  is  any  such  confitot  of  evidence  as  to  leave 
the  matter  in  reasonable  doubt. 


V.  C.  W. 


Lbwis  ▼.  Allab. 


June  22, 


Practiee-^Parties — A  dministration. 

In  a  suit  against  the  surviving  trustee  and  the  representatives 
of  the  deceased  trustee  by  a  residuary  legatee  for  administration 
of  the  estate.  Meld,  that  the  assignees  of  the  snrvivina  trustee 
who  had  misapplied  the  funds  and  become  bankrupt  mnoe  bill 
filed,  were  necessary  parties. 

TO    CO ARE8 PO N D ENT8. 
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DIARY  FOR  SEPTEMBER. 


L  SUV  DAT Uth  Sur.day  a/ter  Trinity, 

%  Aiouday -.  F«|wr  D»y»  Q  B.    Unt  <U3  for  motlee  of  frtol  In  Ooanty  Court. 

Z.  Tii««l«y..... —  Pa^r  Dny.O  P.    Cbancery  Kwun.  Term  TuTuBto  eanme&oes. 
^   „  Uflt^ayftirmoUMiBrteadwidiMifltWIiltby. 

4.  Wedneaday  —  P»^r  H»y.  aB. 
U,  TborH^iiy  ......,»  Pl^wr  DnyXXP. 

7.  Saturday  .......  Trinity  l«rm«adt. 

8.  Sa.NDAY ihik  iSatutay  i^fter  THnityL 

10.  ToMdi^ LM>t  day  for  i*otlo«  for  Chtneery  Sxatnimatlm,  Chatham  and 

ODhourg.    Qoariar  Bmduni  and  Oi«niy  Court  tiaOmi^  ia 

each  County. 

I*.  SUNDAY 13<A  Statday  aflfr  TViiHtit. 

17.  ToeiKMy Cbaacvry  Kxauiin.  Terra.  Snalwlrti  and  Whitby,  coommdcw. 

LaAt  diiy  ft>r  nofica  fur  London  an«i  BhIIotJIW. 

Last  d«y  ftir  aerviou  of  Wi  it  fi>r  Toronto. 
12.  SUNDAY. — ..  17M  Sm»tiay  afttr  Ttinity. 
2L  TuMM^y  .........  Chanop'^y  Kxanihi.  Term.  Chatham  a«d  Cohouti;.  ooaimciicep. 

iMM,  day  frr  ooticv  for  Chanocry  J^aamta.  Tm,  Braalfuid 

and  KiiigKtiiQ. 

t7.  Triday ^  Last  day  to  declare  fhr  Toroata 

29.  SUNDAY 18U  Smmlay  of  her  IHnity, 


IMPORTANT  BUSINESS  NOTIOB. 

f^nomtindtUtd  to  the  PmprieUtnt  of  UiUJnwmal  are  THfurttedfArfm^mher  that 
ml  our  pust  dueaocnunU  htny  be^  placed  in tfw hand$  of  AhMrg.  Ritton  itArdagh^ 
AUomeyi,  ButrU,  for  eolteoUon  ;  and  thai  only  a  prompt  remUUtnee  to  Man  will 
save  OiMU. 

n i$  with gr*^ rdnetamef  tk€t thtt  Propritltart  kan* aek^tled thU  cmrwr;  butthey 
havthtfMoamptlltdtodoooimorder  toemiUe  them  to  meet  theit eurrent  wpenta. 
wtieh  are  very  heavy. 

Hhw  that  th^.  uefftOneu  of  the  Jnumal  it  sogeneratty  admitted,  U  mould  nalbtun- 
reaaomabU  to tacpeat  thai,  the  Pmf*.iaifm  and  Officers  ofUte  ty*urti  wou'd  aoenrd  U  a 
UUnU  support,  instead  (ffaUomng  themaelvts  k>  be  emd  far  their  tubaer^pUons, 


TO  CORRESPONDENTS— &0  last  page. 


%\i  ipper  ©anata  Sato  jDumaL 


SEPTKMBEK.  1801. 


CERTIFICATE  FOR  FULL  COSTS. 


It  is  by  section  328  of  the  Common  Law  Procedare  Act 
enacted,  that  "  In  case  a  suit  of  the  proper  competence  of 
a  coantj  court  be  broaght  in  either  of  the  superior  courts 
of  common  law,  or  in  case  a  suit  of  the  proper  competence 
of  a  division  court  be  brought  in  either  of  such  superior 
courts,  or  in  a  county  court,  the  defendant  shall  be  liable 
to  county  court  costs,  or  to  division  court  costs  only  (as  the 
case  may  be),  unless  the  judge  who  presides  at  the  trial  of 
the  cause  certifies  in  open  court,  immediately  after  the 
verdict  has  been  recorded,  that  it  is  a  fit  cause  to  be  with- 
drawn from  the  county  court  or  division  court  (as  the  case 
may  be),  and  if  the  judge  does  not  so  certify,  so  much  of 
the  defendant's  costs,  taxed  as  between  attorney  and  client, 
as  exceed  the  taxable  costs  of  defence  that  would  have  been 
incurred  in  the  county  court  or  division  court  shall,  in 
entering  judgment,  be  set  off  and  allowed  by  the  taxing 
ofiicer  against  the  plaintiff's  county  court  or  division  court 
costs  to  be  taxed,  and  if  the  amount  of  costs  so  set  off 
exceed  the  amount  of  the  plaintiff's  verdict  and  taxable 
costs,  the  defendant  shall  bo  entitled  to  execution  for  the 


excess. 


>> 


We  propose  to  make  some  remarks  on  this  enactment 
Though  not  obscure  in  its  terms,  it  is  in  some  places  mis- 
understood. Examined  by  the  light  of  adjudged  cases  we 
shall  see  that  its  meaning  is  throughout  reaeonaLly  clear. 

The  superior  courts  of  common  law  have  an  inherent 
jurisdiction  over  all  causes,  be  they  great  or  small.  By 
the  statute  of  Gloucester,  danaages,  whether  great  or  small, 
carry  costs.  The  Lef»i8lature  has  appointed  inferior  courts 
fur  the  trial  and  determination  of  smaller  causes.  Where* 
fore  it  is  only'proper  that  the  time  of  superior  courts  should 
not  be  occupied  in  the  trial  of  causes  which  cad  be  more 
conveniently,  cheaply  and  exp'editiously  determined  in  the 
inferior  tribunals.  It  is,  however,  not  only  necessary  to 
declare  that  such  causes  ought  to  be  tried  in  the  proper 
tribunal,  but  that  the  party  carrying  them  to  another 
court  shall  be  punished,  and  to  declare  also  the  mode  of 
punishment. 

It  is  the  design  of  the  Legblature  to  effect,  by  the  en- 
actment under  consideration  in  specific  terms,  that  which 
we  have  in  general  terms  mentioned. 

The  subject  of  the  enactment  is  ^'  a  suit  of  the  proper 
competence  of  a  county  Court,  or  of  the  proper  competence 
of  a  division  coun."  It  is  not  our  purpose  here  to  explain 
what  suits  are  of  the  proper  competence  of  the  courts 
indicated.  Wo  refer  the  reader  to  Consol.  Stat  U.  C,  cap. 
15,  sees.  16,  17,  and  Ooosol.  Stat.  U.  C,  cap.  19,  sec.  55, 
which  are  the  genonil  enactments  on  the  subject.  If 
such  a  suit  be  brought  in  either  of  the  superior  courts  of 
common  law  or  in  a  county  court,  as  the  case  may  be,  tho 
defendant  shall  be  liable  to  the  costs  of  the  inferior  court 
only,  unless  the  judge  who  presides  at  the  trial  of  the 
cause  certifies  in  open  court,  immediately  after  the  verdict 
has  been  recorded,  that  it  is  a  fit  cause  to  be  withdrawn 
froiA  the  inferior  court  and  brought  in  tho  superior  or 
county  court. 

The  rule  laid  down  is  to  take  .effect  in  all  the  cases  speci- 
fied, unless  the  judge,  in  his  discretion,  certify  in  the  manner 
prescribed.  The  amount  of  the  verdict  in  each  case  is  prima 
facte  against  plaintiff's  right  to  full  costs.  The  burden  is  oast 
upon  him  to  make  out  a  proper  case  for  a  certificate.  The 
verdict  without  the  certificate  (if  the  subject  matter  of  the 
suit  be  of  the  proper  competence  of  the  inferior  court)  is, 
under  the  statute,  conclusive  against  plaintiff's  right  to  full 
costs.  (See  Gardner  y.  Stoddard,  Dra.  Rep.  101 ;  Kin^ 
V.  Such,  5  D.  C,  0.  S.,  81 ;  Washburn  v.  Longley,  6  JJ. 
C,  0.  8.,  217 ;  HindB  v.  Deniion,  1  U.  0.  Ch.  R.,  194 ; 
Bamilton  y.  Clarke,  2  U.  C.  Pra.  R.  189. 

Some  persons — relying  upon  English  cases,  which  are  not 
always  applicable  —  suppose  that  the  amount  of  the  ver- 
dict is  conclusive  so  as  to  prevent  the  giving  of  a  certificate. 
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There  can  be  no  greoter  mistake.  So  to  reail  our  enact- 
meat  would  be  to  make  it  absurd  and  inconsistent.  If  a 
plaintiff,  in  good  faith  and  on  probable  grounds,  seek  to 
recover  an  amount  beyond  that  which  the  jury  award  him, 
be  has  a  right  to  the  exercise  in  his  favor  of  the  discretionary 
power  vested  in  the  judge.  The  object  of  the  enactment  is 
not  to  inflict  injustice,  but  to  punish  wilful  contravention. 
Wherever  it  appears  to  the  satisfaction  of  the  judge  that 
the  plaintiff  did  sincerely  urge,  and  upon  reasonable 
grounds,  a  demand  for  a  debt  or  damages  greater  than 
couId.be  recovered  in  the  inferior  court,  although  the  jury 
may  have  given  a  verdict  fur  a  sum  within  the  jurisdiction 
of  the  inferior  court  as  to  amount,  it  is  usual  for  the  judge 
U}  certify.  Where  there  is  no  precise  computation  to  be 
formed  on  the  evidence,  and  where  the  evidence  would  have 
warranted  a  verdict  i>eyond  the  mark  as  well  as  below,  it 
would  be  hard  indeed  that  the  plain  tiff  should  be  compelled, 
at  the  peril  of  losing  his  costs,  to  relinquish  a  large  portion 
of  what  he  may  fairly  claim,  lest  the  jury,  preferring  the  tes- 
timony of  one  witness  to  another,  or  forming  an  arbitrary 
estimate  of  their  own,  may  bring  his  verdict  within  the 
lower  jurisdiction.  The  Legislature  never  intended  to 
work  such  hardship.  So  to  construe  the  act  is  to  convert 
a  remedial  measure  into  one  of  oppression. 

Take  a  case  for  example :  a  plaintiff  sues  tj  recover  damage, 
in  trespass  for  a  horse  taken  from  him,  and  having  given 
S60  fur  the  horse,  and  honestly  valuing  him  at  that  price 
brings  his  action  in  a  county  court.  The  jury,  upon  contra- 
dictory evidence  aa  to  value,  or  from  lenity  to  the  defendant, 
chose  to  give  him  only  $40.  Would  it  not  be  hard  that  he 
should  lose  his  costs,  when  if  the  jury  had  chosen  to  value 
the  horse  one  shilling  higher  it  would  have  shewn  him  to 
have  resorted  to  the  proper  tribunal }  and  when  the  valua- 
tion of  the  horse  at  SCO  might  have  been  more  oonsisfent 
with  the  evidence  than  the  valuation  at  $40  F  The  verdict 
of  $40  may  be  correct ;  plaintiff,  rather  than  have  further 
litigation,  may  be  satisfied  with  it ;  but  to  refuse  him  a 
certificate  for  costs  would  be,  in  all  probability,  as  we  shall 
hereafter  show,  to  deprive  him  of  every  farthing  of  his 
verdict. 

Take  another  case.  A  builder  brings  his  action  upon 
an  agroement  for  a  specified  price  which  would  entitle  him 
to-  $120.  He  proves  the  agreement  and  the  work  done 
under  it,  and  thus  makes  oi\t  a  case  which  he  could  not, 
without  abandoning  the  excess,  have  proved  in  a  division 
court.  Having,  therefore,  necessarily  brought  his  action 
in  a  higher  court,  it  may  happen  that  defendant  calls  a 
witness  to  declare  his  opinion  that  the  work  is  ill  done  or 
the  materials  bad,  and  then  make  out  a  claim  to  a  reduc- 
tion in  the  value.  The  plaintiff's  witnesses  swear  the 
9ontrftry.      The  matter  is  l^ft  to  the  determination  of  the 


jury.  Upon  evidence  which  would  warmnt  a  detcrmina> 
tion  either  way  they  think  fit  to  reduce  the  price,  and  give 
a  verdict  for  $80.  Ought  it  to  follow  in  such  a  case  that 
the  plaintiff  must  lose  his  costs,  because  he  did  not  foresee 
that  the  defendant  would  produce  such  witnesses,  and  that 
the  jury  would  believe  them  in  preference  to  his  own  ?  It 
may  in  truth  be  rather  bard  that  the  decision  should  be 
against  him  upon  the  point  of  damages;  but  to  say  that  he 
should  be  prohibited  from  advancing  bis  claim  and  pro- 
ducing his  witnesses  would  be  hard  indeed ;  and  yet  it 
must  be  so,  if  the  judge  in  the  case  supposed  should  refuse 
a  certificate  for  county  court  coats  I 

It  aeems  reasonable  that  the  plaintiff  should  lose  his  costs 
only  where  there  is  good  reason  to  suppose  that  he  pro- 
ceeded unnecessarily  in  the  higher*  court  for  a  demand 
which  he  might  have  recovered  in  the  lower  jurisdiction. 
The  enactment,  we  repeat,  is  directed  against  cases  of  wil- 
ful contravention,  not  cases  of  accidental  verdicts.  The 
very  power  to  certify  is  granted  by  the  Legislature  for  the 
protection  of  the  plaintiff  who,  in  good  faith  and  with 
reasonable  grounds  of  success,  enters  a  demand  for  more 
than  be  recovers.  We  can  well  understand  why  a  plaintiff 
suing  in  a  county  court  upon  a  promissory  note  for  $S0, 
should  be  deprived  of  his  costs,  but  fail  to  see  any  analagy 
between  such  a  case  and  the  cases  of  the  nature  above 
supposed.  (See  remarks  of  Robinson,  C.  J.,  in  Stratford 
V.  Sherwood,  6  U.  C,  O  S.,  169.) 

In  some  cases  rules  have  been  laid  down  for  the  exereise 
of  the  discretionary  power  to  certify.  If  a  debt  exceeding 
the  jurisdiction  (as  to  amount)  of  a  county  or  division  court 
b  reduced  below  that  amount  before  action  brought,  it  is 
usual  to  refuse  a  certificate  :  (J9oRne//y  v.  Gibson^  5  U.C.> 
0.  S.,  704.)  But  if  the  proof  of  the  payments  involve 
matters  of  difficult  investigation,  or  if  made  after  action 
brought,  it  is  usual  for  the  judge  to  set  the  matter  right  by 
granting  his  certificate  :  {Afearrts  v.  Giiberlson,  6  U.  C , 
0.  S.,  673;  Turner  v.  Berrj/,  5  Ex.,  858;  Ktlbom  v. 
Wallace,  3  U.  C,  0.  S.,  17.)  So  if  the  jurisdiction  of 
the  inferior  court  be  doubtful,  (^Fisher  et  al  v.  The  City 
of  Kinytion,  4  U.  C.  Q.  B.,  213),  or  there  be  no  judge  to 
preside  over  the  court,  {Jenvingn  v.  Dlngman,  T.  T.,  405 
Vic,  M.  S.,  R.  &  U.  Dig.,Costs,  I  (»)  13;  Willlt  v.  MerrUon, 
Ib.f  Costs,  I  (^)  (1-^))  or  a  judge  who  is  a  party  to  the 
cause,  (Jonet  et  al  v.  Witig,  3  U.  C,  0.  S.,  36  ;  Holland 
V.  Vincent^  20  L.  &  Eq.,  470),  or,  as  to  Division  Courts, 
if  it  be  necessary  to  issue  a  commission  to  examine  wit- 
nesses ( Comstock  V.  Leary,  3  IT.  C.  L.  J.  13).  But  It 
would  seem  that  it  is  not  of  itself  a  ground  for  a  certificate 
that  defendant's  set-off  could  not  be  tried  in  the  inferior 
court,  or  involved  difficult  matters  of  investigation  (^Good- 
erham  v.  ChiUer,  5  U.  C,  0.  S.,  498.) 
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The  exercise  of  discretioa  cannot  be  reviewed  by  the 
court.  All  that  the  coart  can  do  is  to  inqaire  whether  the 
case  .was  a  proper  one  for  the  exercise  of  discretion.  (See 
Barker  v.  Hollier,  8  M.  &  W.  5l3 ;  ShutUeworth  y.  Cocker, 
1  M.  &  G.  829.) 

It  IS  provided  tbat  the  certificate  sball  be  given  ^*  imme- 
diately after  the  verdict  has  been  recorded."  By  this  is 
meant  '<  within  a  reasonable  time  :"  i^Page  v.  Pearce,  8 
M.  &  W.y  677.)  Whether  the  judge  may  certify  after 
another  trial  has  been  commenced  has  not  yet,  we  believe, 
received  judicial  determination  :  (Marshall  on  Costs,  18  ) 
Clearly  it  is  too  late  after  other  causes  have  not  only  been 
commenced  but  tried :  (^McKee  v.  Irioine^  1  U.  C.  Q.  B., 
160.)  He  may,  however,  certify  on  the  same  day,  and 
before  the  trial  of  another  cause,  notwithstanding  an 
adjournment  of  the  court,  (  Thompson  v.  Gibson^  8  M.  &  W. 
287),  and  even  after  the  jury  in  the  next  succeeding  cause 
have  been  partially  sworn  :  {Nelmes  v.  Hedgn^  2  Dowl , 
N.  S.,  350.)  But  he  cannot  certify  after  the  lappa 
of  several  days  :  {Gillet  v.  Grten^  7  M.  &  W.,  847.)  It 
has  been  held  that  the  judge  has  power  to  examine 
witnesses  for  the  purpose  of  satisfying  hia  mind  as  to  the 
propriety  of  granting  the  certificate :  (fiandcock  v. 
Bethune,  2  U.  C.  Q.  B.,  386.) 

The  certificate  when  granted  should  be  to  the  effect  that  the 
cause  is  '^  a  fit  cause  to  be  withdrawn  from  the  county  court 
or  division  court  (as  the  case  may  be)  and  brought  in  the 
the  superior  court  or  a  county  court  (as  the  case  may  be).'' 
The  word  ''  withdrawn"  cannot  be  taken  literally.  It  must 
mean  *^  not  instituted"  as  if  enacted  that  <*  the  cause  is  a 
fit  cause  to  have  been  instituted  in  the  superior  court." 
(Per  Macaulay  J.,  in  Gardner  v.  Stoddard,  Dra.  Kep. 
102.)  The  word  '<  withdrawn"  is  scarcely  appropriate.  The 
intention  would  perhaps  have  been  better  expressed  by  the 
word  '^withheld"  th^  "withdrawn"  forthat  is  the  real  mean- 
ing of  the  word  as  used  in  the  enactment.  (lb.  per  Robinson 

C.  J.) 

The  judge  is  to  certify  not  only  that  the  cause  was 
a  fit  one  to  bo  "withdrawn"  from  the  county  or  division 
court,  but  "brought"  in  the  superior  or  county  court 
By  this  is  meant,  that  unless  the  judge  of  the  superior  or 
county  court  (as  the  case  may  be)  in  which  the  cause  has  been 
tried  shall  certify  thai  the  cause  was  properly  commenced  in 
the  court  in  which  commenced,  the  defendant  shall  only  be 
liable  to  the  inferior  court  costs.  It  is  not  intended  to 
enable  the  judge  to  give  the  costs  of  the  intermediate  court 
where  the  cause  has  been  improperly  brought  in  the  highest 
court.  Thus,  where  a  cause  had  been  improperly  brought 
in  a  superior  court  and  a  verdict  rendered  for  an  amount 
with  in  the  division  court  jurisdiction,  it  was  held  that  the 
judge  had  no  power  to  order  county  court  costs,  the  suit 


not  having  been  commenced  in  the  county  court,  (  Cameron 
V.  Campbell  11  U.  C.  Q.  B.  169). 

Where  a  certificate  is  necessary  and  no  certificate  granted, 
the  act  is  express  that  "  the  defendant  shall  be  liable  to 
county  court  costs  or  division  court  costs  onJ^  (as  the 
case  may  be),  and  that  "  so  much  of  the  defendant's  costs 
taxed  as  between  attorney  and  client  as  exceed  the  taxable 
costs  of  defence  which  would  have  been  incurred  in  the 
county  court  or  division  court,  shall  in  entering  judgment 
be  -set-off  and  allowed  by  the  taxing  officer  against  the  plain^ 
tiff's  county  court  or  division  court  costs/'  The  excess  of 
costs  to  which  defendant  by  the  improper  proceeding  of 
plaintiff  is  subjected,  is  thus  made  the  subject  of  set-off, 
but  so  far  as  we  have  quoted  a  set-off  only  against  the 
plaintiff's  county  court  or  division  court  costs ;"  but  the 
section  proceeds,  "  and  if  the  amount  so  set  off  exceeds  the 
amount  of  the  plaintiff's  verdict  and  taxable  costs,  the  de- 
fendant shall  be  entitled  to  execution  for  the  excess.^' 
It  will  be  observed  that  no  express  provision  is  made  for 
those  cases  in  which  it  may  happen,  that  the  excess  of  costs 
of  defence  exceeds  the  plaintiff's  taxed  costs  against  the 
defendant,  and  yet  does  not  also  exceed  the  whole  amount 
of  his  verdict.  Still  the  intention  is  palpable.  It  is  that 
the  defendants  should  receive  from  the  plaintiff  any  excess 
above  his  costs,  whether  such  excess  shall  cover  a  part  or  the 
whole  of  the  plaintiff's  verdict  or  more.  (  Cameron  v.  Camp^ 
bell  1  U.  C.  Prac.  R.  170.    lb.  12  U.  0.  Q.  B.  159.) 


TRINITY  TERM,  186U 

The  following  gentlemen,  having  passed  the  necessary 
examination,  were  on  the  first  day  of  Term  called  to  the 
degree  of  Barrister-at-Law  i~^ 

George  Hemings,  Toronto;  John  Michael  Tiemey, 
London ;  William  Ralph  Meredith,  London ;  William 
Stephens  Senkler,  Brockville ;  Warren  Rock,  Welland ; 
Alexander  Robert  Morris,  Kingston;  William  NichoLiB 
Miller,  Oalt :  William  Douglass,  Chatham ;  Nicholas  Mon- 
sarrat,  London;  Oeorge  Edward  Moore,  London;  Peter 
O'Reilly,  jr.,  Kingston;  William  Pryor  Atkinson,  St. 
Catharines:  Edmund  John  Hooper,  Kingston;  Henry 
Robertson,  Barrie ;  William  Oliver  Meade  King,  London; 
F.  A.  Stayner,  Toronto;  William  Fuller  Alves  Boys, 
Barrie. 

iBDWIN  JAMES. 
We  observe  by  our  Exchanges  that  this  well  known  but 
now  much  disgraced  English  barrister  is  in  New  York. 

MR  HARRISON'S  DIGEST. 
Mr.  Harrison's  Digest  having  been  at  length  completed 
by  the  Editor,  is  now  in  the  hands  of  the  Publisher,  H.  Row- 
selly  and  its  publication  is  being  rapidly  pushed  forward. 
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JUDGMENTS  IN  ERROR  AND  APPEAL. 


Od  TfaaradAj,  23rd  Avgvst,  tke  Govrt  of  Error  siid  Appeal  met 
for  tbe  deliverj  of  JudgmeBta. 

The  followisg  Members  of  Ihe  Govrt  were  preaeiit  s-^RoMdhob, 
€.  J. ;  Dmper,  €.  J.  f  B«nie,  i. ;  Eaten,  T.  G. ;  Bprtgge,  T.  C. ; 
Riekarda,  J. ;  Bagartj,  J. 

Tbe  lollowiDg  la  a  lial  ef  eaaea  is  irhlcb  Jadgmenta  were 
MiTered  ;— 

Tapping,  appeUontj  mnd  Jateph,  mpendent^^-^TkU  wa8.aB  appeal 
by  Toppiog,  oBe  of  aereral  defeadaata,  agalaal  a  deeree  of  Ike 
Goort  of  ChaDcery.  The  ^ueatiaa  iavoWed  wm  ooe  of  mnrahalliog 
aaseta.  RosmfON,  C.  J. — Appeal  ovght  to  be  dismiaaed. without 
eoata.  DaAraa,  G.  J. — Appeal  oaght  to  be  diamittsed  on  terma 
meotioned  by  tbe  Chief  Jaatiee.  BvBiia,  J.,  of  aatae  opiDion. 
Bybaoob,  Y.  C. — Appeal  onght  to  be  aftrmed.  RieHABBS,  J., 
•onoorred  witb  Bbbbb,  J.  Havabtt,  J.— Appeal  OBgbt  to  be 
dtamiaaed.  >ar  Car.— Bill  diamiaaed  aa  agaiaat  Topping,  witbaBt 
eoata. 

RobtTt99n  ei  ah,  appeUantw,  Mofatt,  rfijpofi^Ml.— Tbia  waa  aa 
appeal  from  a  deciaioB  of  the  Goart  of  Qaeen'a  Bench.  The  actioa 
waa  broaghc  by  reapoBdent  agaiaat  the  apellanta  aa  tbe  reapeetive 
BMiker  and  indoraer  of  a  promiaaory  note.  The  plea  waa  a 
|oiBt  one.  Obo  of  the  defoBdaota  propoaed  to  eall  the  other  aa  a 
witaeaa,  bot  kia  evidence  waaniacted.  On  an  applkmlieB  Jbr  a 
BOW  trial,  the  Qneea'a  Beaak  held  that  tbe  rejaelioa  af  evidence 
waa  improper  and  that  a  new  trial  ahoBid  be  graated.  80,  per 
pRAPBB,  C.  J.,  Spbabob,  v.  G.,  and  Haoabtt,  J.,  coacorred.  Per 
Cur. — Jadgment  reveraed  withcat  eoata,  and  new  trial  ordered. 

Corporation  of  the  Town  of  Dundai,  appellants,  Great  Western 
Mai  way  Company,  respondent; — This  vttuf  also  an  appeal  from 
QueeD*8  Bench.  Dbapbb.  C  J. — Appeal  efaould  be  diemiaaed  with 
eoata.  Eavsii,  V.  G.,  ooaowrred.  Svbacbb,  V.  G.,  ooncurred, 
BoMKaoB,  €.  J.,  oi>nfBnred.  /V  Cvr.— indgBMnt  aflrmad,  and 
appeal  diamia^ed.witb  eoata. 

MacdougaU,  appeUani^  McCoy,  respondent,  Fsr  Cur. — Appeal 
diamiaaed  with  eoata. 

Mountjoy,  appelant,  and  The  Queen,  respondent-^T^ls  was  an 
appeal  from  a  pro  forma  judgment  of  Qaeen'a  Bench.  The  quea- 
tioB  raiaed  waa  aa  to  the  width  of  fiaal  Hortk  Street  where  it 
paaaea  the  Charcli  Bloek  in  London.  Aeeording  to  deoiaiott  of 
<hieen'a  Beaeh,  in  conformity  With  that  of  Gommon  Pleaa,  B«8t 
North  Street  ahoolil  at  the  point  indicated  be  120  feet  wide.  De- 
fendant, cootending  that  Eaat  North  Street  ahoald  be  only  100  feet 
wide,  appealed.  RoBiBaoH,  C.  1. — Appeal  moat  be  diamiaaed. 
Dbapbb,  G.  J. — Appeal  onght  to  be  ditmiaaed.  Per  Cmr. — Appeal 
diamiaaed.    Haoabtt,  J.,  diaaentiente. 

^ain^OB,  appellant,  Gordon  ei  a/.,  respondents, — Thia  waa  aa 
appeal  from  Gonrt  of  Ghaocevy.  A  loan  on  mortgage  had  been 
made  after  16  Vic.  c.  80,  and  before  22  Tic,  c.  85.  The  queation 
waa  whether  apellant,  having  taken  notea  for  eiceaa  of  intereat 
beyond  6  per  cent,  and  been  paid  aame,  was  entitled  to  enforee 
payment  of  hia  mortgage  aecnrity  with  6  per  cent,  intereat,  or 
whether  the  cBceaa  ahoald  go  in  redaction  of  principal.  The 
Goart  of  Chancery  held  the  vIBrBmtivek  Plaintiff  appealed. 
Robinson,  G.  J.— App«'al  allowed  Earcv,  V.  G.,  delivered  no 
judgment.  Spbaoob,  Y.  G.,  diaaentiente, — ^Appeal  ought  to  be 
diamiased.    Per  Ciir.— Appeal  allowed. 


On  Monday,  9th  September,  the  Court  met  and  delivered  judg- 
ment in  If  Of  ton,  appellant.  Smith,  defendant.^  Hfk  acffon  for  dower. 
The  queatioo  raiaed  waa  aa  |o  right  of  widow  to  dower  when  deed 
and  mortgage  made  same  day.  Bdd  tkat  widow  waa  eatitled  tw 
recover. 

Smkk  f  Metsiernrn^  mppeUamts,  Cfrtawet,  reapondsmt.  —  fltaada 
over. 


FALL    CIRCCriTS, 


XASTBRN  cmcorr. 
The  Hon.  Mr.  JUSTICE  MaLEAN. 

Brockvillc ,. Toeaday, 1st  Oot<>ben 

Perth* Tataday, 8th  October. 

Ottawa******  •••••*••«••••••  ##••••  TBeaa*'y,  ««•*>•**•>••<  iot«  vCtoocv* 

L'Orignal*. Tknrsday,  *•*..—...  24lh  October* 

Cornwall  rr. Tueaday,*.* .*  29th  October* 

MIDLAND  CXBtnnT. 

The  Hon.  Mr.  JtFSTICE  RICHARDS. 

Whitby**. Manday,  .•.:.....*.•.*  80th September* 

Peterborough  *****...* Moilday, .*    7th  October. 

Cobourg  ., Friday, .,  1 1  tb  October. 

Belleville *..*....***.  Monday, **.....  2Iat  October. 

Ptctea •*** Wedneaday, .  .*****...  80th  October. 

Kingaton  **..... ** Monday,.*.*..., 4th.  November* 

HOHB  GinCUIT. 

The  Hon.  Mr.  JUSTICE  HAOARTT. 

Owen'a  Somd -.«..*. -  Taaaday, ....*•*..     Ist  October. 

Mucan  ***•**•«•* *«^*«  .*••••  ••r*.*  jsaBflBya**«***M  ••••••     #10  tjstoner* 

Ningara Monday,^ *.*.  14th  0  tober. 

Welland Tuesday,  .......* .22nd  October. 

Barrie *..  *..... Monday,.,. 28ih  October. 

Hamilton. *•......***.*#.*.*  Monday,^ *...*    4th  November* 

0XWOB9  OIRODIT* 
The  Hon.  Mr.  JUSTICE  BURN9.     ' 

Brantford.. , ..*.  Toeaday,......**....  let  October. 

Caynga *• Wednesiay,. '.........  9th  October. 

Simcoe Monday, 14th  October. 

Woodatock Monday, 21at  October. 

Stratford Monday,. —  ........  28th  October. 

Berlin *.,... Monday, 4th  November. 

Oaelpk .** *...****•*.  Monday, lltk  November. 


WSBTBftN  0IBC17IT, 

The  Hon.  SIR  J.  B.  ROBINSON,  Babt.,  Cnsr  JusncB. 

Ooderlch...... Tuesday, let  October. 

Samia *  Taeaday, 8th  October. 

St  Thomas Monday, ...••*..  14th  October. 

L<km1ob*«.*m.,..»»*..*..m« Fridayi  •••••»••••.•*«•  18tk  Octo|)er. 

Chatliam..*. »..*•••.  ....^ .,«...  Monday,  .*..*.•».»•.•  4tb  November. 

Sandwich ,. *.....  Monday,  ,.*..  lUh  l^ovamber. 

TjROKTO  and  COUXTIBS  OT  YORK  AND  VtMU 
The  Hon.  GHLBF  JUSTICE  DRAPER. 

County  of  the  City  of  Toronto,.. Monday,  80th  September. 

United  Counties  of  York  and  Peel.....«  Monday,  14tk  October. 
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TRINITY  TEaM,  ISM. 

ARTICLED    CLERKS'    EXAMriTATION, 


SMITH'S  MEBiCANTILB  LAW. 

1.  Will  the  discharge  of  an  indorser  of  a  bill  or  note  discharge 
an/  other,  and  if.  so,  what  parties  to  the  instrument  ?.  Gi^e  yonr 
reasons. 

2.  When  a  forged  cheque  is  paid  by  a  banker,  has  the  banker 
«ny  remedj  against  his  oastomer,  whose  signature  has  been 
forged  f    Is  there  any  exception  to  this  rale  T 

8.  How  far  is  an  aactioneer  the  agent  of  the  Tendor-and  vendee 
respectively,  so  as  to^nake  a  oontraot  binding  within  the  Statute 
of  Frauds,  and  what,  if  any,  difference  does  the  fact  of  the 
Auctioneer,  suing  the  purohaaer  in  his  own  name,  make  In  this 
respect. 

8.  What  is  the  distinction  between  the  commoa  law  liability  of 
a  carrier  of  passengers  Aud  goods. 


WILLIAMS  ON  REAL  PROPERTY. 

1.  Distinguish    between    executory  interests*  and   contingent 
remainders,  and  give  examples  of  each. 

2.  In  what  manner  can  executory  interests  be  created  t 
8.  What  is  meant  by  •<  tec  ant  by  the  courtesy  t" 

4.  Sute  the  rule  in  Shelly's  case. 

6.  What  are  the  rights  of  aUens  with  respect  to  the  ewniership 
of  real  property  T 
6  What  is  meant  by  an  *^  equitable  estate  in  fee  simple  7" 


4.  What  is  the  proper  mode  of  enforcing  the  attendance  of  wit- 
nesses before  an  arbitrator,  when  the  submission  has  been  made  a 
rale  of  court  ? 

§.  When  seme  instalments  only  of  the  mortgage  money  are  due, 
can  a  foreclosure  suit  be  instituted  t 

6.  By  what  process  can  subsequent  incumbrancers  obtain  a 
decree  for  sale  when  a  prior  incumbrancer  prays  for  a  decree  of 
foreclosure  ? 

7.  Bj  what  process  is  a  guardian  ad  litem  appointed  t    . 

8.  How  is  a  decree  registered. 


STORT'S  EQUITY  JURISPRUDBNCfi. 

1.  Distinguish  between  **  mistake  and  *' accident"  and  give 
examples  of  each. 

2.  Under  what  circumstance  will  a  verbal  contract  as  to  lands 
be  enforced  in  equity  t** 

8.  Menuon  some  matters  in  which  the  courts  of  law  and  of 
equity  have  concurrent  Jurisdiction. 

4.  Explain  the  maxim  that  equity  follows  the  law. 

6.  What  ia  meant  by  constructive  fraud  t  How  fsr  is  fraud  of 
this  nature  affected  by  Provincial  Statute. 


EXAMINATIOIf  FOR   CALL. 


WILLIAMS  ON  REAL  PROPERTr. 

1,  What  are  the  principal  interests  of  »  personal  nature  arising 
out  of  real  estate? 

2.  What  is  meant  by  '<  covenants  runniag  with  the  land  7"  and 
give  examples. 

8.  What  are  the  rules  «f  descent  as  to  real  proper^  in  oases  of 
intestacy  ? 

4.  Dist'ngulah  between  a  <<  use"  and  *  '^trust,"  aad  between  « 
**  joint-tenancy,"  and  a  "tenancy  inoommoa  7" 

6.  How  are  estates  tail  created,  and  bow  baired  7 

6.  Are  words  of  limitatioa  neeessaiy,  ia  order  to  create  «m 
estate  In  fee  simple  t 


STORrS  EQUITY  JURISPRUDENOB. 

1.  What  is  meant  by  ^'constructive  frauds T'  and  state  the 
ground  of  the  interference  of  Courts  of  Equity  in  cases  of  this 
kind. 

2.  How  fkr  are  such  frauds  affected  by  Provincial  Statutes  7 
8.  Mention  the  priocipal  iBoidents  of  '*  suretyship  7" 

4.  What  are  the  vwious  gresnds  of  defence  to  a  suit  for  speciflo 
performance  7 

6.  Under  what  circumstances  will  a  Terbal  contract  relating  te 
lands  be  enforced  7 


BLACKSTONE*S  COMMENTARIES,  VOL   L 

1.  What  are  the  common  law  duties  of  a  coroner,  and  what 
additional  duty  has  the  Statute  law  of  Canada  imposed  on  coroners 

2.  What  is  meant  by  rights  of  persons,  as  distinguished  from 
rights  of  things ;  and  what  is  the  distinction  between  absolute  and 
relative  rights  of  persons  t 

8.  In  what  light  is  marriage  considered  by  the  law  ef  England  7 

N  — — 

STATUTES  AND  PRACTICE. 

1.  Where  provisions  of  the  Consolidated  Statutes  differ  in  effect 
from  the  statutes  for  which  Aey  are  substituled,  which  provisions 
eMre  to  prevail  7 

2.  In  what,  if  any,  cases  can  a  writ  of  replevin  issue  without  an 
order  of  a  judge  7 

8.  What  is  the  rule  with  regard  *to  costs  of  an  iMoe  fouad  for 
the  plaintiff,  upon  which  judgmeiit  ia  arrested  f 


PRACnCB  AND  STATUTES. 

1.  CHve  the  provisions  of  tiie  prorinoial  statute,  which  is  oom- 
monly  known  as  the  ^  dormant  equities  act  7" 

2.  How  are  corpe rations,  foreign  and  domestic,  served  with 
process  in  Chancery  t 

8.  What  effect  has  the  receipt  of  rents  and  profits  during  the 
progress  of  a  foreclosure  auit  before  the  Anal  order  is  obtained  7 

4.  When  some  instalments  only  of  the  mortgage  nearly  are  due 
can  a  foreolobure  suit  be  instituted  7 

6.  When  two  or  more  mortgages'  became  united  in  one  mortga^ 
gee  can  the  moitgagor  redeem  one  or  both  at  his  ofttion  7  and  give 
reasons  for  your  opinion. 

8.  What  Is  the  proj^er  oouree  to  be  taken  by  a  plaiotHF  when  *a 
equitable  plea  ia  pleaded  whioh  Miaot  iPiK>p«rly  be  dealt  with  by 
the  court  7 

7.  What  is  judgment  nea  ehMtmnU  porMlicto,  and  in  what  oasea 
is  it  granted 

8.  In  what  cases,  in  which  an  appeal  lies  from  the  oommon  law 
courts,  ia  it  necessary  to  obtain  leave  to  appeal  f 

8.  Wiiati8th0«ff^ofdeBMiringtoe?ideB<s8t 
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TAYLOR  ON  EVIDENCE. 

1.  In  what  ease,  if  any,  is  hearsay  acTmissable  as  eTidenoe  T 

2.  What  are  the  two  mala  classes  of  presumptions  f  gire  an 
instance  of  each. 

8.  In  what  cases  ia  secondary  erfdence  of  an  instrument  admis- 
sible f  and  mention  what  is  necessary  to  be  done  in  each  ease  to 
entitle  the  party  reTying  on  it  to  offer  it 

4.  When,  if  at  all  do  the  declarations  of  co-conspirators  become 
admissible  against  each  other  f 

6.  When  acontrnct  has  been  made  by  a  broker,  what  constitutes 
the  eoDtraot  to  satisfy  the  sUtnte  of  fracrds  7 


6.  By  what  representations  is  a  Tender  bound  t 

6.  Is  marriage  any  part  performance  of  a  parol  agreement 
entered  into  preTiously  bat  in  contemplation  of  it  t  giTO  yoor 
reasons  for  yoor  answer. 


BTLES  ON  BILLS. 

1.  What  is  the  effect  of  the  gift  of  a  bill  note,  first,  as  to  the 
donees  right  to  sne  the  donor  upon  it ;  second,  as  to  his  right  to 
retain  it  against  the  donor ;  third,  as  to  his  right  to  sne  other 
parties  npon  it. 

2.  What  mast  a  notice  of  dishonoor  contain  7 

9.  Upon  what  principle  does  the  discharge  of  a  drawer  and 
indopser  for  want  of  notice  of  dishonoar  respectifely  depend? 

4.  What  is  the  effect  ift  an  action  by  the  holder  of  a  bill  against 
the  acceptor,  of  the  bill  haTing  been  paid  by  tfte  drawer. 


GOOTE  ON  MORTGAGES. 

1.  In  what  respects  do  mortgages  of  real  property^  of  ships,  of 
chattel  property,  and  of  property  consisting  both  of  realty  and 
personalty  differ:  and  what  are  the  necessaiy  formafities  of  eack 
of  these  kinds  of  mortgages  7 

2.  Pistinguish  between  •Megal'^  and  «  eqaiUble'*  mortgages  t 

4.  How  far  do  regiatered  jodgmenta  partake  of  the  the  natnrt 
of  mortgages  7 

4.  What  are  the  rights  and  remedies  of  a  loortgagee  ag^nst  a 
tenant  in  possession  of  the  mortgagee  after  defaalt  7 

6.  Is  the  mortgagor  entitled  to  the  benefit  of  an  insurance 
effected  by  the  mortgagee,  when  called  npon  to  pay  the  mortgage 
debt  7  and  giTO  reasons  for  your  answer. 


SMITH'S  MERCANTILE  LAW. 

1.  What  is  the  distinction  between  a  Toyage  and  a  time  policy 
as  regards  any  implied  warranty  of  sea- worthiness  7 

2.  What  is  stoppage  in  transitu ;  does  it  revett  the  property  in 
the  goods  in  the  Tender  7 

8.  What  is  the  distinction  between  a  factor  and  broker,  and 
frhat  in  h  del  eredere  agent? 


ADDISON  ON  CONTRACTS. 

1.  Enumerate  the  contracts  required  by  the  Statute  of  Fraude  to 
be  in  writing.  To  what  extent  has  this  been  extended  by  subse- 
quent statute  7 

2.  What  is  the  difference,  in  its  effect,*  upon  a  contract,  of  the 
eoneideration  being  partly  legal  and  partly  illegal,  and  the  contract 
itseff  (for  a  Talid  consideration)  being  partly  legal,  and  partly 
illegal  f 

8.  Where  a  contract  is  made  by  parties  residing  in  different 
place,  by  the  medium  ot  letters,  what  determines  the  locue  eon- 
iraetue. 


JARMAN  ON  WILLS. 

1.  Does  a  will  in  all  oases  speak  only  from  the  decease  of  a 
testator  7 

2.  Is  a  will  of  realty  executed  abroad  under  a  power  goToraed 
by  the  Uz  domkilii  or  the  lex  loci  ret  eifa  f 

8.  How  far  does  *'  domicile'*  effect  a  testamentary  dispositient 

4.  What  are  the  statutory  proTisions  affscUng  wills  in  Upper 
Canada  7 

6.  Can  extrinsic  CTidence  be  referred  to  either  ss  to  the  execu- 
tion or  interpretation  of  wills  7 

6.  What  are  estates  by  **  implication,*'  and  when  do  they  arise  t 


EXAUINATION  FOR  CALL  WITH  CONORS, 


JTSTINIAN'S  INSTITUTES. 

1.  In  what  manner  was  the  contract  of  mandate  (mandafiim) 
formed  7 

2.  Distinguish  between  '*  Obligatio  ex  contractu,"  "  obligatio 
quasi  ex  contractu,"  and  giTO  examples  of  each. 

8.  What  was  the  <«  lex  Aquila"  7    Was  it  in  any,  and  if  so 
in  what  manner  affected  by  the  **  lex  Cornelia  7" 

4.  Distinguish  between  the  right  of  use  and  of  usufruct  7 
6.  Explain  the  term  '•  familia  7" 


DART'S  VENDORS  AND  PURCHASERS. 

1.  What  are  the  requisites  of  an  agrement  relating  to  real 
estate,  which  equity  will  specifically  enforce. 

2.  Can  a  punshaser  who  has  been  let  into  possession  pending  a 
discussion  «s  to  the  title  be  sued  for  use  and  occupation  if  the 
contract  go  off  through  defect  in  the  title  7  and  giTC  reasons  for 
your  answer. 

8.  If  no  no  time  is  fixed  for  the  compleUon  of  the  purohsse,  is 
the  purchaser  liable  to  pay  interest  7 
i.  What  ar«  the  requiaitos  of  a  •<  perfect  abstrftot"  of  title  ? 


STORY'S  CONFLICT  OF  LAWS. 

1.  What  is  meant  by  the  lex  loci  contractus,  lex  fori,  lex  Ue 
eolutionia;  and  when  do  they  respectiTely  epply. 

2  What  two  things  are  necessary  for  the  acquisi'ion  of  a  domi- 
cile? Is  reudence  necessary  for  retaining  a  domicile  once  re- 
quired 7 

8.  By  the  lair  of  what  country  is  the  descent  of  real  and 
personal  property  respectiTely  gOTcmed  7 

4.  Can  the  same  person  be  in  any  way  liable  to  the  crunmal 
laws  of  two  countries  at  the  same  time  7    If  so,  how. 

6.  What  is  the. position  in- this  country  of  a  child  born  in 
Scotland  before  marriage,  whose  parents  subsequently  mftnyy  as 
regards  tke  right  to  inherit  property  7 
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RUSSELL  ON  CRIMES. 

1.  What  is  the  common  law  definition  of  forgery  ?  Is  it  a  felony 
or  misdemeanor  !  How  has  the  statute  law  with  regard  to  forgery 
of  the  Be?eral  instruments  therein  mentioned  altered  it  in  this 
respect  ? 

2.  If  a  person  is  acquitted  on  an  indictment  bad  on  the  face  of 
it,  can  he  plead  such  acquittal  as  bar  to  a  subsequent  indietmeat 
for  the  eame  offence  !    Qiire  your  reasons. 

3.  What  is  the  distinction  between  robbery  and  larceny  from 
the  person  T  Is  it  necessary  to  eonstiute  robbery  that  the  goods 
should  be  iictually  taken  from  the  person  f  If  not  what  taking  is 
sufficient  ? 

4.  How  many  kinds  of  homicides,  Justifiable  and  excusable,  or 
culpable  are  there  ? 

6.  How  many  kinds  of  crime  are  there  in  which  one  witness  is 
not  sufficient  for  a  conTictiou  f  Does  this  depend  upoa  ttatiUe  or 
common  law  in  each  case. 


STORY  ON  PARTNERSHIP. 

1.  If  the  Arm  of  A.  B.  G.  make  a  promissory  note,  payable  to 
the  firm  of  B.  E.,  (the  two  firms  haying  a  common  partner),  can 
the  firm  of  B.  E.  sue  upon  the  note  ?  Does  this  apply  to  indorsers 
of  the  latter  firm  ?    Upon  what  technical  rules  does  this  depend  ? 

2.  Is  the  right  of  one  partner  to  bind  another  by  negotiable 
Instruments  a  legal  incident  to  the  existence  of  a  partnership  ?  If 
60,  in  what  cases  does  it  not  exist  1 

8.  Mention  some  instances  in  which  a  firm  may  be  liable  for  the 
tort  of  a  single  partner. 

4.  Distinguish  between  the  right  of  partners  in  partnership 
property  and — 1st,  of  that  of  joint  tenants ;  2nd,  of  tenants  in 
common  in  the  property  held  under  their  respectiTc  tenures,  where 
joint  tenants  of  property  agree  to  embark  the  joint  property  in 
trade.    Are  their  interests  those  of  partners  or  joint  tenants  t 


SELECTIONS 


PLEADING  SEVERAL  MATTERS. 

At  a  recent  term  of  the  Supreme  Court  in  Bangor,  the 
case  of  Newccmb  v.  InJiabitants  of  Nevohurg,  for  damages 
for  alleged  defect  in  the  highway,  came  up  for  trial,  when 
the  defendants  put  in  the  following  specifications'of  defence : 

1.  No  such  town  as  Newburg. 

2.  No  such  man  as  Newcomb. 
8.  No  road. 

4.  No  hole  in  the  road. 
6.  No  horse  injured* 

6.  Horse  injured  did  not  belong  to  the  plaintifiT. 

7.  PUuntiff's  finger  not  hurt 

8.  Plaintiff's  finger  ii\]ured  two  years  before. 

0.  Plaintiff  injured  his  own  finger  by  pounding  it  with  a  rock 
two  years  pre? ious  to  the  alleged  cause  of  action  against  town. 


NEW  ORDER  IN  CHANCERY. 

Each  statement  in  an  affidavit,  which  is  to  he  used  as 
evidence  at  the  hearing  of  a  cause  or  matter,  or  of  a  motion 
for  a  decree  or  other  motion,  or  on  any  other  proceeding 
hefore  the  court  (or  before  the  judge  in  chambers),  shall 
shew  the  means  of  knowledge  of  the  person  making  such 
statement. 

Wediiesday,  10th  July,  1861. 


THE  LATE  LORD  CAMPBELL. 

Several  biographies  of  the  late  Lord  Chancellor  have 
appeared  in  the  newspapers  since  bis  decease.  We  do  not 
propose  to  follow  this  example,  but  shall  merely  direet  atten- 
tion tp  that  part  of  his  chequered  career  in  which  he  appears 
as  a  legislator ;  in  order  to  see  how  far»  in  that  respect*  he  has 
redeemed  the  debt  which,  according  to  Lord  Bacon,  every  man 
owes  to  his  profession. 

There  are  several  statutes  known  in  the  Profession  by  the 
title  of  *'  Lord  Campbell's  Acts,"  namely,  the  6  &  7  Vict.  e. 
96,  relative  to  defamation ;  the  9  &  10  Viot.  o.  93,  for  compeo- 
satinjc  the  families  of  persons  killed  by  accidents ;  and  the  14 
k  15  Vict  0. 100,  the  Administration  of  Criminal  Justice  Im- 
provement Act.  Of  these  statutes  it  may  fairly  be  said,  that 
although  not  long,  they,  and  especially  the  two  first,  have 
introduced  new  principles  into  our  law.  The  first  relates  to 
the  law  of  defamatory  words  and  libel,  which  before  that 
statute  was  certainly  in  a  state  anything  but  satisfactory.  Its 
objects  are  declared  by  the  preamble  to  be,  "  for  the  better 
protection  of  private  character,  and  for  more  effectually  secur- 
ing the  liberty  of  the  press,  and  for  better  preventing  abuses 
in  exercising  the  said  liberty."  With  these  views,  the  statute 
(inier  dia)  allows  the  defendant  in  any  action  for  defamation 
to  give  an  apology  in  evidence  in  mitigation  of  damages ;  and 
where  the  action  is  for  a  libel  in  any  public  newspaper  or 
periodical  publication,  he  may  plead  that  it  was  inserted  with- 
out actual  malice  or  gross  negligence,  and  that  before  the  com- 
mencement of  the  acdon,  or  at  tlie  earliest  opportunity  after- 
wards»  he  inserted  an  apology,  and  may  pay  money  into  court 
as  amends.  The  6th  section,  putting  an  end  to  the  absurd 
and  immoral  dogma,  "  the  greater  the  truth,  the  greater  the 
libel,"  enacts,  that  on  criminal  proceeding  for  libd  the  truth 
may  be  pleaded,  with  an  averment  that  it  was  for  the  public 
benefit  that  the  facts  should  be  published ;  and  the  court,  in 
passing  sentence,  shall  take  into  consideration  the  truth  or 
ralsehood  of  those  facts.  Another  very  beneficial  enactment 
is  contained  in  sec  7,  that  in  criminal  proceedinj^  for  libel 
the  defendant  may  rebut  a  prima  faeU  case  of  publication  by 
an  agent.  Previous  to  this  statute,  if  the  servant  of  a  book- 
seller sold  in  his  shop  a  libellous  publication,  without  either 
the  knowled^  of,  or  carelessness  in  the  master,  he  was  never- 
theless criminally  responsible  for  the  publication;  and  the 
common  opinion  was,  that  he  could  not  by  any  evidence 
remove  that  responsibility.    (See  Ph.  &  Am.  Ev.  ^6.) 

The  second  of  these  acts  (9  db  10  Vict.  c.  93)  introduced  into 
our  law  a  principle  previously  unknown.  By  the  ancient  law, 
when  a  person  was  killed  per  inforiumum^  the  instrument 
which  caused  his  death  was  forfeited,  which  forfeiture  was  in 
after  times  commuted  for  a  sum  of  money.  This  species  of 
forfeiture  was  called  a  *'  deodand ;"  which,  according  to  Mr. 
Justice  Blaokstone  (I  Bl.  Com.  300),  "  seems  to  have  been 
designed,  in  the  blind  days  of  Popery,  as  an  expiation  for  the 
souls  of  such  as  were  snatched  away  by  sudden  death,  and  for 
that  purpose  ought  properlV  to  have  been  given  to  holy  church, 
in  the  same  manner  as  the  apparel  of  a.  stranger,  who  was 
found  dead,  was  applied  to  purchase  masses  for  the  good  of 
his  soul."  With  the  Reformation  this  of  course  came  to  an 
end,  but  the  practice  of  inflicting  a  nominal  deodand  still  con- 
tinned.  It  is,  however,  worthy  of  observation,  that  for  some 
short  time  before  the  abolition  of  deodands  by  a  statute  of  the 
same  session,  the  9  &  10  Yiot.  c.  62,  juries  had  begun  to 
impose  deodands  to  a  real,  and  oflen  serious,  amount.  That 
statute  abolishes  them  altogether,  the  Legislature  probably 
deemiDg  that  all  that  was  really  valuable  in  the  system  was 
more  effectually  attained  by  the  provisions  of  the  6  &  7  Vict, 
cap.  93. 
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Previoaa  to  the  9  &  10  Vict.  c.  93,  if  a  party  received  |)er- 
sonal  injury  from  the  carelessness  of  another,  he  might  bring 
his  action,  and  recover  damages ;  still,  as  that  action  died  with 
the  person,  and  did  not  survive  to  the  personal  representative, 
the  relatives  of  the  deceased,  whose  position  and  prospects 
were  injured  by  his  death,  were  without  remedy.  The  two 
following  reasons  for  this  are  assigned  by  Parke,  B.,  in  Arms- 
worth  V.  2%«  South-Eastern  Railway  Company  (11  Jur.  758), 
which  was,  we  believe,  the  first  decided  case  under  the  statute : 
"First,  because  the  law  provided  a  remedy  for  such  mischiefs 
only  ati  affected  rights  ;  and  a  man  has  not  such  a  legal  right 
in  the  life  of  his  parent  as  he  has  in  his  own — the  relation 
between  parents  and  their  children  giving  rise  merely  to  what 
moralists  call  *  imperfect  obligations.'  Another  reason  was, 
that  it  was  considered  impossible  to  form  an  estimate  of  the 
value  of  human  life,  either  to  a  man  himself,  or  to  others  con> 
nected  with  him." 

The  statute  in  question,  the  principle  of  which  was  proba* 
bly  taken  from  the  law  of  Scotland,  euacts,  **  Whensoever  the 
death  of  a  person  shall  be  caused  by  wrongful  act,  neglect  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony."  It  then  goes  on 
to  provide,  that  the  damages  recovered  "  shall  be  for  the  bene- 
fit of  the  wife,  husband,  parent  and  child  of  the  person  whose 
death  shall  have  been  so  caused,  and  shall  be  brought  by  and 
in  the  name  of  the  executor  or  administrator  of  the  person 
deceased ;  and  in  every  such  action  the  jury  ma^  give  such 
damages  as  they  may  think  proportioned  to  the  injury  result- 
ing from  such  death  to  the  parties  respectively  for  whom  and 
for  whose  benefit  such  action  shall  be  brought."  It  provides 
also  '*  that  the  amount  so  recovered,  after  deducting  the  costs 
not  recovered  from  the  defendant,  shall  be  divided  amongst 
the  before-mentioned  parties,  in  such  shares  as  the  jury  by 
their  verdict  shall  find  and  direct" 

In  the  construction  of  this  statute,  the  difficulty,  or  rather 
the  impossibility,  of  ascertaining  the  value  of  a  man's  life  has 
been  avoided.  For  instance,  in  the  case  already  referred  to, 
Parke,  B.,  told  the  jury,  '*  You  cannot  estimate  the  value  of  a 
person's  life  to  bis  relatives.  No  sum  of  money  could  com- 
pensate a  child  for  the  loss  of  its  parent.  ....  You  must 
estimate  the  damage  by  the  same  principle  as  if  a  wound  had 
been  inflicted.  Scarcely  any  sum  could  compensate  a  labour- 
ing man  for  the  loss  of  a  limb,  yet  you  do  not  in  such  a  case 

give  him  enough  to  maintain  him  for  life I  therefore 

advise  you  to  take  a  reasonable  view  of  the  case,  and  give  what 
you  consider  a  fair  compensation." 

The  remaining  statute  (14  &  16  Vict.  c.  100)  was  passed  for 
the  purpose  of  improving  the  administration  of  the  criminal 
law,  chiefly  by  removing  technical  difficulties,  which  frequently 
operated  most  seriously  to  the  defeat  of  justice.  With  this 
view,  powers  of  amendment  are  given  to  the  court ;  the  ex- 
treme particularity  required  in  describing  the  crime  in  the 
indictment — as,  for  instance,  in  the  description  of  the  form 
and  mode  of  death  in  cases  of  murder — is  abolishod  ;  the  old 
law  of  the  merger  of  offences  is  considerably  modified,  perhaps 
we  might  say  recast,  Ac. 

Lord  Campbell's  name  is  also  connected  with  the  great  con- 
stitutional question  raised  in  J^ockdale  v.  Hansard  (9  Ad.  & 
£1.  1),  ]:elative  to  the  privilege  claimed  by  the  House  of  Com- 
mons to  publish  libellous  matter,  if  deemed  by  that  House  to 
be  for  the  public  good.  Out  of  that  case  arose  the  great  and 
most  unseemly  contest  between  the  Conrt  of  Queen's  Bench 
and  the  House  of  Commons,  which  resulted  in  the  statute  3  & 
4  Vict.  c.  9.  As  a  member  of  the  House  of  Commons,  he  I 
peems  to  have  believed  that  the  Court  of  Queen's  Bench  woulc] 


allow  the  privilege;  and  as  Attorney-General  he  argued  the 
question  before  that  court  most  ably,  and  at  great  length, 
though  unsuccessfully. 

Lord  Campbell  made  some  efforts  at  legislation  which  were 
not  successful.  Among  these  was  a  bill,  introduced  by  him 
into  the  House  of  Peers  in  March,  1859,  to  abo1i8h  the  rule 
requiring  unanimity  in  the  verdicts  of  juries.  How  far  this 
project  had  its  origin  in  his  Scotch  views  and  sympathies  is 
not  easy  to  say.  The  bill  was  ably  discussed  on  both  sides, 
chiefly  by  the  law  lords,  but  rejected  by  the  very  decisive 
majority  of  twenty-three  to  seven. 


DIVISION    COURTS. 


THE  LAW  AND  PRACTICE  OF  THE  UPPEB 
CANADA  DIVISION  COTJBTS. 

(  Continued  from  pape  178.) 

To  some  ezteiit,  magistrates  are  made  the  sole  judges  as 
to  the  fitness  or  expediency  of  things  upon  which  they  are 
authorized  to  act ;  but,  like  all  other  judges,  thej  must  be 
governed  by  a  sound  discretion  in  the  exercise  of  this 
authority;  and  should  they  act  corruptly,  a  criminal  infor- 
mation would  lie.    (See  Cole  on  Criminal  Information,  26.) 

Moreover,  as  the  power  conferred  is  for  the  public  benefit — 
relates  to  the  administration  of  justice — in  clise  of  neglect 
to  use  it  within  the  time  prescribed,  or  within  a  reasonable 
time,  where  the  statute  is  silent  on  the  point,  a  mandamus 
would  be  granted,  and  the  courts  would  compel  the  execu- 
tion of  the  duty  imposed.  (See  Tapping  on  Mandamus,  9.) 
Should  magistrates  exceed  their  authority,  or  use  it  in  an 
unauthorized  manner,  a  writ  of  prohibition  would  lie  in 
certain  cases;  but- the  peculiar  and  appropriate  remedy 
would  be  to  quash  the  order  of  sessions.  (Arohbold's 
Crown  Office,  178.) 

This,  there  can  be  no  dpubt,  the  superior  courts  of  com- 
mon law  would  do,  if  an  order  was  made  without  jurisdic- 
tion, or  if  the  conditions  precedent  to  an  order,  as  set  down 
in  the  statute,  were  not  properly. complied  with. 

Magistrates  cannot  acquire^  any  more  than  they  can 
exceed,  the  jurisdiction  given  in  respect  to  the  Division 
Courts,  their  authority  in  respect  to  these  courts  being 
purely  statutory.     (Stone's  Petty  Sessions,  11.) 

The  proper  mode  of  quashing  an  improper  order  of  ses- 
sions would  seem  to  be,  by  writ  of  certiorari  to  bring  up  the 
order,  with  a  view  to  its  being  quashed — a  rule  to  show 
cause  being  first  issued,  calling  upon  the  justices  to  show 
cause  why  the  writ  should  not  issue.  (Archbold's  Crown 
Office,  178,  188.) 

At  common  law,  eyery  court  must  have  a  style  and  seal, 
and  such  style  and  seal  must  be  necessarily  used  in  all  acts 
of  the  court;  and  process  under  the  wrong  style  of  the 
court  is  void,  and  the  officer  executing  it  a  trespasser,  and 
therefore  a  fortiori  if  there  be  none  at  all.  (^Grant  ▼. 
Morlef/f  1  G.  &  D.  275 ;  and  see  Finch's  Law,  436.)  The 
style  and  seal  of  the  several  Division  Courts,  however,  is 
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expressly  provided  for  in  the  act.  When  a  court  is  called 
into  existence  by  the  establishment  of  a  division,  with 
appointed  limits  and  numbered;  the  style  given  by  the  9th 
flection  of  the  act  attadies,  and  the  court  is  to  be  called 
"  The  (First)  Division  Court  of  the  County  of  X  (or,  if  a 
union  of  counties),  "The  United  Counties  of  X  and  Y" 
(sees.  9 1 1) — the  number  in  the  title  of  the  several  courts 
of  course  corresponding  with  the  number  given  to  the  divi- 
sion. The  statute  al8()  expressly  provides  as  to  a  seal.  Sec. 
4  enacts,  that  every  court  shall  have  a  seal,  with  which 
every  process  of  the  court  shall  be  sealed  or  stamped ;  *  and 
that  such  seal  shall  be  paid  for  out  of  the  fee  fund. 
Although  authority  is  not,  in  so  many  words,  conferred  on 
the  judge  to  appoint  the  seal,  yet,  as  a  necessary  incident 
to  giving  due  effect  to  his  jurisdiction,  and  for -carrying  out 
the  provisions  of  sec.  4,  he  has,  no  doubt,  by  implication  of 
law,  power  to  make  the  seal  (2  Roll  Abr.  277),  and  this 
power  has  been  acted  on  throughout  Upper  Canada. 

The  design  of  the  seal  the  judge  determines ;  but  what- 
ever  may  be  the  device,  the  style. of  the  court  should 
appear  on  each  seal,  so  as  to  distinguish  it  from  that  of  any 
other  court.  * 

In  providing  seals,  the  proper  course  would  seem  to  be 
an  order  by  the  judge,  making  and  appointing  each  seal  as 
the  seal  of  a  particular  court,  the  orders  in  duplicate,  one 
to  be  filed  with  the  clerk  of  the  court,  the  other  to  be 
retained  by  the  judge.  It  is  usual  also  to  communicate  the 
style  of  seal  to  the  Provincial  Secretary. 

Sec.  3  of  the  "Act  respecting  forgery  and  perjury  '^  (cap. 
101  U.  C.  ConsoL),  enacts  that  any  person  who  forges  the 
seal  of  any  process  of  a  Division  Court,  or  serves  or  en- 
forces any  such  forged  process,  knowing  the  same  to  be 
forged ;  or  who  delivers  or  causes  to  be  delivered  to  any 
person  any  paper  falsely  purporting  to  be  a  copy  of  any 
summons  or  other  process  of  any  court^  knowing  the  same 
to  be  false,  or  who  acts  or  professes  to  act  under  any  false 
colour  or  pretence  of  the  process  of  any  such  court,  is  guilty 
of  felony.  This  enactment  is  taken  from  sec.  57  of  the 
Imperial  Act  (cap.  95  of  9  &  10  Vic),  relating  to  County 
Courts,  and  is  nearly  a  verbatim  copy  of  that  provision. 

In  a  scientific  division  of  our  subject,  the  matters  em- 
braced in  the  3rd  section  of  the  Forgery  and  Perjury  Act 
might  come  under  a  separate  head ;  but  it  will  be  more 
convenient  to  notice  here  some  of  the  decisions  upon  the 
corresponding  English  enactment ;  for  on  this,  as  on  many 
other  provisions  relating  to  the  Division  Courts,  the  judicial 

*  An  imprefleioa  In  Ink,  made  bj  moaaa  of  a  wooden  block,  is  sufficient  at  a  ual 
to  an  order  of  settions.    (R.  t.  InhaJbitauts  of  St.  ruviCgy  7  Jurist,  443.) 

*  A  Tarictj  of  devices  hare  been  adopted  ii^he  aeyeral  oonntiee— a  beaTer— the 
maple  leaf— a  crown ;  and  one  ardent  admirer  of  Lord  Brongham  hae  a  bust  of  the 
great  law  refinr  mer  engraved  on  the  Hials  of  every  court  in  his  Jndicial  district 


decisions  on  analogous  statutory  provisions,  will  throw  much 
light  on  the  matter  treated  of. 

The  main  object  of  the  enactment  is  to  prevent  fraud  and 
oppression  being  practised  on  persons  ignorant  of  legal 
documents — in  the  words  of  Lord  Campbell,  C.  J.,  ^^to 
protect  a  class  of  persons,  who,  being  poor  and  illiterate,  are 
very  liable  to  be  imposed  upon,  against  demands  made  upon 
them  under  pretence  or  colour  of  process."  '^  I  bear  in 
mind,"  said  Erie,  J.,  ''  that  these  tribunals  are  intended 
for  the  poor  and  illiterate  classes ;  and  the  object  of  the 
enactment  is  to  protect  from  extortion,  by  means  of  pre- 
tended process,  those  who  have  very  little  knowledge  of 
business,  still  less  of  law,  and  are  very  much  exposed  to 
such  imposition." 

These  are  the  objects  which  our  Legislature  has  sought 
to  carry  out  in  sec.  3  of  the  act  relating  to  forgety  and  per- 
jury, by  providing  against  the  following  offences :  Ist,  the 
forgery  of  the  seal  or  process  of  a  Division  CoUrt ;  2nd, 
the  service  or  enforcement  of  forged  process,  knowing  the 
same  to  be  forged;  the  delivery  of  any  paper  falsely  pur- 
porting to  be  a  copy  of  a  process,  knowing  the  same  to  be 
false ;  and,  4th,  the  acting  or  professing  to  act  under  any 
false  colour  or  pretence  of  the  process  of  any  such  court. 

The  first  and  second  offences  provided  for  in  the  section, 
fall  more  particularly  under  genbral  criminal  law,  and  shall 
not  be  noticed.  Several  convictions  have  taken  place  in 
England  fbr  forgery,  under  the  English  act.  The  distinct 
offences  under  the  third  and  fourth  divisions  of  sec.  3  have 
undergone  judicial  investigation.  The  case  of  i?.  v.  CaiUe 
(7  Cox,  C.  C.  375),  was  a  prosecution  for  an  offence  under 
the  third  division — delivering  a  paper  purporting  to  be 
county  court  process.  It  was  decided  in  the  Court  of 
Criminal  Appeal,  in  a  case  from  the  Leicestershire  Court  of 
Quarter  Sessions.  A  paper  in  the  following  words  was 
the  document  delivered  to  the  prosecutor's  wife : 

**Ill  THB  GOUNTT  CoURT  OF    LbIOXSTBMHI&K,  AT    MkLTOV 

Mow  BRAT. 

CaatUy  Plaintiffs  and  Charles,  D^endant, 
Takb  Kotior,  That  you  are  required  to  produce  at  the  above 
Court,  on  the  trial  of  this  cause,  on  the  17th  day  of  September, 
instant,  the  scTeral  accotmts  and  memoramdums  given  to  you,  or 
to  your  wife,  by  the  aboTe  Plaintiff,  at  various  times. 

Dated  this  Srd  day  of  September,  1857. 

By  the  Plaintiff. 

To  Mr.  Thokas  Charlrs,  the  aboTO  Defendant 
Balance  of  account,  Ss.  5}d. 

It  was  proved  that  no  such  cause  was  in  the  court,  and 
there  was  evidence  given  to  show  that  the  document  did 
resemble  County  Court  process,  but  differed  in  many  parti- 
culars from  a  summons  to  a  witness  to  produce  documents 
(of  which  process,  it  was  contended,  it  purported  to  be  a 
copy),  as  in  the  signature,  omitting  the  penalty  and  number 
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of  plaint,  also  the  want  of  seal.  The  indictment  charged 
''  that  W.  C.  feloniously  caused  to  be  delivered  to  T.  C.  a 
certain  paper,  falsely  purporting  to  be  a  certain  process  of 
the  County  Court  of  Leicestersliire,  holden  at  Melton  Mow- 
bray,  in  the  county  of  L. ;  he  the  said  W.  C.  well  knowing 
the  same  to  be  false,  contrary  to  the  form  of  the  statute/' 
&o.  It  was  objected  that  this  count  was  bad  for  uncer- 
tainty, and  that  the  document  in  question  did  not  purport 
to  be  a  copy  of  process.  The  case  was  reserved,  and  argued 
before  the  Court  of  Criminal  Appeal,  when  the  following 
decision  was  given : 

Crompton,  J. :  <<  This  is  not  a  summons  to  a  witness, 
but  a  notice  to  a  party."  Cockburn,  C.  J.  :  ^'  To  support 
this  count  of  the  indictment,  the  paper  must  'purport  to  be 
a  process  of  the  court,'  and  it  is  not  enough  that  the 
prisoner  may  have  intended  it  to  be  thought  so.  This  is 
nothing  but  an  ordinary  notice  to  produce,  and  cannot  pur- 
port to  be  the  process  of  the  court."  The  other  judges 
concurred;  and  the  conviction  was  reversed. 

{To  b$  continued.) 


We  have  again  to  thank  Mr.  Durand  for  his  very  useful 
and  well  considered  letter  subjoined,  and  at  the  same  time 
to  apologize  for  its  non-insertion  in  our  last  number,  owing 
to  the  absence  of  both  of  the  Editors  from  Upper  Canada. 
While  we  cannot  agree  in  one  or  two  of  Mr.  Durand's 
views,  we  quite  admit  that  he  brings  strong  reasons  to  his 
support — has  in  fact  well  argued  out  the  opinions  expressed. 
Again  we  say,  and  we  cannot  too  often  repeat  it,  if  profes- 
sional men  took  more  interest  in  the  doings  of  the  Division 
Courts,  it  would  be  better  for  the  public,  and  more  to  the 
advantage  of  the  profession.  The  desire  for  local  adminis- 
tration of  justice  is  every  day  gaining  strength,  and  we  are 
much  mistaken  if  next  session  of  Parliament  will  not  pro- 
duce legislation  increasing  the  jurisdiction  of  the  local 
Courts.  We  cannot  but  think  that  changes  in  the  law  are 
best  made  by  experts,  by  law-givers,  conversant  with  the 
the  evils  they  attempt  to  remedy  by  legislation.  Now, 
unless  tJiey  take  the  matter  in  hand,  by  at  least  suggesting 
remedies,  others  less  capable  will  attempt  it,  and  make 
things  worse. 

We  do  not  make  these  remarks  entirely  on  the  matter  of 
Mr.  Durand's  communication,  but  take  occasion  to  observe 
that  if  others  would  do  as  he  has  done,  and  is  doing,  infi- 
nite service  might  be  rendered  to  the  cause  of  uniform  and 
BOt^nd  administration.  Some  of  the  evils  resulting  from 
conflicting  decisions  may  be  remedied  without  recourse  to 
the  Legislature ;  for  the  63  rd  section  of  the  Act  makes  it 
the  duty  of  the  board  of  judges  to  frame  rules,  amongst 
other  things,  '^  in  relation  to  the  provisions  of  the  act,  or 
ftny  future  act,  as  to  i^hich  doubts  haye  f^risen  or  may 


arise,  or  as  to  which  there  have  been  w  may  he  conflicting 
decisions  in  any  of  the  courts*'  We  feel  assured  that  if 
each  county  judge  would  communicate  to  the  Board  a  brief 
statement  of  points  coming  within  the  clause,  and  requiring 
to  be  settled,  it  would  be  conclusive  proof  of  the  neoeasity 
for  a  meeting  of  the  Board. 

In  the  meantime  we  gkdly  receive  communications  from 
well  informed  parties,  such  as  that  from  Mr.  Durand.  We 
promise  at  an  early  day  a  notice  of  all  the  topics  embraced 
in  Mr.  Durand's  letter,  for  all  deserve  more  attention  than 
we  can  at  present  give  them.  Some  of  the  decisions 
referred  to  are  palpably  unjust  and  indefensible  on  any 
ground — we  had  almost  said  absurd.  It  would  seem  that 
this  '<  equity  and  good  conscience"  is  a  much  misunder- 
stood, if  not  a  much  abused  power.  It  should  not  depend 
upon  the  individual  notions  of  any  judge,  what  character 
the  law  should  assume.  He  best  decides  who  draws  his 
law  from  his  books,  rather  than  from  his  brains  or  his  feel 
ings.  Let  other  members  of  the  bar  in  other  localities  do 
as  Mr.  Durand  has  done,  and  a  step  is  gained  towards 
effecting  a  cure  when  the  nature  and  extent  of  the  evil  is 
known. 

We  look  for  mtich  benefit  from  the  treatise  now 
in  course  of  publication  in  our  pages,  ''  The  Law  and 
Practice  of  the  Division  Courts."  It  is  the  work  of  an 
able  and  experienced  law-giver,  and  one  who  has  been  con- 
versant with  the  Division  Courts  for  upwards  of  twenty 
years.  Such  communications  as  Mr.  Durand's,  we  trust, 
will  not  escape  his  attention  when  he  comes  to  treat  of  the 
subject  dilated  upon.  They  will  serve  to  show  the  neces- 
sity for  a  clear  statement  of  the  rule  of  law  bearing  upon 
the  points,  upon  which  it  would  appear  there  now  exists 
such  unfortunate  conflict  of  decision.  Uniformity  is  the 
very  life  of  the  Division  Courts ;  and  with  honest,  educa- 
ted and  pains-taking  judges,  there  can  be  no  difficulty  in 
securing  it.  The  means  of  intercommunication  available 
in  this  journal  will  largely  aid  to  the  attainment  of  this 
most  desirable  object. 


CONFLICT  OF  DECISIONS  AMONG  THE  DIVISION  COURT 

JUDGES. 

To  (he  Editors  of  the  Law  Journal. 

GxNTCBMiN, — I  now  fulfill  my  promise,  made  through  your 
columns  some  months  ago,  to  make  a  few  remarks  on  the 
subject  at  the  head  of  this  letter.  Uniformity  of  decisions  on 
legal  points  arising  in  the  Division  Courts,  seems  to  me  as 
neoesBary  as  in  the  higher  courts.  Although  the  sums  involved 
are  smaller,  yet  they  are  equally  important  to  suitors,  who  aie 
generally  of  the  poorer  classes,  affected  by  small  judgments  as 
much  as  rich  men  would  be  by  large  judgments. 

Professional  men  are  also  very  often  consulted  about  suits 
in  Division  Courts,  especially  in  country  places,  and  in  giving 
their  opinions  to  clients  base  them  on  the  well  established 
principles  of  the  law.    If  judges  of  the  smaller  courts  differ 
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60  essentially  as  they  do  in  some  respects,  how  are  lawyers  to 
guide  their  clients? 

I  will  only  allude  to  the  more  prominent  points  in  question. 
Knowing  the  variety  of  subjects  you  have  to  discuss,  and  the 
necessity  there  is,  in  a  journal  like  yours,  to  keep  a  variety  of 
interesting  law  news  before  your  readers,  I  regret  that  the 
following  remarks  are  so  long. 

1st.  A  (question  often  arises  as  to  the  jurisdiction  of  judges 
over  certain  classes  of  cases.  The  difficulty  arises  in  actions 
for  newspaper  debts;  on  notes  made  in  the  country,  but  paya- 
ble in  the  city ;  on  property  sent  from  one  county,  but  con- 
tracted for  in  another ;  and  in  cases  of  assumpsit,  where  the 
law  from  certain  facts  presumes  a  promise — such  as  wh^fpe  a 
man,  by  ill-treatment  of  his  wife,  compels  her  to  leave  his 
house,  and  seek  shelter  with  some  friend  in  another  county, 
and  the  friend  sues  him  for  the  board  of  the  wife. 

The  words  of  our  Act  are  nearly  similar  to  the  English 
County  Court  Act,  and  there  have  been  decisions  in  England 
which  bear  on  the  question  of  the  meaning  of  the  words 
"  cause  of  action."  The  71st  section  of  our  Division  Court  Act 
says :  *' Any  sait  mav  be  entered  and  tried  in  the  court  holden 
for  the  division  in  which  the  anise  of  action  arose,  or  in  which 
the  defendant,  or  any  one  of  several  defendants,  resides  or 
carries  on  business  at  the  time  the  action  is  brought,"  &c. 
Late  cases  in  England  decide  that  the  whole  cause  ofaction  is 
here  meant ;  that  if  the  cause  of  action  arose  partly  in  one 
division  or  county  and  partly  in  another,  then  tne  action  can 
be  brought  in  neither,  unless  the  defendant  reside  in  one  or 
the  other;  bat  if  be  reside  in  neither  county,  then  the  action 
must  be  brought  in  the  ooanty  where  the  defendant  actually 
resides  at  the  time.  So  if  a  note  be  made  in  Barrie,  payable 
in  Toronto  at  a  bank,  for  £20,  with  the  words  ''payable  there, 
and  not  ekewhere,'^  thus  making  it  presentabfe  at  the  bank, 
part  of  the  cause  of  action  being  in  Barrie  and  part  in  Toronto, 
the^  defendant  must  be  sued  in  the  place  where  he  actually 
resides.  A  case  somewhat  similar  is  given  in  an  English 
decision  (Semaman  v.  Smith),  January  27,  1855  (see  vol.  29, 
English  Law  and  Equity  Reports,  426,  Court  of  Exchequer 
casee).  There  an  action  was  brought  for  £20,  to  recover  the 
amount  of  reward  promised  on  the  oonviction  of  a  thief.  The 
promise  to  pay  the  reward  and  the  apprehension  were  made 
in  one  county ;  the  conviction  took  place  in  another ;  the  latter 
being  a  part  of  the  cause  of  action.  Thus  the  cause  of  action 
arising  partly  in  one  ooanty,  where  the  promise  was  made,  and 
partly  in  another,  where  the  thief  was  convicted  with  the  pro^ 
perty,  it  was  held  that  the  judge  could  not  try  the  ease  in  the 
latter,  but  onW  where  the  defendant  resided.  So  in  Borthvrick 
y.  Waiion,  24  Law  Jcfunud,  Jan.  22, 1855  (a  County  Court  appeal 
case  to  the  Common  Pleas],  the  question  of  jurisdiction 
arose  on  a  contract  for  goods.  (Joods  were  ordered  in  Oxford, 
of  an  agent  of  a  manufacturer  in  Manchester.  The  defendant 
gave  a  verbal  order  for  goods  in  Oxford ;  the  go<Sds  were  after- 
wards sent  from  Manchester  by  rail  to  the  defendant.  It  was 
held  in  this  case  that  he  eould  not  be  sued  in  Manchester, 
although  a  part  of  the  cause  of  action  arose  there— an  essen- 
tial part,  the  order  having  been  given  in  Oxford.  See  also 
Carnts  y.  Marshall,  21  Law  Ja^r.  (N.  S.),  Q.  B.  388 ;  Buckley 
y.  Ham,  5  Exchequer  Rep.  43.  It  is  easy  to  see  how  this 
decision  applies  to  newspaper  oases.  A  man  gives  An  order 
for  a  paper  in  Barrie,  published  in  Toronto,  which  is  sent  to 
him  for  a  year.  He  is  then  sued  in  Toronto,  where  he  does 
not  reside.  Now  it  has  been  held  by  some  judges,  that  In  such 
a  case  he  can  be  sued  in  Toronto— by  others  that  he  cannot 
The  same  question  would  arise  of  oourse  in  every  town  or  city 
where  a  paper  is  published,  if  the  party  be  sued  out  of  his 
coauty,  the  place  where  he  gave  the  order.  The  English  deci- 
sion would  go  to  show  that  he  must  be  sued  where  he  resides. 
I  knew  the  Judge  of  the  United  Counties  of  Northumberland 
and  Durham  to  give  judgment  a^inst  a  defendant  on  a  note 
payable  at  Cobourg.  but  made  in  Peterboro'.    On  the  other 


hand,  the  Judge  of  the  Division  Court  of  Toronto  refuses  to 
give  judgment  for  the  plaintiff  upon  notes  made  out  of  the 
county  or  division,  but  payable  in  Toronto.  lie  is  governed 
by  this  English  decision,  and,  it  seems  to  me,  properly  so.  In 
Peacock  v.  Bell,  1  W.  Saunders,  74  A.  (I),  it  is  said  that  "in 
actions  in  superior  courts,  it  is  necessary  that  every  part  of 
that  which  is  the  gist  and  substance  of  the  action  should  appear 
to  be  within  their  jurisdiction.''  Many  judges,  to  my  know- 
ledge, hold  that  notes  may  be  sued  where  they  are  made  pay- 
able, without  reference  to  the  place  of  contract.  A  curious 
question  arose  at  Streetsville,  county  of  Peel.  The  mother  of 
a  woman  (wife  of  A.)  sued  A.  for  her  board.  A.  lived  in 
Brant,  and  the  woman  left  him  there,  she  said,  for  ill-asage, 
and  came  to  her  mother  in  Peel.  A^  made  no  contract  to  pay 
the  mother,  but  the  law  imnlies  the  liability  of  the  husband  to 
support  his  wife,  if  he  expels  her  by  his  own  conduct.  On  this 
implication  the  mother  sued.  The  judge  held  (and  justly,  in 
my  opinion),  that  the  man  should  be  sued  in  the  county  where 
he  lived,  because  the  fact  and  proof  of  the  ill-treatment — a 
necessary  ingredient  in  the  evidence  to  support  the  action — 
arose  in  Brant. 

Doos  EiLLiNQ  Shbip. — Another  class  of  cases  often  arises 
among  our  rural  population— one  too  of  great  importanoe  to 
farmers—  actions  involving  the  liability  of  the  owners  of  dogs 
that  destroy  sheep.  By  the  strict  rules  of  law,  as  lawyers 
well  know,  it  is  necessary  to  prove  in  an  action  against  the 
owner  of  a  dog  that  has  killed  the  sheep  of  another  person,  a 
knowledge  in  the  owner  of  the  previous  vicious  habit  of  the 
dog — in  other  words,  that  the  owner  knew  that  the  dog  had 
been  in  the  habit  of  killing  sheep.  Otherwise,  the  law  says, 
he  is  not  responsible.  Now,  at  first  view,  nothing  appears 
more  repugnant  to  true  equity  than  this  rule.  Consequently 
it  is  the  almost  universal  sentiment  of  farmer^,  that  wherever 
a  dog  kills  sheep  the  ovmer  of  the  dog  should  pay  for  them. 
Some  of  our  County  Court  Judges  take  the  same  view.  The 
late  Judge  Phillpotts  almost  granted  a  new  trial  where  a  jury 
gave  a  yerdiot  against  the  rule  of  law.  On  the  other  hand  his 
successor.  Judge  Boyd,  thinks  the  rule  should  yield  to  e<}aity, 
and  the  owner  of  the  dog  should  nay  for  the  sheep  even  if  the 
"  Scienter,"  as  it  is  technically  called,  be  not  proved.  Judge 
Harrison,  on  the  other  hand,  held  the  strict  rule  should  pre- 
vail. I  have  no  doubt  other  Judges  differ  in  the  same  way. 
If  there  be  any  case  at  all  where  the  strict  rule  of  law  should 
yield  to  equity,  this,  in  my  opinion,  is  one.  It  must  be  remem- 
bered in  ail  these  oases  that  the  dog  is  a  trespasser.  The 
sheep  are  killed  generally  at  night  in  the  farmer's  fold.  No 
fence  ordinarily  made  can  keep  out  dogs,  and  the  owners  can 
easily  fasten  them  at  night.  The  raising  of  sheep,  as  well  for 
their  flesh  as  their  wool,  is  of  the  utmost  importance  to  our 
country.  Yet' there  are  strong;  arguments  in  tavor  of  the  rule 
of  law.  One  of  our  oldest  Division  Court  Judges  insists  (he 
is  an  Englishman  and  of  oourse  favorable  to  the  old  English 

Erejudiee  about  dogs)  that  the  scienUr  should  be  proved  i^jet 
e  relaxes  the  strict  rules  of  law  in  other  cases. 

NoTiCK  TO  Endokskrs. — ^Ths  commercial  law  says  that  the 
endorser  of  a  promissory  note  of  hand  or  bill  of  exchange 
shall  not  be  held  liable,  unless  notice  be  given  to  him  on  the 
third  day  of  grace  of  the  non-payment  thereof  by  ti^e  maker. 
In  courts  of  £iw,  in  the  absence  of  any  waiver  of  this  notice, 
such  want  of  notice  is  always  held  a  good  defence  for  Uie 
endorser.  If  this  rule  be  applied  to  courts  of  record  there 
must  be  wisdom  in  it.  If  sucn  a  rule  be  unjust  it  ought  to  be 
repealed.  Why  then  should  a  different  view  of  the  law  be 
taken  in  Division  Courts  f  A.  is  sued  in  the  County  Court 
for  $101  as  endorser,  he  pleads  the  want  of  this  notice,  proves 
it,  and  goes  free.  The  holder  then  throws  off  $2  and  sues  in 
the  Division  Court,  and  A.  has  to  pay  the  note.  Or  an  entirely 
new  case  may  arise.  Now  some  of  our  division  court  judges 
hold  that  in  strict  equity  the  rule  may  be  relaxed,  and[  if  no 
injury  has  been  sustained  by  the  endorser,  although  a  month 
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or  more  or  less  has  elapsed  afler  the  maturity  of  the  note, 
yet  the  endorser  should  be  liable  on  getting  notice  of  the  de- 
fault of  the  maker.  In  the  Division  Courts  of  York  and  Peel 
both  Judge  Boyd  and  Judge  Harrison  hold  to  this  view.  It 
has  always  seemed  to  me  that  there  is  a  good  oommeroial 
reason  for  the  strict  rule.  Hie  endorser  is  considered,  and 
often  is,  a  mere  friend,  who  puts  his  name  on  the  note  for 
accommodation.  He,  if  a  business  man,  knows  that  his 
liability  only  attaches  in  the  event  of  the  non-payn^nt  by  the 
holder  and  legal  notice  of  such  default  It  is  to  be  considered 
that  this  was  bis  view^  and  that  otherwise  he  would  not  have 
put  his  name  on  the  note.  Then  to  omit  giving  the  notice  and 
yet  make  him  liable  casts  a  double  burden  on  him.  The  delay 
may  cause  him  to  fail  in  his  resort  to  the  maker,  or  put  him 
to  the  proof  of  proving  a  negative,  (which  commercially  he 
never  contemplated,)  that  is,  that  he  has  sustained  injury,  as 
against  contrary  proof,  by  the  maker.  Why  should  he  be  put 
to  this  trouble,  and  why  should  not  the  maxim  "  Vigilaniibus 
nan  dormierUibus  Jura  siUweniurU"  bo  applied  ? 

I  have  known  very  great  injustice  done  to  endorsers  by  the 
relaxation  of  this  rule.  They  have  actually  been  made  to 
prove  many  months  after  the  maturity  of  the  note  (no  notice 
having  been  given  to  them)  that  special  damages  were  sos- 
tainedfby  them  by  want  of  notice,  casting  the  whole  burden 
of  the  case  on  them,  whereas  the  default  of  the  maker  is 
entirely  passed  over. 

The  argument  used  by  those  who  would  relax  this  rule  of 
law  in  small  causes  is,  that  country  people  do  not  under- 
stand it,  and  consequently  omit  to  give  the  legal  notice.  But 
ignoranoe  of  the  law  excuses  in  no  case. 

Should  thi  Pi<ain  Rulis  or  Law  bk  Varied  ?— There  are 
some  judges  who  favor  the  doctrine  that  in  division  courts  the 
rigid  rules  of  the  common  and  statute  law  should  not  be 
adhered  to,  that  it  should  be  left  discretionary  with  the  judges 
to  apply  them  or  not.  I  look  upon  this  as  a  very  dangerous 
doctrine.  The  rules  of  our  law  are  founded  upon  justice  and 
reason,  and  the  equity  yiews  of  any  particular  jadge  should 
never  be  allowed  to  set  aside  these  well  acknowledged  rules. 
I  will  just  mention  two  or  three  cases  that  came  under  my 
own  observation,  showing  how  badly  the  discretionary  equity 
power  works  as  applied  to  different  oases.  A.  owned  a  horse 
and  it  was  seized  for  B.'s  debt,  A.  claiming  it,  the  bailiff 
interpleaded;—- whereupon  it  became  necessary  for  A.  five 
dear  days  before  the  court  day  to  file  with  the  clerk  a  state- 
ment of  his  claim  and  the  grounds  thereof.  He  made  out  his 
claim,  but  in  ignorance  of  Uie  law,  left  it  with  the  bailiff 
instead  of  the  merk.  On  the  court  day  the  judge  dismissed 
the  claim,  althouf^h  A.  nreed  the  hardship  of  the  thing,  and 
put  forward  by  his  counsel  rule  45  of  the  division  court  rules 
as  a  reason  why  the  judge  should  ailow  an  adjournment  or 
re-service.  No,  it  would  not  do,  his  ignorance  was  no  excuse 
and  A.  lost  his  horse.  Now,  before  the  same  judge,  C.  was 
sued  for  the  debt  of  D.,  which  he  had  verbally  said  he  would 

Say,  but  was  not  legally  obliged  to  pay.  C.  urged  that  it  was 
ard  for  him  to  pay  because  D.  would  not  pay  him,  and  he 
was  not  legally  liable,  and  the  law  required  a  written  promise 
to  pay  the  debt  of  another.  The  judge  says,  no,  strict  equity 
requires  you  to  pay,  and  you  must  do  so.  Now  it  is  easy  to 
see  that  strict  equity  at  all  events,  if  not  rule  45,  would  have 
warranted  the  judge  in  saying  the  horse  of  A.,  but  he  could 
not  see  the  equities  alike !  I 

So  A.  bought  $50  worth  of  goods  of  B.  but  received  none 
of  them,  and  paid  nothing,  B.  sued  A.  in  the  division  court 
and  the  judge,  notwithstanding  the  statute  of  frauds  was 
pleaded,  allowed  B.  to  recover.  This  was  in  the  face  of  the 
statute.  Then  before  the  same  judge  C.  sues  D.  for  fixtures  in 
a  saw  mill  which  he  had  put  there,  and  which  D.  had  agreed 
to  pay  for  if  C.  was  not  allowed  to  remove  them  ;  but  it  v^as 
held  as  this  promise  concerned  real  estate  the  fixtures  could 
not  be  legally  removed,  and  that  C.  could  not  recover.    Could 


any  one  distinguish  between  the  equities  in  the  two  cases  t 
In  both  the  law  stood  in  the  way. 

Take  one  more  case :  A.  is  sued  for  the  wages  of  B.,  a  ser- 
vant who  was  hired  for  a  year  certain,  but  left  at  nine  months, 
without  any  legal  excuse.  B.  had  received  three  months  of 
his  wages  but  six  months  were  due  from  his  master.  The 
judge  held  that  the  rigid  rule  of  law  made  him  lose  the  sis 
months  wages.  But  again :  C.  had  agreed  with  D.  to  send 
him  a  newspaper  for  a  year  for  which  he  was  to  be  psid  $2. 
0.  published  his  paper  three  months  and  sent  it  to  D.  for  that 
period  and  then  railed,  sending  no  more  papers.  G.  sued  D. 
for  the  three  months,  and  the  ]adge  held  I>.  liable  and  made 
him  pay  50  cents  debt  and  93  costs  M  Can  any  one  see 
wherein  the  equities  of  the  two  cases  differ?  Why  should 
not  B.  get  his  six  months  wages  if  C.  ^  his  50  cents  and 
costs  for  his  paper  7  But  appYy  the  rigid  rules  of  law  in  all 
such  cases  and  you  have  something  for  the  public  to  depend 
on.  Either  decide  in  all  cases  aooording  to  equity,  or  apply, 
where  it  is  clear,  the  well  established  principles  of  law^  Any 
other  mode  of  administering  the  division  court  law  ia  very 
uigust,  if  not  tyrannical. 

A  rule  of  law  should  be  upheld  until  it  is  repealed.  No 
judge  should  set  up  a  code  of  morals  or  equity  of  his  own, 
which  perhaps  his  sueceesor  or  neighbor  of  another  oonnty 
woukl  not  observe. 

When  it  is  said  that  decisions  in  the  division  courts  should 
be  given  according  "  to  equity  and  good  conscience;"  it  by  no 
means  should  be  understood  to  warrant  the  setting  aside  of 
the  statute  or  common  law.  ^  I  apprehend  that  what  should  be 
understood  by  this,  is  that,  in  yiew  of  all  the  faets  and  evi- 
dence, what  manifestly  appears  to  be  justice,  should  be  done, 
setting  aside  matters  of  form,  judging  between  probabilities 
and  weight  of  evidence. 

It  is  well  known  that  in  all  oases  oyer  £10  in  the  division 
courts  the  parties  can  remove  the  causes  into  the  superior 
courts^  and  there  have  the  law  administered.  Why  should 
sntaller  causes  be  the  mere  puppits  of  the  equity  yievrs  of 
judges,  that  may  be  varied  according  to  the  state  of  the  bile, 
or  the  temper  of  the  mind  in  certain  seasons.  An  old  English 
maxim  had  it  "  that  equity  in  the  chancery  court  depended 
upon  the  length  of  the  Lord  High  Chancellor's  big  toe.''  It 
may  have  been  so  many  hundreds  of  years  ago,  but  now  that 
court,  like  common  law  courts,  is  governed  by  estabUsbed 
precedents.  Truly  yours, 

Cha&lbs  Durakd, 
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COURT  OF  ERBOB  AND  APPEAL. 


(B^porUd  hif  TnmiB  Homuns,  Esq.,  2tonntifefHrf-£«9.) 

QaiMLAN  v.    GOBDOK. 

The  daftadant  gaTe  pUIntiff  a  mortgage  on  oertaln  freehold  proper^,  oondKIoned 
to  pay  £87&  with  intaveet,  meaBtaig,  aeoordioK  to  the  atatntea  then  in  fere*  (IS 
yic.  cap.  SO),  ilx  per  eent.  Afterwarda  the  defeodant  agreed  to  pay  farther 
intereat  ibr  forbearanoe  each  year,  and  gave  notea  for  snch  extra  interest,  which 
were  paid.  In  taking  the  aooonnt  of  moneys  dne  to  the  plaintiff,  the  Oomi  of 
Olianeery  eredited  the  deSmdant  with  anoh  payments  as  on  the  inor1«BCi^  and 
six  per  cent    Whereopon  the  mortgagee  appealed,  and  it  waa 

BekZ,  that  the  mortgagor,  not  bdng  entiiled  to  reooTor  money  rolnntarily  paid  on 
an  illegal  oontract,  ehonld  not  h&Te  been  ao  credited;  timt  the  aeeonnt  ahonld 
be  taken  withontreferanoa  to  the  moneys  so  paid.  SUwuonr.JCtrhg  KoABnwm 
T.  OaJdejf  (7  Grant,  610,  514),  commented  upon,  and  the  ibrmer  OTermled. 

Bdd,  ftirther,  that  the  act  1«  Vlo.  cap.  80,  allowed  partiea  to  lend  money  at  any 
rate  of  interest,  bat  rendered  it  Inoampetent  Cor  tham  to  reeover  in  any  mikm 
or  suit  more  than  six  per  cent. 

This  was  an  appeal  from  the  Court  of  Chancery.  The  facts 
appear  in  the  judgmeat  of  the  court. 

£urton  for  appellant.  In  Stimaon  v.  Ktrby  (7  Grant,  610)  and  the 
cases  there  cited,  the  law  considers  that  the  party  was  oppressed, 
and  advantage  taken  of  him ;  tiiat  he  was  entitled  to  be  restored  to 
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his  original  positioD.  These  were  oases  under  the  usury  laws,  which 
prohibited  more  than  a  certain  rate :  but  our  not  16  Vic.  cap.  80, 
recited  that  it  is  expedient  to  abolish  all  prohibitions,  and  only 
provides  that  extra  interest  sfaidl  not  be  enforced.  Here  notes  were 
given,  and  Toluntarily  paid.  In  Smith  t.  Cuff,  referred  to  in  a 
note  to  Gibson  t.  Bruce  \b  M.  &  G.  d03),  it  appeared  that  notes 
bad  been  enforced  by  a  third  party.  He  also  referred  to  WiUdn 
T.  Ray  (10  A.  &  E.  82)  ;  Bradshaw  t.  Brad$haw  (9  M.  &  W.  29J ; 
Eorton  t.  Riley  (11  M.  &  W.  492). 

Strong,  contra,  contended  that  the  law  was  the  same,  notwith- 
standiug  the  act  abolishing  prohibitions.  That  act  only  removed 
the  penalties,  but  left  the  rule  against  excessive  interest  as  it  was. 
He  cited  Smith  v.  Bromley  (Doug.  697);  Boaanquet  v.  Dathtoood 
(cases  temp.  Talbot,  38), 

RoBinsoN,  G.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  see  the  mortgage  in  this  case ;  but  it  was  stated,  and 
not  denied,  in  the  argument,  that  the  sum  of  £875,  secured  by  it,  is 
made  payable  "with  interest,"  which,  under  the  laws  then  in 
force  (16  Vic.  cap.  80,  sec.  8),  must  be  taken  to  mean  six  percent 

The  parties,  however,  had  agreed  between  themselves,  that 
besides  this  ordinary  and  legal  rate  of  interest — which  must  be 
taken  to  be  the  rate  agreed  upon  when  no  other  is  specified — there 
should  be  paid  £29  Is.  4d.  as  additional  interest,  or,  as  the  plain- 
tiff termed  it  upon  his  ezamination  as  a  witness,  a  premium  for 
forbearance  for  a  year. 

For  this  sum  the  defendant  gave  his  promissory  notes  to  the 
plaintiff,  payable  at  three,  six,  nine  and  twelve  months,  each  note 
being  for  £7  58.  4d. ;  and  as  the  years  came  round  he  gave  simi- 
lar notes  for  the  same  sums,  for  the  years  respeotively  following 
the  19th  Jane,  1856,  '7,  '8  and  '9;  and  on  the  19th  June,  1859,  be 
gave  four  notes  for  £8  8s.  9d.  each,  payable  in  three,  six,  nine 
and  twelve  months,  which  made  up  the  increased  rate  of  interest 
year  to '£35  15s.  or  nine  per  cent,  on  the  £375.  This  was  upon 
a  new  agreement,  made  in  June,  1859. 

The  plaintiff  seems  to  have  stated  the  transaction  with  perfect 
candour,  not  hesitating  to  avow  the  excessive  rate  of  interest  which 
ho  had  exacted. 

"  The  notes,"  he  says,  '<  were  for  the  excess  of  Interest  beyond 
six  per  cent.  The  first  four  were  for  the  first  year.  When  the 
jear  expired,  I  took  four  notes  for  another  year  for  the  excess, 
and  when  they  expired  I  took  four  others  for  another  year  for  the 
excess.  The  extension  of  the  mortgage  was  from  year  to  year ; 
and  unless  Gordon  had  agreed  to  pay  the  excess  in  interest,  I 
should  not  have  extended  the  mortgage.  I  entered  into  a  new 
agreement  at  the  end  of  each  year,  and  took  these  notes  in  pursu- 
ance of  it.  There  is  no  doubt  these  notes  did  not  include  any  part 
of  the  six  per  cent,  secured  by  the  mortgage.  I  made  a  new  agree- 
ment for  the  excess  in  interest  at  the  end  of  each  year,  and  the 
notes  were  taken  accordingly.  The  extension  was  from  year  to 
year." 

This  account  of  the  transaction  was  confirmed  by  another  wit- 
ness, the  plaintiff's  solicitor. 

All  the  notes  have  been  paid  up  by  the  defendant  Gordon, — the 
other  defendant.  Mills,  being  a  subsequent  mortgagee  of  the  same 
premises ;  and  on  the  19th  May,  1860,  he  (Mills)  tendered  to  the 
plaintiff  the  principal,  £375,  none  of  which  had  been  paid ;  but 
the  plaintiff  declined  to  receive  it,  because  he  did  not  tender  also 
the  six  per  cent,  interest  secured  by  the  mortgage,  none  of  which 
had  been  paid,  nov  indeed  demanded,  till  July  1858,  after  which 
the  plaintiff  swears  he  did  several  times  demand  it 

After  answer  by  the  two  defendants,  it  was  referred  to  the  Master 

to  take  an  account  of  what  was  due  on  the  mortgage ;  and  he 
reported,  on  the  2drd  October,  1860,  that  on  that  day  there  was 
legally  due  to  the  plaintiff  on  the  mortgage  only  £362  12s.  8d. 

The  Master  further  certified,  that  he  had  taken  the  account 
upon  the  basis  that  all  the  payments  whioh  appeared  in  the 
acoonnt  as  credits  to  the  defendant  (that  is,  the  sums  paid  on  the 
several  notes),  should  go  in  discharge  of  interest  at  six  per  cent, 
open  the  £875,  though  it  was  contended  for  the  plaintiffs  that 
those  payments  (admitted  as  being  in  excess  of  six  per  cent) 
Bbould  not  be  brought  into  the  account  in  any  way. 

The  plaintiff  appealed  against  that  report  of  the  Master,  whioh 


appeal  was  dismissed  by  the  Court  of  Chancery  without  costs,  and 
tlie  plaintiff  has  appealed  agaiuHt  that  judgment. 

The  question  brought  up  by  this  appeal  may  affect  a  large  num- 
ber of  cases  of  loans  made,  as  the  one  in  this  case  was,  after  the 
statute  16  Vic.  cap.  80,  and  before  the  22  Vic.  cap.  85.  The  latter 
statute  leaves  no  room  for  any  such  question  in  regard  to  trans- 
actions subsequent  to  its  passing  (unless  possibly  under  particular 
circumstances) ;  for  it  repeated  the  3rd  section  of  16  Vic.  cap  80, 
which  disabled  parties  from  enforcing  payment  of  any  amount  of 
interest  beyond  six  per  cent,  though  it  made  it  no  longer  an 
offence  to  receive  or  contract  for  any  such  excess Jof  interest. 

The  plaintiff  Quinlan  insists  that  he  is  entitled  to  enforce  tte 
ordinary  legal  interest  of  six  per  cent,  secured  by  his  mortgage, 
notwithstanding  the  notes  have  been  paid  up  which  were  given  for 
the  excess  of  interest  above  six  per  cent,  and  for  that  only. 

The  defendant  insists,  on  the  other  hand,  that  he  cannot  enforce 
payment  of  the  six  per  cent,  under  the  mortgage,  because  he  has 
already  received  more  than  six  per  cent,  interest  upon  the  loan, 
through  payment  of  the  notes  which  were  given  for  a  premium  for 
forbearance — in  other  words,  for  Interest,  and  for  that  only ;  that 
be  has  already  had  all  the  law  can  give  him,  and  more  ;  and  that, 
besides  being  unable  to  enforce  the  six  per  cent  in  addition  to  the 
money  he  has  already  received,  he  is  bound,  in  equity  at  least,  to 
account  for — in  other  words,  to  refund  the  excess  above  six  per 
cent  whioh  has  been  paid  to  him ;  and  that  it  is  right,  therefore, 
to  make  that  go  in  reduction  of  the  principal,  as  is  done  by  the 
Master's  report. 

For  all  that  appears,  the  money  paid  upon  the  notes  was  volun- 
tarily paid,  by  which  I  mean  not  under  any  compulsion.  The 
notes,  if  negotiable,  did  not  get  into  the  hands  of  any  tiiird  party 
for  value ;  against  whom  the  defence,  that  they  were  given  for  m 
consideration  that  was  illegal  and  void,  could  not  have  been  urged. 
There  is  no  evidence  of  ftraud,  or  imposition,  or  of  oppressive  con- 
duct on  the  part  of  the  plaintiff,  otherwise  than  it  seems  oppres- 
sive to  exact  such  an  interest  as  fourteen  or  fifteen  per  cent,  by 
refusing  to  forbear  except  on  such  terms. 

The  question,  therefore,  amounts  to  this,  whether  the  mortgagee 
can  reclaim  the  excess,  having  paid  it,  for  all  that  appears,  ille- 
gally, and  without  resistance,  and  without  remonstrance. 

The  point  has  engaged  the  attention  of  the  Court  of  Common 
Pleas  in  Kainea  v.  Stacey  (9  U.  C.  C.  P.  p.  355),  and  afterwards  in 
Jartfit  V.  Clark  (10  U.  C,  C.  P.  480). 

Before  thcflie  two  decisions,  the  case  of  Stimeon  v.  Kerby  (7  Grant, 
610)  arose  in  the  Court  of  Chanoery,  in  which  reference  was  made 
to  a  judgment-  of  Vice-Chanoellor  Esten,  in  a  case  of  Brown  v. 
Oakley,  which  is  stated  in  a  note  to  the  former  case,  p.  514. 

The  Court  of  Chancery,  in  SHmton  v.  Kerby,  decided  in  accord- 
ance with  Brovm  v.  Oakley,  that  in  taking  the  account  in  a  foreclo- 
sure suit,  any  excess  of  interest  that  had  been  paid  above  six  per 
cent,  on  an  agreement  to  pay  a  higher  rate,  should  be  allowed  to 
go  in  reduction  of  the  principal ;  and  they  came  to  that  conclusion 
under  the  oonviction  that  an  action  for  money  had  and-  received 
would  lie,  in  any  such  case,  to  recover  back  the  excess  of  interest 

In  two  oases  in  the  Common  Pleas,  on  the  other  hand,  the  defen- 
dant claimed  a  right  to  recover  back  the  interest  which  he  had 
voluntarily  paid,  by  setting  it  off  in  an  action  brought  for  the  debt 
and  interest 

The  court  determined  against  his  right  so  to  recover  back  the 
money  whioh  he  had  voluntarily  paid,  and  not,  as  it  appeared  to 
them,  on  any  illegal  consideration,  such  as  would  give  a  right  to 
the  person  paying  to  reoover  it  back. 

We  have  to  dispose  of  that  question  after  these  conflicting  deci- 
sions. I  have  considered  the  able  judgments  delivered  in  the  Com- 
mon Pleas  by  Mr.  Justice  Richards,  in  Kainet  v.  Staeey,  and  that 
afterwards  delivered  by  the  Chancellor  in  Stimeon  v.  Kerby,  They 
set  out  very  clearly  the  arguments  used  on  one  side  and  the  other. 
The  question  is  so  far  new  to  me,  that  I  have  not  hitherto  been 
called  upon  to  give  an  opinion  upon  it  All  turns  upon  the  objeo 
and  legal  effect  of  the  2nd  and  3rd  clauses  of  16  Vic.  cap.  80. 

The  2nd  clause  enacts,  <*  That  no  contract  to  be  thereafter  made 
in  any  part  of  this  Province,  for  the  loan  or  forbearance  of  money 
or  money's  worth,  at  any  rate  of  interest  whatsoever,  and  no  pay- 
ment in  pursnanooof  saoh  ooBtr«ct|  or  payment Jiable  to  any  loss, 
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forfeiture,  penalty  or  proceeding,  cItiI  or  eriminal,  for  nsary — anj 
law  or  statute  to  the  contrary  notwithstanding.*' 

The  8rd  reads  thus:  **ProTided  always,  nevertheless,  and  l>e  it 
enaoCed,  that  any  such  contract,  and  every  security  for  the  same, 
shall  be  void  so  fkr,  and  so  far  only,  as  relates  to  any  excess  of 
mterett  thereby  made  payable  aboTe  the  rate  of  six  pounds  for  the 
forbearance  of  one  hundred  pounds,  for  a  year ;  and  the  said  rate 
ef  six  per  cent  interest,  or  such  lower  rate  of  interest  as  may  have 
been  agreed  upon,  shall  be  allowed  and  recovered  in  all  cases  where 
it  is  the  agreement  of  the  parties  that  interest  shall  be  paid." 

The  first  clause  of  the  act  is  merely  a  repeal  of  some  former  en- 
actments respecting  interest,  and  the  only  other  clause  (the  4th) 
exempts  from  the  operation  of  the  statute  all  banks  and  insuianoe 
companies,  and  any  corporatiou  or  association  that  had  been  there- 
tofore authorised  by  law  to  lend  or  borrow  money  at  a  higher  rate 
ef  interest  than  six  per  cent 

All,  therefore,  that  requires  to  be  considered,  is  the  effect  of  the 
2nd  and  8rd  clauses,  which  I  have  just  giren  literally,  and  the 
preamble  of  the  statute^  which  is  in  these  words :  **  Whereas  it  is 
expedient  to  abolish  prohibitions  and  penalties  in  the  lending  of 
money  at  any  rate  of  interest  whate? er,  and  to  enforce,  to  a  cer- 
tain extent  and  no  further,  all  contracts  to  pay  interest  on  money 
lent,  and  to  amend  and  simplify  tlie  laws  relating  to  the  loan  of 
money  at  interest.*' 

Our  Interpretation  Act,  cap.  5,  Con.  Stats.  U.  0.  sec.  6,  28,  pro- 
vides, *'  That  the  preamble  of  every  (public)  act  shall  be  deemed 
a  part  thereof,  intended  to  assist  in  explaining  the  purport  and 
object  of  the  act ;  and  every  such  act,  and  every  provision  or  en- 
actment thereof,  shall  be  deemed  remedied,  whether  its  immediate 
purport  to  direct  the  doing  of  any  thing  which  the  Legislature 
deems  to  be  for  the  public  k<xx1*  &»^  ^^^^  accordingly  receive  such 
fur,  large  and  liberal  construction  and  interpretation  as  will  best 
insure  the  attainment  of  the  object  of  the  act,  and  of  suoh  provi- 
sion or  enactment,  according  to  their  true  intent,  meaning  and 
spirit" 

It  is  clear,  I  think,  fW>m  the  preamble,  if  we  were  to  judge  by 
that  alone,  that  the  intention  of  the  Legislature  was,  that  indivi- 
duals should  be  thenoefbrth  flree  to  lend  their  money  not  merely  at 
the  rate  of  interest  of  six  per  cent,  to  which  they  had  before  been 
limited,  but  any  rate  of  interest  whatsoeter ;  but  with  this  quali- 
fication only,  that  the  lender  should  not  be  able  to  enforce,  by 
by  judgment  of  a  court  of  jmstice,  a  higher  rate  of  interest  than 
sU  per  cent  And  the  2na  and  8rd  clauses  do  in  fact  carry  out 
precisely  that  intention ;  fint,  by  abolishing  all  pexkalties  against 
usury,  and  providing  that  nb  party  obntracting  for  any  interest, 
however  high,  for  the  foAearance  of  money,  or  paying  any  money 
in  pursuance  of  euoh  contract,  ehall  incur  any  loss,  forfeiture  or 
penal^,  or  be  liable  to  any  proceeding,  dvil  or  eriodnal,  fbr  usury. 

After  this  enactment  there  could  be  ho  longer  such  an  offence  as 
wrury  in  traasaotions  between  any  individuals;  for  usury,  properly 
■peaking,  eottsleted  in  extorting  a  rate  for  money  beyond  what  was 
ulowed  by  positive  laws.  Interest  for  money,  but  not  excee^g 
the  settied  ratoi  being  the  lawful  gain,  and  usury  being  the  extor- 
tion of  unlawful  gain,  so  long  as  the  statute  was  in  force  no  rate 
could  be  said  to  be  unlawfdl,  the  avow«d  intention  of  the  aot  being 
to  abolish  prohibitions  againBt  lending  money  at  any  rate  of  inter- 
est whatever. 

Still  it  is  quite  true,  as  observed  in  the  Chancellor's  judgment, 
that  the  Legislature  did  not  intend  to  exclude  by  this  act  all  pro- 
tection firom  the  borrower.  They  provided  for  faim  this  protection, 
that  whatever  rate  of  interest  he  might  engage  to  pay,  no  oontract 
to  pay  interest  should  be  enforced  against  him  to  a  greater  extent 
than  for  six  per  cent  by  the  year. 

This  seemed  to  him  a  loeue  pcenitentuB,  that  if  he  agreed  to  pay 
any  higher  rate  than  six  percent,  and  if  the  lender  should  attempt 
to  enforce  more,  he  must  fail ;  for  under  the  8rd  clause,  the  bor- 
rower's contract  to  pay  will  be  held  void  for  the  excess. 

One  effect  of  this  law  is  very  plain,  namely,  that  for  all  interest 
abofe  six  per  cent,  the  parties,  while  that  act  was  in  force,  must 
have  dealt  (so  to  speak^  upon  leave ;  and  if  the  lender  was  not 
content  to  run  the  risk  of  the  borrower  repudiating  his  oontract, 
as  he  certainly  might  do,  he  had  to  take  care  to  get  his  bonus  or 
extra  interest  in  advance.  But  the  defendant  in  this  case  contended 
that  that  is  not  the  whole  effect  of  tho  provision,  for  that  the 


lender,  who  has  received  the  payment  of  interest  beyond  the  six 
per  cent,  may  be  made  to  refund  the  excess  as  money  paid  upon 
a  venal  contract  In  Stimeon  v.  Kerby^  the  Court  of  Chancery  held 
that  he  could  sue  for  it  back  again,  and  recover  it  on  the  same 
principle  that  the  borrower  could  recover  back  ueurioua  interert 
which  he  had  paid  while  the  laws  against  usury  were  in  full  force. 
If  the  borrower  could  so  recover  back  the  excessive  interest,  then 
undoubtedly  in  taking  the  account  in  this  case  before  us,  it  would 
be  right  to  give  credit  to  the  mortgagor  for  all  the  excessive  in* 
terest  he  had  paid  as  so  much  money  paid  by  him  held  by  the 
mortgagee  to  his  use. 

If  it  Is  meant  by  that,  that  the  mortgagor  in  this  ease,  when  he 
had  paid  any  of  his  notes,  which  were  given  excluBively  to  secure 
the  excess  ef  interest  and  that  only,  could  have  brought  an  action 
against  the  mortgagee  and  recovered  the  money  back,  I  cannot 
take  such  a  view  of  the  statute,  for  that  would  completely  nullify 
the  prorision  which  legalises  the  payment  of  any  rate  of  interest 
whatever,  that  is,  permits  it,  though  it  withholds  the  aid  of  law  for 
enforcing  any  contract  to  pay  more  than  six  per  eept ;  and  it 
would  limit  the  effect  of  the  aet  to  the  abolition  of  penalties,  and 
to  securing  the  lender  against  the  loss  of  his  principal,  and  of  all 
interest  upon  it,  by  taking  or  agreeing  to  take,  above  ax  per  eent 

But  I  think  it  is  plain,  upon  the  whole  statute,  that  the  intention 
was  to  go  farther,  and  to  permit  the  payment  of  any  rate  of  inter- 
est that  the  parties  might  agree  upon,  and  to  divest  such  payment 
of  the  charge  of  illegality,  in  the  absence  of  fhkud,  sueh  as  wouM 
upon  general  principles  in? alidate  a  contiaot  in  law  or  equi^.  I 
do  not  see  on  what  principle  an  excess  of  interest,  voluntarily  pud 
under  a  contract  made  mnce  this  statute  passed,  can  be  restrained. 

In  Smitk  V.  Bromley  (Douglas,  696),  Lord  MansSeld  thus  nar- 
rated the  action  which  was  then  brought  for  money  bad  and 
received  on  the  ground  that  the  plaintiff  had  paid  it  upon  an 
illegal  consideration :  **It  was  iniqutous  and  illegal,*'  he  said,  **  in 
the  defendant  to  take  the  forty  pounds,  and  therefore  it  was  so  to 
detain  it"  Bat  it  was  not  illegal,  though  it  might  be  wnreasona- 
ble  and  oppressive,  for  the  mortgagee  in  this  case  to  keep  the 
amount  which  had  been  paid  to  him  in  the  notes,  for  the  law  being 
in  force  did  not  prohibit  any  amount  of  interest  being  paid  by  a 
borrower,  and  I  do  not  see  how  we  can  hold  the  lender  bound  to 
refund  money  which  he  was  at  liberty  to  receive  without  violating 
any  prohibition ;  for  the  statute  in  terms  says  that  it  was  intended 
to  aboliah  all  prohibition,  and  without  rendering  lumself  liable  to 
any  loss,  forfeiture,  penalty  or  proceeding,  ciril  or  crinunal,  for 
usury. 

I  tiiink  that  there  can  be  no  distinction  drawn  between  this  case 
and  I>awa<m  v.  Remnant  (6  Esp.  26),  which  tbmed  upon  the 
statute  24  Geo.  II.,  cap.  60,  sec.  12,  which  prohibits  any  action 
from  being  brought  for  a  debt  deemed  to  be  due  for  spirituous 
liquors  sold  to  him  in  less  quantities  than  twenty,  and  so  to  get 
back  his  money ;  but  Lord  Mansfield  sud,  *'  A  set-off  ia  in  Uie 
nature  of  a  payment  Had  the  defendants  paid  money  on  aocount 
of  this  demand,  oould  he  have  recovered  it  back  again  t  No ;  it 
would  be  a  payment  of  a  demand  which  by  law.  perhaps  could  not 
be  enforced,  but  which  he  having  paid  through  a  motive  of  "wrong, 
the  law  will  not  ailoW  it  to  be  recovered  back."  The  statute  of  24 
Qeo.  IL,  it  is  true,  does  not  say,  in  so  many  words,  that  the  eon- 
tract  to  pay  for  liquors  so  sold  diallbe  void,  while  the  8rd  clause 
of  the  statute  which  we  are  now  considering  does  make  the  Con- 
tract void  for  the  excess;  btit  there  is  no  substantial  defence. 
Both  contracts  are  void  in  this  sense,  but  they  could  not  be  en- 
fbroed  first,  as  a  contract  not  in  writing  to  pay  the  debt  of  another 
is  void  without  a  consideration. 

There  is  no  such  general  principle  as  that  money  voluntarily  paid 
upon  a  void  or  upon  a  legal  consideration,  e*n  always  be  reoovered 
back.  In  l^ilham  v.  Down  (6  Esp.  26,  note),  Lord  Kenyon  is 
reported  to  have  said  that  **  where  a  voluntary  payment  has  been 
made  of  an  illegal  demand,  the  partiea  knowing  the  demand  to  be 
illegal,  it  is  not  thesul^t  of  an  action  for  money  had  and  received 
In  law,  if  80  held,  it  would  suk^ect  all  aooounts  and  settiements 
between  parties  to  revision.'^ 

The  case  of  PIUlpoU  v  Jimee  (2  Ad.  &  £11.  41)  bears  very 
strongly,  I  think,  against  what  the  defendants  contended  for  in 
this  suit,  and  also  WUton  v.  Ray  (10  Ad.  &  £11.  82),  in  which 
latter  ease,  the  plaintiff  having  given  his  bill  to  the  defendant  for 
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a  coDuderAtion  olearlj  illegal  (and  id  that  respect  stronger  than 
the  present  case),  being  asked  for  payment  at  first  resisted,  bnt 
afterwards  paid  it,  and  then  sued  to  recoTer  the  money  back.  The 
ooart  were  nnanimoas  in  opinion  that  he  most  be  nonsuited. 
<•  Tbis  plaintiff,"  the  Chief  Jostice  said,  •«  might  have  refased 
payment ;  and  if  tbe  drawer  had  brought  his  action  apon  the  bill, 
he  had  the  opportonity  of  defending  himself  by  the  illegal  action 
of^  the  consideration.  He  waiTod  the  advantage,  anid  Tolnntarily 
paid  the  bill,  with  full  knowledge  of  all  the  facts.  I  am  of  opinion 
that  it  is  not  now  open  to  him  to  deny  that  he  was  liable." 

The  money  paid  in  this  case  in  excess  of  interest,  was  paid 
expressly  upon  the  notes  which  had  been  giTcn,  and  there  can 
therefore  bo  no  question  now  about  any  right  of  the  mortgagee  to 
impute  them  to  any  other  course  of  action.  In  Brad$hav>  t. 
JBradskaw  (9  M.  &  W.  84),  Erie  and  Bramwell,  in  argument,  make 
this  admission :  **  No  doubt,  howcTer  Toid  the  transaction  waSf  if 
the  money  were  paid  by  the  debtor  at  a  time  when  he  might  have 
resisted  the  payment,  he  cannot  recoTer  it  back  ;  but  here  they 
say  the  payment  was  made  because  the  plaintiff  had  no  defence 
against  the  holder  of  the  bills."  The  case  was  a  bona  fide  holder 
for  value ;  the  court  took  the  same  view.. 

I  must  say  it  seems  to  me  perfectly  clear  that  the  Court  of 
Common  Pleas  were  right  in  holding  as  they  did  iu  the  case  of 
Kamet  t.  Stacey  and  Jarvia  y.  Clark — that  the  money  paid  in 
excess  of  six  per  cent,  interest  upon  a  contract  made  after  16  Vic. 
cap.  80,  cannot  be  recovered  back,  and  that  the  mortgagor  has  no 
claim  on  that  ground  to  have  the  money  paid  in  this  case  to  take 
up  the  notes  which  were  given  for  such  excess  set  to  his  credit 
against  the  six  per  cent  interest  secured  by  the  mortgage  and 
against  the  principal. 

There  is  apparently  more  force,^  as  it  seems  to  me^  in  the  clear 
ground  which  the  mortgagor  may  take  under  tbe  8rd  clause, 
namely,  that  if  the  plaiptiff  in  this  suit  (the  mortgagee)  be  alloWed 
to  recover  bis  debt,  together  with  th^  legal  rate  of  interest  secured 
by  the  mortgage,  after  having  received  much  more  than  six  per 
cent,  for  interest  through  payment  of  the  notes,  he  will  be  in  effect 
receiving  the  aid  of  the  Court  of  Equity  to  recover  an  excess  of 
interest  above  six  per  oent.,  contrary  to  the  spirit  if  not  to  the 
letter  of  the'  Srd  clause.  In  considering  this  case,  that  view  of  it 
has  at  times  struck  me  so  forcibly,  that  I  have  eometimes  thought 
that  if  my  brothers,  or  a  miyority  of  them,  were  satisfied  to  concur 
in  the  judgment  of  the  Court  of  Chancery  on  that  ground,  I  would 
not  differ  from  them,  though  I  confess  that  the  leaping  of  my  mind 
has  always  been  the  other  way ;  for,  by  applying  the  statute  in 
that  manner,  we  should  in  fact  be  compelling  the  plaintiff  to  refund 
the  excess  of  interest,  thbugh  that  would  not  be  consistent,  I  think, 
with  the  intention  of  the  statute,  which  is  expressed  to  be  to  abolish 
idl  prohibiting  against  **  lending  money  at  anj  rate  of  interest 
whatever ; "  and  besides,  the  very  words  of  the  8rd  clause  makes 
the  contract  void  «  so  far,  and  so  far  only,  as  relates  to  any  excess 
of  interest  thereby  made  payable  above  the  rate  of  six  pounds,"  &c. 

Now  the  contract  which  the  plaintiff  comes  to  enforce  is  the 
covenant  in  the  mortgage,  which  is,  to  pay  £876  *'  and  interest," 
which,  when  no  other  rate  is  mentioned,  must  mean  six  per  oent 
There  la  no  higlier  rate  made  payable  therel^y — that  is,  by. the 
mortgage— and  therefore  there  is  no  authority  nnder  the  act  for 
•topping  abort  of  the  fUll  sum  which  by  it  the  mortgagor  promised 
to  pay  ;  and  that  is  aU  the  plaintiff  wants,  for  the  mortgagor  haa 
paid  him  without  resistance  all  the.  interest,  which  he  could  not 
have  been  compelled  to  pay  by  legal  proceedings. 

And  this,  I  think,  is  just  what  the  Legislature  meant;  for  the 
statute  says,  in  effect,  to  lenders,  **  Tou  may  take  whatever  the 
borrower  will  agree  to  give  yon ;  but  you  can  only  compel  him  by 
action  to  pay  yon  six  per  cent ;  for  all  beyond  Uiat,  a  court  will 
hold  your  contract  void." 

The  lender,  in  this  case,  can  truly  say  to  the  court :  "  As  to  the 
agreement  beyond  six  per  oent,  there  is  no  question,  for  I  have 
reoeivod  it,  and  legally  received  it,  though  the  borrower  was  not 
bound  to  pay  it  I  oi^y  come  to  you  to  enforce  payment  of  what 
I  can  legally  recover,  which  I  have  not  yet  got" 

To  set  off  the  payments  made  in  discharge  of  tbe  extra  interest, 
against  the  contract  for  the  debt  and  legal  interest  contained  in  the 
mortgage,  would  be  carrying  the  power  which  disables  the  lender 
from  e^oroing  at  law  any  contract  for  more  than  six  per  cent. 


further  than  the  Legislature  seems  to  have  intended.  The  effect 
of  this  view  of  the  statute  would,  it  is  true, .  enable  the  lender  to 
recover  the  legal  interest  in  addition  to  the  illegal,  which  he  has 
received ;  and  he  thus  would  get  in  all  about  fourteen  per  cent. 
Whatever  may  be  our  private  opinion  as  to  such  a  result  being 
reasonable  or  desirable,  we  cannot  look  upon  it  other  than  as  the 
Legislature  can  have  meant  it ;  for  they  have  since,  by  a  statute 
that  admits  of  no  doubt,  enabled  lenders  not  only  to  receive  but  to 
enforce  any  rate  of  interest  that  borrowers  may  agree  to  pay — thus 
doing  away  with  the  slight  check  upon  exorbitant  interest  which 
they  had  provided  by  the  other  act  No  one,  I  think,  who  has 
seen  such  instances  of  the  unfeeling  abuse  of  this  license  as  fre- 
quently comes  to  light  in  courts  of  jostice,  can  avoid  having  grave 
doubts  of  the  wisdom  and  propriety  of  so  entire  a  departure  from 
the  laws  of  restraint  of  usury ;  but  we  must  administer  the  law  as 
we  find  it. 

A  good  deal  of  stress  was  laid,  in  the  argument,  on  Lord  Talbot's 
judgment  in  BMonqutt  v.  Dashwood;  but  that  was  a  case  decided 
while  the  laws  against  usury  were  in  fiill  force,  and  is  not  applica- 
ble to  such  a  state  of  the  law  as  was  created  by  our  statute  16  Vic. 
cap.  80,  which  made  it  lawful  to  receive,  and,  as  I  think,  to  retain, 
any  amount  of  interest. 

In  my  opinion,  the  judgment  of  tbe  court  sustaining  the  Mas- 
ter's report  should  be  reversed  ;  and  the  Master  should  be  directed 
to  report  what  is  due  for  principal  and  for  interest  nnder  the  con- 
tract, without  reference  to  what  the  mortgagee  recuvedin  payment 
of  the  notes. 

SpnAQon,  y.  C,  di9$mtimie. 


QUEEN'S  BENCH. 


Btfoiied  hjf  OBKSvaeaa.  Hoksbov,  JBi^.,.  Baarritttt^'Lma. 
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XATTBl^  or  TaBBB  and  ThB  ComPOBATION  or  TBI 
TOWNSBIP  or  BOABBOBOVGH. 

BiHmd io  UvMraU/ar  »cfu)olhoiue   Extrintic  obfecUmu-^R^fiitai  to  muuik—Bm 
(Ae  detin  of  rat&fasfert  muti  be  esmrtgMed-'CbntoL  Stait.  t/l  C,  Ok.  M,  we  84. 

ate.  27,  tub-Mc,  10. 

The  Vofwnship  oonnefl,  bj  TMolntlon,  agreed  to  lead  to  the  school  trasteee,  out  of 
the  clergy  yeeorre  fond,  a  raAoient  eiua  to  build  a  eohoQlhonM,  taking  aa 
aecurity  their  debentures.  This  arrangement  was  made  by  the  tmstees  without 
any  remience  to  the  ratepayers,  bnt  at  the  next  ahnnal'  school  meeting,  at  wliidi 
the  applioant  wa«  present,  the  matter  was  disoossed,  and  the  eonfcraet  and  plans 
Ibr  the  building  examined.  The  oonndl  snbsegoently,  on  the  requisition  of 
the  trustees,  passed  a  by-law  to  raiM  a  ram  for  school  purposes,  which  was 
required  Co  psj  ttie  interest  of  these  debentures  and  redeem  one  <^  them.  The 
applicant  mored  to  quash  ^is  by-law,  ol^Mting  that  the  loan  eflboted  by  the 
trnst^ss  without  the  consent  of  the  ratepi^ers  was  illegal ;  but  tt  apposrsd  that 
the  schoolhouse  had  been  finished  and  occupied,  many  of  the  ratepayers  swora 
that  they  were  satisfied  with  wh«t  had  been  done,  and  the  af&daTits  were  con- 
tradictor as  to  how  fbr  the  applicant  had  acquieeeed  in  the  proceedings. 

The  ter-Uw  not  being  iUigai.  on  the  fttoe  of  it,  the  court  under  theee  drraimstannw 
rsrased  to  interfere. 

Qtuerej  whether  under  OonaoL  Statp.  U.  a,  eh.  Ot,  see.  29,  subsec.  10,  and  sec  84^ 
the  ooncttrreow  of  the  freeholders  snd  honieholderf  required,  to  enable  the 
trasteee  to  caU  upon  the  coundl  to  levy  money  Ibr  the  purchase  of  &  school  site, 
Ac,  can  be  expressed  at  the  annual  school  meetlpg,  without  aotiee  that  the 
question  will  then  be  brought  up. 

(BMteriairai^Yk.) 

ff.  B,  Morphy  obtained  a  rule  nin  to  quash  a  by-law  passed  to 
levy  money  required  for  school  purposes. 

HeUiwtu  shewed  cause.     Burnt  supported  the  rule. 

The  application  depended  upon  affidavits,  being  grounded  upon 
ol^ectionB  not  apparent  on  the  face  of  the  by-law,  and  the  facts  of 
the  case  sufficiently  appear  in  the  judgment. 

BuBNS,  J.,  delivered  the  judgillent  of  the  court. 

It  seems  from  the  affidavits,  which  are  very  numerous,  that  in 
the  year  1867  the  inhabitants  of  school  section  No.  9  desired  to 
change  the  site  of  the  schoolhouse,  and  a  special  meeting  was 
called  of  the  freeholders  and  householders  of  the  section  to  decide 
the  point.  A  site  was  determined  upon,  and  the  trustees  instructed 
to  build  the  schoolhouse  at  the  earliest  apportunity.  The  acre  of 
land  then  selected  was  paid  for  and  conveyed  to  the  tmstees,  and 
the  deed  of  conveyance  registered.  I  do  not  understand  the  com- 
plaint of  the  relator  to  attack  those  proceedings,  but  what  was 
done  afterwards. 

In  the  fall  of  the  year  1869,  the  then  trustees  made  an  arrange- 
ment of  this  kind  with  the  council  of  the  township.      The  council 
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agreed  by  resolution  of  the  16th  of  October,  1859,  to  loan  from  the 
proportion  of  the  clergy  reaer? e  fund  a  sam  saffioient  to  bnild  the 
sehoolhonoe,  taking  in  security  debentures  to  bo  issued  by  the 
school  trustees,  redeemable  at  stated  times.  The  trustees  imme- 
diately adTertised  for  tenders.  A  contract  was  entered  into  to 
to  hare  the  building  erected  and  completed  by  the  1st  of  August, 
1860. 

An  the  annual  general  school  meeting  in  January,  1860,  the 
proceedings  of  the  trustees  were  made  known  to  those  present, 
among  whom  was  the  complainant.  The  contract  for  the  building 
of  the  sohoolhouse  was  read,  the  plans  exhibited  and  examined, 
and  the  matter  discussed.  On  the  one  side  it  is  asserted  that  the 
complainant  assented  to  the  report  of  the  trustees,  and  on  the 
other  that  is  denied. 

After  this  the  trustees  made  a  requisition  to  the  council  to  leTy 
by  rate  on  the  ratepayers  of  the  section  the  sum  of  $650  for  school 
purposes.  Part  of  this  sum  was  for  the  purpose  of  the  interest 
failing  due  on  the  debentures,  and  to  redeem  the  first  one. 

The  applicant  swore  that  the  application  was  not  made  from  any 
malicious  or  vindictiTe  motiTe,  but  solely  that  he,  and  the  other 
ratepayers  and  householders  of  the  school  section,  might  haTC  at 
some  special  meeting,  or  at  the  annual  meeting  in  January,  1861, 
an  opportunity  of  being  heard  in  the  matter. 

The  council  of  the  township  on  the  20th  of  August,  1860,  in 
accordance  with  the  requisition  of  the  trustees,  passed  a  by-law 
assessing  the  school-section  for  the  sum  of  $560. 

It  is  this  by-law  which  is  attkcked  and  sought  to  be  quashed  in 
this  application.  The  rule  for  that  purpose  was  granted  in  Mi- 
chaelmas Term  last,  and  was  answered  during  last  term. 

It  is  CTident,  we  think,  the  chief  ground  of  complaint  made 
against  the  proceedings  of  the  trustees,  is  that  they  have  expended 
more  money  upon  the  sohoolhouse  than  some  of  the  ratepayers 
thought  need  hare  been  done,  and  now  the  complainant  falls  back 
upon  the  ground  that  the  act  of  the  trustees  in  raising  money  by 
means  of  the  loan  from  the  clergy  reserre  fund  to  build  the  school- 
house,  without  the  sanction  of  the  ratepayers  of  the  section,  was 
illegal,  and  contrary  to  the  proTisions  of  the  school  act. 

The  SOth  section  of  ch.  64,  of  the  Consolidated  Acts  of  U.  C, 
enacts  that  no  steps  shall  be  taken  by  the  trustees  for  procuring  a 
school  site  on  which  to  erect  a  sohoolhouse,  or  changing  the  site, 
without  calling  a  special  meeting  to  consider  the  matter.  This 
was  complied  with  in  1867,  and  the  site  settled. 

By  section  84  the  township  council  is  authorised  to  levy  by  as- 
sessment upon  the  ratable  property  in  the  school  section  for  the 
erection  of  a  school  house,  such  sum  or  sums  as  may  be  required 
by  the  trustees  in  accordance  with  the  desire  of  the  majority  of 
the  freeholders  and  householders,  expressed  at  a  public  meeting 
called  for  that  purpose,  as  authorised  by  the  27th  section  of  the 
act.  sub-section  10. 

Now  when  we  turn  to  snb-section  10  of  section  27,  we  find  the 
proTislon  to  be,  that  for  the  purpose  of  proTiding  salaries  of  teach- 
ers add  all  other  expenses  of  the  school,  it  may  be  done  in  such 
manner  as  may  be  desired  by  the  m^ority  of  the  freeholders  and 
householders  of  such  section,  at  the  annual  school  meeting,  or  at 
a  special  meeting  called  for  the  purpose. 

We  fteed  not  discuss  the  point  whether  the  mode  of  ralmng  the 
amount  necessary  to  erect  the  school  house  could  be  done  at  the 
annual  meeting  without  first  giving  notice  that  it  would  be  brought 
up  at  such  meeting.  The  84th  section  seems  to  contemplate  that 
a  meeting  must  be  called  for  the  purpose,  and  I  haye  no  doubt,  if 
notice  has  been  properly  given  before-hand,  then  the  annual  meet- 
ing might  be  looked  upon  as  a  meeting  for  that  purpose,  as  well 
as  for  the  ordinary  business  to  be  transacted  at  such  meeting. 
But  I  can  see  room  for  argument  that  notice  of  such  a  matter  as 
providing  funds  for  the  erection  of  the  school  house  should  be 
given  before  the  annual  meeting  takes  place,  so  as  to  constitute  it 
one  for  that  purpose  as  well,  or  that  a  special  meeting  should  be 
called  for  the  purpose,  because  without  such  notice  before  the 
annual  meeting  the  freeholders  and  householders  may  not  suppose 
that  any  other  business  than  the  election  o^  trustees  and  the  ordi- 
nary business  will  be  then  transacted.  The  procuring  of  a  site 
for  a  school  house,  or  change  of  one,  is  treated  as  something  more 
than  ordinary.  The  84th  section  is  wider  in  extent,  embraces 
more  matters  than  mentioned  in  sub-section  10  of  section  27,  and 


does  not  use  the  expression  as  in  the  other,  that  a  majority  of  the 
freeholders  and  householders  may  express  a  desire  for  the  pur- 
poses under  the  84th  section  at  th$  annual  meeting^  but  it  is  at  a 
meeting  called  for  the  purposes  mentioned  in  the  section ;  and 
therefore  it  would  seem  to  be  something  more  than  the  ordinary 
bttriness  which  would  take  place  at  the  annual  meeting  which  was 
contemplated.  The  10th  sub-section  mentioned  speaks  of  salaries 
of  teachers  and  all  other  expenses  of  the  school,  no  mention  being 
made  of  providing  the  means  of  erecting  the  school  house. 

Be  that  however  as  it  may,  in  this  case  it  is  not  shewn  that  the 
subject  matter  of  raising  funds  to  build  this  school  house  was 
taken  up  or  discussed,  or  submitted  to  the  annual  meeting  held  in 
January,  1869,  and  it  is  not  pretended  that  any  meeting  was  called 
for  that  purpose  anterior  to  the  arrangement  the  trustees  made 
with  the  council  of  the  township  to  borrow  money  from  the  clergy 
reserve  fUnd,  and  give  the  debentures  of  the  corporation  of  school 
trustees  for  the  money,  and  the  resolution  of  the  council  to  thot 
effect  of  the  15th  of  October,  1859.  In  pursuing  the  course  the 
trustees  did  it  is  quite  clear  they  were  not  conforming  to  the  pro- 
visions of  the  school  act.  They  were  depriring  the  freeholders 
and  householders  of  any  voice  in  the  matter. 

The  school  house  has  been  finished  and  occupied,  and  a  great 
many  of  the  ratepayers  now  make  affidavits,  stating  they  are  per- 
fectly satisfied  with  what  has  been  done  by  tiie  trustees ;  and  as  it 
would  now  throw  every  thing  into  confiision  to  quash  this  by-law, 
we  must  see  what  has  been  done  since  the  16th  of  October,  1859, 
and  what  part  the  complainant  took  in  such  proceedings,  in  order 
to  discover  whether  any  thing  has  occurred  which  would  disqualify 
him  from  now  complaining. 

Mr.  Wheeler,  the  reeve  of  the  township,  in  his  affidavit  states 
that  at  the  annual  meeting  in  January,  lo60,  he  presided  as  chair- 
man :  that  it  was  explained  to  the  meeting  with  what  funds  the 
school  house  was  to  be  built :  that  the  contract  with  the  builder 
was  read,  and  the  plans  shown :  that  **  Mr.  Taber  was  present  at 
this  meeting,  and  took  an  active  part  in  discussing  the  several 
questions  before  it  And  the  said  complainant  did  not  then  object 
to  any  thing  connected  with  said  building,  which  had  been  done 
by  the  trustees,  or  which  was  contemplated  by  them  to  be  done, 
neither  was  any  objection  offered  by  any  other  person,  but  the 
meeting  seemed  to  be  to  deponent,  as  he  yerily  believed  at  the 
time,  unanimous  for  building  the  said  sohoolhouse  in  the  manner 
proposed  by  the  said  trustees." 

Some  five  other  persons,  ratepayers  of  the  section,  who  were 
present  at  the  meeting  in  1860,  confirm  the  statement  of  the  reeve. 
There  are  no  less  than  26  of  the  ratepayers  of  the  section  who 
swear  that  they  are  satisfied  with  what  has  been  dono.  And  far- 
ther, it  is  shewn  that  at  the  meeting  held  last  January,  since  one 
of  the  debentures  has  been  redeemed  with  the  money  levied  last 
year,  and  the  same  appearing  in  the  account  of  the  trustees  for 
the  year,  the  report  of  the  trustees  was  sanctioned  and  confirmed. 
It  is  said  that  this  last  meeting  was  the  largest  that  has  been  held 
in  the  section,  and  that  only  the  complainant  and  some  two  or  three 
of  his  friends  found  fault  with  the  item  of  paying  that  debenture 
by  means  of  the  assessment 

In  reply  to  the  acquiescence  and  content  stated  in  the  different 
affidavits  of  the  proceedings  which  took  place  at  the  meeting  of 
January,  1860,  the  complainant  has  filed  the  affidavits  of  himself 
and  anotiier  person,  stating  that  the  complainant  did  strongly  pro- 
test that  the  mode  adopted  by  the  trustees  for  raising  the  money 
was  illegal,  and  that  they  had  no  right  to  do  it,  as  they  did,  with- 
out tiie  sanction  of  the  majority  of  the  ratepayers  at  a  meeting  to 
be  called  for  that  purpose. 

It  is  impossible  for  us  to  dispose  of  the  matter  satisfisotorily  to 
ourselves  upon  such  contradictions  as  presented  in  the  affidavits, 
and  we  have  no  mode  of  ascertaining  which  of  them  be  the  true 
statement,  and  therefore  wo  must  draw  inferences  Arom  other  mat- 
ters which  are  not  in  dispute.  For  instance,  this  complaint  is  not 
made  until  after  the  school  house  has  been  finished,  and  the  com- 
plainant with  other  ratepayers  has  been  called  upon  to  pay  his 
proportion.  He  well  knew  at  the  meeting  in  January,  1860,  of  the 
mode  proposed  to  build  the  school  house,  and  it  was  then  in  his 
power  to  have  stopped  proceedings  by  applying  to  quash  the  reso- 
lution of  the  council  of  the  16th  of  October,  1866,  but  he  waited 
until  that  WAS  followed  up  by  a  by.law  to  levy  a  rate  to  pay  the 
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first  of  the  debentures  granted  hy  the  trostees.  He  mast  haTe 
well  known  that  such  a  coarse  to  redeem  the  debt  mast  be  re:<orted 
tO)  and  yet  he  does  nothing,  even  giTing  credit  to  what  he  says, 
bat  protest  that  they  were  not  acting  rightly,  because  no  public 
meeting  was  oonTened  for  the  purpose. 

There  appears  to  be  nothing  illegal  upon  the  face  of  the  by-law, 
and  the  question  therefore  is  whether  the  court  is  bound  to  quash 
a  by-law  for  an  irregularity  in  tho  proceedings  made  out  by  extra- 
neous evidence.  This  court  has  already  held  that  it  is  not  com- 
pulsory on  it  to  quash  a  by-law  thus  attacked.  See  Stanley  and 
The  Municipality  of  Vespra  and  Sunnidale  (17  U.  C.  Q.  B.  69), 
laneon  and  the  Corporation  of  Reach  (19  U.  C.  Q.  B.  691). 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 

i,„    .  .    «      I.    .  " 

RtOINA  T.    FlTZaiRALD. 

QuarUr  aeuiotu—Neio  trial— a  S.U.Gch.  113. 

BeibndaQt  was  eoorlcted  of  an  assault,  at  the  quarter  nssions,  and  fined ;  bat 
during  the  same  searioni  he  obtained  a  new  trial,  on  his  own  affldarit,  and  was 
acquitted  at  the  following  eeaelone.  Held,  that  the  qnarter  MMlone  had  atttho> 
tity  to  grant  inch  new  trial,  and  that  this  ooort  could  not  interfere. 

[Q.  B.,  £.  T.,  34  Ylc  I860.] 

An  indictment  was  found  at  the  general  quarter  sessions,  held 
at  Perth,  for  the  United  Counties  of  Lanark  and  Renfrew,  in 
March,  i860,  against  the  defendant,  for  an  assault  and  battery, 
alleged  to  ha?e  been  committed  on  the  1st  December,  1869.  The 
defendant  was  convinted  on  the  14th  March,  1860,  and  the  same 
day  sentenced  to  pay  a  fine  of  one  shilling  and  the  costs,  and  .to 
stand  committed  until  the  fine  and  costs  were  paid.  On  the  second 
day  after  the  sentence  was  pronounced,  the  defendant  made  an 
application  to  the  sessions  for  a  new  trial,  upon  his  own  affidavit 
stating  that  he  was  not  guilty  of  haying  committed  the  assault, 
and  complaining  that  the  evidence  offered  against  him  was  contra- 
dicted, and  that  the  jury  did  not  properly  weigh  the  evidence. 
The  court  set  aside  the  conviction,  and  ordered  a  new  trial,  with 
costs  to  abide  the  event.  The  defendant  was  again  tried  at  the 
sessions,  held  in  June,  1860,  and  was  then  acquitted. 

These  proceedings  having  been  removed  by  the  Crown,  npon  a 
writ  of  certiorari^  into  this  court*  M.  A.  Barrieon  moved  on  behalf 
of  the  Crown  for  a  rule  calling  upon  the  defendant  Fitsgerald  to 
show  cause  why  all  the  proceedings  subsequent  to  the  judgment 
and  sentence  of  the  court,  which  took  place  at  the  March  sessions, 
1860,  should  not  be  quashed  and  set  aside  as  illegal,  and  why  he, 
the  defendant,  should  not  be  remanded  to  the  custody  of  the  sheriff 
of  the  United  Counties  of  Lanark  and  Renft«w,  to  be  detained  in 
the  common  gaol  of  the  said  United  Counties,  under  the  Judgment 
and  sentence  of  March,  1860,  until  he  should  be  therefirom  dis- 
charged by  due  course  of  law,  or  why  the  defendant  should  not  be 
otherwise  dealt  with  as  to  this  court  might  seem  meet  and 
proper. 

BuBiis,  J.,  delivered  the  judgment  of  the  court. 

Until  the  passing  of  the  statute  20  Vic.  cap.  61,  a  new.  trial 
could  not  be  granted  in  any  criminal  case  in  Upper  Canada,  tried 
at  a  court  af  oyer  and  terminer  and  general  gaol  delivery,  or  quar- 
ter sessions.  Under  that  act,  now  continued  by  the  Consolidated 
Acts  for  Upper  Canada,  cap.  118,  a  person  convicted  at  or  before 
a  court  of  oyer  and  terminer  or  gaol  delivery,  may  make  applica- 
tion to  one  of  the  superior  courts  of  common  law  for  a  new  trial, 
provided  he  does  so  not  later  than  the  last  day  of  the  first  week  of 
the  term  next  succeeding  the  court  of  oyer  and  terminer  or  gaol 
delivery  at  which  the  conviction  took  place.  The  evident  meaning 
of  the  Legislature  was,  that  the  court  of  oyer  and  terminer  or  gaol 
delivery  should  perform  all  its  functions  with  regard  to  judgment 
and  sentence  followinj^  a  conriction,  with  due  respect  to  circum- 
stances in  each  case ;  for  the  power  of  entertaining  the  application 
for  a  new  trial  is  vested  in  another  court,  to  which  is  not  confided 
by  the  act  the  power  of  giving  the  judgment  or  passing  the  sen- 
tenco. 

With  respect  to  the  court  of  quarter  sessions,  the  power  to 
entertain  the  application  is  vested  in  the  same  court;  and  the 
question  therefore  is,  at  what  time  the  application  shotild  be 
entertained,  or  when  is  it  limited,  seeing  that  the  act  itself  is  silent 
with  regard  to  it.  It  is  quite  clear  that  the  sessions  possess  the 
same  power  that  the  superior  courts  do  of  altering  their  judgments 


during  the  same  sessions  or  term ;  and  for  that  purpose  the  ses- 
sions, as  a  term,  is  all  looked  upon  as  but  one  day.  ( The  Inhabit 
tante  of  St,  Andrews,  Bolbom,  v.  St.  Clement  Danet,  2  Salk.  606.) 
The  judgment  and  sentence,  therefore,  pronounced  in  the  present 
case,  was  no  obstacle  against  the  sessions  entertaining  an  applica- 
tion for  a  new  trial  at  the  same  sessions,  which  was  the  case  in 
this  instance. 

Then  with  regard  to  the  grounds  upon  which  the  new  trial  was 
ordered,  it  is  said  that  was  done  upon  the  affidavit  of  the  defen- 
dant, and  therefore  was  contrary  to  the  decisions  of  this  court  (see 
Reyina  v.  Crosier^  17  U.  C.  Q.  B.  27 6 -^Regina  v.  Oxentine,  ib,  295), 
and  also  of  the  Common  Pleas,  upheld  in  appeal  in  the  case  of 
The  Queen  v.  Orey,  The  construction  given  to  the  act  is,  that  the 
power  of  moving  for  a  new  trial  is  confined  to  points  of  law  and 
questions  of  fact  arising  upon  the  evidence  given  at  the  trial,  and 
not  upon  what  may  be  alleged  upon  affidavits  supplied  afterwards ; 
and  no  doubt  the  courts  of  quarter  sessions  ought  to  be  governed 
by  the  decisions  upon  the  subject  We  must  suppose  in  general 
those  courts  do  so,  and  in  the  case  before  us  it  may  have  been  so 
acted  upon ;  for  although  the  affidavit  be  returned  to  this  court,  it 
is  not  shown  that  the  court  of  sessions  made  the  order  for  a  new 
trial  solely  upon  the  affidavit  The  eridenoe  given  at  the  trial  does 
not  appear  before  us  in  any  way,  and  it  may  be  that  a  question  of 
fact  arose  upon  that  evidence  sufficient  to  satisfy  the  court  that  it 
was  right  to  order  a  new  trial ;  and  if  that  be  so,  the  filing  and 
using  the  defendant's  affidavit  would  amount  to  nothing.  No 
authority  has  been  vested  in  this  court  to  review  the  judgment  of 
the  quarter  sessions  where  a  new  trial  has  been  ordered.  It  is 
only  where  the  sessions  have  confirmed  the  conviction,  that  the 
convicted  par^  may  appeal 

As  the  case  stands  at  present,  there  is  no  ground  for  sajring  that 
it  clearly  appears  the  sessions  have  transgressed  their  jurisdiction ; 
it  is  only  surmised  that  they  have  not  followed  the  rule  established 
in  the  superior  courts  of  not  granting  new  trials  in  criminal  cases 
upon  affidarits  merely,  and  this  comes  now  before  us  very  nearly 
a  year  after  the  defendant  was  acquitted  upon  the  new  trial  granted 
to  him.     There  should  be  no  rule. 

Rule  revised. 


COMMON  PLEAS. 


(Beportei  by  B.  0.  Jons,  Eeq.,  Barritler-<d-LaWf  JUpcrler  to  tKe  Ontrt.) 
Sthsbt  t.  Thb  CoaPOBATioxr  of  thb  Couktt  of  Eiht. 

Crown  lande—Vk^patefUed    Atteumente  en. 

Plaintiff  in  the  year  1853  purchased  certain  Grown  lands  through  the  Crown  lands 
•gent  at  Chatham,  taking  a  rsoelpt  for  the  first  instalment  then  paid,  which 
stated,  among  other  things,  that  in  case  any  other  person  should  have  any 
daim  for  Improrementsi  the  sale  should  be  canodled ;  also^  that  no  timber  was 
to  be  cut  on  the  premises  in  question  excepting  for  the  tmprorement  thereot 
without  the  consent  of  the  Crown  land  agent  or  first  paying  the  purchase 
money  in  ftalL 

In  Januafy,  1864,  the  eommisdoner  of  Crown  lapds,  in  supposed  eomplianee  with 
Stat  le  Vic,  eh.  182,  sec  48,  transmitted  a  Ust  to  the  registrar  of  the  county, 
(In  the  statement  of  case  set  out) 

Plaintiff  paid  all  the  instalments  on  the  lands  as  th^  beeame  doM,  hat  no  patent 
lease  or  license  of  oocnpallon  hsa  been  granted  for  the  lands,  and  the  title 
thereto  has  always  been  Tested  in  Her  Ml^}esty.  The  only  right  In  plaintiff 
being  that  oTidenced  In  the  receipt,  Ac.  The  lands  have  nerer  been  in  the 
actual  poasearion  or  oeeupatikm  of  any  penon  whomsoerer,  and  the  plaintiff  haa 
always  resided  out  of  the  county  in  which  they  are  situate. 

In  the  years  from  1854  to  18S9  ineluslTe.  the  lands  were  assessed  for  taxes,  which 
not  being  paid,  the  treasurer  issued  his  warrant,  and  they  were  adverslsed  ae- 
eofdlngly.  To  prevent  the  sale  beldg  carried  out,  the  plaintiff,  under  protest, 
paid  iSe  amount  claimed  for  the  assessments. 

Eddy  1st,  that  sUtute  10  Tic.,  ch.  159,  sec  24,  (Con.  Stat  eh.  22,  see.  27)  (since 
repealed,)  was  not  intended  for  Upper  Otnada. 

2nd,  that  sec  13  Con.  Btat  U.  C,  ch.  22,  waa  mandatory  and  not  permlssiTS,  and 
that  a  license  of  occupation  should  be  issued  to  erery  person  wishing  to  par- 
chase,  lease  or  settle  on  any  Crown  laud. 

8rd,  that  the  lands  In  question  were  not  sul<|eet  to  asssssroent  as  they  wen  Tested 
in  the  (}rown,  no  license  of  occupation,  lease  or  patent  thereof  haTing  been 
granted  by  the  Grown. 

(Easter  Ttem,  24  Vic.) 

Spbcial  Casb. 

In  the  year  1853,  certain  clergy  reserve  lands  in  the  township 
of  Tilbury  East  in  the  county  of  Kent,  in  all  1715  acres,  the  title 
to  which  was  Tested  in  Her  Majesty,  were  purchased  by  the  plain- 
tifif  from  the  Crown  lands  agent  for  the  county  of  Kent  on  the 
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terms  mentioned  in  a  receipt  giving  to  the  plaintiff  at  the  time  of 
pnrobase  bj  the  said  prown  lands  agent  at  Chatham,  irhere  they 
irere  sold,  of  which  receipt  the  following  is  a  copy : 

Chatham  29/A  Sept.  185S. 
«  BeceiTed  of  Tbos.  C.  Street  Esq.,  the  sum  of  flftj-five  pounds 
in  payment  of  the  first  instalment  and  inspection  fees  on  the  clergy 
resenre  lands  included  in  the  foregoing  list,  and  containing  by 
admeasurement  1716  acres,  be  the  same  more  or  less.  This  sale 
is,  however,  made  with  the  express  understanding  that  no  claim 
to  the  said  land  exists  on  the  part  of  any  other  person  on  aooount 
of  improvements  or  otherwise,  and  that  should  such  a  claim  be 
established  to  any  of  the  said  lots,  the  sale,  so  far  as  they  are  con- 
cerned, will  be  cancelled.  And  further,  that  no  timber  is  to  be 
used  on  the  said  premises  excepting  for  the  improvement  thereof 
without  first  arranging  with  the  agent  or  paying  up  the  whole  of 
the  purchase«money,  of  which  an  instalment  of  one-tenth  and 
interest  from  day  of  purchase  becomes  due  on  the  first  day  of 
January  in  each  year,  without  reference  to  date  of  sale. 

«'  Signed, 

J.  B.  Williams^  Agent" 

Annexed  to  said  receipt  is  n  list  of  the  lands  referred  to  in  the 
receipt. 

During  the  month  of  January,  1864,  the  commissioner  of  Crown 
lands  transmitted  to  the  treasurer  of  ^e  said  county  of  Kent, 
in  supposed  compliance  with  the  16  Vic,  ch.  182.  sec.  48,  a  list 
in  the  following  form,  the  heading  of  which  was  all  printed  in  the 
original,  exoepting  the  words  in  italics.  Under  the  column  headed 
•<  name  of  leseee,  patentee,  or  purchaser,"  the  plaiatiflTs  name  was 
inserted,  following  which  the  lots  were  mentioned,  upon  which  the 
taxee  in  question  were  imposed ;  and  under  the  column  headed 
*'  remarks"  the  word  "  clergy*^  was  set  after  them  to  distinguish 
them  from  Crown  lands. 

'*  Statement  of  lands  granted  or  leased,  or  in  respect  of  whadi  a 
license  of  occupation  has  issued  during  the  year  1868,  in  the 
Townships  of  ihs  Cotmty  of  KtnU*^ 


Bale. 
No. 


Nunt  of  LaMae,  Patantaa, 
or  Pardiaaer 


Part 


Lot 


Oora. 


The  plaintiff  has  paid  all  the  instalments  of  the  said  purchase 
money  and  interest  on  the  said  lands  on  the  days  they  respectively 
became  payable.  No  patent,  lease,  or  Ueense  of  occupation  was 
ever  granted  or  issued  for  the  said  lands,  or  any  of  them.  The 
title  to  said  lands  has  always  since  date  of  the  said  receipt  been 
vested,  and  still  is  vested,  in  Her  Mi^eaty.  The  only  right  the 
plaintiff  has  or  ever  had  to  the  said  lands  is  what  was  acquired 
under  the  purchase  evidenced  only  by  the  sud  receipt  and  the 
payment  of  the  subsequent  instalments,  and  such  rights  ^e  plMu- 
tiff  still  possesses.'  No  person  has  ever  been  in  actual  possession 
of,  or  resided  on,  or  ever  occupied  the  said  lands,  or  any  of  them, 
or  any  part,  thereof.  The  plaintiff  liaa  never  been  a  resident  in, 
or  had  a  l^al  domicile  or  place  of  business  in  the  said  township 
of  Tibury  East,  or  the  said  county  of  Kent,  but  has  always  resided 
in  the  county  of  Welland. 

The  said  lands  in  the  years  1864,  1866,  1866,  1867,  1868,  and 
1869,  were,  (for  the  first  time)  assessed  and  returned  by  the 
assessors  of  the  said  township  of  Tilbuvyk  ftnd  were  designated  en 
th0  assessment  rolls  for  said  years  respectively  as  lan<te  of  non- 
residents, without  the  name  of  any  owner  or  occupant  During 
each  of  the  said  years  they  have  been  rated  for  county  purposes, 
but  no  pari  of  the  taxes  having  been  paid,  a  warrant  was  issued  by 
the  county  treasurer  for  the  sale  of  the  said  lands,  and.  they  were 
duly  advertised  for  sale  by  the  sheriff  of  the  county  of  Kent  The 
plaintiff,  under  compulsion  and  to  prevent  the  sale  of  the  said 
lands,  but  protesting  against  the  right  to  assess  or  tax  tiio  said 
lands,  paid  the  defendants  the  amount  of  the  said  taxes^  £100  lOs. 
9d.,  on  the  18th  November,  I860. 

On  the  first  day  of  May  1866,  the  treasurer  of  the  county  added 
10  per  cent  to  the  amount  of  the  tax  remaining  due  for  1864.  On 
the  let  day  of  May  in  each  subsequent  year  Uie  treasurer  added 
10  per  cent,  to  the  amount  remaining  due  for  taxes,  computing 
not  only  on  the  taxes  for  the  previous  year,  but  also  on  the  10 
per  cent  imposed  or  added  in  the  preceding  year. 

The  questions  for  the  opinion  of  the  court  were : 


1st  Were  the  lands  on  the  facts  stated  legally  liable  to  be  as- 
sessed and  taxed  for  county  municipal  purposes. 

2od,  in  adding  the  10  per  cent  to  the  amount  of  tax  due  on  the 
1st  of  May  in  each  year,  was  it  legal  to  compute  and  add  the  10 
per  cent  not  only  on  the  tax,  but  aUo  on  the  per  cent  added  on 
the  1st  of  May  of  the  preceding  year. 

If  the  oourt  should  be  ef  opinion  in  the  affirmative  Uiereof,  then 
the  plaintiff  agreed  that  a  judgment  should  and  might  be  entered 
against  him  of  nolle  protequi  immediately  after  the  decision  of  this 
case,  or  otherwise,  as  the  court  might  think  fit,  but  if  the  court 
should  be  of  opinion  in  the  negative  thereof  on  the  first  question, 
then  the  defendants  agreed  that  judgment  should  be  entered 
against  them  by  confession  for  XI 60  10s.  Od.,  with  interest  from 
the  18th  of  November,  1860,  immediately  after  the  decision  of  this 
case :  but  if  the  court  should  be  of  opinion,  in  the  affirmative  on 
the  first  question,  but  in  the  negative  on  the  second ;  then  the 
defendants  agreed  that  judgment  should  be  entered  against  them 
by  confession  for  £2  8s.  2d.,  with  superior  court  costs  of  suit  imme- 
diately after  the  decision  of  this  case,  or  qtherwise  as  the  court 
might  direct,  and  that  judgment  should  be  entered  accordingly. 

In  Hilary  Term  last  Riehardi,  Q.  C,  argued  the  case  for  the 
plaintiff,  and  cited  16  Vic,  ch.  182,  sec.  48;  Hendereony.  McLean^ 
6  U.  C.  Q.  B.  680 ;  Alexander  y.Bird,  8  U.  C.  C.  P.  689. 

WUeon,  Q.  C,  for  defendants,  cited  16  Vic,  ch.  169 ;  sec  6. 

DKAnm,  C.  J. — According  to  the  fltots  stated  in  the  speeial  case, 
the  i^aintiff  was  not  the  grantee  or  lessee  of  the  lands  in  question, 
nor  was  there  any  license  of  occupation  granted  to  him  in  respect 
thereof. 

The  Commissioner  of  Crown  Lands  mtght  perhaps,  under  16 
Vic,  ch.  182,  sec.  48,  have  returned  these  lots  as  ungranted  lots, 
of  which  no  person  had  received  permission  to  take  possesion, 
though  from  the  language  of  the  receipt  for  the  first  instalment  of 
the  purchase  money,  "  Uiat  no  timb^  should  be  used  upon  the 
premises  except  for  the  improvement  thereof,"  without  first 
arranging  with  the  agent  for  Crown  lands  or  paying  up  the  whole 
of  the  price ;  it  may  be  weU  inferred,  that  the  purchaser,  in  taking 
possession,  would  not  be  an  intruder  on  the  Crown  domain.  But 
it  would  appear  that  the  return  as  actually  made  by  the  Commis- 
sioner of  Crown  Lands,  in  which  he  sets  down  the  name  of  the 
plaintiff  as  purchaser,  is  not  within  the  terms  of  the  48th  section 
of  the  assessment  law  of  Upper  Canada. 

It  has  been  argued  that  the  24th  section  of  the  public  lands  act 
(Consol.  Btat  of  Canada,  oh.  22,  sec.  27,  since  repealed)  Is  appli- 
cable to  this  case.  This  section  required  the  Commissioner  of 
Crown  Lands  to  transmit  in  January  in  each  year  '*  to  the  regis- 
trar of  every  county  or  registration  district,  and  secretary-treasurer 
of  any  municipality  in  Liower  Canada,"  a  list  of  the  clergy  and 
Crown  lands  theretofore  or  thereafter  sold,  or  for  which  licences 
of  occupation  had  been  granted  in  such  country  or  registration 
dstrict,  and  upon  whicn  a  payment  had  been  made,  which  said 
lands  should  *'  liable  to  the  assessed  taxes  in  the  townships  in 
which  they  respectively  lie,  from  the  date  of  such  license  xit  sale." 

I  think  it  clear  that  this  enactment  was  not  intended  to  apply 
to  Upper  Canada.  The  assessment  act  for  that  part  of  the  pro- 
vince declared  what  lands  should  be  taxable,  and  provided  for  a 
return  to  the  treasurer  of  every  county  therein  of  lands  granted  or 
leased,  o^  in  respect  of  which  a  license  of  occupation  had  issued, 
and  the  9th  Vic,  ch.  84,  (Consol  Stat  U.  C,  ch.  89,  sec.  80,) 
required  a  return  fh>m  time  to  time,  to  each  registrar  in  Upper 
Canada,  of  the  names  of  all  persons  to  whom  Crown  grants  for 
lands  In  the  respective  counties  had  been  issued. '  Vfithout  these 
enactments  I  should  have  thought  the  plain  eonstmction  of  the 
sentence  made  the  words  "  Lower  ^Canada"  applicable  as  well  to 
the  registrars  as  to  the  secretary-treasurer,  and  with  them  I  think 
there  is  no  room  for  reasonable  doubt 

At  the  same  time  I  think  there  may  be  reason  for  concluding 
that  the  6th  section  of  the  public  land  act  (sec.  18  of  the  Consol. 
Stat)  was  mandatory  and  not  merely  permissive,  and  that  a 
license  of  occupation  should  be  issued  to  eveiy  person  wishing  to 
purchase  and  become  a  settler  on  any  public  land.  It  Is  needless 
to  enquire  whether  the  Commissioner  of  Crown  Lands  might  not 
haTo  read  the  word  "  and"  as  if  it  were  **  or,"  or  have  assumed 
that  every  purchaser  intended  to  be  a  settler,  since  the  last  act, 
28  Vic,  ch.  2,  sec  16,  removes  all  doubt  in  this  respect,  though 
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it  follows  the  form  of  langnago  used  in  the  previous  acta,  that  the 
GommisaioDer  of  Crown  Lands  may  issae  the  license  of  ooonpation. 

Subject  to  certain  ezceptiona  all  land  in  Upper  Canada  is  liable 
to  municipal  taxation.  One  of  these  exceptions  is,  all  estate  and 
property  belonging  to,  or  Tested  Ip,  Her  Majesty,  and  this  excep- 
tion Is  qualified  by  an  enactment  that  the  occupant  of  any  land 
belonging  to  Her  Majesty  shall  be  liable  to  taxation  for  the  land, 
(proTided  he  does  not  occupy  in  some  Officiid  character,)  but  the 
land  shall  not  be  chargeable  for  the  same. 

For  the  purposes  of  assessment  the  motiTe  for  requiring  a  return 
to  the  treasurers  of  lands  granted  or  leased,  or  for  which  a  license 
of  occupation  has  been  granted  iv  self-eTident  And  the  licenee  of 
occupation,  which  for  the,lieeneee*s  benefit  is  declared  to  heprvmd, 
facie  OTidence  of  possession,  is  no  doubt,  for  the  purpose  of  aaess- 
ment,  OTidenoe  that  he  is  occupant. 

But  the  case  shewed  that  the  plaittti£f  is  not  occupant  in  fact, 
nor  has  lie  a  license  of  occupation ;  and  the  land  is  neither  granted 
nor  leased  to  him.  I  do  not  see  that  by  the  fact  that  the  Commis- 
sioner of  the  Crown  Lands  has  made  a  return  of  his  name  in  a 
manner  not  pointed  out  by  the  act,  he  can  subject  him  as  occupant 
to  be  taxed  for  this  land.  The  land  itself  was  CTidentally  not 
chargeable,  and  the  plainti£f  was  not  occupant,  grantee,  or  lessee, 
the  tax  was  not  lawfully  imposed,  and  the  plaintiff  should  have 
judgment  on  the  first  question  submitted. 

We  baTe  not  oTcrlooked  the  29th  section  of  16  Vic,  ch.  159,. 
referring  to  locations  or  saleamade  prior  to  that  act,  three  months 
subsequent  to  the  passing  whereof  this  sale  was  made.  Section 
14  of  Consol.  Stat.  Canada,  eh.  22,  also  refers  to  sales  made /mbr 
to  the  14th  of  June,  1858. 

Fir  cur. — Judgment  for  plaintiff. 


Smith  v.  Thb  Co&pobation  of  tbk  Citt  ov  Toiionto. 

Bjf^aio-^l^nvn  Uoime,  oMon  for  bnaeh  of'^ftrfwliiun. 

Action  for  Illegally  depriTing  pUintlff  of  his  tarern  Uconm. 

The  d«ftnd»nU  pleaded  ttiat  that  plaintiff  carried  on  bosineai  under  a  by-law,  the 

proTiiioui  of  which  be  had  infirlnged,  and  thereby  his  Urenae  became  foifaited. 

Demurrer,  that  defendanta  had  no  power  to. pan  such  a  bY4aw. 
Hdd^  that  no  action  can  be  brought  for  the  infringement  of  a  by-law  till  one  month 

after  It  has  been  qnaahed. 

Writ  issued  the  6th  of  September,  1860. 

1st  count  of  declaration  stated  that  defendants  wrongfiiUy  de- 
priired  plaintiff  of  his  tayern  lioense. 

2nd.  That  defendants  assaulted  and  imprisoned  plaintiff,  &c. 

To  which  defendants  pleaded :  that  plaintiff  carried  on  his  busi- 
ness as  an  innkeeper,  under  lioense  from  defendants,  under  by-law 
No.  5,  passed  on  the  14th  of  February,  1859  ;  and  by  said  license 
plaintiff  was  bound  to  obey  and  fulfil  the  provisions  of  said  by4aw 
No.  5,  one  of  which  was  that  no  intoxicating  liquors  should  be  sold 
on  Sundays,  and  another  that  on  oonriction  of  breach  of  aforesaid 
condition,  that  in  addition  to  the  penalty  thereby  imposed,  the 
party  so  convicted  should  absolutely  forfeit  his  license ;  that  dur- 
ing the  continuance  of  said  license,  and  while  plaintiff  kept  such 
inn  under  it,  he,  the  plaintiff,  was  convicted  of  a  breach  of  the 
said  by-law  No.  5,  and  fined  in  the  sum  of  $40,  and  did  thereby 
forfeit  his  said  liceuse  under  said  by-law,  which  is  the  deprivation 
alleged  in  the  first  count  of  the  declaration.  To  which  plea  plain- 
tiff demurred,  on  the  grounds  that  the  defendants  had  no  power 
according  to  law  to  pass  such  by-law,  or  to  deprive  plaintiff  of  his 
license  for  the  alleged  offence. 

Joinder  in  demurrer. 

HaUinaiit  for  plaintiff,  referred  to  Consol.  Stat.  XT.  C,  cap.  126» 
sees.  1,  9,  16,  20,  p.  991 ;  Whitfidd  v.  S,  E,  Ry.  Co,^  4  Jur.  N.S* 
688,  Q.  B. ;  27  Law  Jour.,  Q.  B.  229. 

Adam  WOaon,  Q.  C,  for  defendants,  referred  to  Con.  Stat.  XT.C. 
cap.  54,  sec.  254,  et  aeq. 

DrApib,  C.  J. — No  exception  has  been  taken  to  this  declaration. 
The  only  question  raised  before  us  is,  whether  the  plea  justifying 
what  is  complained  of  is  sufficient — in  other  words,  whether  the 
defendants  had  legal  authority  to  pass  the  by-law  set  out  in  the 
plea. 

But  there  is  no  averment  by  plaintiff  in  reply  to  the  plea  that 
the  by-law  has  been  quashed ;  and  conceding,  for  the  argument's 
sake,  that  it  was  t^r a  viret,  still,  by  sec.  202,  no  action  can  be 


brought  until  one  month  after  the  by-law,  **  illegal  in'  whole  or  in 
part,"  has  been  quashed. 

If  the  by-'law  is  legal,  it  does  not  authorise  the  defendants  to 
deprive  the  plaintiff  of  his  lioense,  but  it  absolutely  forfeits  the 
license  by  its  own  inherent  force,  on  certain  facts  b^g-  estaln 
lished.  This  forfieiture  is  the  thing  comj^lained  of  in  the  declara- 
tion, for  that  is  the  only  meaning  I  can  place  on  it  The  neueBsary 
facta  are  averred,  and  the  plaintiff  admits  then. 

*  If  the  by-law  is  iUegal,  but  not  quashed,  the  action  wbuld  not 
be  maintainable  under  tiie  202ad  section,  aboye  referred  to.  The 
plea,  it  is  true,  does  not  aver  that  the  by-law  was  in  foree  when 
the  defendants  did  the  act  complained  of,  but  sets  up  that  the 
plaintiff  got  his  license  under  a  certain  by-law,  and  by  his  license 
bound  himself  to  obey  the  provisions  of  that  by-law,  and  shows 
that  it  absolutely  forfeits  the  license  under  certain  cireumstanoes. 
So  that  either  way  the  demuirer  fails. 

Mr.  Hallinan,  in  support  of  the  demurrer,  referred  to  ^e  Con. 
Stats.  U.  C.  cap.  126.  The  defendants  are  the  Corporation  of  the 
City  of  Toronto,  which  corporation  is  not  a  Justice  of  the  peace, 
nor  an  officer,  nor  a  person  fulfilling  a  public  duty  arising  out  of 
the  common  law,  or  imposed  by  act  of  Parliament,  so  far  as  the 
subject  matter  stated  in  the  declaration  is  concerned.  And  it  does 
not  appear  to  me  that  the  12th  section  of  Consol.  Stats.  U.  C.  cap. 
2,  which  enacts  that  the  word  "  person  "  shall  include  any  body 
corporate  or  politic,  or  party,  **  to  whom  the  context  appUea,"  affects 
this  question,  for  I  think  the  whole  frame  of  cap.  126  excludes  its 
application  to  the  case  of  a  corporation. 

Fer  0ttr.— Judgment  fbr  defendant. 


Muia  V.  LAwan  bt  al.  (Executors.) 

iVwmAMOfy  tuiu—Band  ffiven  ^y  exeeiUan  en  an  aeeenmHnff  f)r  balanee  due  on 

certain  pnmAuory  imUm  made  hy  Uttator-^Hmo  far  «n 

exttnguisfuunt  qf  the  original  debL 

Dedaratlon  on  three  promiBaoiy  notea  given  by  testator  In  htoUft  time  tot  £91 5f.> 

£65,  and  £40 16e.,  reepectiTely. 
Plea,  that  after  testator  died  and  the  notes  fell  dne,  the  plaintiff  and  defendants, 

aeeennted  together  and  stniek  a  balanee,  forwhlch,  the  defendants  gave  their 

bond  to  pay  out  of  the  fbrst  moneys  they  noold  receive  flrom  the  estate  wtthin 

eighteen  months. 
&M  bad,  as  not  shewn  to  be  gitsn  tn  satlsfHetion  of  ths  notes  or  of  cross-demands 

4uid  eannot  therslbro  be  pleadM  i^  ^more  than  a  paytaent' pro'  ta$ao  for  the 

-amoonftofit.  • 

(RT^aiVlo.) 

Declaration  agidnst  executors  on  threa  promissory  notes  made  by 
testator,  one  for  £21  6s.,  payable  twenty-four  months  after  date, 
(Ist  January,  1866,)  the  second  for  £66,  with  interest,  payable 
twelve  months  after  same  date.  The  third  fbr  £40  16s ,  with 
interest,  payable  twelve  months  after  date,  11th  Febroaiy,  1869. 

Plea,  that  alter  the  testator  died  and  the  notes  fell  due,  defen- 
dants, as  executors,  and  plaintiff  aoooonted  together,  of  and  con- 
eeminrg  the  said  notes  and  divers  sums  of  money  then  due,  and  to 
become  due,  firom  defendants  as  such  executors  to  plaintiff,  and  of 
and  concerning  divers  snms  of  money  received  by  plaintiff  on  ac- 
count of  the  said  notes.  And  upon  such  accounting  the  defendants 
were  found  to  be  indebted  to  the  plaintiff  in  £100.  And  thereupon 
it  was  agreed  t^at  defendants  should  give  to  plaintiff  their  bond 
for  payment  of  the  said  sum,  out  of  the  first  moneys  that  should 
come  to  their  hands  within  eighteen  months  after  the  making  of 
the  said  bond,  and  thereupon  defendants  did  become  bound  by  their 
writing  obligatory  sealed  with  their  seals,  and  now  in  plaintiffs 
custody,  to  pay  plaintiff  the  said  money  that  should  come  to  their 
hands  within  eighteen  months  as  aforesaid. 

Averment,  that  the  Mghteen  months  have  not  expired,  and  that 
the  bond  is  in  full  force. 

Demurrer. — That  the  plea  does  not  aver  that  it  Was  «ver  agreed 
that  the  pUintiff  should  take  the  bond  in  satisfaction  of  the  causes 
of  action  declared  on,  and  that  neither  accord  nor  satisfaction  is 
alleged  in  the  said  plea. 

R,  A.  ffarrieon  supported  the  demurrer.  The  pleA  does  not 
shew  cross-accounts — it  does  not  shew  any  satisfaction  of  the  notes, 
or  any  other  bar,  and  if  the  bond  was  intended  as  a  satisfaction,  it 
does  not  shew  that  plaintiff  accepted  it  as  such.  The  plaintiff  is 
placed  in  no  better  condition  than  before.  The  plea  is  bad  in  form. 
The  bond  is  not  the  personal  bond  of  defendants.  The  accounting  is 
all  on  one  side,  and  is  therefore  no  bar.    There  is  no  consideration 
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flbtwn  for  the  aocouDting,  and  the  deolaration  shews  a  larger  snm 
due  than  the  plea  meets.  He  cited  Smith  t.  i'a^e,  16  M.  &  W.  688 ; 
Callander  t.  Howard,  10  C.  B.  290 ;  Perry  t.  Attwood^  6  B.  &  B. 
691 ;  Flockton  t.  Ball,  14  Q.  B.  880,  and  S.  C.  in  error,  16  Q.  B. 
1029 ;  Brown  t.  Janes,  17  U.  G.  Q.  B.  60. 

J,  Bellf  (Toronto,)  contra,  cited  Feam^.  Cochrane,  4  C.  B.  274; 
Jamei  t.  WiUiame,  18  M.  &  W.  828 ;  Evant  t.  Powie,  1  Esoh.  601. 

Dhapib,  C.  J. — The  plea  is  pleaded  in  bar,  and  if  it  contains  a 
good  defence,  it  mnst  be  to  the  whole  action,  for  if  it  be  a  suspen- 
sion of  the  right  to  sne  upon  these  notes,  it  will,  I  apprehend,  be 
an  extingnishment  of  the  claim  altogether  (See  BoUomley  t.  Nut- 
tall^  6  0.  B.  N.  S.  122 ;  Ford  t.  Beeeh,  11  Q.  B.  862,  and  the  oases 
there  referred  to.) 

In  substance  the  plea  amounts  only  to  this,  that  in  consideration 
that  the  defendants,  who  are  executors  of  Alexander  Muir,  and  are 
sued  in  that  character,  on  three  promissory  notes  given  by  the 
testator,  gave  their  bond  for  payment  of  a  certain  sum,  alleged  to 
be  the  balance  due  after  deducting  certain  payments,  out  of  whai- 
CTor  moneys  they  should  recelTC  from  the  testator's  estate  within 
eighteen  months  after  the  bond  was  given,  the  plaintiff  should  give 
time  for  the  eighteen  months.  If  no  moneys  are  receiired  from  the 
testator's  estate  during  that  period  the  bond  will  be  of  no  Talue  to 
the  plaintiff,  and  the  defendants  will  be  under  no  personal  liabili- 
ty. It  is  a  merely  conditional  undertaking  of  the  defendants  as 
indlTiduals,  and  gives  the  plaintiff  no  other  or  higher  remedy 
against  the  testator's  estate. 

It  is  not  set  up  by  this  plea  that  the  bond  was  given  and  accept- 
ed as  a  eatUf action  of  the  original  demand.  But  it  is  introduced 
by  a  statement  that  the  defendants,  as  executors,  and  plaintiff 
accounted  together  of  and  concerning  the  said  notes,  and  of  and 
concerning  divers  sums  of  money  due,  and  to  become  due,  from 
defendants  as  executors  to  the  plaintiff,  and  of  and  concerning 
divers  sums  of  money  received  by  plaintiff  on  account  of  these 
notes ;  that  a  balance  was  struck  and  thereupon  defendants  agreed 
to  give  this  bond. 

It  is  not  very  easy  to  understand  on  what  ground  the  defence  is 
really  meant  to  be  rested — whether  that  the  striking  a  balance  as 
set  forth  gave  a  new  cause  of  action  founded  on  that  stating  of 
accounts,  and  the  implied  promise  of  the  defendants  to  pay  the 
ascert^ned  balance,  or  that  the  plaintiff  took  this  bond  as  a  secu- 
rity for  the  original  demand  payable  at  a  future  day,  and  cannot, 
until  this  security  is  due  and  unpaid,  sue  for  the  original  demand. 

It  does  not  appear  to  me  sustainable  on  either  ground.  There 
is  no  averment  of  an  aoooanting  respecting  cros8-</«mafi42t  of  the 
defendants  against  the  plaintiff;  for  the  accounting  respecting 
paymtnte  made  upon  the  notes,  or  any  of  them,  would  not  UX\ 
under  thai  category,  and  could  furnish  only  a  defence  pro  tanto, 
and  not  operate  to  extinguish  the  right  of  action  on  the  notes,  and 
the  authorities  referred  to  apply  to  negotiable  securities,  which, 
being  accepted  for  the  original  demand,  may  be  deemed  payment 
for  the  time,  a  conclusion  which  never  can  be  drawn  from  the 
giving  and  accepting  such  a  bond,  as  the  plea  states.  I  think  the 
plaintiff  is  entitled  to  judgment  on  this  demurrer. 


IN  CHANCERY. 


(ReporUd  by  RiOBAao  Buzluitq,  Stq ,  StudeiU^O'Law.) 

HxBKiOK  Y.  Thi  GRAin>  Tbukk  Railway  Cokpant. 

Orand  Ihtnk  BaUwiSf  Oampanjf—Bightt  <if  prffertnet  htmdSdders. 

Hdd,  1.  That  nnder  ProWncial  Statutes  12  Vie.,  eap.  29,  18  Tic.  cap.  174,  and 
19  A  20  Vie.  cap.  Ill,  tha  pref«renee  bondholdera  of  tha  Qrand  Trunk  Railway 
Company  are  un  the  poaiUon  of  preferred  erediton^  having  a  Uen  on  the  road 
and  all  the  workM  and  property  of  the  railway. 

2.  That  the  rights  of  the  pn»lerenoe  bondholdera,  thns  created,  are  not  Impaired 
by  aojsubeeqnent  enactments,  and,  If  anything,  confirmed  by  stat,  22  Vic  e.  52. 

8.  That  the  bondholders  can  instltate  a  salt  to  restrain  the  directors  from  apply- 
ing Uie  earnings  of  the  road  in  any  otiicr  wiqr  than  In  the  order  appointed  by 
the  acts. 

4.  That  the  bondholdera,  having  a  lion,  are  not  obliged  to  submit  to  payment  of 
past  debts  which  the^lreetora  neglected  to  pay. 

(Monday,  17th  Jane,  1861.) 

The  bill  in  this  oause  was  filed  by  George  Herrick  (on  behalf  of 
himself  and  all  other  shareholders  in  the  Grand  Trunk  Railway 
Company  of  Canada,  ezoeptiog  the  defendants  hereinafter  named, 
who  are  such  shareholders),  against  the  Grand  Trunk  Railway 


Company  of  Canada : — ^The  Hon.  John  Ross,  Thomas  E.  Blaokwell, 
Sir  Etienne  Taoh6,  ThonfM  E.  Campbell,  The  Hon.  James  Ferrier, 
The  Hon.  George  Crawford,  James  Beaty,  Thomas  Gibbs  Ridout, 
William  Cayley,  and  The  Hon.  John  Hillyard  Cameron. 

The  plaintiff,  as  a  shareholder  in  the  Grand  Trunk  Railway 
Company  of  Canada,  claimed  to  be  entitled  to  all  the  powers  and 
pririleges  of  a  shareholder,  having  tweWe  shares  in  the  under- 
taking.   The  prayer  of  his  bill  was  as  follows : 

1st.  That  it  may  be  declared  that  under  the  cironmstanoee  in 
the  bill  mentioned,  the  weekly  and  other  earnings  of  the  said  road 
should  be  applied,  after  the  payment  of  the  ordinary  and  current 
expenses  of  managing,  maintaining  and  working  the  said  road,  in 
and  towards  the  purchase  and  acquisition  of  such  rolling  stock, 
plant,  stores,  and  other  appliances,  as  may  be  requisite  for  the 
more  efficient  working  of  the  said  railway,  and  in  and  towards  the 
payment  and  discbarge  of  the  floating  debt  of  the  said  company, 
in  preference  to  and  l^fore  any  payment  in  respect  of  the  prefer- 
ential bonds,  or  the  interest  thereon,  or  any  part  of  the  funded 
debt  of  the  company. 

2nd.  That  the  defendants,  the  directors  of  the  company,  may 
be  restrained  ttoifi  any  other  application  or  appropriation  of  the 
earnings. 

8rd.  That  (if  necessary)  for  the  purposes  aforesaid,  «11  proper 
directions  may  be  given,  and  accounts  taken. 

4th.  That  the  plaintiff  may  have  such  ftirther  and  other  r^ef 
in  the  premises  as  tiie  nature  and  cireumstancee  of  the  case  may 
require,  and  to  the  court  shall  seem  meet. 

Oalt,  for  plaintiff,  submitted  that  12  Vic  cap.  29,  was  largely 
referred  to  in  all  the  subsequent  acts  relating  to  the  Grand  Trunk, 
and  argued  that  it  was  most  important  to  be  considered  in  refer- 
ence to  the  plaintiff's  case,  urging  upon  the  court  that  particular 
attention  should  be  giyen  to  its  proTisions.  Referring  to  the  first 
section,  he  argued  that  the  payment  of  the  interest  guaranteed  by 
the  Protince  should  be  the  first  charge  upon  the  tolls  and  profits 
of  the  company ;  and  particular  stress  was  laid  upon  the  circum- 
stance, that  by  the  pronsions  of  this  act,  the  fund  out  of  which  the 
interest  on  sums  guaranteed  was  to  be  paid,  was  out  of  the  '*  tolls 
and  profits"  of  the  company,  and  to  secure  this  a  lieu  was  giTcn 
on  the  **  property  "  In  the  following  terms  of  this  section : 

**  That  the  ProTinoe  shall  hate  the  first  hypothec,  mortgage  and 
lieu,  upon  the  road  tolls  and  property  of  the  company,  for  any  sum 
paid  or  guaranteed  by  the  ProTinoe." 

He  also  referred  to  14  &  16  Vic.  cap.  78»  sees.  19,  20,  22,  24^ 
commenting  at  length  on  their  proTisions. 

He  then  referred  to  sees.  2  &  3  of  18  Vic.  cap.  74. 

He  next  contended  that  as  the  charge,  hypothec,  and  lien  in 
faTor  of  the  Crown,  by  18  Vic,  shall  hate  the  same  preference  and 
priTilege,  and  shall  be  sulgect  to  the  same  incidents  as  to  redemp- 
tion and  otherwise  as  the  charge,  hypothec  and  lien  in  favor  of  the 
crown  for  claims  arising  out  of  the  Provincial  guarantee,  and  that 
such  payments' were  to  be  paid  out  of  the  profits.  As  to  what  are 
'*  profits,"  he  referred  to  Corry  v.  The  Londonderry  and  SnniskiUan 
Railway  Company,  7  Jur.  N.  S.  608.  In  this  case  it  was  held  that 
debts  incurred  by  a  railway  company  for  rails,  stations,  and  the 
like,  and  which,  if  there  had  been  funds,  would  have  been  paid  at 
the  time  they  were  incurred,  form  a  first  charge  upon  the  profits 
of  the  company;  and  that  guaranteed  preference  shareholders 
are  entitled  to  be  paid  arrears  of  dividends,  without  interest  in 
priority  to  those  shareholders  over  whom  they  have  a  preference. 

EsTBN,  V.  C. — Do  you  contend  that  this  case  intends  to  refer  to 
all  debts  incurred  in  the  past,  and  th  be  incurred  in  the  future,  for 
working  the  road,  and  for  the  purchase  and  payment  of  rolling 
stock,  &c.  ? 

Oalt, — Tes,  most  unquestionably,  that  is  our  contention. 

EsTBir,  V.  C. — A  bond  to  complete  the  undertaking— would  it  be 
a  debt  referred  to  in  this  judgment  ? 

Oalti — No,  I  suppose  not  I  refer  to  section  8  of  the  act  of 
1856,  19  &  20  Vic  cap.  Ill,  and  particularly  to  20  Vic  cap.  11, 
sec  4. 

Mr,  Oalt  continued.  You  will  observe  that  the  Province  fore- 
goes all  interest  on  its  claim  against  the  company  until  the  *'  earn- 
ings and  profits  "  of  the  company  shall  be  sufficient  to  do  certain 
things ;  and,  first,  all  expenses  of  managing,  working  and  main- 
taining the  works  and  plant  of  the  company  are  to  be  paid. 
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EsTBN,  Y.  C. — All  expenses  must  be  previously  deducted  before 
the  Qovernment  postponed  its  lien.  It  seems  to  imply  that  unless 
the  Qovemment  made  this  concession,  they  were  entitled  to  receive 
interest,  but  they  forego  the  interest.  The  GoTernment,  as  I  un- 
derstand it,  Mr.  Gait,  conc6de  nothing. 

Mr,  Oalt  referred  to  22  Vic.  cap.  68,  sees.  4  &  6,  and  continued : 
I  refer  you  with  confidence  to  these  sections.  The  company  may 
issue  any  amount  of  bonds  it  pleases.  I  contend  that  the  Proyinoe 
has  not  transferred  any  right  to  the  preference  bondholders ;  and 
all  the  Proyince  has  done  in  the  matter  of  preference  bonds  is  just 
this :  The  Province  has  said,  **  When  there  is  anything  to  pay 
us,  you,  preference  bondholders,  shall  have  it."  But  when  refer- 
ence is  made  to  that  act  to  which  I  have  referred,  as  to  the  order 
of  appropriation  of  the  earnings — when  regard  is  had  to  the  deduc- 
tions made  by  the  Legislature— I  say  it  was  intended  by  the 
liCgislature,  by  those  deductions  for  expenses  of  managing,  work- 
ing and  maintaining,  to  provide  for  the  creditors  of  the  company. 
And  if  this  were  not  so,  all  I  can  say  is,  that  the  Legislature  have 
appropriated  the  earnings  of  the  company  for  all  time  to  come, 
and  have  left  no  fund  whatever  for  the  payment  of  creditors.  .  I 
refer  to  Ru99eU  v.  The  Eatt  Anglian  Railway  Company,  6  Railway 
Cases,  541. 

Sp&aqob,  V.  G. — Do  you  understand  that  floating  debt  means 
every  unsecured  debt  ? 

Oalt. — Yes ;  I  presume  it  is  so. 

EsTKN,  Y.  0. — As  I  understand  your  argument,  there  are  three 
classes  of  debt  which  yoc  contend  should  be  paid  before  the  interest 
is  paid  on  the  preference  bonds.  Ist.  The  debts  for  constructing 
the  lihe,  which  were  incurred  before  the  act  authorizing  the  issue 
of  the  preference  bonds  had  passed.  2nd.  The  expenses  of  man- 
i^ging*  working  and  maintaining,  in  arrear,  and  also  incurred 
before  the  said  act  had  passed.  8rd.  Similar  debts  incurred,  and 
to  be  incurred  since  the  said  act  had  passed* 

OalL — That  is  our  contention. 

Spsagob,  Y.  C. — ^What  are  the  costs  of  construction,  when  the 
rails  are  down,  or  when  the  road  commences  running  ? 

Oalt. — I  cannot  say  what  may  be  said  to  be  the  costs  of  con^ 
Btrnction ;  nor  does  it  much  matter,  as  the  debts  for  construction 
are  almost  all  paid.  I  suppobC  if  a  bridge  break  down,  the  com- 
pany would  be  bound  to  repair  it,  and  the  costs  for  doing  so  would 
be  a  proper  charge  to  be  paid  as  expenses  of  managing,  working 
and  maintaining. 

EsTBK,  Y.  C. — I  really  don't  know  what  the  Legislature  may 
have  meant  to  say — I  do  know  what  it  has  said. 

Adam  Crooke  next  addressed  the  court  on  the  part  of  the  plain- 
tiff, add  called  attention  particularly  to  the  frame  of  the  suit.  He 
referred  to  23  Beavan,  212,  k  Drewry's  Equity  Pleader,  57,  and 
contended  that  the  bill  was  properly  framed,  and  that  the  plaintiff, 
qu&  a  shareholder,  had  a  right  to  the  relief  sought  by  the  bill.  He 
referred  to  Corry  v.  The  Londonderry  and  EnnitkUlen  Railway 
Company,  and  directed  attention  to  the*  consideration  that  the 
Grand  Trunk  preference  bondholders'  rights  were  in  the  nature  of 
a  lien  on  the  "  profits"  of  the  railway,  and  argued  that  there  was 
no  difference  between  preference  bondholders  and  preference 
shareholders ;  that  a  railway  mortgage  was  in  the  nature  of  a 
Welsh  mortgage ;  that  while  the  dry  right  to  have  a  receiver 
remained  to  the  bondholder  or  mortgagee,  yet  he  could  neither  sell 
nor  foreclose.  Mr,  Crooke  also  remarked  on  the  circumstance  that 
no  sinking  fund  was  provided  for  the  payment  of  the  principal  of 
these  preference  bonds. 

EsTBN,  Y.  G. — I  suppose  it.  was  intended  that  the  company 
should  start  free  and  clear  of  debt,  and  that,  the  interest  being 
regularly  paid,  little  trouble  would  ensue.  It  is  remarkable,  how- 
ever, and  somewhat  important,  that  a  sinking  fund  wm  not  pro- 
vided for. 

Spbaoqb,  Y.  C. — The  bonds  are  payable  on  a  day  certain. 

Crooke, — ^Yes,  in  twenty  years.  I  refer  to  Crawford  v.  North 
Edetem,  4  K.  &  J.,  23  Jur.  1093. 

Alex,  McDonald  appeared  for  the  directors  and  the  company. 
The  company,  he  considered,  were  quaei  trustees  of  the  earnings 
of  the  road,  and  they  desired  to  dispense  those  earnings  strictly  in 
accordance  with  the  acts  of  Parliament  He  said  that  trustees 
were  entitled  to  come  to  this  court  for  advice  and  relief  when 
threatened  by  actions.     The  company  being  trustees  for  the  dis- 


tribution of  the  earnings  of  the  road,  the  question  is,  where  are 
they  10  begin  ?  There  is  no  difficulty  when  a  starting  point  has 
been  obtained,  but  th^  difficulty  is  to  arrive  at  a  correct  starting 
point,  and  hence  the  desirability  of  a  decision  of  this  court  upon 
the  subject.  The  directors  of  the  company  have  a  plan  which  they 
are  prepared  to  act  upon.  Mr.  McDonald  argued  that  this  bill 
was  sustainable,  and  it  would  have  been  equally  so  if  filed  by  the 
company  or  the  directors,  as  it  has  been  by  a  shareholder.  As  to 
the  preference  bondholder  who  is  a  party,  Mr.  McDonald  contend- 
ed that  the  decree  to  be  pronounced  in  this  suit  would  certainly 
bind  him.  If  the  decree  should  be  that  the  defendant  Cameron  is 
to  be  paid,  then  he  (Mr.  Cameron)  would  no  doubt  be  strenuous  in 
his  contention  to  support  such  a  decree ;  but  if,  on  the  other  hand, 
the  decree  should  be  that  the  debts'^pf  the  company  must  be  first 
paid,  then,  without  doubt,  Mr.  Cameron  will  be  bound. 

EsTBN,  Y.  C. — Mr.  Cameron  is  a  holder  of  preference  bonds 
resident  in  this  country.  Can  he  represent  those  in  England  ? 
Cannot  a  bondholder  resident  here  have  views  and  wishes  in  which 
those  resident  in  England  may  not  agree  ? 

McDonald. — I  think  not  If  the  principle  of  representation  is 
applicable,  the  other  parties  resident  in  England  must  be  bound 
by  any  decree  mad»  against  Mr.  Cameron. 

EsTBN,  Y.  C. — This  court  will  not  make  a  decree  which  can  be 
upset  next  week. 

McDonald, — The  company  and  its  directors  desire  that  the  deci- 
sion to  be  pronounced  in  this  suit  shall  be  final.  Mr.  McDonald 
then  referred  to  the  act  of  1857,  20  Yic.  cap.  11,  and  reading  sec. 
4,  contending  that  the  true  construction  of  that  section  was,  that 
all  the  earnings  of  tl\e  company  should  go  to  pay  debts  in  the  first 
instance. 

EsTBv,  Y.  C. — As  I  have  before  observed,  Mr.  McDonald,  th9 
Legislature  supposed,  and,  we  may  take  it,  intended,  that  the  road 
started  clear  of  all  debt ;  and  if  this  had  been  a  fact,  the  construc- 
tion of  this  act,  20  Yic.  cap.  11,  sec.  4,  would  be  easy  enough ;  and 
there  being  no  sinking  fund  provided,  it  seems  to  me  as  if  the  pre- 
ference bonds  were  in  fact  perpetual- annuities. 

McDonald, — But  again,  I  do  not  know  that  I  need  trouble  you 
with  further  reference  to  those  acts  which  have  been  so  frequently 
mentioned  in  the  course  of  this  argument.  I  think  we  get  over  all 
difficulty  by  refering  to  an  act  which  was  passed  last  session,  and 
I  beg  you  to  refer  to  the  safaie. 

Strong, — If  that  act  is  referred  to,  I  must  consider  whether  I 
can  retain  my  brief.  My  learned  friend  must  not  take  me  by  sur- 
prise. I  have  not  seen  the  act ;  it  is  not  yet  printed  ;  and  it  was 
understood  that  that  subject  should  not  be  referred  to. 

The  Court. — ^The  acts  of  last  session  are  printed,  and  are  in 
court  We  had  better  see  the  ac^  Mr.  McDonald,  and  hear  what 
you  have  to  say  upon  it. 

McDonald  read  from  an  act  passed  last  session,  cap.  17,  entitled 
**  An  Act  to  explain  and  amend  the  Railway  Act"  The  8th  section 
he  relied  upon,  is  as* follows :  ^  ' 

**  The  interest  of  the  purchase  money  or  rent  of  any  real  pro- 
perty acquired  or  leased  by  any  railway  company,  and  necessary 
to  the  efficient  working  of  such  railway ;  and  the  price  or  purchase 
money  of  any  real  property  or  thing,  without  which .  the  railway 
could  not  be  efficiently  worked,  shall  be  considered  to  be  part  of 
the  expenses  of  working  such  railway,  and  shall  be  paid  as  such 
out  of  the  earnings  of  the  railway." 

EsTBV,  Y.  C. — Is  that  a  declaratory  act,  and  does  it  apply  ? 

McDonald. — I  think  I  shall  be  able  to  shew  that  it  does  apply ; 
and  I  refer  to  WHeon  v.  Whatley,  1  T.  &  H.  486 ;  a  decision  of 
Mr.  Y.  C.  Page  Wood,  which  I  think  carries  the  application  to  the 
present  case  completely. 

The  CouBT. — What  definition  do  you  give  to  the  word  "  thing." 

McDonald, — The  case  I  have  cited  gives  the  definition ;  and  I 
contend,  upon  the  authority  of  that  case,  that  a  *<  locomotive  "  is 
a  "thing,"  within  the  meaning  of  the  act 

Oalt  objected  to  any  reference  being  made  to  this  statute.  He 
considered  that  it  did  not  apply,  and  he  did  not  wish  that  it  should 
be  made  any  part  of  his  case.  • 

McDonald  concluded  his  argument  by  a  general  reference  to  the 
position  of  the  company  and  directors  in  this  litigation,  and  re- 
viewed the  points,  which,  as  submitted,^  established  the  views  he 
had  taken  of  the  case. 
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8,  H.  Strong. — I  appear  for  the  Hon.  John  HiUyard  Cameron, 
who  is  made  a  party  defendant  in  the  interest  of  the  preference 
bondholders.  I  need  not  recapitulate  the  yarioas  statates  which 
have  been  so  fyeqnently,  in  the  course  of  this  argument,  brought 
before  the  attention  of  the  court  Mr.  Gait  has  exhausted  all  that 
I  need  say  on  the  question  of  extracts  f^om  the  statutes.  To 
my  mind,  the  question  is  one  of  construction — the  construction 
of  the  5th  section  of  the  act  22  Vic.  cap.  68.  I  take  the  prac- 
tical question  for  consideration  to  be,  whether  the  directors  hate 
a  right  to  pay  any  debts  other  than  mere  current  expenses — 
working  expenses.  These,  I  submit,  must  be  met  and  paid. 
And  what  are  working  expenses  !  They  are  easily  described.  I 
understand  working  expenses  to  comprise  wages  to  employees, 
wood  and  oil,  necessary  to  %ork  the  line,  repairs  of  rolling 
stock,  and  the  maintenance  of  the  permanent  way.  And  how 
can  it  be  otherwise  T  The  acts  clearly  provide  how  the  company 
are  to  pay  their  debts,  and  indicate  the  fund  to  be  employed  for 
that  purpose.  The  company,  by  their  acts,  hare  power  to  raise 
capital  by  contribution  and  by  loan ;  and,  reading  the  acts  by 
the  light  of  an  ordinary  commercial  understanding,  the  interpre- 
tation is  clear.  Take  the  case  of  a  partnership,  which  I  submit 
is  a  proper  illustration.  Suppose  that  the  profits  thereof  are 
mortgaged — profits  to  be  hereafter  made— can  the  mortgagors, 
the  partners,  use  the  capital  of  the  partnership  for  purposes  for- 
eign to  their  trade  ?  Certainly  not ;  Uie  capital  cannot  be  so  used. 
And  now  refer  to  20  Vic.  cap.  11,  sec.  4,  and  the  force  of  my  illus- 
tration is  apparent.  The  share  capital  was  limited,  but  there  was 
no  restriction  to  the  loan  capital ;  and  the  section  last  referred  to 
goes  to  show  clearly  how  the  income  of  the  railway  was  to  be 
applied,  after  deducting  working  expenses.  Mr.  Strong  contended 
that  Russell  t.  East  AnffUan  Railway  wss  inapplicable.  He  also 
reriewed  Corry  t.  The  Londonderry  and  EnniskUUn  Railway  Com" 
pany,  and  pointed  out  that  that  case  was  as  to  the  distribution  of 
profits  as  between  ehareholdere,  while  this  case  was  as  between  ere- 
ditore.  And  here  again  he  referred,  by  way  of  illustration,  to  the 
case  of  a  partnership,  arguing  that  as  a  dirision  of  profits  between 
shareholders  (i.  e.,  partners),  the  case  of  Corry  t.  Londonderry 
was  sustainable^  but  urging  the  great  and  grave  distinction  between 
that  and  this  case.  He  also  urged  that  the  act  of  1858  (22  Vic. 
cap.  52)  superseded  the  act  of  1857  (20  Vic.  cap.  11) ;  that  in  the 
act  of  1858  there  were  not  any  conditions ;  that  the  order  of  appli- 
cation of  earnings,  after  payment  of  working  expenses,  was  clear, 
and  that  the  first  payment  thereafter  was  to  be  made  by  payment 
of  interest  to  the  preference  bond)iolders ;  that  this  act  gave  them 
a  title  eyen  as  against  judgment  creditors ;  and  that  the  lien  of  the 
Proyince  absolutely  yested  in  them.  He  referred  to  the  frame  of 
this  suit ;  and  as  to  defendants  by  representation,  referred  to 
Calyert  on  Parties,  41. 

Edward  Slake  followed  on  the  part  of  Mr.  Cameron,  in  the  in- 
terest of  the  preference  bondholders.  The  lien  of  the  crown,  or 
that  of  the  preference  bondholders,  or  both,'  extending  to  every- 
thing owned  by  the  company,  the  etecution  creditors  would  be 
restrained  fVom  levying,  at  the  instance  of  these  parties,  and  there- 
fore the  damage  alleged  by  the  bill  would  not  arise  in  fact.  The 
lien  of  the  bondholders  was  practically  a  first  lien,  not  on  the  pro- 
fits, but  on  the  road  and  e^cts  of  the  company ;  and  the  bond- 
holders were  entitled  independently  of  the  act  of  1858,  to  a  receiver 
of  the  profits,  on  default  of  payment  of  interest  or  principal.  The 
clear  intention  of  the  Legislature  was,  that  the  company  should 
construct  and  equip  the  road  by  means  of  the  borrowing  powers 
conferred  under  the  various  acts,  and  there  was  no  intention  that 
the  company  should  go  into  debt  to  contractors  or  others  for  con- 
struction, except  by  means  of  these  borrowing  powers. 

The  result  of  the  plaintifTs  contention  would  be  to  give  the 
company  power  to  postpone  all  holders  of  securities  by  the  simple 
expedient  of  going  into  debt,  and  the  bondholders  would  be  better 
off  if  they  had  nothing  to  look  to  save  the  company's  promise  to 
pay.  The  words  of  theiact  of  1858  were  clear,  and  it  was  mani- 
fest  that  under  them  the  bondholders  were  entitled  to  all  the 
earnhigs  except  what  were  applicable  to  the  expenses  of  manage- 
ment and  maintenance.  This  was  really  a  suit  between  the 
execution  creditors  and  the  bondholders,  and  the  former  were 
necessary  parties  to  the  litigation,  as  were  also  the  other  classes 
of  creditors.    If  the  act  of  last  session  applied,  it  was  clearly  fktal 


to  this  bill ;  as  it  was  prospective  and  did  not  assist  the  present 
execution  creditors,  while  it  indicated  that  the  pre-existing  law 
was  in  favor  of  the  bondholders.  Corry* e  case  is  not  an  authority, 
the  plaintiff  being  a  shareholder,  and  the  question  beine  as  to  the 
application  between  shareholders  of  the  profits.  The  proper 
course  for  the  company  was  to  exercise  its  borrowing  powers,  and 
thus  to  pay  the  construction  debts.  It  was  no  excuse  to  say  that 
these  powers  could  not  be  exercised.  The  answer  to  that  was, 
that  the  UaMUties  should  not  have  been  incurred  until  the  means 
to  pay  had  been  provided  by  the  exercise  of  these  powera,  which 
were  the  only  means  to  which  the  creditors  could  look  for  relief. 

Adam  Crooks  now  interposed,  and  begged  to  refer  to  LuU^  on 
Partnersh^,  pp.  419,  777,  778. 

Oalt  rose  to  reply,  but  inasmuch  as  both  Strong  and  Blake  had 
not  referred  to  the  Railway  Clauses  Consolidation  Amendment  Act, 
the  Court  stated  that  they  should  like  to  hear  their  views  upon 
the  8th  clause,  cited  by  Mr.  McDonald. 

Strony  sud,  that  he  considered  the  last  act  a  general  act — ^that 
the  act  was  prospective,  and  did  not  apply  to  personal  proper^ — 
and  as  to  the  interpretation  to  be  given  to  the  word  *'  thing,"  the 
words  of  the  act  were,  **  real  property  or  thing,"  and  the  adjec- 
tive must  apply  to  "  thing"  as  well  as  "  property »"  and  the  act 
would  read  *'  real  property  or  real  thing." 

Blake  was  of  the  same  opinion. 

Oalt  said  he  did  not  tely  at  all  upon  the  statute  referred  to^ 
by  Mr.  McDonald,  and  passed  last  session. 

EsTKN,  V.  C— I  do  not  think  that  statute  will  bear  the  Inter- 
pretation Mr.  McDonald  seeks  to  give  it 

Spragob,  V.  C— That  act  is  a  general  act ;  it  does  not  refer  to 
the  Grand  Trunk  Railway. 

Oalt  continued. — My  learned  friends  Mr.  Strong  and  Mr.  Blake 
may  think  it  was  quite  an  easy  thing  for  the  company  to  borrow 
money,  and  that  it  was  only  necessary  to  announce  the  fiMt  that 
money  was  required,  and  it  could  at  once  be  procured,  but  he 
(Mr.  Qalt)  could  assure  them  that  they  were  much  mistaken; 
it  was  one  thing  to  have  the  power  to  borrow,  and  another  to 
get  the  money.  If  the  arguments  of  Mr.  Strong  and  Mr.  Blake 
prevailed  and  were  conceded,  four  millions  sterlin[|^  of  ordinaiy 
bonds  would  be  cut  out,  and  he  was  sure  the  Legislature  never 
intended  that. 

Their  Lordships  retired  for  fifteen  minutes,  and  retnniing  into 
court,  Esten,  V.  C,  gave  judgment  as  follows : — 

BsTXH,  V.  C. — After  the  best  consideration  we  have  been  able, 
in  so  short  a  time,  to  give  to  this  case,  we  have  come  to  the  con- 
clusion that  the  plaintiff^s  bill  must  be  dismissed.  It  appears  to 
us  that  the  situation  of  the  preference  bondholders  is  clear — thnr 
position  and  their  rights  have  been  well  defined  by  the  acts.  I 
refer  to  12  Vic,  ch.  29,  which  gave  the  Crown  the  lien  for  inte- 
rest— 18  Via,  ch.  174,  which  extended  that  lien  to  principal  as 
well  as  interest — 19  &  20  Vic,  6h.  Ill,  which  authorised  the  issue 
of  the  preference  bonds.  Now,  this  last  act  authorised  this  com- 
pany to  issue  preferential  bonds  to  the  extent  of  two  millions  of 
pounds  sterling :  the  holders  of  such  bonds  to  have  priority  of 
claim  therefor  over  the  present  first  lien  of  the  Province.  As 
bondholders  merely  they  have  no  lien,  but  by  this  enactment  their 
lien  (for  they  get  the  lien  which  the  Government  already  pos- 
sessed) attaches  to  the  whole  property  of  the  company  present  and 
future,  for  principal  as  well  as  interest. 

The  rights  of  tiie  preference  bondholders  thus  created  are  not 
impaired  by  any  subsequent  enactments,  and  in  my  view  the  act 
22  Vic,  ch.  52,  rather  confirms  those  rights. 

Now  the  object  of  this  suit  is  to  restrict  the  directors  from  pay- 
ing the  interest  now  due  and  unpaid  on  the  preference  bonds. 
Apart  firom  the  acts  of  Parliament,  this  Court  has  no  power  to 
interfere.  This  Court  must  decide  the  questions  raised  upon  the 
pleadings,  according  to  the  several  acts  of  Parliament  which  bear 
upon  the  subject ;  and  If  we  refer  to  those  acts,  as  we  have  done, 
we  find  it  clearly  expressed,  that  the  preference  bondholders  are 
in  the  position  of  preferred  creditors,  having  a  lien  upon  the  road 
and  all  the  works  and  property  of  the  railway.  Then  agnin,  on 
looking  at  those  parts  of  the  acts  which  have  been  cited  as 
describing  the  order  of  distribution  of  the  earnings  of  the  road, 
we  do  not  find  that  in  those  acts  the  rights  of  the  bondholders  are 
in  anywise  impaired.    There  is  no  doubt  in  my  mind  but  that  the 
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bondholders  ean  insiitate  a  suit  to  restrain  the  directors  from 
applying  the  enrnings  of  the  road  in  any  other  way  than  in  the 
order  nppointed  by  the  nets.  This  cnse  is  to  be  distinguiehed 
froB  Corry  t.  Londonderry  and  EnniakilUn  Rnway  Company. 

We  cannot,  say  how  the  past  debts,  dae  and  unpaid,  are  to  be 
met;  but  it  is  quite  clear  to  me  that  any  person  having  a  lien  is 
not  obliged  to  submit  to  pnyments  of  past  debts  which  the  direc- 
tors haye  neglected  to  pay ;  and  I  consider  that  the  preference 
bondholders  of  the  Grand  Trunk  Railway  Company  are  in  that 
position. 

From  the  be^t  consideration  we  have  been  able  to  iriTe  to  the 
ease,  wo  have  concluded  that  the  bill  must  be  disniissed,  and  with 
costs. 

Spbaggv,  v.  C. — I  regret  that  I  have  not  been  abte  to  giTo  this 
case  more  consideration  before  rendering  judgment.  There  are 
two  brAuches  in  the  case.  (His  lordship  then  read  the  prayer  of 
the  bill. )  I  am  of  opinion  that  it  would  be  a  breach  of  trut<t  to 
apply  the  earnings  in  any  way  unauthorited  by  the  acts.  I  am 
in  doubt  as  to  the  expenses  of  maintaiuing  and  working,  and 
whether  the  preference  bondholders  Were  entitled  to  anything 
more  than  the  **  profits.*'  I  think  that  the  statutes  12,  19,  20  & 
22  Vic,  should  be  read  in  pari  matrria.  I,  however,  desire  to 
reserve  my  opinion  on  these  points,  as  I  have  not  f nfficiently  con- 
sidered the  effect  of  the  numerous  stitutes  which  had  been  referred 
to,  and  I  widh  to  look  more  fully  into  the  case  of  Corry  t.  Lon- 
donderry^ j-c.  At  any  rate  my  leaning  is  in  favor  of  the  deci(»ion 
come  to  by  my  learned  brother  Esten,  and  I  shall  agree,  pro 
forma^  that  the  bill  be  dismissed 

Per  cur, — Bill  dismissed  with  costs. 


ReperUd  (y  Thomas  Hooonrs,  Sso-y  BarrMoHrt-Xaio. 


Ha&kis  y.  Mbtibs. 

If^u$uiinit-~Bedemptym^AgreeiMnt  wd  under  teoL 

When  an  ajtreemaiit  not  andur  wal  was  eoter*d  into  by  a  mortgagee  who  obtained 
from  mortgacnr  a  deed  of  enrtaln  pnipvriy.  whereby  tbit  morfKagur  wan  allnWHi 
to  raiain  pmavMilQn  wf  a  pHnli*n  i»t  the  propta-ty.  and  the  morignffoe  the  other 
portl.iD  QQtU  he  was  paid,  ao  •  such  aicnremei.t  hnvlng  bven  dentroyed  by  tbe 
inort)ais(«9«  aod  an  ai-tluu  of  ^jecrmeat  bmught  on  the  deed/tbe  Cuari  rMtr«ined 
the  mwrtyi^M  fioia  enfuidug  hie  Ivgal  right 

This  was  a  bill  for  redemption.  On  29th  January,  1848,  plain- 
tiff gave  a  mortgage  to  defendant  on  200  acres,  including  a  saw 
mill,  as  a  continuing  security.  Some  time  in  August  following  an 
arrangement  waH  made  between  the  parties,  by  which  defendant 
was  to  get  a  deed  of  the  whole  property  and  to  go  into  posseHsioo 
of  the  mill  and  ciiil  yard  (about  4  acrett),  and  to  pay  himself  out 
of  the  profits  of  the  mill,  and  plaintiff  to  retain  possession  of  the 
balance.  The  deed  was  executed  on  the  4th  September,  1848, 
and  at  the  same  time  defendant  undertook  to  re-convey  on  payment 
of  plaintiff's  indebtedness  to  him.  Some  time  afterwards  the  de- 
fendant endeavoured  to  sell  out  his  right,  and  obtained  possession 
of  the  plaintiff^s  papers.  He  continued  in  possession,  and  in  1858 
assumed  possettsion  of  80  acres  additional.  In  1861  defendant 
brought  an  action  of  ejectment ;  and  plaintiff  claimed  possession 
under  an  agreement  under  seal,  which  he  said  was  in  the  hands  of 
the  defendant.  At  the  trial  defendant  was  eiamiued  and  swore  that 
the  agreement  was  not  under  seal,  and  had  been  destroyed,  where- 
upon the  learned  judge  directed  a  Terdict  to  be  entered  for  Meyers 
This  bill  was  thereupon  filed,  and  a  motion  was  now  made  for  an 
injunction  to  restrain  the  defendant  taking  possession  until  the 
account  of  the  rents  and  profits  of  the  mill  and  preperty  was  taken. 

Hodgin9  for  the  injunction,  relied  upon  the  fact  of  some  agree- 
ment having  been  emered  into  for  possession  at  the  time  of  the 
deed  in  September,  1848;  that  it  had  never  been  cancelled,  and 
that  plaintiff  had  been  ever  since  in  possession. 

Btllt  for  defendant,  contended  that  the  agreement  was  not  under 
seal,  that  it  had  been  given  up  Yoluntarily,  and  that  plaintiff  had 
deceiTed  the  defendant  in«  not  disclosing  a  mortgage  on  the  pro- 
perty. 

EsTEii,  V.  G.  After  learning  that  the  question  of  the  cancella- 
tion of  the  ng  eement  entered  into  as  to  the  r  ght  of  plaintiff  to 
hold  possesfeioQ  of  the  balance  of  200  acres  had  not  been  submit- 
ted to  the  jary,  granted  the  isjunction. 


DIVISION     COURT    CASES. 

In  the  First  Division  Oonrt  of  the  Ootmty  of  Elgin,  before  hla  Honor  Judge  Hngbei. 


TiNDALL  V.    HaTWABD. 

Monty  Letter  fty  a  /r<efid— £ot»— £»aUZ%. 

Hdd—l.  That  it  la  not  Illegal  to  deliver  a  money  Utter  to  a  private  fHend  on  bto 
way«  Joarney  or  travel,  provided  anch  letter  be  delivered  by  aneta  friend  to  the 
party  to  Tbora  It  la  addremed. 

2.  That  aitcb  frinud,  aa  a  arafultomi  bailee,  would  be  bound  to  take  aa  much  esre 
of  the  leltfr  as  he  would  have  of  h  s  own. 

3.  That  If  lost  where  he  does  take  such  rar^,  he  la  not  reeponsible. 

The  plaintiffs  carried  on  a  marcantile  business  at  Port  Burwell, 
and  another  at  Aylmer.  The  defendant  was  a  livery  stable  keeper, 
and  in  the  habit  of  occasionally  carrying  parcels  and  money  letters 
from  the  Port  Burwell  branch  of  plaintiffs*  business  to  the  chief 
place  at  Aylmer,  and  in  one  instance  charged  for  carrying  a  money 
letter.  In  this  the  plaintiffs'  clerk  delivered  to  the  defendant  a 
letter,  containing  fifty  dollars  in  bank  notes,  which  the  defendant 
agreed  to  carry.  It  was  directed  to  the  plaintiffs  at  Aylmer,  and 
marked  on  the  envelope  **  money."  The  defendant  was,  at  the 
time  the  letter  was  delivered  to  him,  at  an  hotel  in  Port  Burwell, 
but  just  then  about  to  leave  on  his  journey.  He  handed  the 
letter  to  the  bar-keeper  of  the  hotel  in  Port  Burwell,  to  take  c&re 
of,  in  presence  of  the  plaintiffa'  clerk,  who  did  not  object  to  it. 
This  was  the  last  the  plaintiffs  or  their  clerk  ever  saw  of  the  letter 
or  the  jnoney,  as  the  defendant  never  delivered  it,  but  urged  that 
it  was  never  given  back  to  him  by  the  bar-keeper,  but  lost  or 
stolen.  The  plaintiffs,  therefore,  sued  the  defendant  in  the  Divi- 
sion Court,  alleging  that  the  defendant  **  promised  to  deliver  to 
the  plaintiffs,  at  their  place  of  business  at  Aylmer,  a  letter,  con- 
taining fifty  dollars,  which  was  intrusted  to  him  for  that  purpose, 
which  undertaking  the  defendant  had  not  performed." 

For  the  defendant  it  was  objected,  that  the  contract  alleged,  if 
made,  was  illegal,  as  no  private  person  has  a  right  to  carry  letters 
for  hire  or  otherwine,  b>'cau8e  it  was  contrary  to  the  17th  section 
of  the  Provincial  Post  Office  Act,  and  punishable ;  and  because  it 
was  against  public  policy. 

The  judge  said  he  thought  the  objection  fatal  to  the  plaintiffs' 
claim,  but  reserved  the  point  for  further  consideration.  After- 
wards the  following  judgment  was  delivered : 

HuoHKS,  Co.  J. — In  this  case  I  find  I  was  wrong  in  supposing 
that  the  Provincial  Post  Office  Act  prohibits  the  carrying  and 
delivery  of  letters  by  private  hand,  under  circumstances  such  as 
were  detailed  on  the  trial ;  for  nrtiiough  t^e  Po^tnlaster-QeneraI 
has  the  sole  and  exclusive  privilege  of  **  conveying,  receiving, 
collecting,  sending  and  delivering  letters"  within  this  Province, 
letters  sent  by  **a  private  friend  in  bis  way,  journey  or  travel, 
provided  such  letters  be  delivered  by  such  friend  to  the  party  to 
whom  they  are  addressed,"  and  letters  *'  sent  by  a  messenger  on 
purpose,  concerning  the  private  affairs  of  the  sender  or  receiver," 
are  specially  exempted  from  that  exclusive  privilege.  It  does  not 
appear  that  the  defendant  was  to  be  paid  anything  for-carrying 
this  letter,  nor  was  it  probable  that  he  was  a  messenger  **  sent'on 
purpose "  to  carry  so  small  a  sum  as  fifty  ddllars  a  distance  of 
several  miles,  when  a  postal  communication  existed  daily  between 
the  two  places.  I  must  therefore  regard  the  letter  as  dispatched 
by  the  plaintiffs'  clerk,  and  sent  by  the  hand  of  the  defendant  aa 
a  private  friend  on  his  way  and  journey,  to  be  delivered  by  him  to 
the  plaintiffs  at  Aylmer,  to  whom  it  was  addressed,  which  was 
perfectly  legal,  and  would  oblige  the  defendant,  as  the  bailee,  to 
take  as  much  care  of  the  letter  as  he  would  of  his  own,  and  no 
more.  I  think  he  did  that ;  for  it  waM  not  to  be  supposed  that  the 
innkeeper  would  place  a  man  behind  his  counter  who  was  not  fit 
to  take  care  of  a  money  lett>r  which  a  guest  might  commit  to  his 
custody.  The  evidence  is,  that  the  defendant  was  about  to  put  it 
in  his  own  pocket,  but  bethought  himself,  and  handed  it  to  the 
bar  keeper  for  safer  ou^tody,  until  he  should  leave,  which  was  to 
have  taken  place  in  a  few  minutes.  I  think  he  exercised  ordinary 
prudence  and  onre  by  so  handing  it  to  the  bar-keeper,  in  the  pre- 
sence of  the  plaintiffs'  clerk,  who  had  delivered  it  to  him,  and  who 
was  present,  tacitly  assenting  to  it.  I  therefore  order  judgment 
to  be  entered  for  the  defendant. 

There  were,  howefer,  eircumstanees  which,  if  urged  upon  a 


244 


LAW    JOURNAL. 


[Sbptbhbsb, 


jury  m  ftbey  w«re  detailed  npon  the  present  trial, 'might  indace 
them  to  believe  that  a  strong  inference  might  be  drawn,  that  the 
defendant  himself  took  the  mon^jr  oat  of  the  till  in  the  bar-room. 
I  cannot  raj  they  have  had  that  tifect  upon  me,  but  a  jorj  may 
think  differently.  If  the  plaintiffs,  therefore,  chouse  to  apply  fur 
a  new  trial,  and  desire  the  opinion  of  a  jary  npon  the  facts,  I 
shall  feel  disposed  to  grant  one,  unless  good  ground  be  shown 
against  it  on  the  pari  of  the  defendant. 

(In  itaa  ilffst  IMvlilim  Oonrtibr  tli*  Ooaotr of  UmbtoAt  txM  at  flanla,MtM 

Boaxjiiioii,  Oo.  J.) 

HcEbBHLOll  T.   MnziES. 


J&U.  1.  That  DoaeUon  on  the  tam  will  llo  OffMoct  a  OfillMOtor  of  taxot  for  41b- 
training  tha  goodii  of  a  atrangor  wlth<Mit'Doo«Mitj.  npoa  tbe  allMaatiuo  of  then 
Mng  KtKMla  «nough  of  tho  ddbndaat  in  tha  warraai  out  of  wbich  tlu»  moony 
ooold  lU««  b«OB  amda. 

The  plaintiflT  sued  the  defendant  for  tbe  value  of  a  stack  of  hay 
seised  by  bim  as  collector  of  taxes  for  tbe  Towubbip  of  Samia. 
Tbo  foHeving  were  tbe  particulars  of  claim  : — 

William  J.  McElb«ron,  of  the  Town  of  Samia,  in  the  County  of 
Lambton,  states  that  William  Meniies,  of  tbe  Township  of  SHnia, 
Sn  tbe  County  of  Lambton,  did  on  or  about  the  thirty-first  day  of 
I>fcembcr,  A.D.  I860,  at  the  Township  of  Samia,  wrongfully, 
maliciously^  and  without  reasonable  and  probable  cause,  and  pre- 
tending to  be  a  collector  of  taxes  for  said  Township,  seised  one 
stack  of  hay,  the  property  of  the  said  William  J.  McBlbcrotf, 
situate  on  the  east  half  of  tbe  east  half  of  lot  thirteen  in  the  seventh 
coneesrion  of  Saroia,  in  said  County  of  Lambton,  as  and  for  an 
alleged  distress  for  taxes  alleged  by  tbe  said  William  Meniies  to 
be  due  from  aoe  James  Sheridan  in  respect  of  tbe  east  half  of  tbe 
east  half  of  said  lot  thirteen ;  idiereas  to  truth  and  in  fact,  if  any 
taxes  were  due  with  respect  to  said  land  there  were  then  and 
there  on  said  premises  at  tbe  time  of  said  seisure,  and  until  and 
after  the  sale  hereinafter  mentioned,  personal  property  belonging 
to  the  said  James  Sheridan  capable  of  being  distrained  and  sold 
for  taxes  more  than  sufficient  to  pay  all  taxes  and  oosts  alleged  to 
be  due  as  sforesaid,  of  all  which  tbe  said  William  Meniies  then 
and  there  had  due  notioe,  but  that  tbe  said  William  Mensies  did, 
notwithstanding  such  notioe,  maliciously  and  without  reasonable 
or  probable  cause,  seise  ttoe  said  stack  of  hay  then  being  in  my 
poeaession  on  said  lot.  and  did  afterwards  sell  and  diapose  of  the 
Bam«,  and  caused  tbe  same  to  be  taken  and  carried  away,  wber«hy 
I,  tbe  said  William  J.  Mcfilheron,  was  deprived  thereof  and  sus- 
tained damages,  and  I,  tbe  said  Willinm  J  McElheron^  claim  forty 
dollars  damages  of  tbe  said  William  Mensies. 

At  tbe  trial  the  following  was  the  evidence : 

For  tne  plaintiff— 1st  witness  deposed,  that  be  as  baillflT  of 
said  Court  sold  the  stauk  of  hay  in  dispute  to  one  Tilton  Howard, 
under  an  execution  issued  against  one  James  Sheridan,  on  the  east 
half  of  the  east  half  of  lot  thirteen,  in  the  6th  concession  of  Baraia, 
some  time  in  the  beginning  of  December. 

2nd  witness,  i  bought  tbe  stack  of  bay  firom  the  bailiff  and  sold 
tbe  same  to  the  pjaiotiff.  Before  the  bailiff's  sale  I  met  tbe  defen- 
dant on  the  street  (meaning  in  theTownof  Sarnia),  and  he  said,  I 
am  told  tbe  bailiff  has  seised  that  stack  of  hay  of  Sheridau's,  I  am 
glad  of  it,  as  I  can  make  the  taxes  out  of  a  stack  of  oats  on 
Sheridan's  premises.  After  this  conversation  the  sale  by  the 
bailiff  took  place. 

8rd  witness.  I  met  tbe  defendant  on  tbe  London  road  and  asked 
biro  had  be  sll  tbe  taxes  collected  yet.  He  answered,  very  nearly. 
I  am  after  seising  Sheridan's  bay  (meaning  the  hay  in  dispute). 
I  t<)ld  bim  that  that  bay  was  sold  fur  taxes  and  was  now  owned  by 
McElberon,  the  plaintiff. 

4th  witness.  1  attended  tbe  bailiff's  sale.  I  also  attended  the 
collector's  sale.  1  bought  the  stack  of  hay  for  f  7,  there  were  five 
good  loads  of  bay  in  it.  Befure  the  sale  tbe  plaintiff  told  tbe 
defendant  that  tbe  bay  was  bis  and  not  to  sell  it,  but  to  seise 
tbe  htack  of  oats  and  that  he  would  pay  tbe  taxes  therefor.  De- 
fendant replied  that  be  would  sell  tbe  bay.  Plaintiff  said,  since 
you  are  determined  to  sell  it  here  are  tbe  taxes  and  do  not  sell  it. 
Plaintiff  onlled  me  to  witness  him  offering  to  pay  the  taxes.  I 
had  no  connection  with  the  plaintiff  in  the  porchaae  of  the  bay,  I 
Vonght  for  myself.     Plaintiff  gave  me  the  money  to  pay  Uie 


defendant,  but  I  gave  the  same  amount  back  to  him  on  the  same 
day. 

For  the  Defendant^lst  witness.  I  attended  tbe  sale  with  the 
defendant  Plaintiff  attended  there  and  forbade  tbe  sale.  He  aaked 
defendant  to  seise  the  stack  of  oats  and  that  he  would  pay  the  taxes 
tberefur.  Did  not  hear  plaintiff  tendering  the  taxes  for  the  bay. 
He  oould  have  done  it.  Considered  that  Barron  (meaning  witness 
No.  4)  bought  the  hay  for  plaintiff. 

2nd  witness.  Corroborated  the  evidence  of  the  1st  witness  for 
the  defence,  and  also  stated  that  he  did  not  believe  the  plaintiff 
offered  to  pay  the  taxes. 

8i*d  witness.  I  lire  near  the  lot  on  which  tbe  hay  was.  Sheridan 
does  not  live  on  it  but  has  a  houM  thereon.  He  boards  out  whilst 
he  is  tilling  the  land  and  also  during  harvest  H<e  works  round 
the  neighborhood  with  the  farmers. 

The  defendant  called — I  was  collector  of  taxes  for  the  Township 
of  Samia  for  last  year.  I  seised  the  stack  of  hay  for  taxes  doe 
by  Sheridan,  the  owner  of  the  tot.  The  plaintiff  nerer  offered  to 
pay  me  the  taxes  if  I  would  not  sell  the  hay,  but  asked  me  u>  seise 
tbe  oats  and  that  he  would  pay  the  taxes  therefor.  I  never  had 
the  conversation  spoken  of  by  witness  No.  2.  I  would  have  taken 
tbe  taxes  If  they  were  offered.     Plaintiff  forb  ide  the  sale. 

The  plaintiff  called— I  bought  the  hay  in  question  ttom  Hwward 
(witness  No.  2)  and  paid  him  for  it.  I  attended  the  sale  of  the 
same  by  the  collector.  I  asked  him  to  seise  the  oata  and  I  would 
pay  the  taxes  for  it  He  refused  to  do  so.  I  then  offered  to  pay 
the  taxes  for  tbe  hsy  if  be  would  not  sell  it  He  refused  to 
sccept  it  I  then  called  Barron  (witness  No.  4)  to  witness  that  I 
offered  to  pay  the  taxes  for  the  hay  if  be  would  not  sell  it  He 
refused  a  second  time.  I  then  did  forbid  the  sale,  and  said  I 
would  sue  Mensies  for  tbe  damages  I  sustained.  I  bad  some  $60 
in  my  pocket  at  tbe  time.    I  never  got  tbe  hay  after  the  sale. 

The  defendant's  agent  submitted  that  the  defendant  was  justified 
in  seising  the  hay  and  selling,  and  relied  on  sees  93  to  107  of  cap. 
66  of  the  Consolidated  SUtutes,  and  on  cap.  126  of  the  Con.  Stat. 
The  case  went  to  the  jury  on  the  above  evidence,  and  they  were 
directed  to  find  whether  tbe  plaintiff  offered  to  pay  tbe  taxaa  for 
the  hay  before  tbe  sale.  Tbe  judge  reserved  the  right  of  dealing 
with  tbe  law.  The  jury  found  that  the  plaintiff  before  tbe  sale 
by  Mensies  tbe  collector,  offered  to  pay  tbe  taxAs  tbarefor,  and 
gave  a  verdict  for  tbe  plaintiff  of  $18. 

The  defendant  moved  for  a  new  trial  on  tbe  ground  of  surprise 
as  to  tbe  tender,  and  filed  affidavits  to  that  effect,  and  also  that 
the  verdict  was  contrary  to  law  and  evidence.  The  plaintiff 
repUeJ  by  affidavit  substantially  tbe  same  aa  bis  evidence,  and 
also  said  that  the  defendant  was  not  entitled  to  a  new  trial  on  tbe 
ground  that  the  point  was  left  to  the  jury,  and  referred  to  Pittrmcei 
V.  Turner,  2  U.  C.  L.  X,  folio  18,  and  to  CJUtt^'a  FracUee,  9tb  ed. 
vol.  11,  pp.  1488  and  1484. 

RoBuisoii,  Co.  J.,  gave  judgment  as  follows :—  ' 
I  am  not  certain  whether  the  plaintiff  means  to  claim  in  this 
action  to  recover  damages  for  a  trespass,  or  whether  he  intends 
to  bring  an  action  on  the  case  for  an  unnacassary  takJiig  of  bis 
goods  when  there  was  plenty  of  property  on  tba  premises  <tf 
Sheridtn  that  the  defendant  might  have  seised. 

If  this  is  to  be  considered  aa  aotion  on  tbe  case,  I  am  of  opinion 
the  plaintiff  cannot  recover.  (See  Fraier  v.  Popg  $i  ai.,  1^  U.  (X 
Q  B.  827.)  Robinson,  C  J.  says,  **  I  fiad  no  precedent  or  autho- 
rity for  an  aotion  for  distraining  tbe  gooda  of  a  stranger  without 
necessity,  upon  tbe  allegation  of  there  being  goods  enough  of  the 
defendant  in  the  warrant  out  of  which  the  money  oould  be  made." 

In  the  claim  of  tbe  plaintiff  in  this  cause,  be,  however,  states 
tbat  tbe  property  sold  was  in  his  possedsion.  If  that  be  the  case, 
the  deFendant  is  a  trespasser,  and  should  be  sued  as  such ;  but  as 
from  tbe  manner  in  wbch  the  trial  was  condocted  tbe  plaintiff 
seemed  to  treat  the  action  as  one  on  the  cose  and  not  in  tres^taas, 
I  would  have  felt  it  my  duty  to  enter  judgment  for  the  defendant 
if  he  bad  not  without  waiting  for  any  judgment  thought  proper  to 
apply  for  a  new  trial. 

If  this  is  an  action  for  trespass,  the  all-important  point  of  posses- 
sion was  not  left  to  the  jury,  and  the  case  has  not  in  fact  been  tried. 

I  have  therefore,  come  to  the  conclusion  to  grant  a  new  trial. 

Thi"  plaintiff,  I  think,  would  do  well  to  amend  bis  claim  tbat  it 
may  be  known  distinctly  what  is  tbe  subject  matter  of  trial. 
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ASSESSMENT    CASE. 

In  Um  Third  OiTlakm  Oourt  of  tte  Ovantj  of  filgiii. 


GENERAL    CORRESPONDENCE. 


FSAKCHON  T.    TbS  GORPOBATIOir  Of  8t.  TBOXAi. 

A»»uimmt^Dmdaiii(f-lum»e  ^  CUrgyman, 

BM^l.  Thftt  MnMOff*  ftre  not  bomid  to  Inqalre  Into  tnwts  upon  wbkh  landii  are 
ht^ld,  bat  to  Ttow  each  uiau'«  premlaes  and  llnd  uut  whether  or  not  be  hi  aMaoaa- 
able.  or  whet  bar  or  not  bo  rouaa  nudar  auy  of  tba  axemptlona  alkiwad  by  law. 

2.  Thu  the  aaMmaor,  niton  aeeinK  a  dweiliiig-bonw»  ooenplad  a«  aneb  bj  a  minif>ter 
of  retlgton  for  bia  private  realdenca,  the  aMNwaur  i»  bound  toaaiiera  the  ocenpant 
iur  }t,  no  niati«r  upou  what  ti  uat  the  fhioboid  In  the  Und  upon  which  the  bunaa 
aunda  hi  b«ld. 

The  BppellADt  wfta  tbe  pastor  of  the  Roman  CftthoKo  congrej^a- 
tion  at  St.  Tbomaa.  Hin  predecesBor  had  baili  a  hoaae  for  a 
priedt*8  residence,  upon  property  convejed  in  trust  for  a  bite  of  a 
church  and  burial  ground.  Tbe  appellant  was  aacetised  as  the 
occupant  of  a  dwelling-house  at  its  taxable  yalue.  He  appealed, 
firet'to  tbe  Court  ot  Revision,  which  refused  to  disturb  the  assess- 
ment, and  suhaequentlj  to  the  Ouuuij  Judge. 

Seateherd,  for  the  appellant,  contended  that  the  property  upon 
which  the  house  occupied  bjr  the  appellant  was  erected,  being  held 
by  trustees  fur  the  use  of  a  relii^ious  body  for  a  place  of  woribip, 
ehuroh  yard  or  burial  ground,  is  not  assnssable;  that  tbie  house 
was  built  in  a  church  jard  and  burial  ground ;  that  the  land  cannot 
be  sold  away  from  tho  trust,  supposing  the  appellant  does  not  pay 
tbe  taxes,  or  if  it  should  be  returned  as  absentee  land.  He  also 
contended  that  the  namee  entered  upon  tbe  roll  were  wrong, 
beoau^e  he  ahowed  that  the  property  belonged  to  **  The  Roman 
Catholic  Corporation  of  the  Diocese  of  Lftndoo."  No  objection  was 
made  that  the  quantity  of  land  occupied  does  not  amount  to  a 
quat  ter  of  an  acre,  nor  that  the  assessed  value  was  exoeasive. 

£Uitt  for  the  Corporation,  contended  that  the  assessor  is  not  to 
inquire  about  trubt  property  ;  he  has  to  assess  all  land  and  pro* 
perty  liable  to  taxation,  whiuh  is  not  made  the  subject  of  exemp- 
tion. If  parties  eboose  to  assume  tbe  right  to  use  the  trust  pro- 
perty,  they  muat  take  the  consequences.  Neither  tbe  place  of 
worship,  the  church  yard,  nor  the  burial  ground,  had  here  been 
assessed,  but  the  private  dwelling  of  the  priest,  at  its  ratable 
Talue.  It  was  true,  tbe  Ireebold  in  this  property  belonged  to  the 
trustees,  although  iwed  for  private  purposes ;  but  private  dwelling 
ht<u«es  belonging  t-o  religious  corpuraiiuus  are  not  exempted  from 
taxation,  the  same  as  property  belonging  to  a  county,  city,  town 
or  township.  This  bouae  is  therefore  asaessable,  and  the  appeal 
should  be  dismissed  with  coats.  The  wrong  done  to  the  trust  iiere 
l^ives  the  right  to  tases. 

HroBis,  Co.  J. — I  am  of  opinion  that  I  cannot  set  aside  this 
assessment,  because  I  conceive  the  assessors  are  not  bound  to 
inquire  into  trusts  upon  which  lands  are  held,  but  to  view  each 
man's  premisea,  and  find  out  whether  or  not  be  is  assessable, 
or  whether  or  not  he  comes  under  any  of  the  exemptions  allowed 
by  law.  Upon  seeing  a  dwelling-house  occupied  as  such  for  his 
private  residence  by  a  minister  of  religion,  the  assessor  is  bound 
to  assess  the  occupant  for  it,  no  matter  upon  what  trust  tlie  free- 
bold  in  the  land  upon  which  the  house  stands  is  held. 

The  fact  of  the  assessment  law  providing  no  remedy  authorixing 
the  charging  of  tbe  property  with  this  assessment  in  case  tbe 
appellant  should  leave  it  before  the  collector  takes  his  round,  does 
Dot,  as  I  conceive,  affect  the  question  before  me.  All  I  have  to 
consider  is,  whether  the  occupant  is  rightly  or  wrongly  assessed, 
and  not  the  rf  medy  for  recovering  the  taxes  when  assessed  ;  and 
as  I  do  not  find  there  is  any  objection  made,  that  the  land  used  in 
connection  with  this  house  does  not  amount  in  qusmity  to  a  quar- 
ter of  an  acre,  nor  any  as  to  the  value,  1  cannot,  I  think,  properly 
set  aside  the  assessment  upon  the  points  urged  for  tbe  appellant 

As  to  the  objection  to  tbe  names  inst  rted  on  the  roll,  it  is  a 
ground  for  amendment  only,  and  not  for  setting  tbe  whole  aasese- 
ment  aside. 

I  therefore  order  that  the  assessment  roll  be  amended  by  insert- 
ing the  name  of  **  The  Rev.  Mr.  Franchon,"  as  the  party  aMessed, 
and  by  stibstituting  the  name  of  **  The  Roman  Catholic  Corpora- 
tion of  the  Diocese  of  London  "  as  the  owners,  instead  of  those 
persona  already  deaignated  as  the  occupants  and  owners  respec- 
tively, and  that  the  appellant  do  pay  the  costs. 


Act  of  lasl  Session,  ahoUshing  Regitiraiion  of  Judgments, 
To  THK  Editobs  or  TBI  Law  Joubnau 

Bear  Sibs — Various  and  oontradietory  are  tbe  constrao- 
tiooa  which  it  seems  have  beeo  given  to  this  act  by  those 
of  the  profession  who  have  been  bold  eoongh  to  Teotore  an 
opinion  at  all  apon  it :  and  complaints  are  made  of  its  am- 
bigoity.  I  will  not  say  that  there  is  absolately  no  ground 
for  theee,  bat  will  venture  tbe-opinion,  that  when  carefully 
analysed,  the  act  admibs  of  but  one  oonetrnotion. 

In  your  very  pleasing  commentary  upon  this  act»  you  are 
shown  to  be  among  those  who  make  the  complaint  of^ambigu- 
ity.  You  do  ao  when  apeaking  of  the  two  last  sections,  by 
terming  them  '*  incoherent,''  and  saying — **  The  conatruotion 
of  which  wiU|  we  fancy,  puzzle  the  courts  as  they  now  puzzle 


II 


UB. 

In  enbmiiting  my  view  of  thia  act,  I  shall  reply  to  your 
suggestions.  In  the  end  I  shall  give  the  oenatruction  consoli- 
dated,' which,  I  think,  will  be  ibund  after  all,  to  be  tery  brief 
and  very  simple. 

It  is  perhaps  best  to  recite  before  proceeding,  the  two  sec- 
tions you  complain  of. 

10.  ''Vothing  in  this  aet  contained  shall  be  taken,  read,  or 
**  conatrued,  to  affect  any  suit  or  action  on  or  before  the  18ih  day 
"  of  May,  1861,  pending  in  any  court  in  Upper  Canada  in  which 
*'  any  judgment  creditor  is  a  psrty." 

11.  **This  act  shall  taie  effect  on  the  1st  day  of  Beptember 
**  next,  and  in  casea  of  judgments  heretofore  registered,  all  writs 
•<  of  execution  against  land  issued  before  the  said  first  day  of 
**  September,  shall  have  priority  according  to  the  respective  times 
**  of  the  registration  of  tbe  judgments  on  which  they  hare  issued 
•*  or  shall  fssue  respectively." 

You  a^k— If  the  first  clause  of  the  lltli  eeetion  means  that 
the  act  is  not  to  take  effect  before  the  1st  September,  what  is 
the  meaning  of  the  lOtb  section.*  "  That  nothing  in  tbe  act 
contained  shall  be  taken,  &c.,  to  affect  any  salt,  dba,  on  or 
before  the  18th  May,  I86I,  pending,  4«." 

The  act  is  an  universal  destroyer  of  the  power  of  judgment, 
Ac.,  to  create  or  operate  as  liens,  Ac.,  with  this  10th  section  as  a 
proYiso — ^as  a  saving  clause.  Tbe  aet  takes  universal  effect 
providing  it  does  not  affect  any  such  suits  as  is  described  in 
this  section.  The  act  is  affirmative,  declaring  what  shall  be 
done,  and  the  time  expressed,  tbe  1st  September  is  the  time 
when  it  shall  be  done,  and  this  clause  Is  an  exception  to  the 
rule  of  what  shall  be  done — it  is  a  negative  clause,  declaring 
what  shall  not  be  done,  and  the  time  expressed  in  ii  is  merely 
descriptive  of  what  is  the  exception  to  tbe  role,  or  what  it  is 
that  shall  not  be  done,  and  is  not  a  time  expressed  as  a  date, 
either  for  the  commencement  or  ending  of  any  proceeding  or 
operation. 

You  say—"  Surely  if  the  act  is  not  to  take  eff'eet  tHl  tbe  Ist 
September,  it  cannot  very  well  affect  suits  pending  on  or  be- 
fore the  18th  May."  Your  own  answer  to  this  is,  that  by 
reading  the  clause,  which  says  when  the  act  is  to  take  effect, 
alone,  you  would  say  it  can  not;  but  by  reading  this  clause 
and  the  10th  section  together,  you  would  say  it  can.    Tbe  10th 

^Thssa  lectknu  an  now  nwabeied  11  and  12  in  the  statataa. 
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section  declares  that  sach  salts  shall  not  be  affected  at  all ; 
and  the  time  when  this  act  takes  effect,  whether  it  be  before 
or  after  the  1st  September,  can  in  no  wise  affect  this  point. 
When  we  read  the  proposition,  together  with  your  own  replj 
to  it,  there  is  some  appearance,  to  as,  of  yonr  meaning  to  say 
that  if  the  act  does  not  take  efiect  till  Ist  September,  it  would, 
in  judging  from  the  nature  of  things,  and  without  reading  the 
10th  section  itself,  appear  impossible  for  it  to  affect  such  suits, 
and  thai  therefore  such  a  provision  as  this  10th  section  makes 
it  useless ;  but,  that  when  reading  this  lOib  section  with  the 
rest,  you  nnderatand  the  act  to  mean,  at  least  by  implication, 
that  without  this  provision  of  the  10th  section*  such  suits 
would,  ^r  might  have  been  affected  by  the  act  My  answer 
to  this  would  be,  whether  we  read  the  clause  alone,  or 
together  with  the  lOtb  section,  it  is  I  think,  clear,  that  not 
only  does  the  act  mean  simply,  that  unless  this  provision  had 
been  made  the  act  would  have  affected  suub  suits,  but  also, 
that  it  in  reality  would  have  affected  them :  for  example- 
many  chancery  suits  to  which  judgment  creditors  are  parties, 
will  reach  beyond  the  Ist  September  before  judgment  can  be 
obtained,  and  in  such  cases,  had  not  this  provision— this  ex- 
ception  of  the  lOth  section  been  made,  the  interest  of  the 
judgment  creditor  party  would  have  been  destroyed,  because 
this  registered  judgment  would  have  ceased  to  operate  as  a 
lien  upon  the  lands,  and  leave  no  grounds  for  hir  claim,  as 
they  will  do  in  other  cases.  No  judgment,  Ac.  shall  create  or 
operate,  &c.,  is  the  language  of  the  statute.  But  my  business 
is  the  construction  of  this  act  as  it  is,  and  not  such  points  as 
these. 

,So  much  for  the  lOth  section  ;  its  relationship  to  this  first 
clause  of  the  11th  section ;  and,  with  the  main  object  and  fea- 
ture of  this  act — the  abolition  of  registration.       * 

The  second  clause  of  th'e  11th  or  last  section,  and  its  rela- 
tions, will  next  occupy  my  attention. 

You  put  the  question — **  What  is  the  meaning  of  the  second 
clause,  which  declares,  that  in  caf»e  of  judgments  heretofore 
(before  18th  May)  registered,  all  writs  uf  execution  against 
lands  issued  before  the  said  1st  day  of  September,  shall  have 
priority  according  to  the  respective  times  of  the  registration 
of  the  judgments  on  which  they  have  issued  or  shall  issue, 
respectively  ?" 

The  act  down  to  the  lOib  section,  has  but  one  idea  for  its 
subject  matter,  or  one  object  in  view,  and  this  object  is,  tlie 
abolition  of  the  operation  of  registered  judgments — it  is  de- 
claring what  shall  be,  and  before  adding  its  necessary  asso- 
ciate token  it  shall  be,  it  stops  in  the  10th  section  to  make  an 
exception  to  its  operation  simply,  and  then  in  the  first  clause 
of  the  11th  section  the  time  token  is  declared.  Uere  would 
appear  to  end,  all  that  the  act  had  originally  contemplated, 
but  bethinking  itself,  as  it  were,  it  adds  something  mure. 
And  here  in  this  second  clause  of  the  llth  section  is  added 
one  other  idea  to  the  act ;  but  without  coming  in  collision  with 
or  in  any  way  influencing  any  of  the  other  parts  of  the  act, 
either  by  construction  or  implication  ;  they  have  their  several 
distinct  ofiloes  to  perform,  as  we  have  defined,  and  this  has 
also  a  distinct  sphere.  The  subject  matter  and  the  one  idea  of 
this  daasCi  for  it  has  but  one,  is  the  priority  of  certain  writs, 


but  while  it  has  a  distinct  subject  mutter  of  its  own,  and  de- 
clares on  its  own  account  a  something  to  be  done — having  but 
this  one  idea — it  has  no  associate  idea  of  time  tohta  this 
something  is  to  take  effect,  of  its  own ;  the  terms  here  ex- 
pressed are  merely  descriptive  of  the  kindi  of  writs  which 
shall  have  priority,  therefore  this  clause  having  bnt  this  one 
distinct  object  of  its  own,  the  priority  of  ^rits,  cannot 
affect  the  other  object  of  the  act,  the  prohibition  of  the  opera- 
tion of  registered  judgments ;  and  having  no  time  of  its  own 
for  the  operation  of  its  object,  it  cannot  affect  the  time  ex- 
pressed  for  the  operation  of  the  other  object,  that  is,  the  first 
clause  of  the  lUh  section,  as  you  and  others  appear  to  think: 
but  on  the  other  hand,  this  first  clause  entirely  rales  the 
second  as  to  time, — without  the  time  of  this  first  clause  there 
would  be  no  time  expressed  for  the  operation  of  this  aeound 
clause.  This  first  clause  of  the  llth  section  is  the  governing 
genius,  so  to  speak,  of  the  act :  whatever  is  to  be  done  is  sub- 
jected to  the  time  here  defined  for  its  operation,  and  there  is 
no  proviso  or  exception  made  to  it,  either  expressed  or  im- 
plied— it  has  absolute  power. 

This  second  clause  then,  as  influenced  by  the  first,  means, 
that  certain  kinds  of  writs,  namely,  such  as  have  and  shall 
have  issued  before  the  1st  September,  and  on  judgments  regis- 
tered before  the  passing  of  this  act,  shall  after  the  said  1st 
September  have  priority  according  to  the  priority  of  the  regis- 
tration of  the  judgments  on  which  they  have  issued  or  shall 
issue  respectively.  Here,  although  all  registrations  of  judg- 
ments must  cease  to  operate  as  Hens  upon  lands  on  the  1st 
September,  a  reference  to  the  registration  will  be  necessary 
to  test  the  priority  of  the  writ.  This  clause  will  have  the 
effect  of  leaving  this  kind  of  power,  or  rather,  of  giving  this 
power,  for  it  will  be  a  new  one,  to  registrations  made  **  here- 
tofore,'' that  is  before  the  passing  of  this  act,  if  the  other 
conditions  shall  have  been  complied  with — ^that  is  if  the  writ 
shall  have  been  issued  before  the  1st  September.  Still,  this  is 
not  an  object  of  the  clause  but  is  an  effect,  or  is  both  an  effect 
and  a  means,  or  as  said  befitre,  is  merely  descriptive,  and  can 
have  no  other  effect,  by  implication  or  otherwise,  on  any  part 
of  the  act»  and  none  at  all  upon  the  first  olaase  of  the  llth 
section. 

The  act  has  two  objects  in  view,  the  prevention  of  registered 
judgments,  &o.  creating  or  operating  as  liens  upon  lands,  dbc., 
and  the  priority  of  certain  writs ;  to  the  first  it  makes  a  pro- 
viso, and  it  sets  the  1st  September  as  the  time  when  these 
objects  are  to  be  effected.  These  are  the  points,  and  all  the 
points  of  the  act. 

Whatever  may  be  thought  of  the  utility  of  the  other  parts 
of  the  act,  this  proviso  is  certainly  a  consistent  and  wise  pro- 
vision, for  without  it  great  injustice  might  result  to  many. 
Parties  having  filed  bills  in  chancery  upon  registered  judg- 
ments, as  liens  upon  lands,  before  knowing  anything  of  this 
act,  or  before  it  was  heard  of,  and  who  have  not  yet  obtained 
decrees  on  the  1st  September,  though  having  been  subjected 
to  nearly  all  the  expenses  of  a  long  suit,  would  have  been  at 
once  ousted,  and  all  their  proceedings  rendered  of  no  avail,  be- 
cause (and  as  before  shown  under  other  heads)  the  registered 
judgments  upon  which  their  claims  had  been  justly  rested. 
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woald  then  baTe  no  longer  operated  as  liens  on  the  lands,  and 
80  the  foundation  of  their  suits  destroyed. 

I  submit  then,  that  the  construction  of  this  act  is, — Firsts 
that  after  the  last  of  August,  1861,  the  registrations  of  judg- 
ments, rules,  orders,  or  decrees,  for  the  payment  of  money, 
of  any  court  of  Upper  Canada,  shall  no  longer  create  liens,  or 
charges  upon  lands,  or  any  interest  therein ;  and  that  those 
which  have  been  and  which  shall  have  been  registered,  will 
then  cease  to  operate  as  liens,  &c.,  excepting  those  upon  which 
bills  had  been  filed,  and  the  suits  had  been  pending  on  or  be-, 
fore  the  18th  Msy,  1861 — these  will  continue  to  operate  as  if 
this  act  had  not  been  passed. 

Secondly — That  after  the  said  last  of  August,  writs  against 
lands  which  have  issued  and  which  shall  have  issued  before 
the  1st  September,  1861,  and  which  shall  be  founded  on  judg- 
ments which  have  been  registered  before  the  passing  of  this 
act,  shall  have  priority  according  to  the  priority  of  the  regis- 
trations of  the  judgments  on  which  they  have  or  shall  have 
issued  respectively. 

This  is  the  rendering,  as  I  conceive  it,  of  the  last  three  sec- 
tions of  the  act — last  three  as  they  are  now  divided  in  the 
published  statute. 

The  rest  of  the  act  of  course  requires  no  comment  to  eluci- 
date its  meaning. 

Junius,  Junior. 

Toronto,  August  3, 1861. 


[In  the  article  to  which  our  correspondent  refers,  we  did  not 
pretend  critically  to  analyse  the  act.  Our  object  was  to  make 
an  announcement  of  its  existence,  and  in  general  terms  to 
state  what  we  thought  of  it.  It  is  quite  possible  that  the  con- 
struction of  the  act  in  some  of  the  points  to  which  we  directed 
attention  is  free  from  doubt  in  the  mind  of  our  able  and 
pains-taking  correspundeot,  but  ir  is,  to  say  the  least  of  it,  a 
little  singular  that  many  felt  doubts  where  our  correspondent 
sees  none. — Ens.  L.  J.] 


SighU  of  accused  oh  a  charge  offdony  'before  a  Magistrate, 

To  THB  Editors  or  the  Law  Journal. 

DiAR  Sirs, — There  is  a  point  of  our  criminal  law  on  which 
there  seems  to  be  some  difference  among  the  magistracy,  both 
in  opinion  and  practice. 

It  is,  whether  at  a  preliminary  examination  before  magis- 
trates, on  a  charge  of  felony,  the  accused  has  a  legal  right  to 
enter  fully  into  his  defence,  and  pVoduce  and  examine  his 
witnesses,  either  to  disprove  the  charge  in  toio,  or  deprive  it 
of  a  felonious  character. 

I  see  the  Police  magistrate  in  Toronto — the  Hogan  case  for 
example, — allows  the  accused  this  privilege ;  our  J.  P.'s  re- 
fuse it. 

Aow,  is  it  either  a  right  or  a  privilege,  optional  with  the  Jus- 
tices, to  grant  or  refuse  ?  And  if  not  a  right,  ought  not  and 
will  not  its  refusal  very  frequently  impose  great  hardship 
and  inconvenience? 

Where  the  proceeding  is  summary,  the  right  is  indisputa- 
ble ;  if  otherwise  in  oases  of  felony,  as  in  the  case  cited,  by 


what  authority  does  the  Police  magistrate  allow  it  to  those 
brought  before  him  ? 

Can  it  be  justly  called  an  examination  where  only  one  side, 
and  not  necesBarily  all  of  that,  is  heard? 

Please  give  your  opinion,  and  oblige 

Yours  truly,  Inquirer. 


[1.  The  depositions  on  the  part  of  a  prosecution  for  felony 
having  been  all  taken,  the  magistrate  should  consider  whether 
they  contain  such  a  strong  prima  facie  case  of  guilt  against 
the  prisoner  as  to  warrant  his  sending  the  case  to  a  jury. 

2.  If  the  magistrate  considers  the  evidence  sufficiently 
strong  against  the  prisoner  to  call  upon  him  for  his  defence, 
he  should  ask  him  what  he  has  to  say  in  answer  to  the  charge 
made  against  him,  and  if  he  is  willing  to  make  any  statement 
it  is  the  duty  of  the  magistrate  after  giving  the  usual  oautiont 
to  receive  it. 

3.  If  the  prisoner,  after  having  been  duly  cautioned,  either 
on  his  own  motion  or  in  reply  to  fair  and  open  questions  put 
to  him  from  the  bench,  should  think  proper  to  make  any  state- 
ment, it  is  the  duty  of  the  magistrate  to  al|pw  him  to  do  so. 

4.  If  the  prisoner  be  desirous  of  calling  witnesses  for  his 
defence  at  this  stage  of  the  proceedings',  (which  it  is  impru- 
dent for  him  to  do  unless  he  has  strong  grounds  for  belief 
that  he  can  satisfy  the  magistrate  of  his  innocence,  and  thus 
procure  his  discharge,  or  at  all  events  an  admission  to  bail,) 
he  is  at  liberty  to  call  as  many  witnesses  as  he  pleases,  and 
they  must  be  sworn  and  examined,  and  their  examinations 
taken  down  in  writing  in  the  same  manner  as  those  for  the 
prosecution.  (See  Stone's  Petty  Sessions,  6  Edn.  271,  -2,  -4, 
-6.)— Ens.  L.  J.] 

REVIEWS. 

A    SrSTEM    OF    CoNVETANCING  ;    COMPRISING    TBE    PRINCIPLES, 

Fi»RMs  ANU  Laws,  which  regulate  the  Transfer  of  Pro- 
PERTT  IN  Canada.  Edited  by  J.  Webster  Hancock,  LL.B., 
B^rrister-at-Law,  Berlin,  0.  w.  Published  by  L.  Stebbens, 
1861. 

This  is  by  far  the  best  work  on  conveyancing  ever  issued 
in  Canada.  We  have  had  several  works  of  the  kind,  but  none 
manifesting  so  much  ability  and  industry  as  this  volume. 

It  is  not  a  mere  book  of  forms.  It  comprises,  as  indicated 
on  the  title  page,  not  only  forms,  but  **  the  principles"  and 
*'  laws"  of  conveyancing  in  this  province. 

Truly  does  the  Editor,  in  his  preface,  remark  that  "  the 
voluminous  and  costly  works  of  the  ^reat  English  convey- 
ancers contain  little  that  is  needed  in  ordinary  practice  on 
this  continent."  'I  he  conveyancing  forms  of  Enguind  are  in 
general  quite  unsuited  to  the  circumstances  of  this  colony. 
Simplicity,  not  complexity,  is  the  rule  of  conveyancing  in 
Canada.  Keal  estate  here,  compared  with  real  estate  in  Great 
Britain,  is  of  little  value,  and  changes  hands  much  more 
frequently  here  than  there.  Titles  here  are  simple ;  and  owing 
to  our  admirable  system  of  universal  registration,  the  state  or 
a  title  is  usually  easy  of  access. 

The  danger  however  with  us  is  that  the  very  simplicity  of 
our  conveyancing  forms  may  lead  to  looseness  of  style  and 
incoherency  of  statement.  Nothing  is  better  as  a  preventive 
than  a  reliable  booliof  forms  adapted  to  our  want.  The  book 
before  us  appears  to  be  exactly  that  which  is  needed. 
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The  Editor  baa  divided  his  work  into  thirteen  chapters — 
each  devoted  to  a  particalar  clasn  of  conve^aneee^prefaced 
bj  explanatory  remarks  as  to  the  law  regnUting  that  clasn  of 
ooii«eyiiiio6S»  and  the  principles  res? nlating  that  law.  The  first 
chapter  is  on  agreements  for  purchase  and  sale.  The  second, 
on  arbitration.  The  third*  on  sales  bj  auction.  The  foarth, 
on  securities.  The  fifth,  oo  eonvejancing  seearitiee.  The 
sixth,  on  securities.  The  seventh,  on  leases  and  agreements 
fur  leases.  The  eighth,  on  landlord  and  tenant.  The  ninth,  on 
marriage  articles.  Ihe  tenth,  on  partnership  deeds.  The 
eleventh,  on  wills.  The  twelfth,  on  declarations  of  uses  and 
trusts ;  and  the  thirteenth,  on  powers  of  attorney.  Then  fuK 
lows  a  supplementary  chapter,  on  bills  of  exchange,  drafts, 
orders,  Ac. 

We  do  not  pretend  to  have  examined  the  contents  of  the 
Tolome  with  much  minuteness,  but  have  seen  quite  enough  to 
convince  oe  that  the  Editor  is  a  man  who  has  shirked  neither 
labor  nor  reHponsibility.  Indeed,  were  we  to  find  any  fault 
with  the  book,  it  would  be  that  it  is  too  elaborate. 

The  arrangement  seems  to  be  very  good.  It  is  a  pity,  how- 
ever, that  in  referring  to  Statutes  of  (Canada  or  of  Upper 
Canada  we  find  '*  Revised  Statutes,  1859,  cap.  — ,"  instead  of 
••  Cijnsol.  Stat.  U.  C."  or  "  Consol.  Stat.  Can."  The  latter  are 
the  abbreviations  now  in  general  use  to  denote  our  statutes. 
Pnibabiy  while  the  Editor  was  engaged  in  hie  work,  these 
abbreviations  were  not  so  well  kno'wn. 

But  while  seeing  so  much  to  admire,  it  is  scarcely  fair  to 
find  fault.  The  work  contains  no  less  than  630  octavo  pages, 
and  is  printed  on  very  superior  paper.  It  reflects  credit  both 
on  publisher  and  editor.  We  congratulate  both  oh  what  has 
been  accomplished.  The  work  is  well  conceived — well  written 
— ^and  well  printed.  We  cordially  recommend  it  to  our  readers. 


Thk  Law  Magazins  and  Law  Rbyikw.    London:   Butter- 
worth,  7  Fleet  street. 

It  is  with  pleasure  that  we  acknowledge  the  receipt  of  the 
August  number  of  this  publication.  We  are  always  glad  to 
receive  it.  The  number  now  before  us  contains  a  very  full 
and  elaborate  paper  on  the  pmfeAKional  and  parliamentary 
career  of  the  late  Lord  Campbell.  It  also  contains  other 
papers  of  less  length,  but  of  much  interest,  such  as  the  Yel- 
veton  Marriage  Case — The  Province  of  Jurisprudence  deter- 
mined^ Journal  of  a  Gloucestershtre Justice — Atrial  for 
Child  Poisoning  in  Germany--Charitable  Trusts — ^Tbe  Assises 
—Old  WUls,  Ac. 


LowxR  Canada  Reports.  Quebec :  published  by  Augustin  Cot6. 

Numbers  seven  and  eight  of  volume  eleven  are  received. 
None  of  the  cases  reported  much  interest  an  Upper  Canadian 
lawyer.  The  assimilation  of  laws  between  Upper  and  Lower 
Canada,  so  often  promised,  if  ever  effected,  will  make  an  in- 
terchange of  reports  much  more  acceptable.  As  it  is,  we 
often  find  cases  decided  in  Lower  Canada  of  deep  interest  to 
us  in  Upper  Canada.  The  criminal  laws  of  both  sections  of 
the  province  are  the  same.  The  laws  as  to  civil  rights  are  as 
wide  apart  as  the  poles. 

Thb  Scottish  Law  Journal.    Glasgow. 

The  number  for  July  is  received.  In  it  we  find  an  article 
on  the  Small  Debt  Court,  from  which  we  learn  that  in  Scot- 
land there  is  a  growing  desire  for  the  extension  of  the  juris- 
diction of  the  Small  CourU.  It  is  to  be  hoped,  should  the  de- 
sire bo  realised,  that  the  Judges  will  decide  according  to  law 
and  not  to  "  equity  and  good  conscience,"  which  sometimes 
means  in  ignorance  of  or  contrary  to  rules  of  law. 

The  London  Quarterly  for  July, 

Is  also  received  from  same  firm.  The  contents  are  not  quite 
BO  nnmerous  as  that  of  the  North  BtUisf  but  wiU  be  found 


quite  enongh  for  an  ordinary  reader  'of  reviews,  who  has  to 
earn  his  diiily  bread  by  other  than  literary  parsuiui.  They 
are  as  ftillows :  Thomas  de  Quinoy — MuntalsmbertonWofttern 
Monarchism — The  English  Translators  of  Virgil  —  Maine's 
Ancient  Law  —  Scottish  Character —  Russia  on  the  Amoor' — 
Cavour  —  Democracy  on  its  trial.  The  latter  are  papers  of 
much  interest  to  as  at  the  present  time. 


Tbb  North  BRinni  Rxtiew  for  Angest.  New  York:  Leonard 
Scott  ACo. 

Is  received.  The  eontents  are  the  British  Universities  and 
Academical  Polity — Montalambert  and  Parliamentary  Insti- 
tutions in  France — Britinh  Culumbiaand  Vancouver's  Island 

—  Stanley's  Eastern  Church — Edwin  of  Deira — Reeent  Dis- 
coveries in  Scottish  Geology — Freedom  of  Rehgioiie  Opinion 

—  Marriage  and  Divorce  —  Du  Chaulli's   Explorationa  and 
Adventures — Buckle  on  the  Civilization  of  Scotland. 


Blackwood  for  August  is  also  received. 

'i  hough  unpretending  as  usual,  it  offers  to  the  reader  much 
to  please  and  delight.  The  contents  are:  Joseph  Wolff— On 
Manners^ Vaughan's  Revolutions  in  English  liistory— >Nor- 
man  Sinclair  fsonclusion)  —  The  Royal  Academy  and  the 
Water  Colour  societies — Mad  Dogs — Another  Minister's  Au- 
tobiography— ^Three  Days  in  the  Highlands. 


The  Eclrctic.    New  Tork :  M.  H.  Bidwell. 

The  proprietor  of  this  magazine  is  always  "  up  to  time." 
Indeed  he  is  generally  *'  a-head  of  time."  Such  we  believe  to 
be  the  case  when  during  the  month  of  August  we  receive  the 
September  number  of  his  magazine.  The  number  just  received 
is  prefaced  by  a  beautiful  engraving  representing  a  likeness 
(if  Thorwaldsen,  one  of  the  most  remarkable  men  of  Denmsrk. 
The  contents  are  nnmerous,  comprising  the  best  selections 
from  cotempnrary  magazines,  and  embracing  some  of  the  arti- 
cles to  which  we  have  already  referred  in  our  notices  of  the 
leading  English  periodicals.  A  person  not  having  time  to 
read  ull  the  current  periodicals  cannot  do  better  than  con- 
tent himself  with  the  admirable  selections  which  month  by 
month  appear  in  this  magazine. 


Godrt's  Lady's  Book.    Philadelphia :  Louis  A.  Qodey. 

Godey  also  is  generally  "  a^head  of  time,"  notwithstanding 
the  commotion  caused  by  the  civil  war  in  the  United  States. 
Oue  thing  certain  is  that  the  artists  of  Godey  are  not  either  in 
the  Southern  or  Northern  army.  The  magazine  is  artistically 
as  well  executed  as  ever  it  was  in  the  most  palmy  days  of  the 
Republic  The  "  Widow's  M.te"  in  the  number  beu>re  us  is 
a  touching  and  beautiful  plate.  The  faehioa  plates,  as  asnal, 
are  all  that  can  be  desired. 


APPOINTMENTS   TO   OFFICE,  4kC. 

-  --  -  .    -   ■       .     ■        ■> 

PkI»ON  INSPKCrORS. 

JAMES  MOIR  FBRRES  and  TBRBNCB  J  O'NBIL.  X»qiili«s,  to  te  Inf|Metnn 
of  Priaons  lo  the  room  and  staad  of  Oonald  MBOtm  McDuimU  and  Joha  Laagton, 
Raqulna.— (Oaaatted  Angoat  17, 1661.) 

NOTARIKS  PUBUa 

WILLIAM  McKBK,  of  Tomnto,  Baquln,  to  ba  a  Notary  Poblle  toe  Vpftr 
Oanada.— <G«i«U6d  Aoguat  10, 18S1.) 

NATHANIRL  BALDWIN  VALKINBR,  of  BelloTlUe,  Eaqulro,  Barristw,  tote 
a  Notary  Public  for  Upper  Canada.— (QaiettHl  Aoguat  1, 1861.) 

ROBBBT  MULLIGAN,  bf  Port  Hope^  Xaqulra^  to  ba  a  Notary  PvibUe  §ar  Upfcr 

Oanada.— (Gaattttad  August  17, 1861.) 


TO    CORRESPONDENTS. 


**CHAaLis  nusiim*'— Undar  "DlTitlon  Ooarta.** 
**J«nnua,  Junom*'— **  Ah  ISQuiBn"— Undar  «G«naral 


1861.] 
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DIARY  FOR  OCTOBER. 


1.  TnMdiy.^«»^...  ChuieerT  Bzamla.  Tenn,  London  and  B«lleTlI]«,  oamm«no0d. 

Lttrt  day  for  notice  Hamilton  and  Brockrille.    Clerk  of 
Mnnidpality  to  driivw  AneanMDt  Solb  to  OoUaeton. 

6.  Satnrday  .......  Last  day  Ibr  notice  of  Trial  for  Toronto. 

a  saiiDAT UNA  AmddWIer  IWMXy. 

7.  Monday Ooonty  Oonrt  and  Surrogate  Court  Termi  begin. 

8.  Thnnday  .......  Ohanoery  Kzamin.  Term,  Brantlbrdand  Kingston  oommenees. 

,     ^  Last  day  for  notSoe  for  Barrle  and  Ottawa. 

IX  Bntnrday ..... ...  Connty  Oonrt  and  Surrogate  Ooort  Terms  end. 

IS.  SUNDAY 70th  Sund^  after  TrmU^, 

14.  Monday ^  Toronto  Fall  Aalies. 

lir  'SSSS^^  ...~.^  Ctianoaiy  Bzamln.  Term,  EamiUon  andBrockyUle  eommenoe. 

20.  SUHDAT ntt  awtday  afttr  2Vuii^. 

22,  Tueeday  .^i««..  Chaneeiy  Szamin.  Tarm,  Barrle  and  Ottawa,  oommeneet.  Last 

day  for  notice  for  Ooderieh  and  Cornwall.  ' 

27.  8UNDAT ..  22iwC  iSwuiay  qfUr  TrMt^. 

IMPORTANT  BUSINESS  NOTICE. 

l^noiuindtUediothe  Pnpridon  cftMt  Journal  are  requuUdto  remember th^ 
oU  our  jMft  duioaeounta  kmoe  beei^placeAin  thtJtands^  Meurt.  BtUum  dt  Ardagh, 
MIemesfe,  Barrie,  for  coBeeUon;  attd  ihat  oiUy  a  prompt  remittance  tothemwiU 
ionteoett, 

nUwtthffreatnhietaMee1kai1heProprielor$hitv«adepteitki$eoi€ru!  htdtke^ 
Mm  Mnooii^pcattllo  data  teenier  toenaJUe  them  tamuitheireturfmiupenm, 
mideh  are  verjf  heavy. 

JKw  thai  th$.na^fakt$aa  iftheJamrmalUieaeneraiavadmiUleititwaaiU  natbeum- 
reaaenahte  to  expect  that  Me  iV^esticm  and  Q^loerc  <{f  <*e  Cbiirfa  wmi^d  oowrti  iC  ^ 
Ukemteupportt  inelead  jamming  themtdvee  to  he  m§ei  far  their  wheerJ^jjom. 

^t  few?  toak  Sato  iDtutiiaL 

OCTOBER.  1861. 

■     '  III!-  I  -  .  .     ■  .1.  . 

THE  ENGLISH  COURT  OF  QDfiEN'8  BENCH 

ON  ITS  TRIAL. 

Our  leadesB  bo  doabt,  one  and  tD,  xtnember  the  ftict 
tbftt  t)ie  Eogliik  Court  of  Queeii^s  Beooh  in  Janiiftry  last 
ordevod  a  writ  of  haheoM  eorpuB  to  iflsae  to  Canada  ia  the 
wen  known  eaie  of  Andenon,  the  skre. 

The  announcement  that  the  writ  had  iavned  waa  at  firet 
diaoxediled^  but  when  eomiborated  by  the  pnblbh^d  ropoita 
of  the  eaie  the  feeling  of  doubt  gave  way  to  conbtned 
foelingB  of  attonishment  and  indignation. 

The  jurisdiction  of  the  English  Court  was  qnestiened 
both  here  and  in  Sngland,  and  all  agreed  that  whether  or 
not  the  jurisdiction  existed^  the  exeroise  of  it  was  impolitio. 

In  our  Maroh  issue  we  devoted  some  attention  to  the 
disoassion  of  the  important  questions  raised,  and  aft^rwaids 
had  the  satisfaction  of  finding  the  positions  we  took 
endorsed  bj  the  leading  legal  periodioUs  of  the  mother 
country.  We  contended  that  the  jurisdiction  did  not 
really  exist,  and  pointed  out  that  the  exercise  of  it  was  the 
more  extraordinaty  even  if  the  right  to  exercise  it  had  been 
undoubted;  because  the  English  Court  was  not  under  any 
obligation  to  issue  the  writ  upon  the  materials  before  it. 
We  submitted,  that  under  any  circumstances  the  course 
which  the  Court  should  I^ave  adopted  would  have  been  to 
have  issued  only  a  rule  to  show  cause  why  the  writ  should 
not  issue,  instead  of  in  the  first  instance  and  upon  the 
ex  parte  application  of  a  sealot  ordering  the  writ  to  issue. 


It  is  now  no  small  satbfaction  for  us  to  find  that  the 
veiy  judges  who  did  the  act  of  which  we  then  complained 
are  now  converts  to  the  views  which  we  have  always  enter- 
tained and  then  expressed. 

An  application  was  in  June  last  made  to  the  English 
Court  of  Queen's  Bench  for  a  Rule  to  shew  cause  why  a 
writ  of  ctrtiorttri  should  not  issue  to  bring  up  the  record 
of  conviction  of  John  Craven  Mansergh,  in  custody  in 
India,  under  sentence  of  a  court  n^^rtial.  The  Court  doubt- 
ed its  jurisdiction  to  do  so,  and  was  pressed  with  the  decis- 
ion in  Anderson's  case.  The  application  was  refused-— each 
of  the  four  judges  proqovQOing  an  opinion  against  it* 
CaoMPTON,  J.,  saidi  ^'  This  ia  a  disoretionary  writ,  and  the 
time  which  elapsed  since  the  proceedings  of  the  court 
martial  took  place  is,  I  think,  one  reason  for  not  granting 
•it.,  But  dismissing  that,  consider  what  is  the  nature  of 
this  application.  It  i^  for  a  writ  of  certiorari  to  bring  up 
the  proceedings  of  a  court-martial  held  in  India.  True,  it 
is  said,  that  the  record  is  here  in  England,  but  to  my  mind 
that  makes  no  difference,  because  we  must  see  for  what 
purpose  it  is  asked  that  the  Tccord  should  be  brought  before 
us.  It  is  in  fiMt  an  order  that  the  proceedings  may  be 
quashed ;  so  that  we  are  asked  in  effect  to  control  the 
proceedings  of  a  court  in  India,  and  this  {application  muat 
be  treated  in  the  same  way  as  one  directly  for  a  certiorari 
to  bring  before  us  the  proceedings  of  a  court  in  India.  The 
question  therefore  is,  whether  we  have  any  such  power 
vested  in  us.  No  precedent  whatever  is  suggested  for  it. 
It  is  siud  that  the  application  is  analagous  to  that  in 
Anderson's  case ;  but  it  appears  to  me  to  bear  no  analogy 
to  it,  nothing  whatever  was  decided  in  that  case.  It  was 
onlif  a  rule  to  show  cause  that  was  granted,  and  it  was  in 
no  Wi^  decided  that  the  writ  of  habeas  corpus  ev^ntually 
ought  to  issue.  There  is  therefore  no  case  which  shows 
that  we  have  the  power,  nor  do  I  think  we  ought  to 
examine  on  a. writ  of  certiorari  the  record  of  a  court  in 
India."  So  Blackburn,  J.,  '^  Th/sulterior  object  of  this 
application  is  to  quash  the  proceedings  of  the  court  martial, 
and  of  course  we  should  not  grant  the  writ  of  certiorari  to 
bring  up  the  record  unless  there  was  somi^thing  to  be  done 
with  it  when  we  got  it  before  us.  I  am  not  by  any  means 
sure  that  the  court  martial  had  not  complete  jurisdiction  in 
the  cs3e.  But  even  if  it  had  not,  has  this  court  any  power 
to  quash  the  proeeedings  of  a  court  in  India  ?  I  think  no 
more  than  to  quash  the  proceedings  of  a  Court  inJVance, 
No  doubt  our  authority  to  Inquire  into  the  proceedings  of 
courts  of  inferior  jurisdiction  extends  to  England  and  some 
of  the  adjacent  islands,  hut  I  doubt  if  it  extends  any 
further.  The  case  which  approaches  the  nearest  to  this  is 
the  one  alluded  to  (exparte  Anderson),  in  which  we  granted 
a  rule  nisi  for  a  writ  of  habeas  corpus  to  bring  up  the  body 
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of  a  prisoner  in  Canada.  But  that  is  na  authority  for 
granting  this  application.  That  was  a  case  of  urgency, 
and  the  rale  was  granted  in  order  to  initiate  the  proceedings 
and  if  necessary  to  have  (he  matter  discussed.  I  also 
agree  with  my  brother  Crompton  that  the  length  of  time 
which  has  dapeed  is  alao  a  point  to  be  conaideredi  and  I 
think  that  the  rale  oogbt  not  to  issue."  (^Ex  parte  Man- 
sergh,  7  Jmr.  N.  S.,  ^25.) 

These  opinions  of  Kmmed  jndges  of  the  Queen's  Bench 
are  satisfactory,  so  far  as  they  show  that  Anderson's  case 
decided  nothing,  and  is  not  to  be  followed  aa  a  precedent, 
bat  a  gTRTe  <}ae8tion  of  fact  is  raised  when  it  ia  stated  that 
the  court  did  not  authorize  the  issae  of  the  writ  in  that  case, 

The  fact  that  the  writ  did  issue  ia  beyond  all  dispute. 
I  was  received  in  Toronto  by  the  Sheriff  of  York  and 
Peel,  was  exhibited  by  him  to  us,  was  looked  upon  as  a' 
piece  of  harmless  parchment,  nobody  ever  thought  of  pay- 
ing any  attention  whatever  to  its  hollow  command,  was 
looked  upon  as  a  good  joke,  and  the  subject  of  much 
amusement,  is  now  in  the  Sheriff's  possession,  and  if  pre- 
servedby  him,  will  probably  descend  to  posterity  aa  a 
monument  of  judicial  folly. 

But  perhaps  we  are  to  understand  the  English  judges  as 
pleading  in  confeasion  and  avoidance — that  although  the 
writ  did  issue  the  issue  of  it  was  in  no  way  authorized  by 
them.  Let  us  take  issue  on  the  plea.  Now  for  the  proof. 
On  turning  to  ex  parte  Anderson,  (7  Jur.  N.  S.,  122,)  we 
find  chronicled  the  fact,  that  Mr.  Edwin  James  moved  for 
the  writ,  die  fact  that  he  made  a  long  and  illogical  argu- 
ment in  support  of  his  application,  the  fact  that  afler  hearing 
the  ^'  argument "  the  judges  retired  (according  to  some  re- 
ports for  full  twenty  minutes),  the  &ct  that  these  same  judges 
returned  to  court,  the  fact  that  Cockbum,  C.  J.,  opened 
Ids  mouth  and  spake  as  follows  :  ^^  We  have  carefully  con- 
sidered this  matter,  and  the  result  of  our  anxio'us  deHhera- 
turn  is,  that  we  think  the  writ  ought  to  issue/^  &c.,  the  fact 
that  Crompton,  J.,  Hill  J.,  and  Blackburn,  J.,  concurred, 
(which,  by  the  by,  is  implied  in  the  expression  "  We  have 
carefully,  &c.,  and  the  result  of  our  anxious  deliberations," 
&c.,)  and  the  fact  that  the  writ  when  issued  was  directed 
to  the  Sheriff  of  the  County  of  York,  &c.  To  the  same 
effect  is  the  report  of  the  case  in  the  Law  Times  and 
other  contemporaneous  records.  Out  of  the  mouths  of 
many  witnesses  we  have  proof  of  these  facts,  and  by  the 
proof  of  them  we  are  certainly  and  clearly  entitled  to  a 
verdict  against  the  English  Court  of  Queen's  Bench. 

It  is  painful  to  find  judges  for  whom  we  have  hithesto 
entertained  so  much  respect  making  such  an  exhibition  of 
themselves.  It  was  bad  enough  for  them  in  the  first  place 
to  have  done  a  thing  so  absurd  as  to  have  authorised  the 
issue  of  the  writ  in  Anderson's  case,  but  it  is  ten  times 


worse  for  thorn  in  the  face  of  such  testiowBy  to  deny  the 
fact  or  prevaricate  about  it.  Why  did  Cockbam,  C.  J., 
who  pronounced  the  judgment  of  the  Court  in  the  Ander- 
son ease,  sit  silently  by  and  allow  his  learned  brothers, 
Crompton  and  Blackburn,  JJ«,  to  use  a^ph  language  as  they 
are  reported  to  have  done  without  at  least  telling  them  to 
keep  silence  ?  He  had  himself  cunning  enough  to  make  no 
allusion  to  the  Anderson  case,  and  it  ia  a  pity,  so  far  aa  the 
sanctity  of  the  bench  is  concerned,  that  his  learned  brothers 
wefo  not  equally  cunning.  It  would  have  been  quite  enough 
for  Crompton,  J.,  and  Blackburn,  J.,  to  have  said,  **  We 
are  aahamed  of  what  we  did  in  the  Anderson  caae  and 
promise  to  do  so  no  more."  It  is  human  nature  to  err,  and 
it  is  manly  to  acknowledge  an  error;  for  an  error  grace- 
fully acknowledged  is  a  victory  won.  Is  it  possible  that 
-these  learned  judges  had  not  auffioient  moral  courage  to 
aoknowledge  their  error?  We  cannot  believe  it,  and  yet 
in  the^.absence  of  some  such  suppoeitiou  we  find  great 
difficultyin  accounting  for  their  most  extraordinary  conduct 
If  Crompton,  J.,  and  BhHd&bum,  J.,  were  of  the  same 
opinion  at  the  time  the  Anderson  case  was  decided  aa  th^ 
were  when  deoidiog  ex  parte  Mansergh,  how  came  it  that 
they  oonourred  in  the  former  decision  t  Why  did  they  not 
speak  out  and  aay,  "  we  refuse  the  writ,  you  may  if  yon 
choose  iakt  a  rale  luri,  but  we  catnot  promise  to  make  it 
absolute  V*  If  Cockbum,  0.  J.,  continued  to  be  of  ihe 
opinion  in  ex  parts  Manaergh  that  he  wa*  when  deoidiBg 
ex  parts  Andenon,  how  b  it  that  he  sat  silently  by  and 
allowed  his  learned  brothers  to  demolish  his  former  expres- 
sed opinion  atom  by  atom  f  Why.  did  he  not  say, ''  Yon 
are  wrong — aeoording  to  the  Anderson  ease,  we  have  the 
requisite  power  but  on  this  ooession  we  do  not  see  fit  to 
exeroise  it  1"  The  more  we  endeavor  to  probe  the  motives 
and  actions  of  these  judges  the  more  mystified  we  beoome. 
We  cannot  we  oonless  aeooont  for  their  apparent  teigiTer- 
aation  on  any  known  and  honorable  prinoiple  of  human 
conduct.  We  are  loath  to  entertain  the  idea  that  they 
have  done  wrong  hut  oannot  get  rid  of  it.  We  muat  how- 
ever say,  that  conduct  so  extraordinary  without  explanation 
is  net  calculated  to  increase  the  respect  in  which  English 
judges  have  hitherto  been  held  in  thia  Colony. 


CHANCERY  VESTING  ORDERS. 

By  the  63rd  section  of  the  Act  retpeeting  the  Court  of 
Chancery^  Consolidated  Statute  U.  C,  cap.  12,  power 
is  given  to  the  Court  of  Chancery  to  make  vesting 
orders  or  decrees  in  certain  cases.  The  section  ia  as 
follows : — 

<*  In  every  case  in  whioh  the  Court  baa  authority  to  order  the 
execation  of  »  deed,  ooQTeyance,  transfer,  or  usignment  of  any 
property,  real  or  personal,  the  court  may  make  aa  order  or  a 
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decree  Testing  sach  real  or  personal  estate  in  saoh  person  or  per> 
sons,  and  in  snob  manner,  and  for  snoli  estates  as  wonld  be  done 
bj  any  snob  deed,  conTcjance,  assignment  or  transfer  if  execnted ; 
and  thereupon  the  order  or  decree  shall  haTO  the  ssoie  effect  both 
at  law  and  in  equity  as  if  the  legal  or  other  esUte  or  interest  in 
the  property  had  been  actually  conveyed  by  deed  or  otherwise  for 
the  same  estate  or  interest  to  the  person  in  whom  the  same  is  so 
ordered  te  be  Tested,  or  in  the  case  of  a  Mom  in  aeiion,  as  if  such  ehae 
in  action  had  been  actually  assigned  to  such  last  mentioned  person." 

Tho  power  of  the  Court  of  Chaocerj  to  compel  the  eze- 
cation  of  deeds  is  only  ancilliary  to  its  general  jarisdiotion 
iQ  cases  of  specific  performance,  fraud,  accident,  mistake, 
trasts,  &c.y  and  therefore,  wherever  that  power  is  called 
into  exercise,  a  vesting  order  under  this  section  will  com- 
plete that  which  the  judgment  of  the  court  directs  to  be 
done,  and  thereby  save  the  expense  of  a  Chancery  convey- 
ance, and  the  trouble,  ineonvenieoce,  and  annoyance  of 
Chancery  Writs  of  Attachment.  But  the  practical  use 
hitherto  made  of  this  section  has  been  to  vest  in  purchasers 
property  bought  by  them  at  sales  under  decrees  of  the 
court ;  and  as  this  vesting  power  of  Chancery  is-  in  some 
measure  new  it  may  be  well  to  consider  the  form  and  effect 
of  such  orders. 


We  must  here  state,  that  we  interpret  the  Act  as  giving 
DO  greater  validity  or  more  effective  conveying  power  to  a 
vesting  order  than  that  possessed  by  an  ordinary  deed;  and 
we  therefore  think  that  all  artificial  or  necessary  words  of 
m  legal  conveyance  are  as  requisite  in  a  vesting  order  as  in 
a  deed,  so  far  aa  the  peculiar  form  of  the  order  will 
allow.  The  statute  says  that  the  property  shall  by  tiie 
vesting  order  be  vested  in  such  peraon  or  persons,  in  siich 
manner,  and  for  mck  estate,  as  would  be  done  by  any  deed 
if  executed,'  and  that  such  order  $kall  have  the  eamu  ejffect 
as  if  the  property  had  been  actually  conveyed  by  deed  or 
otherwise.  And  as  the  vesting  order  is  the  only  evidence 
of  the  intention  of  the  Court  as  to  the  manner  of  convey- 
ing and  the  estate  to  be  conveyed,  it  is  clear  that  everything 
should  appear  in  it  which  is  necessary  to  render  the  con- 
veyance complete. 

The  person  in  whom  the  real  or  personal  property  may 
be  directed  to  be  vested  may  be  either  a  party  to  a.  suit 
who  has  been  declared  to  be  entitled  to  a  conveyance 
of  such  property,  or  a  purchaser  at  a  sale  by  the  court. 
Over  the  former  the  authority  of  the  court  is  undoubted, 
and  it  has  been  decided  that  where  a  person  becomes  a  pur- 
chaser at  such  a  sale,  he  thereby  subjects  himself  to  the 
jurisdiction  of  the  court  and  may  be  treated  in  the  same 
way  as  if  he  were  a  party  to  the  suit.  But  in  no  case  can 
either  party  be  compelled  to  accept  title  under  a  vesting 
order  instead  of  a  conveyance,  it  being  their  right  to  insist 
upon  covenants  from  the  grantora.  (^SlaUr  v.  FUken,  4 
U.  G.  L.  J.  261.) 


By  the  words  '^  vesting  in  such  manner  (is  would  he  don9 
by  any  sw:h  deed,"*'  we  presume  the  legislature  intended  to 
declare  that  the  vesting  order  should,  as  nearly  as  possiblci 
follow  the  form  of  an  ordinaiy  conveyance.  Thus  the  con- 
sideration should  be  mentioned,  (  Ward  v.  Lamherl,  Cro. 
Eliz.,  394,)  or  the  property  should  be  conveyed  to  the  use  of 
the  party  or  purchaser,  &c.,  as  well  as  unto  him ;  also  the 
words  ^'  granted,  conveyed,  and  vested  in,"  or  such  like, 
and  the  habendum  "  to  have  and  to  hold,"  &c.,  should  be 
contained  in  the  order  as  the  ordinaiy  and  proper  technical 
words  of  conveyance. 

So  also  the  quantity  of  estate  intended  to  be  passed-— 
whether  a-  fee,  a  life  estate,  or  a  term  of  years — must  be 
shown,  r^  The  marking  out  of  the  estate,  says  Williams, 
in  his  work  on  Real  Property,  is  as  necessary  now  as  for- 
merly, and  it  is  called  limiting  the  estate.  In  addition  to  the 
livery  of  seisin  it  was  necessaiy  that  the  estate  which  the 
feoffee  was  to  take  should  be  marked  out,  whether  for  his 
own  life  or  that  of  another  person,  or  in  tail,  or  in  fee 
simple,  or  otherwise.  Thus  the  land  may  be  given  to  the 
feoffee  Uo  hold  to  himself  simply,  and  the  estate  so  limited 
is  an  estate  for  life,  and  the  feoffee  is  generally  called  a 
lessee  for  his  life.  If  the  land  be  given  to  the  feoffee  and 
the  heirs  of  his  body,  he  has  an  estate  tail,  and  is  called  a 
donee  in  tail.  And  in  order  to  confer  an  estate  tail  it  is 
necessary  (except  in  a  will,  where  greater  indulgence  is 
allowed,)  that  wprds  of  procreation,  such  as  "  heirs  of  his 
body,"  should  be  made  use  of.  If  the  land  be  given  to  the 
feoffee  and  his  heira  he  has  an  estate  in  fee  simple,  the 
largest  estate  which  the  law  allows.  In  every  conveyance 
(except  a  will)  of  an  estate  of  inheritance,  whether  in  fee 
simple  or  fee  tail,  the  word  ^' heirs"  is  necessaiy  to  be  used 
as  a  word  of  limitation  to  mark  out  the  estate.  Thus  if  a 
grant  be  made  to  a  man  and  his  seed,  or  his  offspring,  or  the 
issue  of  his  body,  all  these  would  be  insufficient  to  convey 
an  estate  tail,  only  an  estate  for  life.  So  if  a  man  purchase 
lands  to  have  and  to  hold  to  him  for  ever,  or  to  him  and 
his  assigns  for  ever,  he  will  have  but  an  estate  for  life 
and  not  in  fee  simple.  Before  alienation  was  permitted  the 
heirs  of  the  tenant  were  the  only  persons  besides  himself 
who  could  enjoy  the  estate,  and  if  they  were  not  mentioned 
the  tenant  could  not  hold  longer  than  for  his  own  life.  At 
the  present  day  the  free  transfer  of  estates  in  fee  simple 
is  universally  allowed,  but  this  liberty  is  now  given  by  the 
law  and  not  by  the  particular  words,  by  which  an  estate 
may  happen  to  be  created.  So  that  though  conveyances  of 
estates  in  fee  simple  are  usually  made  to  hold  to  the  pur- 
chaser, his  heirs  and  assigns  for  ever,  yet  the  word  "  heirs" 
alone  gives  the  fee  simple  of  which  the  law  enables  him  to 
dispone,  and  the  remaining  words,  and  his  assigns  for  ever, 
have  at  the  present  day  no  conveyancing  virtue  at  all,  but 
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are  merely  declaratory  of  that  power  of  alienatioD  which 
the  parohaser  would  possess  without  them  (pp.  119-121). 
These  remarks  will,  we  trust,  enable  those  who  have 
obtained  resting  orders  under  this  statute  to  ascertain 
whether  the  full  esState  intended  to  be  Tested  has  been 
actually  couTeyed  by  the  order^^-especially  fee  simple 
estates  purchased  at  sales  had  under  decrees  of  the  Court 
of  Chancery. 

CHANCBRT  NOTICE.; 

During  the  circuits  for  the  examination  of  witness,  the 
Court  will  not  sit  on  Tuesday,  except  in  ease  of  the  postpone- 
ment of  any  of  the  circuits.  Notices,  however,  wilt  be  given 
for  Tuesday,  as  usual,  and  court  will  be  held  on  the  Satur- 
day of  each  week,  for  which  days  the  notices  for  Tuesday 
will  continue  good,  or  for  the  first  day  on  which  court  will 
be  held.  In  Chamben,  business  will  be  taken  on  any  day 
that  the  Judge  may  be  in  town,  and  notices  of  motion  are 
to  be  given  in  the  usual  manner,  and  will  continue  good 
for  any  day  that  Chambers  may  be  held,  in  the*^  event  of 
their  being  no  sitting  on  the  day  named  in  the  notice. 

Dated,  16th  September,  1861. 


COMMON  LAW  JUDGMENTS. 

Q USSR'S  BEI^CB. 
CASES  AROtlD  t^UBHCO  XA8TIR  TXRH  LAST. 

I*r«»«nt :— MoLiAV,  J. ;  Bvmvs,  J. 

Jwlgmttiti  d^Ttt^,  Thmrtiiy,  Sqit  IJ^  18«1. 

OtlkiioH  r.Alwmdtr.^nnlti  absahito  to  set  aside  proeeediaM 
witheesfts.    One  week  farther  time  to  plead. 

Bank  qf  Vpper  Canada  t.  iTi/io/y.— Bole  discharged. 

JfeG^et  T.  The  Corporation  of  7br*w7fo.— Kale  nm  for  new 
Wjl  vefluedt  aad  Jadgment  fw  defendants  en  demorter  to  2Dd» 
8rd  and  ith  pleas,  and  for  plaintiff  on  demurrer  ta  6tlx  plea. 

Rtgina  t.  Atkin* — ^Bules  discharged. 

CarraU  t.  Tht  Bank  of  iTon/rea/.— Rale  dbcharged. 

Corhitt  T.  Jrir*pfl<ri<j*.-^adgment  for  plainUff  on  demurrer 
With  leave  to  amend  ta  two  weeks. 

SUtnkif  ▼.  The  Undtm  Oa*  CVwi^«ny.— Appeal  allowed  withoat 
costs. 

^^^^onald  V,  O.  W.  B,  Co.— Rale  discharged  and  jadgment 
fi>r  defendants  on  all  fhe  demorrers  except  demnrrer  to  Sth  plea, 
and  for  plaintiff  as  to  that  demurrer.  ^^ 

Todd  T.  Peffy.—Jadgment  for  plaintiff. 

VanEvtpf  r.  The  Buffalo  and  Lake  Huron  BaUway  Co.— Rale 
discharged. 

jRifTw  T.  Wright, — Rtile  discharged. 

Barilet  v.  ^Mton-^Ride  absoluU  for  new  trial,  ooete  to  airide 
the  event 

Craiff  V.  OdelL-^RnU  absolute  on  payment  of  costs. 
Anfflin  v.  J7£n(f0r»on.— Judgmeot  for  plaintiff  on  demurrer. 

•ML    r»  8«i»t«Bib«-  28,  isei. 

The  (^ueen  v.  Preslon  ei  a/.— Rale  absolute  to  quash  indictment. 
Bank  Upper  Canada  v.  Cofbeit — Rule  discharged  with  costs. 


Town  of  Sarnia  v.  Oreat  Western  Railway  Company, — Rale 
discharged. 

Town  of  Ooderich  v.  Buffalo  and  Lake  Suron  BaUway  Company. 
—Special  case.  Jadgment  for  plalntiflii.  Jield^  that  land  covered 
with  water  is  not  liable  to  taxation  under  the  Assessment  Act. 

Corporation  of  Buex  t.  Slrony. — Rale  disoherged  with  ooete. 

Waite  V.  Howell, — No  jadgment,  stands  for  le-aiignmeak 

Martin  t.  ITAi^c— Role  abeolnte  for  new  trial  eo  payaMot  ef 

costs. 
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Present : — Robtnaoa,  G.  J. ;  Bimiii,  J. 

UooOMf, 
McCahe  V.  Shore. — Rule  discharged. 

Addieon  v.  BurrilL — Rule  absolute  for  new  trial,  eosts  to  abide 
the  event. 

PherriU  v.  TWjmt.- Rale  discharged. 

Lake  v.  ITriyAi.— Role  discharged. 

McDonell  v.  McDonell. — Rule  absolute  for  new  trial  upon  pay- 
ment of  costs  by  plaintiff;  plaintiff  to  be  at  liberty  to  amend  his 
pleading* 

Jn  the  mailer  of  CharUe  Widder  v.  Ths  Baffalo  and  Lake  Huron 
Company. — Rule  absolute  for  mandamus  ni$i, 

Rohineon  t.  Stock, — Rule  discharged. 

In  re  Simone  T.  The  Corporation  of  the  Town  of  Ohaiham. — 
Role  abeolnte  to  qaaah  bj-law  with  eoats. 

Todd  V.  IFa^A. — Rule  absolnte  for  a  new  trial  upon  payment  of 
costs. 

Shock  V.  8mifh,'^Un\e  dtseharged. 

BaUwin  r.  iVsfsr.-^Rale  absolnte  for  new  trial  withoot  eeeta. 

TaknU  v.  iS^dWcMatii.— Role  diseharged  withonieesla. 

Reeoet  v.  The  Corporation  of  the  City  of  ^Wvnlo.'^Rale  dis- 
charged. 

Burd^.  Ptfimer.^— Rule  discharged. 

JfcMrlHtft.  SwanHon, — ^Biaie  Aschaiigedi 

Jn  the maiterif  thB  kein  of  I¥mnm  Amt  Baakom^-^HeH  that 
title  and  interest  of  parties  proved  ae  stated  in  partition  Aek 

Order  accordingly. 

Dixon  T.  Hamilton. — Rule  diseharged. 

ChamberUn  r.  i5M(A..^iUile  dteeharged. 

Vidal  T.  ilMial(l.—Bide  dieohaifed. 

He^eree  v.  /b«l«f.— Rale  disehai|^. 

In  re  Wright  and  Comieh, — ^Rnle  for  transfer  articles  from  one 
attorney  to  another. 

NiehoUon  v.  Burkholdtr. — ^Rnle  absolute  for  new  trial,  eosts  to 
abide  the  event,  «pon  eondi*ioa  that  it  be  admitted  on  the  trial 
that  the  late  James  McGill  died  seised.  If  not  drawn  up  in  three 
weeks  rule  to  be  discharged. 

In  re  Hurand. — Role  disdmiged  with  cents. 

Humi^ereon  t.  Hendereon,  —Rule  reftMod.  Held,  1.  That  if  there 
be  a  plea  on  the  record  putting  title  in  question,  a  County  Court 
is  ousted  of  jurisdiction.  2.  That  a  plaintiff  in  a  Superior  Coxnri 
with  a  plea  of  that  iund  on  the  record  ie  entitled  to  fall  eoets. 

In  re  McDougdU  and  Township  of  Loho. — Rale  refased.  H^ 
that  Township  Councils  are  enabled  but  not  required  to  pass  by- 
laws for  the  relief  of  the  poor.  The  relief  is  discretieaary  net 
imperative. 


Present :— Sir  J.  B.  Robimsom,  Bart,  C.  J. ;  MoLbak,  J. ;  BuaNs,  J. 

Sstwd^,  Septmter  SB,  ISei. 
Oark  T.  DoRoMicirt.- Rule  absolute  for  new  trial  withoat  eoatSL 
Vanee  v.  King  et  c/.— Verdict  for  plaintiff  on  Istissae  to  stand; 

for  defendants  on  2nd  and  8rd  issues  and  judgment  for  defendants 

upon  the  demurrer. 

Smith  etaL  7.  BUI  et  a/.— Rule  absolnte  for  new  trial  vlthont 
costs. 
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Addison  t.  JenninffM, — ^Appeal  from  oonntj  court  allowed.   New 
trial  ordered.    Costs  to  abide  the  etent. 

Sparling  ei  al.  t  RoherUon, — Appeal  allowed.    New  trial  or- 
dered withoat  costs. 

JfurdqfTf.  WUr, — Jodgxneot  tot  defendajat  o&  demurrer. 

McDofiM  ▼.  BtU, — JjadgmenjL 

Deniton  t.  i\ra<M>fi.^-Jadgmeiit  for  plaintiif  o^  demnrrer,  wUk 
leave  to  apply  to  amend  within  a  fortnight 

Moore  ei  oL  t.  Qurneff  tt  al, — Judgment  for  plaintiff  on  de* 
morrer,  with  leave  to  apply  to  amend  in  ten  days. 

Moore  tt  al,  t.  McMlknon. — Judgment  for  plaintiif  on  demurrer. 

Ryan  et  «x.  ▼.  MiUer. — Rule  absolute  for  new  trial  granted  with- 
oot  costs. 

Crewfwrd  r.  Corporation  ^f  Cokmrg^ — Jadgmenl  f^r  plainijiff  on 
all  the  demarrera. 

.V  I 

Com,  jBiink  ▼.  Bank  qf  Ujpper  Canada, — Judgment  for  defen.- 
dants. 

Teehan  v.  Leamy. — ^Postea  to  plaintiff. 

Fortune  t.  Gamett. — Postea  to  plaintiff. 

ffarrie  t.  MaUoek, — Postea  to  plaintiff. 

Bank  of  Upper  Canada  t.  Olaee, — Judgment  for  defendant.    '    i 

Sykee  t.  Cobourg  and  Port  Hope  RaUway  Company. — Judgment 
fer  defendant. 

Olaee  t.  Wiymare — Jjidgmeat  for  plaloiiff.  « 

Reg.  V.  Deeeauer. — Rule  disohirged. 

Rey.  ▼.  i>avid!fon.— Judgment  fbr  the  crowji. 

MeCoy  v.  RmUk, — Jvdgment  for  defeodaot. 

MmaU  T.  CUy  of  Toronto.—Bnlt  absolole  for  new  trUl.    Cocts 
to  abide  the  event     Leave  to  amead- 

R^y  V.  Walker, — Conviction  affirmed. 


COMMOy  PLBAB. 

GA.SE8  ARGUED  VmX»  SASTRB  TBBM  LAST. 

Present :— B&apju,  £.  2. ;  lUCB^EPO,  J. ;  Qagabtt.  J. 

r.  Baidmn  et  eik — Ja4giBjBpil  for  diffeadaata  on  daauuver. 
Ryland  t.  King  et  al. — Rule  absolute  to  enter  a  verdict  for 
defendants,  Smith  and  Richards,  with  leave  to  plaintiff  to  Uke 
out  a  rule  niei  for  Judgment  non  obstante  veredicto. 

Doan  T.  Warren  et  al- — New  trial  on  payment  of  costa. 

Jfem  et  al  v.  Sfiort  et  al, — Judgment — Defendants  to  have  costs 
of  the  issues,  and  the  costs  of  the  cause  as  reladng  to  the  Issues 
found  for  them.  Plaintiffs  to  ha^  general  coats  of  the  cause, 
(except  as  to  the  isaoec  fonnd  %gai^t  tham,)  and  the  costs  of  the 
issue  on  the  plea  of  set  off  against  the  defendants  de  bonis  propriie. 


TBINITT  TXRBC. 

Present : — Dbapbb,  C.  J. ;  RkShaeds,  J.  ;  HAOAnrr,  J. 

Monday,  flvptamber  1B3,  IMl. 
MaeauUty  t.  Moodie. — Judgment  of  Coarl  of  Queen's  Bench 
affirmed.     Postea  to  defendant 

Hart  V.  J^tfRfon.— Rale  absolnte  to  dismiss  appeal  with  costs. 
OyiMs  et  al.  v.  ifei>edL-f-Riile  fiui  discharged. 
Moore  v.  Oray  et  al. — Rule  absolute  for  new  trial  on  pigment  of 
oosta. 
Maedonald  r.  Maedonald. — Rule  discharged. 

Bishop  of  Toronto  t.  CantweU — ^Rule  absolute  for  new  trial 
without  costs.  Held,  that  a  term's  notice  is  as  much  necessary  In 
an  action  of  ejectment  as  In  other  actions. 

Turner  v.  MUh, — ^Rule  absolute  to  enter  v«rdtct  for  4efcndantB. 

Smith  V.  Modeland.^ApptsA  allowed  without  coats. 

Fitxyerald  t.  Kendall.^KaXe  discharged. 

Parker  v.  McI>onaid.-^Bm\t  discharged  with  costs. 


Howard  v.  Haight. — Appeal  allowed  withoat  coats,  new  trial 
ordered. 

Jury  T.  Fry. — Postea  to  plaintiff. 

Holder  t.  LangUy, — Rule  discharged. 

Patterson  v.  Langley. — Rule  absolute  for  new  trial,  costs  to 
abide  the  event 

Biggins  T.  The  City  of  Toronto. — ^Rnle  absolute  for  new  trial 
without  costs. 

Kirchhoffer  v.* Ross  et  aL — Rule  absolute  to  arrest  judgment 
unless  plaintiff  within  one  mo|itk  amend  by  sugi^esting  omitted 
facts. 

Metropolitan  Oas  Company  v.  Rossin. — New  trial,  costs  to  abide 
the  event 

Martin  v.  Cowan, — Appeal  dismissed  with  costs. 

Dtmpsty  V.  C*ar«ofi. -^Appeal  allowed  withcvt  costs. 

Haight  v.  Melnnis, — ^Appeal  allowed  without  costs. 

BtUdwin  y.  JSUiot. — Rule  absolute  for  new  trial  without  costs. 

Perritt  v.  Arnold. — Rule  discharged. 

McNab  V.  HowUmd  Jf  Ftteh. — Role  absolute  for  new  trial,  costs 
to  aUde  the  event 


Present :— DaAPua,  C.  J. ;  Rioeakps,  J. ;  Haoa&tt,  J. 

Batorday,  Saptambar  28,  IBSl. 
Smith  V.  Mutehmore, — Rule  abnolute  for  new  trial  without  costs. 

#         ■  •       '  ' 

CUland  v.  Robinson  et  al, — ^Rule  absolute  to  ^et  nonsuit  aside, 
and  fp9  a  new  trial  except  as  to  defendant  Robinson. 

Dunne  v.  CReiUy. — Rule  absolute,  withoat  costs. 

Moore  et  al.  t.  Chambers. — Judgment  for  plaintiff  on  demurrer 
to  equitable  plea  for  defendant  on  plea  of  nun^uam  indebiiat,  with 
leave  to  plalnUff  to  amend  on  payment  of  costs. 

Moors  tt  oL  T.  Bu4son, — judgment  for  plaintiff  op  demurrer  to 

plea. 

Moore  et  al,  v.  Murphf, — Jud^eiit  for  pUanliff  on  demurrer; 
equitable  plea  held  bi^cjT 

Moore  v.  McDonald. — Plaintiff  entitle^  to  Ji|d|;me9t  on  demur* 
rer.     Held,  plea  bad. 

Ctendtnan  t.  Great  Western  Railway  Company. — Judgment  for 
plsintiff  on  demurrer. 

Cfouanloek  t.  SmUk-r-ApfuX  disBiase^  withcot  costs. 

Moore  t.  Muma, — ^Appeal  dismissed  with  costs. 

The  Queen  t.  f%s  Protisiaaal  CiMfnal  of  Bruee,-^Utal»  discharged 
with  costs. 

In  the  matter  of  Cfeorge  Michie  and  the  City  of  J\fronto. — ^Rnle 
absolute  to  quash  claipfB.  4  of  hy4awy  inihoai  osats,  and  discharged 
aa  tp  vesldoe. 

Proueffoot  r,  Harley. — Rule  discharged. 

In  re  JfeMdstsr  and  the  Cbrpcration  of  ika  VilUyg  of  Memm^kei, 
Rule  absolute  with  costs* 

Harvqi  v.  Mutual  Fire  Insuranci  Con^ansf  of  /VMcoa.— Rale 
absolute.     Postea  to  defendants. 

Brown  V.  Osborne. — Judgment  for  plaintiff  on  the  demurrer, 
with  leave  to  the  defendant  to  amend  within  ten  days  on  pay- 
ment of  costs. 


LAW  800IBTY  OP  UPPBB  OA:NAI^A. 

MIOHABLUAB  TBBX,  IMO. 

ARTICLED  0LMRK8'  EXAMIMATIOM. 


SMITE'S  HSRGANTILB  LAW. 

1.  What  is  a  restrictlva  cadoiMmcat,  and  aa  endorsemenl  seas* 

reeoure  respectively  of  a  bill  or  note  ? 

2.  Can  a  lien  be  retained  for  a  debt,  tiie  remedy  by  action  for 
which  Is  barred  by  the  Statute  of  Limitations  ?    dive  your 
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8.  When  doM  a  right  to  stop  in  trsnaitn  arise,  and  when  Is  it 
determined ;  and  will  the  bond  fide  endorsement  of  Ull  of  lading, 
in  anj  waj,  and  if  so,  how  aifeot  it  T 

4.  Will  snoh  a  dcUvery  of  gooda  as  would  be  sufficient  to  sup- 
port an  aotion  for  goods  sold  and  deiiTered,  be  enffieient  to  ratify  ft 
eoatiaal  of  sale  within  the  Statate  of  Franda  ?  State  the  <tiibr- 
enee. 


BLACKSTONE'S  COMBfBNTARIES,  VOL.  1. 

1.  How  may  a  eorperation  be  created,  and  how  dissoWed  ? 

2.  Below  what  age  are  ohildren  presumed  not  to  be  criminaU^ 
answerable  for  their  Aets  ? 

8.  What  Is  municipal  law,  and  into  what  four  branehes  is  it 
diridedt 


STORT'S  EQUITT  JURISPRUDENCE. 

1.  IMttlngnish  between  a  baUmen^  and  a  trust 

2.  When  are  Toluntary  settlements  of  real  eetate  Toid,  and 
when  not 

8.  When  is  surprise  or  mistake  a  ground  of  equitable  jurisdic- 
tion. 

4.  When  is  relief  in  equity  with  respect  to  sureties  more 
complete  than  at  law  ? 

« 

6.  How,  and  when  are  reoeiyers  appointed,  and  what  are  their 
rights  and  duties  t 


WILLIAMS  ON  REAL  PBOPERir. 

1.  Can  a  husband  convey  to  his  wife  ?  and  glTC  reasons  for  your 
answer. 

2.  What  effect,  if  any,  has  the  deed  of  an  inftnt  T 

8.  What  is  the  effect  of  the  registration  of  a  judgment^  and 
what  are  the  rights  and  remedies  under  it  T 

4.  Can  a  mortgagor  make  a  conTejenoe  by  lease  and  release, 
and  gite  reasons  for  your  answer  ? 

6.  Qire  the  most  Important  statutory  provisions  of  the  Statute 
of  Lindtations  with  respect  to  real  estate. 


STATUTES  AND  PLEADING  OF  COURTS. 

1.  In  what  eases  will  rspleria  lie  la  Upper  Geaada  t 

2.  What  is  the  effect  upon  a  cause  of  the  withdrawal  of  a  Juror 
at  the  trial! 

8.  Can  an  award  under  a  compulsory  reftrenoe  be  enforced,  and 
If  so,  how,  before  the  time  for  moring  to  set  it  aside  has  elapsed  ? 

4.  Within  what  time  must  a  bond  be  perfected  and  executed  so 
as  to  stay  execution,  in  the  case  of  an  appeal  from  the  decision  of 
a  County  Court  Judge  7 

6.  When  a  person,  not  an  infant,  nor  of  unsound  mind,  has  been 
•erred  with  an  office  copy  of  the  bill,  within  the  Jurisdiction,  but 
not  personaUy»  in  what  manner  must  an  onltr  pro  co^ftuo  be 
applied  for  against  him  f 

6.  Can  a  decree  be  obtained  before  the  time  for  answering  has 
expired  t    State  the  practice  In  such  cases. 

7.  Does  the  dismissal  of  a  bill  for  want  of  prosecution  operate 
as  a  bar  to  another  suit  of  the  eame  sort  7 

8.  What  is  the  practise  when  one  of  the  parties  wants  a  re- 
hearing? 

9.  What  is  the  praeUoe  in  proceeding  under  a  referenoe  to  the 
master  as  to  title  ? 


EXAMINATION  FOR  CALL, 


SMITH'S  MERCANTILE  LAW. 

1.  Will  the  delirery  of  goods  to  an  agent  of  the  Tcndee  appoint- 
ed to  conToy  them,  deprive  the  Tender  of  his  lien  for  the  priee ; 
or  of  the  right  to  stop  in  tran^tu,  or  either  T 

2.  What  are  the  respectiTC  rights  of  debtor  and  creditor  as  to 
the  appropriation  of  sums  paid  by  the  former? 

8.  What  are  the  implied  warranties  in  a  marine  policu  ? 


BTLES  ON  BILLS. 

1.  What  are  the  essential  Tuquisites  of  a  bill  of  exchange  ? 

2.  Is  the  drawer  of  a  bill  of  exchange,  aocepted  for  his  accom- 
modation, entitied  to  notice  of  dishonour  under  any,  and  if  so 
what  circumstances  ? 

8.  When,  and  by  whom,  must  a  bill  of  exchange  be  paid  so  as 
to  extinguish  the  instrument  ? 

TAYLOR  ON  EVIDENCE. 

1.  What  are  the  respective  fdnctlons  of  the  judge  and  Jury  with 
regard  tn^a  written  Instrument  offered  in  CTidenee. 

2.  What  is  a  latent  and  what  is  a  patent  ambiguity,  and  wMch 
can  be  explained  by  parol  CTidence  ? 

8.  Under  what  circumstances  must  a  oonfessloB  have  been  made 
to  render  It  admissable  in  eridence  aghast  a  prisoner  ?  Is  there 
any  statute  applying  to  this  subject  ? 

4.  Upon  what  principle  are  declarations  accompanying  aets 
admissible  as  eTidence  ?  Is  this  in  reality  an  exception  to  the 
rale  njeoting  hearsay  eridence  ?    CKtc  your  reasons. 


STORY'S  EQUITY  JURISPRUDBNCB. 

1.  Explain  what  Is  meant  by  tacking ;  how  fhr  the  doctrine  is 
affected  by  cur  registry  laws,  and  in  what  eases  it  may  still  be 

applied  ? 

2.  Under  what  drcnmstances  will  a  surety  be  held  to  be  dis- 
charged in  equity  ? 

8.  Explain  the  doctrine  of  specific  performance,  and  whether  It 
will  be  put  in  force  with  respect  to  land  in  foreign  countries  ? 
4.  When  is  a  trust  deemed  a  purchase^  and  when  not  ? 
6.  What  defmces  are  peculiar  to  equity  ? 


WILLIAMS  ON  REAL  PROPERTY. 

J  •  What  is  the  effect  of  the  destruction  of  the  rererBion  upon  the 
rent  incident  to  it  ? 

2.  What  are  the  requisites  of  a  ooaTCyance  for  barring  an  estate 
tail? 

8.  What  is  equlUble  Jointure? 

4.  What  are  powers,  and  explain  how  estates  thereunder  take 
effect? 

6.  What  is  a  shifting  use,  and  distinguish  between  it  and  a 
remainder. 


PRACTICE  AND  PLEADING 

1.  What  is  the  difference  between  a  demurrer  at  law  and  in 
equity  in  point  of  pleading  ? 

2.  Can  the  silence  of  the  answer  as  to  any  statement  in  the  bill 
be  construed  into  an  implied  admission  of  its  truth  ? 
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8.  What  U  the  effect  of  admisaioDS  made  in  an  answer  by  one 
defendant  as  regards  his  co-defendant  ? 

4.  What  effect  haa  an  unproTed  allegation  of  fravd  in  the  bill, 
on  the  eoBts  of  the  salt,  when  the  plaintiff  sacoeeds  generally  T 

5.  How  is  a  bill  taken  pro  tonft$$o  against  a  married  woman  ? 

6.  What  Is  a  departure  in  pleading  ? 

7.  At  what  period  of  a  suit  may  either  party  with  or  without 
leave  of  the  court  or  a  judge  serTO  interrogatories  on  the  opposite 
party? 

8.  In  what  cases  can  a  submission  to  arbitration  be  now  made 
ft  rule  of  court  ? 

9.  In  what  oases  of  finding  on  an  immaterial  issue  will  a  re- 
pleader or  judgment  non  obttante  veredietOj  respectiTciy  be  granted  ? 

10.  What  is  the  effect  of  a  reversal  of  a  judgmetft,  by  virtue  of 
which  a  judgment  creditor  has  garnished  »  debt,  upon  the 
garnishee,  whe  has  paid  over  to  such  creditor  the  amount  due  from 
him  to  the  judgment  debtor,  under  a  regular  order  ? 


ADDISON  ON  CONTRACTS. 

1.  In  what  eaaeo  wiU  a  contract  in  partial^restraiBt  of  trade  be 
upheld  t 

2.  Mention  some  cases  in  wliich  a  representation  m^de  by  the 
vendor  at  the  time  of  sale  will,  and  some  in  which  it  will  not, 
•mount  to  a  warranty. 

8.  What  will  amount  to  a  sufficient  acknowledgnMoi  in  writing 
by  a  debtor^  to  take  a  case  out  of  the  Statute  of  Limitatlias  ? 


POSTPONED  ARTICLES  RELATING  TO  THE  DIVISION 

COURTS. 
Several  articles  on  our  list  for  preparation,  have  been 
anavoidably  postponed  in  consequence  of  the  continued 
absence  of  one  of  the  Editors  in  Europe.  His  return^ 
daily  expected,  will  enable  ua  to  fulfil  all  promises  at  an 
early  day. 


CHANGES  IN  THE  LAW. 


OnAROB  OF  HIS  HONOR,  K.  MoKBNZIE,  ESQ.,  JUDGE  OF  TUB  OOUNTT 
COUBT  OF  FRONTENAO,  LBNNOX  AND  ADDINOTON,  TO  THB  GRAND 
JUBT  AT  TUB  LAST  COURT  OF  QUABTBR  SESSIONS  FOR  TUB 
UNITBD  COUNTIES. 

Mr.  Foreman  and  Gentlemen  of  the  Grand  Jury: — ^I  find 
by  the  Sheriff's  calendar  that  tweUe  prisoners  are  confined  in 
the  oommon  gaol  of  the  counties,  or  out  on  bail,  charged  with 
erime.  Their  cases  will  be  submitted  to  your  investigatioo. 
The  offences  allied  are  of  the  ordinary  character,  aad  call 
for  no  special  direction  from  the  court.  Other  parties,  not  in 
the  calendar,  charged  with  crime,  may  be  out  on  bail.  I  be- 
lieve such  parties  are  out  on  bail.  The  respective  charges 
will  be  brought  under  your  consideration  in  due  form  of  law 
by  the  Crown  Attorney,  who  will,  no  doubt,  afford  you  every 
assistance  in  his  power  to  enable  you  to  get  at  the  troth  of 
such  matters  as  will  come  before  you  as  a  Grand  Inquest* 

At  the  time  of  the  last  sittings  of  this  court,  in  the  month 
of  June,  I  did  not  receive  the  authorized  printed  copy  of  the 
statutes  passed  in  the  last  session  of  the  Provincial  Parlia- 
ment, consequently  I  was  unable  then  to  direct  the  attention 
of  the  Grand  Inquest  to  the  alterations  and  changes  made 
thereby  in  the  law.  An  Act  was  passed  to  prevent  vexatious 
indictments  for  certain  misdemeanors.  For'  the  future  no 
bill  of  indictment  for  perjury,  subornation  of  perjury,  con- 
spiracy, obtaining  money  or  other  property  under  fuUe  pre- 
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tences,  keeping  a  gambling  house,  keeping  a  disorderly  house, 
and  any  indecent  assault,  shall  be  presented  to,  or  found  by, 
any  Grand  Jury  unless  the  prosecutor  or  other  person  pre- 
senting such  indictment  bad  been  bound  by  recognisance  to 
prosecute  or  give  evidence  against  the  party  accused  of  such 
offence,  or  unless  the  person  accused  has  been  committed  to, 
or  detained  in,  custody,  or  has  been  by  recognisance  to 
appear  to  answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence,  if  charged  to  have  been  committed  in 
Upper  Canada,  be  preferred  by  the  direction  or  with  the  con- 
sent, in  writing,  of  a  judge  of  one  of  the  supreme  courts  of 
law,  or  of  Her  Majesty's  Attorney  or  Solicitor-General  for 
Upper  Canada,  or  of  a  Judge  of  one  of  the  County  Courts  or 
Recorder  of  a  city  in  Upper  Canada. 

And  when  a  party  is  charged  before  a  Justice  of  the  Peace 
with  any  of  the  said  enumerated  offences,  and  the  justice  shall  ^ 
see  fit  to  refuse  to  commit  or  to  bail  the  person  charged,  then, 
in  case  the  prosecutor  shall  desire  to  prefer  an  indictment 
respecting  the  said  offence,  the  justice  is  bound  to  take  the 
recognisance  of  such  prosecutor  to  prosecute  the  charge  or 
complaint,  and  to  transmit  such  recognisance,  information 
or  deposition,  if  any,  to  the  County  Crown  Attorney. 

By  another  Act  the  law  relating  to  the  unlawful  adminis- 
tering of  poison  has  been  amended.  Heretofore  the  law  was 
found  insufficient  to  protect  persons  from  the  unlawful  ad* 
ministering  of  poison,  except  in  cases  where  the  intent  was 
to  commit  muraer.  Now,  by  the  act  in  auestion,  it  is  de- 
dared-that  whosoever  shall  unlawfully  and  maliciously  ad- 
minister poison  or  other  destructive  or  noxious  thing,  so  as 
to  endanger  the  life  of  such  person,  or  so  as  thereby  to  inflict 
upon  such  person  any  grievous .  bodily  harm,  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  punished 
accordingly ;  and  whosoever  shall  unlawfully  and  maliciooslj 
administer  to,  or  cause  to  be  administered  to  or  taken  by  any 
other  person,  any  poison  or  other  destructive  or  noxious  thing, 
with  intent  to  injure,  aggrieve  or  annoy  such  person,  shall  M 
guilty  of  a  misdemeanor,  and  being  convictea  thereof,  shall 
be  punished  accordingly. 

By  another  Act  of  the  last  session  it  is  enacted  that  when 
any  person,  being  feloniously  stricken,  poisoned  or  otherwise 
hurt  at  any  place  within  the  limits  of  this  Province,  shall  die 
of  such  stroke,  poisoning  or  hurt  upon  the  sea,  or  at  any 
place  out  of  the  limits  of  this  Province,  every  offence  com- 
mitted in  respect  of  any  such  case,  whether  the  same  will 
amount  to  the  offence  of  murder  or  manslaughter,  may  be 
dealt  with,  inquired,  tried  and  punished  in  this  Province  in 
the  same  manner  in  all  respects  as  if  such  offence  bad  been 
wholly  committed  within  the  limits  of  the  Province. 

The  Act  respecting  the  Extradition  of  fugitive  felons  from 
the  United  States  has  been  amended.  The  power  of  appre- 
hending such  fugitive  felons,  and  of  enquiring  into  the  truth 
of  the  cnarge  made  against  thom  with  a  view  of  a  requisition, 
being  made  by  the  United  States  Gbverament  to  deliver  them 
up  under  the  Ashburton  Treaty,  is  now  taken  out  of  the 
hands  of  the  ordinary  magistrates,  and  very  properly  placed 
in  the  hands  of  the  judges  of  the  Superior  and  County  Courts, 
Recorders  of  cities,  Police  Magistrates,  Stipendiary  Magia- 
tratee,  and  Inspector  and  Superintendent  of  Police  empowered 
to  act  as  a  justice  in  Lower  Canada.  This  amendment  of  the 
law  was  rendered  necessary  by  the  legal  complications  which 
attended  the  case  of  Anderson,  a  colored  person  who  escaped 
from  slavery  in  the  State  of  Missouri,  and  fled  into  tree 
Canada,  and  who,  unfortunately,  killed  a  white  man  in  mak- 
ing his  escape.  This  celebrated  case,  as  you  all  know,  called 
forth  much  learning,  and  the  learned  judges  differed  in. 
opinion  in  expounding  the  treatv  and  the  law.  Tba  feehng 
of  the  Province  from  the  one  end  to  the  other — the  feeling  of 
Great  Britain  and  Ireland, — the  feeling  of  our  countrymen  all 
over  the  world,  was  aroused  and  enlisted  on  the  side  of  this 
poor  man.    At  one  time  it  would  appear  that  the  whole  ror 
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sources  of  tho  British  Empire  would  be  called  forth  to  save 
him  from  slavery  and  death.  During  all  the  excitement 
called  forth  bj  the  case,  the  sober  mtgestj  of  the  law  was 
respected.  The  people  at  home  and  abroad,  had  implicit 
faith  in  the  power  of  truth»  and  that  in  the  end  it  should  pre- 
Tsil — it  has  prevailed.  The  fugitive  is  free,  his  chains  have 
fallen  off  him,  and  slaverv  with  all  its  crimes  and  horrors, 
stands  rebuked  and  punished  in  his  person.  It  was  truthfully 
and  eloquently  remarked  by  Mr.  Justice  McLean,  in  giving 
his  elaborate  judgment  in  the  case:  '  The  man,'  he  said,  '  was 
0  )mmitting  no  crime  in  endeavoring  to  escape  from  slavery, 
and  to  better  his  own  condition.  A  love  of  liberty  is  inherent 
in  the  human  breast,  whatever  may  be  the  complexion  of  the 
skin  ;  its  taste  is  grateful  and  ever  will  be  8o,  till  nature  her- 
self shall  change:  and  in  administering  the  laws  of  a  Britinh 
Province,  I  can  never  feel  bound  to  recognize  as  law,  any 
enactment  which  can  convert  into  chattels  a  very  largo  num- 
ber of  the  human  race' — language  worthy  of  tho  bench  in 
its  best  of  days,  and  worthy  of  the  upright  and  manly  cha- 
racter of  him  who  gave  it  utterance. 

Another  lot  of  oonsidorable  importance  was  passed  in  the 
last  Session  of  Parliament,  to  provide  for  the  more  general 
adoption  of  the  practice  of  Vaccination.  The  small  pox  for 
ages  had  been  a  direful  scourge  to  the  human  race.  Death 
and  desolation  followed  its  devastating  course.  AU  authors 
who  give  an  account  of  it  tell  us  the  great  mortality  ooca- 
Bioned  by  this  loathsome  disease  wherever  it  has  apf>eared, 
and  the  consequent  terror  which  everywhere  seised  the  minds 
of  the  people  on  its  appearance  among  them.  It  is  said  that 
physicians  had  been  acquainted  with  the  small  pox  for  up- 
wards of  a  thousand  years  before  any  idea  had  been  promul- 
gated that  its  ravages  could  be  arrested,  and  its  virulence 
initiated  by  artificial  means.  Several  eminent  physicians 
studied  the  disease  with  care  and  attention,  but  it.  was  re- 
■erred  for  our  own  gifted  countryman  Jenner,  to  discover  and 
establish  the  efficacy  of  Taocine  innoculatlon.  When  vacci- 
nation was  first  introduced  by  Jenner,  like  other  new  disco- 
veries, it  encountered  opposition  and  ridicule.  But  Jenner 
lived  to  see  the  triumph  of  his  discovery  complete.  He  liyed 
to  see  vaccination  introduced  into  the  public  hospitals,  and 
the  army  and  navy  of  Great  Britain,  and  himself  acknow- 
ledged as  a  public  benefactor  by  the  Imperial  Parliament, 
which  conferred  upon  him  two  granta  of  £20,000  and  £10,000. 
Taccination  is  now  universal,  and  has  beoome  a  subject  for 
Parliaments  to  consider  and  governments  to  regulate.  By 
our  own  Act  of  last  session,  the  law  has  taken  the  practice 
of  vaccination  under  its  own  vigilant  eye,  to  a  certain  extent. 
For  the  future,  no  money  will  be  granted  or  paid  to  any  hos- 
pital unless  it  has  a  distinct  and  separate  ward  set  apart  for 
the  exclusive  use  of  patients  afiietM  with  the  small  pox ;  and 
the  Council  of  eaoh  of  the  cities  of  Quebec,  Three  -Rivers,  St. 
Hyaointhe,  Montreal,  Ottawa,  Kingston,  Toronto,  Hamilton, 
London,  and  the  town  of  Sherbrooke,  are  required  to  contract 
with  some  legally  qualified  and  competent  medical  practi- 
tioner for  one  year,  and  so  firom  year  to  year,  for  the  yaoci- 
nation,  at  the  expense  of  the  city,  of  all  poor  persons,  and  at 
their  own  expense,  of  all  other  persons  resident  in  such  dty. 
Within  three  months  after  the  passing  of  the  Act,  the  Council 
of  each  such  city  shall  appoint  a  conrenient  place  in  each  ward 
of  such  eity  for  the  performance,  at  least  once  in  eaoh  month, 
of  such  vaccination,  and  shall  take  efibctual  means  for  giving 
from  time  to  time,  doe  notice  of  the  da^ s  and  hours  at  which 
the  medical  practitioner  contracted  with  for  suoh  porpose, 
shall  attend  to  Taooinate  persons  who  may  then  appear,  and 
also  of  the  time  when  such  medical  practitioner  will  attend 
to  inspeot  the  progress  of  such  taccination  in  the  persons  to 
vaccinated. 

After  the  first  day  of  January,  1862,  parents  and  persons 
who  have  the  oaro  of  children  in  the  said  cities,  are  bound  to 
take  children,  witi^in  foji^r  i^onths  after  birth,  to  the  medical 


practitioner  in  attendance  at  the  appointed  place,  in  the  ward 
in  which  they  may  reside,  for  the  porpose  of  being  vacci- 
nated ;  and  to  exhibit  them  to  the  medical  practitioner  upon 
the  eighth  day  following  the  day  of  vaccination,  in  order  that 
he  may  ascertain  by  inf  paction,  the  result  of  suoh  operation. 
A  certificate  of  successful  vaccination  shall  be  delivered  to  the 
parents  of  the  child  by  the  practitioner  who  performed  the 
operation.  Any  parent  or  person  having  care  or  custody  of 
any  child,  who  shall  not  cause  it  t(»  be  vacctnated  vrithtn  the 
period  prescribed  by  the  Act,  shall  be  liable  to  a  penalty  of 
five  doliarn,  recoverable  upon  a  summary  convictien. 

It  is  to  be  trusted  that  the  authorities  of  this  etty  will  em- 
ploy a  oom patent  praotitioner  for  Kingston,  to  carry  out  the 
requirements  of  the  law,  and  appoint  a  proper  place  in  each 
ward  of  it,  for  the  purposes  of  the  Act.  Although  the  provi- 
sions of  the  Act  are  for  the  present  restricted  to  the  nine  cities 
of  Canada  and  the  town  of  Sherbrooke,  it  is  not  improbable 
but  they  will  be  extended  in  due  tinse  to  all  towns,  village** 
and  townships  in  the  Province.  In  the  meanUme  people 
living  in  towns,  townships  and  municipalities,  not  induaed 
in  the  Act  of  Parliament,  should  take  their  children  to  a 
qualified  medical  privstitioner  within  the  time  mentioned  in 
toe  statute,  and  have  them  properly  vaoeioatad.  They  owe 
this  duty  to  the  children,  to  themselves,  and  to  sooiaty  at 
Isfege.  If  .we  cannot  exdrpate  this  loathsome  disease*  let  us 
do  all  in  our  power  to  circumscribe  its  progress,  and  avail 
ourselves  of  every  security  which  science  and  intelligence 
have  placed  within  our  reach  against  the  vimltoee  of  snch  a 
dreadful  malady. 

The  Act  which  was  passed  last  year  for  tba  porpose  of  ex- 
empting certain  articles  from  seisure  in  satisfaction  of  debts, 
has  been  amended  by  confining  its  operation  to  debts  con- 
traoted  after  the  19th  day  of  May,  I860. 

The  Act  respecting  the  investigation  into  accidents  by  fire 
has  also  been  amended.  The  party  requiring  the  investiga- 
tion, hereafter  must  pay  the  expenses  of  sura  investi^gation, 
unless  the  inves^gation  be  ordered  b^  a  wfiting  liader  the 
hand  and  seal  of  Uie  Head  Officer  of  the  Municipality,  and  of 
at  least  two  other  members  of  the  Council  thereof. 

Acts  were  also  passed  for  the  better  assignment  of  I>t>wer : 
and  to  repeal  the  laws  relating  to  the  registration  of  jndg- 
ments  in  Upper  Canada. 

All  new  Acts,  and  all  amendments  of  old  laws  should  be 
promulgated  as  speedily  as  possible  after  they  have  been 

Eassed  and  sanctioned  ;  and  their  provisions  should  be  made 
nown  as  publicly  and  extensively  as  practicable.  With 
this  view  I  have  directed  your  attention  to  some  of  the  most 
prominent  Acts  of  last  Session  having  force  in  Upper  Canada. 
It  is  an  old  maxim  in  English  jurisprudence  that  ignorance 
of  the  law  doth  not  excuse  any  man.  For  evetir  man  is  bound 
at  his  peril  to  know  the  law  of  the  eonnti^.  Half  the  litiga- 
tion in  the  country,  and  a  great  portion  of  the  disputes  which 
our  courts  and  juries  have  to  settle,  arise  out  of  an  Improper 
acquaintance  with  the  requirements  of  the  law.  The  nnwil- 
lingnees  on  the  part  of  a  large  portion  of  the  oommnnitr  to 
resort  to  legal  advice  and  ^idance  before  entering  into 
agreements  and  undertakings  is  a  fruitful  source  of  litigation 
and  trouble.  Paper  writings  intending  to  secure  rights  and 
exeeute  terms,  are  often  drawn  so  loosely  and  imperfectly 
that  the  parties  difibr  and  quarrel  as  to  the  meaning  and  oon- 
struction  thereof.  Resort  then  is  had  to  the  oourt  for  an 
interpretation.  Often  a  few  dollars  paid  in  the  beginning  to 
professional  man,  for  drawing  out  papers  and  giving  a  proper 
advice,  would  save  many  poonds  and  much  trouble  and  vexa- 
tion. It  is  not  private  individuals  only  who  err  in  this 
respect,  but  justices  of  the  peace,  and  municipalitiee  get  into 
difficulties  themselves  and  cause  difficulties  to  others  by  not 
apprehending  the  law,  and  not  adhering  to  its  forms  and  re- 

Suirements.    At  almost  every  sitting  of  this  court  we  find  the 
rst  day,  and  often  the  second  taken  up  in  hearing  appeals 
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from  tbo  summarj  convictions  of  justices.  Convfctions 
quashed  for  want  of  form  and  requirements.  We  find  also 
every  term  of  the  supreme  courts  at  Toronto  largely  occupied 
in  contesting  the  legality  of  by-laws,  and  such  by-laws  are 
frequently  quashed  for  not  being  framed  according  to  law. 
Convictions  founded  upon  municipal  by-laws  are  repeatedly 
quashed  for  want  of  a  proper  by-law  to  support  them,  which 
occasions  justice  to  be  aefeated.  Enormous  expenses,  trouble 
and  inconvenience  are  the  consequences.  When  it  is  taken 
into  consideration  that  municipal  by-laws  and  proceedings 
bind  to  a  certain  extent  the  property  and  rights  of  the  public, 
and  may  affect  future  rights,  great  oare  should  be  taken  in 
the  naming  and  passing  of  them.  The  idea  hfas  often  sug^ 
gested  itself  to  me  that  if  the  various  municipalities  in  each 
county  would  oome  to  an  agreement  amon«;  themselves  to 
employ  some  legal  gentleman  at  the  County  Town,  the  County 
Attorney,  or  any  other  legal  man,  to  advise  them  in  ail 
matters  touching  by-laws  and  other  legal  instruments,  great 
saving  would  be  effected,  and  much  trouble  avoided.  The 
matter  deserves  the  consideration  of  those  concerned. 

It  forms  a  part  of  your  duty  to  visit  the  gaol,  to  examine 
the  condition  of  the  prisoners,  and  the  st«te  of  tlie  building. 
You  should  see  that  the  rules  and  regulations  which  the 
Inspectors  of  Prisons  have  promulgated  at  the  commencement 
of  the  year,  are  compliei!  with  by  the  officers  in  chai^ge  of  the 
gaol,  who  will  furnish  you  with  a  copy  of  such  Rules  and 
Regulations. 


SELECTIONS. 


THE  NEW  LAW  OFFICERS  OF  THE  CROWN  IN 

ENGLAND. 

Thd  new  Lord  Chanoelloc,  who  Wat  reoently  gazetted  to  a 
peeragp  as  Lord  Wutbvey,  of  Westbory,  in  the  County  of 
Wilt8»  but  who  for  some  time  to  oonia  will  be  better  known  to 
the  public  and  the  prdfession  ais  Siv  Riehard  BeU&eU,  Is  a  native 
of  &e  town  of  Bradford-ott-Ayon,  Wilte,  where  he  was  bom 
J«ne  3(^,  1800.  His  father  was  Dr.  Bethdl,  a  pfayaieimi,  resi- 
dent first  at  Bristol  and  allewarde  in  London,  the  deecendant 
of  an  anoient  Welsh  fiunilv^  originally  named  "  Ap  Ithel/'  of 
whioh  the  kUe  Dv.  Cknetopoer  Betkell,  Lord  Bishop  of  Bangor, 
was  a  distant  relative.  Br.  BethelU  of  Bristol,  enjoyed  the 
repirtation  of  being  a  man  of  great  skill  in  his  profession ;  he 
was  n  man  of  education  and  considerable  mental  powers,  and, 
what  hi  mose,  one  who  in  early  life  had  little  or  nothing  to 
depend  upon  but  his  medical  praotioe.  Dr.  Bethell  devoted 
himself  earnestly  toi  the  education  of  his  son  Richard,  the  fdtare 
Cbano^or,  who  has* been  known  to  attribute  whatever  saoeess 
he  has  had  in  life  to  his  father's  attention  to  his  edneatoit 
and  to  the  care  and  skill  with  which  that  gentleman  formed 
•od  disciplined  his  mind  from  his  earliest  years. 

Sir  Richsrd  Bethell  was  brought  op  in  Bristol,  where  his 
early  education  was  conducted  at  a  private  school.  Jest  before 
he  attained  the  age  of  thirteen  he  returned  home,  in  eonse^ 
qaence  of  the  sebool  being  given  op,  and  remained  at  home  for 
a  short  time,  pursuing  his  studies  under  the  care  of  his  father. 
At  the  age  of  fourteen  his  father  determined  to  send  him  te 
Oxford,  and  he  lost  no  time  in  entering  his  name  on  the  books 
for  admission  in  Wadham  College.  This  was  in  October,  1814. 
After  some  demur  on  the  part  of  the  authorities,  in  con- 
sequence of  his  extreme  youth,  he  was  permitted  to  matriculate, 
and  went  into  residence  as  a  commoner  early  in  the  following 
year.  A  scholarship  at  Wadham  College  was  the  subject  of 
a  competive  examination  in  the  following  June ;  and  althongh 
there  were  many  candidates,  and  consequently  a  severe  contest, 
young  Bethell,  in  spite  of  bis  extnreme  youth,  was  fortunate 
enough  to  obtain  it,  and  to  bo  elected  scholar  on  the  day  that 
he  completed  hia  fifteenth  year — an  example  of  precocity 
which,  It  it  has  ever  been  equalled  by  any  living  personagp^ 


has  been  equalled  only  by  the  present  Bishop  of  Exeter. 
Whilst  in  residence  he  enjoyed  the  proceeds  of  a  college  exhi- 
bition for  proficiency  in  Greek,  and  these  resources  enabled 
him  to  complete  his  education  with  but  littfe  aid  from  his 
father.  lie  closed  an  under-graduate  career  of  great  promise 
by  takin?  his  B.A.  degree  in  April  1818 — before  he  was  eigh- 
teen— gaining  a  first  class  in  classical,  and  a  second  in  mathe- 
maticftlhonours.  In  dnecourse  of  time  he  succeeded  toa  fellow- 
ship, having  maintained  himself  in  the  meantime  by  acting  as  a 
resident  private  tutor.  Soon  afcer  finishing  his  year  of  proba- 
tion, he  came  to  London,  and  having  previously  enterea  as  a 
student  at  the  Middle  Temple,  he  began  to  study  law  in  ear- 
nest. Having  been  called  to  the  bar  at  the  Middle  Temple  in 
Nov.  1823,  he  began  practise  as  a  Chancery  barrister,  and 
soon  obtained  considerable  distinction,  and  what  is  better  a 
considemble  share  of  business.  Dr.  Gilbert,  now  Bishop  of 
Chichester,  then  Principal  of  Brasenose  College,  and  who  had 
been  one  of  his  examiners  in  1818,  appointed  Mr.  Bethell 
counsel  for  his  ooilege  in  a  suit  iosttUitea  against  them  by  a 
wealthy  and  influential  nobleman  in  the  easb  of  Gnglaod,  in 
vrbioh  an  adverse  deoision  would  have  been  a  serious  blow  to 
the  society  over  whioh  he  presided.  It  is  said  that  a  very 
eminent  counsel  advised  a  oompromiae,  and  that  the  college 
was  only  encouraged  to  resist  the  action  by  the  earnest  repre> 
sentatiuns  of  Mr.  Bethell,  who  was  then  comparatively  a  youiig 
and  untried  man.  The  ooilege  persevered  and  gained  the  day. 
Thu  smoese,  of  eonrse,  gseaUy  augmented  Mr.  Bethell's  prao- 
tise»  whioh  o<mkin«ed  to  increase  nntil  early  iA  1840,  when  he 
was  then  nominated  a  Queen's  Counsel  by  the  then  Lord 
Chancellor,  the  late  Earl  of  Cottenham. 

The  eleyation  of  Mr.  Wigram  and  Mr.  Knight  Bruce  to  the 
judicial  bench,  and  the  death  of  Mr.  Jacob,  made  way  for  Mr. 
Bethell  as  the  acknowledged  leader  of  the  court  at  that  time 
presided  over  by  the  late  Sir  Lanoelot  Shadwell,  over  whose 
mind,  and  indeed  over  whose  legal  decisions,  Mr.  Bethell  was 
very  justly  supposed  to  have  established  and  to  exercise  a  very 
powerful  influence.  He  oontinued  to  praotise  with  great  suo- 
eees  in  the  equity  courts  under  Lords  Cottenham,  Truro  and 
Cran worth,  down  to  the  formation  of  the  Aberdeen  or  Coalition 
Cabinet,  in  the  month  of  Dec.  1852,  when  he  was  appointed 
Solicitor-General  ^Sir  Alexander  Cockbum  being  Attorney- 
General),  and  received  the  honour  of  knichihood.  Meantime, 
on  a  casual  vacancy  which  occurred  in  the  early  part  of  1851, 
Mr.  Bethell  was  returned  to  Parliament  in  the  Liberal  interest 
as  one  of  the  members  for  Aylesbury ;  and  at  the  general  elec- 
tion of  the  following  year  he  regained  his  seat,  in  conjunction 
with  Mr.  Austin  H.  Layard,  the  Eastern  traveller  and  author. 
He  was  again  elected  at  the  dissolution  of  1857 ;  but,  owing  to 
a  difference  which  arose  as  to  a  compromise  with  the  opposite 
party,  in  1859  he  withdrew  from  Aylesbury,  and  was  a  sue* 
oesstul  candidate  for  the  support  of  the  electors  at  Wolver* 
hampton,  by  whom  he  was  chosen  without  opposition,  in  the 
place  of  their  veteran  M.P.,  Mr.  Thomas  Thorneley,  who  then 
retired  on  account  of  increasing  age  and  infirmity. 

While  engaged  in  the  diricharge  of  the  duties  of  the  import* 
ant  post  of  the  Solicitor-General,  Sir  Richard  Bethell  greatly 
assisted  in  carrying  through  the  Lower  House  the  Succession 
Duty  Bill ;  as  also  the  Oxford  University  Reform  Bill,  the  Bill 
for  the  Abolition  of  the  Ecclesiastical  Courts,  and  several  other 
measures  of  importance.  On  the  promotion  of  Sir  Alexander 
Cockbum,  in  Nov.  1856,  as  Chief  Justice  in  succession  to  Sir 
John  Jervis,  Sir  Richard  was  appointed  Attorney- Genera), 
in  which  capacity  he  carried,  after  a  formidable  struggle, 
measures  for  the  Abolition  of  the  Ecclesiastical  Testamentary 
Courts,  the  establishment  of  the  Divorce  and  Probate  Courts, 
&c.  He  also  brought  before  Parliament  the  Fraudulent  Trus* 
tees  Act,  and  the  Charitable  Trusts  Act,  in  addition  to  several 
other  important  measures  relating  to  improvements  in  the 
Eciuity  and  Common  Law  Courts. 

When  the  new  Court  of  Probate  and  Divorce  was  about  to 
b» formed,  it  is  understood  that  Lord  Palnyers^n  oQfered  the 
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judgeship  to  Sir  Richard  Bethel  I,  as  an  acknowledgment  of  i 
his  distinguished  services  in  conducting  to  a  successful  issue 
the  important  measures  of  law  reform  upon  which  the  CDurt 
WAS  established.  Patronage  U)  the  extent  of  some  X40,000  is 
attached  to  the  office ;  but  Sir  Richard  declined  the  post,  con- 
sidering that  the  circumHtance  of  his  having  had  in  bis  charge 
the  carringe  of  the  Bills  in  the  lyjwer  llouso  might  lay  him 
open  to  the  imputation  that  his  ezertioDs  in  connection  with 
them  bad  not  been  of  that  disinterested  character  which  Pur 
liament  and  the  public  hid  a  right  to  expect  at  iiis  bands. 

The  learned  gentleman  resigned  the  Attorncj-Generalship  in 
February  1858,  the  change  of  Administnition  consequent  on  the 
failure  of  Lord  Palmerston's  famous  Conspiracy  Bill ;  and  re- 
turned  to  bis  former  office  in  June  1859,  although  geriorally 
named  at  the  time  for  the  Chancellorship.  The  latter,  hoA'- 
ever,  was  conferred  on  Lord  Campbell,  to  whose  «e.u  on  the 
woolsack  Sir  Richard  Bethel!  ha?)  now  succeeded  al'cer  jtist  two 
years'  delay. 

Amongst  the  important  law  casas  conducted  by  Sir  Richard 
Bethell  may  be  mentioned  the  Bridgewater  will  case  (in  which 
Lord  Brownlow  and  the  Cost  family  were  so  deeply  conoemed) 
and  the  Montrose  and  the  Shrewsbury  peerage  oasee.  In  the 
former  property  was  involved  to  the  enormous  extent  of  two 
millions  sterling,  and  the  case  was  ultimately  adjudged  by  the 
House  of  Lords.  In  the  last  named  case  Sir  R.  Bethell 
appeared,  in  virtue  of  his  office  as  Attorney-QenenLl,  as  assessor 
on  behalf  of  the  Crown  ;  and  afterwards,  when  cafe  of  office, 
during  Lord  Derby's  second  brief  administration,  a«  eonnsel 
for  the  infant  son  of  the  Dnke  of  Norfolk,  who  was  made  a 
party  to  the  suit. 

In  the  House  of  Commons  Sir  Richard  Bethell  was  an  elo- 
quent speaker  and  a  ready  debater.  To  use  the  words  of  a  con- 
temporary :  "  Unlike  many  honorable  members,  and  unlike 
many  of  his  brethren  at  the  bar,  he  introduces  the  largest 
amount  of  matter  in  the  fewest  possible  words;  while  he  rarely, 
if  ever,  repeats  an  idea.  As  an  illustration  of  his  powers  of  ora- 
tory, it  may  be  mentioned  that  shorthand-writers,  in  reporting 
many  speakers,  are  able  to  lay  down  their  pens  from  time  to 
time  during  the  delivery  of  speeches,  without  losing  anything 
of  importance.   Repetitions  and  unncessary  phrases  are  so  fre- 

auent  and  so  readily  detected  by  professional  stenographers, 
iat  they  can  desist  from  their  labours  minutes  and  minutes 
together,  and  yet  afterwards  present  an  unquestionably  full 
and  accurate  report.  With  the  (late )  Attorney-General,  how- 
ever, the  case  is  widely  different.  His  ideas  are  so  aptly  ex- 
pressed, and  his  arguments  so  concise  that  a  momentary 
inattention  would  indubitably  result  in  the  omission  of  some 
sentence  necessary  to  the  whole,  and  consequently  fatal  to  the 
report."  The  measures  recently  adopted  by  the  Inns  of  Court 
for  the  education  of  the  students  are  largely  due  to  the  exertions 
of  Sir  Richar«l  Bethell,  or,  as  we  ought  to  call  him  now,  Lord 
Westbury.  He  has  also  been,  from  the  commencement. 
Chairman  of  the  Council  of  Legal  Education. 

On  the  19th  Nov.  1826,  Sir  Richard  Bethell  married  Ellinor 
Mary,  daughter  of  Robert  Abraham,  Esq.,  by  whom  he  has  a 
family  of  three  sons  and  four  daughters.  Two  of  his  sons  have 
been  called  to  the  Bar  by  the  Honorable  Society  of  the  Middle 
Temple. 

Sir  William  Atherton,  the  new  Attorney-General,  according 
to  a  sketch  in  the  forthcoming  edition  of  **  Men  of  the  Time," 
Is  the  son  of  a  Wesleyan  clergyman,  the  Rev.  William  Ather- 
ton,  and  was  born  in  1806,  in  Glasgow,  where  his  mother's 
family  lived.  He  was  called  to  the  Bar  at  the  Inner  Temple 
in  1839,  having  practised  as  a  "special  pleader  below  the 
bar"  for  severalyears.  He  chose  the  Northern  as  his  circuit, 
and  soon  rose  into  a  successful  practice.  In  1852  he  was 
elected  M.P.  for  Durham  in  the  Liberal  interest,  and  was  re- 
chosen  in  1857  and  1859.  In  1855  he  was  appointed  Judge- 
Advocate  of  the  Fleet,  and  standing  counsel  to  the  Admiralty, 
which  post  he  held  until  his  elevation  to  the  SoliciU)r-General- 


ship  in  1859,  on  which  occtision  he  received  his  usual  honour 
of  knighthmni.  Sir  William  (who  is  himself  we  believe  a 
stauncli  and  active  member  of  the  Wec^leyan  liody)  is  married 
to  a  daughter  (»f  Thomas  J.  Hall,  Esq.,  chief  magistrate  al 
Bow-street.  As  a  lawyer  Sir  Wm.  Athertoo  is  sound  and  safe, 
but  not  of  brilliant  abiitiiesand  in  the  opinion  of  the  Profession 
he  will  make  a  ^tvy  excellent  judge  when  he  reaches  t'.e  bench. 
He  is  a  sensible  painstaking  man ;  moderate  and  liberal  in  his 
views  ;  amiable  and  quiet  in  his  disposition.  Ho  is  represeotod 
in  Parliament  to  be  appose<l  to  therepeM  of  the  Maynooth  Grant, 
and  in  favour  of  a  lar^e  exteunitm  of  the  suffrage,  Tote  by  ballot^ 
exteuHivo  lot^al  reformA,  an<l  the  remuval  of  all  civil  disabilities. 
His  name,  \\  )wever,  im  yet,  in  not  c«)nnect6d  with  any  very 
important  legal  (t-i^o^j  ur  P.irliamentary  measures. 

Mr.  RiUNDKix  l*^L)iKR.  QC,  the  new  Solicitor-General,  14 
the  secon'l  s  m  tif  the  late  liev.  William  Jocelyn  Palmer,  m.any 
years  roct«>r  of  Mixbury,  Oxon,  by  the  youugpst  daughter  of 
the  late  Rov.  William  Riundell,  of  Gledstone,  Yorkshire,  and 
brother  of  the  late  Mr  J.  Ilorsley  Palmer,  and  of  Mr  George 
Palmer  of  Nazing-p  irk,  many  years  M.P.  for  South  E^sex, 
and  uncle  of  the  present  Colonel  Palmer,  of  Nazing.  He  is 
also  distantly  connected  with  the  family  of  the  late  Archbishop 
of  Canterbury,  Dr.  Howler*  He  was  born  at  Mixbury  Rectory 
in  1812,  and  educated  at  Rugby  and  Winohester  schools.  In 
1830  he  was  elected  to  an  open  scholarship  at  Trinity  College, 
Oxford,  where  he  graduated  as  a  first-class  in  olaasios  in  Easter 
Term  1834,  having  previously  gained  the  Chancellor's  Priie 
for  Latin  Verse,  in  1831  (suljjeot  "  Namantia"),  and  for  the 
Latin  Essay  in  1835  (subject,  "  De  Jure  Clientelse  apud  Ro- 
manes"), the  Newdegate  Prixe  for  English  Terse  in  1832 
(subject^  '*  Staffa"),  and  the  Ireland  Scholarship  in  the  same 
year.  He  was  subseonently  elected  to  a  fellowship  at  Mag- 
dalen College,  which  he  held  as  a  laymen  down  to  the  date  of 
his  marriage.  He  also  obtained  the  Eldon  Law  Scholarship 
in  1834.  (*)  In  the  year  1837  he  was  called  to  the  l>ar  at 
Lincoln's  Inn,  and  practised  with  great  sooeesa  as  a  Chmacery 
barrister.  In  April  1849  he  was  made  a  Queen's  Counsel  ^ 
the  then  Lord  Chancellor,  the  late  Earl  of  Cottenham.  de 
sat  as  M.P.  for  Plymouth,  as  a  Liberal  Oonsenrative,  from  July 
1847  till  the  general  election  of  1852,  when  he  was  an  unaae* 
oessfal  candidate  for  re-election,  having  offended  his  consti- 
tuents by  YOting  against  the  Ecclesiastical  Titles  BilL  His 
opponent,  however,  Mr.  J.  0,  Mare,  was  onseated  on  petition, 
and  Mr.  Palmer  was.ohosen  into  the  vacant  seat  in  the  following 
June.  He  did  not,  however,  seek  re-election  at  the  diesolQ- 
tions  in  1857  or  1859.  He  has  lately  been  retarned,  as  our 
readers  are  aware,  for  the  quiet  borough  of  lUchmond,  York- 
shire, which  is  in  the  patronage  of  the  Earl  of  Fitawilliam  and 
the  Earl  of  Zetiand,  and  where  election  oonteets  are  things 
almost  wholly  unknown.  Mr.  Roundel!  Palmer,  having  been 
appointed  Solicitor'Qeneral,  will  of  course  receive  the  custom- 
ary honour  of  knighthood  at  the  next  levee.  He  has  taken  an 
active  interest  in  most  of  the  charities  and  religious  institutions 
of  the  Church  of  England,  and  is  an  amiable  and  excellent  man 
and  an  accomplished  soholar.  His  English  verses  on  Win- 
chester College  have  gained  a  place  in  the  literature  of  the  age, 
and  he  was  a  large  contributor  of  Latin  verses  to  the  Antho- 
logia  Oxooiensis,  edited  by  the  Rev.  William  Linwood  in  1847. 
In  1849  Mr.  Rouodell  Palmer  married  the  Lady  Laura  Walde- 
grave,  second  daughter  of  the  eighth  Earl  Waldegrave,  bj 

(*)  As  onr  readers  may  not  be  aware  of  the  nature  of  this  seboUnblp,  we  snb* 
join  the  following  extract  from  the  Oxford  UMvenity  QUendar  :  **  This  scholamh^ 
waa  IbuDded  (tarn  moneys  sabacrlbed  fbr  the  perpose  of  providing  some  teatimoBial 
to  commemorate  the  polUical  semoes  of  the  £arl  of  Eldon,  and  iras  more  espedallj 
established  In  order  to  record  Lord  Eldon's  connection  with  the  profession  of^ia 
law,  and  with  the  UniTerdty  of  which  he  was  so  distlngnlshed  an  ornament,  maA 
at  the  same  time  to  oonfisr  a  real  benefit  upon  merltortovw  individaals,  who  bmj 
have  to  BtnifCglo  with  dliiiculiies  in  the  early  part  of  their  profesKinnal  career. 
The  annual  value  of  the  scholarship  Is  200/.  for  three  years,  uindldatas  mnat  he 
Protectants  of  the  (Jhurch  of  KninUnd,  and  memben  of  the  UnUeraUy  of  Oxfbtd, 
who  bavlbg  pAMwcl  their  examination  for  the  degree  of  Bachelor  of  Arta,  Ahall 
hare  b«on  rated  in  the  first  cIshs  In  one  brannh  at  least  of  examination,  or  duill 
hare  gained  one  of  the  Chanetlior's  Prizes,  and  who  shall  intend  to  stady  lb* 
profession  of  the  Uw. 
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vhooi  he  had  issue.  Of  Mr.  Piilmer's  brothers  one,  the  Rev, 
Win.  Palmer,  late  fellow  of  Magdalen  College,  Oxford,  is  well 
known  for  the  active  interest  which  he  has  taken  in  the  ques- 
tion of  a  union  between  the  Anglican  and  Greek  churches,  and 
for  his  pubiioations  on  the  subject.  Another  brother  has  suc- 
ceeded to  his  fathers  living  at  Mizburj ;  and  the  youngest 
brother  is  the  l^v.  Edwin  Palmer,  fellow  of  Balliol  College, 
Oxford,  who  gained  the  Ireland  Scolarship  in  18 13,  and  the 
Chancellor's  Prize  for  Latin  verse  in  1844.r— Zat0  Times, 


TflE  NEW  BANKRUPTCY  AND  INSOLVENCY  ACT. 

On  and  after  the  11th  of  October  next,  the  Bankruptcy  Act 

il8Gl)will  take  effect.  All  the  complaints  of  Mr.  Commissioner 
I'ane,  and  all  his  letters  to  Lord  Palmerston  to  the  contrary 
notwitliBtanding.  This  measure  of  reform  in  the  Court  of 
Bankruptcy  has  been  a  long  delayed  one,  and  the  struggle  to 
obtain  it  has  been  a  somewhat  arduous  one.  Indeed,  had  it 
uot  been  for  some  conciliatory  feeling,  and  some  compromises 
on  the  part  of  both  Lords  and  Commons,  the  late  session 
would  have  passed  over  without  having  accomplished  reforms 
which  all  felt  to  be  most  urgently  required.  The  proposal  to 
appoint  a  Chief  Judge  of  the  New  Court  of  Bankruptcy  was 
well  nigh  fatal  to  the  Bill.  The  bankruptcy  judge  was  not 
merely  as  useless  as  the  fifth  wheel  of  a  coach,  but  there  was 
every  prospect  of  his  being  a  disagreeable  obstacle  to  the  pro- 
gress of  the  Bill  through  Parliament.  Fortunately,  however, 
moderation  prevailed ;  the  good  sense  ant)  arguments  of  the 
Lords,  which  were  unanswered,  were  acknowledged,  and  we 
have  now  the  Bankruptcy  Bill,  without  the  expensive  luxury 
of  the  judge  with  little  or  nothing  to  do.  If  it  be  true,  as  was 
stated  by  the  law  lords,  and  it  was  not  contradicted,  that  the 
present  legal  establishment  is  fully  able  to  discharge  all  the 
duties  which  are  likely  to  be  brought  before  it  in  connexion 
with  bankruptcy  and  insolvency,  then  it  is  a  cause  for  con- 
gratulation that  the  country  has  been  spared  an  unnecessary 
expense^  of  i&5000  a-year  ror  a  superintending  functionary. 
Should  it  be  found  that  the  services  of  an  additional  judge  are 
required,  they  may  be  easily  provided  another  year ;  while  if 
the  appointment  had  been  made,  and  it  had  happened  that 
there  was  not  sufficient  work  for  the  new  judge,  the  country 
would  still  have  had  to  bear  the  expense  so  long  as  the  fortu- 
nate judge  with  nothing  to  do  should  continue  to  lead  a  life  of 
dignified  ease. 

The  principle  which  has  been  recognised  in  the  new  Bank- 
ruptcy Act,  is  that  of  placing  the  creditor  in  a  situation  as 
near  to  that  in  which  he  would  be  entitled  to  stand  according 
to  the  terms  of  the  original  contract,  as  the  altered  circum- 
stances of  his  debtor  will  allow  ;  and  to  relieve  the  insolvent 
from  all  ineonvenienoe  and  suffering  which  are  not  actually 
necessary  for  the  purpose  of  enforcing  payment  to  the  extent 
of  his  real  ability  ;  and  as  far  as  possible  to  discourage  the 
imprudence  and  repress  the  fraud  in  which  insolvency  and 
bankruptcy  so  often  originate.  These  objects  have,  more  or 
less,  been  kept  in  view  in'  all  preceding  Acts  with  respect  to 
bankruptcy  or  insolvency.  Tliey  have,  however,  most  egre- 
giously  failed,  and  the  little  reforms  which  have  been  attempted, 
have  been  made  rather  for  the  purpose  of  removing  eome 
particular  subject  of  complaint,  which  was  thought  at  the 
time  improperly  to  weaken  the  security  of  the  creditor,  or  to 
press  with  an  uncalled-for  severity  upon  the  debtor.  At  one 
time  it  was  the  creditor  who  was  favoured  by  legislation  ;  at 
another  time  the  debtor  was  the  object  of  the  anxious  solicita- 
tion of  the  law-makers.  A  desire  to  protect  the  rights  of  the 
creditor,  and  an  anx:iety  to  lessen  the  sufferings  of  the  debtor, 
have  alternately  predominated  in  such  a  mauner  as  to  bring 
the  law  into  a  state  of  uncertainty  and  confusion.  It  was 
high  time  that  some  steps  were  taken  for  placing  this  part  of 
our  legal  system  upon  a  sound  and  efficient  footing.  The 
numerous  cases  in  which  immunity  has  been  extended  to 


crime,  and  in  which  severity  has  been  exercised  against  mis- 
fortune under  the  operation,  if  not  with  the  sanction,  of  exist- 
ing laws,  have  tended  to  lower  and  destroy  the  tone  of  com- 
mercial integrity  and  mercantile  honour  which  we  would  wish 
to  have  seen  preserved  in  this  country. 

The  most  important  principle  recognised  in  the  Act  is  that 
of  the  abolition  of  the  distinction  between  traders  and  non- 
traders.  This  distinction,  which  has  existed  for  so  long  a 
period,  and  which  has  divided  debtors,  unable  or  unwilling  to 
meet  their  engagements,  into  bankrupts  or  insolvents,  just  as 
the  one  happened  to  bo  engaged  in  trade,  aod  the  other  was  a 
non-trader  or  professional  man,  has  at  last  ceased  to  exist.  It 
18  a  dietinction  which  appears  to  have  had  its  origin  in  feudal 
times,  and  when  a  marked  line  was  drawn  between  persons 
engaged  in  eommerce,  and  the  military  and  territorial  portion 
of  the  community.  In  the  present  state  of  society  it  was  a 
distinecion  which  it  was  very  difficult  to  maintain  in  an  age 
of  railways,  mining  companies,  and  steamships,  and  other 
trading  companies.  It  has  beoome  exceedingly  difficult  to 
define  what  constitutes  a  trader  or  non-trader.  A  shareholder 
io  a  railway  company  is  practically  a  carrier;  a  holder  of 
shares  in  a  steam^shipping  company  is  a  ehipowner ;  and  it  is 
not  easy  to  linderstaod  why  a  hundred  personb  joined  togothec 
in  a  trading  enterprise  should  be  treated  as  insolvents  beeauae 
they  please  to  enrol  themselves  in  a  joint-stock  company, 
while  any  number  of  persons  less  than  six  trading  in  eopart* 
nership  would  be  liable  to  be  treated  as  bankrupts  \n  the  event 
of  non-payment  of  their  debts.  The  Act,  therefore,  very  pro- 
perly provides  that  all  debtors,  whether  traders  or  not,  snail 
be  subject  to  its  provisions ;  but  it  provides  that  the  Act  shall 
only  be  applied  to  persons  who  are  not  traders  in  respoet  of 
some  one  of  several  specified  acts  ef  bankruptcy.  These  acts 
of  bankruptcy  are— persons  going  or  remaining  abroad,  or 
making  fraudulent  conveyances,  with  intent  to  defeat  or  delay 
their  creditors  ;  lying  in  prison  or  escaping  out  of  prison ;  the 
trader  filing  a  declaration  that  he  is  unable  to  meet  his  engage- 
ments ;  suffering  execution  to  be  levied,  or  his  goods  to  be 
sold  under  such  execution.  The  commission  of  any  one  or 
more  of  these  acts  will  bring  the  non  trader  within  the  proyi« 
sions  of  the  Aci,  and  his  oieditor  may  thereupon  issae  out  % 
judgment-debtor  summons  against  him.  This  summons  is  to 
be  served  upon  the  debtor  personally,  unless  when  he  is  not 
resident  in  England ;  and  in  such  cases  the  court  may  order 
service  in  saoh  manner  and  form  as  it  shall  deem  fit.  If  the 
court  has  reason  to  believe  that  the  debtor  is  keeping  out  of 
the  way  to  avoid  service,  then  a  notice  in  the  Gazette  and  one 
or  more  newspapers  that  th^  debtor  *'  is  wanted,"  fer  the  pur- 
pose of  being  served,  shall  be  deemed  sufficient  to  justify 
turther  proc^ings.  After  such  notice  or  service  has  been 
made,  the  debtor,  whether  trader  or  non4rader.  must  appear 
before  the  court  on  a  day  to  be  named,  and  produce  all  books* 
papers,  and  documents  relating  to  property  applicable  to  or 
alleged  to  be  applicable  to  the  satisfaction  of  the  debt.  Upon 
failing  to  pay  after  the  service  of  the  judgment  summons,  or 
refusing  to  obey  the  order  of  the  court,  the  debtor  may  be 
committed  as  under  the  existing  law.  A  debtor  may  petition 
for  adjudication  of  bankruptcy  a^inst  himself.  In  toe  case 
of  creditors  petitioning  for  adjudication  against  their  debtor, 
the  debt  must  amount,  if  to  one  creditor,  to  £50 ;  to  two 
creditorf,  to  £70 ;  and  to  three  or  more,  to  £100  and  upwards. 
In  the  case  of  a  non-trader,  the  debt  due  to  the  petiUoning 
creditor  must,  however,  have  been  contracted  after  tne  passing 
of  the  present  Act,  its  provisions  not  applying  to  the  non- 
trader  in  the  case  of  debttfi  made  before  the  Act  became  law. 
It  is  not  in  this  matter  retrospective  in  its  action. 

Afber  the  adjudication  of  bankruptcy,  and  at  the  first  meet- 
ing under  a  bankruptcy,  the  creditors  may  remove  the  pro- 
ceedings to  any  County  Court,  or  if  they  think  fit,  determine 
to  wind  up  the  estate  under  a  private  arrangement,  and  also 
decide  whether  the  bankrupt  shall  hare  any  and  what  allow- 
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ance  of  support.  Tbe  official  assignee  is  to  collect  the  debts 
not  exceeding  XIO,  and  the  court  is  to  ordor  into  whose  ousted? 
the  books  and  papers  belonging  to  the  estate  shall  be  deposit- 
ed. The  creditors  are  to  determine  whether  the  estate  shall 
be  realised  by  an  official  assignee,  or  assignees  chosen  by 
ihemeelfes,  and  in  tbe  latter  case  may  allow  them  the  assist- 
ance of  a  paid  manager.  AU  moneys  received  by  the  assign- 
ees are  forthwith  to  be  paid  into  the  Bank  of  England,  to  tbe 
aocoont  of  the  Aoooontant  in  Bankruptcy,  and  in  country 
districts  where  there  shall  be  no  branch  of  the  Bank  of 
England,  then  into  such  other  bank  as  the  court  shall  direct 
The  creditor's  assignee  must,  every  three  months,  submit  a 
statement  of  his  accounts,  with  Touohers,  to  the  official 
assignee  for  examination  ;  and  after  such  acc3unts  have  been 
posMd  tbe  official  assignee  is  to  send  a  printed  copy  thereof, 
or  a  statement  showing  the  nature  and  result  of  the  transac- 
tions and  aoeounts  of  the  assignee,  to  every  creditor  who  has 
proved  under  the  bankruptcy.  The  proof  of  debts  may  be 
made  by  sending  to  the  assignee,  through  the  post,  a  statement 
of  such  debt,  and  of  tbe  aocount,  if  any,  between  the  creditor 
and  the  bankrupt,  together  with  a  declaration  signed  by  the 
creditor  that  such  statement  is  a  full,  true  and  oomplete 
statement  and  aooonnt  between  them.  Persons  making  fidse 
statements  are  to  be  liable  to  indictment  for  misdemeanor,  and 
all  the  sutements  of  account  are  to  be  compared  with  the  hooks 
and  papers,  and  be  kepi  by  the  assignee  for  the  purpose  of 
verification.  The  classification  of  the  certificate  is  abolished 
by  the  Act.  The  bankrupt  after  the  passing  of  his  last  exami- 
nation is  to  be  entitled  to  an  order  of  discbarge.  Stringent 
penal  clause  are  provided,  and  for  a  variety  of  offences  the 
court  may  summarily  order  imprisonment  for  any  period  not 
exceeding  ono  year,  or  may  refuse  or  suspend  the  order  of 
discharge,  or  attach  conditions  thereto  as  to  fntnre  property. 
For  offences  made  misdemeanors  under  the  Act,  bankrupts 
mav  be  tried  in  the  Court,  with  or  without  a  jury,  at  the 
option  of  the  bankrupt^  and  on  oonviotion  may  be  imprisoned 
fi>r  any  term  not  ezeeeding  three  ysan,  and  be  liable  to  any 
greater  punishment  attached  to  the  offence  by  any  existing 
statute.  The  court  may  direct  tbe  creditors  assignee,  cffioiiS 
assignee,  or  any  creditor  to  act  as  prosecutor,  and  the  costs  of 
such  prosecution  will  be  borne  in  the  same  manner  as  the 
expenses  of  prosecutions  for  felonies  are  now  borne ;  and  other 
oosts  incurred  by  such  prosecutor  not  so  defrayed  are  to  be 
paid  out  of  the  Asoonn^^lensvars  fund.  Important  facilities 
are  .afforded  to  enable  a  debtor  and  his  creditors  to  effect 
private  arrangements  under  trust  or  composition  deeds.  A 
msjority  of  creditors  in  number,  including  three-fourths  in 
value,  may,  on  execution  of  a  deed  of  arrangement,  and  regis- 
tering it  in  the  court,  bind  a  minority,  and  are  to  have  the  use 
of  the  court  in  all  oases  in  which  they  shall  require  Its  assist- 
ance to  decide  questions  as  to  disputed  claims,  or  any  differ^ 
ences  that  may  arise  between  the  parties  interested  in  the 
debtor's  estate.  The  court  is  not,  however,  to  interfere  in  any 
manner  except  its  aid  is  invoked  by  some  person  having  a 
direct  Interest  in  the  matter.  Every  deed  of  composition  must 
be  registered.  The  official  assignee  is  called  upon  to  make  a 
report  to  the  court,  on  the  state  of  the  bankrupt's  accounts. 
One  year's  parochial  rates  may  be  paid  in  full  out  of  tbe  estate 
of  the  bankrupt.  When  the  oraer  of  disebarge  has  been 
granted  by  the  court  it  will  be  a  sufficient  plea  in  all  actions 
for  debts  contracted  prior  to  bankruptcy ;  the  order  differing 
in  this  respect  from  the  discharge  at  present  given  by  the 
Insolvent  Debtors'  Court,  where  the  future  property  of  the 
insolvent  is  still  held  liable  fbr  tfa«  payment  of  debts.  An 
appeal  to  the  Court  of  Appeal  in  Chancery  on  Uie  part  of 
creditors,  bankrupts,  or  assignees,  may  be  made  within  Uiirty 
days  agunst  the  decision  of  any  commission  in  bankruptcy. 
At  the  expiration  of  four  montbis,  or  sooner,  from  the  date  of 
the  adijudication  of  bankruptcy,  the  creditor's  assignee  is  to 
submit  to  a  meeting  of  the  creditors  a  statement  of  Uie  whole 
estate  of  the  bankrupt,  the  property  recovered  and  the  amount' 


outstanding,  and  the  creditors  are  to  determine  whether  any 
and  what  dividend  shall  then  be  paid,  and  what  allow- 
ance  shall  be  made  for  the  bankrupt ;  and  meetings  of  a  simi- 
lar kind,  and  for  a  similar  purpose,  sre  to  be  held  every  four 
months  until  the  whole  estate  of  the  bankrupt  shall  be  realised 
and  paid  as  dividends.  The  Courts  in  Scotland  and  Ireland 
are  made  auxiliary  to  the  court  in  England  for  the  purpose  of 
examining  witnessee;  and  ciders  made  in  England  maybe 
enforced  in  Scotland  and  Ireland.  Acts  of  misdemeanor 
include  the  non-surrender  of  the  bankrupt  at  the  time  sped* 
fied,  concealment  of  books  or  propertv,  removal  of  property  with 
intent  to  defraud  bis  creditors,  ir  within  sixty  days  or  the  adju- 
dication ;  the  proving  a  false  debt;  omission  from  the  schedule 
of  any  effects  or  property  ;  the  mutilation  or  alteration  of  books 
with  a  view  to  defraud;  concealment  of  any  debt;  statement  of 
petitioner's  losses  or  expenses;  obtaining  goods  on  credit 
within  three  months  of  bankruptcy,  with  intent  to  defraud, 
and  disposing  otherwise  than  by  liond  Jide  transactions  of 
goods  obtained  on  credit  within  three  months  of  the  bank- 
ruptcy, and  remaining  unpaid  for.  Each  of  these  acts  will 
subject  the  bankrupt  to  a  cnarge  of  misdemeanor,  fur  which 
the  court  may  order  prosecution.  The  salaries  to  be  given 
under  the  Act  are :  fur  the  chief  registrar,  £1400 ;  the  regis- 
trars in  London,  £1200 ;  in  the  countrv,  £1000 ;  the  registrar 
in  attendance  on  the  chief  judge,  £1^900 ;  the  taxing  master, 
£1400 ;  the  accountant  in  bankrupt<gr,  £1500 ;  the  registrar 
of  meetings,  £250.  The  messengers  of  the  Court  of  Bank- 
ruptcy are  to  be  continued  in  their  office,  but  any  vacancies 
which  occur  are  not  to  be  filled  up  until  the  number  bas  been 
reduced  to  two  in  London,  and  in  the  district  court  to  one ; 
the  remuneration,  however,  instead  of  amounting  to  the  ex- 
travagant sums  which  these  officers  have  hitherto  received, 
exceeding  in  almost  every  instance  the  salary  of  the  commis- 
sioners themselves,  will  not  in  future  exceed  £500  in  London, 
and  £400  in  the  countnr.  The  official  assignees  in  London 
will  each  receive  £1200,  and  £1000  in  tbe  country ;  bot  in 
the  case  of  future  appointments  the  salaries  are  not  to  exoeod 
£1000  and  £800  respectively  for  London  and  the  country. 
Provision  is  made  for  retiring  pensions  for  commissioners, 
registrars,  and  other  officers,  at  the  rate  of  two-thirds  the 
sa£ury  after  service  of  twenty-five  years.  The  Court  of  Bank- 
ruptcy, as  constituted  by  the  Act,  will  have  all  the  powers 
and  authorities  of  the  superior  courts  of  law  and  equity,  and 
all  the  jurisdiction,  powers  and  authorities  now  poMCSsed  by 
the  Court  for  the  Bielief  of  Insolvent  Debtors  in  England.  The 
Act  received  the  Royal  assent  on  the  6th  Aug.,  and  is  to  be 
cited  for  all  purposes  as  "  The  Bankruptcy  Act  1861."  The 
Act  contains  £32  clauses,  and,  with  the  schedules,  adds  seventy 
one  pages  to  the  collection  of  statutes. — Law  Timts* 


DIVISION    COU  RT8. 

THE  JjJlW  Ain)  PRACTICE  OF  THE  UPPSB 
OAKABA  DIVISION  GOITBT8. 

{^Continued  from  pagt  280.) 

Rtg.  ▼.  EwM,n$  (7  Cox,  C.  €.  293,)  is  a  leading  ease  in 
reference  to  the  fourtli  offence — according  to  our  divisioo 
of  sec  8  of  the  forgery  Act — namely,  acting  or  professing 
to  act  under  false  color  or  pretence  of  process ;  and  estab- 
lishes tbe  important  principle  that  it  is  not  necessary  to 
shew  that  tbe  document  osed  bore  any  resemblance  to  tbe 
genuine  process  of  tbe  court. 

This  oaso  was  decided  in  tbe  Court  of  Criminal  Appeal 
on  a  case  reserved  from  the  Montgoroerysbire  Sessions. 
Tbe  prisoner,  in  order  to  obtain  a  debt  due  to  bim,  sent  to 
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his  debtor  a  letter,  partly  written  partly  printed,  haying  at 
the  top  of  the  page  the  letters  V.  B.  and  the  Royal  arms, 
and  addressed  to  the  debtor.    It  was  as  follows : — 

**  Sib, — I  hereby  gLwe  you  notioe  that  anlew  the  amount  of  your 

acoouaty  10«.,  whloh  is  due  to  ma,  U  paid  on  or  before  the , 

at ,  proceedifigt  will  be  taken  to  obtain  the  same,  in  parsnanoe 

of  the  provisions  of  the  Statute  9  &  10  Vie.,  o.  95,  of  the  new 
Count  J  Courts'  Act  for  the  more  easy  reooyery  of  small  debts,  &o. 

"Yours,  &c., 
*<  Instructed  by  "Feid.  MvqLBSToir, 

"JoBVfiTJars.'*  **  Clerk  to  tke  Court,*' 

SoBie  days  after  (he  letter  had  been  received  the  wife  of 
the  debtor  went  to  the  prisoner,  who  represented  to  her  that 
:be  had  ordered  the  eoart  V>  send  the  letter,  when  ahe  paid 
htm  the  deht^  10s.  He  then  demanded  Is.  9d.  m(^e  for 
the  Ckmnty  Court  ezpeoae,  wbieh  she  did  not  pay.  It  Was 
contended  that  the  letter  oofitained  only  a  tfmat  if  the 
mooey  was  not  paid,  and  that  there  was  nothing  on  the 
£Me  of  it  to  give  it  any  appearance  of  a  County  Court  pro- 
cess, and  it  was  in  fact  different  from  the  general  procees 
of  the  court 

The  conviction,  however,  was  affirmed.  ''It  is  con- 
tended," said  Erle,  J.,  in  giving  judgment,  "  that  no  case 
falls  within  the  section  unless  the  false  lustrument  purport- 
ed on  the  face  of  it  to  be,  and  bore  resemblance  to,  the 
genuine  process  of  the  court  It  is  certain,  if  that  were 
so,  .tbat  the  section  would  be  vei:;jr  nearly  inope;rative :  for 
Um  elasB  of  persona  .by  ^hem  tho  veiy  ignorant  are 
generally  defrauded,  consi^its  of  those  who,  though  more 
tftful,  ace  Aot  jADoh  le»  igneimt  tbaa  ihempelves,  ml 
who  would,  for  tlie  most  part,  use  such  imperfect  devices 
as  would  not  derive  any.  one  at.  ^1  nequaiiQited  with  genuine 
process.  Taking  t)iis  view  of  the  statute,  it  seems  to  me 
that  there  w^s  in  tjiis  C99^  indisputable  evid^^ce  of  a  pro- 
fessing to  act  under  the  false  color  or  pretence  of  process.'^ 

And  Williams,  J.,  puts  the  case  of  a  man  falsely  pre- 
tending that  he  was  bailiff  of  a  court  and  that  he  had  a 
writ  in  his  pocket,  and  asks,  ''  Can  it  be  doubted  that  the 
framers  of  the  section  meant  to  reach  such  a  case  ?  The 
words  are  quite  large  enough  to  include  it,  and  in  my  judg- 
ment the  statute  applies  whenever  any  one  falsely  pretends 
to  have  process  under  which  he  professes  to  act  In  this 
Case,  looking  at  all  the  facts  stated,  the  prisoner  seems  to 
me  to  have  done  so,  and  he  was  therefore,  in  my  opinion, 
properly  convicted/' 

Per  Crovitdeb,  J.,  "  The  Legblature  intended  io  include 
within  the  operation  of  the  section  not  only  the  cases  where 
there  has  been  genuine  process,  or  some  imitation  of  genu- 
ine process,  under  color  of  which  the  party  charged  has 
professed  to  act,  but  abo  those  where,  although  no  genuine 
process  or  imitation  of  it  has  been  used,  a  person  has  been 
induced  to  part  widi  his  money  by  reference  being  made  to 


something  either  verbal  or  written,  for  the  purpose  of  induc- 
ing a  belief  that  the  money  is  demanded  by  virtue  of  some 
process  of  the  'County  Court  It  is  impossible  to  doubt 
that  the  wife  in  this  case  did  so  believe;  and  there  is  as 
littie  doubt  of  the  intention  of  the  prisoner,  who,  accord- 
ing to  his  own  statement,  had  obtained  money  from  another 
person  by  the  same  means/'  And  Lord  Campbell,  C.  J., 
observed,  "  Perhaps  if  the  prisoner  had  merely  sent  the 
letter  that  would  not  have  been  euoiigh;  but  when  he 
afterwards  tells  the  woman  that  he  had  ordered  the  court 
to  send  it,  it  purporting  to  be  signed  by  the  clerk,  and  then 
demands  a- sum  of  money  for  County  Court  expenses,  the 
whole  taken  together  affords  abundant  evidence  that  he 
intended  the  woman  to  believe  that  he  had  process  of  the 
court  authorising  his  demand,  and  that  he  did  falsely  pre- 
tend to  her  that  he  had  such  pipcess,  and  that  under  that 
process  he  was  aeting  in  receiving  from  her  the  lOs.,  and 
also  in  claiming  the  County  .Court  expenses.  I  cannot? 
therefore,  entertain  any  doubt  that  this  case  .falls  within  the 
words  of  the  section,  and  also  within  the 'intention  of  the 
legblature  in  passing  it," 

Xeg.  V  J^ichv/kmd  (8  Co^,  C.  C.  200,)  is  a  more  recent 
case  on  the  same  point  The  pri^on^.had  obtained  a  blank 
form  used  in  the  County  Court  otiqe.to  fill  In  particolars 
for  names,  nature  and  amoiM^tof  claim,  &o.y  as  instructions 
for  the  issue  of  Qo^nty  Court  sooAmons.  Thb  ibrm  the 
prifloner  filled  up^itnd  ligned  it»/^  G-.  O.,  Begistrar  of  Z. 
Coiirt,"  writing  on  the  baek,  /^  unle^ps  tbe  whole  amount 
claimed  by  JHv.  A-  JUebmond  .(^  piiaonec)  be  paid  on 
Saturday  an  execution  wnmint  will  .be  iesued  agsinet  yoa. 
Witness  my  signatuipe,  W.  Q*" 

Thu  document  the  prisoner  sent  by  poet  to  a  party 
indebted  to  him  whose  wife  went  with  the  document  to  D. 
G.,  the  regbtrar  of  the  court,  to  pay  the  money*  The 
prisoner  was  convieted,  but  the  case  wes  reserved  for  the 
consideration  of  the  Conrt  of  Criminal  Appcill,  and  that 
court  held  that  the  offence  proved  was  clearly  a  piofeeaing 
to  act  under  a  colorable ,  process  of  the  County  Court,  and 
the  conviction  was  a^rmed. 

On  the  other  hand  it  l^s  been  held  by  Mr.  Justice 
Cromptok  (in  JKeg.  v.  J^fyoU^  6  Oox^  C.C.  407,)  that  the 
enactment  does  not  apply  to  a  more  verbal  aesertioo  of 
authority.  lu  tbb  case  it  appeared  in  evidence  that  J.  K. 
brought  an  aictioa  in  the  Coujotjr.  Coorit  of  W*.  agmst  J. 
W.  for  27s. — that  a  summoqs  issued,  to  which  J.  W.  did 
not  appear — ^tiiat  the  prisoner  Myott  called  at  hb  house 
and  said  he  was  authorised  by  the  court  to  receive  the  debt 
and  costs,  and  if  the  amount  was  not  paid  on  that  day  or 
before  10  o'clock  the  fbllowing  mpming  he  would  bring  an 
execution  and  take  the  goods.  J. .  W. .  thereupon  went  with 
the  priMmer  to  »  poblic  heqae  and  there  paid  the  money. 
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Crompton  J.,  stopped  the  case  for  the  prosecutioD,  say- 
ing that  in  his  opinion  the  charge  was  not  made  out,  as  he 
thought  the  Act  of  Parliament  applied  to  false  instruments 
and  not  to  mere  false  representations  as  to  the  authority  or 
employment  of  the  prisoner.  There  was  no  acting  or  pro- 
fessing to  act  under  the  process  of  the  County  Court. 

The  prisoner  was  accordingly  acquitted.* 

No  prosecutions  have  taken  place  in  this  country  under 
the  provision  in  question,  which,  as  shown,  is  similar  to 
that  in  England  relating  to  the  County  Courts,  the  offence 
heing  a  felony  in  both  countries.  The  intimidation  of  per- 
sons in  a  humble  position  of  life  by  means  of  false  process 
or  pretended  authority  of  the  regular  tribunals,  is  not 
merely  a  gross  fraud  upon  the  public,  but  tends  to  bring 
the  courts  into  discredit. 

It  is  expressly  enacted  that  the  Division  Courts  shall  not 
be  held  to  constitute  Courts  of  Eecord  (sec.  5),  though 
they  have  in  some  sort  one  of  the  qualities  of  a  court  of 
record ;  the  judicial  entries  of  the  proceedings  are  made 
proof  of  themselves;  for  by  section  42  ''the  entries  in  the 
clerk's  books,  or  a  certified  copy  thereof,  are  admissible 
in  all  courts  and  places  as  evidence  of  such  entries  and  the 
proceedings  referred  to  thereby,  without  further  proof 

The  Division  Courts  are  nd  inferior  courts  according  to 
the  common  acceptation  of  the  term  (Bao.  Abr.  Courts, 
892,)  for  the  jurisdiction  is  not  confined  to  causes  of  action 
arising  within  the  judicial  district  or  restricted  to  parties 
resident  therein,  and  the  original  summons  may  be  sent  to 
other  counties  ibr  service  therein,  while  the  judgments  of 
the  courts  are  enforceable  on  transcript  in  any  part  of  Upper 
Canada,  and  may  in  certain  cases  be  made  operative  against 
iands.  However,  strictly  speaking, ''  all  courts  are  inferior 
courts  but  those  held  coram  rege"  and  as  such  the  Division 
Courts  are  referred  to  in  several  enactments. 

As  to  the  nature  and  authority  of  the  Division  Courts 
generally,  it  is  to  be  observed  that  in  some  particulars  the 
law  and  proceedings  of  the  courts  are  opposed  to  the  prin- 
ciples of  the  common  law,  and  they  have  no  power  by 
implication  of  law,  except  such  as  is  absolutely  necessary 
to  effect  the  purpose  of  their  creation ;  and  this  power,  by 
implication,  only  arises  in  the  absence  of  express  provision 
where  such  exists,  it  must  be  followed  in  the  manner  and 
and  to  the  extent  prescribed  (1  Roll.  Abr.  564, — 2  ditto, 
277,  260,  256 ;  Dr.  Bonham's  case,  8  Rep.  287,  Com.  Dig. 
tit  Justices  I.,  1.)    In  this  connection  the  provisions  of 


*  Than  wm  loothMr  iBdletmflnt  againit  1dm  Ibr  a  misdeniMmor,  in  obtainlag 
th*  money  by  fiilwly  pretandlng  that  b«  wm  an  offlcor  of  the  Coan^jr  Oonrt,  and 
apationaathorindl^thaeoniito  lyply  to  J.W.  Ibr  the  payment  of  tha  debt, 
and  toeettle  thaaollon.  It  app«and>  iMwerer,  douWftil  whether  the  pximnnr 
had  not  been  aothorifled  hy  J.  K.'i  ion  to  obtain  the  mosey,  and  the  ram  harlng 
been  In  Ihet  paid  on  the  fidth  that  the  prieoner  was  anthoriaed  by  the  pUIatlff  In 
the  action,  rather  thin  bgr  ntmom  af  any  nvpoaad  anlharl^  ftwn  tha  Oovnty 
Court,  the  caM  broke  down  and  the  prieoner  wae  dlMharged. 


the  69th  section  of  the  Act  must  be  mentioned,  vis. :  "  In 
any  case  not  expressly  provided  for  by  this  Act  or  by  exist- 
ing rules,  or  by  rules  made  under  this  Act,  the  county 
judges  may,  in  their  discretion,  adopt  and  apply  the  general 
principles  of  practice  in  the  superior  courts  of  common 
law,  to  actions  and  proceedings  in  the  Division  Courts.'' 

The  statute  is  eomprehensive  in  its  provisions,  and  the 
procedure  is  very  fully  traced  out  by  the  rules,  and  so  with 
the  general  provisions  of  sec.  69.  Any  difficulty  in  admin- 
istration is  at  least  not  probable,  but  if  a  question  should 
arise  as  to  how  far  the  power  by  implication  of  law  may  be 
extended,  it  must  be  borne  in  mind,  as  belbre  observed, 
that  the  Division  Courts  are  partly,  not  m  teeordance  with 
the  common  kw,  creatures  of  the  statute  law  called  into 
existence  under  express  provisions  conferring  the  neoessaiy 
powers  for  their  formation,  tliese  courts,  as  to  thm  rigfaty 
means  and  power  of  doing  jostiee,  are  eonfined  within 
certain  limits,  and  all  the  emietmenta  respecting  them  most 
be  strictly  observed. 


THE  LAW  OF  EXEMPTION. 

The  second  section  of  the  act  of  last  session,  cap.  27, 
amending  the  Exemption  Act,  being  materially  modified, 
the  law  on  this  subject,  sec.  2,  is  as  follows : 

"Notwithstaodhig  anything  oontained  in  the  said  eighty-fiflk 
chapter  of  the  Consolidated  Statutes  for  Lower  Canada,  or  in  the 
twenty-firih  chapter  of  the  Aels  passed  in  the  tweatj-third  jtsr 
of  Her  Majeetj'B  Reign,  intitnledt  An  Act  to  exempt  certain  artielee 
from  seizure  in  eatit/aetion  of  debit,  the  varioos  goods  and  ehattds 
which  were,  prior  to  the  passing  of  the  last  tnenUoMd  Aet,  liaMe 
to  seisnre  in  exe«ntion  for  debt  in  either  Upper  or  Lower  Canada* 
shall,  as  respects  debts  contracted  before  the  nineteenth  day  of 
May,  one  thousand  eight  hundred  and  sizty,  remain  liable  t» 
seisare  and  sale  in  ezeoation,  provided  that  tlie  writ  of  ezecntioa 
under  which  they  are  seised,  shall  have  endorsed  upon  it  a  certi- 
ficate, signed  by  the  Judge  of  the  Court  out  of  which  the  wrH 
issues,  certifying  that  it  is  for  the  recorery  of  a  debt  ooatraeted 
before  the  date  above  named.'' 

This  provision  came  into  force  on  the  first  day  of  last 
July.  We  took  occasion,  at  the  time  of  the  passing  of  the 
Exemption  Act,  to  point  out  the  great  injustice  of  the 
measure,  and  its  injurious  effects  on  the  business  transac- 
tions of  the  country.  The  glaring  injustice  of  making  the 
act  applicable  to  cases  of  debt  previously  contracted,  and 
contracted  on  the  strength  of  the  possession  of  property 
subsequently  exempted|  has  been  remedied  in  the  amend- 
ing act  before  us,  and  so  far  justice  has  been  done  to 
creditors.  We  draw  attention  to  the  enactment  with  a 
view  of  making  its  provisions  generally  known,  and  offering 
a  few  practical  remarks. 

Executions  as  respects  debts  contracted  previous  to  the 
19th  May,  1860,  have  the  same  range  as  formerly,  and  the 
exemptions  will  be  as  set  forth  in  the  151st  section  of  the 
Division  Court  Act,  if  the  Judge  grants  the  necessary 
certificates. 
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It  will  be  observed  that  the  enactment  only  relates  to 
execations  founded  on  judgments  in  actions  of  contract : 
the  words  ''  debts  contracted/'  &;o.,  clearly  exclude  judg- 
ments in  actions  of  tort;  and  section  2,  before  us,  will  have 
no  bearing  on  executions  in  snob  cases. 

The  Judge  may  certify  in  proper  cases,  but  is  he  bound  to 
do  so  ?  Will  he  as'a  matter  of  course  sign  the  certificate  on 
being  satisfied  that  it  is  true  in  fact  ?  There  is  nothing  in 
the  act  making  it  the  express  duty  of  the  Judge  to  sign  such 
certificates,  but  the  implication  certainly  is  that  under  ordi- 
nary circumstances  he  is  called  upon  to  do  so.  The  time 
when  the  debt  .was  contracted  is  made  the  hinging  point 
to  entitle  to  the  privileges  of  section  3,  and  not  the  time 
when  judgment  was  recovered ;  and  it  would  seem  that  a 
judgment  for  the  defendant  upon  set-off  would  be  within 
the  provision.  Upon  what  evidence  is  the  Judge  to  be 
satisfied  as  to  the  period  when  the  debt  was  contracted  ? 
In  judgments  before  the  I9th  May,  1860,  the  mere  pro- 
duction of  the  execution  showing  when  the  judgment  was 
recovered,  and  that  it  was  in  an  action  upon  oonlraot, 
would  probably  be  sufficient.  But  where  the  judgment  is 
recovered  after  that  date,  upon  what  evidence  is  the  judge 
to  act  J  In  disputed  cases  he  may  certainly  refer  to  his 
notes,  and  so  satisfy  himself;  but  in  those  cases  where 
judgment  goes  by  de&ult,  he  has  no  means  of  satisfying 
himself  when  the  debt  was  contracted  by  a  reference  to  his 
notes  or  to  the  <' judges  lists.''  An  affidavit  fVom  the  ex- 
ecution creditor  might  be  necessary,  or  the  production  of 
the  original  account  to  the  judge  might  induce  him  to  grant 
the  certificate.  The  latter  ooane  has  been  adopted  in 
some  counties. 

It  will  be  observed  that  the  certificate  is  to  be  endorsed 
upon  the  execution,  and  we  apprehend  that  after  a  seizure 
under  execution  the  judge  would  not  certify  upon  that  exe- 
cution. A  difficulty  will  occur  in  respect  to  executions  upon 
transcript ;  for  it  is  the  judge  of  the  court  out  of  which  the 
writ  issues  that  must  certify,  and  the  judge  of  the  outer 
county  can  have  no  knowledge  of  the  particular  cases. 
This  difficulty  has  been  met  in  one  county  in  this  way; 
the  judge  of  the  county  from  which  the  transcript  issued, 
certified  thereon  to  the  judge  of  the  county  into  which  it 
was  sent,  that  the  judgment  was  ''  for  a  debt/'  &o,,  and 
the  latter  judge  then,  we  believe,  certified  on  the  execu- 
tion, acting  on  the  strength  of  the  first  judge's  certificate. 
A  form  of  certificate  we  have  seen  was  very  simple,  and 
we  think  all  the  statute  requires,  viz : 

**  I  certify,  in  aeeordanee  with  the  provisiooB  of  the  second  sec- 
tion of  tbe  Act  24  Vic,  cap.  27,  that  this  writ  of  execution  is  for 
the  recovery  of  a  debt  contracted  before  the  19th  May,  1800." 

A. B. ,  Judge  Co, 

Will  some  of  our  correspondents  inform  us  what  is  the 
practice  in  their  counties  under  this  new  law  7 


U 
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COURT  OF  ERROR  AND  APPBAL. 


(Reported  by  TboKas  HdBODn,  Siq^  H.  ▲., 
Smith  t.  Noaton. 
Dowet— seisin  qf  huaband—Meanart  ^  dcmaga  and  jfteorfy  anowanee. 

▲.  eonyeyed  Und  to  B.  la  1833,  utd  on  th«  lame  day  took  back  a  mortgage  for 
the  whole  parchase  money.  B.  paid  nothing  Ibr  either  principal  or  interest, 
and  in  1840  re-eon  veyed  abedlately  to  A^.— the  land  being  tlien  Taeant  B.*a  wiib 
did  not  J<dD  in  either  mortMe  or  r»«onvey«)Me»  taid.  18  years  alter  B.*8  death, 
brought  an  acUon  agaioet  G.  who  had  purchased  from  A  soon  after  the  re- 
eonveyanre,  and  had  erected  Taluable  buildings. 

BMf  1st  That  the  seisin  of  the  husband  B.  was  complete,  and  that  the  widow 
was  aatttled  to  dower,  (FMU  ▼.  Meyart,  14  U.  0.  Q.  B.  409  affirmed.) 

2nd.  Tliat  the  damages  to  which  she  was  entiiled  only  fh>m  the  time  of  demand 
made,  should  be  ealenlated  upon  the  average  Talue  of  the  land  during  that 
period,  Ir'respeetlTe  of  Improrements  made  by  tlie  tenant;  and  tliat  the  allow- 
ance  to  be  paid  to  her  alwmld  be  estimated  uiwfi  a  computaUon  of  one-third 
of  the  oeeupation  valoe  of  the  ground  only,  without  the  balldingn. 

Odd  (Per  Esten,  V.  G.  and  Hagarty,  J.,)  That  the  Court  of  Appeal  sits  as  a  Oonrt 
of  Law  or  ICquity,  aeoording  as  the  case  comes  firom  the  Gammon  Law  Ooorts, 
or  from  the  Oourt  of  OhaneeiT. 

(9th  September,  1861.) 
8PS0TAL  GASH.  v  *-  *         / 

This  is  an  action  of  Dower,  brought  by  tbe  demandant,  as  widow 
of  Asa  Norton,  deceased,  to  recover  her  dower  in  Town  Lots,  nam- 
bers  Fifteen  and  Sixteen  on  Dandas  Street,  in  the  Town  of  Whitbj, 
in  the  Connty  of  Ontario,  containing  one  half  of  an  acre. 

1.  It  is  admitted  that  a  demand  of  dower  was  daly  served  by 
the  above  named  Demandant  who  is  the  widow  of  the  said  Asa 
Norton,  on  the  tenant,  George  Smith,  who  is  the  owner  in  fee  of 
the  said  land,  on  the  2l8t  day  of  May,  1860. 

2.  That  the  said  Elixa  Norton  was  the  wife  of  the  said  Asa 
Norton  on  and  before  the  18th  of  Janaary,  1888. 

8.  That  Asa  Werden  was  owner  in  fee  of  the  land,  and  by  Deed 
dated  18th  Janaary,  1838,  for  £80,  conveyed  said  land  in  fee  to 
said  Asa  Norton — that  said  deed  was  dniy  registered  in  the  proper 
Registiy  office  on  the  7th  February,  1838. 

4.  That  Asa  Norton  on  the  same  day  reconveyed  to  Asa  Werden 
by  way  of  mortgage  for  the  whole  parchase  money. 

6.  That  Asa  Norton  never  paid  any  part  of  the  parchase  money 
or  interest,  and  by  deed  dated  the  28th  day  of  Aagast,  1840, 
reconveyed  the  said  land  absolntely  to  Werden  in  fee. 

6.  That  Demandant  did  not  bar  dower  in  either  mortgage  or 
reconveyance. 

7.'  That  snbseqaent  to  the  deed  to  said  Norton,  and  prior  to  the 
reconveyance  to  Werden,  said  Norton  had  fenced  the  Lots  and 
caltivated  potatoes  in  them. 

8.  That  Norton  died  on  the  6th  day  of  Jane  1842,  at  which 
time  the  premises  were  vacant  Lots,  worth  aboat  £125. 

9.  That  after  the  death  of  Asa  Norton,  Werden,  by  deed,  dated 
the  1st  May,  1848,  conveyed  to  tenant  George  Smith,  In  fee,  who 
bailt  a  house  and  other  buildings  on  tbe  Lots  which  he  occupied 
as  a  Hotel,  and  which  are  still  so  occupied  by  his  Tenant  at  a 
yearly  rental  of  £187  lOs.  or  thereabouts. 

10.  That  about  one  third  the  said  Lots  are  still  ancovered  by 
buildings. 

The  Demandant  contends  that  she  is  entitled  to  have  assigned 
to  her  one  third  in  value  of  the  premises  in  their  present  improved 
state. 

The  Tenant  contends  that  the  Demandant's  hasband  had  no 
sufficient  seisin  of  the  premises  to  entitle  her  to  Dower. 

And  that  if  entitled  to  dower,  she  is  only  entitled  to  have 
assigned  to  her  one-third  of  the  premises  as  they  were  at  the  death 
of  her  husband,  or  one>third  in  value  calculated  as  of  the  date  of 
her  husband's  death — or  one-third  of  tbe  present  value  of  the  land, 
irrespective  of  the  buildings. 

The  Questions  for  the  opinion  of  the  Court  are : — 

JFtrtt — Whether  the  demandant  is  entitled  to  Dower  in  the  said 
Und. 

Second — If  the  Court  should  be  of  opinion  that  the  Demandant 
is  entitled  to  Dower,  then  whether  ehe  is  to  have  one-third  in  pre- 
sent value  assigned  to  her  as  the  Demandant  contends,  or  whether 
the  is  to  have  one-third  In  value  calculated  as  of  the  date  of  her 
husband's  death,  or  one-third  of  the  present  value  irrespective  of 
the  buildings,  aa  the  tenant  oontends. 
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The  eftM  was  argued  in  the  Court  of  Qneen's  Bench  in  Michael- 
mas Term,  1860,  when  the  rale  was  made  absolute.  The  Judgment 
of  the  Conrt  is  reported  in  20  U.  C.  Q.  B.,  218. 

The  Tenant  appeals  from  the  said  Judgment  and  states  the 
followini;  groonds  of  appeal : 

1st.  That  under  the  fiaots  stated  in  the  special  case,  the  Deman- 
dant is  not  entitled  to  Power  in  the  lands  in  question  ;  inasmuch 
as  her  husband  liad  no  snjfioient  seisin  thereof  to  entitle  his  wife 
to  Dower. 

2nd.  That  if  entitled  to  Dower,  the  Demandant  is  onl/  entitled 
to  ooe-thiid  as  of  the  present  value,  such  value  must  be  computed 
as  of  the  land  alone,  irrespeotiTC  of  the  valne  of  the  buildings 
thereon,  or  of  the  increased  value  of  the  land  by  reeson  of  those 
buildings 

The  Demandant  contends  and  alleges  that  there  was  and  is  no 
error  in  the  judgment  of  the  Court  of  Queen's  Bench. 

1st  Because  under  the  facts  stated  in  the  special  -case,  the 
Respondent  was  and  is  entitled  to  Dower  in  the  lands  in  question : 
such  fkcts  showing  an  estate  in  her  Husband  of  which  she  was 
dowable. 

2nd.  Because  the  Beepondent  is  entitled  by  law  to  one-third  of 
the  present  value  of  the  land  inolndiag  the  improvements  thereon. 

C7.  S,  PaiUtBon^  for  the  appellant 

M.  C,  Camer^n^  for  the  respondent. 

RoBiKsov,  C.  J.,  I  consider  it  would  be  a  great  reproa^  to  the 
law  if  this  demand  for  dower  should  be  allowed.  I  continue  to  be 
of  the  opinion  I  expressed  in  the  case  of  PotU  v.  Meyert^  14  U.  C. 
Q.  B.  409,  although  I  submitted  to  tlie  judgment  of  the  other 
members  of  the  Court  below  in  this  case ;  and  now  as  the  case 
comes  before  me  as  a  member  of  the  Court  of  Appeal,  I  feel  my- 
self at  liberty  to  give  an  independent  judgment  The  right  to 
dower  depends  upon  the  seisin  of  the  husband,  but  in  this  case  I 
do  not  think  the  husband  was  ever  seised  of  the  land,  the  deed 
and  mortgage  being  one  transaction,  and  there  being  only  an 
instantaneous  seisin.  The  case  of  ThovBtpfon  v.  WebUety  L.  T. 
K.  S.  750,  was  where  a  mortgage  and  settlement  were  both  ex- 
ecuted the  same  day  in  fulfilment  of  one  contract,  and  it  was  held 
that  they  formed  but  one  transaction.  In  equity  the  widow 
would  never  be  held  entitled  to  dower ;  and  in  the  United  States 
the  question  has  been  treated  in  several  cases  m  perfectly  clear, 
following  the  common  law  of  England.  Chancellor  Kent,  Ipn^  at 
the  head  of  a  Common  Law  Court,  has  thus  laid  down  the  law 
in  his  commentaries :  A  transitory  seisin  for  an  instant,  does  not 
give  the  wife  dower  in  her  husbuid's  lands ;  nor  if  the  husband 
takes  a  conveyance  in  fee  and  Immediately  thereafter  mortgages 
back  to  the  vendor.  On  the  question  of  damages  I  continue  to  be 
of  the  opinion  expressed  in  the  court  below.  I  follow  the  decision 
of  the  Queen's  Bench  in  the  case  of  Uobmett  v.  Lewit^  (Dra.  Rep. 
272) ;  but  the  question  of  the  measure  of  damages  cannot  hjore- 
after  occur  as  the  Legislature  has  settled  the  question  by  the  Act 
24  Vic.,  chan.  40.    In  my  opinion  the  appeal  should  be  sustained. 

Drafib,  C.  J.,  C.  P. — I  agree  with  the  latter  part  of  the  judg- 
ment of  the  learned  Chief  Justice  as  to  the  measure  of  damages 
IB  cases  of  dower  as  given  in  the  report  of  this  case  In  20  U.  C. 
Q.  B.  218 ;  but  I  differ  from  him  as  to  the  first  part,  in  regard  to 
the  right  of  the  widow  to  dower,  and  consider  that  there  was  snch 
a  seisin  in  the  husband  as  entitled  the  demandant  to  dower.  I 
therefore  follow  the  judgment  of  the  majority  of  the  Court  of 
Queen's  Bench  in  PoiU  v.  Mejftrt^  and  think  the  appeal  should  be 
dismissed. 

BsTBK,  y.  C— I  agree  with  the  learned  Chief  Justice  Draper. 
The  cases  which  have  occurred  in  Ei^land  are  cases  where  pro- 
perty has  been  conveyed  to  one  for  the  use  of  anothei^-^the  effect 
of  which  under  the  statute  of  uses  is  to  eonv^  the  estate  to  the 
party  for  whose  use  it  is  conveyed  to  the  person  first  named, 
who  only  acts  m  a  conduit  to  convciy  it  to  the  party  intended,  uid  in 
which  first  par^  there  is  only  an  iwatantaneous  saisin  not  entitling 
a  widow  to  dower.  But  the  case  is  different  where  the  mortgage 
and  deed  are  one  transiMtion.  In  that  caie  the  person  is  by  the 
deed  (Ully  and  pcrfectiy  seised  of  the  estate  until  by  his  own  act 
(not  the  act  of  another)  he  pitrta  with  it  by  executing  the  mort- 
gage. Now,  in  this  case  we  sit  as  a  court  of  law  or  e4uity  accord- 
ing as  the  appeal  comes  from  tho  Common  Law  Cour^i  or  Chan- 
cery.   A  court  of  law  could  not  compel  specific  peKbrmance  of  a 


contract  to  make  a  mortgage,  it  oould  only  give  damages,  but  in 
equity  the  purchaser  would  be  compelled  to  make  a  mortgage  to 
secure  the  purchase  money.  In  the  first  case  the  party  is  fully 
seised  of  the  land,  and  the  damages  would  be  the  amount  of  the 
mortgage,  and  in  the  latter  the  purchaser  would  be  a  trustee  for 
the  vendor  to  the  amount  of  the  purchase  money.  Kbw,  such 
being  the  view  I  take  of  the  cMe,  I  must  hold  that  having  obtuaed 
a  conveyance  of  the  estate,  the  husband  was  so  seised  of  the  pro- 
perty as  that  the  dower  of  the  wife  could  attach  and  has  attached, 
and  that  oonaeqaenlly  this  dflBMmdant  is  entitled  to  hate  her  dow«r 
in  the  lands.    The  appeal  therefore  should  be  dismissed. 

BvBHS,  J. — I  see  no  reason  to  change  the  view  I  took  of  the  righ^ 
of  dower  in  the  case  of  PotU  v.  Meyert,  In  coming  to  that  dMl- 
eioa  I  considered  well  all  the  cases  I  could  find  bCMiag  upcn  the 
question  in  the  United  States.  The  United  States  courts  only 
disposed  of  a  portion  of  the  question.  As  to  the  measure  of 
damages  in  the  cast»  I  agree  witli  the  othsr  members  of  the 
Court 

Spbaoob,  y.  C. — I  agree  with  the  majority  of  the  court  that  the 
appeal  should  be  dismJMed.  In  equity,  the  purehaser  is  only  a 
trustee  for  the  vendor  to  conv^  back  the  estate  by  way  of  mort- 
gage to  secure  the  purchase  money,  and  then  dower  would  not 
attach.  But  in  this  case  the  seisin  was  complete  in  law,  and 
ocameqatiitiy  the  wideir  is  entitled  to  dower. 

Rioiub3>b,  J.,  Conenrved  with  the^oeurt  below. 

Haoabtt,  J. — I  concur  with  the  minority  of  the  court  If 
there  is  relief  in  equity  it  is  a  pity  that  the  case  did  not  go  to 
equity,  for.it  ma^j  yet  go  to  a  Oourl  9i  Xqci^  mad  oome  vp  halBre 
us  agmn,  and  we  may  then  have  to  give  a  judgment  the  opposite 
to  that  we  are  now  giving.  I  think  it  a  pity  we  cannot  dupose 
of  it  at  once  in  both  law  iad  eqfoity.  Bat  «•  hsve  oa^  to  dis- 
pose of  the  case  aa  »  court  of  law,  and  in  that  view  I  am  clearly 
of  opinion  the  widow  is.entitied  to  her  dower,  and  that  the  appeid 
should  be  dismissed. 

Psr  Cur. — ^Appeal  dismtseed  with,  ccota. 


QUBBN'S  B1NC9. 

{BqporUd  hjf  CHUsroma  BomsoR,  Xtq.,  Bcmri$ler-ai-pam.) 


Bbxuuhtsb  t.  Qxmn* 


Two  lat«rplead0r  actlMifl  hftTing  bean  twios  triad,  rasaltad  la  Ikvoor  of  fhm 
pUdBtlfl;  the  i-lalmuit  ^.tb*  goods  In  qiMttloii,  and  on  appiJcaHon  to  tte 


^ 


whogreetad  tliaoid«n$o  dlapoaaof  ttaa  coata,  tha  matlar 
lloeort.    Ald»lfaattha|^ahitiffwMaatltladMcrH|littotli» 


tha  actioiu :  that  tha  aoiits  Inonrrad  baft?ra  the  laane^  in  wocwiog  the  ardar, 
ke^  ahonM  dao  hB  paid  by  datedant;  but  the  qeamm  niaad  aa  to  tha 


dlaoratloii  of  the  ooort  la  aiieh  oaaaa  being  a  new  oca,  aaah  pftrtj  vaa  ordered 
to  pay  hi*  own  eoata  of  tha  appUcadoa. 

CB,T.23yia) 

'  On  the  application  of  the  sheriffs  of  Lincoln  and  Wentworth, 
two  interpleader  issues  were  directed  to  try  whether  two  certain 
looomotiveo  belonged  to  Gunut  the.exeeutioa  debtor,  or  to  Messrs. 
Burton  &  Sadlier,  claimants  of  them.  These  orders  had  been 
made  by  the  Chief  Justice  of  this  court  The  issues  were  teled 
at  Hamilton,  at  the  fiill  aesiies,  in  1859,  in  one  of  which  the  jury 
not  agreeing  were  discharged,  and  in  the  other  the  jury  found  a 
verdict  in  favour  of  Messrs.  Burton  &  Sadlier.  The  court  upon 
application  set  the  verdict  aside^  4nd  ordered  a  jmw  trial.  Bioth 
issues  came  on  again  for  tri«^  at  the  spring  aflsises,  1S60,  and  in 
both  verdicts  were  rendered  in  favour  of  Messrs.  Burton  &  Sadlier. 
Applications  wcore  a,galn  made  for  a  new  trial,  which  rales  were 
ultimately  discharged,    (See  BurUm  v.  BtUkcuie^  20  U.  C.  B.  60.) 

The  Chief  Justice,  who  made  the  interpleader  orders,  was 
applied  to  tot  the  purpose  of  disposing  of  the  costs  of  the  Issues 
and  diffi»Eeat  proceedings  under  the  oiSwi»  but  entertaining  some 
doubta  as  to  the  proper  order  lo  mske,  snd  whether  it  was  dis- 
creticQSiy  with  the  judge  to  make  such  order  as  to  him  seemed 
to  be  right  accoeding  to  the  facte  of  the  case  as  proved  at  the 
two  trials,  he  referred  the  parties  to  the  court 

Accordingly  in  Hilary  Term  last  Jaekion  bbtoined  a  rule  iiim 
calling  upon  the  pla^itiff,  BfUhouse,  and  eaoh  of  the  slieriffs  to 
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shew  cause  why  Messrs.  Barton  &  SodHer  should  not  have  their 
costs  of  the  issue,  and  otherwise  attendant  thereon,  and  of  the 
Tarions  proceedings. 

During  this  term  NaeLennan  shewed  cause,  citing  Rex  t.  The 
Lard  of  the  Manor  of  Oundle,  1  A.  &  £.  299 ;  Rex  Y.  Routtd^ 
4  A.  &  £.  189 ;  Rez  t.  Commisaionere  of  the  Thames  and  hit 
Navigation,  6  A.  &  £.  817 ;  Regina  t.  The  Justicee  of  Surrey, 
9  Q.  B.  87  ;  Tapping  on  Mandamus,  416 ;  Regina  t.  Mayor  of 
Lichfield,  6  Jur.  Q'li;  Consol.  Stats.  U.  C,  ch.  80. 

£eeUa,  Q.  C,  supported  the  rule;  citing  Lewis  t.  Holding, 
2  M.  &  O.  875 ;  Melville  t.  Smark,  8  M.  &  0.  57 ;  Bowen  t. 
Bramidge,  2  Powl.  218 ;  Janes  t.  WhUbread,  11  C.  B.  419 ; 
Regina  ▼.  KeUey,  20  L.  J.  Q.  B.  288;  Dempseg  y.  Caspar^ 
1  0.  C.  P.  E.  184. 

MoLbah,  J. — By  the  9Ui  teoUon  of  chapter  80,  Consolidated 
Statutes  of  Upper  Canada,  it  is  declared,  (as  in  7  Vio.,  ch.  80, 
sec.  6,)  that  the  oosts  of  all  such  proceedings,  that  is  the  eosts 
of  all  proceedings  anthorised  bj  the  preceding  aoctions,  shall  be 
in  the  discretion  of  the  conrt  or  judge.  Then  the  question  ts  in 
what  manner  that  diseretion  most  be  exnreised  in  the  iwesant 
case  T  The  whole  propevtj  claimed  haa  baen  daekled  to  balong  to 
the  plaintiff  in  iJie  interpleader  casea,  and  therefeire  there  is  no 
occasion  for  exercise  of  the  same  discratlon  as  in  the  ease  of 
Lewis  T.  Holding,  (2  M.  k  G.  875,)  whara  the  conrt  gare  neither 
party  the  general  0M>8ts  of  the  isane,  nor  the  costs  of  the  rule,  but 
gave  to  each  snoh  portion  of  the  coats  as  applied  to  the  part  on 
which  he  had  suooeeded,  and  allowod  the  claimant  his  costs  of 
the  a^lioation  nnder  the  Interpleader  Act 

In  the  case  of  MHvUU  t.  Smark,  (8  M.  k  O.  67,)  the  conrt 
decided  that  the  eteimants  of  goods  taken  in  execution  having 
ikiled  npoB  an  iisne  diieoted  to  tsy  the  Talidity  of  the  chUm 
nnder  the  Inteiptaadsff  Aot,  the  proper  oonrte  was  to  reqoire 
them  to  pagr  the  oosts  of  the  applicatioa  aad  of  the  snbseqaant 
proceeding,  and  Xlndal,  C  J.,  in  deliToring  Jndgmeat,  said,  "  Jbi' 
oaaes  of .  interpleader,  the  Gowrt  of  Ohaaeery  always  leqnirea  the 
nnsneoessftil  party  to  pay  the  oosts.  Xhe  same  oonrse  hae  been, 
adopted  in  pnetice  in  the  oonrts  of  common  law,  aoting  nnder 
the  late  statutes.  I  aee  no  rsassw  for  pnissniag  a  d^nant  ooarse 
when  claimants- happen  to  be  assignesa  of  a  banknpt"  In  the 
ease  of  Janes  ▼.  Whitbread^  (11  C.  B.  419,)  the  ?erdlct  in  an 
interpleader  case  beiaig  nnsatis&ctoir,  a  new  trial  was  granted 
on  payment  of  coats*  Manle,  J.,  eaid  <*  The  Tordiot  was  nnqaes- 
tlonably  against  the  oTidence.  I  ^ee  nothing  to  take  the  case 
cot  of  the  general  rale  as  to  costs,  rwhich  applies  as  well  to  trials 
of  interpleader  issoes  as.  to  as^  other  cases." 

Theexeontion  ereditor,  the  plaintiff  in  the  salt  against  Ckinn, 
haTing  caused  property  to  be  seised  which  has  been  decided  fay 
several  juries  to  be  the  property  of  Barton  k  Sadlier,  the 
claimants,  and  they  having  besn  compelled  to  prooeed  by  the 
interpleader  suits  to  establish  thefar  right  to  such  property,  and 
being  snecessfol  in  that  object,  are  entitled  to  all  coats  to  which 
they  haTO  been  pnt  in  obiainiog  the  interpleader  orders,  and  all 
snbseqnent  costs  in  the  sails  institated  nnder  the  orders.  Bat 
Bellhoose  having  been  brought  into  ooort  on  this  occasion  by  a 
summons  issued  at  the  instance  of  Messrs.  Bnrton  &  Sadlier, 
relating  to  the  costs,  and  the  question  being  a  new  one  as  to  the 
diseretion  Of  the  court  or  a  judge  with  reference  to  eosts,  and 
how  such  discretion  is  properly  to  be  exercised,  I  think  the  rule 
mast  be  made  absolute,  bat  without  costs  on  mther  side,  on  this 
application,  each  party  paying  their  own  costs. 

B(7R58,  J.— The  costs  of  these  cases  must  now  be  very  con- 
siderable, and  a  matter  of  some  importance,  and  may,  as 
Tindal,  G.  J.,  said  in  Levis  v.  Holding,  (2  M.  h  G.  875,)  be 
divided  into  three  descriptions — costs  incurred  before  the  issues 
were  ordered,  and  attendant  upon  the  exercise  of  the  sheriff's 
duty  upon  the  fi,  fa,,  costs  of  tiie  trial  of  the  issues  and  con-' 
sequent  thereon,  and  costs  of  the  subsequent  applications. 

The  question  is  whether  the  power  of  the  court  or  a  judge, 
under  the  provisions  of  the  Interpleader  Act,  ch.  80,  of  the  Con- 
solidated Acts  of  Upper  Canada,  is  or  not  discretionary  over  all 
these  costs  ?  With  respect  to  the  costs  of  the  interpleader  rule 
there  can  be  no  question,  but  a  question  has  been  made  as 
respects  the  eosts  of  the  issnes  and  attendant  thereon.    Messrs. 


Burton  ft  Sadlier,  as  plaintiflfs  in  the  issues,  claim  to  be  allowed 
those  costs  on  the  general  principle  of  law  that  the  successful 
party  is  entitled  to  be  paid  his  taxable  costs  as  in  any  ordinary 
case,  and  that  these  being  interpleader  issnes  makes  no  difference ; 
while,  on  the  other  hand,  Bellhouse  contends  the  court  or  a  judge 
is  inrested  with  power  to  grant  or  withhold  those  costs  according 
as  the  facts  or  circumstances  of  each  case  may  eaU  for. 

In  the  case  I  haTo  already  mentioned,  of  Lewis  v.  Holding, 
Chief  Justice  Tindal  said  he  could  not  consider  an  interpleader 
issue  as  in  the  natnre  of  an  action  of  trover,  In  which  by  the  strict 
rule  of  law,  founded  upon  the  Statnte  of  Qloncester,  the  plaintiiir 
is  entitled  as  of  right  to  the  costs  of  the  oanse  if  he  succeeds  as 
to  any  part  of  It,  and  he  thought  the  conrt  had  a  more  extended 
jurisdiction  under  the  Interpleader  Act  than  under  the  Statute  of 
Gloucester.  He  forther  makes  this  obserration,  **  It  seems  to  me 
that  we  are  entmsted  with  a  diseretion  as  to  costs,  in  the  exercise 
of  which  we  ought  to  be  mainly  guided  by  the  deoision  of  the 
jury."  It  must  be  observed  that  the  court  was  there  dealing  with 
a  case  In  which  the  jury  had  fonnd  that  part  of  the  property 
belonged  to  the  plaintiff  and  part  of  it  to  the  defendant  The 
direction  the  court  gave  was  that  the  master  should  tax  the  bills 
of  both  sides  and  then  set  off  the  one  against  the  other.  In  the 
case  before  us  there  can  be  no  division  as  to  the  oosts  of  the 
issues,  the  plaintiCs  in  the  inte«]^eader  issnes  having  suoeeeded 
must  get  the  costs  or  not  at  aU. 

In  James  v.  Whithread^  (11  C.  B.  406,)  in  disposing  of  the  oosts 
upon  granting  the  new  trial  In  that  case  the  ooart  said,  "  We  feel 
some  difficulty  as  to  the  costs,*'  and  Jervis,  C.  J.,  speaking  of  the 
discretionary  authori^  of  the  court,  said  that  he  appr^ended 
that  power  appHed  to  the  costs  of  the  Interpleader  rule  only. 
Mr.  Justice  Manle,  who  had  tried  the  ease,  stated  that  the  verdict 
was  unqnsstionably  against  the  evidence,  but  he  saw  nothing  to 
take  the  ease  oat  Of  the  general  rule  as  to  eosts,  which  applies  ss 
WSII  to  interpleader  Issnes  as  to  any  other  cases ;  and  the  court 
ordered  the  new  trial  only  on  payment  of  costs. 

In  Bowen  v.  Bramidge,  (2  Dowl.  218,)  the  court  of  exchequer 
l^d  down  the  jrule  in  an  interpleader  issue  that  the  party  who 
succeeds  Is  entitled  to  the  costs  of  the  action,  .and  the  party  who 
fkils  must  pay  them. 

In  the  present  case  Messrs.  Burton  &  Sadlier  succeeded,  and 
there  is  nothing  to  deprive  them  of  the  rule  thus  stated  in  Bowen  v. 
Bramidge^  unless  the  court  has  the  power  of  discretion  over  the 
costs  of  the  action  as  well  as  the  oUier  costs.  I  have  not  been 
able  to  find  any  authority  supporting  such  a  proposition.  I  do  not 
think  the  case  of  Lewis  t.  Holding  upholds  any  such  vie>r.  The 
verdict  was  a  divided  one.  Each  party  was  right  to  a  certain 
extent,  and  the  court  only  did  what  would  have  been  done  had 
there  been  two  issnes  inistead  of  one;  for  in  the  former  each, 
successful  party  would  have  recoTered  costs  against  the  other,  and 
the  one  judgment  for  costs  might  in  such  case  have  been  set  off 
against  the  other,  but  the  whole  matter  being  disposed  of  by  the 
one  issue,  the  court  applied  the  principle  which  would  haye  been 
allowed  in  the  other  case.  Therefore,  instead  of  that  case  being 
an  authority  for  saying  that  a  discretion  is  given  over  the  eosts  of 
the  issnes  irrespective  of  the  finding  of  the  jury,  I  think  it  sup- 
ports the  general  proposition  that  costs  of  the  issue  are  awarded 
to  the  successful  party. 

The  Interpleader  Act  was  made  in  relief  of  sheriffs,  and  the 
consequence  is  when  a  claimant  is  brought  before  the  court  he  is 
deprived  of  his  action  against  the  sheriff,  and  he  is  made  to  join 
issue  with  the  execution  creditor  with  respect  to  his  claim  upon 
the  property.  Now,  although  he  may,  notwithstanding  the  inter- 
pleader, perhaps  bring  his  action  against  the  execution  creditor 
in  some  cases,  where  the  creditor  is  active  in  setting  the  sheriff 
in  motion,  yet  he  is  deprived  of  any  remedy  against  the  sheriff. 
I  can  hardly  Imagine  the  legislature  intended  that  the  claimant 
should  be  subject  to  be  deprlTcd  of  his  costs  of  the  action  which 
he  is  compelled  to  engage  in  for  the  relief  of  the  sheriff.  It  is 
enough  to  depriye  him  of  any  remedy  against  the  sheriff,  without 
also  giring  the  court  a  discretion  to  deprire  him  of  costs  of  an 
action  he  must  go  on  with,  and  if  he  does  not  must  pay  costs. 
To  hold  otherwise  would,  I  think,  be  holding  that  the  Interpleader 
Act  by  implication  has  repealed  the  Statute  of  Gloucester  in  such 
oases  as  the  present 
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I  am  therefore  of  opinion  that  the  oosts  of  the  iesnes  and  trial, 
with  the  costs  consequent  therenpon,  of  right  should  be  paid  by 
Bellbonse  to  Messrs.  Burton  &  Sadlier:  that  the  cost  incurred 
before  the  issues  ordered — that  is  of  the  interpleader  enrnmons 
and  conseqaent  upon  the  sheriff  discharging  his  duty  with  respect 
to  the  property — should  bo  paid  by  Bellhonse;  and  the  costs 
incurred  by  the  parties  since  in  procuring  the  summons  and  order 
in  chambers  as  to  the  costs,  and  the  costs  of  tbis  application, 
should  be  dirided  between  the  parties— that  is,  each  side  paying 
his  and  their  own  costs. 


Tna  QuavN  t.  Thi  Muvioipal  Gobpobatxon  ot  thi  Couhtt  ot 

Ualdimahd. 

JfofMiaiiNii  to  rtptUr  hrOfft-^tndUetmeiU^PrwiSet. 

A  nmndamiM  niti  haTlng  lasoed  comnuiadlng  a  mnnlcliwl  eorporatlofi  to  n^lr 
and  niMiJld  a  bridge.  It  appounsd  on  Itaa  nturn  thai  th«  lUbUltj  tmm  dUpnl«d 
on  MToial  groandih  it  baing  contandwi  that  tha  bridga  did  not  belong  to  d  ^ 
fendants:  that  it  wae  not  oonstmcted  on  the  elta  proTlded  by  the  charter  of 
the  orlgHkal  company  which  bnilt  It,  and  waa  In  an  nnUt  and  dangenma  place ; 
and  that  it  dhoold  be  mimU^d  by  another  mnnldpality. 

Htldf  that  under  thaee  dreumatanosa  a  mandamus  woold  not  lie,  and  that  the 
applicants  must  proceed  by  indictment;  and  iembU^  that  the  Utter  Is  the  pro- 
per remedy  In  all  casea,  ezeept  where  a  eharfer  Ims  been  obtdned  to  eonstmet 
the  road,  and  tha  work  has  never  been  done.  (0.  B.  K.  T.  24  Via) 

Eeeiewt  Q  C,  during  last  term  obtained  a  mandamu9  nstt,  of 
which  the  following  is  a  copy. 
YicToniA,  by  the  grace  of  Qod,  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  Municipal  Corporation  of  the  County  of  Ilaldimand, 
greeting. 

Whereas  we  have  been  given  to  understand  in  our  conrt  before 
QS,  that  by  a  certain  act  of  parliament  passed  on  the  twentieth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  bun* 
dred  and  thirty-six,  certain  persons  were  incorporated  under  the 
style  and  title  of  <*  The  Cayuga  Bridge  Company,"  and  authorised 
and  empowered  to  build  and  construct  a  bridge  over  and  across 
the  Grand  River  at  Cayuga,  in  the  said  county  of  Ilaldimand,  for 
the  use  and  benefit  of  the  public  generally : 

That  pursuant  to  the  terms  and  provisions  of  the  said  act  of 
parliament  the  said  bridge  was  bnilt  and  constructed  at  the  place 
and  for  the  purpose  aforesaid,  and  was  used  and  enjoyed  by  the 
public  generally ; 

That  on  or  about  the  fifth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-two,  William  Kings- 
mill,  Esquire,  sheriff  of  the  then  district  of  N  iagara,  (within  which 
the  said  bridge  was  situate,  )  under  and  1^  rirtue  of  certain  writs 
of  execution  to  him  directed,  sold  the  said  bridge  to  one  William 
Fitch,  and  by  a  certain  deed  poll  conveyed  the  same  to  him,  and 
thereby  the  title  to  the  said  bridge  became  vested  in  him,  the  said 
William  Fitch : 

That  by  a  certain  indenture  made  between  the  said  William 
Fitch,  of  the  one  part,  and  the  said  municipal  corporation  of  the 
county  of  Haldimand,  of  the  other  part,  and  dated  on  the  seven- 
teenth day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-one,  the  said  William  Fitch  duly  conveyed  unto 
the  said 'municipal  corporation  all  his  right,  property,  title.  Inte- 
rest and  demand  of,  in  and  to  the  said  bridge,  and  thereby  the 
same  became  vested  in  the  said  corporation: 

T  hat  the  said  municipal  corporation  have  ft>om  the  time  of  the 
sai  of  conveyance  to  them  as  aforesaid  until  the  happening  of  the 
accident  hereinafter  mentioned,  repaired  and  maintained  the  said 
bridge,  and  used  and  suffered  the  public  generally  to  use  and  en- 
Joy  the  same  as  a  common  and  public  highway : 

That  some  time  in  or  about  the  month  of  March  now  last  past, 
the  said  bridge  became  and  was  greatly  damaged  and  injured,  and 
parts  thereof  were  carried  away  by  the  freshets  of  said  river,  and 
thereby  became  useless  and  impassable,  snd  by  reason  thereof  the 
public  generally  have  been  deprived  of  the  use  and  benefit  there- 
of, and  of  the  means  of  crossing  said  river  at  the  place  aforesaid, 
as  they  had  been  accustomed  to  do : 

That  application  has  been  made  to  the  said  municipal  corpora- 
tion to  cause  the  said  bridge  to  be  repaired  and  in  part  rebuilt,  but 
they  have  neglected  and  refused  to  do  so,  and  have  declared  their 
intention  of  abandoning  the  same,  and  of  allowing  it  to  remain  in 
its  present  dilapidated  state,  to  the  great  inconvenience,  damage 


and  injury  of  the  public  in  general,  and  of  the  iohabitants  of  the 
village  of  Cayuga  in  particular,  as  we  have  been  informed  from 
the  complaint  of  Joseph  Harasell,  Esquire,  reeve  of  the  said  vil- 
lage of  Cayuga,  and  a  ratepayer  within  the  said  county  of  Haldi- 
mand. 

Whereupon  he  hath  humbly  besought  us  that  a  fit  and  speedy 
remedy  may  be  applied  in  this  respect,  and  we  being  willing  that 
a  due  and  speedy  Justice  should  be  done  in  this  behalf  as  it  is 
reasonable,  We  therefore  command  you  the  said  municipal  corpo- 
ration of  the  county  of  Haldimand,  firmly  enjoining  you,  that 
immediately  after  the  receipt  of  this  our  writ  you  do  properly 
repair  and  In  part  rebuild  the  said  bridge,  and  keep  the  same 
repaired  and  maintained,  so  that  the  public  generally  may  use  and 
enjoy  the  same  as  a  common  and  public  highway  for  crossing  the 
said  river  at  the  said  place,  or  that  you  do  shew  us  eau^e  to  the 
contrary  thereof,  lest  on  your  defkult  the  same  complaint  should 
be  repeated  to  us,  and  how  you  shall  have  executed  this  writ 
make  appear  to  us  at  Toronto,  on  Friday,  the  thirty-first  day  of 
May  Instant,  at  twelve  o'eloek,  noen,  then  retumiog  to  us  this  oar 
said  writ. 

Witness  the  Honorable  Sir  John  Beveriey  Roblneon,  Baronet, 
Chief  Justice  of  our  said  ooart,  at  Toronto,  this  twentieth  day  of 
May,  in  the  year  of  onr  Lord  one  thonsaad  eight  hundred  and 
sixty-one,  and  in  the  twenty-fourth  year  of  our  reign. 

By  the  oonrt, 

(Signed)  CBAf.  C.  Smau. 

Issued  ftrom  the  office  of  the  Clerk  of  the  Crown,  Teronto, 

(Signed)  Cbab.  C.  Smau. 

Affidavits  were  filed  verifying  the  statements  contained  in  the 
writ. 

The  return,  eupported  by  affidavits,  est  out  that  the  bridge  was 
built  originally  not  en  the  line  of  the  Canboro'  and  Sinraoe  road 
mentioned  in  the  sUtvte  6  Wm.  IT.  eh.  10,  bnt  deviated  there- 
tnuk  about  800  feet  northerly :  that  the  sale  under  exeeotion  in 
1842,  was  upon  a  ;S.  fa.  against  goods  and  chattels,  and  not 
against  landa :  that  the  bridge  was  wholly  within  the  limits  of  the 
riUage  of  Cayuga :  and  lastly,  that  the  site  seleeted  originally, 
and  upon  vrfaich  the  bridge  was  bnilt.  wae  not  suitable,  but  the 
original  one  mentioBed  in  the  charter,  that  is,  the  oontinnation  of 
the  Canboro*  and  Simeoe  road,  would  be  pivferable. 

Adam  WiUon,  Q.  C,  shewed  cause.  1 .  The  sheriff  could  not 
sell  the  interest  of  the  company  in  this  bridge.  They  could  not 
do  it  themselves.  It  would  have  been  a  dissolution  of  the  company, 
and  the  sheriff  therefore  could  not  do  It  for  them.  AH  that  be 
could  possibly  sell  would  be  the  tolls,  for  which  the  assistance  of 
the  Court  of  Chancery  would  probably  be  required,  but  he  could 
not  dispose  of  the  bridge.  The  public  have  an  interest  in  it  as 
part  of  the  highway,  and  it  cannot  be  sold.  (Boms,  J.,  referred 
to  Scott  V.  The  Trutteee  of  Union  School  Section  No.  1,  tn  Burgeu^ 
and  No,  2,  ta  Bathuret  (19  U.  C.  Q.  B.  28),  where  it  was  held  that 
land  couTeyed  to  the  trustees  for  the  purposes  of  a  sehool  house 
could  not  be  sold  under  an  execution.)  Grant  on  Corporationa, 
806.  In  Arnold  v.  Mtd^e  (18  C.  B.  760),  it  is  said,  quoting  from 
1>yer,  7  b,  **A  man  can  never  have  a  thing  extended  on  an  execu- 
tion, unless  he  may  grant  and  assign  it."  In  Leffff  t.  Eweau  f6 
M.  &  W.  86),  and  The  Chvemort  of  Si,  Thamae^e  Hoepital  t.  The 
Charing  Croee  E.  W,  Oo,  (7  Jur.  N.S.  256),  this  seems  to  be  taken 
for  granted.  IWmets  v.  The  Caierham  R.  W,  Co.  (4  Jur.  N.S. 
1218,  8.  C.  27  Beav.  868),  nnttick  v.  Layeock  (2  Q.  B.  108). 
Eeffina  v.  South  Walee  JL  W.  Co.  (14  Q.  B.  902).  These  eases 
shew  that  the  original  bridge  company  could  not  have  sold  their 
bridge,  and  if  so  at  common  law  the  sheriff  could  not. 

If  the  act,  Consol.  Stats.  U.C,  ch.  49,  sees.  68,  69,  70,  autho- 
rises a  sale  by  the  sheriff,  then  he  must  make  a  valid  sale,  and 
here  it  should  have  been  under  a  writ  against  lands,  not  goods, 
for  the  bridge  is  not  chattels,  but  realty,  being  part  of  the 
highway. 

There  is  another  oljection  fatal  to  this  applicaUon.  The  6  W. 
lY.  ch.  10,  requires  that  this  bridge  shall  be  bnilt  on  the  main 
Canboro*  and  Simeoe  road,  and  the  affidavits  shew  that  it  never 
was  built  there,  but  on  an  entirely  different  road.  They  had  no 
authority  to  construct  the  bridge  where  they  did,  and  the  court 
therefore  cannot  compel  us  to  put  a  bridge  where  there  is  no  right 
to  place  it    In  The  Mayor  of  Norwich  v.  The  Norfolk  E.  IT.  Co. 
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(4  K.  &  B.  397),  it  is  keld  expreasly  that  erectiog  a  bridge  out  of 
tbe  autborUed  line  was  aa  act  uUra  vire$,  and  oU  contracts  relat- 
ing to  it  were  void.  If  it  is  300  feet  out  of  tbe  way,  as  here,  it  is 
the  same  in  cfftjct  as  800  miles. 

Again,  it  is  within  the  Monicipality  of  the  Village  of  Cayuga, 
and  the  county  has  no  jurisdiction  there.  Consoi.  Stats.  U.  C, 
ch.  64,  sees.  836,  339.  Sec  842,  sub-sec.  7,  shews  that  they  may 
obtain  aid  from  the  county  to  build  the  bridgo,  but  that  is  a  very 
different  thing  from  making  the  county  build  it  themselves- 

Another  reason  urged  to  tbe  discretion  of  the  court  is,  that  if 
the  bridge  really  were  on  tbe  line  of  road,  the  place  is  shewn  to 
be  unsafe  and  improper  for  the  purpose. 

As  to  whether  a  mandamus  is  the  proper  remedy  in  suoh  a  case, 
there  are  authorities  on  both  sides  of  the  question.  Regina  j.The 
BrUtol  Dock  Co,  (2  Q.  B.  64)«  The  King  v.  The  Severn  and  Wyt 
R,  W,  Co.  (2  B.  k  Al.  640).  As  to  the  obligation  on  a  company 
to  complete  their  work  when  partly  performed,  i^ee  York  and  North 
Midland  R.   W.  Co,  v.  The  Queen  (1  jg.  &  B.  860). 

Wo  contend  therefore  that  t^>e  writ  should  not  go— 1.  Because 
the  county  has  no  jurisdiction.  2.  Because  the  road  has  never 
passed  properly  from  the  original  company,  which  therefore  still 
exists.  3.  Because  the  original  site  is  not  that  on  which  the 
bridge  has  been  constructed,  and  we  cannot  be  compelled  to  put 
it  in  the  wrong  place.  4.  Because  it  is  shewn  to  be  an  improper 
and  dangerous  site  for  the  purpose. 

EecUt,  Q.  C,  (J.  R.  Martin  with  him)  contra.  As  to  the  sale 
having  been  made  under  a  fi,  fa,  against  goods,  that  appears  only 
by  recital  in  the  sheriff's  doed.  It  is  not  proved  otherwise  or 
sworn  to  here,  and  the  recital,  which  may  be  wrong,  cannot  bind 
us.  Moreover,  if  the  sale  waa  so  made,  there  is  nothing  to  shew 
that  this  bridge  was  not  in  fact  goods ;  it  may  have  been,  and  if 
so  tbe  presumption  is  tbatit  was,  for  otherwise  the  sheriff  should 
not  have  sold  it  under  the  writ.  But  under  the  statute  referred 
to,  Gonsol.  Stats.  U.  C,  ch.  49,  sec.  70,  it  is  clear  that  the  sale 
being  made  under  legal  process  is  valid. 

As  to  both  these  objections,  however,  it  does  not  He  in  the 
month  of  the  county  now  to  say  that  they  have  no  title.  They 
have  assumed  the  bridge,  they  have  repaired  it,  they  have  leased 
it,  and  have  taken  the  tolls ;  and  they  cannot  now  say  that  they 
never  owned  it,  and  were  wrong  in  doing  all  these  acts. 

Then  it  is  alleged  that  the  act  (6  W.  IV.,  ch.  10)  requires  the 
bridge  to  be  on  the  Canboro  and  Simcoe  road.  The  statute 
recites  that  it  would  be  very  convenient  to  have  it  on  that  road ; 
it  is  not  said  that  it  must  be  there.  The  deviation  of  800  feet  is 
not  material,  and  at  all  events  there  the  bridge  was  when  the 
county  assumed  it,  and  they  assumed  it  in  that  locality.  If  there 
were  no  act  to  authorise  the  bridge  at  all,  still  they  assumed  it  as 
a  county  bridge,  and  having  done  so  they  most  continue  to  repair 
and  maintain  it,  and  cannot  escspe  their  liability, 

As  to  tbe  argument  that  the  villoge  only  has  jurisdiction  and 
the  county  none,  there  was  no  incorporated  village  there  when 
they  assumed  the  road.  It  became  then  the  property  of  the 
county,  and  having  done  so  it  never  vested  in  the  county.  The 
corporation  of  Cayuga  have  never  assumed  it  by  by-law  or  other- 
wise. Consoi.  Stats.  U.  C.  ch.  54,  sees.  815,  816,  829.  Under 
sec.  887,  the  county  were  authorised  to  assume  the  bridge,  which 
they  did.  The  village  never  got  it,  and  never  could,  for  the  county 
would  not  give  it  up  so  long  as  they  could  collect  tolls  from  it. 
Under  sees.  889  and  840  the  county  might  build  a  new  bridge  and 
then  give  it  up  by  by-law,  but  now  at  all  events  until  that  is  done 
they  most  repair. 

As  to  the  remedy  by  mandamus  in  this  case,  in  the  Justices  of 
Huron  V.  the  Euron  District  Council,  6  U.  C.  Q.  B.  574,  the  writ  was 
refused  to  compel  the  council  to  build  a  court-house,  but  the 
judgment  shews  that  in  a  case  like  this  it  would  have  been  grant- 
ed. In  the  Munieipality  of  Augusta  and  the  Municipal  Council  of 
Leeds  and  OrenviUe,  12  U.  C.  Q.  B.  522,  the  writ  was  ordered  to 
compel  the  council  to  make  a  road,  which  is  a  case  clearly  in  point. 

But  without  any  statute  there  is  no  reason  why  the  common  law 
of  England  should  not  prevail  here,  and  if  it  does  there  is  abun- 
dance of  authority  to  show  that  the  counties  .nrc,  with  very  few 
exceptions,  bound  to  repair  bridges.  Rez  v.  The  Inhabitants  of 
the  West  Riding  of  Yorkshire,  6  Burr.  2694 ;  S.  C.  2  W.  Bl.  G85 ; 
Regina  t.  West  Hiding  of  Yorkshire,  2  EtH  313;  Jb.  35G,  note; 


Rex  V.  The  Inhabitants  of  Kent,  2  M.  &  S.  513,  shews  this.  Rex 
V.  The  InhabitanU  of  Northampton,  2  M.  &.  S.  262 ;  Rex  v.  The 
Inhabitants  of  Devon,  R.  &  M.  144,  shews  that  any  bridgo  over  a 
stream  running  between  banks  is  a  public  bridge,  James  v.  Green, 
6  T.  B.  231 ;  Rex  v.  InhabitanU  of  Kingsmoor,  2  B.  &  C.  194.  It 
is  a  common  law  liability,  and  applies  notwithstanding  the  trustees 
of  the  bridge  are  authorised  to  raise  tolls.  The  county  are  bound 
to  repair,  l^ause  it  is  for  the  public  benefit,  unless  it  Is  clearly 
shewn  that  the  obligation  is  cast  upon  some  one  else,  as,  fur 
instance,  a  company  authorized  to  build  a  bridge  and  compelled 
to  repair  and  maintain  it ;  but  as  there  is  nothing  in  the  act  of 
incorporation  obliging  the  Cayuga  Bridge  Company  to  repair,  even 
if  the  title  romained  in  the  county,  as  is  contended,  they  would 
still  be  bound  to  repair. 

BuftHS,  J. — Tbe  cases  are  not  altogether  satisfactory  upon  the 
pmnt  of  jurisdiction  to  grant  the  writ  of  mandamus  to  repair  a  road, 
but  I  thisk  the  woigbt  of  authority  and  precedents  are  against  it, 
for  the  proceedings  seems  to  be  rather  by  way  of  indictment.  The 
distinction  seems  to  be  that  where  certain  parties  have  undertaken 
the  construction  of  a  ruad,  and  have  obtained  a  charter  for  tbe 
purpose,  which  is  assumed  to  be  a  contract  between  such  parties 
and  the  public  that  the  road  or  work  will  be  constructed,  and 
the  work  has  not  been  done,  then  the  court  will  interfere  by  man- 
damus as  the  proper  remedy,  upon  proper  cause  made  and  no 
sufficient  excuse  shewn.  This  court  acted  upon  that  principle  in 
the  case  of  the  Municipality  of  the  Township  of  Augusta  v.  The 
Municipal  Council  of  the  United  Counties  of  Leeds  and  OrcnviUe, 
(12  U.  C.  R.  522.)  That  prioeiple  was  established  in  England  by 
the  cases  of  Regina  t.  The  Birmingham  and  Oloueester  R,  W,  Co,^ 
(2  Q;  B.  47,  I  O.  ft  D.  837,)  and  other  oases.  Bat  where  the  ap- 
plication is  for  the  repair  of  a  road  already  constructed  it  may  be 
doubted  whether  the  proper  remedy  is  not  by  indictment.  In  the 
case  of  The  Queen  v.  The  Trustees  of  the  Oxford  and  Witney  Turn- 
pike Roads,  (12  A.  &  E.  427,)  Lord  Benman  sud,  *«  I  know  no 
instance  of  a  mandamus  to  repair  a  road."  The  case  of  Rex  v. 
The  Commissioners  of  Llandilo  Roads,  (2  T.  R.  232,)  which  is  cited 
as  an  authority  upon  this  point,  does  not  oontradict  bis  lordship's 
assertion,  for  the  rale  for  it  was  discharged,  but  the  case  has  been 
cited  by  most  writers  as  in  support  of  the  application  for  manda- 
mus. Whether  his  lordship,  in  giving  the  judgment  of  the  oonrt, 
when  he  said,  **  If  we  entertained  applieations  for  writs  of  man- 
damus in  suoh  eases,  we  might  have  to  try  questions  of  guilty  or 
not  guilty  on  the  atate  of  the  roads,  and  all  q«iestions  affecting 
the  liability,'*  meant  this  to  be  of  universal  application,  I  cannot 
aay,  or  whether  he  intended  it  to  apply  only  in  the  particular  case, 
where  it  was  a  dispute  between  two  bodies  upon  whom  the  duty 
lay  of  repairing  part  of  a  street  in  the  city  of  Oxford.  Since 
that  decision  I  have  found  no  instance  of  a  mandamus  being 
asked  for  to  repair  a  road,  but,  on  the  eontrary^the  proceeding 
has  been  by  way  of  iadictinent  generally,  though  on  one  occasion 
the  Court  of  Queen*a  Bench  granted  an  information  for  the  non- 
repair of  a  road,  because  two  persons,  inhabitants  of  the  parish 
liable  to  repair  the  road,  happened  to  be  upon  the  grand  jury  at 
the  assises,  and  through  their  influence  the  bill  of  indictment  had 
been  thrown  out.  See  The  Queen  v.  The  Inhabitants  of  St,  Leon- 
ards,  (10  Q.  B.  287.)  The  case  of  The  Queen  v.  The  Inhabitants  of 
Bedfordshire,  (4  £.  &  B.  535,)  was  an  indictment  for  not  repair- 
ing a  bridge. 

The  first  question  in  dispute  between  tbe  two  corporations  is 
upon  which  of  them  rests  the  liability  to  repair  the  bridge.  The 
village  of  Cayuga  contends  that  the  title  to  the  bridge  is  vested  in 
the  county  now  by  the  purohase  of  it,  but  tbe  county  oontendd 
it  has  no  legal  title  to  the  bridge,  and  the  village  answers  tlint 
again  by  alleging  that,  though  poasibly  that  may  be  true,  yet  the 
county  Ims  hitherto  ainoe  the  purchaM  exercised  ownership  over 
it,  and  has  also  from  time  to  time  repaired  it  and  exacted  tolls  for 
the  use  of  it.  Then  again,  the  county  contends  that  under  the 
seotioa  of  tbe  Municipal  Act,  ch.  61  of  the  Con.  Acts  U.  C,  the 
bridge  being  wholly  within  the  village  of  Cayuga,  the  duty  is  cast 
upou  the  village  to  repair  it,  for  under  those  provi^iions  the  bridgo 
belongs  to  the  village,  and  t!i:it  the  jurisdiction  which  the  county 
has  hitherto  exerct^eil  over  it  is  a  usurped  one.  Besides  all  this, 
the  county  contends  the  bridge  never  was  ooustrncted  in  the  place 
intended  when  tbe  charter  was  granted  io  the  Ciiy*igii   Bridge 
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Company ;  and  besides  that  it  is  contended  the  site  is  not  a  proper 
one  to  have  been  selected  orlglnaUj,  and  tlie  county  would,  if  the 
onus  be  cast  upon  them  to  repair,  desire  to  remove  the  site  to 
another  part  of  the  riTcr.  The  ▼illage  opposes  that,  because  if 
removed  it  would  not  be  in  accordance  with  the  streets  of  the  town 
approaching  the  bridge. 

These  conflicting  interests  seem  to  be  the  very  matters  contem- 
plated by  Lord  Benman,  and  render  it  proper  that  the  rights  of 
the  parties  should  be  settled  by  indictment,  or  some  other  mode 
than  by  mandamus. 

The  Tillage  of  Cayuga  in  adopting  this  remedy  did  so  avowedly 
upon  the  ground  of  being  more  speedy  In  its  application  than  that 
of  indictment,  and  as  they  have  chosen  to  try  an  experiment  I 
think  the  applicants  must  pay  the  costs. 

The  mandamus  nut  should  therefore  bo  quashed  with  ooets. 

McLsAi,  J ,  concurred. 

Mandamus  nin  (yuaflhed. 


Bbadlbt  and  Howl  T.  Teret. 

In  ^eeiment  there  are  nTemI  plalntlfls  dftlmlBg  eacAi  an  iDdlTMaal  Interest,  U  Is 
not  neeoMnry  that  they  iboiiM  prore  •  Joint  title,  or  any  prhrlty  between  then, 
but  they  nuy  main  tain  a  joint  action  upon  leparate  titlne. 

(Q.  a,  T.  T,  W  VIo.) 

Tbie  wns  an  nction  of  ejectment  for  lot  20,  in  the  7th  couoession 

of  Alnwick.    The  plaintiffs  claimed  by  sereral  titles,  eaoh  an  mi- 

divided  one- half.     The  defendant  claimed  under  a  deed  from 

Robert  Drope,  the  patentee,  and  upon  the  evidence,  which  it  is 

immaterial  to  report,  the  jury  found  fbr  the  plaintiffs,  upon  the 

ground  that  that  conveyance  was  fraudulent.    At  the  trial  it  was 

objected  that  the  plaintiffs  could  not  maintain  a  joint  action,  as 

they  claimed  under  several  titles ;  and  thati  if  entitled  to  rooover, 

each  must  bring  an  action  for  his  undivided  half. 

Leave  was  reserved  to  move  for  a  non-suit  upon  this  ground, 

and  IScc/m,  Q»  C7.,  obtained  a  rule  nui  accordingly,  or  for  a  new 

trial  upon  the  evidence,  and  upon  affidavits. 

C.  S,  PatierMon,  shewed  eaose,  citing  (ToUsmii  v.  Brown,  16  U. 

C.  R.  188. 

MoLuAH,  J.— Mr.  Ecelee  contended  that  the  plaintiffs  could  not 
maintain  a  joint  action  on  separate  titles,  though  they  hold  eaeb 
an  undivided  interest  in  the  land.  No  doubt  either  of  the  plaintiffs 
oould  bring  an  notion  for  his  individual  undivided  portion,  but  Uiat 
could  only  have  the  effect  of  removing  the  defendant  from  an  un- 
divided half,  and  letting  the  one  suing  oome  In  with  the  defendant 
into  possession ;  but  the  one  object  Mug  to  remove  the  defendant 
frtim  the  premises,  if  the  plaintiffs  shew  together  an  interest  which 
eovers  the  whole  land,  I  cannot  see  why  they  shouM  not  join  in 
an  action  whio^wlll  enable  them  to  reoover  the  whole  instead  of 
eaeh  being  obliged  to  have  reoonrse  to  a  several  aotien,  a  recovery 
In  which  by  eaoh  would  only  have  the  effect  of  placing  them  In 
the  position  of  tenants  in  common  on  the  premises. 

As  to  the  title  under  which  the  defendant  claims  from  Drope, 
there  was  certainly  very  strong  evidence  to  shew  that  it  was 
fraudulent,  and  g^ven  for  the  purpose  of  delaying  the  creditors  of 
Drops.  The  dealing  of  the  defendant  and  Drope  with  the  lands 
after  the  execution  of  the  deed,  and  their  statements  and  declara- 
tions to  some  of  the  witnesses  who  were  examined  on  the  trial, 
were  such  as  to  satisfy  the  jury  that  defendant's  title  was  fraudu- 
lent when  given,  and  that  the  sole  object  of  it  was  to  defeat  and 
defraud  creditors. 

The  affidavits  of  defendant  and  Drops  do  not  materially  change 
the  aspect  of  the  ctee,  and  even  if  they  did  the  defendant  cannot 
be  a  witness  in  his  own  behalf,  should  a  new  trial  be  granted. 

I  think  the  jury  came  to  a  correct  oonolusion  on  the  evidence, 
and  that  the  verdict  should  not  be  set  aside,  especially  as  the 
defendant  may,  if  he  thinks  proper,  bring  another  action,  and 
bring  forward  any  other  testimony  which  he  mEy  be  able  to  pro- 
duce in  support  of  the  validity  and  honesty  of  bis  own  title.  The 
rule  must  be  discharged. 

DuEMs,  J.— With  respect  to  the  point  rai«ei  at  niti  print,  and 
reserved  at  ground  of  non-suit,  namely,  that  plaintiffd  in  ejectment 
should,  aa  in  ciiBee  of  assumpsit,  debt,  &a,  prove  some  joint  title, 
or  connected  with  each  other  in  some  way,  as  joint  tenants  or 


tenants  in  common.  &o., — it  is  the  first  time  I  have  heard  such  a 
point  raised.  In  the  old  form  of  ejectment  the  dedaration  con- 
tained several  demises  whenever  it  became  necessary  to  rely  upon 
different  chains  of  title,  and  it  is  contended  that  the  effect  of  the 
alteration  of  the  form  of  action  of  ejectment  is  to  alter  the  law, 
and  render  it  necessary  that  plaintiffs  should  have  a  joint  interest. 
However,  %  little  reflection  upon  the  words  of  the  act  of  parliament 
must  dissipate  that  idea.  The  form  of  writ  given  in  the  ^eetment 
act  is  this,  **to  the  possession  whereof  A.,  B.,  and  C,  some  or 
one  of  them,  claim  to  be,"  Ac.,  and  the  writ  in  this  action  is  so 
fHimed.  The  21st  section  enacts  that  "  the  question  at  the  trial 
shall  be  whether  the  statement  in  the  writ  of  the  title  of  the 
claimants  is  true  or  false,  and  if  true,  then  which  of  the  claimants 
is  entitled,  and  whether  to  the  whole  or  part,*'  &c. 

Proof  of  a  sufficient  title  in  any  one  or  more  of  the  claimants 
will  support  the  action,  either  for  the  whole  or  for  part  of  the 
property,  according  to  the  evidence.  Doe  dem,  Rottlandton  v. 
Wainwright,  (5  A.  ft  B.  620).     See  Cole  on  Ejectment.  2S6,  286. 

I  have  examined  the  evidence  given  at  the  trial,  and  upon  that 
the  question  was  whether  the  deed  under  which  the  defendant 
claimed  from  the  grantee  of  the  Crown  was  or  not  fraudulent  as 
against  creditors,  being  made,  as  contended,  without  eonsideration. 
The  jury  so  found,  and  I  think  the  evidence  justified  that  finding. 
The  affidavits  do  nothing  more  on  the  part  of  the  deftodant  than 
state  that  he  thinks  if  he  had  a  new  trial  he  would  be  better  able 
to  shew  by  some  old  scraps  of  accounts,  which  be  said  was  his 
mede  of  keeping  aceomits,  for  he  kept  no  books,  that  the  person 
who  conveyed  him  the  land  was  indebted  to  him  at  the  time  of  the 
oonveyanee.  That  person  was  examliisd  m  a  witness  at  Che  trial 
as  to  the  state  of  the  aeeounts.  If  the  defendant  thinks  he  can 
make  out  a  good  titfe  and  sustain  his  deed,  he  may  bring  another 
<()eotment  and  thus  test  It,  but  I  think  the  rule  should  be  di»- 
charged. 

Rule  cBsoluttgsd. 


COMMON  PLEAS. 


(Reported  Ip  E.  C.  Jomis,  JSmi^  BarrUUr<Bl-Letto,) 

Comm  >.  MtnnoiPAiun'  09  DEmuvcrrov. 

Ob  a  moCioD  to  qnaah  a  tar>law  pasNd  <m  the  let  of  October,  18IM^  by  defenAuita* 
doing  awaj  with  adioof  aectlmi  Na  7,  In  the  Townehip  of  Danlagton,  and  aT 
tadilng  a  portion  thereof  to  eehooi  eectloB  No.  9,  and  other  part  te  Ho.  8. 

Bddt  let,  that  tt  is  unnafiawy  thiE  •  by-lav  Ahoold  etate  onlte  Ihoe  lh«t  tbenl. 
teration  shall  not  go  Into  eflbct  till  the  2Mh  DeeeMber  foUowtog  the  peiiwg 
thereof— 13  A  14  Vic,  ch.  48,  leo.  18  raheec.  4 

Snd,  that  no  itep  liaTlii^  been  taken  to  quaeh  a  by-law  for  a  year  or  morefixnn the 
peering  theiwi;  the  dedelon  In  JfOI  Y.  JAMM^e^MM^  q/*  Jhenn^ 
adhoed  to^  and  the  notkn  waa  reCoaed  on  aoeonnt  of  delaj  in  making  the 
appllcallon. 

On  the  4th  of  February,  1861,  in  Hilary  Term,  24  Yfc,  McLeod 
obtained  a  rule  niii  to  quash  a  by-law  passed  on  the  let  Ootot>er, 
1850,  by  which  school  section  No.  7,  in  the  township  of  Darling- 
ton, was  virtually  annihilated,  one  portion  of  it  being  attached  to, 
and  made  part  of  section  No.  6,  and  the  residue  of  it  attached  to 
and  made  a  portion  of  No.  8.  No  objection  was  urged  to  any 
thing  apparent  on  the  face  of  the  by-law.  The  olyections  were, 
that  there  was  no  consent  of  a  majority  of  the  inhabitant  house- 
holders and  freeholders,  and  want  of  notice,  and  thjst  the  by-law 
did  not  express  on  the  face  of  it,  that  it  was  not  to  come  into 
opemtion  until  after  the  25th  day  of  December  next  after  the  al- 
teration was  made.  At  the  time  of  granting  the  rule  nUi,  leave 
was  given  to  file  additional  affidavits  in  support  of  the  rule.  Under 
some  misapprehensioa  the  rule  was  drawn  up  giving  the  applicants 
leave  to  file  affidavits  in  reply  to  the  case  made  by  the  munici- 
pality.* 

Me  Bride  in  Easter  Term,  answered  tho  rule,  filing  affidavits,  by 
which  it  was  shewn  that  there  was  a  petition  to  the  township 
connoll  for  the  alteration  asked  for,  from  a  majority  of  the  inhab- 
itant householder-)  and  freeholders  of  section  No.  7,  and  that  notice 


*  Whether  tbe  eonrt  would  have  done  this,  after  hearing  frbat  waeadvaaoed 
In  aoKwor  Ut  the  MppltcNtioOf  is  a  qaeetion ;  but  it  win  intimated  that  the  ooart 
would  not  do  m)  beforehand,  fiN:  it  ie  Tory  easy  to  safest  the  great  loooDTenlenoea 
•nob  a  oimrae  might  lead  to. 
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of  th«  intention  (6  pnM  thd  bjr-Iaw  wu  daly  mailod,  addressed  to 
the  trustees  of  tbnt  seetion.  He  referred  to  Sutherland  ▼.  Muniei' 
paUty  of  East  NiMouTK  10  U.  G.  Q.  B.  626;  JTUl  t.  Townahip  of 
Tecumteth  6  U.  C.  C,  P.  297;  Con.  Stat.  740,  sees.  40,  41,  47; 
Shaw  $i  al,  t.  Municipality  of  Manvers^  19  U.  C.  Q,  B.  288. 

MeLeod  produced  farther  affidartts,  denjingthe  Tallditj  of  some 
of  the  signatoree  to  the  petition,  asserting  that  some  of  the  parties 
whose  names  were  to  it,  were  not  entitled  to  vote  at  sohool  meet- 
lags,  and  denying  therefore  that  a  majority  desired  the  change. 
There  was  also  a  denial  on  the  part  of  the  relator,  one  of  the 
trustees  for  section  No.  7,  and  of  ono  of  hie  eo-tmstees,  that  they 
received  any  notice,  and  other  inhabitant  freeholders  and  hoose- 
holders  swore  they  had  no  nt»tioe,  and  ^dnot^  or  most  of  them  did 
not,  know  of  the  change  notil  NoTcmber,  1860.  The  relator  how- 
ofer,  stated  that  he  had  heard  of  a  petition  for  the  change,  and 
that  he  attended  the  meeting  of  the  township  council,  atwhioh  the 
by-law  was  disonssed  (not  stating  when  this  was)  and  opposed  it, 
but  he  was  not  aware  until  about  the  5th  of  NoTember,  1860,  that 
bach  by-law  had  been  passed.  Three  of  the  affidarits  last  put  in 
stated  the  incouTenience  to  which  the  deponents  were  subjected 
by  the  change.  He  referred  to  Shaw  r.  MunicipaUty  of  Manotrs, 
19  U.  C.  Q.  B.  288;  Hart  y.  Vt»pta,  16  U.  C.  Q.  B.  82. 

On  the  other  side  it  was  stated  that  nothing  was  done  in  pur- 
suance of  this  by-law  nntil  after  the  26th  December,  1859,  but  sioce 
that  time  the  by-law  had  been  acted  upon. 

Dbavvb,  G.  J.— *The  statute  in  force  affecting  this  notion  at  the 
date  of  passing  thie  by-law  was  13  &  14  Vic,  ch.  48  The  4th 
sub-seelion  of  Uie  18th  section  proTides,  **  that  any  alteration  in 
the  boundaries  of  a  school  section  shall  not  go  into  effect  before 
the  25th  December  next  after  the  Ume  when  it  shall  have  been 
made,"  but  there  is  no  enaotment  that  this  shall  be  expressed  on 
the  fkce  of  the  by-law.  The  legislature  having  established  the 
mle,  and  the  by-law  saying  nothing  inconsistent  therewith,  the 
latter  will  take  effect  according  to  the  rule,  and  the  omission  to 
make  such  a  provision  in  the  by-law»  cannot  be  deemed  an  objec- 
tion to  it  in  any  form. 

Then  as  to  the  other  two  objections,  thqr  are  precSeeljr  of  that 
class  which  should  be  promptly  urged.  Of  course,  if  there  be  no 
notice  that  such  proceedings  are  being  taken,  there  can  be  90 
charge  of  laches  or  delay.  Bnt  it  is  difficult  to  understand  the 
relator^s  alleged  ignorance  of  the  passing  of  the  by-law,  or  his 
alleged  want  of  notice,  not  of  the  by-law  being  passed,  but  "  of 
the  intended  step  or  applfoation,"  When  he  admits  he  heard  of  the 
petition,  and  attended  the  meeting  of  the  township  council,  and 
opposed  the  by-law,  which  was  then  under  discussion.  He  does 
not  pretend  that  he  then  oljeoted  to  the  petition  on  nny  ground 
now  snggested,  or  lirged  a  want  of  proper  notice. 

Under  these  eireumstanees,  we  thihk  it  better  to  adhere  to  out 
decision  in  ItiU  ▼.  Municipality  of  Tecunueth,  6  0.G.  G.  P.  297,  and  to 
refuse  to  quash  this  by-law  on  acoonnt  of  the  delay  in  making  the 
Implication.  It  was  not  even  made  in  the  term  following  the  5th 
November,  I860,  when  the  relator  admits  he  knew  the  by-law  was 
passed,  the  first  day  of  which  term  was  the  19th  of  November. 

Per  etfr.'*-Bule  discharged* 


Wilson  t.  Bbboksk. 


Treqtau— Arrest— BvMenee  of— Not  Ifffdtly  n^fficimt—QufiUrvctivt — I\)wer  qfat- 
toThef — Metpontdniilyfor  an  arreU  commititd  under. 

PlAlntiff  bronght  a  niit  in  ChaBcvry  againat  T.  &  snd  S.  W.  which  wu  relbrr*!  to 
arbitration,  and  an  award  made  tuereon  against  plaintiff  for  i&120  to  8.  W.,  and 
£164  to  deeradant.  Thia  aw»rd  wan  made  a  rale  of  oonrt  by  aa  txparlt  o«tl»r, 
snd  aa  aitarhmunt  ww  Iwnod  tj  &  W.  fur  bolh  auma  of  waoomt  the  defeBdant 
haTing  nenrlouily  furigiied  idl  Ua  ioterGat  in  the  award  to  S.  Wt  And  given  hUn 
a  geatfal  power  of  attorney  to  collect  the  amount.  The  only  evidence  of  the 
arreot  and  imprteonment  wat  given  by  the  »beriff,  wboawore  tiiat « tbeattMh- 
BMOft  waa  reeaived  In  hia  oAoe  on  tho  Slst  Januaxy,  1869,  and  the  plaintiff  waa 
arraated  on  that  attaehaant  on  the  16ih  February,  1850,  and  committed  to  fcaoL** 
It  farther  appeared  that  the  attachment  waa  eudoreed  by  tlio  aoUdtor  of  8.  W. 
aa  hIa  aoUcltor  only. 

EMd,  lat  That  althovgh  there  waa  no  anffident  proof  of  an  aeiwU  arreaL,  nev^r. 
tbeleaa  aufflcient  evMenoe  waa  given  to  warrant  a  Jury  In  deciding  tliat  ihe 
plaintiff  waa  oonatractlvely  (at  leaat)  arrested  by  aubmitting  to  the  proceaa,  ani 
aotnally  oonflned  t6  gaol  therennder. 


^id,  That  the  power  of  attorney  given  by  defendant  to  S.  W.  being  a  general  power 
to  collect  the  money  due  on  the  award,  and  to  do  all  acta  relating  thereto,  he 
8.  W.  moat  be  preanmed  to  have  bean  acting  fbr  the  defendant,  who  waa  ihero- 
fbre  reaponalble  fi>r  the  arreat.  (C.  P.  K.  T.  24  Tic.) 

Trespass  for  assault  and  fklse  imprisonment. 
Plea. — Not  guilty. 

The  case  was  tried  before  McLvan,  J.,  at  Toronto,  in  February, 
1861. 

It  appeared  that  the  plaintitfbroughtasuitin  Chancery  against 
the  defendant,  Tobiss  Switser,  the  younger,  and  Seth  Wilson. 
The  suit  was  referred,  and  an  award  was  made  directing  plaintiff 
to  pay  a  specific  sum  to  defendant,  and  another  sum  to  Seth  Wil- 
son. The  award  was  made  a  rule  of  court  by  an  ex  parte  order, 
after  which  an  attachment  was  issued  against  the  plaintiff  for  non- 
performance of  this  award.  Tho  attachment  was  afterwards  set 
aside  with  costs,  and  the  court  directed  that  the  plaintiff  should 
be  discharged  from  custody. 

To  prove  that  plaiotiff  was  arrested  on  this  writ  of  attachment, 
is  sworn  by. the  sheriff,  that  the  attachment  was  received  in 
his  oflioe  on  the  81st  January,  1869,  '^tbe  plaintiff  was  arrested 
on  that  attachment  on  the  16tb  February,  1859,  and  committed  to 
gaol."  The  sheriff  received  the  writ  from  Messrs.  McDonald  and 
Brother,  who  endorsed  it  as  solicitors  for  Seth  Wilson.  The 
gaoler  proved  that  the  plaintiff  was  brought  to  gaol  in  custody, 
on  the  17th  February,  1859,  on  an  attachment  in  a  suit  in  Chan- 
cery of  Tobias  Switzer  and  others,  and  remained  in  custody  on 
the  same  process  until  the  8rd  of  May  following.  The  writ  of 
attachment  was  put  in,  and  annexed  thereto  was  a  warrant  under 
the  sheriff's  hand  and  seal,  directed  to  several  persons,  the 
sheriff's  bailiffs,  commanding  them  to  execute  the  writ.  It  had 
thereon  an  endorsement  as  follows: — '*Mr.  Sheriff:  If  the  within 
named  Moses  Wilson  pays  yon  the  within  mentioned  sums  of  £120 
and  £164,  with  interest  thereon,  from  26th  January,  1869,  to- 
gether with  your  own  fees,  poundages,  and  incidetital  expenses, 
you  may  discharge  him  on  this  suit.  Tours,  &c.,  McDonald  & 
Bro.,  for  defendant  S.  Wilson."  This  and  other  endorsements 
on  the  writ  were  proved  to  be  in  the  handwriting  of  one  of  the 
partners  in  the  firm  of  McDonald  &  Bro.  Tho  sums  mentioned 
were  stated  bythe  certificate  of  the  registrar  of  the  court  to  be 
£120  to  Seth  Wilson,  and  £154  to  the  defendant,  Samuel  Brecker, 
for  non-payment  wheroc^  the  now  plaintiff  was  directed  to  be  at- 
tached. .  The  precipe  for  the  attachment  mentioned  both  these 
sums,  payable  as  above,  and  was  signed  McDonald  &  Bro. ,  de- 
fendi^its'  solicitors.  The  answer  of  the  now  defendant  in  Chan- 
cery was  filed  by  A.  Crooks,  as  his  solicitor,  but  his  name  did  not 
appear  in  any  subsequent  proceedings.  There  was  a  power  of 
attorney  given  by  Brecker  to  Seth  Wilson,  to  ask,  demand,  recover, 
&c.,  of  and  from  the  plaintiff,  and  all  other  persons  whom  it 
might  concern,  the  sum  of  £160,  with  interest,  appointed  to  be 
paid  to  Brecker,  by  the  award  in  the  Chancery  suit,  and  to  ap- 
point an  attorney  or  attorneys,  and  to  do  and  perform  atl  other 
acts,  matters,  and  things  necessary  in  and  about  the  premises  the 
sumo  as  Brecker  could  do  if  personally  present.  On  the  defence 
it  appeared  that  Brecker  had  assigned  to  Seth  Wilson  all  his  in- 
terest in  tho  moneys  payable  under  the  award,  and  had  given  the 
power  of  attorney  in  furtherance  of  tho  assignment,  both  which 
documents  were  in  the  hands  of  Messrs.  McDonald  &  Brother. 
There  was  put  in  evidence  another  order  of  the  Court  of  Chancery 
in  the  same  cause,  restraining  the  plaintiff  from  further  prosecut- 
ing the  action  against  Seth  Wilson  and  Alexander  McDonald, 
who  were  sued  jointly  with  defendant  Brecker  for  the  alleged 
trespass. 

The  learned  judge  told  the  jury  that  if  defendant  gave  suiEcient 
authority  to  his  agent,  Seth  Wilson,  to  proceed  in  making  nn 
arrest  for  the  enforcement  of  the  amount  due,  and  his  agent  made 
such  arrest,  the  defendant  would  be  liable,  if  it  were  illegal. 
That  it  appeared  the  defendant  had  in  truth  no  interest  in  the 
money,  and  did  not  interfere  otherwise  than  by  giving  authority 
to  Seth  Wilson  to  enforce  payment. 

The  defendant's  counsel  objected  that  the  defendant  was  not 
sufficiently  connected  with  the  issuing  of  the  attachment.  That 
Seth  Wilson  must  ha  presumed  to  have  acted  solely  for  bis  own 
benefit,  the  papers  being  sii^ned  only  by  McDonald  &  Brother,  as 
solicitors  for  him.     That  the  power  of  attorney  only  authorised 


270 


LAW    JOUBNAL. 


[OCTOBSRy 


Wilson  to  do  what  was  necessftrj  to  collect  the  money,  but  not  to 
make  anjr  illegat  arrest  under  the  attachment ;  the  fact  that  the 
plaintiff  was  in  gaol  not  eatablishiog  an  arrest  in  this  particular 
case. 

The  jury  found  for  plaintiff— damages,  $200. 

In  Hilary  Term  last,  M,  C.  Cameron  obtained  a  mle  niti  for  a 
new  trial,  the  Terdiot  being  contrary  to  law  and  evidence,  and 
for  misdirection  in  telliog  the  Jury,  under  all  the  circumstances, 
that  defendant  was  liable  by  reason  of  the  power  of  attorney  he 
had  given  to  Seth  Wilson,  and  that  such  power  was  sufficient  to 
make  defendant  liable,  although  it  did  not  in  terms  authorise 
Seth  Wilson  to  cause  an  arrest  of  plaintiff,  and  in  directing  that 
there  was  sufficient  evidence  that  plaintiff  was  arrested  on  the 
attachment. 

In  Easter  Term  Ecelet,  Q.  C.,  shewed  cause. 

Cameron  supported  his  rule  on  the  ground  tfiat  defendant  did 
not  himself  employ  the  solicitors  or  authorise  the  arrest,  and  that 
Seth  Wilson  never  employed  the  solicitors  on  behalf  of  the  defen- 
dant, and  it  was  the  direct  act  of  the  solicitors  that  canned  the 
arrest.  That  Wilson  had  authority  or  interest  to  the  eitent  of 
£120,  and  that  anything  beyond  that  was  mere  excess,  and  the 
plnintiff'ss  claim  was  limited  to  damages  for  this  as  an  excess  on 
the  part  of  Wilson,  and  that  there  was  no  arrest  of  plaintiff  proved. 
He  cited  Roe  v,  Birkenhead  ^c,  Railway  Co.,  7  Excb.  p.  86,  per 
Parke,  B ;  TTi^on  v.  Tumman,  6  M.  &  G.  286 ;  Bletaley  t.  Slo- 
man,  8  M.  &  W.  ..0 ;   Cooper  v.  Harding,  7  Q.  B.  928. 

DsAPSB,  C.  J. — The  oases  ot  Berry  v.  Adamton,  6  B.  &  C.  528, 
and  of  Arrowemith  v.  Lemesurier,  2  N.  B.  211,  are  as  strong  as 
any  that  have  been  suggested  to  shew  that  there  was  no  suf- 
ficient evidence  of  an  arrest,  but  in  my  opinion  this  case  goes 
much  further;  the  plaintiff  was  conveyed  to  gaol,  and  was  cer- 
tainly in  custody  there  under  this  writ,  and  detained  for  several 
weeks ;  it  is  true  there  is  no  proof  of  an  actual  arrest  by  the 
officer,  but  I  think  there  is  enough  to  warrant  the  jury  in  finding 
either  that  the  plaintiff  was  arrested  in  fact  or  constructively  by 
Buboaittiog  to  the  process,  which  would  be  sufficient  to  prove  an 
arrest  according  to  the  case  cited  in  Ball,  N.  P.  92.  It  it  to  be 
observed  that  the  plaintiff  obtained  his  discharge  from  custody 
under  this  writ  of  attachment,  by  an  order  of  the  Court  of  Chan- 
cery, and  there  is  no  pretence  that  he  had  been  arrested  or  taken 
under  any  other  writ. 

I  feel  no  difficulty  in  saying  that  the  defendant  is  sufficiently 
connected  with  the  issuing  of  the  attachment,  to  make  him  res- 
ponsible, lie  had  a  claim  against  the  plaintiff — he  assigned  it  to 
Seth  Wilson,  giving  him  a  very  full  power  of  attorney  to  enforce 
payment,  and  Seth  Wilson  placing  the  assignment  and  power  of 
attorney  in  the  hands  of  his  own  solicitors,  authorises  the  pro- 
ceedings to  collect,  as  well  the  sum  awarded  to  himself,  as  that 
awarded  to  and  assigned  by  the  plaintiff.  I  look  on  this  act  as 
an  act  authorised  by  the  defendant  just  as  much  as  if  he  had  gone 
to  the  solicitors  and  had  given  the  same  directions  that  Seth 
Wilson  did.  In  my  opinion  it  makes  no  difference  that  the  solici- 
tors were  employed  by  Seth  Wilson  only,  for  he  had  the  defen- 
dant's authority  to  employ  any  person  whom  it  might  be  necessary 
to  employ  to  collect  the  debt.  Suppose  it  had  been  paid,  is  there 
any  doubt  but  that  the  defendant  would  have  derived  the  very 
result  he  contemplated  by  his  assignment  to  Seth  Wilson?  I 
think  this  conclusion  abundantly  sustained  by  the  principles  con- 
tained iu  Collet  V.  Foster,  2  H.  &  N.  856 ;  OaunUett  v.  King,  8 
C.  B.  N.  S.  69;    Warner  v.  Reddi/ord,  4  C.  B.  N.  S.  180. 

See  also  Jarman  v.  Hooper^  6  M.  &  0.  827 ;  Rowlet  v.  Senior, 
8  Q  B.  677 ;  Semjtle  v.  Keen,  3  H.  &  N.  753 ;  Freeman  v.  Roeher, 
13  Q.  B.  780. 

Per  cur. — Rule  discharged. 


I      Plea — Non-fecit. 

At  the  trial,  at  th«  Toronto  Asaizea,  in  April  last,  the  plaintiff 
proved  the  note  sned  upon,  which  was  as  follows :—« 
$400.  Klunbbbo,  17th  January,  1860. 

One  month  after  date,  for  valae  received, 
I  promise  to  pay  H.  8.  Howland,  Esq.,  or  bearer,  the  sam  of  four 
hundred  dollars,  with  Interest,  at  twenty  per  cent  per  annum. 

The  only  question  was  whether  the  plaintiff  was  entitled  to  re* 
cover  interest  at  the  rate  mentioned  on  the  promissory  note  from 
the  date  till  payment,  or  only  at  that  rate  nntil  the  note  fsll  dne, 
and  from  thence  at  the  ordinary  rate  of  eiz  per  cent  per  annum. 
A  verdict  was  taken  for  the  plaintiff  for  the  full  amonnt,  with  leave 
to  defendant  to  move  to  reduce  it. 

In  Easter  Term  Bull  obtained  a  rnle  nift  aecordingly. 

MeMiekael  shewed  cause,  contending  it  was  a  loan  of  money  at 
a  specified  rate  of  Interest  till  paid,  and  that  the  defendant  ought 
not  to  be  allowed  to  take  advantage  of  his  own  wrong  by  making 
default,  defending  the  action  on  a  false  plea,  and  so  changing  the 
contract  into  a  loan  for  upwards  of  a  year,  at  six  per  cent  for  the 
much  larger  part  of  the  time.  He  cited  Morgan  v.  Jonet,  8  Exch. 
620. 

BfUl  contra  referred  to  Mayne  on  Damages  69 ;  Diekenwn  v. 
Uarrinon,  4  Pri.  282.  Sugd.  V.  &  P.  vol.  2,  p.  816 ;  Upton  v. 
LordFerrert,  6  Vee.  801. 

Dbapbe,  0.  J.— The  ease  of  JTmim  ▼.  Kemt^  8  C.  B.  N.  8.  144« 
is  decisive  on  the  question.  If  the  defendant  had  taken  the  trouble 
to  look  at  it«  this  motion  need  not  have  been  made.  It  ie  referred 
to  in  the  last  edition  of  Chitty  on  Bills,  p.  489,  Note  7. 

Bule  disobarged. 


HOWLABD  V.    jKIINlJiaS 


PromiMtcarjf  naU—InttreM  rteoDeraUeal  the  raiedrmon  eifXer  maimritif  HU  petjfmeml, 

JMd^  that  int^rent  Is  reooverabin  on  n  praoilMory  not*  at  Um  taoid  nto  for  whiob 
It  in  dmwu  OT«r  ifx  per  eeot.  till  pajmeot. 

(C.  P.,  E.  T,  24  Vic) 

Declaration  ou  a  promissory  note,  dated  17th  January,  18C0, 
fur  £100,  made  by  the  defendant  and  payable  to  the  plaintiff  one 
pioutb  after  date. 


IN  CHANCERT. 


Reported  by  Bichaxs  Smuiiio,  Esq.,  8tiideni«tS»w. 


Mbtoau  ▼.  Kbxvbb. 

JU$(gnmmUfarben^qfer9iitior»^IUkderindyitimrlZ 

▲  tradsr  having  beeome  InvolTed  mada  an  anignmeDt  of  his  whol«  praperty  fiir 
the  equal  benefit  of  all  hti  eredltora.    Thle  mitrnment  ocmtalned  a  provWoD 


that  the  eredltnn  ahoeld  exeeato  befcee  they  «honld  hciMiu  entitled  to  the 
beneAtof  It— (hat  tha  iraalew  ■boald  beat  Ubei^  to  ntaia SWpveoit  os 
all  nonlae  received  bv  virtue  of  the  avlnunent  ae  a  ramuiecmUon  tor  their 
aenrioee— that  they  might  In  their  dleereuon  employ  the  aarignor  (DeMor)  la 
the  performanoe  of  the  tratts  at  a  ealaiy  of  £SQO  a  year  and  that  they  ahoold 
eoapleta  aay  boHdiog  eoatneta  already  entared  Into  by  aeelgnor  to  employ 
worhoMn  and  DMchaoka— pay  aalarlea  and  wacee— mate  adtanoiB  htfare  thay 
•hoold  make  anv  distribntton  of  the  estate  amongit  the  crediton. 

The  plaintiff  jrarohaeed  the  pfopeity  In  qneatkn  in  Ate  oanee  frem  the  Tlrestaai^ 
and  tha  defbadant  eoDtraetad  to  pardiaae  the  eama  fron  the  phdntUT. 

Hdd,  1.  That  the  awlKninant  was  not  fraadulent  and  void  ae  aoatnat  crediton 
nnder  22  Vict.,  cb.  M. 

2.  That  tha  provMon  requiring  eiadltars  to  azaente  did  not  oreata  a  prufcraaea. 

8.  That  the  allawaaoe  to  the  tnieteea  was  not  a  preference  wUhln  the  Act. 

4.  That  the  clanee  anthorislng  the  oomptetlon  of  contract*  before  making  a  dSrl- 
dand  might  delay  eredltora.    ifeiilfeii  ▼.  JWe,  18  U.  &,  Q.  &  113. 

The  facts  of  this  ease  appear  sutficiently  in  the  judgment  of 
the  court 
Adam  Crooks  for  plaintiff.     Strong  for  defendant 
EsTBB,  V.  C.  (before  whom  the  case  was  argued. 

This  is  an  amicable  suit  instituted  In  order  to  obtain  the  opinion 
of  the  Court  upon  a  doubtful  title,  the  purchaser  declining  to 
complete  his  purchase  without  the  opinion  of  the  eourt  expreseed 
in  favor  of  the  title.  The  question  arises  npon  an  assignment 
made  by  Mr.  White,  a  builder,  of  his  whole  pruperty  for  the  equal 
benefit  of  all  his  creditors.  The  instrument  coataiued  a  provision 
that  the  creditors  should  execute  before  they  should  become  enti- 
tled to  the  benefit  of  it,  that  the  trustees  should  be  at  liberty  to 
retain  two  and  a  half  per  oent.  on  all  monies  received  by  virtue  of 
the  assignment  as  a  remuneration  for  tlteir  eare  and  trouble  in  the 
execution  of  the  trusts,  that  they  might  in  their  discretion  employ 
Mr.  White  in  the  performance  of  the  trusts  at  a  salary  of  X300  a 
year,  and  that  they  should  complete  any  building  oontracte  already 
entered  into  by  Mr.  White,  in  order  to  the  winding  up  of  the 
estate,  and  they  were  Authorised  to  employ  workmen  and  mechaniee 
for  this  purpose,  and  to  make  such  advances  as  should  be  neces- 
sary, and  to  deduct  and  pay  all  salaries  and  wages  that  miglit 
become  necessary,  and  repay  all  advances  that  might  be  made 
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under  this  tmst,  before  thej  shoald  make  any  dietribution  of  the 
estate  amongst  the  creditors.  The  plaintiff  purchased  from  the 
trustees  the  property  in  qnestion  in  this  cause,  being  part  of  the 
trust  estate.  Mr.  Keefer  has  contracted  irith  the  plaintiff  for  the 
purchase  of  the  same  estate,  and  the  question  is,  whether  he  can 
make  a  good  title  to  it,  which  is  considered  to  depend  upon  the 
Talidity  of  this  assignment.  The  bona  fides  of  the  assignment  is 
not  impugned,  but  the  question  is,  whether  its  proTisions  are  not 
of  such  a  nature  Uiat  it  must  be  deemed  fraudulent  and  foid 
against  creditors  under  the  18  Ells,  or  the  22  Vic.  ch.  96,  and 
whether  the  deed  bearing  upon  its  face  the  marks  of  its  own  in- 
validity any  purchaser  of  the  estate  must  not  be  deemed  to 
have  notice  of  it 

• 

I  will  consider  the  question  with  regard  to  the  22  Vic.  ch 
96.  1st.  In  my  opinion  this  statute  has  produced  no  altera- 
tion in  the  law  except  to  avoid  preferential  assignments.  In 
all  other  respects  it  is  a  transcript  of  the  18  £liz.,  and  if  the 
assignment  in  question  in  any  case  contain  no  prorision  for  pre- 
ferring one  creditor  to  another,  I  apprehend  it  cannot  be  deemed 
Toid  on  any  ground,  on  which  it  could  not  have  been  considered 
Toid  prcTiously  to  the  passing  of  this  statute.  It  is  argued  in  the 
present  instance  that  the  provision  requiring  the  creditors  to  exe- 
cute the  deed  makes  a  preference.  I  cannot  agree  to  this  opinion. 
Supposing  the  deed  to  be  wholly  unobjectionable  in  all  other 
respeets,  what  can  be  more  reasonable  than  that  the  creditors 
should  intimate  their  assent  to  it,  so  that  the  trustees  may  proceed 
with  confidence,  and  know  whom  to  pay  T  It  must  be  intended  that 
the  creditors  will  always  be  known ;  it  will  be  the  duty  of  the 
trustees  to  notify  the  assignment  to  them,  and  if  it  be  wholly  free 
firom  defects  in  all  other  respeets,  and  the  creditors  churlishly 
refuse  to  execute  or  otherwise  to  intimate  their  assent  to  it,  they 
postpone  themselves,  they  are  not  postponed  by  the  deed.  It 
appears  to  me  that  they  might  with  equal  reason  refuse  to  receive 
their  money,  and  argue  for  a  preference.  It  is  then  argued  that 
the  profiston  of  an  allowance  of  two  and  a  half  per  cent,  to  the 
trustees  who  are  creditors  is  a  preference  within  the  meaning  of 
the  Act.  I  must  dissent  likewise  from  this  proposition.  It  is  not 
a  preference  of  their  debts,  but  a  recompense  for  their  trouble. 
They  yield  a  distinct  consideration  for  it.  To  the  creditors  it  may 
be  a  matter  of  great  importance  that  competent  persons  should  he 
induced  to  act  as  tmsteee  by  the  prospect  of  remuneration,  then 
otherwise  it  might  be  impossible  to  procure  any  persons  to  assume 
80  onerous  an  office.  Suppose  the  trustees  not  to  be  creditors  the 
notion  of  a  preference  would  be  inadmissible.  Can  it  make  any 
difference  that  they  are  creditors  if  their  services  as  trustees  con- 
stitute a  distinct  oonuderation  for  the  allowance  T  If  indeed  it 
exceed  in  amount  what  is  reasonable  the  qnestion  may  admit  of  a 
different  consideration,  but  that  cannot  be  said  in  the  present 
instance.  These  remarks  dispose  of  the  question  so  fiir  as  it 
regards  the  22  Vic.  ch.  96. 

As  regards  the  18  £Uz.,  the  deed  is  objected  to  on  account 
of  the  provision  reladng  to  the  employment  of  White  at  a 
salary,  and  the  completion  of  the  contracts  and  settlement  of 
the  business.  The  flnit  objection  is,  I  think,  untenable.  Many 
eases  have  occurred  in  which  a  similar  provision  for  the  em- 
ployment of  the  debtor  has  been  considered  unobjectionable. 
It  is  in  fact  a  very  common  circumstance  in  these  assignments. 
It  may  be  advantageous  to  the  creditors  to  secure  the  ser- 
vices of  the  debtor  in  the  settlement,  collection  and  realisation 
of  his  own  estate,  and  it  cannot  be  expected  that  he  will  render 
these  services  for  nothing.  He  must  be  maintained  during  the 
time.  The  remuneration,  it  is  true,  must  not  be  unreasonable  in 
point  of  amount  In  the  present  case  the  allowance  is  fixed  at 
£800  a  year,  as  a  maximum  this  cannot  be  doubted,  for  as  the 
trustees  were  not  obliged  to  employ  White  at  all,  they  could  fix 
his  remuneration  at  any  sum  they  could  mutually  agree  upon  not 
exceeding  £800  a  year.  They  could,  however,  go  as  high  as  this 
sum,  and  the  question  is  whether  that  would  be  excessive.  In  the 
abstract  I  should  think  it  would  not  be  so,  considering  the  res- 
pectable station  Mr.  White  occupied,  the  value  of  the  estate,  and 
the  nature  Of  the  services  he  was  expected  to  perform.  It  is 
impossible,  however,  not  to  perceive  that  Mr.  White's  services 
were  required  principally  for  the  completion  of  the  contracts  into 
which  he  had  entered,  and  therefore  the  provision  for  his  employ- 


ment and  remuneration  n\^8t  be  considered  in  some  degree  in 
connection  with  the  other  provisions  contained  in  the  deed  in 
relation  to  these  contracts.  The  point  chiefly  relied  upon  as 
rendering  the  deed  void  was  the  provision  for  completing  the  con- 
tracts and  closing  the  business,  viewed  under  the  aspect  of  creat- 
ing a  partnership  between  the  trustees  and  creditors  guoad  third 
persons,  and  rendering  the  creditors  liable  for  the  debts  which 
might  be  contracted  in  carrying  this  provision  into  effect  I  do 
not  think  this  ground  of  objection  tenable.  The  case  was  com- 
pared to  that  of  Owen  v.  Boddy^  5  A.  &  £.  28,  from  which,  how- 
ever, I  think  it  differs  very  materially  in  these  respects.  In  the  case 
of  MauUon  v.  Peek^  18,  U.  C,  Q.  B.  118,  it  seems  to  have  been 
suggested  that  a  partnership  inter  te.  might  exist  in  such  cases. 
But  of  course  no  such  result  could  occur  under  ordinary  circum- 
stances. The  only  objection  that  can  be  ordinarily  made  in  such 
cases  is  that  the  creditors  accepting  the  benefit  of  the  assignment 
by  subtracting  from  the  funds  to  which  third  persons  giving  credit 
to  the  trustees,  look  for  the  payment  of  their  debts,  become  partners 
as  to  such  persons,  that  is,  entitle  them  to  treat  them  as  partners, 
not  that  any  partnership  actually  exists,  or  that  any  partnership 
inter  ee  takes  place.  It  is  well  known  that  any  receipt  of  a  share 
of  the  profits  of  a  business,  as  such,  makes  the  person  so  receiving 
a  partner  quoad  third  persons  upon  the  principles  I  have  mention- 
ed. This  might  have  occurred  in  Owen  v.  Boddy,  The  business 
might  have  been  carried  on  for  years.  The  profits  of  good  years 
would  have  been  divided  annually,  and  when  a  bad  year  came  or 
a  loss  occurred  the  fund  would  be  gone  to  which  the  creditors 
looked  for  the  payment  of  their  debts.  The  creditors  therefore 
who  had  subtracted  from  that  fund  would  be  liable  for  such  debts, 
in  other  words,  would  have  been  partners  quoad  third  persons ; 
and  this  is  a  risk  which  a  creditor  cannot  in  reason  be  required  to 
incur,  and  therefore  a  deed  containing  such  a  provision  or  framed 
upon  such  a  principle,  is  considered  fraudulent  aud  void  against 
creditors.  The  case  of  Hiekman  v.  Cox,  18  C.  B.  618,  was  a  sim- 
ilar case  to  Owen  v.  Boddy,  and  stronger.  In  both  these  cases 
the  trade  might  have  been  continued  for  years,  and  the  creditors 
were  to  be  paid  their  debts  out  of  the  profits.  The  cases  of 
Janes  v.  Whitebread,  11  C.  B.  106,  and  Coatee  v.  WUUams,  7  Ex. 
205,  were  distinguished  from  Owen  v.  Boddy,  on  the  ground,  that 
the  continuance  of  the  business  was  merely  auiiliary  to  its  wind- 
ing up.  It  is  true  some  doubt  was  expressed  in  Coatee  v.  WUiiame, 
and  the  court  was  divided  in  opinion,  but  perhaps  the  doubt  had 
reference  to  the  correctness  of  construction  put  upon  the  clause 
in  question  in  Janes  v.  Wkiti^ead,  as  to  whether  the  continuance 
of  the  business  was  to  be  merely  auxiliary, — to  the  winding  up 
or  absolute  at  the  option  of  the  trustees.  Supposing,  however, 
the  principle  enunciated  in  Owen  v.  Boddy  and  Hiel^an  v.  Cox, 
to  be  ultimately  affirmed,  it  cannot  apply  to  a  case  like  the  present 
involving  as  it  does  only  one  transaction  or  set  of  transactions. 
In  this  case  the  creditors  becoming  parties  to  the  deed  can  never 
subtract  from  the  fdnd  devoted  to  the  payment  of  the  debts  incur- 
red in  completing  the  contracts.  By  the  express  provisions  of  the 
deed  every  possible  expenseXinourred  in  the  completion  of  the 
contracts  is  to  be  paid  before  the  creditors  are  to  receive  anything. . 
All  salaries,  wages,  hire,  and  advances,  and  doubtless  all  debts 
incurred  in  carrying  the  contracts  into  execution,  must  be  paid 
before  any  distribution  can  take  place  amonest  the  general  body 
of  creditors,  who  therefore  can  never  diminish  or  subtract  from 
the  fund  to  which  these  persons'  giving  credit  to  the  trustees  look 
for  the  payment  of  their  claims.  In  the  present  instance  the 
creditors,  if  the  provisions  of  the  deed  were  performed,  never 
could  become  partners  with  the  trustees,  and  therefore  this  ground 
of  objection  to  the  deed  appears  to  me  entirely  to  fail.  Viewed, 
however,  in  another  light,  the  provision  in  question  appears  to  me 
so  objectionable,  that,  if  it  depended  upon  me,  I  cannot  compel 
Mr.  Keefer  to  accept  the  title  to  this  estate.  What  I  mean  is,  that 
this  provision,  as  imposing  upon  the  creditors  an  unreasonable 
delay  in  the  distribution  of  the  estate,  must  be  deemed,  so  far  as 
they  are  concerned,  to  render  the  deed  void.  The  objection  is  not 
tite  same  as  the  one  I  have  been  considering,  although  it  is  in  one 
respect  analagous  to  it,  where  a  partnership,  quoad  third  person, 
will  be  created.  The  deed  is  held  void  because  the  creditors  can- 
not reasonably  be  required  to  incur  such  a  risk,  and  therefore  if 
the  deed  be  upheld  they  are  delayed,  inasmuch  as  they  con  neither 
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take  the  property  in  exeoation  nor  aecept  the  benefit  of  the  deed. 
It  maj  be,  however,  that  although  no  snoh  resolt  arises,  the 
trusta  are  of  siioh  a  nature  as  to  cause  some  small  delay  in  the 
distribotion  of  the  estate  and  oreditors  are  thereby  directly  delay- 
ed, and  also  Justified  in  reason  in  declining  to  execute  the  deed, 
and  thereby  if  the  deed  be  upheld  indirectly  hindered.  There  is 
no  doubt  that  in  all  cases  of  this  sort  some  restriction  and  delay 
are  imposed  upon  the  creditors,  and  nererthelesa  the  deeds  are 
npheld  as  tending  to  the  general  good  of  alU  But  it  would  not 
be  difficult  to  imagine  a  case  in  which  the  distiibuUon  of  the  estate 
might  be  postponed  for  such  a  length  of  time,  and  so  unreasona- 
bly, that  the  courts  would  be  compelled  to  inf^r  an  interest  to 
delay  or  hinder  creditors.  Such  a  deed  would  doubtless  be  Toid. 
as  against  them.  Thus  we  hare  seen  that  a  proTislon  for  the 
winding  up  of  the  estate  of  the  debtor,  although  it  necessarily 
inyolTes  some  delay  and  restriction,  is  held  good,  because  it  tends 
to  the  general  benefit  of  all  the  creditors.  The  stock  in  trade  of 
the  debtor,  sold  at  once  by  auction,  would  be  comparatiTcly  sacri- 
ficed ;  likewise  if  new  goods  were  purchased  from  time  to  time  so 
as  to  make,  in  the  language  of  trside,  a  proper  assortment,  good 
prices  would  be  obtained,  and  the  creditors  generally  benefited 

The  cases  of  Maulson  t.  Peek  and  Taylor  t.  Whittemore,  10  U. 
C.  Q.  B.  440,  were  cases  of  this  description,  and  probably  the 
cases  of  Janes  t.  WkUebread,  and  Curtu  T.  Williamt,  were  so 
likewise.  I  apprehend  that  the  provision  involying  delay  must 
upon  the  whole  turn  to  the  advantage  of  the  general  body  of  the 
creditors,  otherwise  the  deed  cannot  be  supported.  If  it  tend 
rather  to  the  benefit  of  the  debtor  than  of  the  creditors,  if  it  may 
occasion  a  delay  in  the  distribution  of  the  estate  unreasonably 
great,  or  more  than  commensurate  with  the  advantage  expected  to 
result  from  it,  I  should  entertain  great  doubts  of  Sie  validity  of 
such  a  deed. 

In  the  present  case  I  think  nothing  more  is  intended  than  that 
subsisting  contracts  should  be  eompleted.  such  parts  of  the  estate 
as  may  be  necessary  for  this  purpose  are  to  remain  Involved  for 
the  present.  I  do  not  attach  any  weight  to  thia  circumstance, 
because  the  materials  on  hand  might  be  employed  in  this  way 
perhaps  more  profitably  than  in  any  other;  althouj^  probably  the 
differenoe  would  not  be  very  great,  and  the  other  articles  are  not 
of  BO  much  impofianoe  bat  that  they  might  bo  advantageously 
used  in  the  same  way.  The  only  advantage  howaver  to  the  oredi- 
tors that  I  can  discover  in  this  provision  consists  in  the  slight 
increase  in  the  value  of  the  matariaia  and  in  the  profits  to  be 
derived  from  the  coapletioa  of  the  oontraoti.  The  fonner  is 
hardly  worthy  of  attentionp  the  latter  is  problematical  and  uncer- 
tain. On  the  other  hand,  it  is  impossible  for  me  to  say  what 
delay  may  sol  be  occasioned  by  the  completion  of  these  contracts. 
It  may  involve  months  or  a  year  or  more  for  ought  I  know.  Dur- 
ing all  this  time  the  diatribution  of  the  aetata  may  be  suspended. 
At  all  events  the  trusteee  will  not  be  compellable  to  pay  a  farthing 
to  the  creditors.  It  is  troe  the  rest  of  the  estate  may  and  must  be 
realized  and  converted  into  moneys  and  the  trustees  may  be  dis- 
posed to  pay  the  expenses  attending  the  execution  of  the  contracts 
and  to  distribute  a  dividend  amongst  the  oreditors  at  the  same 
time.  But  it  may  happen  that  such  large  advances  may  become 
necessary  for  the  completion  of  the  contracts,  and  their  issue  as 
regards  profits  or  loss  may  be  so  doubtful  tiiat  the  trustees  may 
not  in  justice  to  themselves  be  di^jMsed  to  make  any  distribution 
among  the  creditors.  The  advantage  to  the  creditors  of  this  pro- 
vision is  not  very  dear  or  decided,  but  to  Mr.  Mfhite  it  is  consider- 
ablo.  If  these  contracts  be  not  performed  he  will  be  liable  to 
actions,  and  he  might  very  naturaUy  stipulate  for  protection  against 
them.  Mr.  Croolu  a^ued  that  persons  recovering  judgments  In 
such  actions  would  be  creditors  under  the  deed,  and  that  it  would 
be  advaatageons  to  the  other  creditors  to  exclude  them  by  per- 
forming the  oontraets.  I  doubt  this,  I  mean  I  doubt  whether  th^ 
would  be  creditors  nader  the  deed. 

Upoa  the  whole  I  entertain  so  much  doubt  upon  this  point  that 
I  think  I  ought  not  to  force  thia  title  upon  the  purchaser ;  at  the 
same  time  this  is  doubtless  a  qnestien  of  fact,  and  I  am  quite  in 
the  dark  as  to  the  real  facU  of  the  oase.  The  advantajia  to  the 
oreditors  of  the  completion  of  the  contracts  may  be  so  clear  and 
decided  according  to  the  aetual  facts  of  the  case  as  bring  the  case 
within  tbe  principle  of  Janee  v.  Whilebread  and  MauUon  v.  Peck, 


The  point  too  was  not  raised  in  argument,  and  though  ouggeeted 
by  myself,  I  doubt  whether  the  learned  counsel  for  the  defondant 
was  mnoh  surprised  by  it.  I  do  not  think  it  waa  taken  in  any 
other  case  except  in  that  of  Ma^iUen  v.  Peek  or  Taylor  ▼.  WkiiU' 
more^  hj  Mr.  Wilson,  Q.  0.,  and  then  it  did  not  seem  to  attract  the 
notice  of  the  court  It  would  be  a  great  satiefhetioa  to  me  if  the 
case  could  be  carried  to  the  Court  of  Appeal.  My  own  frnpres- 
sion  is,  that  if  in  point  of  Ihet  these  contracts  are  ao  many  and 
of  such  a  nature  that  probably  much  time  will  be  oonsumed  in 
their  completion,  and  the  trustees  may  incur  such  liabilities  that 
they  may  not  fM  justified  in  distributing  tho  estate  mitil  ther  are 
finally  settled,  or  if  the  issue  as  to  profit  and  loss  is  doubtfw,  the 
deed  cannot  be  upheld. 

I  should  not  antertun  confidence  in  the  validity  of  the  deed 
unless  the  ciroumatanees  were  such  aa  to  make  it  dearly  for  the 
benefit  of  the  erecfitors  that  the  oontraets  should  be  completed. 
Some  discussicQ  arose  during  the  argument  as  to  when  any  jodg- 
ments  that  might  be  obtained  would  attadi  upon  the  property 
which  is  an  equity  of  redemption.  It  is  quite  clear  U^t  under 
the  12  Tie.,  eh.  78,  they  would  not  attadi  until  delivery  of  the 
wriit  to  the  sheriff.  As  to  wfaan  judgments  geoemlly  attadi  npon 
lands  under  tbe  IS  h  14  Ylc,  ch.  68,  it  is  naneceasary  to  e^Nreas 
an  opinion,  although  I  have  a  very  dear  one,  and  dmll  ba  prepar- 
ed to  express  it  when  neceamtiy.  In  the  prsaent  eaae  any  cretfilor 
whose  debt  existed  at  tha  date  of  the  deed  may  abtein  jndgoMBt 
and  deUvar  his  writ  to  the  sheriir,  whan,  if  Hie  daad  is  void  to 
creditors,  he  wttl  be  entltied  tn  treat  the  prsparty  aa  Whita'a  and 
proceed  to  a  sale  of  it,  and  theaheslfra  'vendee  will  ba  aBtitl«i«  as 
between  him  and  Mr.  Keefor,  ahonld  he  eaaii^eta  the  pnrnhasii,  to 
redeem  the  estate.  While*s  cancmveiua  in  the  sale  lo 
does  not  seem  to  mend  the  matter. 


CHAMBERS. 


SeporUd  6|r  BoBxmv  A 


COTVOW  ▼.  MeCvsLVTi 
^tehHtttsl    YitriuHce  betnoetH  wrtt  oittdprectft   IQj^i^  9uretf» 

sad,  that  11m  Uci  that  aa  orlgiiuil  writ  of  ^Jeetmaot  oootalBf  a 
estaaded  dMoriptkm  of  tha  preaalaai  mm^kk  to  te  iaaawed  i 
lh«  praolaa^  Is  ao  craeB4  to  aat  aafda  aUbav  witW  wnr  «r  aarriaa. 

(OfiloUr  S,  I8S1.) 

On  17th  September  plainUiTa  attorn^  filed  a  predpe  for  the 
writ  of  ^eotment  in  thia  cauae,  in  the  following  form  .*-^ 

mni  Q1?TS  MBCli. 

**  Required  a  writ  of  summons  in  ojectment  fhr  Jaaea  Oatlon 
against  Patrick  McGulley,  of  the  Township  of  Toronto,  In  the 
County  of  Ped,  to  recover  possession  of  water4ot  number  one  on 
the  east  side  of  the  River  Credit,  in  the  Tillage  of  Pott  <^adit,  of 
the  County  of  Peel«  being  the  comer  lot  at  the  interseotlon  in 
Toronto  and  Brook  Streets  in  said  ViUage  of  Port  Credit,  as  diown 
on  a  plan  of  said  Tillage  made  by  Stoughton  Dennis,  Esq.,  Deputy 
Provmcial  Land  Surveyor. 

(Signed,)  '"  James  pAnmsox, 

•«  Plamtiff'9  Atty." 

On  the  same  day  a  writ  of  summons  in  ejectment  was  issued  on 
this  precipe ;  tbe  writ  described  tha  loeut  in  ^uo  in  the  same 
manner  as  described  in  the  precipe. 

On  1 9th  September,  on  a  predpe  in  the  same  terms  as  the  above 
a  concurrent  writ  of  ejectment  was  issued.  The  copy  of  the  con- 
current writ  served  contained  a  description  the  same  as  that  above 
given,  with  this  addition,  **  said  lot  being  composed  of  all  that 
parcel  of  land  and  marsh  containing  by  admeasurement  twenty 
acres,  sltoato  on  the  north-east  side  of  the  River  Credit,  and 
bounded  on  the  west  and  north-west  by  the  north-western  bound- 
ary of  the  town  plot,  on  the  north  and  north-east  by  Lot  and  Brook 
Streets,  and  on  tbe  south-east  by  Toronto  Street.  *' 

/Zarmaa,  for  defendant,  obtained  a  summons  on  plaintiff  to  show 
cause  why  the  service  of  the  copy  of  the  concurrent  writ  of  sum- 
mons and  the  concurrent  writ  itself  should  not  be  set  aside  for 
irregularity,  in  containing  words  of  description  of  the  premisea 
sought  to  be  recovered  not  inserted  in  the  precipe  on  which  the 
original  writ  of  ejectment  was  issued,  or  in  tbe  precipe  on  which 
the  concurrent  writ  was  issued. 
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J*.  PeUerton  showed  caose.  He  sabmitted  if  there  was  any 
irregularity  that  the  papers  filed  only  showed  the  irregalaritj  to 
be  in  the  copy  filed,  and  that  the  summons  in  asking  to  set  aside 
the  original  writ  asked  too  muoh  (C&alkUy  t.  Carter^  4  Dowl.  P. 
C.  480).  But  assuming  the  conourrent  writ  to  be  the  same  as  the 
copy,  he  contended  that  the  appUeation  should  have  been  to  set 
aside  the  original  and  not  merely  the  conourrent  writ  and  copy. 
(Edtoardt  Y.  D<mk9,  4  Dowl  P.  C.  857,  Aich.  Prac^  9  Ed.,  1880.) 
He  also  contended  that  in  fact  there  wm  no  irregularity  either  in 
the  concurrent  writ  or  service,  the  precipe  being  no  part  of  the 
proceedings  in  the  suit  but  a  mere  memorandum  for  the  information 
of  the  clerk  who  issues  the  writ  He  pointed  out  that  no  discrep- 
ancy between  the  original  and  concurrent  writ,  or  between  the 
concurrent  writ  and  its  copy  was  shown,  and  submitted  that  if  the 
concurrent  writ  followed  the  original  it  was  sufficient,  and  that  if 
the  original  was  irregular  the  application  should  have  been  to  set 
it  aside.  He  submitted  that  the  fact  of  the  description  in  the 
writ  or  copy  being  more  extended  than  in  the  precipe  was  not  of 
itself  an  irregularity. 

Dbapib,  C.  J. — The  objeetion  taken  in  this  ease  is,  that  %  con- 
current writ  of  summons  contains  a  more  full  description  of  the 
premises  than  is  contained  either  in  the  precipe  for  the  writ  er  in 
the  precipe  for  the  original  writ— as  defendant  expresses  it — that 
the  concurrent  writ  contains  **  words  of  description  of  the  premises 
eoQght  to  be  recovered  not  inserted  in  the  precipe.'* 

It  does  act  appear,  ner  is  it  objected,  that  tbe  copy  of  the  con- 
current writ  served  deviates  firom  tlie  original,  e.  e.  the  conourrent 
writ,  nor  that  the  concurrent  writ  itself  differs  from  the  original 
first  writ  Nor  is  it  oljected  or  shewn  that  either  of  the  writs  is 
altered  since  they  were  issued,  that  is,  that  the  words  contained 
in  the  copy  served  were  not  in  the  original  of  that  copy  when  It 
was  issued  in  the  first  instance. 

As  it  would  be  at  least  an  irregularity  if  not  a  contempt  to  alter 
flie  process  of  the  court  without  authority,  I  must  assume  it  has 
not  been  done  until  it  is  shewn  to  have  been  done,  and  then  the 
quesUon  is,  whether  if  the  writ  before  it  leaves  the  officers  hands 
is  more  extended  iti  its  terms  than  the  precipe,  it  becomes  thereby 
irregular  T 

I  take  it  no  officer,  *t  least  since  the  Common  Law  Procedure 
Act,  would  issue  a  writ  without  a  precipe.  And  the  £ngUsh 
Practtoe  before  the  modern  changes  required  a  precipe  for  every 
original  writ,  latitat^  and  capiat^  as  well  as  for  the  writ  on  which 
the  proceedings  to  levy  a  fine  or  suffer  a  recovery  were  founded ; 
but  I  have  not  discovered  an  instance  in  which  if  a  writ  was 
regular  on  the  face  of  it  it  could  be  objected  to  for  variance  from 
the  precipe,  which,  although  required,  is  not  a  step  or  proceeding 
in  the  action. 

On  the  simple  ground  taken,  viz.,  that  the  copy  of  the  writ, 
which  in  the  absence  of  proof  to  the  contrary,  I  take  to  be  a  true 
copy,  contains  a  more  full  or  more  extended  description  of  the 
premises  than  the  precipe  shows,  I  think  there  is  no  ground  to 
set  aside  any  tiling,  either,  writ,  copy,  or  serrioe,  and  I  therefore 
conclude  this  summons  must  be  ^charged. 

Summons  discharged. 

DIVISION    COURT    CASES. 

IH  TUB  nB8T  I^IYIBION  OOIJBT  OV  TBI  OOUMTT  OV  ORB7. 


(Belbn  his  Boaor  V.  T.  Vfxuam,  Ooantj  Jii40b.) 


1>ASAGR  V.   DUBW. 
FUktria  Adr^ExempUm  AcL 

mUL,  L  Thai  en  Her  HiyMj**  wA^txkt  ha^e  Tl«lit  to  Uke  twit  or  «di  te  any 
harbour,  rlTcr,  or  public  water  in  Upper  OiDada  (not  duly  eefe  apart  by  the 
Oovemor  in  Gbandl  Ibr  the  natnral  or  artlfldal  propagation  of  fkih)»  eo  that  in 
■0  doing  they  traepaM  not  on  Crown  landi  or  beaebea,  or  by  their  place*  time, 
or  BMide  of  flihlna  eontxaTene  any  pcoviaion  of  the  FliheriM  Aet^  or  anv  rago* 
latlona  made  by  the  Goremor  General  under  Iti  proTiii<»8,  and  aivUoabte  not 
merely  to  indlTlduala  but  equally  to  all  Her  M^jesty'i  rahfeete. 

2.  That  a  boat  in  lawftil  nee  by  a  pereim  ownlngthe  lame,  thongh  not  a  fleherman 
by  trade,  ia  exempt  firom  eeixiire  under  an  ezeoation  for  debt. 

(August  12, 1881.) 

The  defendant,  a  bailiff  of  this  Court,  was  sued  for  having,  dur* 
ing  December  or  Januarj  last,  seised  and  sold,  under  execution,  a 


boat  used  by  the  plaintiff  in  his  occupaUon  as  a  fisherman,  con- 
trary to  the  form  of  the  statute. 

At  the  trial  during  last  June  sittings  it  appeared  that  plaintiff 
is  by  trade  a  turner,  and  has  for  several  years  resided  in  Owen 
Sound,  and  carried  on  that  trade  upon  his  own  premises  in  that 
town,  over  his  shop  being  placed  conspicuously  a  sign  with  his 
name  and  occupation,  '* Turner,*'  painted  thereon;  that  for 
several  years  he  has  devoted  the  mornings  and  evenings  in  tiie 
spring  of  the  year  to  fishing  with  nets  or  lines  in  Owen  Sound 
Bay  or  Harbour,  and  also  some  weeks  in  the  fall  to  fishing  excur- 
sions to  places  beyond ;  that  on  these  occasions,  and  for  these 
purposes,  he  made  use  of  the  boat  in  question ;  that  he  frequently 
sold  fish,  the  result  of  these  catchings,  jpimiaining  over  after  the 
wants  of  his  own  family  were  suppUed ;  that  during  the  latter 
part  of  the  fall  and  the  winter  just  passed  the  bay  was  frosen 
over,  as  it  usually  is,  so  as  to  prevent  him  following  this  occupa- 
tion, the  ice  having  taken  last  fiill  about  the  end  of  November, 
and  that  the  boat  was  about  that  time  laid  up  for  the  season,  and 
was  shortly  afterwards,  some  time  in  December,  seized  by  the 
defendant  under  an  execution  against  the  goods  of  plaintiff  issued 
out  of  this  court 

The  defendant  contended : — 

1.  That  plaintiff  was  by  occupation  a  turner  and  not  a  fisher- 
man, since  he  gmed  his  living  chiefly  by  turning,  and  was  known 
only  as  being  a  turner  by  trade. 

2.  That  the  boat  was  not  in  ordinary  use  at  the  time  of  the 
seiaure,  citing  the  18th  section  of  the  Fisheries  Act,  Con.  Stat 
Can.  cap.  62,  as  shewing  that  fishing  boats  and  ^^paratus  could 
not  be  considered  la  ordinary  use  except  during  the  fiskiing  season, 
which  is  in  that  nection  supposed  to  be  from  1st  of  May  to  1st  of 
November,  and  in  the  present  case  the  fishing  season  liad  termi- 
BSted  a  considerable  time  before  the  boat  was  seised. 

8.  That  under  the  Fisheries  Aot,  aad  the  Government  Regula- 
tions passed  i&  ooaformity  with  its  provisions,  such  use  of  the  tK>at 
by  the  defendani  most  be  considered  ualawfiil,  as  the  waters 
whMeiA  he  fished  were  cleeed  against  htm  by  being  leased  hj 
Qoyenunent,  esd  1m  had  not  theproper  saao^n  of  a  fisheffy  ofilcer 
er  the  wntlen  perminion  el  <he  leeeees  as  reqoired  by  By-law 
Ke.  7  of  ibe  Rtfuktieas. 

The  Judge  diieeted  the  Jury  thai  the  <A^i  of  the  I.e|^alalnre 
in  exempting  certain  articles  from  seixure  in  satisfaction  of  debts 
was  to  relieve  debtors  who  were  liable  to  be  deprived  by  execution 
against  their  goods  of  the  means  of  subsistence  or  of  obtaining  a 
livelihood,  and  that  the  debtor's  occupation  in  the  meaning  of  the 
statute  (28  Tic,  cap.  26,  sec.  4,  sob.  sec.  6,^  is  the  calling  or  pur- 
suit followed  by  him  for  a  living.  That  if  the  plaintiff  during 
ai^  portion  of  his  time  was  in  the  habit  of  fishing,  not  for  pleasure 
but  for  the  sake  of  the  results  in  the  way  of  assisting  in  his  sup- 
port, and  was  accustomed  to  use  the  boat  in  this  pursuit,  he  was 
protected  by  the  Act  in  his  possession  of  it  for  this  purpose  against 
any  seisure  in  execution  for  debt  That  the  discontinuance  of 
fishing  owing  to  the  termination  of  the  fishing  season,  whether  by 
the  severity  of  the  weather  or  the  advance  of  winter,  or  by  any 
other  cause,  did  not  deprive  him  of  that  protection,  the  boat  still 
being  in  ordinary  use  within  the  meaning  of  the  Act  though  laid 
up  to  await  the  return  of  the  fishing  season.  That  the  analogy 
attempted  to  be  drawn  from  the  18th  section  of  the  Fisheries  Act 
would  not  bold,  unce  that  provision  was  made,  not  so  much  for 
the  protection  of  the  fisherman  as  for  the  protection  and  encour- 
agement of  fishing  as  a  branch  of  industry,  which  it  was  of  public 
importance  specially  to  foster,  there  being  under  the  13th  section 
no  limit  as  to  the  value  of  the  fishing  vessels  and  apparatus 
protected.  With  respect  to  the  other  point,  no  evidence  of  the 
facts  alleged  being  produced,  it  was  withheld  from  the  consideration 
of  the  Jury. 

On  this  ruling  a  verdict  was  given  for  the  plaintiff  for  $20. 

The  defendant  applied  fbr  a  new  trial  mainly  on  the  last  ground 
above  mentioned,  and  partly  on  affidavits  and  leases  shewing  the 
matters  of  fact  alleged  but  not  proved  at  the  trial. 

WiLXBS,  Co.  .T.— If  under  these  leases  it  be  made  to  appear  that 
the  plaintiff  could  not  at  the  time  of  the  seisure  of  his  boat  have 
lawfully  used  it  as  he  had  been  accustomed  to  do  for  fishiog  with. 
out  the  sanction  or  written  permission  required  in  the  By-law, 
and  that  his  u?e  of  it  for  such  purpose  immediately  prior  to  the 
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seizure  was  in  an  unlawful  pursuit,  then  I  think  there  should  be 
a  new  trial,  there  being  no  pretence  on  the  part  of  the  plaintiff 
that  any  auoh  sanction  or  written  permission  was  e?er  given. 

The  first  lease  is  executed  by  John  MoQuaig,  Superintendent  of 
Fisheries  for  Upper  Canada,  in  fayour  of  Thomas  G.  Stephens, 
dated  9th  August,  1859,  for  three  years  from  1st  February,  1869, 
at  $4  per  annum  payable  half  yearly,  and  is  of  property  described 
as  a  certain  fishing  station  situate  in  Owen  Sound  Bay,  in  Upper 
Canada,  and  commencing  at  the  shore  on  the  side  line  of  lots  19 
and  20  in  the  Township  of  Sarawak,  thence  easterly  to  Squaw 
point  in  the  Township  of  Sydenham,  thence  southerly  along  the 
coast  past  the  mouth  of  the  Sydenham  River  to  the  bottom  of 
Owen  Sound  Bay,  thence  westerly  along  the  coast  to  the  place  of 
beginning,  embracing  the  southerly  portion  of  Owen  Sound  Bay, 
together  with  the  right  of  cutting  timber  for  fishing  purposes 
upon  the  enclosed  reserved  Crown  Lands,  together  with  the  sole 
right  of  occupation  for  fishing  purposes,  and  the  ezcluslye  privi- 
leges of  fishery  upon  the  same. 

The  second  lease  is  executed  by  Andrew  Russell,  Assistant  Com- 
missioner of  Crown  Lands,  in  favor  of  the  Mayor  and  Corporation 
of  Owen  Sound,  in  the  person  of  the  present  Mayor,  George 
Snider,  thereto  present  and  accepting  for  the  Corporation,  dated 
4th  September,  1860,  for  two  years  from  1st  February,  1860,  at 
a  rent  of  $4  per  annam  payable  half  yearly,  ftnd  is  of  a  certain 
fishing  station  described  neariyas  in  the  first  lease  except  that  the 
line  runs  from  Squaw  Point  along  the  coast  at  high  water  mark, 
and  includes  the  Sydenham  river  up  to  the  foot  of  the  first  falls 
or  dam,  bat  excludes  that  portion  of  water  near  Boyd's  wharf 
already  patented.  It  is  alleged,  but  not  proved,  that  this  lease 
was  granted  upon  the  forfeiture  of  the  lease  to  Mr.  Stephens  for 
non-payment  of  rent  It  was  during  the  pendancy  of  the  lease 
to  the  Corporation  that  the  seisure  of  this  boat  was  made. 

By  the  Fisheries  Act,  see.  8,  sub.  sec.  1,  all  subjects  of  Her 
Majesty,  but  none  other,  may,  for  the  purposes  of  trade  and  eom- 
merce  (and  a  fortwri  for  private  use),  take  bait  and  fish  in  any  of 
the  harbours,  roadsteads,  bays,  oreeks,  or  rivere  of  the  Provinee. 
By  section  1,  the  Governor  in  Couooil  may  grant  speeial  fishing 
leases  and  licensee  on  lands  belonging  to  the  Crown  for  any  term 
not  exceeding  nine  years,  and  may  make  all  and  every  such  regu- 
lation or  regulations  as  may  be  necessary  or  expedient  for  the 
better  management  and  regulation  of  the  fisheries  of  the  Province. 

By  section  2,  **  the  Governor  may,  as  occasion  shall  require, 
appoint  two  superintendents  of  fisheries,  one  for  Upper  and  one 
for  Lower  Canada,  whose  powers  and  duties  shall  be  defined  by 
this  Act  and  the  regulations  to  be  made  under  it" 

By  section  84,  <*  the  superintendent  of  fisheries  ?may  grant 
written  permission  to  any  person  or  persons  who  may  oe  desirous 
of  obtaining  spawn  for  bona  fide  artificial  or  scientific  purposes  to 
fish  for  that  purpose  during  the  close  season.** 

By  subsequent  sections  power  is  given  to  the  superintendent  of 
fisheries  to  act  as  a  magistrate  on  complaints  of  contravention  of 
the  Act,  and  certain  duties  are  devolved  upon  him  in  reference  to 
the  bounties  to  be  given  in  respect  to  certain  fisheries,  to  consider 
which  would  be  irrelevant  to  this  enquiry. 

By  section  46,  **  the  Governor  in  Council  may  from  time  to  time 
make  rules  and  regulations  for  preventing  or  regulating  the  fish- 
ing with  nets,*'  &o.,  &c.,  "in  any  harbour,  river,  or  public  water, 
within  Upper  Canada.** 

Regulations  were  adopted  by  the  Governor  in  CouDcil  on  the 
16th  May,  1860,  of  which  the  material  portions  are  as  follows :~ 

By-law  No.  1.  **  The  Crown  having  for  the  purposes  of  the  Act 
22  Vic,  cap.  62,  Consolidated  Statutes  of  Canada,  practically 
resumed  and  re-entered  formally  into  possession  of  all  fishing  sta- 
tions within  the  Province  of  Canada,  it  is  pursuant  to  the  said 
statute  further  provided,  that  the  following  regulations  shall  here- 
after apply  to  the  fisheries  of  Upper  Canada,  and  any  person  or 
persons  continuing  to  occupy  or  use  directly  or  indirectly  any  such 
net  fishing,  without  lease  from  the  Crown,  shall  become  liable  to 
the  pains  snd  penalties  imposed  by  the  Fisheries  Act,  saving 
moreover  all  other  recoarse  in  like  cases  provided  by  law.*' 

By-law  No.  6.  '*  No  fishing  shall  be  allowed  in  any  water  which 
may  have  been  leased  or  set  apart  by  the  Crown  for  natural  or 
artificial  propagation  of  fish,  except  by  express  sanction  of  a  fish- 
ing officer  or  officers.'* 


By-law  No.  7.  "  All  other  persons  are  forbidden  to  take  fish 
for  purposes  of  trade  within  the  limits  covered  by  leases  from  the 
Crown,  except  only  by  written  permission  of  the  lessees." 

By-law  No.  8.  **  The  receipt,  gift,  purchase,  sale  or  possession 
of  any  fish  had  in  contravention  of  these  regulations,  shall  be 
punishable  according  to  law ;  and  the  article  so  had  and  all  mate- 
rials so  unlawfully  used  therefor,  shall  become  subject  to  forfeiture 
and  disposed  of  as  the  law  directs." 

It  may  be  obeerrdd  in  limine,  that  the  leases  put  in  do  not 
appear  on  the  face  of  them  to  have  been  granted  by  the  Governor 
in  Council,  as  required  by  the  1st  section  of  the  Act  ftod  there  is 
nothing  in  the  Statute  or  Regulations  made  thereunder  to  enable 
the  Superintendant  of  Fisheries,  or  the  Assistant  Commisnoner  of 
Crown  Lands,  to  grant  them.  The  leases  are  not  under  the  Great 
Seal  or  the  seal  of  the  Governor,  or  in  any  way  authenticated  as 
having  been  granted  by  authority  of  the  Governor  in  Council,  and 
ought  to  be  regarded  as  wanting  in  those  indicia  which  can  alone 
secure  for  such  documents  attention  and  authority  as  evidenoe  in 
a  court  of  Justice.  The  lease  or  license  to  the  Corporation  is  not 
under  the  seal  of  the  Governor,  and  for  that  reason  cannot  convey 
to  the  Corporation  any  right  to  enter  upon  the  landd  described 
therein. 

But  independently  of  these  objections  to  these  leases,  wfaiek 
appear  to  me  fatal  to  their  validity  as  evidence  for  the  defence,  it 
appears  to  me  questionable  whether  by  any  lease  or  lioense,  how- 
ever formally  drawn  and  executed,  a  right  of  fishing  in  any  of  the 
public  waters  of  Upper  Canada,  can  be  eenveyed  to  any  one  or 
more  of  Her  Majesty's  sul^eeta  to  the  exelonon  of  othws. 

By  the  common  law  of  England,  which  is  ours  also  by  Con.  St. 
U.  C,  cap.  9,  fishing  in  navigable  rivers  or  arms  of  the  sea  is 
common  and  public.  Carter  v.  Murcot,  4  Burr.  216S,  Richard- 
ton  V.  Oxford  {Mayor  of),  2  H.  Black  182,  I  Anst.  281,  4  T.  R. 
437,  exoept  where  by  grant  or  prescription  a  several  fishery  exists. 
**  Grants  of  this  description  can  no  longer  be  made  by  the  Crown 
— ^being  prohibited  by  King  John's  Great  Charter,  and  the  second 
and  third  confirmations  of  it  in  the  reign  of  his  successor." 
Stephens*  New  Commentaries,  22, 28,  Am.  Ed.,  1848.  Our  inland 
lakes  and  rivers  are  held  to  be  subject,  in  respect  to  public  rights, 
to  the  same  rules  as  are  applied  to  the  seas  and  rivers  of  England. 
See  the  Queen  v.  Meyere,  8  U.  C.  C.  P.,  805,  and  cases  cited.  The 
King  Jure  corona  may  grant  the  land  upon  the  sea  shore  between 
high  and  low-water  mark,  and  even  probably  below  low-water 
mark,  for  the  purpose  of  being  reclaimed  and  converted  to  useful 
purposes  of  occupation,  which  occupation  however  must  be  carried 
into  effect  within  a  reasonable  time.  Attorney  Gen,  v.  Richards, 
2  Anstr.  614.  But  such  grant  is  subject  to  the  jus  publicum,  or 
public  right,  and  if  acted  upon  injuriously  to  such  public  right  it 
is  void,  or  it  is  a  grant  which  does  not  divest  the  Crown  or  invest 
the  grantee.  Attorney  General  v.  Burrid^e,  10  Price,  8&0,  Attor^ 
ney  General  v.  Parmeter,  10  Price,  878 ;  see  also  Attorney  General 
V.  Chambers  v.  Reee,  9  Eng.  L.  &  E.  Rep.  212,  in  Chancery. 

The  question  is.  Is  this  public  common  law  right  of  fisheiy  in 
the  navigable  waters  of  Upper  Canada  made  liable  by  the  Fisheries 
Act,  or  other  statute,  to  be  abridged  by  aot  of  the  Crown,  and  if 
so,  how  far  ? 

The  8rd  section  of  the  Fisheries  Act,  snb-sec.  1,  grants  no  new 
privilege,  but  is,  as  we  have  seen,  only  in  affirmation  of  the  com- 
mon law,  and  was  doubtless  intended  to  rebut  any  misoonstruetion 
of  the  othw  parts  of  the  Act  to  the  prejudice  of  the  public  right 
recognised  by  it  The  other  sub^sections  do  indeed  grant  some 
privileges  not  before  eojoyed  except  by  intrusion  on  the  Crown, 
but  only  by  giving  a  limited  use  of  Crown  property,  and  thus 
enlarging  and  giving  practical  effect  te  the  public  rights  upon  such 
waters. 

The  first  clause  of  the  1st  section  of  the  Act  refers  to  lands  of 
the  Crown,  and  is  no  enlargement  of  the  power  of  the  Crown.  It 
may  well  be  questioned  whether  the  term  lands  of  the  Crown  be 
used  at  all  in  reference  to  lands  under  navigable  waters.  The 
term  **  Fisheries  of  the  Province,"  in  the  following  part  of  thia 
section,  is  not  in  any  way  defined  in  the  Act,  or  elsewhere,  and 
must,  I  presume,  mean  generally  the  fisheries  carried  on  by  indi- 
viduals in  the  public  waters  of  the  Provice.  But  both  this  section 
1  nnd  section  46  mu<3t  receive  a  construction  in  harmony  with  tlio 
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common  law  and  the  intent  of  the  Aet  itself,  aa  expressed  in  it» 
whole  contents,  and  cannot  I  think  be  intended  to  empower  the 
Crown  to  abridge  the  jut  publicum  of  free  fishery  in  public  waters 
enjoyed  by  all  Her  Majesty's  subjects  in  common,  bot,  on  the 
contrary,  only  to  regulate  this  right  and  to  make  its  exernae  more 
prodncUte  of  resnlta  to  those  actiyely  engaged  in  it — thns  increase 
ing  the  aggregate  wealth  and  resources  of  the  country.  Under 
section  46  net  fishing  in  any  public  water  in  Upper  Canada  might 
no  doubt  be  prerented  altogether  by  the  Qovemor  in  Council  under 
oirenmstanoea  rendering  such  step  adTisable  tor  the  protection  of 
the  public  interests,  that  is,  to  prevent  damage  to  the  fisheries  or  to 
increase  its  extent  and  yalue.  This  would  be  in  analogy  to  sec- 
tions 20,  27,  28,  80  and  81,  under  which  fishing  for  certain  kinds 
of  fish  is  made  unlawful  or  prevented  during  certain  periods  of  the 
year,  (called  in  section  84  tiie  close  season,}  and  so  under  section 
46  the  Governor  in  Council  may  in  certain  cases  extend  these 
proTlslons  of  the  Act  by  closing  entirely,  or  for  limited  periods, 
any  public  water  in  Upper  Canada  against  net  fishing.  8o  under 
section  6,  the  Qovemor  in  Council  may  cause  to  be  set  apart  any 
river  or  other  water  for  the  natural  or  artificial  propagation  of 
salmon,  trout,  or  other  fish,  thns  closing  such  waters  entirely 
against  fishing  in  any  manner.  And  during  the  dose  season  fish- 
ing can  only  be  allowed  under  section  84  by  written  permission  of 
the  superintendent,  and  for  the  particular  object  pointed  out  in 
that  section.  But  to  attempt  to  exercise  the  powers  granted  under 
the  Ist  and  46th  sections  by  preventing  net  fishing  as  regards  some 
of  Her  Majesty's  solyects  and  permitting  it  as  regards  others,  or 
by  regulating  such  net  fishing  with  a  view  of  such  enjoyment  of  it 
by  some  of  Her  Majesty's  subjects  to  the  exclusion  of  others,  is, 
I  think,  contrary  to  the  spirit  of  the  Act  and  beyond  Its  meaning 
and  intent.  No  power  but  that  of  Parliament  can  grant  to  any 
individual  or  corporation  any  privilege  which  may  operate  as  a 
monopoly  of  trade  or  of  industrial  pursuit  of  any  description,  and 
the  power  of  Parliament  has  not  1  think  been  put  forth  in  the 
Plsheries  Act  for  any  such  purpose.  It  wm  passed  not  to  deter 
and  discourage  fishing  by  the  granting  ot  invidious  monopolies  to 
individuals,  nor  even  principally  to  create  a  source  of  revenue  for 
the  Province,  but  to  protect  the  fisheries  as  a  great  Provincial 
interest  from  injury  and  deterioration,  and  to  enoonrage  the  proper 
proseoution  of  the  fishings  by  all  who  could  under  the  beneficial 
provisions  of  the  Act  find  it  their  interest  to  engage  in  this  pur* 
suit  in  Provincial  waters.  See  the  heading  of  sections  1  to  46 
inclusive.  **  Protection  of  Fisheries,"  and  the  provinons  of  see- 
tiona  8»  18,  14, 16,  16  and  81,  granting  special  privileges  to  fish- 
ermen who  might  engage  in  fishing  on  these  waters,  privileges  not 
confined  to  lessees  but  applicable  to  all  alike.  The  whole  tenor  of 
the  Act  is  to  the  like  effect.  It  is  true  that  section  67  contemplates 
that  a  revenue  may  arise  under  its  provisions  tnm  the  leases  or 
licenses  of  salmon  or  other  fisheries.  But  this  must  have  refer- 
ence to  leases  and  licenses  on  lands  belonging  to  the  Crown 
mentioned  in  section  1,  including  the  public  lands  and  beaches 
mentioned  in  sections  8  and  4,  and  cannot  of  itself  snffice  to  extend 
the  eeope  of  the  initial  olanse  of  section  1,  over  the  great  public 
narigable  bays  and  other  waters  of  the  Province. 

The  first  clause  of  the  first  section  of  the  Act  then  must  I  think 
be  taken  by  itself,  and  is  confined  to  Crown  fishings  or  fishings  on 
Crown  Lands,  and  has  no  reference  to  fishing  carried  on  in  public 
waters  in  boats  at  a  distance  from  the  shore,  and  where  the  shore 
or  beach  is  not  made  use  of  for  the  purpose  of  landing  the  nets 
in  drawing  them  in  with  fish,  or  in  cutting  or  preparing  the  fish 
for  market.  The  power  to  lease  or  license  includes  the  power  to 
impose  rules  and  regulations  as  conditions  upon  the  lessee  or 
licensers,  and  in  reference  to  Crown  property  capable  of  being 
thus  leased,  it  was  unnecessary^to  empower  the  Governor  to  make 
rules  and  regulations  for  its  management.  The  second  clause 
therefore  of  the  first  section  and  the  46th  section  do  not  properly 
apply  to  such  Crown  fisheries,  but  to  the  fisheries  of  the  Province 
open  and  common  to  all  Her  Majesty's  subjeots.  After  granting 
eertain  privileges  upon  Crown  Lands  to  the  public  the  Act  in  the 
4th  section  expressly  reserves  the  right  of  the  Crown  to  dispose  or 
take  possesston  of  any  public  land  or  beach  ooei^ied  under  its 
provisions  for  tshikig  purposes^  Such  public  land  and  beaches 
ther^ore  could  be  resumed  at  any  time ;  and  by-law  No.  1  of  the 
Fisheries  Regulations  declares  them  to  have  been  practically 


resumed  and  again  formally  taken  possession  of;  and  the  subse- 
quent use  of  these  same  public  lands  and  beaches  was  of  course 
subject  to  any  conditions  which  might  be  imposed  and  mentioned 
in  any  lease  or  license  of  them  thereafter  to  be  granted,  not  so 
much  by  virtue  of  this  Act  as  of  the  rights  of  the  Crown  as  Lord 
of  the  sea. 

By-law  No.  I  then,  I  consider,  declares  the  resumption  of  the 
lands  belonging  to  the  Crown,  up  to  and  including  beaches  (if  any) 
in  ftx)nt  of  such  lands,  occupied  for  fishing  purposes  but  not  goine 
beyond  the  beach,  or  taking  in  any  of  the  permanently  submerged 
bottom  of  any  public  water ;  and  from  the  time  of  this  resumption 
the  Crown  was  in  possession  of  all  such  lands  and  beaches  for  all 
purposes  notjnconsistent  with  ih^  jut  publicum,  and  including  the 
purposes  mentioned  in  the  first  clause  of  the  first  section  of  the 
Act. 

By-laws  Nos.  2,  8,  4,  5,  8  and  10  have  effect  only  as  regu- 
lations made  under  the  latter  clause  of  the  1st  and  the  46th 
sections. 

By-laws  Nos.  6  and  7  refer  to  two  distinct  classes  of  waters : — 

1.  Waters  leased  by  the  Crown. 

2.  Waters  set  apart  by  the  Crown  for  the  natural  or  artificial 
propagation  of  fish. 

To  take  fish  in  the  first  class  of  waters  these  By-laws  re- 
quire : — 

1.  The  express  sanction  of  a  fishing  officer  or  officers ;  or, 

2.  The  written  permission  of  the  lessees. 

In  the  second  class  of  waters  :*- 

1.  The  express  sanction  of  a  fishing  officer  or  officers. 

We  have  seen  that  the  first  class  of  waters-r-tiiose  leased  by  the 
Crown— «annot|include  the  public  narigable  waters  of  the  Province 
in  which  there  exists  at  common  law,  as  well  as  by  virtue  of  the 
8rd  section  of  this  Act,  m  public  right  to  take  fish  common  to  all 
Her  Mijesty's  suhjects. 

The  second  class  of  waters  are  not  made  either  by  the  Act  or  by 
the  Regulations  subject  to  lease,  but  are  closed  against  all  persons 
except  such  as  have  the  express  sanction  of  a  fishing  officer. 

I  think,  therefore,  that  notwithstanding  any  leases  or  grants  of 
the  Crown  to  the  eontraiy  (of  the  existence  of  which  however  no 
sufficient  eridence  is  given),  all  Her  Majesty's  subjects  have,  both 
at  common  law  and  by  this  statute,  a  right  fk«ely  to  take  bait  or 
fish  in  any  harbour,  river  or  public  water  in  Upper  Canada  not 
duly  set  ^art  by  the  Qevemor  General  for  the  naUund  or  artificial 
propagation  of  fish,  so  that  in  so  doing  they  trespass  not  on 
Crown  lands  or  beaches,  or  by  their  place,  time  or  modeof  fishing, 
contravene  any  provision  of  the  Act  or  any  regulations  made  by 
the  <K>venior  In  Council  under  its  provisions ;  and  applicable  not 
merely  to  indiridnals  or  classes,  but  equUly  to  all  Her  Miyesty's 
subjects. 

» 

I  have  found  it  unnecessary  to  consider  the  effect  the  document 
put  in  purporting  to  be  a  lease  to  **  the  Mayor  and  Corporation 
of  Owen  Sound  in  the  person  of  the  present  Mayor,  George 
Snider,"  would  have,  if  in  due  form,  and  valid  and  admissible  as 
a  conveyance.  I  may  say  here,  however,  that  even  were  the 
waters  of  the  harbours  subject  to  lease  by  tiie  Crown,  it  does  not 
appear  to  me  that  the  lease  produced  would  affect  ii^uriously  the 
case  of  the  plaintiff.  A  Municipal  Corporation  in  Upper  Canada 
cannot,  under  the  municipal  law  as  it  at  present  stands,  take  a  lease 
of  a  fishery  at  an  annual  rent  payable  out  of  the  corporation 
funds,  that  being  beyond  or  aside  from  the  scope  of  the  powers 
conferred  on  such  a  body  by  the  Legislature.  If  the  lease  were 
at  all  effectual  as  such  it  would  be  so  as  a  lease  to  the  inhabitants 
of  the  town  individnally,  and  would  operate  in  favour  of  the  present 
plaintiff  as  one  of  those  inhabitants,  having  a  right  under  it  in 
common  with  the  other  corporators. 

The  plaintiff's  boat  then  was  lawfully  used  by  him  In  fishing  in 
Owen  Sound  Bay,  and  as  such  was  exempt  from  seixure  under 
this  execution,  and  I  see  therefore  no  reason  for  disturbing  the 
verdict. 

New  trial  refused. 
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GENERAL    OORIiESPONOENOE. 

Law  8tholaT9hip9. 
To  THE  Editors  or  thb  Law  Journal, 


Besr  Sin,— The  inlentions  whi«h  ioiiata  tko  Law 
of  Upper  Oanada  to  offer  seholanhtps  to  deeerving  itodeiite — 
memben  of  the  Sooiety— are  no  doubt  praiseworthy  i  bat  the 
manner  in  wfaioh  these  prises  are  distribnted^  and  the  adran* 
ti^es  offered  to  one  olaee  of  oompetttors  and  denied  to  another, 
are,  to  saj  the  least,  rerj  ol^jectionable,  I  hail  this  step  on 
the  part  of  the  learned  body  who  sit  and  deliberate  in  solemn 
oonvocation  in  Osgoode  Hall,  as  an  eia  of  better  things  in  the 
study  of  the  legal  profession,  but  I  must  emphatioally  oondemn 
in  my  humble  way  the  narrow  oourse  pursued  to  make  those 
raluable  gifts  totally  useless  to  a  great  minority  of  the  students 
in  Canada. 

Now  let  me  explain  :^About  the  first  of  June  last,  almost 
immediately  after  Easter  Term,  an  announcement  appeared 
in  the  Toronto  papers  that  the  Law  Society  intended 
offering  scholarships  to  the  yarious  members  thereof,  tIr., 
jC30  for  the  first  year's  men,  X40  for  the  second,  £50  for  the 
third,  and  jS60  for  the  fourth.  So  far  so  good.  The  examin- 
ations were  to  come  off^iext  Michaelmas  Term.  About  three 
weeks  ago  came  out  another  adfertisement,  stating  that  a  Law 
School  was  establbhed  at  Osgoode  Hall,  the  lectures  and 
readings  of  whieh  oommenee  after  all  the  country  students 
hare  left  Toronto  fi>r  home.  Then  also  the  tenn  in  which  a 
candidate  tries  for  the  scholarship  is  not  taken  to  hare  been 
attended  by  him  at  alL 

Now  what  is  all  this  but  the  most  direct  partiality  to 
the  ^onmla  students  ih  prefevenoe  to  those  from  a  distaiiee. 
We  all  know  that  the  mi^ofrity  of  Law  Students  get  no 
salary,  and  therefore  are  unable  to  spend  two  or  tiiree 
■MnUis  in  the  year  in  so  expensive  a  place  as  Toronto, 
attending  readings  and  lectures  and  the  «idinary  terms  leqaix^ 
ed  by  law.  The  very  ifaot  that  the  Society  offSsrs  prises  argues 
a  state  of  comparatife  indigence  among  many  of  our  dass 
winch  these  prises  «re  intended  to  remedy.  But  with  all  the 
advantages  of  Hfing  at  head  quarters,  the^Toronto  etudents 
enjoy  the  additional  ones  of  haying  access  to  erery  facility 
for  study  that  it  is  in  the  power  of  the  Society  to  offer.  No 
impartial  man  will  fail  to  see  the  unfaimess^of  making  us  in 
the  country,  under  so  many  disadrantages,  compete  with 
them,  with  every  possible  fSftoility  at  their  command  for  sno- 
oessful  study.  Give  us  a  chance,  or  at  least  equal  advantages 
with  them,  and  we  are  perfectly  willing  to  enter  the  arena  and 
compete  for  the  prizes.  Again,  why  not  divide  the  scholarship 
into  Uioo  or  Ikree  sums,  and  at  least  give  us  a  weeond  or  a  third 
chance  T  But  no,  here  there  is  but  one  large  prise  lor  each 
year  for  its  some  120  students.  I  am  very  happy  to  see  so 
valuable  and  important  a  step  taken  to  improve  and  elevate 
our  profession,  but  I  humbly  submit  to  those  in  authority  that 
tiie  suggestions  contained  in  tUs  my  letter  are  not  unworthy 
of  their  distinguished  consideration. 

I  am  yours  truly,  &0., 

Woodsto^,  Sept.  10, 1861.  A  Law  Studrmt. 


Mode  ^  Addremng  Judgte. 
To  THR  fimvoRS  or  tbr  Law  Joitrkal. 

GenUemen, — ^May  I  take  the  liberty  of  asking,  for  the 
information  of  law  students  generally,  and  perhaps  for  a  few 
unsophisticated  lawyers,  the  proper  method  of  addressing  tiie 
Judges  of  the  Superior  'Courts,  or  a  Judge  of  the  Ck>unty 
Oourt,  when  meetLnig  them  md  of  QUm&ers. 

Shall  we  say, — Judge,  Judge  Bums ;  (for  instance)  Juetlce 
Bums,  Mr.  Jurtice  Burns,  or  Mr.  Bums?  And  in  the  case 
of  a  County  Judge,  shall  we  say, — Judge^  Judge  Price  (for 
instance),  or  Mr.  Price. 

I  ask  these  questions  as  many  of  us  country  students  who 
attend  to  the  ordinary  business  of  an  ofiiee  in  Chambers  and 
at  the  Division  Courts,  and  afterwards  meeting  the  Judge — 
frequenUy  perhaps — ^put  our  foot  in  it,  by  addressing  him  in 
an  unprofessional  manner. 

Psrfaaps  yon  will  better  understand  my  meaaii^  by  asking 
you  "  What  the  practice  is  in  Toronto  f ' 

Should  yon  favor  us  with  an  answer  to  the  above  I  feel  con- 
viaeed  the  same  will  be  received  with  thanks  by  a  large  nam* 
her  of  students  throughout  the'  oountiy,  and  the  vndersigned 
will  feel  himself  under  particular  obligations  to  you. 

fiamia,  Sept.  23, 1861.  A  Countrt  SnjBRVf. 


[The  mode  of  addressing  a  Judge  sitting  in  the  discharga 
of  public  duty  is  well  settled  in  and  out  of  Toronto.  The 
mode  of  addr  seeing  a  Judge  when  not  aitting  in  tiw  dieehaxge 
of  public  duty  is  by  nomeans  so  settied  as  to  be  called  **a 
piactace.''  In  fact  no  rule  on  the  sulject  prevails  in  Upper 
CmuDda.  It  inn  asatte  of  laets.  We  think  that  to  addiesa 
a  Judge  out  of  Chambers  as  *'  Judge ''  is  had  taste.  It  is  tha 
"  practice  '^  in  the  United  States,  but  none  the  better  on  that 
aeeeunt.  "  Judge  will  you  liquor,^'  ia  so  eud  to  be  a  commoii 
expression  there,  but  one  which  good  taste  certainly  oondesana* 
There  is  no  more  sense  in  addressing  a  gentieman  in  a  draw- 
ing reem  as  ''Judge''  than  addressing  the  man  who  retails 
gin  eoek-laik  as  **  Colonel.''  To  eor  taste,  *«  Mr.  Bmaw  "  and 
**  Mr.  Price  "  are  much  better  tiian  "  Judgci"  *'  Jusliee,"  er 
"Mr.  Justice."  When  speaking  <2/*{not  speaking  to)  the  judge 
a  difisrent  rule  may  with  propriety  be  olmzved.— Sns.  L.  J.] 

APPOINTMENTS   TO    OFFICE|    AC. 

~  

CLRBE8  0?  THR  FRAOR. 

JAMXS  JOSRPS  BTTRROWES,  RM|iilra.  to  be  Clerk  of  th*  VtoMS  for  flie  U&lt«a 
OoimtlM  ofFrcmteBaQ,  Lennox  and  AMIngton,  In  tl»e  room  «f  JOHN  WAUD^ 
BY,  Requli%  dMMMed^QMMMid  7th  Septemter,  1S61.) 

OOBIHfRBa 

RORXRT  BAM&AT,  JnBfan»:AMBdnte  OoBQBer  tw  «h*  Uofte^OoantlM  •T  Tetk 
«a4FeeL 

40HN  BOWKSB.  Refolve,  Omnmt  fat  the  PiofWcHua  Biitrtot  of  Alfoma.— 
(OuettedTthSepCember,  ISSL) 

NOTARIRS  PUBLia 

JAKRS  WRBSTBR,  the  yonnfer,  of  the  town  of  Gneltkh,  SagTdn,  to  be  a  Ifottfy 
PnbUc  in  Vpp«r  Oundn. 

TRANK  KTANS  MARSQN,  ef  thn  town  of  Owtah,  anekn,  to  lie  n  IfMny 
PnbMotrCpperOiMSn. 

WALIRR  B.  R80WN,  ef  the  CHjf  of  ftemlD^  Bi«Bira^  to  bM  IIMVT  Pnhlle  te 
U»erOin><hif   (OMeltnd  7th  SipttoBber,  Mtt^ 


TO    COHRCS  PONOKNTS. 


*  A  Law  SnMS^— ^  A  Oousvet  8viAm^->0oeer  ** 
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DIARY  FOR  NOVEMBER. 


2.  Sktnrdaj  ......  Artides,  Ac,  to  be  left  with  fleoretary  Law  Sodoty. 

a.  SUNDAY .......  *23rd  a«r.«Iay  ^/ter  IV-mtXy. 

<L  ToMdftj GiMBear7  IBxamlDation  Tentt,€laderleh  and  Oomwall  com. 

8.  Friday Laat  day  for  aattins  down  for  hearing  Ohanoery. 

10.  SUNDAY 9iUh  Sunday  (^/UrTrinii^ 

11.  Monday  .......  Last  day  for  notice  of  hearing  Chancery. 

IS.  Wedaaaday ....  Laat  day  for  aenrloa  of  Writ  Oounty  Ooart 

17.  SUNDAY 26M  Strnday  <nfter  IVmU^ 

U.  Monday  .......  Michakjui  Term  bag.   Chan.  Heariag  Term.  com.   Beooid- 

er'a  Oonrt  alts. 

22.  THday ........  Faper  Day,  Q.  B. 

23.  Saturday ....  ..  Paper  Day,  a  P.    Laat  day  to  deelare  Ooonty  Oonrt. 

24.  SONDAT  — ..  26tt  atutdag  qfter  XV-ditty. 

25.  Monday  .......  Paper  Day,  Q.  B. 

28.  Tueaday Paper  Day,  0.  P. 

27.  Wedneaday....  Paper  Day,  Q.  B. 
98.  Thnraday  .....  Pi^er  Day,  O.  P. 

SO.  Saturday.......  Mlebaelmas  Term  enda.    Chancery  Rear.  Term  enda.    Cterka 

of  Ainaleipal  Oonaeila  to  ret«m  No.  of  reaidant  Batapi^era 
to  BeoeiTar  QeneraL 


IMPORTANT  BUBINJC8S  NOTICK. 

ArfoiM  ii»dd4td  totht  Propridon  ofthitJiaurmd  art  requutedto  rc«t«mber  (hat 
aU  ourpoit  dtteaeamiUt  hame  beenjmctd  inthehandt  of  Jle$tn.  I^dUmti  Ardt^h, 
Jtttmeyt,  Bcarrit,  for  eoUeetSon;  and  that  only  a  prompt  rtmitUmee  to  them  wOl 
Maeeoite. 

H  <t  wUhgreai  rduelanee  that  ths  Prcprietort  have  adopted  Utit  ecuru;  but  thejf 
kmtbeencamptUedtodoMinorder  toematU  thtm  to  meet  lAcw*  cttrrent  cjepenaei, 
tnMcA  ore  very  Aewy. 

IToto  that  the hh/Uikm <{f  Ma/cumol Uto gtnertdljfadrHitted,it  wotdd  netbeun' 
rtammahU  to  expect  thai  the  /Vq/teiMm  o/nd  Offiwrt  tfthe  Vburte  would  aoeord  U  a 
Uheraln^^port,  intteadt/aUoifU^fthmmeebaettobeniedfortheirtubecriptSoHt. 

NOVEMBER.  1861. 

aiQHT  OP  BRITISH  AUTHORS  TO  COPYRIGHTS  IN 

CANADA. 

The  Imperial  Legislature  by  the  act  8  &  4  Vie,  cap. 
35,  commonlj  called  the  Union  Act,  empowered  Her 
Majesty  the  Queen,  within  the  Province  of  Canada,  by  and 
with  the  advice  of  the  Legislative  Council  and  Aasembly 
of  the  Province,  to  mako  laws  for  the  peacci^welfare,  and 
good  government  of  the  Province — such  laws  not  being 
repugnant  '^  to  any  act  of  Parliament  made  or  to  be  made, 
which  does  or  shall  by  express  enactment  or  by  necessary 
intendment  extend  to  the  Provinces  of  Upper  and  Lower 
Canada,  or  to  the  Province  of  Canada"  (sec.  3). 

The  Queen,  by  and  with  the  advice  of  the  Legislative 
Council  and  Assembly  of  the  Province,  on  18th  Septem- 
ber, 1841,  made  a  law  entitled,  **  An  Act  for  the  protec- 
tion of  Copyrights  ia  this  Province*'  (4  &  5  Vic,  o.  61). 

By  section  2  of  the  act  last  mentioned,  '^  any  person  or 
persons  resident  in  the  Province,  who  shall  be  the  author 
of  any  book  or  books,  &c.,  which  may  be  now  made  or 
composed  and  not  printed  or  published,  or  shall  hereafter 
be  made  or  composed,  or  who  shall  invent,  design,  etch, 
engrave,  *  *  *  any  print  or  engraving,  *  *  *  shall 
have  the  sole  right  and  liberty  of  printing,  re-printing, 
publishing,  and  vending  such  book  or  books,  &c.,  in  whole 
or  in  part,  for  the  term  of  twenty-one  years  from  the 


time  of  recording  the  title  thereof  in  the  manner  after 
mentioned,'' 

By  section  5  of  the  same  act.  it  is  enacted,  that  "  no 
person  shall  be  entitled  to  the  benefit  of  this  act  unless  he 
shall,  before  publication,  deposit  a  printed  copy  of  the  book 
or  books,  &c.,  in  the  office  of  the  Rigistrar  of  the  Province, 
which  officer  is  hereby  directed  and  required  to  record  the 
same  forthwith,  in  a  book  to  be  kept  for  that  purpose,"  in 
a  given  form  of  words ;  and  by  section  6,  that  ^^  no  person 
shall  be  entitled  to  the  benefit  of  the  act,  unless  he  shall 
give  information  of  copyright  being  secured,  by  causing  to 
be  insertrd  in  the  several  copies  of  each  and  every  edition 
published  during  the  term  secured,  on  the  title  page  or 
page  immediately  following  it  if  it  be  a  book,  the  following 
words,  **  Entered  according  to  act  of  the  Provincial  Legis- 
lature in  the  year ,  by  A.  B.,  in  the  office  of  the 

Rigistrar  of  the  Province  of  Canada.'* 

It  is  manifest  upon  a  perusal  of  the  act,  tliat  it  was 
intended  for  the  sole  benefit  of  authors  being  residents  of 
the  Province ;  British  and  Foreign  authors,  so  far  as  this 
act  was  concerned,  were  left  without  protection. 

On  28th  July,  1847,  the  10  &  11  Yic,  cap.  28,  was 
passed  by  the  Provincial  Legislature.  It  was  entitled, 
<<  An  Act  to  extend  the  Provincial  Copyright  Act  to  per- 
sons rtMideni  in  the  United  Kingdom  on  certain  condir 
tians/^  and  enacted,  that  <'  for  and  notwithstanding  any 
thing  in  the  said  Provincial  Act  contained,  the  provisions 
thereof  shall  be,  and  the  same  are  hereby  exteiicled  to  any 
person  or  persons  being  British  subjects,  and  residing  in 
Great  Britian  or  Ireland,  as  if  such  person  or  persons  were 
residents  in  this  Province.  Provided  alwa^s^  that  to 
entitle  any  such  literary  production  or  engraving,  as  in  the 
said  act  mentioned,  being  the  work  of  any  such  person  or 
persons  so  residing  in  Great  Britain  or  Ireland,  to  the  pro- 
tection of  the  said  act,  it  iftaU  be  printed  and  published  in 
this  Province,  and  ihali^  in  addition  to  the  words  directed 
to  be  inserted  by  the  6th  section  of  the  said  Provinciai 
Act,  and  immediately  following  threreafter,  contain  the 
name  and  place  of  abode  or  business  in  this  Province,  of 
the  printer  or  printers  and  publisher  or  publishers  of  every 
such  literary  production  or  engraving." 

So  far,  protection  was  given  to  British  authors  resident 
in  Great  Britian  or  Ireland ;  but  the  protection  was  only 
given  upon  certain  specified  conditions.  Neglect  to  com- 
ply with  these,  was  an  answer  to  any  claim  of  protection. 
The  conditions  were  reasonable,  viz.,  that  no  non  resident, 
even  though  a  British  subject,  should  have  copyright  in 
this  Province  unless  he  printed  and  published  his  work  in 
the  Province,  thereby  giving  some  employment  to  the 
people  of  the  Province,  and  in  order  to  avoid  mistake^ 
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stated  ID  a  conspioous  place  the  name  and  place  of  abode 
or  business  in  the  Province  of  the  printer  and  publisher. 

No  difficulty  could  arise  in  the  practical  application  of 
thb  act,  were  it  not  for  the  fact  that  five  years  previously 
to  its  paFsing^  the  Imperial  authorities  had  passed  an  act 
with  which  it  appears  to  be  in-  conflict.  We  refer  to  the 
£oglish  Act  5  &  6  Vie,  cap.  45,  passed  on  1st  July,  1842. 
It  enables  British  authors  residing  in  England  there  to 
obtain  copyright  of  their  works,  and  enacts  that  ^'  if 
any  person  shall,  in  any  part  of  tke  BritUh  dominions 
after  the  passing  of  the  act,  print  or  cause  to  be  printed 
either  for  sale  or  exportation,  any  book  on  which  there 
shall  be  subsisting  copyright,  without  the  consent  in  writ- 
ing of  the  proprietor  thereof,  *  *  *  such  offender  shall 
be  liable  to  a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  copyright)  to  be  brought  in  that  part  of 
the  British  dominions  in  which  the  offence  shall  be  com- 
mitted ;"  and  by  section  23  it  further  enacts,  '^  that  all 
Copies  of  any  book  on  which  there  shall  be  copyright,  &c., 
and  which  shall  have  been  unlawfully  printed,  &o.,  without 
the  consent  of  the  registered  proprietor  of  such  copyright 
shall  be  deemed  to  be  the  property  of  the  proprietor  of 
suoh  copyright,''  &o. 

This  act  is  not  restricted  to  Great  Britian.  It  is  made 
expressly  to  extend  "  to  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  to  every  pari  of  the  British 
daminumt^*  (section  29).  By  section  2  it  is  expressly 
dedared  that  the  words  ^'British  dominions,''  shall  be 
construed  ''  to  mean  and  include  all  parts  of  the  United 
Eangdom  of  Great  Britain  and  Ireland,  the  Islands  of 
Jersey  and  Guernsey,  all  parts  of  the  East  and  West 
Indies,  and  aU  the  colonies,  settlements,  and  possessions 
of  the  Crown,  which  now  are  or  may  hereafler  be  ac- 
quired." 

The  Provincial  Act  10  &  11  Vic,  cap.  28,  entitles  no 
work  of  a  British  author  resident  in  Great  Britain  to  any 
protection  in  Canada,  unless  upon  compliance  with  the 
terms  and  conditions  mentioned  in  the  act  already  noticed. 
Thus,  so  far  ns  the  Provincial  Act  is  concerned,  copyright 
in  England  is  clearly  not  copyright  in  Canada.  The  act 
allows  Canadians  to  print  and  publish  the  works  of  non- 
resident British  subjects  when  not  copyrighted  in  Canada, 
quite  as  much  as  the  works  of  non-resident  foreigners. 
The  English  Act  makes  such  printing  or  publishing  an 
offence  for  which  the  offender  is  liable  to  be  punished  by 
action  at  the  suit  of  the  English  author,  and  forfeits  the 
edition  printed  or  published  to  the  English  author. 

The  Imperial,  delegated  to  the  colonial  authorities 
powers  of  legislation,  but  these  powers  are  not  supreme. 
Power,  as  we  have  seen,  was  given  to  the  Colonial  Legisla- 
ture  to  make  laws  for  the  peace,  welfare,  and  good  govern- 


ment of  the  ProTinee — '^  such  laws  not  being  repugnant  to 
any  act  of  Parliament  made  or  to  be  made  (by  the  Imperial 
Legislature),  which  does  or  shall  by  express  enactment  or 
by  necessary  intendment  extend  to  the  Provinces  of  Upper 
and  Lower  Canada,  or  to  the  Province  of  Canada." 

Two  questions  therefore  arise.  Does  the  English  Aot 
5  &  6  Victoria,  cap.  45,  by  express  enactment  or  by 
necessary  intendment  extend  to  the  Province  of  Canada  ? 
Is  our  10  &  11  Vic,  cap.  28,  repugnant  to  the  5  &  6  Vic.^ 
cap.  45? 

It  is  abundantly  clear  that  as  Canada  was  at  the  time  of 
the  passing  of  the  5  &  6  Vic,  cap.  45,  not  merely  a  part 
of  the  British  dominions  but  a  British  colony,  Canada 
is  bound  by  that  act,  and  inasmuch  as  that  act  makes  it 
an  offence  in  the  colonies  to  re-print  or  re-publish  a  book 
copyrighted  in  Great  Britian  or  Ireland,  it  would  seem  tho 
British  copyright  proprietor  is  entitled  to  the  protection  of 
that  act,  although  he  neglect  to  comply  with  the  provisions 
of  our  10  &  11  Vic,  cap.  28.  Some  persons  may  read  onr 
10  &  11  Yic  ,  cap.  28,  as  being  cumulative  to  the  5  &  6 
Yic,  cap.  45,  instead  of  being  repugnant  to  it.  It  is  pos- 
sible that  the  acts  may  be  so  read^  bat  we  do  aot  clearly 
see  our  way  to  that  oonelusion. 


REPORTS  OF  THE  COURT  OF  ERROR  AND  APPEAL. 


Several  subscribers  have  urged  upon  ns  the  necessity  of 
regularly  reporting  in  the  columns  of  this  journal  the 
decisions  of  the  highest  court  in  Upper  Canada.  The 
expense  of  so  doing  would  be  great,  but  rather  than 
continue  to  allow  important  decisions  of  that  court  to 
remain  unpublished  we  would  be  inclined  to  undertake  the 
burthen  of  publishing  them  ourselves.  With  that  object 
in  view  we  hare  oaused  inquiries  to  be  made  in  the  proper 
quarter,  and  learnt  with  much  satisfaction  that  Mr.  Alex. 
Grant,  the  Reporter  of  the  Court  of  Chancery,  is  about  to 
commence  a  complete  and  regular  series  of  Error  and 
Appeal  cases,  including  all  cases  already  decided  and  not 
as  yet  published.  We  hope  that  his  enterprise  will  receive 
proper  support.  All  are  interested  in  the  decisions  of  that 
court  which  sits  in  appeal  on  the  decisions  of  the  two 
Superior  Courts  of  Common  Law  and  the  Court  of 
Chancery. 

SELECTIONS. 


FICTITIOUS  LEGAL  OASES. 


Coarts  of  justice  are  established  for  the  purpose  of  solviitg 

?[uestioDB  which  aotoally  and  bonA  fide  are  brooght  before  Ifama 
or  the  purpose  of  obtaining  a  decision  which  will»  whatever 
may  be  the  result,  unless  reversed  by  the  judgment  of  a  higher 
tribanal,  be  binding  upon  the  litigant  parties.    Courts  of 
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jujitice  are. not  boand  to  decide,  and  will  not  decide,  merely 
fictitioas  cases ;  they  will  not  permit  the  tricks  of  the  stage  to 
te  played  on  the  j  udtcial  for  urn.  Ho  wever  ardent  might  be  the 
desire  of  two  ingenious  conveyancers  to  have  a  knotty  point  of 
real  property  law  decided,  no  Courts  would  entertain  the 
qaoedoQ  if  they  were  aware  that  the  aoters  in  the  proceedings 
were  merely  imaginary,  the  facts  fictitious,  and  that  the  whoTe 
suit  was  taken,  not  from  real  life,  but  was  a  mere  scene,  got  up 
to  gratify  the  impeitineiioe  of  learned  cariosity. 

Moreover  although  the  facta  of  a  case  brought  before  the 
Court  be  true,  the  plaintiff  must  not  appear  in  a  fictitious 
character,  for,  when  discovered,  he  will  not  be  allowed  to  ob- 
tain that  relief  to  which  be  might  have  been  entitled  bad  his 
character  been  real,  and  not  assumed.  To  no  class  of  suits, 
perhaps,  do  these  remarks  more  forcibly  apply  than  to  those 
relating  to  public  companies.  In  a  proper  case  one  share- 
bolder  is  allowed  to  institute  a  suit  on  benalf  of  himelf  and 
the  other  shareholders  of  a  company ;  but,  ez  necessitate,  that 
constructive  representation  of  one  can  only  with  propriety  be 
allowed  when  lihe  nit  is  intended  to  be  bonft  fide  for  the 
benefit  of  those  whom  the  plaintiff  represents;  otherwise 
nothing  would  be  easier  than  tor  a  person  having  a  large  stake 
in  one  company  to  obtain  a  small  interest  in  another,  and  in- 
atUute  a  auit  ostenslb^  to  obtain  rdief  as  a  member  of  the 
latter  company,  when  in  reality  it  was  intended  merely  to  sub- 
serve the  interests  of  its  rival,  and  obtain  for  it  indirectly,  under 
a  finlsa  character  what  such  rival  company  could  not  obtain  if  it 
were  to  appear  as  plaintiff  in  its  true  eolonrs.  The  mere  faet 
that  a  person  has  a  share  in  one  company  is  not,  of  itself  alone, 
enough  to  enable  him  to  sustain  a  suit  nominally  on  behalf  of 
the  other  shareholders,  when  he  in  reality  is  acting  for  and  on 
behalf  of  the  interests  of  another  company. 

These  principles  have  been  clearly  laid  down  and  acted  upon 
by  the  Lord  Chancellor  in  the  recent  case  of  Forrest  v.  The 
Muushesier,  Shefikid,  and  Lmadnihire  Railway  Company  (7 
Jur.,  N.  S.,  part  1,  p.  887).  There  it  appeared  that  the  plain- 
tiff, a  Mr.ToTTeBt,  suinqonbehcU/ of  himsel/and  the  other  share^ 
helders,  instituted  a  suit  against  the  defendants,  the  Manches- 
ter, Sheffield,  and  Lincolnshire  Railway  Company,  to  obtain 
an  iniunction  against  their  employing  certain  steam-boats 
(which  they  were  obli^d  to  keep  for  the  purposes  of  a  ferry 
on  the  river  Humber)  in  eKcursion  trips  down  the  river.  The 
bill  alleged  not  only  that  tb^ee  excursions  were  ultra  vires,  but 
were  also  greatly  predjucial  to  a  certain  steam-packet  company 
called  •♦The  Gainsborough  United  Steam-packet  Company, 
Limited/'  of  which  the  plaintiff  was  a  large  shareholder.  The 
defendants  submitted  that  the  suit  was  not  for  the  benefit  of 
of  the  other  shareholders  of  the  company  on  whose  behalf  the 
plaintiff  sued,  but  was  instituted  solely  to  promote  and  serve 
the  interests  of  the  steam*packet  company,  and  that  all  the 
other  shareholders  of  the  defendant's  company  were  onoosed 
to  the  suit  ^^ 

The  motives  which  actuated  the  plaintiff  in  filing  the  bill, 
which  to  a  certain  extent  are  frankly  stated  in  the  bill,  appear 
ia  rather  an  amusing  and  somewhat  complex  form  in  his  cross- 
examination.  In  the  first  place,  he  admitted  that  his  interest 
in  the  packet  company  was  much  greater  than  his  interest  in 
the  railway  company.  lie  admitted  that  the  excursion  traffic 
had  been  continued  for  eight  or  ten  years.  One  objection  he 
had  to  the  excursion  traffic  waa,  that  the  boaU  were  running  on 
&indays  whieh  he  disapproved  of  from  a  moral  and  rdigious 
feeling.  Hie  principal  objeetiony  however,  was  to  the  injury 
done  to  the  packet  company,  of  which  he  was  a  director.  The 
directors  of  the  packet  company  had  "  direetoeP'  the  instUuiion  of 
the  suit,  and  indemnified  him  against  the  costs.  Sir.  J.  Romilly 
M.  R.,  dismissed  the  bill  with  costs,  upon  the  ground  that  what 
hmA  been  done  was  within  the  scope  and  powers  of  the  defen- 
dants. Upt>n  an  appoal  to  the  Lord  Chancellor,  his  Lordship, 
but  on  entirely  different  grounds  to  those  upon  which  the 
Master  of  the  Rolls  founded  his  judgment,  refused  the  appli- 


cation with  costs.     **  1  have  nothing  to  do,"  said  his  Lordship, 
'*  with  the  motives  of  men  suing  in  this  court.    If  they  come 
here  in  a  bunH  fide  character,  the  reason  for  their  coming  here 
is  a  matter  beyond  the  province  of  a  court  of  justice  to  inquire 
into.    But  if  a  man  comes  here  representing  to  me  that  be  is 
a  bon&  fide  shareholder  in  a  company,  and  that  it  is  the  bonft 
fide  suit  of  that  company,  and  it  turns  out  not  to  be  the  suit  of 
that  company,  but  in  reality  to  be  in  its  origin,  and  in  its  very 
birth  and  creation,  the  suit  of  another  company,  then,  I  repeal 
that  is  an  illusory  proceeding,  and  ought  not  to  be  attended  to 
by  the  Court.    The  well  known  words,  the  trite  quotation,  will 
occur  to  the  minds  of  those  who  hear  me — '  Fabula  non  est 
judicium,  in  scend,  non  in  foro  res  agitur.'    If  tlie  plaintiff  be 
permitted  to  asaume,  merely  for  the  purpose  of  coming  into 
this  court,  the  garb  of  a  shareholder,  but  at  the  same  time 
announces — '  This  suit  is  not  directed  to  the  purposes  of  that 
company ;  I  have  nothing  in  common  with  the  shareholders 
of  that  company ;  it  has  not  emanated  from  the  wish  of  the 
shareholders ;  it  does  not  emanate  from  me  as  a  shareholder  ; 
it  is  not  my  act ;  I  am  directed  to  do  it  by  another  part^  and 
another  body  of  men'— then,  in  point  of  fact^  the  suit  is  not 
the  expression  of  his  own  will,  nor  is  it  the  legitimate  prose^ 
cution  of  his  own  interests  or  his  own  objects,  but  it  is  the 
prosecution  of  the  interests  and  objects  of  persons  who  have 
no  right  whatever  to  invoke  the  inteHerence  of  this  Court.   It  is 
most  desirable  that  suits  in  this  coart  should  really  be  that 
which  they  profess  to  be,  and  whenever  the^  are  found  to  be  tilth 
sory  proceedings  qf  the  character  1  have  described,  1  hold  it  the 
bounden  duty  of  the  Court  to  treat  them  as  a  mockery,  and  an 
imposition  on  the  Court,  and  to  deal  with  them  accordingly." 
We  entirely  agree  with  the  principles  laid  down  by  the  Lord 
Chancellor  in  this  important  judgment,  and  we  think  that  much 
good  will  result  from  their  being  carried  out  on  all  occasiona 
to  their  fullest  extent.    Their  application  may  not  be  devoid  of 
difficulties  in  many  instances,  because,  in  cases  of  large  oompar 
nies,  where  directors,  and  perhaps  a  large  and  influential  body 
of  their  supporters,  are  doing  all  in  their  power  to  divert  the 
capital  of  the  company  from  its  legitimate  purposes,  and  to 
employ  it  in  speculations  which  were  never  intended  upon  its 
formation,  it  is  but  just  that  individual  shareholders  should 
have  perfect  freedom  of  action,  and  sboald  have  power,  even 
though  possessing  shares  in  a  rival  company,  to  come  into  a 
court  of  equity,  and  ask  for  an  injunction  to  restrain  the  direc- 
tors from  such  misemployment  of  the  capital  of  the  company ; 
but  if  they  are  really  only  agents  of  another  company,  then 
the  mere  possession  of  shares  in  the  company  against  which 
they  seek  relief  should  not  give  them  a  right  to  it. 

The  cose  before  the  Lord  Chancellor,  both  open  the  plead- 
ings and  on  the  cross-examination,  was  a  very  dear  one.  ^  The 
plaintiff's  interest  in  the  rival  company,  from  bis  holding  a 
larger  stake  in  it  than  than  in  the  other,  was  evident.  The 
suit  was  directed  by  the  rival  company,  and  the  plaintiff  was 
indemnified  by  them  against  costs,  so  that  he  could  indulge  in 
the  luxury  of  litigation  without  dread  of  the  usual  and  greatest 
drawback  to  Its  enjoyment.  The  principles  laid  down  by  the 
Lord  Chancellor  might,  however,  be  well  applied  to  cases  where 
the  facts  against  the  plaintiff  do  not  stand  out  in  such  bold 
relief. 

Suppose,  for  instance,  it  appears  that  one  company  wishes 
to  restrain  another  company  from  carrying  on  a  business  which 
it  considers  to  be  prejudicial  to  its  own  interests,  and,  not 
being  able  to  do  so  direeUy,  does  so  indirectly,  by  instigating 
a  shareholder  to  take  proceedings  for  that  purpose ;  ought  such 
a  suit,  according  to  the  principles  laid  down  by  the  Lord  Chan- 
cellor, to  be  sucuessful  f  In  the  case  of  Colman  v.  The  EaUem 
Counties  Railway  Company  (10  Beav.  1)  this  objection  was 
taken  to  the  plaintiff,  but  it  was  not  successful ;  and  Lord 
Lan^ale,  M.  K,,  held  that  it  was  no  ground  of  personal  ex-, 
ception  to  a  shareholder  coming  forward  as  plaintiff  in  such  ^ 
case,  that  "  he  had  been  instigated  to  institute  his  suit  by  another 
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company,'^  With  regard  to  that  case,  the  Lord  Chancellor, 
witboat  certainly  expressing  any  approval  of  it,  di^tingaishes 
it  from  the  case  before  him,  observing,  that  if  the  proposition 
of  Lord  Langdale  were  limited  to  the  extent  to  which  the  words 
in  which  it  is  expressed  go,  there  might  be  no  exception  to 
that  proposition ;  but  onaoubtedly  he  would  not  assent  to  it 
H  carried  one  jot  beyond  those  limits. 

From  these  observations  of  the  Lord  Chancellor  we  hope  to 
see  the  principle  he  has  laid  down  in  Forrest  ▼.  Tlte  Manches 
ier,  Shdfiddt  and  Linccinshire  Railway  Company  acted  upon 
in  the  decisions  of  the  Court  of  Chancery,  as  far  and  as  exten- 
sively as  they  possibly  can  be,  consistently  with  the  right  which 
individual  members  of  a  company  have  to  protect  their  own 
interests  by  bon&  fide  proceedings ;  and  that  companies, 
whether  they  are  actuated  by  religious  or  commercial  motives, 
or  both  of  them,  will  be  warned  that  they  cannot,  by  assuming 
the  garb  of  a  shareholder  of  a  rival  company,  or  by  employing 
him  as  their  tool,  attain  those  ends  which  they  could  not  do 
in  their  real  character. 

The  principle  might  also,  we  think,  be  more  extensively  ac- 
ted upon  by  the  Legislature  than  it  has  been,  and  that  every 
means  should  be  taken  to  prevent  suits  in  courts  of  justice 
being  commenced,  except' for  the  interests  of  those  on  whose 
account  they  are  nominally  instituted.  Administration  suits, 
for  instance,  in  the  Court  of  Chancery,  have  not  always  been, 
and  are  not  always  now,  instituted  either  for  the  benefit  of  cre- 
ditors or  the  estate  to  be  administered.  But  perhaps  the  most  in- 
iquitous law  proceedings  ever  tolei:ated  by  courts  of  justice, 
or  borne  for  a  long  period  by  a  putient  people,  are  those  in 
which  companies  are  wound  up.  Can  no  additional  security 
be  imposed  against  such  proceedings  being  wantonly  under^ 
taken  and  recklessly  carried  out  T  How  ofton  have  they  been 
commenced  and  carried  on  br  the  mere  nominees  of  those  who 
profit  by  them,  ostensibly,  indeed,  for  the  payment  of  creditors 
but  in  reality  for  the  creation  of  costs,  the  apparent  movers  in 
the  proceedings  being  the  mere  puppets  of  those  undertaking 
the  profitable  process  of  winding  up  the  affairs  of  share- 
holders unfortunate  in  the  olject  of  their  speculation,  but 
doubly  unfortunate  in  falling  into  the  hands  of  the  winding 
up  fraternity. 

A  correct  return  of  all  the  cases  in  which  the  operation  of 
winding  up  companies  has  been  performed,  giving  the  names 
of  the  operators,  the  amount  distributed,  and  the  cost  of  distri- 
bution, with,  perhaps,  a  few  other  details,  would  form  a  very 
instructive  commentary  upon  the  evils  of  allowing  any  person 
constructively  to  represent  others,  except  in  those  oases  where, 
to  use  the  words  of  the  Lord  Chanceiler,  the  suit  is  a  bon& 
fide  one,  faithfully,  truthfully,  and  sincerely  directed  to  the 
benefit  and  interest  of  the  persons  whom  the  party  originating 
each  prooeedings  daims  a  right  to  represent — JmUU 
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THE  LAW  AND  PBACTICE  OF  THE  UPPER 
CANADA  DIVISION  COIJIITS. 

{Continued  from  page  262.) 

The  power  to  hold  a  eoart  is  nothing  but  a  delegation  of 
an  authority,  and  when  the  time  and  place  for  holding  it  is 
appointed,  in  the  delegation  thereof,  the  direction  must  of 
course  be  followed,  or  all  acts  not  in  accordance  with  the 
provision  will  be  void. 


In  the  old  Court  of  Requests  Act  the  days  of  sitting 
were  fix«»d  by  statute.  By  the  Act  regulating  the  Dirisioa 
Courts,  neither  the  times  nor  places  of  holding  tbe  courts 
are  appointed.  If  no  provision  respecting  sittings  mm 
eostoined  in  the  Aot  the  judges,  by  their  antlioritj  as 
judges,  would  doubtless  have  the  determining  when  and 
where  courts  wore  to  be  held,  subject  to  the  control  of  the 
superior  oottrts  of  eommoD  kw.  Bot  the  Ad  expressly 
confers  the  necessary  power,  as  will  bo  seen. 

The  general  provisioB  as  to  the  times  when  end  the 
places  where  the  courts  are  to  be  held  is  contained  in  sec. 
6,  which  enacts  as  follows  : — 

A  coort  shall  be  holden  in  each  division  rmct  in  every 
two  months^  or  oftener,  in  the  discretion  of  the  senior  or 
acting  coBoty  judge ;  and  the  jmdge  may  appoint  and  firooi 
time  to  time  alter  the  times  and  places  within  such  divisions 
when  and  at  wbioh  sucb  courts  shall  be  holden.  Section 
d  also  provides,  that  tiiere  shall  be  a  eoart  in  every  <nty 
and  county  town ;  and  section  7,  before  noticed,  enables 
ihe  Goveroor  to  make  special  order  raspecting  the  holding 
of  certain  courts  where  the  amount  of  business  in  the 
division,  or  its  peculiar  situation,  renders  frequent  courts 
annecessary.  '^ 

Where  no  order  has  been  made  under  section  7  for 
holding  the  courts,  the  appointment  of  sittings  or  days 
when  the  courts  in  eaeh  judicial  district  are  to  be  holden 
belongs  to  the  judge,  and  are  fixed  at  his  discretion,  sub- 
ject to  the  direction  (in  sec.  6)  that  in  each  division  a  court 
shall  be  holden  once  in  every  two  months.  In  like  manner 
the  judge  has  the  sole  power  of  appointing  the  places 
where  the  courts  are  to  be  held  within  each  division. 

The  direction  in  sec.  6  calls  for  some  observation,  viz. : 
''  A  court  shall  be  holden  for  each  division  once  in  evety 
two  months,''  that  is  to  say,  not  in  every  three  months, 
nor  in  every  six  months  (quarter  or  half  year),  but  one  in 
every  two  months^  or  in  every  sixth  of  a  year.  The  year 
is  thus  regarded  as  divided  into  six  parts  or  periods  of  two 
months  each ;  and  at  some  convenient  time  in  each  of  these 
periods  a  court  is  to  be  held,  but  not  necessarily  at  regular 
intervals  or  a  periodicity  of  two  months  fixed.  This  is  the 
plain  and  ordinary  sense  of  the  words  '<  once  in  every  two 
months,"  t.  e.  oalender  months  (Interpretation  Act,  sec. 
18).  Indeed  it  would  not  be  possible  to  comply  strictly 
with  a  provision  to  hold  sittings  at  regular  intervals  and 
stated  days,  for  the  day  might  fall  on  a  Sunday  or  legal 
holiday,  and  besides  the  judge  is  also  sole  judge  of  the  local 
courts  of  record,  the  terms  and  periods  of  sitting  of  which 
are  fixed  by  statute,  and  no  arrangement  could  be  made  for 
so  holding  the  Division  Courts  that  would  not  conflict 
therewith.  Therefore  the  necessity  for  leaving  to  the  judge 
the  power  of  appointing  the  sittings  for  such  days  in  the 
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two  months  as  Will  not  conflict  with  his  engagements  in 
other  courts  of  superior  jurisdiction^ — such  days  as  will 
best  square  with  local  considerations  and  the  public  inter- 
ests. In  general  the  practice  is  so  to  arrange  the  sittings 
as  to  avoid  as  much  as  possible  having  them  at  the  busy 
times  of  the  year — seed-time  and  harvest — in  country 
^ces. 

A  court  may  in  certain  oases  be  held  on  a  day  di£ferent 
fVom  that  appointed,  and  if  the  judge  or  acting  judge  does 
not  arrive  at  the  appointed  hour  parties  should  wait  until 
eight  o'clock  in  the  afternoon  of  the  same  day,  when  an 
adjournment  will  be  made  by  the  clerk. 

The  20th  section  of  the  Act  provides  as  follows,  viz. : — 
In  case  the  judge  or  the  acting  judge,  from  illness  or  any 
casualty,  does  not  arri?e  in  time,  or  is  not  able  to  open  the 
court  on  the  day  appointed  for  that  purpose,  the  clerk  or 
deputy  clerk  of  the  court  shall,  after  eight  o'clock  in  the 
ailernoon,  by  proclamation  adjourn  the  court  to  an  earlier 
hour  on  the  following  day,  and  so  from  day  to  day  adjourn- 
ing over  any  Sunday  or  legal  holiday  until  the  judge  or 
acting  judge  arrives  to  open  the  court,  or  untU  he  receives 
other  directions  from  the  judge  or  acting  judge. 

The  places  where  the  Division  Courts  are  to  be  held  aie< 
appointed  by  the  judge,  and  may  by  him  be  altered  from 
time  to  time,  but  not,  it  is  apprehended,  while  summonses 
are  current  for  the  attendance  of  parties  at  a  particular 
pUce,  unless  indeed  it  becomes  impossible  to  hold  a  court 
there.  For  in  such  case  even  where  the  place  of  holding 
the  court  is  appointed  by  Act  of  Parliament  the  judge 
would  have  the  power  by  implication  of  law  to  remove  it, 
(<i  Bulstr.  268,)  and  under  the  Division  Court  Act  having 
himself  the  power  of  appointing,  the  judge  it  is  appre- 
hended would  clearly  have  authority  to  dter  or  remove ; — 
but  in  either  case  due  notice  should  be  given  to  the  parties 
who  are  bound  to  attend  the  court,  and  the  place  should  be 
within  the  limits  of  the  particular  divisioa. 

In  acting  under  this  clause  the  convenience  of  those 
having  business  in  the  court  should  be  a  chief  consideration 
in  determining  the  position  and  the  centre  of  population, 
rather  than  the  spot  equally  distant  from  the  outside  limits 
of  a  division,  seems  the  most  eligible  place  for  holding  the 
sittings. 

I£  there  be  a  town  or  village  in  the  division  it  will  in 
general  be  found  the  best  place ;  if  a  city  or  county  town 
lies  therein  the  statute  is  imperative,  and  the  court  must 
be  held  there. 


We  agree  with  one  of  our  correspondents  that,  as  respects 
the  Division  courts,  the  Legislature  might  very  well  have 
left  the  duty  of  certifying  to  the  clerk  who  knows  all  about 
a  suit  from  first  to  last.  But  we  suppose  that  as  the  enact- 
ment is  intended  to  apply  to  executions  from  all  the  courts, 
and  as  the  clerks  of  the  superior  courts  know  next  to 
nothing  of  the  nature  of  the  suits,  the  intervention  of  the 
ju4ge  was  found  desirable. 

The  judge  merely  acta  upon  the  evidence  of  the  fact, 
necessary  to  bring  the  case  within  the  statute.  This  evi- 
dence may  be  his  own  actual  judicial  knowledge,  from 
having  tried  the  case,  for  instance — the  original  papers 
produced  for  his  inspection — the  certificate  of  the  clerk — 
or  the  affidavit  of  the  plaintiff. 

In  executions  upon  transcript  of  judgment,  the  judge  of 
the  Home  county  may  certify  upon  his  knowledge  of  facts, 
on  the  fiiith  of  which  the  judge  of  the  foreign  would  cer- 
tify upon  the  execution.  But  in  these  cases,  the  better 
mode  seems  to  be  an  affidavit  from  the  plaiatiff  or  his  agent 
We  continue  to  think  that  the  certificate  should  be  endorsed 
upon  the  execution,  before  it  is  placed  in  the  buliff's  hands 
for  execution. 

To  ihe  EdUars  of  the  Law  Jwmat. 

Gbntlxmsn, — ^In  your  October  nnmber  you  have  noticed 
(page  262)  "  The  Law  of  Exemption/^  and  as  yon  have  asked 
to  be  informed  what  is  the  practice  in  other  counties,  under 
the  act  of  last  session,  cap.  27, 1  write  to  explain  the  practice 
in  this  county.  So  soon  as  tiie  act  was  omcially  known  by 
the  judee,  he  directed  the  clerks  to  endorse  a  certificate  on  the 
baoK  or  any  execation,  which  was  intended  to  be  used  under 
the  provisions  of  the  act,  oertiMng  that  the  debt  was  con- 
tracted before  the  19th  May,  18o0 ;  and  upon  the  production 
of  such  an  execution  before  him  he  would  endorse  the  neces- 
sary certificate.  In  pursuance  of  this  direction,  I  endorse  en 
every  execution  I  issue,  on  judgment  for  debt  contracted  before 
that  date  as  follows : 

''  I  certify,  that  the  claim  in  this  cause  was  upon  a  promis- 
sory note  made  by  defendant,  dated  September  Sth,  1858.^' 

A.  B.  C,  CUrh. 

If  anything  shall  arise  by  which  the  judge's  certificate  will 
be  required,  the  bailiff  can  transmit  the  execution  to  the  judge 
accompanied  with  his  own  or  the  application  of  the  plaintiff, 
upon  which  the  judge  will  act 

Yours  truly,  A  Olkxk. 


LAW  OF  EXEMPTION  FROM  SEIZURE. 
The  following  communications,  received  from  two  atten- 
tive and  well-informed  correspondents — ^both  clerks — speak 
for  themselves. 


3b  ihe  Editore  of  ihe  Law  Journal, 

GxNTLEHEN,  —  lu  your  last  number  I  observe  your  very 
appropriate  remarks  respecting  the  Exemption  Law  as 
amended.  Tou  are  perfectiy  correct  in  saying  that  it  was  a 
great  injustice  in  mwng  the  act  applicaple  to  debts  previ- 
ously contracted.  However,  the  Legislature  of  last  session 
very  wisely  did  away  with  the  retrospective  feature,  which 
has  enabled  many  plaintiffii  in  my  court  to  collect  judfi^ments 
from  debtors  who  were  much  more  able  to  pay  them  than  the 
unfortunate  creditor  was  to  lose. 

I  think  it  a  useless  feature  in  the  amendment  requiring  the 
judge's  certificate  to  tiie  execution,  as  the  clerk's  certificate 
would  have  answered  every  purpose,  and  would  have  saved 
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miMh  delay  and  trouble  to  the  jodge.  The  mode  of  getting  the 
judge's  certificate  upon  the  execntione  in  this  connty  is,  I 
think,  as  easy  and  correct  a  system  as  can  be  adoptea,  yiz. ; 
An  exeention  creditor  goes  to  the  clerk  and  orders  ont  the 
exeoDtion,  and  wants  the  judge's  oertifieate  endorsed  thereon. 
The  clerk  turns  to  the  suit,  makes  OQt  the  execution,  and,  if 
judgment  were  obtained  since  I9th  Mat,  1860,  and  examines 
the  original  claim,  which  shows  when  the  debt  was  oontracted, 
takes  the  necessary  postage  from  plaintiff,  and  transmits  the 
execution  by  first  mail  to  the  judge,  tolling  the  judge  that  the 
debt  for  whioh  the  enclosed  execution  was  issued  was  contract- 
ed before  the  19th  May,  1860.  If  the  judgment  was  obtained 
l)efore  ^at  time  it  is  so  stated  in  the  body  of  the  execution, 
and  no  certificate  is  required  from  the  clerk,  except  that  the 
judgment  is  not  for  tort,  Ac,  which  I  think  certainly  the  best 
eyiaence  the  judge  ean  haye  necessary  for  his  order,  as  the 
clerk  cannot  err  as  to  the  dato  of  the  contraction  of  the  debt 
Why  not  then  allow  the  clerk's  certificate  upon  the  execution 
to  answer  eyery  purpose,  inasmueh  as  the  judge  has  to  be 
be  guided  by  the  clerk's  certifioato  before  be  endorses  the 
execution  ?  My  court  is  only  20  miles  from  the  judge,  with  a 
a  daily  mail,  and  it  takes  till  the  third  day  after  mailing  the 
execaUen  to  the  judge  to  get  it  back,  with  the  judge's  eertifl- 
oato  ready  for  the  bailiff;  which  delay  often  is  to  the  predju* 
dice  of  the  execution  creditor,  as  many  persons  have  plenty 
of  property  one  day,  and  two  or  three  oays  afterwards  ha?e 
none. 

It  eertainly  cannot  be  argued  that  to  simply  allow  the 
clerk's  certificate  upon  the  execution,  would  be  placing  too 
much  power  in  their  hands ;  if  so^  then  it  is  eoually  wrong 
for  a  derk  to  issue  any  process  without  an  oraer  Irom  the 
judge.  _  If  a  clerk  would  make  a  false  statement  upon  the 
execution  he  would  do  so  to  the  judge,  which  would  not  occur 
without  some  exposure.  For  instance:  supposing  a  clerk 
misinform  the  jud^,  and  procure  his  order,  I  ask,  when  the 
bailiff  went  to  levy,  if  he  (the  debtor)  would  not  know  at  once 
when  the  debt  was  contracted  ?  and  if  he  was  imposed  upon, 
would  Tor^  soon  ^o  and  see  the  judge  to  tell  him  that  he  liaq 
made  a  mistake  in  his  oertifieate;  and  if  correct,  I  fancy  it 
would  not  be  well  for  such  clerk.  And  just  the  same  would 
apply  if  clerks  were  empowered  to  make  the  certificate.  If 
any  clerk  would  certify  upon  an  execution  that  a  debt  was 
oontracted  before  the  19Ui  May,  1860,  and  the  bailiff  sell  under 
that  execution,  and  it  turns  out  Uiat  the  debt  was  contracted 
since  that  date,  I  apprehend  that  the  clerk  and  his  sureties 
would  be  liable  for  damages,  m  on  any  other  illegal  process. 

If  any  one  will  show  me  the  nse  of  imposing  all  Ibis  extra 
troqUe  upon  the  judge,  then  I  wiU  say  it  is  a  wise  enactment 

The  mode  I  haye  adopted  on  *'  transeripto  and  eertlfioatee  " 
to  other  conrte  is»  I  require  the  plaintiff  to  make  an  aftdayit 
that  the  "  debt  was,  ^.,"  whioh  I  attaeh  to  the  **  transcript 
and  certificate,"  requesting  the  olerit  to  wkom  I  send  it  to 
forward  said  affidayit  with  his  "execution  on  trafiscript"  to 
the  jud^e  in  his  county,  which  I  should  think  would  be  suffi- 
cient evidence  for  the  judge  to  grant  the  certificate ;  which  I 
think  a  much  shorter  process  than  for  the  clerk  to  mail 
it  to  the  home  jodgjs  tor  his  certificate,  who  would  haye 
to  remail  it  again  to  the  foreign  clerk,  and  for  the  foreign 
clerk  to  mail  again  to  his  jud^e,  &o.  Furthermore,  a  judge 
is  not  asked  by  the  act  to  certify  only  upon  the  execution,  and 
upon  a  transcript  going  to  another  county.  I  don't  see  how 
the  judge  of  the  county  where  the  judgment  was  obtained 
could  be  called  upon  to  make  any  certificate. 

As  you  yery  kindly  solicited  remarks  from  oerraspoadento 
on  this  subject,  I  haye  token  the  liberty  of  sending  you  the 
foregoing  for  publication. 

Yours,  Ac., 

CuiK  6th  Piy.  OovKT,  Co.  Nobiolk. 


T»  Uu  JBdUcTM  0ftke  Lam  JammaL 

QiNTuevXM : — ^As  your  Journal  is  the  only  medium  through 
which  unfortunate  country  law  praetitioners  ca|i  acquire  any 
yaluable  information  upon  the  practice  of  the  Diyision  Courts ; 
and  as  you,  hitherto,  haye  alwa^  eyinced  a  great  readiness  to 
deyoto  time  and  space,  for  any  thing  pertahring  to  these  Courts, 
I  without  any  hesitotion  ask  your  opinion  upon  the  proptr 
practice  in  the  following  case : — 

A  has  a  claim  against  B  for  damages  to  the  extent  of  $40, 
and  also  a  claim  agalnal  the  same  peraoa  for  $100,  for  rent 
due  on  a  lease.  From  his  position  ke  was  obliged  to  sue  on 
both  claims.  De  brought  his  action  for  damages  at  one 
court,  and  at  the  following  oonrt  sued  for  bis  rent.  The  Judge 
decided,  that  under  the  d9th  clause,  cap.  10,  Con.  Stat.  U.  CI. 
the  plaintiff  (A)  was  barred  from  suing  on  his  claim  for  rent, 
as  he  considered  that  the  bringing  of  two  actions  was  a  dind- 
ing  of  the  cause  of  aetion,  within  the  meaning  of  this  seotiout 
hpTding  Uiat  the  word  *'  cause"  vutMt  eotises. 

Is  S  a  dividing,  where  there  are  iioo  distinct  causes  of 
aetion  f  Yours,  Ac., 

Noy.  6th,  1861.  Ai»nu. 

[The  words  "  cause  of  action,^'  as  used  in  the  section  to 
whinb  our  oorrespondent  reforpi*  mean  **  oaaae  of  one  aetioii ;'' 
and  no  court,  to  our  knowledge,  has  yet  gOM  the  length  of 
saying  that  when  two  causes  of  action  mof/  be  joined  they  must 
bejoined.  We  refer  to  JV^Js  y.  .SOiw,  1  D.  A;  L.  163 ;  AtmsUU 
y.  ibirsU,  19  St  J.  Ex.  362;  Orimsbff  v.  Avkrefd,  1  Sx.  407  ; 
Wickham  y.  Lee,  12  Q.B.  821 ;  Kempton  y.  WUeu,  9  C.  B,  719; 
Bonsey  y.  Wordsworth,  18  C.  B.  525.— Sns.  L.  J.] 
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fypmriai  ly  OsittRerBia  JUmuumt,  Siq^ 
la  TUB  MATTaa  or  tbx  Junoi  or  thb  Cooxtt  Coumv  oy  Blgih . 


A  gvnlBbM  miinmoiui  baring  lonied  In  a  aonnt j  oonrt  tolL  on^  E.  cfaqpad  it  •• 
ttJgnm  <]f  thm  jntemmift  dbblor,  aiul  Is  SMww  U  Wt  <lM»  SB  fSMwtt  was 
filed  from  which  It  would  appear  that  the  Jndge  was  Interetied  wUh  H.  In  h|» 
ctiUa.  ItoUMnAMUsMltoacievtawlBtlnmatttr.tnSsftnrMtMitlsaSM- 
qnent  meetlngi  slgnea  a  nMoonundnm,  stating  ai  an  Mdttlmtal  itsmm  9at 
NtaSsg  t»jnMMd  tb«  ftot  Iki*  H.  wu  hto  hna»rte4av. 

Tba  oonrt  nnder  these  cireonwtfnrn  reAaeed  a  awndamae  to  eonpel  the  Jodga  to 

'  ^         ***"  (ButerTtein,aftyk^lS6L 

In  Hilary  term  last  Jtieharda,  Q.  C,  obtained  a  rule  ntfi  callhig 
npon  Mr.  Hnghes,  as  jndge  of  the  connty  court  of  the  connty  of 
Elgin,  to  shew  caase  why  a  irrit  of  laandainns  shonkl  net  issne 
commanding  him  to  grant  a  summons  as  each  judge  to  one  John 
Allworth,  in  a  snit  in  the  s^d  oonrt  wherein  AUworth  was  plain- 
tiff and  one  Wegg  and  others  defendants,  and  one  Patrick  Borke 
was  gamisbee,  and  to  proceed  npon  and  dispose  of  the  spplioation 
according  to  the  289th  and  following  sections  of  the  Common  Law 
Procedare  Act 

During  this  term  John  WiU^m,  Q.  C,  shewed  cause. 

The  facts  of  the  ease  are  fully  stated  in  tho  judgments. 

McIiBAS,  J.-4)n  this  application  affidaylls  haye  been  filed  with 
a  Tiew  to  infd^m  the  court  of  the  precise  state  of  the  prooeediogs, 
and  the  cause  of  staying  such  proceediDgs  in  the  oounty  court  of 
Elgin,  and  it  Is  not  difficult  to  peroeiye  that  much  of  the  dIfficaHy 
whioh  has  occurred  has  arisen  ft'om  the  terms  on  which  the  parties 
are  with  each  other,  and  which  it  is  much  to  be  feared  manifest 
themselyes  eyen  in  the  ordinary  proceedings  of  the  court 

In  this  case  an  order  was  applied  fbr  to  attaoh  a  debt  due  by 
one  Patrick  Burke  to  one  Asa  Howard,  to  answer  on  a  judgment 
rccoyered  by  John  Allworth  against  Asa  Howard  and  two  other 
parties.  The  usual  atteohing  order  was  granted  and  served  ofi 
Burke,  the  garnishee,  and  a  summons  calling  on  the  garnishee  to 
appesr  and  shew  cause  why  he  should  not  pay  oyer  that  debt,  or  so 
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raooh  as  was  necessary  to  satisfy  the  judgment  recoTered  by  All- 
worth  against  Asa  Howard  and  others.  At  the  time  appointed  Burke, 
the  garnishee,  appeared  before  the  Judge  of  the  county  court  in 
ofaambers,  pursuant  to  the  sammons.  He  admitted  that  there  was 
a  debt  of  a  oertain  amount  to  be  paid  by  him  to  Asa  Howard,  but 
alleged  that  it  was  only  payable  by  instalments,  for  payment  of 
which  the  time  had  not  arrived.  At  the  said  time  Mr.  Edward 
Horton  appeared  before  the  judge,  and  claimed  a  right  to  be  heard 
for  the  purpeee  of  shewing  that  the  debt  could  not  be  attached  at 
the  instance  of  AUworth,  or  any  other  execution  creditor,  on  the 
ground  that  it  liad  been  assigned  to  him,  Horton,  by  Howard, 
before  the  order  to  attach  had  been  issued  or  served.  The  right 
of  Mr.  Horton  to  appear  for  such  purpose  was  objected  to  by  Mr. 
Abbott,  attorney  for  AUworth,  and  by  Mr.  Stanton,  who  hod 
several  attaching  orders  for  the  purpose  of  attaching  part  of  the 
same  money  ia  the  hands  of  Burke. 

The  consideration  of  the  application  was  postponed  to  give  time 
to  consider  as  to  the  objections  urged  to  Mr.  Horton  having  a  right 
to  be  heard,  and  before  the  time  appointed  for  proceeding  with 
the  hearing  the  objection  was  abandoned  by  Messrs.  Abbott  and 
Stanton  ;  and  then  Mr.  Horton  produced  an  affidavit  shewing  that 
he  had  sold  some  lots  of  a  property  known  as  the  Thompson 
farm  to  Howard  ;  that  Howard  then  agreed  to  hand  him  over  the 
note  of  $500  which  he  held  against  Burke,  of  which  Horton  as  his 
attorney  was  to  collect  $200  to  pay  himself  for  the  lots,  and  the 
balance  to  be  applied  in  some  other  suit  in  Horton's  hands  for 
collection :  that  relying  on  this  arrangement  made  before  Howard 
absconded,  he,  Horton,  had  procured  conveyances  to  be  made  to 
one  Thompson,  to  whom  Howard  was  indebted,  at  the  request  of 
Howard,  the  purchaser  of  the  lots,  and  that  such  arrrangement 
appeared  in  Howard's  hand-writing  entered  in  a  book  in  his  own 
possession,  but  found  amongst  his  papers  by  his  wife  after  he  had 
absconded. 

Mr.  Abbott  then,  in  reply  to  Mr.  Horton's  claim  and  affidavit, 
filed  an  affidavit  of  his  own,  stating  that  Asa  Howard  absconded 
from  Canadii  some  months  previously:  that  a  short  time  ago,  and 
long  after  Howard  absconded,  Edward  Horton,  Esq.,  who  clained 
«  portion  of  the  money  due  by  the  garnishee,  Burke,  to  Howard, 
and  who  has  made  an  affidavit  in  the  matter,  told  him,  Abbott, 
that  he  did  not  hold  any  assignment  of  any  portion  of  the  moneys 
owing  from  the  said  Burke  to  the  said  Howard ;  that  he,  Abbott 
iras  informed  and  believed  that  the  Thompson  farm  mentioned  in 
the  affidavit  of  the  said  Edward  Horton,  including  the  two  town 
lots  therein  stated  to  have  been  sold  by  the  said  Edward  Horton 
to  the  said  Howard,  was  on  the  21st  day  of  March  last  the  proper- 
ty of  the  sud  Edward  Horton,  Edward  M.  Tarwood,  William  K. 
Kains,  and  David  John  Hughes,  Esquire :  that  they  were  then, 
and  liad  been  for  a  long  time,  and  still  were  the  parties  benefici- 
ally Interested  therein,  and  that  he  had  good  reason  to  believe 
that  the  name  Horton  &  Co.,  in  the  memorandum  referred  to  in 
the  said  affidavit  of  the  said  Edward  Horton,  meant  the  persons 
mentioned  in  the  fbregoing  paragraph. 

On  that  affidavit  being  read  the  judge  objected  to  his  name  being 
made  use  of  and  mixed  up  in  the  matter,  and  asked  Mr.  Abbott 
whether  he  meant  that  he  was  interested  in  the  application  which 
Iforton  was  making  to  prevent  the  order  being  made  for  paying 
over  the  money  to  Burke,  and  Mr.  Abbot  replied  that  he  had  made 
the  affidavit  to  contradict  the  affidavit  of  Mr.  Horton.  Mr.  Hughes 
then  stated  that  if  it  was  intended  to  be  alleged  that  he  was  inter- 
ested in  the  matter  he  could  not  proceed  any  further  with  it :  that 
if  he  was  interested  he  ought  not  to  proceed  with  it,  and  if  he  was 
not  that  affidavit  should  be  withdrawn ;  and  he  told  Mr.  Abbott  to 
enquire  from  his  brother-in-law  Mr.  Kains :  that  he  knew  every 
thing  about  the  purchase  of  the  Thompson  farm,  and  could  give 
every  information  on  the  subject ;  and  that  he  would  adjourn  the 
further  hearing  of  the  summons  till  he,  Abbott,  should  have  time 
to  enquire  on  the  subject  of  the  Thompson  farm,  and  ascertain  as 
to  the  alleged  interest  of  the  parties  therein. 

The  consideration  of  the  application  was  fVirther  adjourned,  and 
Mr.  Abbott  then  offered  another  affidavit  similar  in  all  respects  to 
the  other,  except  that  the  name  of  Mr.  Hughes  was  omitted,  and 
the  words  "  and  another*'  inserted  in  its  place.  The  judge  was 
requested  to  proceed  on  that  affidavit,  but  declined  doing  so, 
alleging  that  he  could  not  proceed  so  long  as  the  charge  of  interest 
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remained  directly  or  indirectly,  and  he  handed  back  the  papers 
which  had  been  laid  before  him  in  support  of  or  against  the  sum* 
mons  at  the  instance  of  AUworth.  Subsequently  an  application 
was  made  to  the  judge  to  allow  another  barrister  to  dispose  of  the 
matter,  but  Mr.  Ellis,  who  was  then  acting  for  Mr.  Horton,  would 
not  consent  to  that  course.  Finding  that  they  could  not  proceed 
to  get  an  order  for  their  clients  to  have  the  money  in  Burke's 
hands  paid  on  the  judgments  recovered  against  Howard,  Mr. 
Abbott  and  Mr.  Stanton  again  applied  to  Mr.  Hughes  to  proceed 
in  adjudicating  on  the  several  summonses  which  were  pending 
before  him,  and,  as  Mr.  Hughes  says,  they  did  so  in  a  menacing 
manner,  stating  that  Mr.  Hughes  compliance  vould  tave  more 
troubUsomt  proceedings,  while  they  allege  that  no  threat  of  any 
kind  was  used  by  either  of  tiiem,  and  that  all  that  either  of  them 
did  was  to  request  Mr.  Hughes  to  re-consider  the  proceedings. 

Mr.  Hughes  than  told  the  parties  he  could  proceed  no  Airthcr 
under  the  circumstances,  and  he  drew  out  or  dictated  a  statement 
to  the  clerk  of  Mr.  Abbott  or  Mr.  Stanton  referring  to  matters  of 
a  personal  nature,  and  the  unhappy  difference  existing  between 
them ;  and  then  for  the  first  time,  as  far  as  can  be  seen  from  the 
papers,  objected  to  proceed  on  account  of  Mr.  Edward  Horton 
being  connected  with  him  by  marriage,  and  Mr.  Horton  being 
personally  interested  in  the  result.  In  closing  this  paper  Mr. 
Hughes  makes  a  statement  amounting  to  a  species  of  irritating 
reply,  which  I  think  a  sense  of  his  own  position  ought  to  have  pre- 
vented his  making :  **  Having  said  this  much  I  am  now  prepared 
to  await  the  result  of  the  troublesome  proceedings  with  which  the 
parties  yesterday  thought  proper  to  alarm  me,  and  which  /  have  no 
doubty  indeed  I  have  too  much  reason  to  fed^  have  noi  been  forborne 
or  spared  on  my  tiecount,  or  from  any  apprehension  that  they  might 
be  troublesome  to  me." 

There  are  various  other  statements  and  accusations  contained 
in  the  affidavit  of  the  judge  to  compel  whose  action  in  a  portion  of 
his  judicial  duty  a  mandamus  in  this  case  has  been  applied  for, 
and  whatever  may  be  the  bitterness  of  feeling  or  the  hostility 
existing  towards  him  on  the  part  of  the  practitioners  making  the 
application,  there  is  too  much  reason  to  fear  that  there  is  not  a 
better  or  more  kindly  disposition  entertuned  towards  them  by  him. 
But  while  I  must  regret  the  existence  of  such  evident  hostility 
between  gentlemen  whose  professional  duties  must  bring  them 
very  often  together,  and  while  I  cannot  but  think  that  a  proper 
and  conciliatory  spirit  on  either  side  would  long  since  or  might 
certainly  long  since  have  led  to  the  removal  of  the  obstacles  which 
have  caused  a  stay  of  proceedings  undoubtedly  injurious  to  the 
parties  interested,  it  is  necessary  without  further  delay  to  decide 
whether  on  the  affidavits  before  us  a  mandamus  can  properly  be 
issued  to  compel  the  performance  of  those  acts  of  duty  which  the 
parties  desire  to  have  performed  by  the  judge  of  their  county. 

I  am  not  surprised  that  upon  the  reading  of  Mr.  Abbott's  affida- 
vit, stating  who  the  parties  were  in  whom  the  titie  of  the  Thomp- 
son farm  was  vested  on  a  particular  day,  the  judge  should  make 
the  enquiry  whether  it  was  intended  to  impute  to  him  on  interest 
in  the  sulject  matter  of  Mr.  Horton's  claim  to  the  monoy  payable 
by  Burke  to  Howard  for  certain  lots  of  that  farm  sold  by  Hortou 
to  Howard,  and  afterwards  conveyed  by  tho  proprietors  to  ouo 
Thompson  to  discharge  a  debt  of  Howard.  The  terms  of  that 
affidavit  are  such  that  it  is  difficult  to  imagine  what  other  object 
could  have  been  intended  by  it.  The  disavowal  of  that  object, 
while  Mr.  Abbott  declined  to  withdraw  that  portion  of  it,  which, 
as  it  appears  to  me,  was  useless  to  his  cose,  could  scarcely  remove 
the  impression  that  such  must  have  been  its  original  intention, 
and  while  that  continued  to  be  the  case,  I  cannot  say  that  the 
judge  acted  improperly  in  forbearing  to  act  in  a  matter  in  which 
a  charge  of  personal  interest  might  even  seem  to  be  fastened 
upon  him.  The  title  to  tho  Thompson  farm  might  bo  vested 
in  him  as  one  of  four  proprietors,  and  yet  he  might  not  be  inter- 
ested in  the  proceeds  arising  from  the  sale  by  the  managing  owner 
of  two  smaU  lots  worth  only  £50  together.  If  the  parties  were 
desirous  to  get  the  money  they  had  in  view  for  their  clienta  on  the 
attaching  order  they  might  surely  have  abandoned  such  an  affidavit, 
but  the  pertinacity  in  adhering  to  it  would  seem  to  indicate  an 
intention  to  compel  the  judge  to  abstain  from  adju(Ucating  on  the 
question  on  which  their  right  to  the  money  depended^  or  to  compel 
him,  if  ho  did  so  adjudicate,  to  submit  to  th9  charge  of  acting  in 
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his  jadieial  capacity  in  a  matter  ia  which  his  peracoal  interest  was 
ooDoerned. 

Then  ns  to  the  ground  assigned  at  so  Tory  late  a  period,  that  a 
brother-in-law  was  personally  interested  in  the  result,  and  there- 
fore Mr.  Hughes  could  not  further  entertain  the  application  pend- 
before  him,  that  must  certainly  be  a  sufficient  reason  for  declining 
to  act  as  a  judge.  l¥here  any  degree  of  relationship  exists  between 
a  judge  and  a  party  personally  interested  ia  the  UtigatioUf  the 
law  and  ordinary  propriety  will  prerent  the  judge  from  acting 
judicially  between  the  litigating  parties,  and  had  the  reason  been 
assigned  In  proper  season,  even  those  who  desired  to  proceed  with 
a  Tiew  to  have  an  order  for  the  payment  of  money  could  not  but 
ba?e  admitted  its  sufficiency,  and  would  have  proceeded  by  some 
other  means  to  obtain  their  end. 

As  the  matter  now  stands,  I  think  it  would  be  wrong  to  issue  a 
mandamus  to  compel  the  judge  on  this  occasion  to  proceed  in  a 
matter  which  a  judge  of  one  of  the  superior  courts  most  certainly 
would  not  feel  at  liberty  to  entertain  under  the  same  circumstan- 
ces. The  parties  may  apply  and  remove  their  suits  into  one  of 
the  superior  courts,  and  have  the  summons  for  the  payment  of  the 
money  by  the  garnishee  to  the  persons  claiming  it  on  their  execu- 
tions decided  by  some  judge  not  personally  interested  in  the 
amount,  and  not  connected  with  any  one  that  ia. 

I  think  that  the  rule  must  be  discharged  with  costs  because  long 
before  the  application  for  a  mandamus  was  made  the  parties  were 
aware  that  one  of  the  reasons  for  declining  to  proceed  was  the  near 
connexion  of  the  judge  with  one  of  the  parties  interested  in  the 
quesUoos  to  be  decided  on. 

Buazfs,  J. — The  purport  of  the  affidavits  upon  which  the  rule 
was  granted  is  as  follows:  on  the  1st  of  September,  1860,  an 
attaching  order  was  made  in  the  suit  of  Allworth  t.  Weg^^  ei  a^, 
attaching  a  debt  sud  to  be  due  by  Patrick  Baike  to  one  of  the 
defendants -in  the  cause,  and  by  summons  to  Burke  he  was  called 
on  to  shew  cause  why  he  should  not  pay  the  debt,  or  a  sufficient 
sum  to  pay  Allworth's  judgment.  On  the  8th  of  September,  Burke 
appeared  at  the  return  of  the  summons,  and  admitted  the  debt. 
At  the  same  time  Mr.  Edward  Horton,  an  attorney,  appeared 
before  the  judge  on  behalf  of  other  parties  who  claimed  a  right  to 
the  debt  80  attached  in  preference  to  Allworth.  The  matter  was 
adjourned.  On  the  17th  of  Noyember  the  parties  appeared  again 
before  the  Judge,  and  then  Mr.  Ellis,  another  attorney,  appeared 
on  behalf  of  Mr.  Horton,  and  the  Bank  of  the  county  of  Elgin, 
Mr.  Horton  then  claiming  the  aihount  doe  fh»m  Burke  as  assignee 
of  the  judgment  debtor— the  latter  having  absconded.  The  matter 
was  again  adjourned  till  the  24  of  November,  and  then  Mr.  Abbott, 
the  attorney  for  Allworth,  produced  an  affidavit  to  answer  Mr. 
Horton's  affidavit,  and  among  other  things  contained  in  it  was  a 
passage  explaining  how  the  judgment  debtor  became  indebted  to 
Mr.  Horton;  H  being  stated  in  Horton's  ^davit,  that  the 
judgment  debtor  had  bought  two  town  lots  on  the  Thompson 
Ikrm,  to  pay  for  which  the  judgment  debtor  had  assigned  to 
him,  Mr.  Horton,  the  debt  owing  by  Burke.  Mr.  Abbott  sUted 
in  his  affidavit  ho  was  informed  and  believed  that  the  Thompson 
farm  mentioned  was  on  the  21st  of  March,  1860,  the  property 
of  said  Edward  Horton,  £.  M.  Tarwood,  W.  K.  Euns,  and 
Mr.  Hughes  (the  judge).  The  judge,  Mr.  Hughes,  declined  to 
receive  the  affidavit  on  the  ground  of  his  name  being  mentioned 
in  it,  and  the  matter  was  then  adjourned  to  the  4th  of  December. 
Mr.  Abbott  then  proposed  to  put  in  and  use  another  affidavit, 
which  stated  that  die  Thompson  farm  was  the  property  of  **  Hor- 
ton, Tarwood,  Kains,  and  another,*'  but  the  judge  declined  to 
receive  that  also,  and  dismissed  the  parties,  and  marked  the 
summonses  thus,  **  I  decline  to  act  further  in  this  matter,"  and 
signed  the  same.  Ineffectual  attempts  were  made  to  induce  Mr. 
Hughes  to  take  up  the  consideration  of  the  matter,  and  he  finally 
made  a  memorandum  with  respect  to  ft  in  these  words ; 

"  January  80th. — In  the  absence  of  the  other  parties,  Mr.  Stan- 
ton and  Mr.  Abbott  applied  this  day  for  a  re-consideration  of  my 
declining  to  act  farther  in  the  matter  of  these  summonses,  in  order 
io  9ave  mon  troublesome  proceedings.  1  stated  I  would  hear  what 
they  they  had  to  say  on  the  subject  to-morrow,  when  the  other 
parties  are  present 

•*  January  81, 1861.— Mr.  Abbott  and  Mr.  Warren  appeared  for 
the  several  plalntifff,  and  Mr.  Ellis  for  the  Bank  of  the  County  of 


Elgin  and  Mr.  Edward  Horton.  Mr.  Abbott  suggested  that  if  I 
would  appoint  some  other  barrister  to  dispose  of  the  cases  they 
would  be  able  to  proceed,  bat  as  natters  now  staod  the  plaiBti& 
found  it  difficult,  and  were  debarred  of  their  remedy.  I  asked 
Mr.  Ellis  if  he  was  willing  that  sooie  other  barrister  diiMild  act  ia 
my  stead,  which  he  said  he  was  unwilliag  to  accede  to^  wheiwpott 
I  read  the  following: 

**  I  now  definitely  decline  to  iaterfere  fterther  ia  the  eonmder*- 
tion  of  these  summonses,  first,  for  the  reaaons  already  given  by 
me  when  I  last  declined  to  do  so^  and  because  it  has  baea  suggaal* 
ed  by  the  attorneys  for  these  plaiatiffs  that  I  am  persoaany 
interested ;  and  for  the  following :  becanse,  secondly,  I  find  Mr. 
Edward  Horton,  who  is  connected  with  me  by  marriage,  and  whoaa 
interest  Mr.  Stanton  and  Mr.  Abbott  have  cwMplained  that  I  f aver, 
is  personally  interested  in  the  reeuU :  thirdly,  and  lastly,  I  plaaa 
the  case  of  Foot  v.  Howard^  in  which  Mr.  Stanton  is  the  plaintiff'a 
attorney,  on  the  same  footing  as  AUworih  v.  Howard,  and  Lock  t. 
Howard^  because  Mr.  Stanton  placed  the  management  of  Foot  t. 
Howard  in  the  hands  of  Mr.  Abbott,  who  placed  them  all  on  tha 
same  footing  when  he  read  the  affidavit  which  suggested  ny 
interest  in  the  matter,  and  Mr.  Stanton  being  preeeot  sat  by 
giving  suggestions,  prompting  Mr.  Abbott,  and  no  doubt  acting  in 
consort  in  all  he  said  and  did  ;  and  it  is  too  much  for  ma  to  ba 
expected  to  believe  what  is  alleged  now,  that  he  did  not  so  act  in 
concert  He  should  have  foreseen  the  effect  of  Mr.  Abbott's  eoursa 
before  he  allowed  himself  to  be  committed  to  him. 

**  Having  said  this  much,  I  am  now  prepared  to  await  ^e  resnli 
of  the  troublesome  proceedings  with  which  the  parties  yesterday 
thought  proper  to  attempt  to  alarm  me,  and  whidi  I  have  no  doubt 
indeed  I  have  too  much  reason  to  fed,  have  not  been  forebonie  or 
spared  on  my  account,  or  from  any  apprehension  that  they  might 
be  *  troublesome*  to  me. 

**The  attorneys  acting  for  theae  plaintilEi  voluntari^  plaead 
themselves  in  the  present  attitude  towards  ngraeli^  and  however 
much  it  mi^  be  a  subject  of  regret,  I  can  only  say  it  has  been 
none  of  my  seeking,  and  that  if  these  plaintiffs  suffer  it  is  by  the 
action  of  Uieir  own  attorneys  in  making  improper  sugceetlons;  for 
I  cannot  allow  these  gentlemen  one  day  to  say  that  I  nntveraally 
show  partiality  to  another  attomc^y,  aad  allow  myself  on  another 
'  day  to  be  called  upon  to  decide  a  case  ia  which  a  relative  bj 
marriage  is  interested,  and  in  the  result  of  which  they  suggest  I 
am  myself  personally  interested,  so  as  to  open  a  door  to  further 
complaints  in  the  event  of  an  adverse  deeiaion«  thai  I  favonred 
that  relation,  or  attorney,  or  my  own  iatereat.  I  ooneeive  I  have 
no  right  to  bo  called  upon  to  decide  any  case  la  which  I  am  not 
firee  to  act  with  all  proper  discretioa,  and  to  give  a  dedsion  as  law, 
justice  and  right  may  dictate,  regardless  of  the  feelings,  opimona, 
to  interest  of  any  one,  or  in  which  my  motives  might  be  open  to 
question,  or  my  interfering  obnoxious  to  censure. 

<*  If  I  am  wrong  in  these  views  the  parties  have  their  remedfy, 
but  feeling  strongly  as  I  do  upon  the  impropriety  of  my  acting 
otherwise,  I  must  leave  these  matters  as  th^  stood  when  I  before 
declined  to  act  further  in  them." 

On  shewing  cause  several  affidavits  were  filed. 

The  facts  before  stated  are  not  denied  or  varied,  but  what  took 
place  at  the  different  meetings  is  given  more  fully.  Mr.  Hughea 
states  that  it  was  not  the  use  of  his  name  in  the  affidavit  which 
was  produced  at  the  meeting  of  the  24th  of  November  that  he  ob- 
jected to,  nor  did  he  oliyect  to  Mr.  Abbott  usiag  the  other  affidavit 
omitting  his  name.  He  says  he  asked  Mr.  Abbott  what  it  waa 
that  was  intended  by  the  affidavits,  aad  the  rt^ply  was,  that  it  vaa 
only  intenJed  to  contradict  Mr.  Horton.  The  judge  then  said, 
«<  Do  you  intend  to  state  that  I  am  interested  f  If  you  do^  I  can* 
not  go  further  in  the  matter ;"  or,  "  Do  tou  think  I  am  interest- 
ed r*  And  to  this  it  is  sUted  Mr.  Abbott  would  give  no  decided 
answer.  The  judge  then  further  added,  *•  If  I  am  interested,  aa 
is  suggested  by  the  affidavit,  thea  I  have  no  right  to  decide  tltia 
case ;  if  I  am  not  interested,  the  affidavit  should  be  withdrawn  ; 
but  with  that  affidavit  before  me,  implying  that  I  am  iaterested,  I 
will  go  no  further.  If  you  desire  it  I  will  enlarge  the  summons  to 
give  you  an  opportunity  to  inform  yoarsdf.  Your  brother>in-law» 
Mr.  Kains,  is  acquainted  with  the  whole  businesa,  and  can  give 
you  every  information."  All  this  is  confirmed  by  the  affidavit  of 
Mr.  Parke,  a  solicitor,  not  having  any  thing  to  do  with  any  of  the 
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bosiness  conneoted  with  the  suits  mentioned,  but  who  happened  to 
be  in  attendance  before  the  judge  on  the  24th  of  November,  npon 
another  matter.  Mr.  Parke  adds  in  hia  affidavit,  that  the  judge 
seemed  to  treat  the  matter  as  if  the  affidavit  stated  an  interest  in 
him,  and  when  the  question  was  put  to  Mr.  Abbott,  he  neither 
admitted  nor  denied,  nor  did  he  ezpliun  what  he  meant  by  it ;  and 
Mr.  Parke  aajs  he  was  under  the  impression  at  the  time  that  if 
Mr.  Abbott  had  disclaimed  any  desire  to  impute  interest  to  the 
judge,  or  had  withdrawn  or  explained  the  affidavit,  the  judge  would 
have  gene  on  with  the  matter;  but  it  was  enlai^ged  that  in  the 
meantime  Mr.  Abbott  might  satisfy  himeelf  with  regard  to  the 
judge's  interest.  What  took  place  on  the  4th  of  December,  the 
judge  says  was  this :  when  Mr.  Abbott  was  proceeding  to  argue  the 
matter,  the  judge  stopped  him  until  the  question  of  the  judge's 
interest  was  settled,  and  it  was  disclaimed  that  he  had  any  inter- 
est ;  whereupon  Mr.  Abbott  said  he  had  not  read  his  affidavit  to 
shew  that  the  judge  had  any  interest,  but  to  contradict  Morton's 
affidavit,  and  as  the  judge  did  not  like  his  name  used  he  would 
make  use  of  the  other  affidavit  in  which  his  name  was  omitted ; 
and  to  this  the  judge  remarked  that  it  was  only  dealing  with  the 
shadow  and  not  the  substance ;  what  was  required  was  a  disclaimer 
of  imputing  to  the  judge  that  he  was  interested  in  the  matter  he 
was  called  upon  to  abjudicate  about.  Mr.  Abbott  making  no  offer 
as  the  judge  says,  to  retract  the  suggestion  that  he  was  interested, 
he  declined  to  act  further,  and  so  eiKloned  the  summons. 

The  point  about  the  interest  of  the  judge  appears  to  be  this 
from  the  affidavits :  the  judge  and  Mr.  Horton,  and  the  other  two 
named  gentlemen,  joined  together  in  the  purchase  of  what  is  called 
the  Thompson  farm,  for  the  purpose  of  laying  it  out  into  village 
lots  and  selling  them.  Mr.  Horton  had  the  management  of  sell- 
ing the  lots  and  aceounting  to  the  others  for  their  different  shares 
of  the  purchase  money.  He  sold  two  of  the  lots  on  his  own  ae- 
coQttt  to  the  jndgment  debtor,  and  there  were  also  other  accounts 
between  them,  and  to  settle  up  all  the  matters  between  them,  and 
pay  fbr  the  lots,  as  Horton  contends,  the  judgment  debtor  assigned 
to  him  the  debt  due  by  Burke,  the  garnishee.  The  portion  of  the 
purchase  money  of  the  two  lots  whieh  would  be  going  to  Kains, 
one  of  the  proprietors,  has  been  settled  for  with  him  by  Horton, 
but  he  has  not  yet  settled  with  the  judge  er  Mr.  Yarwood  ;  and  as 
Mr.  Horton  atates,  he  will  aither  owe  each  of  them  a  share,  er 
they  will  be  entitled  to  take  an  equal  portion  of  the  land,  and  sell 
U  tor  their  own  benefit.  Evidently  the  question  nltimately  to  be 
deoided  will  be  whether  the  assignment  of  the  debt  doe  from  the 
gamiabee  to  the  judgment  debtor  was  made,  and  whether  done 
legally  to  vest  the  right  in  Horton  of  calling  npon  the  gamiahee  to 
pay  him.    The  judge  and  Mr.  Horton  are  brothers-in-law. 

There  an  many  things  in  the  affidayits  on  both  sides  which 
skew  thai  the  metnibers  of  the  profeeslon  at  St  Thomas  are  not 
only  not  on  good  terms  with  eadi  other,  but  are  also  at  variance 
with  the  ju^e.  fiueh  feelings  nev^r  conduce  to  the  ends  of  jus- 
tiee,  Iwt  on  the  contmry  often  thwart  it,  and  the  clients  are  made 
tho  victims  in  the  way  of  unnecessary  delays  in  the  transaction  of 
their  business,  and  their  pockets  suffer  by  both  unnecessary  and 
very  often  nnjitst  expenses,  incurred  in  prooeedtngs  having 
no  ether  end  lo  serve  than  mere  gratificadon  either  of  pride, 
envy,  or  malice.  I  do  not  intend  to  say  who  are  most  to  blame, 
or  who  are  most  in  the  wrong  on  this  occasion,  but  it  is  evident, 
I  think,  if  the  feelings  of  the  parties  beyond  Uie  mere  question 
in  the  case  itself  hi^  not  crept  into  it,  there  surely  ought  to 
have  been  no  difficulty  in  the  disposition  of  the  matter  upon  the 
summons.  Tlie  question  was  whether  Burke  should  pay  AUworth, 
the  judgment  ermtitor,  or  pay  Horton.  As  we  see  it  explained, 
whether  \lr,  Horton  would  have  to  pay  the  judge  a  proportion  of 
the  purchase  money  of  the  two  lots,  or  whether  the  judge  might 
sell  some  of  the  land  and  pay  himself,  was  not  of  the  slightest 
consequence.  Why,  therefore,,  Mr.  Abbott  should  have  inserted 
in  his  affidavit  any  account  of  the  manner  in  which  the  title  of  the 
property  was  held  it  is  difficult  to  perceive,  unless  his  object  was 
to  annoy  and  unnecessarily  mix  up  the  judge's  name  in  the  mat- 
ter. He  could  have  obtained  information  upon  the  point,  if  he 
bad  thought  it  necessary  that  he  should  have  the  matter  explained. 
The  judge  was  quite  right  in  putting  the  question  to  Mr.  Abbott, 
and  insisting  upon  an  answer,  as  to  whether  he  intended  charging 
him  with  having  an  interest  in  the  matter  to  be  disposed  of;  but 


then,  on  the  other  band,  if  the  judge  had  been,  perhaps,  a  little 
Irss  punctilious,  and  at  once  have  stated  what  now  appears,  and 
particularly  if  Mr.  Horton  had  stated  in  his  affidavit  what  the 
meaning  of  the  memorandum  of  Horton  &  Co.  was,  and  had  sta- 
ted what  appears  in  hia  affidavit  now,  that  he  sold  the  lots  on  his 
own  account,  we  might  have  been  spared  the  necessity  of  deciding 
an  unnecessary  dilute.  Then  again,  had  Mr.  Ellis,  who  repre- 
sented Mr.  Horton  and  the  bank,  accepted  the  offer  made  by  the 
other  side  of  withdrawing  the  consideration  of  the  matter  fnom 
the  judge,  and  left  it  to  a  barrister,  the  question  might  have  been 
decided. 

The  question  of  the  judge's  interest  being  removed  out  of  the 
way,  as  it  is  by  the  affidavit,  a  more  serious  one  remains,  and  that 
is  the  relationship  existing  between  the  judge  and  Mr.  Horton. 
The  interest  of  Mr.  Horton  was  not  that  of  an  attorney  in  his 
client's  business,  and  to  which  the  judge  alludes  in  his  memoran- 
dum of  the  81st  January  that  he  has  been  accused  of  favouring  by 
his  partiality ;  but  his  interest  was  direct,  which  was  to  be  deter- 
mined, that  is,  whether  he  had  or  not  a  valid  assignment  of  the 
debt  doe  by  Burke.  The  judge  might  well  be  excused  from  being 
called  on  to  determine  that  queetion  if  he  could  avoid  it. 

The  cose  of  Beeguet  t.  Lempriere  ^1  Knapp,  P.  G.  G.  876) 
throws  a  great  deal  of  light  upon  the  point  Among  the  questions 
brought  up  on  appeal  from  the  Royal  Court  of  Jersey,  one  was 
whether  one  of  the  jurats  who  sat  in  the  court  below  was  incapa- 
citated. He  had  been  objected  to  on  the  ground  that  his  first  wife 
was  aunt  to  the  respondent  Lempriere.  It  appeared  that  the 
wife  had  died  without  children  many  years  before,  and  that  the 
jurat  had  married  two  other  wives  afterwards,  by  whom  he  had 
had  children.  The  court  held  him  incapacitated  according  to  the 
law  of  Jersey. 

In  the  argument  of  that  case,  it  was  mentioned  thnt  Mr.  Jostiee 
Lawrence  on  one  occasion  refused  to  try  a  case  in  which  one  of 
his  relatives  WM  oonoemed,  though  he  was  not  inoapaoitated  by 
law  to  try  it 

The  question,  therefore,  now  Is,  whether  we  shoiild  laene  a  man- 
damns  to  compel  Mr.  Hnghee  to  proceed  in  a  matter  in  whieh  his 
brother-in-law  has  a  direct  .Interest  The  writ  of  mandamus  is 
not  a  writ  grantable  of  right,  bnt  is  a  prero^EatftTe  writ,  and  the 
absence  or  want  of  a  specific  legal  remedy  gives  the  oonrt  juris- 
diction to  dispense  it ;  and  if  there  be  a  legal  remedy,  either  «t 
common  law  or  by  act  of  parUameiit,  it  will  be  refused. 

Now,  when  we  look  at  the  oonstitntion  of  the  county  eonvt,  we 
see  that  the  crown  may  appoint  two  persons,  one  to  be  the  judge 
of  the  county  court,  and  the  other  to  be  the  junior  judge.  Of 
course  it  is  pn^vided  that  both  shall  reside  within  the  county, 
and  shall  not  practise  the  profession.  No  doubt  the  Crown 
would  not  desire  to  incumber  the  fee  fbud  with  the  appoint- 
ment of  an  additional  judge  to  a  county  where  perhaps  the  fund 
will  scarcely  pay  tbe  salary  of  one  judge,  but  I  am  not  sure  this 
court  ^outd  be  governed  by  such  a  consideration  of  the  subject 
It  BO  happens  that  the  county  of  Elgin  has  but  one  judge,  but  if 
another  were  appointed,  all  diffioulQr  in  the  way  of  the  parties  pro- 
ceeding wonld  at  onoe  be  removed. 

Then  again,  tbe  8th  section  of  the  act,  ch.  16,  of  the  Consolida- 
ted Acts,  0.  C,  provides  for  the  appointment  of  a  deputy  judge 
for  temporary  purposes,  allowing  him  to  practise  his  profession  in 
the  meantime.  The  question  upon  this  section  is  whether  such  an 
appointment  must  necessarily  bo  confined  to  tbe  case  of  death, 
illnees,  or  unavoidable  absence,  or  the  absence  on  leave  of  the 
judge.  It  may  be  that  it  would  be  held  to  be  so  confined,  and  yet 
it  may  be  urged  that  the  provision  should  l>e  eonstmed  liberally 
in  favour  of  justice,  and  to  enable  the  Crown  to  appoint  so  that 
justice  may  be  done. 

Whatever  may  be  thonght  about  either  of  these  courses  to  be 
attempted,  I  feel  clear  there  is  another  course  open  to  the  plain- 
tiff in  the  suit  in  the  court  below,  and  that  Is  to  apply  to  the  supe- 
rior court  for  a  writ  of  certiorari  npon  the  facts,  to  remove  the 
record  and  proceedings  to  the  superior  court,  In  order  that  justice 
may  be  done.  Mr.  Tidd  in  his  treatise  on  Practice,  (vol.  1,  9th 
ed.,  p  400,)  says :  **  And  in  cases  of  absolute  necessity,  as  where 
the  inferior  court  refuses  to  award  execution,  the  court  above  will 
grant  a  certiorari  after  judgment  for  the  sake  of  doing  justice  be- 
tween the  parties,"  and  for  this  he  quotes  1  Lil.  P.  B.  262,  268. 
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In  Arthur  t.  7*he  Commwionert  of  Sewfrt  in  Yorkshire,  (8  Mod. 
881)  the  eoort  vnes  this  tengvngs:  *<  It  is  true  where  a  man  is 
chosen  into  «n  office  or  placet  ^7  Tirtne  whereof  he  has  a  tempo- 
ral right,  and  is  deprired  thereof  by  an  inferior  jurisdiction,  who 
proceed  in  a  summary  way,  in  such  case  he  is  entitied  to  a  eertio- 
rari  ex  debito  Juititiae,  because  he  has  no  other  remedy,  being 
bound  by  the  judgment  of  the  inferior  Judicature." 

With  regard  to  Mr.  Hughes'  reason  for  not  proceeding  to  a<Qtt- 
dlcate  upon  the  summons  by  reason  of  his  relationship  to  Mr. 
Horton,  we  can  scarcely  be  expected  to  compel  him  by  mandamus 
to  do  that  which  I  have  shewn  a  judge  in  England  declined  to  do, 
and  which  has  also  occurred  more  than  once  in  this  proTiace. 
Anciently  a  judge  could  not  try  a  oiTil  or  criminal  case  in  the 
ceuBty  in  which  ho  was  bom  or  inhabited,  so  jealously  guarded 
was  the  admiaistratioii  of  justice,  bat  that  was  remedied  by 
Btotute. 

Rule  discharged. 

Vavivist  Bt  AL.  V.  Tiu  Bur?ALO  AMD  Laki  HuBO!f  Railwat 

COMPAHT. 

Jgrtemeni--CbmM(ruUum^liiiMliiie$  fir  MMi<yt  rteehtd  (y  pmtew,  and  ftrgoodt 

ntppUtd  to  iUawter. 

Defendaoti  entanid  Into  an  agrtemfliit  to  adTasee  mon^  (o  tbe  plalntUKi  to  eoabl^ 
them  to  proeun  a  iteamor  which  waa  to  r«n  In  eonDectkm  with  deHmdasti 
vailway,  an<t  guaranteed  tham  agaisat  laa  up  to  a  «p«clfl«d  ram,  Tba  aaraloKa 
of  tba  TM»el  wera  to  bo  aharad  aa  provided  ror ;  and  It  waa  agread  that  dafeDd- 
anta  should  name  and  pay  a  peraon  to  act  aa  pniver,  and  k«ep  an  accnrata  ae- 
aoont  of  the  raealpta  and  axpandftnre.  He  waa  to  ba  tnl^feet  to  their  anihorityy 
hnt  to  maae  with  the  captain  at  the  plaintlffa'  ezpenee. 

jaUd,  that  the  defendanta  weva  not  UaUe  to  aecoont  to  the  piatntUBi  for  moneja 
raoeiTed  hj  him  aDd  not  paid  orer. 

The  plafntUSi  alio  dataned  tar  gooda  rapplled  to  another  ateamer,  hot  It  waa  thewa 
that  thia  Teiaal  waa  eharteiad  to  one  W.,  who  ran  her  on  hia  own  aeooont,  e 


whieh  the  plaintlffi  had  notiee.    Bdd,  that  they  eonld  not  reeoTer. 

Aseumpsit  on  the  eommoB  counts.  Pleas,  neter  indebted,  pay' 
ment,  and  set-off. 

At  the  trial,  at  Gederich,  before  Draper,  G.  J.,  alter  the  pYain- 
tiffs  had  closed  their  case  and  the  defendants  had  examined  a  wit- 
ness, the  plaintiffs  agreed  to  take  a  non-suit,  with  leaTC  to  moTC 
the  court  to  enter  a  Tcrdict  for  them  for  the  three  first  items 
of  their  account.  No.  1,  for  f89.86c..  No.  2,  for  $11.87c.,  and 
No.  8,  for  $28,  amounting  together  to  $79.22c. ;  and  that  the 
affidaTits  of  J.  K.  Gooding  and  J.  L.  MoCormick  might  be  read  by 
the  court,  in  order  to  decide  as  a  Jury  would  decide  on  the  eridence 
therein  contained  whether  the  plaintiffs  were  entitled  to  such  ver- 
dict, and  to  add  to  that  the  further  sum  of  $108.64c.,  if  the  evi- 
dence  on  the  judge's  notes  would  sustain  such  rerdict,  and  the 

Slaintiffs  were  in  law  entitled  to  reeover ;  defendanta  to  be  at 
bertyto  file  the  charter  party  of  the  steamer  TVoy. 

J,  Wilion,  Q.  C,  obtained  a  rule  calling  on  the  defendants  to 
shew  cause  why  the  nonsuit  entered  should  not  be  set  aside,  and  a 
Tcrdiot  entered  for  the  plaintiff  for  $79.22o.,  and  $198.64c.,  or  for 
either  or  both  sums,  or  any  part  of  either,  pursuant  to  leate  re- 
serred  at  the  trial,  if  the  court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  reoover  on  the  CTidenoe,  and  on  affida- 
Tits  to  be  filed  of  one  Gooding  on  the  part  of  the  plidntiffs,  and  an 
affidaTit  to  be  filed  by  the  defendants  if  they  should  choose  to  do 
so. 

jE,  B.  Wood,  for  the  defendants,  shewed  cause  agidnst  the  plain- 
tiff's rule,  and  filed,  pursuant  to  leaTC  reserved,  the  charter  party 
of  the  steamer  Troy,  whieh  had  been  run  in  connection  witk  the 
defendants'  railway,  for  supplies  for  whieh  steamer  part  of  the 
plaintiff's  cause  of  action  s gainst  defendants  was,  the  boat  being 
owned  by  them. 

Ihiring  Eaater  Term,  J*.  IfiUon,  Q.  C,  suppoKed  the  rule. 

Though  leave  was  reserved  to  the  plaintiffs  to  file  affidavits  from 
Gooding  and  McCormick  none  were  filed,  and  the  plaintiffs'  right 
to  recover  rested  on  the  eTidenoe  received  at  the  trial,  which  is 
fully  stated  in  the  judgments. 

MoLsAK,  J.— It  appears  that  in  the  year  1869,  the  defendsnts 
being  anxious  to  have  a  steamboat  communication  opened  from 
Gederich  to  East  Saginaw,  in  the  state  of  Michigan,  so  that  it 
might  be  in  connection  with  their  railway,  and  estoblish  a  route 
for  the  transport  of  goods  snd  passengers  from  Buffalo  to  Snginaw, 
entered  into  an  ogreement  with  the  plaintiffs  to  induce  them  to 
purchase  a  boat  to  be  run  by  them  on  the  proposed  route,  with 


certain  stipulations  as  to  the  part  to  be  performed  by  each  for  the 
mutual  advantage  of  botli  parties.  The  defendants  agreed  ta 
advance  $5000  to  the  plaintiffs  to  enable  them  to  procure  a  suffi- 
cient boat  to  be  placed  on  the  communication,  and  mutual  stipula* 
tions  were  entered  into  as  to  the  amount  to  be  charged  for  freight 
and  passengers,  and  for  the  payment  by  one  to  the  other  of  a  por- 
tion of  the  moneys  received  according  to  the  services  rendered  by 
either.  For  the  purpose  of  keeping  an  accurate  account  of  the 
expenses  of  the  boat,  and  of  the  moneys  received  on  board  of  her, 
it  was  agreed  that  the  defendanta  mi^t  name  a  person  fo  act  a» 
purser  on  board,  and  to  be  entitled  to  mess  on  board  with  the 
captain  ;  his  wages,  however,  to  be  borne  by  the  defendants.  He 
was  to  be  subject  to  the  authority  of  the  defendants,  but  to  do  the 
usual  duties  of  a  purser  on  board. 

Under  that  agreement,  bearing  date  29th  of  June,  1859,  the 
plaintiffs  procured  and  placed  upon  the  route  the  steamer  Kaloolak^ 
and  one  J.  L.  MoCormick  was  placed  on  board  as  purser  by  the 
defendants,  for  the  purpose  of  keeping  the  aeoounts  of  the  boat 
and  doing  any  other  duty  otherwise  usually  devolving  on  a  persoa 
in  that  situation.  The  three  first  items  in  the  plaintiffs'  account, 
for  which  leave  was  reserved  to  the  plaintiffs  to  move  to  have  a 
verdict  entered,  were  for  moneys  alleged  to  have  been  recmved  by 
McCormick  while  he  was  purser  on  board  of  the  boat  and  not  paid 
over  to  the  plaintiffs,  and  the  only  evidence  of  the  receipt  of  aueh 
moneys  consisted  of  receipts  signed  by  McCormick. 

The  defendants  objected  that  they  were  not  liable  for  any  moneyv 
received  by  McCormick ;  that  though  they  nominated  him  as  pur- 
ser, and  paid  his  wages  on  board  of  the  boat,  he  was  only  placed 
there  as  a  person  In  whom  they  had  oonfidence  to  keep  the  accounte 
and  to  discharge  the  general  duUes  of  purser  for  the  plaintilb,  m> 
that  at  proper  periods  there  might  be  no  difficulty  in  settling  the 
accounts  according  to  the  stipulations  of  the  agreement  as  to  ih» 
running  of  the  boat. 

There  was  a  farther  ol;»)eotion,  that  BfcCbrmick  had  nothing 
whatever  to  do  as  purser  in  receiving  freights  or  other  monstya 
elsewhere  than  on  the  boat,  and  that  &9  moneys  for  which  the  re- 
ceipts were  given  appeared  to  have  been  received  from  a  Mr. 
GoecMng,  the  agent  of  the  steamer  at  Saginaw,  for  the  purpose  of 
being  transmitted  to  the  pluntiffh,  except  to  the  amount  of  $1 1.87 
freight  on  goods  sent  by  railway  and  steamer  firom  Buffalo  to  Sagi- 
naw, of  which  amount  $5.26  was  freight  on  the  ndlway. 

The  through  manifest  of  railway  and  steamer  charges,  amount- 
ing to  $11.87,  receipted  by  McCormick  on  the  12th  of  October, 
1859,  was  produced,  and  the  witness,  Jonathan  Black,  the  plun- 
tiffs'  book-keeper,  proved  the  signature  of  McCormick  to  the 
receipt,  and  also  to  a  receipt  on  a  similar  maidfest  dated  6th  of 
October,  1859,  the  freight  on  which  amounted  to  $89.85.  He  pro- 
duced the  ledger  kept  by  McConnlok  as  purser  on  board  of  the 
boat  By  that  the  two  first  Items,  $89.85,  and  $11.87,  appeared 
to  be  entered  as  due  to  the  Kaloolak^  and  in  another  entry  MeCor- 
mick  charged  the  plaintiffs  with  $28  as  paid  to  them  on  account  of 
freight  The  receipt  the  witness  says  purposes  to  represent  the 
$28  to  be  money  received  from  Gooding  on  account  of  prodoee 
shipped  by  the  plaintiffs  to  Gooding  on  consignment  The  two 
first  items  are  charged  to  Gooding  in  the  ledger  as  unpaid. 

On  cross-examination  the  witness  Black  stated  that  he  was  esa- 
ployed  at  the  wharf  at  Gederich,  and  Gooding  on  the  AmerieaB 
side.  If  goods  were  consigned  to  Gooding  he  had  to  collect  the 
freights :  Gooding  acted  as  agent  for  the  steamer  at  Saginaw.  The 
first  item  was  for  freight  en  goods  consigned  ig  Copland  k  Co.,  at 
Saginaw,  the  second  item  waa  for  freight  under  similar  circum- 
staaces,  $11.87,  but  the  witness  never  knew  of  McCormick  col- 
lecting freights  at  Saginaw  except  in  these  two  instances. 

There  was  nothing  to  show  any  liability  on  the  part  of  the 
defendants  for  moneys  received  by  McCormick  in  his  capacity  of 
purser  of  the  plaintiffs'  boat  He  was  not  there  as  the  servant  of 
the  defendants  exclusively,  though  they  paid  him  and  he  was 
placed  there  at  their  instance.  He  was  performing  a  duty  for  the 
plalntlfEi  in  fact,  and  all  that  was  required  of  him  by  the  defend- 
ants was  an  accurate  account  of  moneys  received  and  expended  by 
the  boat,  as  the  defendants  had  by  their  agreement  oovenanted  to 
guarantee  the  plaintiffs  against  loss  by  their  enterprise  in  running 
the  boat.  If  it  had  been  intended  that  the  defendants  were  to  be 
responsible  for  MoCormick,  there  would  no  doubt  have  been  sosio 
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Btipxtiattoa  to  that  effect  in  the  agreement  between  the  parties,  but 
that  saeh  was  not  the  case  is  manifest  from  the  fact  that  on  the 
14th  of  February,  1860,  a  settlement  of  accounts  between  the 
plaintiff)  and  defendants  took  place  at  Branrford,  in  which  nothing 
whaterer  was  said  of  the  items  claimed  on  account  of  McCormick, 
and  a  balance  was  then  struck  by  which  the  plaintiffs  became  in- 
debted to  defendants  in  the  sum  of  $3,799.55.  That  sum,  accord- 
ing to  the  evidence  of  defendants*  secretary.  Mr.  McLean,  was  paid 
to  him,  and  he  gare  a  receipt  for  the  amount  In  the  plaintiffs' 
account  on  which  that  settlement  took  place  were  two  charges 
which  were  again  brought  forward  in  the  particulars  in  this  suit, 
$80,  one-half  of  J.  K.  Gooding's  salary  as  agent  for  the  steamer 
Kaloolak,  and  $20,  one-half  of  his  trayelling  expenses,  but  these 
items  were  then  dedaeted  from  the  amount  of  the  plaintiffs^  ac- 
counts, and  they  paid  the  toll  balance  remaining  after  such  deduc- 
tion. No  farther  oTidenee  has  been  given  in  reference  to  these 
items,  and  they  must  be  taken  to  be  abandoned. 

The  residne  of  the  plaintiffs'  account  was  for  articles  furnished 
te  the  steamer  fVoy,  belonging  to  the  pltdntiffs,  while  running  on 
the  same  route  as  the  Kaloolak  in  connection  with  the  defendants' 
railway.  To  that  portion  of  the  demand  the  defendants  objeet,  on 
the  ground  that  the  steamer  Troy  daring  the  whc^e  period  was 
chartered  to  one  Henry  Whittaker,  who  ran  her  exolasiTely  on  his 
own  aooount.  It  was  proved  that  the  Troy  was  registered  in  Buf- 
falo in  the  name  of  Mr.  William  McLean,  secretary  to  the  company : 
that  during  July,  1859,  that  boat  was  run  under  charter  by  Cap- 
tain WhitUker  on  his  own  account;  and  Mr.  Pell,  ^  general 
agent  of  the  defendants,  proved  that  on  the  morning  the  J}roy 
arrived  at  Goderich  he  told  the  plaintiffs  that  she  was  run  by 
Whittaker  on  his  own  account,  and  that  the  defendants  were  not  at 
all  responsible.  This  witness  stated  expressly  that  he  had  himself 
told  the  plain tif  Bumball  of  that  fact,  and  that  the  plaintiffs  knew 
the  oonditicns  on  which  the  boat  was  run,  and  that  the  account  for 
goods  fhmished  to  her  was,  for  the  first  time,  sent  into  the  defend- 
ants a  month  or  six  weeks  before  the  trial;  that  a  person  of  the 
name  of  Hirst  was  put  on  board  of  the  Troy  by  the  defendants,  for 
fixpress  purpose  of  making  it  known  that  Whittaker,  the  captain, 
had  no  right  to  charge  the  defendants  by  his  contract,  and  that  it 
was  in  reference  to  the  law  of  the  United  States  especially  that 
Hirst  was  charged  with  the  duty,  to  avoid  a  lien  attaching  on  the 
boat  by  Whittaker's  contracts. 

The  charter  party  made  to  Harvey  Whittaker,  bearing  date  23rd 
June,  1859,  was  not  produced  on  the  trial,  but  it  has  since  been 
produced  pursuant  to  leave  reserved,  and  shews  conclusively  that 
Whittaker  was  to  run  the  boat  wholly  on  his  own  account,  and 
bound  to  return  her  free  from  nny  charges  on  the  expiration  of 
his  term.  On  the  whole  cas>e  as  it  now  appears.  I  do  not  see  that 
Ihe  plaintiffs  have  established  any  gronuds  for  disturbing  the  nou- 
fiuit,  and  the  rule  must  therefore  be  discharged  with  costs. 

Bunxs,  J. — The  charter  party  between  R.  S.  Carter,  the  regis- 
tered owner  of  the  steamer  Troy,  and  one  Harvey  Whittaker,  shews 
that  the  steamer  wns  leased  to  Whittaker  for  the  year  1859,  to  run 
from  Goderich  to  Green  Day  in  the  state  of  Wisconsin,  in  the 
United  States,  and  to  run  in  connection  with  the  Buffalo  and  Lake 
Huron  Railway,  charging  a  specific  fare  from  Buffalo  to  the  differ- 
ent ports  on  Green  Bay,  which  was  to  bo  divided  between  the 
railway  company  and  the  boat  in  proportions  mentioned  in  a 
schedule.  The  charter  party  prov  des  that  Whittaker  will  run  the 
steamer  at  his  own  cost,  expense,  an<l  charges,  and  furnish  and 
aupply  her  with  all  necessary  outfittitigs  requisite.  It  contains  a 
provision  that  Whittaker  will,  in  all  cases,  in  his  own  individual 
tianie  and  on  his  own  responsibility,  and  not  in  the  name  or  on  the 
credit  of  the  boat,  make  all  purchases.  Various  other  stipulations 
are  put  in  for  the  purpose  of  guarding  against  the  effect  of  the  laws 
of  the  United  States  with  regard  to  lieu  on  the  vessel  for  supplies  or 
necessaries  famished  to  her.  In  the  present  case  the  plaintiffs 
famished  provisions  and  wood  in  Goderich.  The  law  of  England 
is  that  the  mere  fact  of  one  standing  as  the  registered  owner  is  not 
enfficient  to  shew  that  he  is  liable  for  the  price  of  stores  furnished 
to  the  vessel ;  but  in  this  case  it  is  not  shewn  that  the  defendants 
were  the  registered  owners  ;  at  the  utmost  it  was  stnted  by  ptirol 
evidence  that  another  person  was  the  registered  owner  In  Cleve- 
land, for  the  benefit  of,  or  as  a  trustee  for,  the  defendants.  Besides 
bis,  however,  it  was  proved  at  the  trial  that  the  plaintiffs  were 


informed,  before  any  part  of  the  aocount  they  seek  to  recover  was 
incurred,  that  the  steamer  had  been  leased  to  Whittaker,  and  that 
the  railway  company  would  not  be  answerable  for  supplies  fur- 
nished to  her.  Under  these  circumstances  there  is  no  question 
the  plaintiffs  cannot  recover  against  the  defendants  for  any  part 
of  the  charges  made  in  respect  to  the  steamer  2V«y. 

The  claim  in  respect  of  the  Kaloolah  arises  in  this  way :  the 
plaintiffs  and  the  defendants  on  the  29th  of  June,  1859,  entered 
into  an  agreement  by  which  the  plaintiffs  were  to  buy  or  charter  a 
steamer,  and  run  her  twice  a  week  from  Goderich  to  East  Saginaw 
during  the  season  of  1859,  and  the  defendants  were  to  guarantee 
the  expenses  of  the  boat  to  the  extent  of  $100  per  round  trip.  The 
boat  was  run  in  connection  with  the  railway,  and  each  party  were 
to  be  entitled  to  receive  and  should  receive  from  the  charges  for 
freight  and  passengers  which  should  be  carried  by  the  said  boat  to 
Goderich,  and  thence  eastward  by  the  railway,  or  by  the  said  rail- 
way to  Goderich,  and  thence  by  the  boat  northward,  acoording  to 
rates  in  a  schedule  annexed.  And  it  was  provided  that  the  settle- 
ment for  the  season  should  be  in  this  manner :  4hat  the  defendants 
should  be  debited  with  $200  per  week  during  the  season,  and  then 
that  if  the  aggregate  earnings  daring  the  whole  season  did  not 
amount  to  the  total  sua  thna  goarranteed  that  the  defendant^ 
should  pay  the  deficiency. 

Then  comes  the  provision  upon  which  the  question  turns  with 
respect  to  the  $78.22,  which  is  this :  **  The  company  shall  have 
power  to  place  on  board  the  said  boat,  during  all  the  time  afore- 
said, a  purser,  who  shall  have  the  usual  powers  and  shall  discharge 
the  usual  duties  of  a  parser  on  board  vessels,  and  shall  keep  an 
account  of  the  receipts  and  expenditure  of  the  said  boat,  and  be 
subject  to  the  authority  of  the  said  company.  The  wages  of  the 
said  purser  shall  be  paid  by  the  said  company,  but  he  shall,  mess 
on  board  with  the  captain  of  the  said  boat,  and  at  his  table,  at  the 
cost  of  the  said  Vanevery  and  Bumball." 

It  was  proved  that  the  purser  had  received  the  $78.22  for 
freight,  which  it  was  said  he  had  not  accounted  for  to  the  plain- 
tiffs, though  he  had  accounted  for  every  thing  else.  It  was  proved 
that  on  the  14th  of  January,  1860,  the  plaintiffs  and  defendants 
settled  their  accounts  for  the  season  of  1859,  and  the  plaintiffs 
paid  to  the  defendants  the  balance  due  them  of  $3,799.55,  and  then 
made  no  claim  whatever  for  any  sums  received  by  the  purser  and 
not  accounted  for,  and  no  claim  was  made  until  the  bringing  of 
this  action.  The  question  now  is  whose  clerk  or  agent  the  purser 
was  during  the  time  he  was  on  board  in  the  character  of  purser. 
The  plaintiffs  contended  that  he  was  the  clerk  of  the  defendants  f 
and  that  they  should  be  answerable  for  the  $78.22.  On  the 
other  hand,  the  defendants  contended  they  only  reserved  to  them- 
selves the  power  of  appointment  of  the  purser,  and  paid  his  salary, 
in  order  that  they  might  have  a  guarantee  that  they  were  properly 
dealt  by  in  the  account  of  the  receipts  and  earning  of  the  steamer, 
and  that  he  was  under  the  authority  of  the  oapain,  and  subject  to 
the  plaintiffs  keeping  him  or  not,  and  accountable  to  the  plaintiffs. 

I  certainly  take  the  same  view  in  that  respect  as  seems  to  have 
struck  the  learned  Chief  Justice  at  the  trial  by  his  directing  a 
nonsuit.  The  vessel  belonged  to  the  plaintiff^ii,  and  the  freight 
would  be  the  property  df  the  owners  for  the  time  ^ing.  They 
alone  could  collect  it  or  sue  for  it  if  necessary ;  the  defendants 
could  do  neither ;  and  although  the  defendants  could  under  the 
power  reserved  to  them  appoint  a  receiver,  and  though  the  defen- 
dants were  to  pay  him  for  so  doing,  yet  his  accountability  would 
bo  to  the  true  owners,  who  in  this  case  were  undoubtedly  the 
plaintiffs.  It  is  clear  they  must  have  sc  understood  the  purser's 
position,  for  he  accounted  for  all  with  the  exception  of  this  Vfija 
to  them,  and  they  have  settled  with  the  defendants  upon  that  basis. 
It  is  not,  perhaps,  unlikely,  if  we  had  the  purser's  statement,  that 
it  would  turn  out  that  even  that  sum  was  ecconnted  for.  The 
account  which  he  was  to  keep  was  not  only  of  the  reeeipts  but  of 
the  expenditure  of  the  vessel,  and  it  was  not  pretended  that  any 
other  than  the  plaintiffs  themselves  to  expend  any  thing,  though 
undoubtedly  tho  defendants  were  interested  in  knowing  that  a 
correct  account  of  the  expenditure  was  kept. 

I  think  the  plaintiffs'  rule  shopld  he  discharged. 

The  Chief  Justice  haying  been  absent  during  the  argument  gave 
no  judgment. 

Rule  discharged. 
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Ik  thb  Mattsb  or  Ch/lklvb  Widdvb  and  thi  BurrAi.0  akd 

Lakk  Hcbon  Raiiwat  Company. 

qffkeUai— Bight 


OmtoL  SMi,  CI,  eft.  fie;  Me.  6— GbufCnieMon  qf^Lanit 

to  OffUtpCtUltrtoH, 

One  W.  owned  land  upon  the  DAvleftble  rlvAr  MaltUiid  extendfug  to  hi«fa  wate^ 
nark.  Tbe  Buflklo  and  Lake  Unitm  Railway  Company  oonstractod  their  rood 
upon  the  river,  not  tonching  hli  land,  bat  eonnected  with  the  bank*  aboTo  and 
b«low  it,  thM  ihntting  him  oat  from  the  rirer  except  aeroM  the  railway. 

StmbUj  that  thin  land  wai  not  *<  li^oriously  affiBCted*'*  lo  aa  to  entltia  Urn  to  oom- 
pensatioa  nader  the  Railway  A<^  sec.  6. 

Qmrnrt,  whether  the  itatata  applies  in  any  eaae  where  the  land  itfelf  is  not  Injored 
bodUy,  though  the  owner  may  eostain  dRa^e  by  He  depradatioa  in  f  ahw  or 
otherwise. 

^Monne,  alao,  wimtber  the  power  giren  to  this  eompany  by  their  sneclal  act,  19  Vie. 
eh.  2U  see.  46^  it  oontrolItMl  by  sees.  196  and  ISB  of  the  Railway  Act,  notwlth- 
Mandlng  the  provistoos  in  tee.  180. 

O,  Mohmton  obtained  a  rale  nisi  on  the  Buffalo  and  Lake  Huron 
Railway  Cooipanj  to  »liew  esnse  vrhj  a  mandamut  should  not  issne 
eommandiDg  them  to  serre  a  notice  npon  CharlcB  Widder,  Bsqaire, 
containing  a  description  of  the  powers  intended  to  be  exercised  bj 
Ibem  with  regard  to  his  land  described  in  the  affidarit  filed,  a 
declaration  of  tbeb  readiness  to  pay  some  certain  snm  as  compen- 
sation for  damages  likely  to  arise  to  the  said  land  from  the  exercise 
of  their  powers,  and  tbe  name  of  an  arbitrator  to  be  appointed  on 
their  behalf  if  snoh  offer  be  not  accepted ;  and  to  proceed  to  make 
compensation  to  the  aaid^MTidder  for  the  damnge  to  the  said  land, 
iajurioosly  affected  by  tbe  exercise  of  tbe  said  powers  in  the  effi- 
davit  set  forth,  and  to  determine  the  amount  of  such  compensation 
in  the  manner  provided  by  "  The  Railway  Act." 

It  was  admitted  that  the  Railway  Company  had  been  required 
to  appoint  an  arbitrator,  and  to  havo  the  damages  ascertained,  as 
the  applicant  desired,  and  that  they  refused,  because  they  denied 
the  right  of  the  applicant  to  any  such  compensation  as  he  was 
seeking  to  obtain. 

Mr.  Widder  made  an  affidavit  that  he  was  the  owner  of  certain 
lands  which  he  specified,  and  which  were  near  the  mouth  of  the 
river  Haitland,  lying  along  the  bank  of  that  river,  and  bounded  by 
the  river  on  the  noiih,  end  that  the  land  was  conveyed  to  him  by 
the  Canada  Company  in  the  year  1652 :  that  the  Buffalo  and  Lake 
Hurom  Railway  had  nearly  completed  a  line  of  crib  work  npon 
the  riTor,  rising  about  four  feet  above  the  surface  of  the  river,  and 
extending  along  the  whole  front  of  his  land,  and  connected  with 
the  bank  of  the  river  above  and  below  his  land,  the  effect  of  which 
was  to  shut  out  all  access  from  his  land  to  the  river,  except  across 
the  said  ciib  work :  that  he  was  informed  by  the  engineer  of  the 
company  in  charge  of  the  works  that  they  intended  to  lay  down 
the  track  of  their  railway  parallel  to  the  line  of  crib  work,  between 
it  and  his  land,  and  to  fill  up  with  earth  the  space  between  the 
crib  work  and  his  land  :  that  the  river  Maitland  is  navigable  fh)m 
is  mouth,  where  it  enters  into  Lake  Huron,  up  to  and  above  his 
land  :  that  before  the  erection  of  the  said  work  be  had  laid  out 
his  land  into  lots,  which  he  believed  would  have  been  valuable  and 
saleable  as  water  lots,  having  a  frontage  upon  the  river,  but  that 
such  value,  and  all  prospect  of  selling  the  lotfi,  was  wholly  destroy- 
ed by  the  works  of  tbe  company. 

He  shewed  that  in  September,  1860,  he  notified  the  company 
that  he  intended  to  claim  compensation,  and  requested  them  to 
state  whether  they  were  prepared  to  settle  tbe  same  in  the  usual 
way,  and  that  he  received  for  answer  that  tbe  railway  works  were 
being  construoted  on  the  company's  property,  and  that  they  could 
not  understand  why  any  notice  relating  thereto  shoulld  be  given 
to  him. 

A  sketch  was  appended  to  his  affidavit  shewing  the  situation  of 
his  land  in  relation  to  tbe  river  and  to  tho  railway. 

JS.  B.  Wood  shewed  oause. 

On  the  part  of  tbe  railway  company,  it  was  shewn  that  by 
letters  patent  dated  the  28tli  of  July,  1835,  tbe  Crown  deeded  for 
21  years  to  the  Canada  Company  (with  other  property)  the  water 
lots  in  the  river  Maitland,  extending  from  Lake  Huron  up  the 
said  river  to  a  distance  considerably  beyond  the  land  of  Mr. 
IVidder,  with  such  conditions  contained  in  it  as  shewed  tnat  the 
government  treated  the  river  in  that  part  of  it  as  navigable  water, 
and  provided  for  protecting  the  general  privileges  of  the  public  in  it. 

And  an  affidavit  was  filed,  made  by  the  engineer  of  this  railway 
eompany,  and  referring  to  a  plan  shewing  the  position  of  the  rail- 
way traok.     This  affidavit  stated  that  tho  company,  by  deed  of 


purchase  from  the  Canada  Company,  dated  tbe  14tb  of  June* 
1859,  became  the  owners  of  the  hsrbour  at  Goderioh,  and  of  the 
t>ed  and  soil  of  the  river  Maitland,  and  of  the  islands  therein, 
below,  and  adjacent  to,  and  along,  and  opposite  to,  and  above  Mr. 
Wldder's  lands :  that  Mr.  Widder's  deed  aroitod  his  landa  on  the 
north  by  the  high  water  mark  of  the  river  Maitland,  expressly 
excluding  him  from  all  special  right  in  the  river  and  ita  waters: 
that  the  railway  and  work  did  not  toach  or  encroach  on  the  lands 
of  Mr.  Widder,  but  were  entirely  north  of  them  :  that  the  top  of 
the  bank  on  which  his  house  stood  was  on  an  average  X20  feet 
high,  ascending  from  the  river  at  an  angle  of  80  degrees,  and  was 
so  rugged  and  steep  that  it  oould  not  be  ascended  exoept  by  per- 
sons on  foot,  and  even  so  with  difficulty. 

E.  B.  Wood,  for  tbe  Railway  company,  cited  Angell  oo  Water- 
oourses,  10,  17,  51,  636;  Carroll  v.  n«  Ortat  Wettem  BttUwag 
Co.,  14  U.  C.  Q.  B.  614 ;  Wright  v.  Howard,  1  Sim.  St.  190 :  CMild 
V.  Starr  el  at.,  4  Hill  869 ;  Oould  v.  The  ffmdton  Riwer  U.  R,  Co., 
12  Barb.  616,  622 ;  Shelford  on  Railways  428 ;  Wilk^t  t.  Gtmnki 
et  al.,  18  U.  C.  Q.  B.  812 ;  SmaUr.  The  Grand  IViMJb  Rmilwap  Co., 
15  U.  C.  Q  B.  283  ;  WUkts  t.  7%e  Hungerford  Market  Compamy,  2 
Bing.  N.  C.  287  ;  Snure  v.  The  Great  Weetem  RaUway  Co.,  18  U. 
C.  Q.  B.  876 ;  Wiemer  v.  The  Great  Wutem RaOwaif  Co,  lb.  883 ; 
Day  T.  0(md  Trunk  RaUvof  Co.,  5  U.  C.  C.  P.  420. 

C.  Robineon,  contra,  cited  Batt  and  West  India  Doche  and  Bfr^ 
mingham  Junction  R.  W.  Co.  v.  Qaltke,  8  McN.  ft  O.  156 ;  GUver 
T.  North  Stafordehire  R.  W,  Co.,  20  L.  J.  a  B.  376 ;  Regina  r. 
Soitem  Countiee  Railway  Co,,  2  Q.  B.  847;  Bell.  ▼.  Bnll  and 
Setky  Railway  Co.,  6  M.  ft  W.  700;  Rose  v.  Qrovee  et  at,  5  M.  & 
Q.  618  ;  Addison  on  Torts  104;  Woolrieh  on  Waters  204. 

RoBXKSOV,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is  whether  it  is  clear  that  the  proprietor  Mr. 
Charles  Widder,  can  claim  compensation  for  the  injury  which  he 
complains  of. 

The  BoSalo  and  Lake  Huron  Railway  Company  is  incorporated 
under  (he  stetule  19  Vic,  ch.  21.  By  the  33rd  section  of  that  act 
they  are  placed  under  the  operation  of  the  Railway  Clauses  Con- 
solidation Act,  at  that  time  14  ft  16  Vio.,  ch.  51 »  now  eh.  66  of 
the  consolidated  Statutes  of  Canada ;  and  by  section  86  of  19  Yio., 
ch.  21,  they  had  power  given  to  them  to  construct  tbo  work  wbioh 
gives  rise  to  this  question ;  that  is,  to  oontinue  their  railway  '*  to 
any  point  on  the  river  Maitland,  or  to  the  waters  of  Lake  Huron, 
at  or  near  the  town  of  Goderich." 

Whether  such  power  is  to  be  considered  as  controlled  by  tbe 
136th  and  188th  sections  of  the  Railway  Act,  ch.  66,  Consol. 
Stats.  C,  notwithstanding  what  is  provided  by  tho  189  section, 
it  may  be  material  to  consider,  because  if  the  eompany  had  not 
authority  to  construct  their  railway  where  they  have  eonstructed 
it  they  would  be  simply  trespassing,  and  we  should  have  no 
authority  to  deal  with  them  or  with  this  application  as  if  they  had 
proceeded  under  the  powers  of  the  Railway  Act.  We  assume  at 
present  that  they  had  legal  power  given  to  them  to  do  what  thoy 
have  done. 

Then  by  section  five  of  the  Railway  Act,  it  is  provided  that  "  for 
the  value  of  lands  taken  and  for  all  damages  to  land*  ir^uriouthf 
affected  by  the  construction  of  the  railway  in  the  exercise  of  the  powers 
by  this  or  the  special  act,  or  any  act  incorf  orated  therewith, 
vested  in  the  company,  compensation  shall  be  made  to  the  owoera 
and  occupiers  of,  and  to  all  other  persons  interested  in,  any  landa 
so  taken  or  injuriously  affected."  And  by  the  next  section  it  ia 
enacted  that  unless  otherwise  specially  provided  by  that  act  or 
the  special  act,  tbe  amount  of  such  compensation  shall  be  ascer- 
tained and  determined  in  the  matter  prorided  by  that  act,  which 
is  by  arbitration. 

"  Damages  to  lands  injuriouely  affected  by  tbe  conslruotion  of 
the  rallwuy,"  &c.,  is  the  language  of  our  statute.  Doe«  that 
include  a  claim  like  the  present,  where  tlie  land  of  the  applicant 
is  not  injuriously  affected,  but  where  it  is  correct  rather  to  say  thai 
the  enjoyment  of  the  land  is  rendered  less  valuable,  or  oonvenient, 
or  agreeable,  by  something  rightfully  done  outside  of  it?  Thero 
is  no  damage  here  done  to  the  land.  The  allegation  is  rather  that 
tho  owner  of  this  land  sustains  damage  as  owner  by  something 
rightfully  done  on  adjoining  land,  which  makes  no  diaage  upon 
the  land  itself,  on  the  surfaco  or  otherwise. 
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The  laognage  of  the  English  statute  on  which  the  case  of  The 
Queen  t.  the  Eastern  CoutUiee  Railway  Co,,  2  Q.  B.  847»  2  R.  W. 
Cas.  786  was  decided  is  yerj  different.  It  provides  (sees.  9  and 
28  and  several  other  clauses)  for  compensation  to  the  owners  of 
landtf  **  for  all  damages  6y  them  iiutained**  in  or  by  reason  of  the 
execution  of  the  powers  granted  bj  the  aot 

It  is  material  to  oonsSer  the  following  parts  of  oar  Railway 
Act,  namely,  sections  4,  6,  6,  sec.  7,  sub^ec  3.  sec,  9,  sub-sees. 
Z,  6,  MO,  11  throughout,  sees.  188-9. 

We  perceive  nothing  in  them  which  seems  to  do  away  with  the 
effect  of  that  distinction  between  Icuide  being  utjuriouel^  affected  by 
the  railway*  and  persons  sustaining  damage  from  the  conatrnotion 
of  the  railway. 

The  proprietor  in  this  case  has  a  right  to  go  to  the  high-water 
mark  of  the  river  Maitland.  The  defendants'  works  are  placed  in 
the  water  of  the  river.  Tbe  bed  of  the  river  for  all  that  appears 
belongs  to  the  Crown,  and  if  any  person  by  direction  or  authority 
of  the  Crown  had  for  any  purpose  erected  a  wftll  along  the  bank 
of  the  river,  or  put  up  any  work  on  the  edge  of  the  river 
and  extending  only  towards  and  in  tbe  water,  would  each 
of  the  proprietors  along  the  bank,  and  having  no  right  in  the 
soil  beyond  the  edge  of  the  water,  have  had  a  right  to  bring 
a  civil  action  against  the  person  who  did  it ;  or  would  he  have  a 
right  to  complain  of  any  other  injury  than  that  as  one  of  her 
Majesty's  subjects  he  was  excluded  from  access  to  the  river 
from  his  land  7  And  if  he  eould  for  this  eommon  injury  bring  an 
action  instead  of  relying  upon  bis  remedy  by  iDdictment,  would 
Ids  ground  of  complaint  be  that  his  lends  were  injuriously  affected, 
or  that  he  as  owner  of  the  land  had  suffered  damage  from  the  loss 
of  a  convenience  or  privilege  of  using  the  river  which  lay  outside 
of  his  lands? 

In  /><iy  V.  7%e  Grand  Trunk  RaUufoy  Company,  f  6  U.  C.  C-P.  420, ) 
the  Court  of  Common  Pleas  seem  in  principle  to  nave  decided  this 
question  against  the  claim  of  the  proprietor  to  recompence. 

So  far  as  we  have  been  able  since  the  argument  to  investigate 
the  very  important  principles  involved  in  this  application,  we  are 
not  convinced  that  this  applicant  has  a  claim  to  compensation,  but 
the  question  is  a  general  one  of  much  consequence  to  be  clearly 
set  at  rest,  and  we  h»ve  no  objection  to  grant  a  rule  for  a  manda- 
mus Rttt,  as  was  done  in  the  case  of  The  Queen  v.  The  Eaetem 
Couniiet  RaUway  Co.,  2  Q.  B.  847,  2  R.  W.  Cas.  786;  in  order 
that  tbe  question  may  bo  decided  in  such  a  manner  upon  record 
a4  will  allow  of  an  appeaL 

The  applicant  will  consider  whether  it  is  worth  his  while  to  incur 
the  expense  of  such  a  proceeding,  while  we  do  not  at  present  incline 
to  accede  to  his  view  of  his  rights,  but  the  contrary. 


COMMON  PLEAS. 


Reported  hjf  RosnT  A.  IlARRidox,  XsQ.,  BarriaLKMO-Lam, 

Danikl  Haigrt  v.  Edward  Howabd. 
•Stale  qf  Gaods^SlatiiU  qf  J^udt^Prindpal  and  AgenL 

L  A  eootraet  1m  Um  aala  of  goods  Toid  by  <be  8tatut«  of  Fnuida.  in  no  eontniet 

In  law,  ftod  It  Is  Immaterial  whether  a  party  who  makag  •ueh  a  eoutnoi  ttithar 

dnea  m  in  hlii  own  behalf  or  In  behalf  of  anotlier. 
2.  flubeequent  acta,  Mich  as  a  dell? ery  and  aeeeptaaoe  of  part  of  the  goods  maka 

tbe  eootraet  good. 
S.  On,  but  not  before  the  happening  of  theiie  ae*ii.  either  party  who  in  contracting 

for  a  prlndpal,  moat  disekise  the  &ct,  or  be  himwlf  held  Ihble  to  fnlfll  the 

contract. 
4.  Tlierefore,  where  a  person  antrra  into  a  verbal  contract  for  tbe  pnrdiase  of 

goods,  without  at  the  tlone  dhclosing  that  he  la  acting  for  another,  but  before 

part  delivery,  or  part  payment,  discloses  his  principal,  he  is  not  personally 

Uabla  to  tbe  vender  of  the  goods. 

(Trinity  Term,  1861.) 

This  was  an  appeal  from  the  County  Court  of  the  United 
Ceunties  of  Froutenac,  Lennox  and  Addington. 

The  declaration  was  on  the  common  counts  for  money  paid  by 
defendant  to  plaintiif  for  goods  bought  and  sold  by  plaintiff  to 
defendant — goods  sold  and  delivered  by  plaintiff  to  defendant — 
work  done  and  materials  provided  by  plaintiff  for  defendant  at  his 
request  —money  lent  by  plaintiff  to  defendant — money  paid  by 
plaintiff  for  defendant  at  his  ri^uest — money  received  by  defen- 
dant for  use  of  plaintiff— interest  upon,  and  forbearance  at  interest 
by  plaintiff  to  defendant  at  defendant's  request—of  money  owing 


from  defendant  to  plaintiff— money  found  to  be  dtte  from  defendant 
to  plaintiff  on  accounts  stated  between  them. 

The  pleas  were — 1st.  Never  indebted.  2nd.  Payment  before 
action.  3rd.  That  before  action  defendnnt  satisfied  and  diecharged 
plaintiff's  claim  by  delivering  to  him  goods.     4th.  Set  off 

The  case  was  tried  at  the  last  Marcb  sittings  of  t^e  county 
court. 

The  following  witnesses  were  examined  on  behalf  of  the  plaintiff: 

William  Butler — I  was  working  with  the  plaintiff  in  September 
last,  in  a  field ;  defendant  came  up  to  where  we  were ;  be  8ai4  to 
plaintiff  you  have  got  some  peas,  do  you  want  to  sell  tbevii  Qtr  at« 
you  going  to  sell  them ;  plaintiff  said  I  want  to  sell  the  pe^a ; 
defendant  asked  what  was  the  price  of  them*  and  plaintiff  said 
three  shillings  a  bushel ;  defendant  said  I  will  take  them ;  he 
asked  how  much  peas  he  would  have ;  plaintiff  aaid  about  800 
bushels;  plaintiff  asked  defendant  if  he  was  baying  thean  for 
(German;  defendant  said  no;  he  said  I  want  800  bushels  for 
my  own  pigs  and  horses ;  he  said  I  have  no  order  to  buy  peas 
for  German  not  yet  a  while ;  plaintiff  said  he  would  bring  him  a 
load  that  nii(ht ;  defendi^nt  said  his  men  were  busy  and  he  had  no 
place  then  to  put  them  in ;  defendant  said  so  soon  as  I  as  ready 
you  may  bring  them  and  your  money  will  be  ready  so  soon  as 
I  have  room  fbr  the  peas.  After  the  peaa  bad  been  delivered, 
I  beard  another  conversation  between  plaintiff  and  defendant; 
plaintiff  asked  defendant  if  he  wanted  him  to  fulfil  his  con- 
tract for  the  800  bushels  of  peas;  defendant  said  no;  defen- 
dant said  no,  I  am  aot  buying  the  peas  fur  myself ;  this  was  after 
the  peas  was  delivered ;  defendant  said  he  bad  enough  peaa  for  Ss. 

The  conversation  in  the  field  took  place  in  September ;  i  heard 
nothing  about  barli^ ;  be  said  it  was  a  pity  to  have  all  that  straw 
wasted ;  I  do  not  knew  German ;  I  heard  his  name  mentioned ;  I 
am  sure  Howard  said  he  was  baying  for  himself;  plaintiff  said  he 
had  rising  on  800  bashels  of  peas ;  defendant  said  if  plaintiff  had 
800  bushels  he  would  give  8s.  a  bushel  for  them ;  he  said  be 
would  give  88.  a  bashel  for  800  bushels  if  he  bad  them ;  plaintiff 
drew  all  the  pea^  over  to  Howard's ;  I  think  there  were  800  bushels 
in  the  field ;  X  think  so  by  guess-work ;  defendant  said  he  did  not 
want  any  mere  peae ;  at  this  time  he  made  mention  of  no  name. 

Elias  Olapp^I  reside  in  South  Frederlcksburgb  ;  the  defendant 
carries  the  mail  and' keeps  a  great  number  of  horses;  I  had  no 
eonversation  with.bim  about  20th  September  last  about  peas;  I 
asked  him  if  he  was  baying  peas,  he  said  he  was ;  I  asked  him  if 
he  purchased  Daniel  Height's  peas ;  be  said  that  he  bought  Daniel 
Height's  peas,  800  bushels,  at  8s.  a  bushel ;  defendant  said  he  had 
some  rye,  and  was  going  to  sell  it  and  feed  tbe  peas  ;  he  said  he 
paid  Height  $25 ;  peas  fell  in  price  afterwards ;  ia  October  they 
went  down  to  50  cents  a  bushel ;  I  sold  mine  for  60  cents  a  bushel. 

Peter  D.  Davis — I  know  defendant;  he  told  me  several  time" 
that  he  purchased  peas  from  Haight,  at  3s.  a  bushel ;  he  said  they 
were  in  the  field  cleaning  them  up  when  they  were  purchased ;  he 
said  they  were  beautiful  peas ;  he  said  if  he  bought  them  too  lifgh 
he  would  crack  them  and  feed  them  for  his  cattle.  In  November 
I  heard  him  say  that  he  pai  i  Haight  $25  on  the  peas  ;  he  wanted 
plaintiff  to  sell  tbe  peas  to  somebody  else  to  cover  the  Gd.  on  th  e 
bushel,  peos  in  the  meantime  having  fallen  in  price  6d.  a  bushel , 
defendant  said  be  had  used  some  of  the  pens  for  his  pigs;  they 
are  stored  in  defendants  store  now.  In  the  last  conversation  I 
had  with  defendant  he  said  he  bought  the  peas  for  German ;  he 
admitted  he  had  the  peas  in  his  store  and  he  would  pay  plaintiff 
$25  if  he  would  take  the  peas,  namely,  tbe  250  bushels  be  deli- 
vered to  defendant ;  I  paid  wharfage  to  Howard  for  peas  that  I 
sold  to  Mr.  Sills. 

Henry  Lapoint — I  drew  some  of  the  peas ;.  I  drew  the  second 
load ;  defendant  told  me  that  the  plaintiff  drew  the  first  load ;  my 
load  weighed  40  bushels  and  46  pounds.  In  November  defendant 
said  I  do  not  want  them,  but  he  took  them  after  being  angry 
some;  plaintiff  said  he  did  not  know  anything  about  German; 
plaintiff  said  he  thought  he  would  hare  over  250  bushels ;  defen- 
dant sud  that  is  plenty,  it  is  more  than  I  ought  to  have  at  that 
priee ;  defendant  said  to  plaintiff  that  Sills  was  giving  CO  cents  a 
bushels  and  why  not  sell  them  to  him  for  that  amount,  as  wiUi 
the  $25  he  already  got  it  would  be  equal  to  Ss. ;  plaintiff  said  he 
sold  them  once  and  that  was  enough  ;  Howard  put  a  poor  moutl^ 
on  him  and  spoke  about  Gorman ;  Haight  said  he  would  gto  over 
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to  Alison's  wharf  and  see  Sills,  that  he  woald  coatinae  to  draw 
the  pens,  and  if  Sills  wonld  come  and  take  them  on  Thursday  or 
Friday  so  that  he  would  get  his  money,  he  said  I  will  let  Sills 
have  them,  but  if  not  I  will  hold  you  to  your  bargain.  It  was  at 
the  request  of  Howard  this  was  done.  Defendant  told  me  in  Sep- 
tember that  he  was  ont  at  Height's  and  bought  his  peas,  and  that 
they  were  a  fine  lot ;  defendant  said  he  bought  them  too  dear,  but 
tf  Qermaa  would  not  take  them  he  wonld  feed  them ;  he  told  me 
he  used  some  of  the  first  load ;  defendant  said  he  did  not  want 
the  peas  there  as  Haight  wonld  be  dunning  him  for  the  money ; 
when  I  was  drawing  the  peas  ho  talked  as  though  the  peas  had 
been  purchased  for  Qermaa;  he  said  he  had  done  enough  for 
German  for  nothing ;  Qermaa  Utos  in  Marysburgh,  across  from 
Howard,  in  Prince  Edward's  County. 

Thomas  Camham — I  was  at  Howard's  in  the  middle  of  NoYember, 
1860,  when  the  last  load  of  peas  was  delivered  ;  plaintiff  came  for 
the  key  of  the  storehouse  ;  defendant  looked  round  and  said  he 
would  get  his  man  at  the  storehouse ;  plaintiff  said  I  have  done 
drawing ;  defendant  asked  how  many  bushels  there  were ; 
plaintiff  said  there  was  something  about  260  bushels,  something 
over  260  bushels,  a  bushel  or  two,  it  was  a  little  over  260  bushels 
at  any  rate ;  defendant  said  that  is  pretty  well. 

The  following  witnesses  were  examined  on  behalf  of  the  de- 
fondant : 

George  German — I  live  in  Marysburgh ;  I  rented  a  store  in 
Fredericksburgh  from  the  defendant  in  August  last  until  the 
spring  of  1861,  for  the  storage  of  grain;  I  was  purchasing  grain  ; 
authorised  the  defendant  to  purchase  for  me ;  I  authorised  him  to 
engage  grain  for  me ;  about  the  1st  of  September  last  I  was  at 
defendant's,  he  took  a  sample  of  peas  from  his  pooket ;  he  said 
he  purchased  800  bushels  of  that  sample  for  me  from  Haight,  at 
60  cents ;  it  was  between  the  1st  and  10th  September ;  I  said 
rery  well ;  I  assumed  the  payment  of  the  $26 ;  I  did  not  say  to 
Camahaa  that  I  was  buying  peas ;  I  have  not  failed ;  I  had 
trouble  with  the  Company  I  was  purchasing  for. 

William  Lapoiat — I  live  In  Fredericksburgh ;  I  was  present  at 
a  couTersation  between  plaintiff  aad  defendant,  at  defendant's 
house,  about  the  last  of  October  or  Ist  of  NoTember;  my  brother 
delivered  a  load  of  peas ;  plaintiff  came  up ;  they  began  to  talk 
about  Qermaa ;  defendant  said  German  had  not  furnished  him 
with  money  to  pay  for  the  peas,  that  he  had  bought  the  peas  for 
German ;  he  would  advise  llaight  to  keep  the  $26,  and  sell  the 
peas  to  whom  he  had  a  mind  to,  that  the  plaintiff  would  have  no 
storage  or  wharfage  to  pay ;  defendant  told  him  to  take  the  key 
and  put  the  peas  in  the  storehouse,  and  sell  them  to  whom  he  had 
a  mind  to ;  plaintiff  did  not  say  that  ho  would  or  would  not ; 
something  was  said  about  Sills  buying  the  peas  at  fifty  cents  at 
Oliphant's  wharf;  defendant  said  nothing  the  one  way  or  the 
other ;  defendAnt  said  that  be  would  not  be  responsible  for  any  of 
the  pens  ;  plaintiff  said  that  he  did  not  know  an^tbiQg  of  German, 
he  would  look  to  the  plaintiff  for  the  price  of  the  peas. 

Dunavon  Sills — I  was  purchasing  wheat  at  Alison's  wharf  about 
the  10th  November,  18C0,  in  Adolphustown ;  plaintiff  came  to 
me  there ;  he  told  mo  he  was  in  some  difficulty  about  peas  he 
delivered  at  Howard's,  thiit  thero  was  some  difficulty  between 
Howard,  Beeles  and  Gorman,  and  that  the  plaintiff  wanted  to 
make  a  pfiynient  that  week  to  one  Thompson ;  he  said  he  had  a 
lot  of  peas,  partly  at  home  and  partly  at  Howard's,  and  asked  me 
if  I  would  take  them,  and  how  much  1  wonld  give  for  them;  I 
told  him  I  would  take  them  if  he  thought  I  could  get  enough  to 
make  a  cargo,  then  I  said  1  thought  1  would  take  them ;  he  told 
mo  afterwards  he  would  not  give  nio  the  peas  as  be  intended  to 
look  to  toward  fyr  then;i,  it  made  no  difff  rence,  I  got  a  cargo 
without  them ;  I  paid  him  nothing;  he  did  not  tell  uio  ho  was 
selling  them  for  Howard ;  1  thought  llAigbt  intended  to  give  me 
the  peas;  he  told  me  that  there  was  difficulty  with  German,  and 
that  he  was  afraid  that  he  would  not  get  his  money. 

W&lliam  Gower—l  was  present  when  defendant  tuld  plaintiff 
that  he  hadJS26  of  Oerioan'a  money,  and  that  the  plaintiff  might 
have  it ;  I  did  not  see  the  money  paid ;  I  heard  plaintiff  a»k  de- 
fendant if  German  was  over;  pUiniiff  said  that  he  wished  defen- 
dant wonld  go  and  see  him,  or  send  him  his  money,  or  words  to 
that  effect ;  I  was  at  the  police  stft^ioB-boase  since  I  arrived  in 
Kingston. 


William  Jones — I  was  present  at  a  conversation  b€tween  plain- 
tiff and  defendant,  at  Howard's,  about  the  peas,  in  the  latter  end 
of  November  last ;  defendant  told  plaintiff  and  his  man  to  draw 
for  German  when  the  vessel  arrived;  I  lived  with  Howard  for 
three  years. 

The  learned  Judge  told  the  Jury  that  the  defendant  was  per- 
sonally liable  if  he  made  the  agreement  for  the  purchase  of  the 
peas  in  his  own  narao,  without  telling  the  plaintiff  at  the  time  tf 
the  sale  that  be  was  purchasing  as  an  agent ;  that  if.the  defendant 
entered  into  the  agreement  la  his  own  name  for  the  purchase  of 
the  peas,  making  himself  personally  responsible  at  the  time,  be 
could  not  afterwards  divest  himself  from  the  responsibility,  bj 
shewing  that  he  was  actmg  as  agent  for  an  undisclosed  principal. 

T,  Parke,  counsel  for  the  defendant,  took  exception  to  the 
charge,  contending  that  the  Judge  should  have  told  the  jury  that 
the  defendant  was  not  personally  liable  if  his  principal  was  die- 
closed  or  knowa  to  the  plaintiff,  and  credit  given  to  him  before 
the  acceptance  or  reoeipt  of  any  part  of  the  peas  or  part  payment 
thereof 

Verdict  for  the  plaintiff  for  $129  SO. 

During  last  April  term  of  the  county  court,  PariB  obtained  a 
rule  nim  to  set  the  Ycrdict  aside,  on  the  ground  of  mi&direetion,  as 
above  stated. 

The  rale  was  argued  during  the  same  term.  Parkr^  for  the 
the  rule ;  J,  A*  Hmderson,  contra, 

Maokbnkiv,  J.  Co.  C,  delivered  Judgment.  —  In  Story's  able 
and  intelligent  work  on  Agency,  at  page  269,  (a  work  which  is 
received  in  the  English  courts,  as  well  as  In  the  American  courts, 
as  authority)  I  find  it  laid  down  as  law  that,  **  A  person  contract- 
ing as  agent  will  be  personally  responsible  where,  at  the  time  of 
making  the  contract,  does  not  disclose  the  fact  of  his  agency, 
but  he  treats  with  the  other  party  as  being  himself  the  principal ; 
for  iii  such  a  case  it  follows  irresistably  that  credit  is  given  to  him 
on  account  of  the  contract  Thus  a  factor  or  broker  or  other 
agent  buying  goods  in  his  own  name  for  his  principal,  will  be  res- 
ponsible to  the  seller  thereof,  in  every  case  where  is  agency  is  not 
disclosed ;  but  we  are  not  therefore  to  infer  that  the  principal  may 
not  also,  when  ho  is  afterwards  discovered,  be  liable  for  the  price 
of  the  same  goods ;  for  in  many  eases  of  the  sort  the  principal  and 
agent  may  both  be  Beverally  liable  upon  the  same  contract." 

In  Chitty  on  Gontracto,  at  page  226,  it  is  said,  "  Upon  the 
principle  that  the  contract  of  an  agent  is  the  contract  of  the  prin- 
cipal, an  agent  is  not  liable  upon  an  agreement  which  he  makes 
in  his  representative  character,  provided  he  do  not  personally  eon- 
tract  or  expressly  pledge  his  own  credit  by  concealing  his  princi- 
pal or  otherwise." 

In  Paley  on  Agency,  872,  it  is  ptited,  « that  in  all  cases  where  a 
factor  delivers  goods  as  his  own,  and  conceals  his  principal,  he  is 
is  to  be  taken  to  all  intents  as  the  principal.  This  notification  of 
the  principal  most  be  at  the  time  of  the  contract :  it  is  not  suffi- 
cient to  dicharge  the  agent  to  make  it  afterwards." 

Lord  Ellenborough,  C.  J.,  was  of  opinion,  in  Morgan  v.  Corden, 
that  a  defendant  was  liable  —  the  principal  not  having  been  dis- 
closed at  the  time  of  the  contract ;  and  no  tubsequeut  act  being 
done  to  shew  that  the  plaintiff  waived  his  liability  to  the  defendant. 

In  Hroom's  Com.,  page  646,  I  find  it  laid  down  as  law  that 
**  Where  an  agent  contracts  for  the  purchase  uf  goods  as  princi- 
pal, he,  by  so  doing,  incurs  a  personal  liAhlUty :"  and  at  pago 
647,  **If  an  ogeut  makes  an  oral  contract  in  his  own  name,  the 
principal  may  sue  as  t>uch  or  be  sued  upon  It ;  for  it  is  a  general 
I  ulc  that  whenever  an  express  contriict  is  uaade  an  action  is  main- 
tainable upon  it,  cither  in  the  name  of  the  person  with  whom  it 
was  nctually  made,  or  in  the  name  of  the  person  with  whom  in 
point  of  law  it  was  made." 

In  the  case  of  Jonet  v.  LiltUdQh^  Lord  Denham,  ia  delivering 
the  judgment  of  the  court,  lays  down  this  as  a  general  proposition 
of  law,  **  That  if  the  agent  contracts  in  such  a  form  as  to  make 
himself  personally  responsible,  he  cannot  afterwards,  whether  his 
principal  were  or  were  not  known  at  the  time  of  contract,  relieve 
himself  from  responsibility." 

I  would  also  refer  to  the  eases  Tof  Higgmt  ▼.  Senior^  8  M.  ft  W. 
884 ;  Greena  v.  Kofke,  18  C.  B.  649;  Held  v.  MeChetney,  8  U.  C. 
C.  P.  R.  60. 
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The  case  of  McGee  t.  Atkinaon^  2  M.  &  W.  440,  is  almost  in 
poiDt.  la  principle  it  differs  ia  notbing  from  the  present  case. 
The  present  defendant  made  a  contract,  in  his  his  own  name,  with 
the  plaintiff  for  the  purchase  of  peas  as  principal,  and  when  asked 
if  he  was  purchasing  for  German,  answered.  No  ;  that  he  wanted 
300  bushels  of  peas  for  his  own  pigs  and  horses  The  defendant 
became  personally  responsible  to  the  plaintiff  at  the  time  he 
entered  into  the  contract  with  him  in  his  own  name,  and  he  can> 
not,  according  to  the  authorities  I  hare  cited,  be  alIowe<J  to  relicTe 
himself  firom  that  respondbility  by  Bubse«iuent1y  shcufing  that  he 
was  acting  as  an  agent. 

By  looking  at  the  case  of  Hiffffint  y.  Senior,  it  will  be  seen  that 
the  point  taken  by  the  defendant  upon  the  Statute  of  Frauds  is  I 
not  tenable.    The  deliyery  of  the  peas,  which  was  made  in  pur- 
BUiuice  of  the  rerbal  contract,   refers  back  to  tbe  time  of  tha 
contract,  and  makes  it  binding  on  the  defendant. 

There  is  no  exception  taken  to  the  yerdict  upon  the  law  and 
eyidence;  indeed  none  could  be.  And  as  the  authorities  estab- 
lish, I  think  satisfactorily,  that  there  was  no  misdirection  of  tbe 
law  at  the  trial,  the  present  rule  must  be  discharged." 

From  this  judgment  the  defendant  appealed  to  the  Court  of 
Common  Pleas,  and  contended  that  the  rule  should  have  been 
made  absolute  for  a  new  trial,  on  the  grounds  that  it  nppeareJ  by 
the  eyidence  that  the  original  oontract  was  yerbal,  and  was  not 
binding,  being  a  contract  for  the  sale  of  goods  for  the  price  of 
£10  sterling  and  upwards,  and  no  part  of  the  goods  haying,  at  the 
time  of  the  contract,  been  accepted  or  receiyed,  or  anything  g^yen 
in  part  payment,  or  to  bind  the  bargain.  And  that  before  the 
goods,  or  any  part  thereof,  were  deliyered,  or  any  payment  made, 
the  defendant  disclosed  to  the  plaintiff  (as  the  fact  was)  that  the 
defendant  was  acting  as  the  agent  of  German,  and  refused  to  be 
personally  responsible ;  and  any  amount  that  was  paid  was  paid 
and  receiyed  as  German's  money  and  payment;  and  that  tbe 
deliyery  that  was  made  must  be  held  to  be  a  deliyery  to  or  for 
German ;  that  there  was  no  deliyery  to,  or  acceptance  by,  the 
defendant  of  the  goods  as  a  purchase  for  himself,  or  with  any  in- 
tention of  making  himself  personally  liable;  that  under  the 
cironmstances  set  forth  in  the  eyidence.  It  was  a  misdirection  on 
the  part  of  the  learned  judge  of  the  coanty  court  to  refuse  to  tell 
the  jury  that  tbe  defendant  was  not  personally  liable  if  his  prin- 
cipal was  disclosed  or  known  to  the  plaintiff,  and  credit  giyen 
to  him,  the  principal,  before  his  acceptance  or  receipt  of  any  part 
of  the  peas,  or  part  payment  thereof. 
8.  Jiiehards,  Q.C.,  for  the  appeal. 
R,  A*  Marri$on,  contra. 

The  following  cases  were  cited  during  the  argument: — Janss  y. 
UiiUdaU,  6  A.  &  £.  486;  JfeOM  y.  Atkuuon,  2  M.  ft  W.  440; 
Jliggwu  y.  Senior,  8  M.  &  W.  834 ;  Oreen  y.  Koppke,  18  0.  B.  649 ; 
JUid  y.  McCkewMjf,  8  U.  C.  C.  P.  60 ;  JUrouz  y.  Brovmy  12  C.  B. 
801 ;  Bradford  y.  RouUtin,  8  Ir.  Ch.  R.  468 ;  Wnmer  y.  WeUing- 
ton,  8  Drewry,  623,  681 ;  Waters  y.  Tovert,  8  Ex.  401 ;  Tajflor  y. 
Wakefield^  6  £1.  &  B.  765 ;  Taghr  y.  Athton,  12  L.  J..  N.  S.,  Ex. 
868;  Black  y.  Jones,  6  Ex.  213 ;  JBarler  y.  Carpenter,  27  L.  J.  C. 
P.  1 ;  CUrke  y.  Arden,  16  C.  B.  227. 

Bkapkr,  G.  J.— The  contract  being  yerbal  only  was  not  binding 
until  the  purchaser  shonld  accept  part  of  the  goods  sold,  or  giye 
something  by  way  of  earnest  to  bind  the  bargain,  or  make  a  par- 
tial payment  on  account  thereof. 

It  must  necessarily  be  held  immaterial  whether  a  party  who 
makes  a  bargain,  yoid  in  itself  by  tbe  Statute  of  Frauds,  either 
does  so  on  his  own  behalf  or  on  behalf  of  another.  No  action 
conld  be  bronght  against  either  the  actual  bargainor  or  against 
any  person  whom  he  names  as  his  principal  in  the  transaction. 

Subsequent  events,  such  as  are  stated  to  have  taken  place  in 
this  case,  viz. :  a  delivery  and  acceptance  of  part  of  the  goods, 
and  a  partial  payment  of  the  price,  make  a  good  oontract,  though 
there  was  nothing  in  writing. 

Till  some  such  subsequent  event  does  happen,  there  is  no  con- 
tract; on  this  happening,  there  is  one;  and  then  either  party 
who  is  contracting  for  a  principal  must  disclose  the  fact,  or  may 
may  be  held  liable  himself  to  fulfil  it. 

The  terms  used  in  the  charge  of  the  learned  judge  are  not  open 
to  exception.  '*  That  if  the  defendant  entered  into  the  agreement 
in  his  own  name  for  the  purchase  of  the  peas,  making  himself 


personally  responsible  aC  the  time,  he  conld  not  afterwards  divest 
himself  of  that  responsibility  by  shewing  that  he  was  acting  as  an 
agent  for  German,  or  by  disclosing  his  name.'' 

And  if,  with  this  direction,  the  jury  had  been  told  that  by  the 
words  "  entered  into  the  agreement"  they  were  to  understand  not 
the  first  yerbal  bargain  alone,  but  the  contract  evidencing  that 
yerbal  bargain  and  the  subsequent  part  delivery  and  part  payment, 
or  both,  if  they  were  concurrent,  and  that  the  disclosure  of  the 
principal  at  the  time  a  binding  agreement  was  thus  made  and  en- 
tered into,  would  prevent  any  liability  attaching  upon  tbe  def^sn- 
daat  I  should  have  been  fully  prepared  to  support  the  direction. 
But  from  the  form  of  the  objection  taken  at  the  trial  by  Uie 
defendant's  counsel,  and  from  a  part  of  the  learned  judge's  judg- 
ment on  discharging  the  rule  nisi,  I  gather  he  ruled  that  the  bar- 
gain as  at  first  made  though  void  by  the  Statute  of  Frauds,  yet  was 
so  far  effective  as  to  prevent  the  defendant  from  discharging  him- 
self by  naming  his  principal,  when  the  part  delivery  or  the  part 
payment  took  place. 

The  objection  taken  at  the  trial,  and  renewed  in  the  rule  nut, 
was,  that  the  judge  should  have  told  the  jury  that  the  defendant 
was  not  personally  liable,  as  his  principal  was  disclosed  or  made 
known  to  the  plaintiff,  and  credit  given  to  him  before  the  accept- 
ance or  receipt  of  any  part  of  the  peas,  or  part  payment  of  the 
price. 

And  in  the  judgment  the  learned  judge  observed,  *'  By  looking 
at  the  case  of  Higgins  y.  Senior,  it  will  be  seen  that  the  point  taken 
by  the  defendant  upon  the  Statute  of  Frauds  is  not  tenable." 

The  passage  in  the  judgment  in  Higgins  v.  Senior  alluded  to  Is, 
I  presume,  the  following :  '*  There  is  no  doubt  that  where  such 
an  agreement  is  made,  it  is  competent  to  shew  that  one  or  both 
of  the  contracting  parties  were  agents  for  other  parties,  and  acted 
as  such,  so  as  to  give  the  benefit  of  the  contract  on  the  one  hand 
to,  and  charge  with  liability  on  the  other,  the  nnnamed  principals, 
and  this  whether  tbe  agreement  be  or  be  not  required  to  be  in 
writing  by  the  Statute  of  Frauds." 

I  understand  this  passage  in  each  case  put,  t.  e.,  whether 
required  or  not  to  be  in  writing,  to  refer  to  a  valid  and  binding 
agreement  That  whether  it  be  one  which  is  binding  without 
writing,  or  one  which,  under  the  statute,  must,  in  order  to  be 
binding,  be  in  writing,  makes  no  <fifference  in  the  applioaUon  of 
the  rule  just  enunciated — that  it  is  competent  to  shew  that  one  or 
both  of  the  contracting  parties,  &c.,  &c.  If  that  be  the  true 
meaning  of  the  passage,  it  does  not  sustain  the  conclusion  of  the 
learned  judge,  which  I  take  to  be  that  if  a  contract,  not  binding 
in  its  inception,  be  made  between  two  parties,  which  is,  by  some 
subsequent  act,  made  yalid  and  binding,  neither  of  the  parties  can 
shew  that  they  were  mere  agents  for  others,  unless  the  statements 
were  made  at  the  inception  and  not  at  the  time  of  doing  the  act  or 
acts,  without  which  there  would  be  no  contract  in  law. 

The  truth  is,  that  until  the  act  is  done  there  is  no  contract,  and 
the  declarations  of  either  party  which  accompany  the  act  of  deli- 
very, or  of  acceptance,  or  of  payment,  or  of  receipt,  cannot  be 
exolnded,  but  must  be  treated  as  forming  part  of  the  complete  and 
binding  agreement 

I  think,  therefore,  there  should  be  a  new  trial ;  and  assuming 
the  eyidence  to  be  the  same,  the  jury  should  be  asked  to  ssy  whe- 
ther— the  first  bargain  being  verbal  only — the  defendant,  at  the 
time  of  a  part  delivery  of  the  peas  to,  and  acceptance  thereof  by 
him,  or  of  the  payment  of  the  $25,  whichever  first  happened, 
stated  that  he  was  only  an  agent,  disclosing  his  principal,  accepteil 
for  him  or  paid  for  him;  and  with  that  knowledge  the  plaintiff 
went  on  with  the  transaction  on  his  part.  If  they  find  this  to 
have  been  so,  they  should  be  directed  to  give  a  verdict  for  the 
defendant 
RiOHAUDS,  J.,  and  IlAaAiiTT,  J.,  concurred. 

Per  cur. — Appeal  allowed  without  costs. 


Li  thb  uATTsn  or  Josxfh  Walkxb  and  thi  Peovisiokal 

Corporation  or  Bruce. 

OPHfity  iif  Bruce— QmtUif  Ibwn^Macndamm  to  eampd  onnsbnuHon  nf  County 
BuildingiSUUutea  19  Vie,  cap,  1»— 20  Vie.  oop.  77—22  Fie.  cap.  111. 

In  185S,  by  Btatote  19  Tic.  cap.  19,  the  reeves  and  depvty  reeTee  of  tbe  eeTerot 
towtublpe  ia  the  comity  of  Druoe  wore  eonstitnted  a  ProvMonftl  Maoldpel 
Cooadl  for  that  couuty.    In  1857,  by  itatute  20  Vic.  cap.  77,  it  was  decUnd 
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tbtti  tbt  GoT«rDor-ln-OmncU  •bonld  baTe  power  to  6x  th*  coaoty  town  for  tbe 
ooiioty,  ftad  to  tan*  a  prodaiaatton  for  that  parpoMw  Oa  Iftih  Jaoe  of  ihm 
■ama  year,  WalkertoD  waa  prodalsatd  oonsty  towo  of  tha  oownty.  Tha  prorl- 
■ional  ooanell  ratnaed  to  rote  tba  neeaaaarr  lappUai  for  tha  oonstrqction  of  tha 
eoaoty  balldiaga  In  Walkarton.  In  1S58,  by  •tatuto  22  Tic.  cap.  Ill,  tba  pro- 
damatlon  appo.ntlag  Walkarton  ooonty  town  of  tba  coratj  waa  rMdndad,  and 
tba  Mlactlon  of  tba  eoaaty  town  waa  h^  I®^  ^  ^b*  Qovaraor  G«naraUn> 
Gooncil.  By  tba  nma  act  It  waa  proTkkd  tbat  aaeb  pUoa  dapirlnx  to  do  ahonid 
praaant  tti  dalau  to  tba  Qovanior>in-OoQndl  befora  Ist  Oetobar,  1858,  and  tbat 
a  oholoa  aboaki  ba  aada  ttttm  amanm  audi  plaaaa.  By  tba  aana  net  It  waa  alao 
piwldad  tbat  bfliara  any  aottoa  ■bouM  ba  taban  hj  tha  OoT«raor-ln-Coondl  tba 
prmrbtional  eonnell  of  ue  coanty  ibonld  iroto  tba  naoaiaary  mppUaa  for  tha 
eovnty  bolltf ngt,  and  paai  a  ralld  by<4aw  for  raising  and  anplylng  tba  lanM. 
Tba  pro? Maaal  oonndl  tbaiaupon  fiiwd  a  fmlld  bv4aw  for  uia  pnrpoaa  of  raia- 
tng  tba  tuiipUea ;  and  tba  Govamor^ihOoitteil  bavins  acaln  aalactad  VTalkerton 
for  tba  oo«nty  town,  It  waa  on  8tb  NoTembar,  180U^  «faln  prodaimad  ooonty 
town. 
Ob  an  afiplieatloB,  ai  tba  Inatenca  oCa  rMMant  ratapnyar  of  Walberton,  for  a  nan 
damat  oomwandiag  tba  pfothlanal  oonndl  Id  prooocd  wHb  tba  arectloB  and 
couttmetlon  of  a  eourt  booae  and  gaol  at  Walkarton,  it  waa  field 

1.  TImt  In  wwA  a  caae  tbe  court  ■bouM  be  carefnl  only  to  grant  tba  writ  on  clear 
gronnda  eetaWlaheil  tbat.  In  aeaaa  partlcalar  or  partlcalans  tbe  prorlelonal 
coondl  refnaod  to  dteebarga  tba  dntiea  inipoaad  npon  them  Uy  law,  having  bean 
properly  rMinired  lo  to  do. 

2.  That  applicant  In  thla  eaae  bad  ftllad  to  eatabllah  a  ittfldent  demand  and 
rafuiaL 

3b  Tbat  tbe  eoort  before  granting  a  nandamna  ibonld  have  diatiiMtly  befora  it~ 
what  waa  demanded— how  tbe  demand  waa  made— bow  answarrd. 

4.  Sembkt  If  a  apedfle  demand  were  made  on  tbe  prorldonal  ooanell  to  porehaae  or 
eontittd.  If  thay  eoold  trnly  anawar  they  baa  been  anabto  to  ralae  tbe  money, 


tbat  eould  not  be  treated  aa  a  rel^iaal. 
6.  Quarts  If  an  application  of  •neb  a  character  aa  ihla,  belonging,  among  other 

thinga,  to  tbe  admlnbtration  of  pnblle  j  oat  ice,  ahould  prooekd  from  a  private 

Indlvldval,  merdy  in  Ma  capadty  of  raddent  ratepayer  t 
0.  QuemLy  aa  to  tbe  propriety  of  proceeding  by  mandamoa  on  ancb  a  atato  of  foeta 

aa  tbat  aet  forth  ? 

(Trinity  Term,  iset) 

In  Ebster  Term  last,  Sarritony  B.  A,,  obtained  »  rale  nisi  eall- 
ing  upon  tbe  proTtaional  coancil  and  proviaional  warden  of  tbe 
coantjr  of  Bruce  to  abew  cause  whj  a  writ  of  mandamus  should 
not  be  issued,  oommanding  tbem  to  prooecK)  witb  tbe  erection  and 
construction  of  a  court  bouse  and  gaol  for  tbe  said  oounty,  in  tbe 
town  of  Walkcrton,  tbe  countj  town  of  ibe  said  ooimty ;  and  oom- 
manding tbe  provisional  warden  forth wiib  to  iesac  tbe  debentures 
authorised  by  tbe  bjr-law  passed  in  tbat  bebalf. 

Tbe  rule  was  granted  on  reading 

1st.  Tbe  bj-law  No.  4  of  tbe  proTlsional  municipal  oonncil, 
intituled  *'  To  autborise  tbe  ProTisional  Municipal  Council  of  tbe 
Countj^  of  Bruce  to  raise  tbe  sum  of  six  tbousand  pounds  eur- 
rency,  'for  tbe  purpose  of  defrajing  tbe  expenses  of  oreoting  a 
court  bouse  aud  gaol,  in  the  said  county  of  Bruce."  This  b/-law 
autborised  tbe  raising  of  X6,U00  bj  loan  on  debentures,  whieb  tbe 
proYisional  warden  was  autborised  to  cause  to  be  made,  in  sums 
of  not  less  tban  £25  eaeb,  to  be  issued  under  tbe  oommon  seal  of 
tbe  county,  payable  witbin  20  years  firom  tbe  time  tbe  l^-law 
sbonld  come  into  operation,  bearing  interest  at  six  per  centv  and 
imposing  a  special  rate  of  one*fiftb  of  a  penny  in  the  pound  to  pay 
Interest,  and  form  a  sinking  fund  to  pay  off  tbe  debentures. 

2nd.  The  proclamation  of  His  Excellency  Sir  W.  F.  Williams, 
tben  Administrator  of  tbe  Government,  dated  8tb  November,  1860, 
appointing  Walkerton  as  tbe  county  town,  in  tbe  county  of  Bruce. 

8rd.  An  affidavit  of  tbe  relator  referring  to  and  partly  setting 
fortb  tbe  statutes  and  public  proceedings  relative  to  tbis  matter ; 
and  further  stating  tbat  a  committee  of  tbe  provisional  munioipal 
council  reported  in  favor  of  procuring  a  particular  site  on  wbiob 
to  erect  tbe  court  bouse  and  gaol,  and  tbat  tbe  provisional  council 
adopted  tbat  report;  tbat  tbe  provisional  warden  made  searches 
and  enquiries  respecting  tbe  title  to  tbat  land ;  tbat  since  tben 
there  bave  been  two  meetings  of  the  provisional  council,  at  each 
of  whicb  a  motion  was  made  to  carry  into  effect  tbe  provisions  of 
tbe  statutes  relative  to  this  matter  and  tbe  by-law  aforesaid,  but 
botb  motions  were  negatited  by  a  majority;  tbat  deponent 
demanded  of  tbe  members  of  tbe  council  to  proceed;  tbat  tbe 
deponent  believes  tbat  a  majority  of  the  oounoil  bave  resolved  to 
set  tbe  provisions  of  tbe  statute  and  by-law  at  defiance,  in  order, 
if  possible,  by  delay  and  obstraction  to  bave  a  different  place 
appointed  for  tbe  county  town. 

In  Trinity  Term,  8,  EiehanU,  Q.C.,  shewed  cause,  lie  filed 
affidavits, 

Ist.  or  George  Gould,  clerk  of  the  provisional  council,  wbo 
stated  tbat  the  only  meetings  of  tbe  council  botween  29th  Novem- 
ber, I860,  and  Ut  August,  1861,  were  held  on  28(h  and  29th  Jan- 
uary and  17tb  May,  1861,  and  denied  that  tho  relator  made  any 


application  or  demand  upon  tbe  oounoil  as  a  body,  or  tbrough  tbe 
warden  or  clerk,  to  proceed ;  stated  tbat  tbe  municipal  corpora- 
tion are  not  owners  of  real  estate  in  Walkerton,  wblcb  is  not  an 
incorporated  or  police  village,  but  is  simply  a  part  of  tbe  town- 
ship of  Brant,  without  legally  defined  boundaries ;  tbat  the  relator 
claims  to  be  tbe  owner  of  tbe  land  mentioned  in  tbe  report  of  Ibe 
committee  of  the  provisional  council,  referred  to  in  bis  affidavit. 
The  deponent  proved  certain  searobes  and  certificates  shewing  tbat 
the  lands  of  tbe  relator  were  incumbered ;  tbat  tbe  only  motion 
made  at  any  of  tbe  said  meetings  of  tbe  council  was  as  follows : — 
**  Tbat  a  committee  of  five  be  ballotted  for,  to  report  as  to  wbai 
tbey  may  consider  tbe  most  advisable  steps  to  be  taken  witb  a 
view  of  selecting  and  purchasing  a  site  on  whicb  to  erect  tbe 
county  buildings,  in  tbe  village  of  Walkerton,  in  accordance  with 
the  proclamation,"  whicb  was  lost;  and  tbat  this  motion  was  not 
made  on  any  application  or  demand  made  to  tbe  oounoil  by  tbe 
relator,  nor,  as  deponent  understood,  to  any  individual  member  of 
the  council. 

2od.  An  affidavit,  that  on  tlie  twenty-seventb  August,  1861, 
there  were  four  writs  of  fieri  facias  in  the  bands  of  tbe  sheriff  of 
Huron  and  Bruce  against  tbe  lands  of  the  relator  for  damages  and 
costs,  in  tbe  whole  amounting  to  £336  15s.  7d. 

8rd  and  4tb.  Two  affidavits  from  members  of  tbe  provisional 
council  of  Bruoe  denying  that  tbe  provisional  council  appointed  a 
committee  to  select  a  site  for  tbe  ooonty  bnildingf^  in  tbe  vUlase 
of  Walkerton ;  tbat  a  oommitteo  was  appointed  as  set  fortb  in  tbe 
resolution  above,  and  made  a  report,  wbieb  was  adopted  about 
two  in  tbe  morning  of  tbe  SOtb  November,  1860,  there  being  tben 
only  nine  members  of  the  provisional  conneil  preeenl,  two  of  whom 
voted  against  it,  and  tbat  tbe  wbole  number  was  sixteen,  several 
of  whom  bad  retired  at  tbat  late  hour.  Tbey  ooafimed  tbe 
clerk's  statement  that  there  baa  been  no  formal  demand  made  by 
tbe  relator  on  tbe  oouaoiK 

J.  /T.  Cawurtn^  Q'O,,  Eedat,  Q,0.t  and  Hdrriton,  M,  A.f  sup- 
ported tbe  role. 

Tbe  cases  eited  were :  Re^inm  t.  Bishop  of  OUehosisr,  6  Jor.,  N. 
8.,  120;  Jbson  v.  The  Cotm/y  of  Fool,  19  U.  C.  Q.  B.  174;  Bex  t. 
Tho  Bishop  of  London,  18  East  426;  ChtrHs  ▼.  Tho  Ksni  Wotrn- 
Works  Co.,  7  B.  ft  a  814 ;  In  rs  Township  of  Augusta  9nd  United 
aomntiss  of  Lssds  omd  OrsnpiiU,  12  U.  G.  Q.  B.  622 ;  Bs»  t,  Tho 
Most  India  Cfo.,  4  B.  ft  Ad.  688 ;  Inre  Sohool  Tmsten  of  Oionmhoe^ 
17  U.  C.  Q.  B.  276 ;  Justieos  of  District  offfuron  v.  Ifnron  Disiriet 
Council,  5  U.  C.  Q.  B.  674 ;  In  rs  Gihson  mnd  tho  Uniisd  CounUoo 
ofHtiron  and  Bruce,  20  U.  C.  Q.  B.  111. 

Tbe  statutes  cited  were :  19  Vic.  eap.  19 ;  20  Vie.  eap.  77 ;  22 
Vic.  eap.  111. 

BaAPKR,  C.  J. — ^Tbero  are  many  grave  objections  to  maUng  this 
rule  absolute. 

As  to  tbe  demand.  It  has  been  contended  tbat  there  bas  beea 
soeb  a  refusal  to  act,  on  tbe  part  of  tbe  defendants,  as  to  make  a 
demand  unnecessary.  I  am  not  prepared  to  adopt  tbat  conclusion, 
on  tbe  tnctB  stated.  If  a  deliberate  determination  to  disobey  tbe 
law,  and  to  refVise  to  disebarge  duties  imposed  by  law,  existed,  it 
might  and  ought  to  bave  been  moob  more  dearly  proved  than  in 
done  by  tbe  relator's  affidavit,  whicb  only  expresses  bis  belief, 
coupled  witb  the  rejection  of  a  particular  motion,  twice,  as  be 
asserts,  only  once,  as  is  asserted  In  tbe  contrary  affidarits. 

In  oouttdering  tbe  question  it  may  be  well  to  traee  its  bistoiy 
briefly  i 

By  tbe  19  Vie.  eap.  19,  a  provisional  council  for  tbe  county  of 
Brooe  was  ereoted,  upon  and  from  1st  January,  1867.  Tbts  sAt 
was  passed  on  the  petition  of  tbe  reeves  of  tbe  townships  oonali- 
tutinf  tbat  county 

By  20  Vic.  cap.  77,  tbe  Governor-in-Counetl  was  to  fix  tbe  site 
of  the  county  town  by  proclamation. 

The  22  Vic.  cap.  Ill,  reciting  that  by  proclamation,  dated  16tb 
June,  1857,  Walkerton  was  appointed  to  be  the  county  town  of 
Bruce ;  and  tbat  tbe  protisiooal  council  of  the  county  bad  peti- 
tioned for  an  act  to  enable  tho  municipal  electors  of  the  county  to 
select  a  county  town ;  that  six  places  might  be  submitted  to  tbe 
electors  (naming  the  places),  and  tbat  tbe  place  receiving  tbe 
greatest  number  of  votes  might  be  the  county  town  ;  tbat  tbe 
inhabitants  of  the  county  petitioned  tbat  tbe  proolamation  appoint- 
ing Walkerton  might  be  avoided,  but  that  tbe  selection  should  bo 
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left  to  the  OoTernor-ia-Cooncil ;  that  the  proTisional  ooanoil  had 
refiiaed  to  peas  a  bj-law  to  raise  the  necessarj  fands  for  the  erec- 
tion of  the  conntj  boildioge  at  Walkerton :  then  proceeds  to  enact 
that  the  proclamation  shall  be  rescinded ;  that  the  selection  shall 
be  left  to  the  GoTeroor-in-Council ;  that  each  place  desiring  to  do 

00  shall  present  its  claims,  in  writing,  to  the  Qoyemor-in-Conncil ; 
that  the  provisional  council  shall,  before  the  Governor-in-Conncil 
acta,  Yote  the  neoessarjr  supplies  for  the  county  buildings,  and 
pass  a  ralld  bj-law  for  raising  the  same. 

The  passing  of  the  bj-law  is  asserted  and  not  denied,  but  it  is 
objected  to  as  illegal,  for  it  does  not  make  proper  proTi.sion  to  raise 
the  money.  As  to  this  we  are  informed  that  there  has  been  a 
mistake  in  bringing  before  the  court  a  by-law  to  impese  a  rato  of 
oae-fifth  of  a  penny  in  the  pound,  wberea^there  has  been  a  by-law 
passed  to  raise  one-fourth  of  a  penny  in  the  pouud. 

Then  oame  the  proclamation  of  the  8th  November,  18'>0,  re-ap- 
pointing Walkerton  for  the  county  town,  with  the  swbseqaent 
proceedings  detailed  in  the  affidavits. 

It  is  abundantly  obvious  that  there  la  great  diffiooUy  in  the 
provisional  oonncil,  and,  I  have  no  doubt,  great  dUinolinatioa 
to  carry  into  eifeet  the  erection  of  theproper  public  boikliiigs,  and 
80  practically  to  establish  the  county  town  at  Walkerton. 

In  view  of  these  difficulties,  I  think  the  court  sbonld  be  careful 
only  to  grant  the  writ  prayed  for  on  clear  grouads  established 
that,  in  some  particular  or  particulars,  they  have  refused  to  dis- 
charge the  duties  imposed  on  them  by  law,  having  been  properly 
required  so  to  do. 

Now,  the  only  act  which  they  have  actually  refused  to  perform 
has  been  to  pass  the  resolution  set  out  in  the  clerk's  affidavit.  I 
certainly  am  not  prepared  to  grant  a  mandamus  to  them  to  paes 
that  resolution,  for  when  they  had  obeyed  that  command  the  diffi- 
enlty  would  remain  untouched.  Nor  am  I  called  upon  to  devise 
the  mode  in  which  proceedings  i^nld  be  taken. 

The  raising  sufficient  funds  would  appear  to  bo  a  necessary 
step,  before  Skej  can  purchase  a  site  or  enter  into  a  contract  to 
build.  I  do  not  see  that  any  demand  has  been  made  either  upon 
the  council  or  upon  any  officer  having  authority  for  this  purpose  ; 
and  though  they  may  do  all  that  they  can  to  borrow,  it  is  not  a 
certain  conaequence  that  they  will  find  anybody  to  lend.  But 
while  there  are  no  funds  available,  I  should  deem  it  premature  to 
order  their  expenditure ;  and  if  a  specific  demand  had  been  made 
OB  them  to  purchase  or  eontrael,  if  they  eouUl  tnil  v  answer  that 
they  had  been  unable  to  raise  the  money,  I  do  not  think  that  eoald 
be  treated  m  a  roAiaaL 

In  my  view  tha  court  should  have  distinctly  before  them^whai 
it  la  that  has  been  demanded  -*  how  tho  denand  has  been  made— 
and  how  it  baa  been  answered — before  granting  a  mandamus;  for 

1  apprehend  the  command  in  the  writ  shenld  be  to  do  the  act  or 
acts  refused ;  and,  therefore,  it  ia  indispensable  we  should  know 
what  they  are. 

I  have  not  been  able  to  free  my  mind  from  doubts  whether  an 
application  of  such  a  character  as  this  is,  belonging,  among  other 
things,  to  the  administration  of  public  justice,  should  proceed  from 
a  private  individual  merely  in  his  capacity  of  a  resident  ratepayer 
in  Walkerton,  and  so  interested  in  the  location  of  the  county  town 
in  that  village. 

Nor  am  I  satisfied,  apart  from  the  want  of  evidence  ef  direct 
refusal,  which  would  put  the  matter  on  a  different  ground,  that 
the  delay  which  baa  token  place  alTords  evidence  that  it  is  merely 
colorable.  A  long-continued  delay — doing  nothing  —  attempting 
nothing — and  obstructing  those  desirous  of  acting,  might  well 
establish  against  the  provisional  council  the  charge  of  wilftil 
neglect  of  a  doty  imposed,  and  would  certainly  deprive  them  of 
all  answer,  when  they  persisted  in  such  refusal  after  specific 
demand. 

At  present,  I  think  enough  is  not  shewn  to  warrant  our  granting 
the  writ. 

Haoabtt,  J. — In  my  opinion  the  facts  laid  before  us  on  this 
application  are  wholly  insufficient  to  warrant  our  interference. 

Assuming  that  we  have  the  right  to  interfere  by  mandamus  in 
such  a  case,  it  appears  to  me  that  the  demand  alleged  to  have  been 
made  was  defective.    Loose  conversations  with  individual  members 


of  a  corporation,  or  opinions  as  to  their  apparent  detormination 
not  to  proceed  in  any  particular  matter,  wholly  fail  to  satisfy  my 
mind. 

But  apart  from  all  technical  objections,  I  feel  the  gravest  doubts 
as  to  the  propriety  of  proceeding  by  mandamus  on  such  a  sUte  of 
facts.  I  should  always  be  unwilling  to  interfere  with  the  pro- 
ceedings of  a  deliberative  body,  holding  their  seata  by  a  popular 
vote,  removable  every  year,  and  naturally  reflecting,  with  reason- 
able fairness,  the  opinions  of  the  ratepayers  of  the  county  on  a 
matter  in  which  it  is  clear  the  desire  of  the  Legielature  waa  to 
satisfy  those  who  almost  alone  were,  and  are,  interested  in  the 
separation  of  the  counties.  Outoide  the  eounty,  iu  existence  or 
non-existence  as  a  separate  judicial  municipality  is  a  matter  of 
trifling  importance.  The  same,  may  of  course  be  said  of  the  erec- 
tion or  non-erection  of  county  buildings.  The  Governor  General 
has,  it  is  true,  finally  named  a  place  for  the  county  town,  but  I  am 
hardly  prepared  to  hold  it  to  be  a  wise  exercise  of  the  powers  of 
this  court,  to  force  the  ratepayers,  by  legal  process,  to  hasten  the 
expenditure  of  a  large  sum  of  money  on  the  county  buildings. 
They  now  have  fall  powers  in  their  own  hands  so  to  do  when  they 
please.  I  cannot  satisfy  myself  that  the  provisional  council  are 
so  clearly  refusing  to  perform  a  well-defined  legal  duty  as  to  war- 
rant a  mandamus  on  the  application  of  an  individual  ratepayer  to 
force  them  to  its  performance.  ^^ 

ELionaBDa,  J.,  concurred. 

JPer  eur. — B4ile  discharged. 


IN  CHANCERY. 


(Baported  hf  Tnoajis  IIoDQnr<i,  Bnq.,  I>L.B.,  BArrlstoivatLaw.) 


In   Bl  Y4GQIB,   IHFAXTB 

Mukr*$  npmi^Fiiu^^rifvetediMgs  wider. 

Baoh  Masltfft  reporit  m  «n  from  their  afttoM  ftnM,  do  ant  i«q«ire  to  be  AM 
IbartccD  dayi  boforo  prooeodisgi  migr  be  taken  on  thera. 

One  John  Otter  parohaaed  the  leads  of  the  Infanta  under  the 
order  in  thia  caaaa,  but  on  hia  application  the  Court  relieved  him 
firom  his  pureliaae,  on  his  aocounting  for  two-thivda  of  the  eropa  of 
the  year,  and  on  payment  of  the  eoata,  and  ordered  payment  of 
the  amowttto  when  found  by  the  Maater. 

The  report  waa  dated  29th  June,  1851,  and  algned  29th 
August,  1861,  filed  80th  August,  and  same  day  a/./s.  eoata  waa 
issned  and  placed  in  the  Sheriff's  hands. 

On  4th  Septomlier  a/,  fa,  for  the  amount  of  the  earn  found  dn* 
by  the  Master  for  the  crops,  waa  isaaed. 

FitMgerald  moved  to  aet  aside  the  two  wrlta  of  Ji.  /a.,  on  the 
ground  that  the  Master's  report  had  not  been  eonfirmed — not  hav- 
ing been  filed  fourteen  days  before  the  issue  of  the  write. 

Moaf,  contra,  relied  upon  Enifrmgham  v.  Short  (11  Sim.  78),  and 
contenided  that  in  such  cases  as  the  present  the  Master's  report 
did  not  require  confirmation. 

SpBAGaa,  y.  C,  considered  himeelf  bound  to  follow  the 
cited,  and  refused  the  motion  with  costs. 


CiTT  Bank  y.  Amsdix. 


Amendlno  baU^itdffwunt^LtttttU  told  urndtrjl^/tu 
Wbere  the  etate  of  ftrte  made  by  an  arigiaal  bill  does  not  esUet  when  the  defends 
ant  answers,  the  plaintiff  c«iinot  amend  to  aa  to  bring  in  other  flusts  to  Ilmd  tlie 
bill  alive,  but  mnet  file  a  new  bill. 

In  this  case  a  bill  was  filed  on  a  Judgment  recovered  by  the 
plaintiff  against  the  defendant,  alleging  that  certein  lands  were 
owned  by  the  defendant  in  the  County  of  Haldimand.  Previously 
to  the  filing  of  the  bill,  writs  of  fi.  fa.  lands  had  been  placed  in 
the  Sheriff's  bands,  and  before  the  answer  was  filed,  all  the  lands 
of  the  defendant  were  sold  under  the  plaintiff's  writs.  The  de- 
fendante  answered  setting  out  these  facte. 

Watkem,  for  the  plaintiff,  now  moved  to  amend  by  setting  out 
other  lands  in  other  counties. 

Roaf,  contra,  objected  00  the  ground  that  the  amendmente  pro- 
posed would,  in  fact,  make  a  new  bill. 

EsTBif,  y.  C.y  refused  the  motion  with  cotte. 
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CHAMBERS. 


(Repariei  iy  Sobt.  A.  IUbsimx,  tan^BcarigUt-ai-Law.) 

Wamlt  t.  Poapbt. 

Eitlrjf  qfappearanet  without  autKori^ — Remedy  ofdtfendanL 

Where  a  defeD<Uiit;luui  been  eerred  with  nrooees  and  en  ettomej,  withont 
antbority,  appean'  fur  him,  the  Ooart  wlu  not  interfrre  to  eet  a«ldo  the  pro- 
eeeiUnge  If  the  attorney  li  eotrent,  bat  will  leave  the  delandant  to  hi«  remedy 
hf  enmnuury  application  agafaut  the  att<Hiiey. 

If  m  attomev  be  inaolvent,  the  Oonrt  may  reuoTe  debndant  on  equitable  tenn% 
if  he  haa  a  defence  on  the  merite. 

Whete^  howerer.  It  appears  that  the  mlt  Inatltnted  against  the  defendant  le 
brought  by  oollwdon  between  ptaintUT  and  defendant  in  order  to  enable  d^ 
fendant  to  cheat  hie  credltort.  a  Judge  will  not  interfere  eummarilT  to  remove  Um 
appearaneeb  and  thus  aailit  the  parllee  In  the  perpretatlon  of  a  frand. 

(Chamber^  18th  September,  IML) 

This  was  ft  BammoDS  calling  on  the  defendant,  hia  attorney  or 
agent,  to  attend  before  the  presiding  judge  in  Chambers  on  the 
third  day  after  the  day  of  senrice  thereof,  to  shew  oaose  why  the 
the  appearance  entered  by  John  Walker,  Esq.,  as  attorney  for  the 
defendant  in  this  canse,  shoald  not  be  set  aside ;  and  why  the 
plaintiff  should  not  be  at  liberty  to  sign  final  judgment  in  the 
same  manner  as  if  no  appearance  had  been  entered  therein  for  the 
said  defendant ;  and  wiiy  the  said  defendant's  attorney  should  not 
pay  the  costs  of  this  application,  on  the  ground  that  said  appear- 
ance was  entered  without  authority  from  the  said  defendant^  and 
on  grounds  disclosed  in  affidayits  and  papers  filed. 

This  summons  was  issued  on  September  2nd,  1801,  and  serred 
at  Cornwall  ou  John  Walker,  Esquire,  on  the  8rd  September.  On 
tiie  6th  September  it  was  enlarged  in  Cbambers  till  the  11th,  and 
on  the  11th  further  enlarged  till  the  15th,  when  it  was  mo?ed 
absolute. 

Jack9on,  shewed  cause. 

In  support  of  the  application  an  affidayit  of  Mr.  Bergen,  plain- 
tiff's attorney,  was  filed,  in  which  it  was  stated  that  the  writ  of 
summons  In  this  cause  was  issued  on  the  8th  day  of  August,  and 
that,  *<  as  it  appeared  by  the  affidaTlt  attached,"  was  serred  on 
the  same  day  upon  the  above  named  defendant ;  that  upon  the 
game  cTening  the  abOTS  named  defendant  absconded  for  the  United 
States,  and  is  now  liying  in  parts  unknown ;  that  on  calling  at  the 
oflice  of  the  Deputy  Clerk  of  the  Crown  in  Cornwall,  for  the  pur- 
pose of  entering  up  judgment  on  the  19th  August,  it  was  found  that 
on  appearance  had  been  entered  for  the  defendant  by  John  Walker, 
Esq.,  as  his  attorney,  and  that  Mr.  Walker  is  merely  employed  as 
a  salaried  attorney  in  the  office  of  the  Hon.  John  S.  McDonald 
of  the  firm  of  McDonald  h  McLennan ;  that  the  deponent  has 
cTery  reason  to  belieYC  that  the  said  appearance  was  entered  with- 
out the  knowledge  or  consent  of  the  defendant,  or  any  person 
authorised  in  his  behalf;  that  write  hod  been  issued  in  the  County 
Court,  from  the  office  of  Messrs.  McDonald  &  McLennan  on  b^ 
half  of  the  creditors  of  the  defendant,  and  hod  been  serred  on  the 
defendant  before  he  absconded ;  and  that  deponent  has  reason  to 
belicTa  that  the  appearance  in  this  cause  was  entered  for  the  par- 
pose  of  enabling  the  parties  to  ths  said  suits  to  get  judgment  in 
adyance  of  the  plaintiff;  and  that  if  such  judgments  were  obtained 
the  plaintiff  will  lose  his  debt,  as  there  is  reason  to  belie?e  there 
is  not  sufficient  property  to  pay  all  his  debts. 

There  was  al9o  an  affidavit  of  Mr.  Bergen  filed,  that  he  de- 
manded from  Mr.  Walker  an  inopection  of  his  warrant  as  attorney, 
ond  that  Mr.  Walker  had  promised  to  send  it  to  him  by  a  certain 
hour  if  ho  had  taken  a  warrant,  bat  that  he  had  not  sent  any 
warrant. 

In  opposition  to  this  application,  there  wore  several  affidavits 
filed  tending  strongly  to  shew  that  this  was  a  fraudulent  suit,  in- 
stituted for  the  express  purpose  of  defeating  the  claims  of  bona 
fide  creditors ;  that  the  suit  was  brought  by  collu:»iou  between  the 
plaintiff  and  defendant;  and  that,  in  fact,  there  was  no  debt  what- 
ever due  from  the  defendant  to  the  plaintiff;  and  that  if  the 
plaintiff  should  recover,  he  was  under  engagement  to  forward  the 
proceeds  to  the  defendant  for  his  benefit 

An  affidavit  of  Hiram  W.  Wood  was  filed,  which  statel  that  a 
conversation  took  place  between  him  and  the  defendant,  while  the 
defendnnt  was  waiting  for  the  steamer  ou  the  evening  he  ab- 
sconded, in  which  the  defendant  stated  that  the  plaintiff  was  then 


indebted  to  him,  and  that  if  he  succeeded  in  that  action  which  he 
had  just  brought  against  him,  the  defendant,  the  plaintiff  would 
owe  him  about  $8,000,  and  that  plaintiff  had  promised  to  forward 
to  him  the  proceeds,  but  he,  the  defendant,  only  had  his  word  for  it 

There  was  an  affidavit  also  filed  by  defendants  father,  in  which 
he  stated  that  he  has  known  the  plaintiff  from  his  childhood,  and 
that  he  was  never  engaged  in  any  business  which  could  enable 
him  to  get  the  defendant  so  largely  in  his  debt  as  he  states  ;  that 
a  few  days  after  the  defendant  absconded,  he  saw  in  plaintiff 's 
possession  goods  which  had  been  in  defendant's  store,  and  which 
hod  come  from  Montreal  addressed  to  the  defendant,  and  on  asking 
plaintiff  how  he  became  possessed  of  them,  he  replied  that  ho  had 
paid  the  cash  for  them  to  the  defendant. 

There  were  two  other  affidavits  from  persons  of  respectability 
in  Cornwall,  strongly  corroborating  the  affidavits  of  Wood  and 
Poapst  as  to  the  collusion  and  flrandulent  character  of  this  suit. 

MoLvAN,  J. — There  is  In  the  affidavit  of  plaintiff's  attorney 
something  not  by  any  means  firee  ttom  suspioioiL  In  the  first 
paragraph  he  states  that  the  summons  was  issued  on  the  8th  day 
of  August,  and,  as  appears  by  the  affidavit  attoohed,  was  served 
upon  the  same  day  on  the  defendant,  thus  intimating  that  it  was 
only  by  the  affidavit  attached  that  ho  knew  when  Uie  summons 
was  served ;  but  in  the  very  next  paragraph  he  soys,  that  upon 
the  same  evening  the  defendant  absconded  for  the  United  States, 
and  he  adds,  that  he  is  now  living  in  parts  unknown  to  him,  de- 
ponent. If  he  knew  that  the  defendant  absconded  the  same  evening 
for  the  United  States,  he  could  not  but  know  that  the  summons 
must  have  been  served  either  the  some  evening  or  in  the  course 
of  the  day,  so  that  it  was  quite  unnecessary  to  refer  to  tho 
affidavit  attached  as  shewing  the  time  of  service. 

Then,  in  the  third  paragraph,  it  appears  that  Mr.  Bergen  oalled 
on  the  19th  of  August,  at  the  office  of  the  Deputy  Clerk  of  the 
Crown  for  the  purpose  of  entering  judgment,  but  found  that  on 
appearance  had  been  entered  by  Mr.  Walker.  If  he  went  for  the 
purpose  of  entering  judgment,  he  should  at  least  have  shewn  what 
was  the  cause  of  action — whether  it  was  liquidated  or  upon  an 
open  account,  or  whether  tho  summons  was  specially  endorsed,  or 
whether,  in  fact,  the  proceedings  were  such  that  he,  in  cose  of 
default,  could  sign  judgment. 

If  the  suit  is  really  eollnsive,  no  donbt  the  plaintiff  would  have 
good  reason  to  know  that  no  appearance  was  intended  to  be  entered, 
and  that  he  might  expect  to  sign  judgment  for  want  of  appeoranoe 
at  the  expiration  of  ten  days. 

But  there  is  a  further  circumstanoe  which  Is  calculated  to  throw 
still  stronger  suspicion  on  plaintiff's  proceeding.  His  attorney 
swears  that  he  absoonded  en  the  evening  of  the  8th  August,  and 
on  the  20th  August  he  swore  that  he  was  then  living  in  parts  an- 
known  to  him.  On  that  aflldavit  a  summons  to  set  aside  the 
appearance  was  obtained  in  Chambers  on  the  2nd  September,  and 
then  on  the  6th  of  September,  four  days  after,  an  affidavit  in  the 
haudwriting  of  Mr.  Bergen  is  sworn  to  by  the  defendant  at  Wind- 
sor in  the  County  of  Essex,  before  a  commissioner  there,  in  which 
affidavit  the  defendant  swears  that  the  appearance  entered  in  this 
cause  for  him,  the  defendant,  was  entered  without  his  knowledge 
or  consent,  and  that  no  power  was  ever  given  by  him  to  any  one 
to  enter  an  appearance  for  him  in  this  cause. 

It  is  sworn  that  in  the  other  suits  instituted  before  the  defend- 
ant absconded,  appearance  had  been  entered,  but  the  justice  of 
the  several  demands  is  not  denied,  while  in  this  case  it  is  manifest 
there  was  no  appearanoe  intended  to  be  entered ;  fVon  which,  and 
the  ciroumstoooes  state  1  in  the  several  affidavits  filed  against  this 
application,  the  only  reasonable  inference  that  can  be  drawn  is, 
that  the  whole  of  the  proceeding  in  this  suit  is  fraudulent,  and 
the  result  of  a  foul  conspiracy,  by  means  of  a  spurious  suit,  to  get 
possession  of  the  defen'iant's  property  to  defraud  his  creditors. 
The  application  complained  of  interferes  with  the  prooeodings,  and 
the  defendant  joins  the  plaintiff  in  endeavouring  to  remove  th« 
obstacle. 

I  cannot  ioterfore  to  asiist  the  parties  in  what  appears  to  roe 
by  the  affiUavitii  to  bo  I'niiiduletit.  If  the  plaintiff's  claim  is 
hone»«t.  he  has  only  to  prove  it  us  in  other  cases ;  if  otherwise,  tho 
plaintiff  may  be  examined  respecting  it  at  the  trial,  and  tho  whole 
matter  referred  to  n  jury. 
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The  attorney  vrho  entered  an  appearance  for  the  defendant,  if 
he  haa  done  so  without  any  aathority,  is  responsible  to  anybody 
iDJarionsly  affected  by  it,  and  as  there  is  no  complaint  of  bis  in- 
soltency,  I  most  leave  any  such  persons  to  their  actions  against 
bira.  His  aot  may  delay  ultimate  recovery,  but  cannot  prevent 
it  if  the  demand  be  actually  due — it  may  frustrate  a  fraudulent 
attempt  to  cheat  creditors. 

The  case  of  Bay  ley  et  al.  v.  Buekland  et  al.,  1  Ex.  1,  is  strongly 
in  point  in  this  case. 

In  that  case  it  was  decided  that  wheti  a  defendant  has  been 
served  with  process  and  an  attorney,  without  authority,  appears 
for  him,  the  Court  will  not  inlerfere  to  set  aside  the  proceedings  if 
the  attorney  is  solvent,  but  will  leave  the  defendant  to  his  remedy 
by  summary  application  against  the  attorney.  If  the  attorney  be 
insolvent,  the  Court  will  relieve  the  defendant  on  equitable  terms, 
if  be  has  a  defence  on  the  merits. 

In  a  case  like  the  present,  the  question  of  solvency  Is  of  less 
importance,  because  the  entry  of  an  appearance  is  more  likely  to 
save  than  to  cause  an  unjust  recovery  against  the  party  for  whom 
Buch  appearance  has  been  entered. 

Summons  discharged. 


MoInnss  y.  Hardt. 


Obmsei,  Slai,  VIC.  cap.  2SL  j^  287  ;  CotudL  Bat.  V.C.  cap.  24,  «ec.  41— .Eizaauiia/ion 
ofjitidffmtML  debtor— Jmrm  qf  order— Mod*  ^f  oondueting  ea)amm<Uion—Il^fu$al 
to  answer,  or  uiuaU{faelorj/  answertf  how  made  to  appear. 

SemUe. — ^The  oommon  fbrm  of  order  for  the  examination  of  a  Jodgment  debtor, 
blending  the  prorlslons  of  Oonaol.  8t*t.  U.  0.  cap.  22,  sec.  287,  and  Oonml.  Stat. 
U.  C  cap.  24,  gee.  41,  it  not  premier.  Them  acts  have  very  diflbrent  oliifecto  In 
aathorfxiog  the  oral  examination  of  a  Judgment  debtor.  The  aflldatit  applica- 
ble to  the  one,  bj  no  means  neceeiarily  will  be  snitable  to  the  other. 

If  a  qaestion  or  a  aeriee  of  qneetioni  be  put,  which  the  Judgment  debtor  r^f^uef 
to  answer,  there  shoold  be  some  statement  to  this  eflSwt  in  the  oertUlcate  of  the 
•xamlnar,  either  genflnl->that  qneetions  of  sneh  a  parport  were  put,  which  the 
defendant  refused  to  answer— or,  better  still,  that  some  specific  qoeetlon  or  ques- 
tions were  put— setting  them  forth  in  snbstanco— and  that  defendant  would  not 
answer  them,  or  that  defendant's  anawers  to  soeh  and  sneh  questions  were  not 
mti^factorjf,  or  giving  qnesttooa  and  answers,  so  that  It  m^t  be  determined 
whether  they  were  satis&ctory  or  not. 

Befosing  to  answer,  or  answering  questions  imsatliiftctorily,  are  matters  which,  If 
not  eertlfled  by  the  examiner,  mast  be  made  specially  to  appear,  either  in  the 
report  of  the  examiner,  or  in  an  aflldavit  setting  forth  qoeetioos  which  were  put 
and  were  wholly  unanswered,  or  that  an  answer  giv^i  (stating  it)  was  nnsatia- 
fectory.  - 

jSk>i6(e.— ^Ihe  fanner  is  the  better  eonrsob  The  examiner  dumld  require  answers 
to  fata  queatiooik  and  the  defendant's  refusal  to  answer,  or  his  nnaatisbctory 
answer,  shoold  be  entered  in  the  report  of  the  examination. 

(Chambers,  Nov.  5, 1861.) 

On  the  6th  Angnst  last,  Draper,  C.  J.,  made  on  order  in  the 
common  form  for  the  examination  of  the  defendant. 

The  defendant  was  examined ;  and  on  14th  September  last,  Mr, 
Jackson  obtained  a  summons  firom  McLean,  J.,  calling  on  defen- 
dant to  show  cause  why  be  should  not  be  committed  to  the  common 
gaol  of  the  county  of  Brant,  on  the  grounds :  1st,  That  he  refused 
to  dfodose  his  property,  and  his  transactions  concerning  the  same ; 
2nd,  that  he  did  not  make  satisfactory  answers  respecting  the  same ; 
3rd,  that  he  concealed  or  made  away  with  his  property,  in  order 
to  defeat  or  defraud  his  creditors. 

Mr.  Jackson  obtained  the  summons  on  reading  the  examination 
of  defendant  before  the  county  judge  of  Brant,  and  upon  reading 
an  affidavit  of  Mr.  Bruce,  who  examined  defendant 

Jamet  Pateraon  showed  cause,  and  filed  the  affidavit  of  defen- 
dant, and  affidavits  of  two  other  persons. 

Drapxb,  C.  J. — The  former  part  of  the  order  to  examine  defen- 
dant is  framed  under  the  Consolidated  Statutes  U.  C.  cap.  22,  sec. 
287  ;  the  latter  under  the  Consolidated  Statutes  U.C.  cap.  24,  sec. 
41.     The  order  is  in  a  form  commonly  in  use. 

It  did  not  occur  to  me,  when  signing  the  order,  that  these  acts 
have  very  different  objects  in  authorising  the  oral  examination  of 
a  defendant,  and  that  the  affidavit  applicable  to  the  one  by  no 
means  necessarily  will  be  suitable  to  the  other. 

I  think  the  course  of  blending  the  two  acts  into  one  has  In  the 
present  case  produced  inconvenience,  and  may  frequently  do  so. 
As  at  present  advised,  I  shall  not  make  a  similar  order. 

The  summons  on  defendant  is  to  show  cause  why  he  should  not 
be  committed  to  the  county  gaol  of  the  county  of  Brant,  on  the 
grounds:  1st,  of  his  refusing  to  disclose  his  property,  and  his 
transactions  concerning  the  same;  2nd,  that  he  did  not  make 
satisfactory  answers    respecting  the  same;    8rd,    that  he  has 


concealed  or  made  away  with  his  property,  in  order  to  defeat  or 
defraud  his  creditors. 

The  affidavit  of  Mr.  Bruce  bears  directly  only  on  the  second 
objection,  and  inferentially  on  the  third,  in  this  way,  that  because 
the  account  given  as  to  what  has  become  of  his  property  is  not 
satisfactory,  add  because  he  admits  he  bad  certain  property  at  one 
time,  and  asserts  that  he  has  none  now ;  therefore  he  has  con- 
cealed or  made  away  with  it  in  order  to  defraud  his  creditors. 

I  do  not  think  the  following  passage  in  Mr.  Bruce's  affidavit : 
**  I  particularly  required  the  defendant  just  before  the  close  of  his 
"  examination,  to  give  any  account  of  payments  made  or  losses 
**  suffered  by  him  Uiat  would  make  up  the  deficiency  between  the 
*<  money  paid  and  the  losses  sustained  by  him,  and  the  amount  of 
*'  his  full  purchases,  but  he  could  or  would  give  no  other  or  fuller 
'*  information  than  appears  in  his  said  examination"  siifficieDt  to 
establish  a  refusal  to  disclose  bis  property  and  his  transactions 
concerniog  the  same. 

If  a  question  or  a  scries  of  questions  were  put  which  the  de- 
fendant refused  to  answer  as  the  first  objection  suggests,  there 
should  be  some  statement  to  this  effect  in  the  certificate  of  the 
County  Judge,  either  generally,  that  questions  of  such  a  purport 
were  put  which  the  defendant  refused  to  answer,  or  better  still, 
that  some  specific  question,  or  questions  were  put,  setting  them 
forth  in  substance,  and  that  defendant  would  not  answer  them ;  or 
coming  to  the  second  objection  that  the  defendant's  answer  to  such 
and  such  questions  were  not  satislVictory;  or  giving  questions  and 
answers  so  that  it  might  be  determined  wheUier  Siey  were  satis- 
factory or  not. 

Then  as  to  the  third  objection,  the  evidence  of  concealment  of 
or  making  away  with  his  property  must  not  only  be  given,  but 
that  such  acts  were  done  to  defeat  or  defraud  creditors — an  infer- 
ence however,  that  would  in  most  cases  follow.  The  fact  that  a 
man's  balance  sheet  shews  a  deficit,  would  not  alone,  I  apprehend, 
be  sufficient  for  this  purpose. 

The  examination  of  the  defendant  which  is  returned,  contains  a 
vast  number  of  statements  mode,  I  assume,  in  answer  to  questions, 
shewing  sales  and  purchases  of  property,  payments  of  various 
sums  of  money  to  numerous  individuals,  transactions  of  receiving 
and  of  transferring  promissory  notes,  making  promissory  notes, 
making  payments  upon  them — in  short,  four  closely  written  pages 
of  details,  neither  systematically  arranged  nor  very  dearly  ex- 
plained. 

An  expert  accountant  might  possibly  form  a  balance  sheet  out 
of  these  statements,  or  the  materials  might  be  found  wholly  in- 
sufficient I  do  not  pretend  to  undertake  the  task  of  eliciting  the 
real  facts  from  such  conftised  statements.  If  the  defendant  had 
been  distinctiy  required  to  ftimish  a  statement  in  writing  by  a  day 
appointed  by  the  Judge,  in  which  should  be  made  to  appear  his 
actual  property  and  receipts,  his  expenditure  and  losses,  and  the 
defidt,  accompanied  with  explanations  how  the  deficit  arose,  and 
had  either  refused  or  had  neglected  after  reasonable  time  to  do  so, 
this  might  have  supported  one  of  the  objections ;  or  the  statement 
itself  when  examined  might  have  supported  another.  But  in  what 
is  placed  before  me,  placed  as  it  is,  I  am  not  prepared  to  say  the 
examination  leads  to  either  conclusion,  and  with  the  aid  of  Mr. 
Bruce's  affidavit  there  is  no  satisfactory  or  certain  ground  on 
which  to  determine  that  the  defendant  shuuld  be  committed  as  a 
fraudulent  debtor. 

I  cannot  find  certainty,  and  I  will  not  condemn  upon  suspicion. 

The  defendant  in  reply,  has  filed  his  own  and  two  other  affida- 
avits.  They  assist  in  leading  me  to  the  conclusion  that  refusal  to 
answer  or  answering  questions  unsatisfactorily,  are  matters  which 
if  not  certified  by  the  examiner  must  be  made  specially  to  appear, 
cither  in  the  report  of  the  examiner  or  on  an  affidavit  setting 
forth  questions  which  were  put  and  were  wholly  unanswered,  or 
that  an  answer  was  given  (stating  it)  which  it  is  contended  was 
unsatisfactory.  I  rather  incline  against  the  latter  course,  for  it 
appears  to  me  it  would  be  better  that  the  examiner  should  require 
his  questions,  and  the  defendant's  refusal  to  answer,  or  his  un- 
satisfkctory  answer,  to  be  entered  in  the  report  of  the  examina- 
tion. The  examiner  may  call  for  such  accounts  and  statements 
OS  I  have  above  suggested ;  in  short,  for  any  account  or  statement 
which  may  be  necessary  to  arrive  at  the  truth ;  and  the  Judge  or 
officer  taking  the  examination  might  be  asked  to  appoint  a  day  for 
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the  prodaetion  of  such  sUtomoDts,  gifiDg  ^nffiolont  time  in  his 
jadgment  to  produce  them,  and  then  a  neglect  to  prodace  them 
might  be  deemed  equWalent  to  a  refusal. 

On  the  whole  I  think  thia  summons  must  be  disoharged  without 
Msta. 

Summons  dtseharged  without  costs. 


PRACTICE  COURT. 


ia^pmiui  ir  Box*  A.  Habusosi,  Xq.,  BanitU^t^lmm.) 

Maodaimia  RiiBiii,  AmcimsTEATuz  or  Miohasl  Khmtm,  P&aht- 
Tif  r  T.  AaoEBW  Kliix,  J>Br«f daxt  ; 

Maodaluva  Khnn,  pLAixrirf  ▼.  Axdbuw  Kluin,  DiriifDAHT. 


endiiar  to  impmek—Heignn  istu^ 

The  oMift  poMMMi  the  jwMlatton,  npoB  the  •ppUoBtloii  of  a  culMMiveiit  Jndg- 
iBMit oraditor,  to Inqvlr*  Into  the  homaJUtacth  prior  Jodgmaot,  obialiMd  oo  a 
qMdallj  endomd  wrftagalnat  tbe  waoie  Jod^meot  debtor;  and  to  diract  Um 
trial  oTa  Mgned  Imvm,  hi  «rd«r  to  hklbrm  tB«  eonfdonee  of  tbe  oonrtaf  to  ftaod 
Of  frona  H/dft 

Ibrm ofMidiaa iesua^  WOtmr.  Wilaom, 2  U.  a  PncBep.  87i,  uphold. 

(Trinity  Term,  IMl.) 

In  these  eases,  rules  were  obtained  last  term  bj  Mr.  Jackaon^ 
oalliog  on  the  plaintiff  to  show  canse  whjr  the  judgment  in  each 
case  should  not  be  set  aside  as  fraudulent  and  Toid,  as  against 
John  Brown  and  J .  H.  McKenzie,  judgment  creditors  of  defend- 
ant, or  why  an  issue  should  not  be  ordered  to  try  which  of  the 
judgments  was  founded  upon  a  TaKd  consideration  or  fraudulent. 

The  application  was  founded  on  on  affidavit,  in  each  case,  of 
Warden,  the  attorney  for  Brown  and  McKeniie,  and  also  the  affi- 
dant  of  Mr.  Howard. 

An  action  was  commenced  by  Brown  and  McKensle  against  de- 
fendant, Andrew  Klein,  on  81st  May,  1860,  and  judgment  obtained 
last  NoTcmber,  and  JL  fa,  issued.  Appearance  had  been  entered 
for  defendant,  and  plea  put  in,  but  no  defence  was  offered  at  trial. 
The  action  was  on  a  bond  for  a  large  amount :  Terdict  rendered 
for  $7,821  06.  Atter  this  suit  commenced,  the  now  plaintiff, 
Magdalena  Klein,  took  out  administration  to  the  estate  of  her 
husband,  Michael  Klein,  who  died  in  1848 ;  and  the  present  suits 
were  thus  commenced. 

The  first  suit  was,  by  writ  specially  endorsed,  for  wages  due 
deceased  Michael  Klein,  from  1834  to  1840,  at  $180  a  year  and 
interest  thereon,  $1,058;  and  for  wages  to  Michael  Klein  and 
plaintiff^  Magdalena  Klein,  from  1840  (when  thegr  were  married) 
to  the  year  1817,  at  $J80  per  year  and  interest  thereon,  amount- 
ing to  $1,545;  and  judgment  was  obtained  thereon  for  default  of 
appearance,  and  execution  placed  in  the  sheriff's  hAuds  the26th 
September,  1860,  prior  the  execution  of  Brown  and  McKenzie. 

The  other  suit  was  commenced  on  the  same  day  in  May,  1860, 
and,  by  writ  specially  endorsed,  for  $1,260,  wages  due  Magdalena 
Klein  herself,  from  1847  (when  her  husband,  Michael,  £ed)  to 
1860 ;  nad  judgment  in  like  manner  obtained  by  default,  and  exe- 
cution issued  in  September,  1860,  prior  to  the  writ  of  Brown  and 
McKenzie. 

These  were  the  facts  sworn  to.  The  attorney  and  his  client 
filed  affidavits  almost  verbally  alike,  swearing  to  a  great  number 
of  things,  of  which  they  were  informed  and  verily  believed,  tending 
(if  correctly  informed)  to  raise  strong  grounds  for  inferring  that 
the  two  judgments  moved  against  were  coUustvely  obtained  on 
a  pretended  consideration  to  defeat  the  claims  of  Brown  and 
McKenzie. 

During  Easter  term,  Mr,  Harruon  shewed  cause,  contendlnc 
that  Brown  and  McKenzie,  as  strangers  to  these  judgments,  could 
not  be  heard,  referring  to  the  case  of  WUton  t.  WiUan^  decided 
in  this  court  by  Burns,  J.,  2  U.  C.  Prac.  R.  874 ;  and  ArvMur  t. 
Carruiheri,  2  U.  C.  Prac.  R.  217,  distinguishing  the  former  case, 
and  denied  that  the  authoriities  there  relied  on  supported  the 
judgment ;  and  farther  that  there  was  no  power  to  order  an  issue. 
He  filed  several  affidavits.  Magdalena  Klein,  the  plaintiff,  swore 
in  each  case  in  substance,  that  her  late  husband,  on  coming  of  age 
in  1834,  assnmed  the  charge  of  defendant's  farm,  in  Waterloo;  from 
thence  till  his  death  in  1847,  with  deponent'a  assistance,  at  defen- 
dant's (his  father's)  request  on  promise  that  he  should  have  the 
farm  at  defendant  s  death ;   that  Michael  and  she  chopped  and 


cleared  about  50  acres,  and  after  her  marriage  in  1840  she  always 
did  a  man's  work  oo  4o  farm,  defendant  using  the  produce  himself; 
that  after  Michael's  death  defendant  requested  her  to  continue 
working  tbe  farm,  which  she  did  down  to  the  commencement  of 
these  suits,  on  the  understanding  that  she  and  her  family  should 
have  possession  of  the  farm  at  defendant's  death  ;  that  her  claim 
for  ws^s  was  justly  and  fttirly  due  for  her  services  and  that  of 
her  son  ;  and  that  her  claim  in  the  administration  suit  was  also 
just,  and  that  both  were  peaeonable. 

Defendant  is  an  old  man  of  76.  lie  also  filed  afiidavits  denying 
collusion  and  fraud,  and  that  he  did  not  dofend  these  action* 
because  he  knew  their  claims  were  just»  Ac,  &c.  Four  or  flvo 
affiavits  were  filed  on  same  side,  giving  a  kind  of  history  of  the 
doings  of  the  Klein  family  since  1834,  and  eipressing,  in  each 
instance,  deponent's  belief  that  the  claims  were  just  They  were 
all  exactly  similar — verbally  alike.  In  all  the  statements  appeared 
to  have  been  drawn  with  blanks  for  tbe  names  of  the  several 
deponents  and  afterwards  filled  up.  The  verbal  similarity  of 
statement  appeared  on  both  sides. 

Jaekton^  in  reply,  cited  Farr  ▼.  Altierljf,  1  U.  C.  Q.  B.  837 ; 
Keyt  ▼.  Ilorwood,  2  C.  B.  905 ;  Sharp  ▼.  Thomai,  6  Bing.  416 ; 
DtMedma  T.  Orott,  10  Q.  B.  152  ;  RemmeU  v.  Lawrenee,  15  Q.  B. 
1004 ;  Imrap  v.  Magnay,  1 1  M.  &  W.  266 ;  Chrittcpherson  ▼.  Bmr- 
liM,  8  Ex.  159;  Ward  ▼.  McC&naaek^  6  O.  8.  17.  C.  215;  Mamkt 
r,  Btmton^  8  B.  ft  C.  217 ;    ifarftR  v.  Jfarrm,  8  B.  &  Ad.  93S. 

Haoabtt,  J. — I  have  carefully  examined  the  judgment  of 
Boms,  J.,  in  WUion  v.  WiUon^  and  have  come  to  the  conclusioii 
that  the  court  does  poseeas  the  jurisdiotion  contended  for,  both  as 
to  right  to  enquire  into  an  alleged  tn,nd  on  behalf  of  a  stranger 
to  the  suit,  and  to  the  direction  of  a  feigned  issue  to  inform  the 
conscience  of  the  court 

The  jurisdiction  of  the  conrts  over  judgmeiitB  entered  en  war- 
rants of  attorney  and  cognovits  seems  clear  and  undisputed.  The 
cases  are  not  so  clear  as  to  judgsMnts  otherwise  obtained.  I  pre- 
sume that  on  a  judgment,  after  a  trial  en  the  merits,  no  interirer- 
ence  could  take  place.  But  the  cases  of  spedally  endorsed  writs 
ate  certainly  within  the  mischief  arising  from  warrants  of  attor- 
ney ;  and  I  can  see  no  sound  reason  for  distinguishing  them  <m 
such  an  application  as  this.  All  I  can  find  in  our  own  conrts  on 
this  point  is  the  ease  of  Toumff  ▼.  CkriHie^  7  Qraat  817,  where 
the  Chancellor  says,  *'The  Lcffislatnre  did  not  OMsn  to  prohibit 
the  creditor  from  suing ;  so  it  is,  I  apprehend,  equally  clear  they 
did  not  mean  to  prohibit  the  debtor  ftrom  defending.  But  although 
the  debtor  might  have  the  right  to  defend  if  so  minded,  tiiere  is 
nothing  in  the  statute  which  compels  him  to  adopt  that  course. 
There  is  nothing  in  the  act  to  interfere  with  his  power  to  defend 
or  refrain  from  defending :  a  consequence,  which  must  have  been 
foreseen,  is  that  the  injustice  complained  of  has  been  left,  to  n 
great  extent,  without  a  remedy.  There  cannot  hare  been  any 
intention  of  interfering  with  a  judgment  recovered  in  ordinary 
course  of  law,  and  such  judgment  is  consequently  not  within  the 
equity  of  the  statutes,  (viz.,  the  22  Vic.  cap.  96,)  making  void  a 
fraudulent  preference  of  a  creditor." 

If  the  court  refuse  to  interfere  here,  the  only  course  open  to  the 
ii^ured  creditors  would  be,  I  presume,  either  by  acting  against 
sheriff  for  a  false  return,  notifying  him  of  the  alleged  fraud  in  the 
prior  execution,  as  in  the  well-known  case  of  Imray  v.  Ma^nay^ 
11  M.  &  W.  1,  which  seems  (though  slightly  questioned  by  Lord 
Campbell,  in  Remmti  v.  Lawrence)  15  Q.  B.  104,  to  have  been 
adopted  as  law  in  Chrielopkeraon  v.  Burton^  3  Ex.  159.  Lord 
Tenderden  very  naturally  said,  in  Harrody.  Benton^  8  B.  &C.  21, 
"  It  is  bard  upon  the  sheriff  that  the  question  should  be  tried  at 
his  expense.*' 

In  Imray  v.  Maynay,  11  M.  &  W.  275,  Parke,  B.,  says:  <'  The 
creditor  has  no  other  way  of  avoiding  the  judgment  than  by  forcti^ 
his  ezecntion  for  the  debt,  notwithstanding  an  execution  upon  it ; 
or  by  application  to  the  equitable  jurisdiotion  of  the  court  to  set 
it  aside,  which,  we  apprehend,  has  arisen  in  comparatively  modem 
times.  Whatever  right  the  creditor  had  at  the  time  of  the  statute 
(18  Eliz.  cap  5)  be  has  now."  The  judgment  is,  by  statute,  void 
as  against  creditors,  but  by  implication  it  is  void  agiunst  a  sheriff 
who  acts  in  right  of  a  creditor. 

I  am  willing  to  follow  the  judgment  of  Bums,  J.,  as  to  both 
rights.     I  do  not  dissent  from  his  conclusions. 
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The  ftmoant  in  dispote  here  is  Inrge;  and  the  affidnYits  on 
eilhar  side  are  not  at  all  of  that  precise  or  satisfactory  nature  that 
would  enable  the  oonrt  to  decide  so  grave  a  matter  on  materials  bo 
Terj  loose. 

I  therefore  direct  that  the  parties  do  proceed  to  the  trial  of  a 
feigned  issue  in  each  case  (unless  it  be  agreed  that  one  shall 
decide  both);  that  Brown  and  MoKenzie  be  the  plaintiffs,  and 
Magdalena  Klein  be  defendant:  that  the  question  to  be  tried  shall 
be,  whether  the  Judgment  obtained  by  her  against  Andrew  Klein, 
in  the  one  cause,  and  the  Judgment  obtained  by  her  as  adminis- 
tratrix of  Midiael  Klein  against  Andrew  Klein,  in  the  other  cause, 
was  founded  upon  a  valid  and  bona  fide  consideration,  or  whether 
the  same  was  fraudulent  and  Toid,  as  against  Brown  and  McKenzie, 
creditors  of  said  Andrew  Klein  :  that  such  issue  or  issues  be  tried 
at  the  next  assises  for  the  county  of  Waterloo :  that  the  rules 
granted  last  term  be  enlarged  till  the  determination  of  such  issues : 
and  that  all  qnesUons  of  costs  be  reseryed ;  the  issue  to  be  deliv- 
ered witnin  20  days  from  28rd  September,  1861,  and  to  bo  returned 
in  eight  days  from  delivery. 

I  also  refer  to  Jiell  ▼.  T9dd,  6  Jurist  59 ;  Bainhridge  t.  Wild- 
flurn,  1.  Dowl.,  N.  S.,  774 ;  Cooke  v.  Edwarda,  2  DowL  N.  S.  66; 
MeMwtm  ▼.  C/me,  7  Grant  650. 

Per  cur, — Rule  absolute  for  an  issue  in  the  terms  directed. 


MoDOHALD  Y«  MCDOXALD  IT  AJ^. 


SaUttQ  atUe  amttrd  cm  iwrnyarim  j»  ttftrtitee   a^ffUimejf  «f  wafarWt-^^'wtot. 

Oa  aa  ftpplfastioa  to  wt  Mida  an  award  on  tlbe  graoBd  that  the  arbitrator  was 
miatakan  hi  point  of  law  aad  flMt,  the  eoort  wUl  not  iatMrfore  naleaa  Iha  al- 
leged loiatake  appear  on  the  ftea  of  the  awaid  or  is  dladoaed  Xfj  BMoa  conteaL* 
poraneoua  writing. 

In  thia  iwpcet  there  la  no^HKersnea  Iwtwaan  awarda  autde  on  eompnlaarj  reCs- 
ra&ca  ondar  the  Oommon  Law  Frooadim  Act  aad  other  awarda. 

(Praetloa  0»art,  Trinity  Tana,  18fil.) 

In  Easter  Term  last  Mr,  MeKeican  obtaiiied  a  rule  calling  on 
the  defendants  to  shew  caiae  the  following  term  why  the  award 
made  on  the  80th  April  last,  by  A.  Logic,  Esq.,  should  net  be  set 
aside  on  the  ground  that  the  arbitrator  had  acted  improperly  in 
allowing  ta  defendants  credit  for  the  amount  4xf  a  note  for  X250, 
made  by  defendants  McDonald  and  Boss  in  favor  of  plaintiff,  dated 
18th  January,  1856. 

In  support  of  this  motion  were  filed  the  rule  of  reference,  award 
and  an  affidavit  of  plaintiff. 

It  appeared  that  all  matters  in  difference  in  the  cause  were  by 
order  of  Mr.  Justice  Richards  on  17th  October  last  referred  to  the 
award  of  A.  Logie,  Esq.,  Judge  of  the  County  Court  for  lYent- 
worth. 

Mr.  Logie  made  his  award  in  favour  of  plaintiff,  directing  de- 
fendants to  pay  plaintiff  $108.84,  the  amount  he  found  to  be  due 
from  them  to  him. 

The  plaintiff  filed  an  affidavit  In  which  be  swore  that  be  duly 
proTcd  his  account,  and  the  arbitrator  gave  defendants  credit  for 
the  amount  of  the  £250  note,  ef  which  a  copy  was  produced ; 
that  the  evidence  shewed  that  the  plaintiff  receiTed  the  proceeds 
of  that  note  from  a  bill  broker  who  discounted  it,  and  that  he  ap- 
plied the  proceeds  in  the  works  carried  on  in  partnership  between 
him  and  defendants  A.  P.  McDonald  and  Ross,  for  the  Great  Wes- 
tern Railway  Company  at  Hamflton,  under  an  agreement,  of  which 
B  copy  was  produ^  ;  that  by  the  terms  of  partnership  they  were 
bound  to  find  funds  but  did  not,  and  he,  plaintiff,  was  obliged  to 
raise  money  by  getting  notes  discounted  which  they  should  have  re- 
tired ;  tha  ta  Chancery  suit  is  pending  between  him  and  bis  late  co- 
partners A.  P.  McDonald  and  Ross,  concerning  their  business ;  that 
he  endorsed  many  notes  for  them  ;  that  he  should  not  be  charged 
with  any  portion  of  said  note ;  tiiat  his  claim  in  this  suit  was  for 
moneys  expended  for  defendants  in  connexion  with  the  works  at 
the  Chats  Canal  on  the  Ottawa  and  servieea  connected  therewith ; 
that  the  note  was  not  in  any  wsy  connected  with  said  works  4rr  the 
claim  in  this  suit,  and  the  books  of  the  works  on  the  Chats  Caaal 
BBd  in  which  plaintiff's  account  is  entered  were  produced  to  the 
arbitrator  and  contain  no  charge  of  any  such  sum ;  that  evidence 
was  given  that  he,  plaintiff,  had  stated  to  a  person  after  the  note 
became  due  he  wished  A.  P.  McDonald  and  Ross  would  take  up 
the  note  as  it  was  standing  sgainat  him,  the  plaintiff,  and  was  de- 
trimental to  his  credit ;  Uint  he  proved  before  the  arbitrator  the 


agreement,  of  which  a  copy  was  produced,  signed  by  A.  P.  McDon- 
ald, Ross  being  then  his  partner,  aad  plaintiff  also  a  partner  in  the 
Qreat  Western  Railway  works,  of  which  he,  plaintiff,  bad  the  su- 
perintendence. 

This  document  was  dated  80^  January,  1856,  (after  tlie  date  of 
the  note,)  and  stated  that  plaintiff  bed  signed  and  endorsed  seve- 
ral notes,  cheques,  &c.  for  him  and  for  A.  P.  McDonald  &  Co.,  at 
different  placea,  and  agreeing  to  indemnify  plaintiff  from  any  pay- 
ments, Ac.  on  said  notes^  &c.,  except  what  had  been  used  for  the 
work  in  which  he  was  interested  at  the  Great  Weeteni  Railway 
depot,  as  he  received  none  of  the  value  or  products  of  the  above 
in  any  other  way. 

J,  B  Read  shewed  cause,  filing  an  affidavit  of  defendant  McDon- 
ald positively  swearing  that  if  all  just  credits  were  allowed,  defen- 
dants owed  plaintiff  nothing,  and  that  plaintiff  was  in  their  debt ; 
that  plaintiff  discounted  the  £260  note,  received  the  proceeds,  and 
(to  deponent's  certain  knowledge,}  used  the  money  for  his  private 
purposes,  and  so  informed  deponent;  that  it  was  never  entered  in 
the  Company's  book  nor  credit  given  therefor,  or  aceount  rendered 
of  it,  and  it  has  been  paid  by  deponent  and  defendant  Ross ;  that 
his  note  was  not  made  for  partnership  purposes  but  was  endorsed 
by  plaintiff  for  his  speoial  benefit,  and  was  understood  when  given 
to  be  a  private  tranaactioii  unconnected  with  any  work  in  progress 
or  the  letter  of  indemnity. 

For  defendant  were  cited  Bume  v.  ffitta&ee,  1  H.  &  N.  729; 
FidUr  V.  Fnwiek,  8  C.  B.  705 ;  Buiekiton  v.  SkepardUm,  18  Q.  B. 
9&6 ;  LaUa  v.  WaUrndge^  7  U.  C.  Law  Journal. 

For  plaintiff  It  was  urged  that  this  being  a  oompulsory  reference 
the  Court  should  enquire  more  readily  into  the  merits  than  under 
the  old  system,  citing  /a  re.  Batt  v.  Hynee,  2  M.  ft  Or.  847 ;  Kent 
V.  Brulof,  8  East.  18;  Jones  v.  Coery,  5  Bing  N.  C.  187 ;  Bernard 
V.  Wainwrigkt,  7  Dowl.  299,  S.  C.  1  L.  M.  ft  P.  456 ;  Bodgkmaon 
V.  Ferine^  8  a  B.  N.  8.  189. 

Hagabtt,  J.  Assuming  the  law  to  be  as  Mr.  McKelcan  ta>ges  in 
some  of  the  earliest  cases,  it  would  still  be  imposbible  to  set  aside 
an  award  like  this  on  such  materials  as  the  plaintiff  has  laid  be- 
fore the  Court. 

The  plaintiff  has  merely  his  own  affidavit  as  to  the  evidence  ad- 
duced and  his  own  version  of  the  facts,  and  on  this  he  is  fiatly 
contradicted  by  the  defendant's  affidavit.  No  evidence  whatever 
is  before  me  as  to  how  the  arbitrator,  a  Judge  of  the  County  Court, 
proceeded,  or  on  what  view  of  the  law  or  facta  be  has  based  bis 
decision. 

There  are  certainly  authorities  to  shew  that  when  the  award  or 
some  contemporaneous  statementln  writing  of  the  arbitrator  shiews 
a  clearly  mistaken  view  of  law,  or  a  clear  mistake  in  fact,  or  possi- 
bly where  the  arbitrator  communicated  to  tha  Court  or  the  parties 
for  their  use,  a  statement  of  bis  conolusionB  or  admission  of  his 
error,  the  Court  may  have  interfered. 

The  case  in  East  where  the  award  or  a  paper  taken  as  part  of 
it  in  a  collision  case  stated  that  both  ships  were  equally  to  blame 
and  in  the  wrong,  but  neverthelef  s  awarded  large  damages  against 
one  of  them  may  illustrate  this  practice. 

But  the  law  seems  clearly  stated  in  a  late  case  by  a  very  high 
authority,  the  late  Baron  Watson.  In  ffo^e  v.  Burgeat^  3  H.  & 
N.  298,  **  This  is  a  motion  to  set  aside  the  certificate  of  an  arbi- 
**  trator  on  the  ground  that  be  was  mistaken  in  point  of  law  and 
*'fi(ict.  The  law  as  regards  awards  not  under  this  Act  is  clear, 
**  where  an  arbitrator  professes  to  decide  according  to  law  but 
«<  does  not  do  so.  If  this  mistake  appears  on  the  face  of  the 
*<  award  or  is  disclosed  by  some  contemporaneous  writing,  the 
<*  Court  will  set  aside  the  award.  So  also  with  respect  to  a  mis- 
*<  take  in  fact.  To  that  extent  the  law  haw  gone  hot  no  further. 
'*That  being  the  general  law,  the  only  question  Is  whether  there 
**  is  any  difference  with  respect  to  awards  under  the  compulsory 
«  clauses  of  the  C.  L.  P.  Act."  The  Act  prorides,  **  the  proceed- 
**ing8  upon  any  such  arbitration  shall  be  subject  to  the  same  rules 
"  and  enactments  as  to  the  power  of  the  Court  for  enforcing  or 
*<  setting  aside  the  award  as  upon  a  reference  by  consent  under  a 
**  rule  of  Court  of  Judges'  order,"  therefore  he  continues,  "  the  Le- 
"  gislature  has  not  left  the  matter  in  doubt,  but  has  clearly  ex- 
<*  pressed  its  intention  that  these  compulsory  references  should  be 
**  governed  by  the  rules  of  law  applicable  to  ordinary  references." 
Martin  and  Channel,  B.  B.  concurred. 
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The  same  Tieir  Beems  to  haTe  behn  taken  in  a  case  in  the 
preceding  year,  (1857)  Bodfikmton  ▼.  Femie^  8  C.  B.,  N.  8.  180, 
where  the  whole  law  as  to  setting  aside  awards  is  disonssed. 

Now  this  ease  before  me  ia  wholly  wanting  in  materials  to  bring 
it  within  the  inflnence  of  any  of  the  cases  cited.  There  is  no 
statement  of  the  arbitrator  or  admission  as  to  his  proceedings,  or 
of  his  views  of  either  law  or  fact  I  am  naturally  struck  on 
reading  the  papers,  with  the  apparent  difficulty  of  understanding 
how  in  a  daim  against  A.  P.  McDonald,  Schram  and  Boss,  the 
defendants,  were  entitled  to  set  off  the  money  receiTed  by  plaintiff 
on  a  note  to  which  Schram  seems  to  haye  been  a  stranger,  and 
which  A.  P.  McDonald  swears  was  retired  by  him  T  McDonald)  and 
Boss,  and  apparently  not  with  money  in  which  Sonram  had  been 
interested. 

But  I  strongly  suspect  both  from  the  language  of  the  affidaTits 
tiled,  the  form  of  the  motion,  and  the  argument  addressed  to  me, 
that  the  contest  before  the  arbitrator  was  chiefly,  if  not  wholly,  as 
to  the  proceeds  of  this  note  being  applied  by  plaintiff  to  the  part- 
nership business  in  Hamilton  in  which  he  was  interested,  or  whe- 
ther he  appropriated  the  proceeds  to  his  own  use,  and  thus  was 
chargeable  therewith,  and  that  very  possibly  the  right  of  Schram 
to  have  the  benefit  of  this  set  off  may  not  haYO  been  denied,  or  at 
all  events  attention  called  thereto.  On  the  other  hand  it  may  hare 
been  fully  in  question  and  there  may  have  been  strong  reasons 
UDdtsclosed  in  this  motion  for  allowing  it  as  a  set  off. 

The  utter  obscurity  of  this  point  is  a  strong  illustration  of  the 
danger  of  setting  aside  an  award  on  such  meagre  materials  as 
have  been  laid  before  me. 

I  think  I  should  be  far  outstepping  all  decided  oases  and  intro- 
ducing new  practice  if  I  acceded  to  this  motion. 

It  is  shewn  that  a  suit  is  pending  in  Chancery  to  settle  the  part- 
nership accounts  between  pl^ntiff,  A.  P.  McDonald  and  Ross.  If 
so  there  can  be  little  danger  of  plaintiff  having  to  pay  the  note  in 
question  more  than  once.  The  fkot  of  his  application  of  the  pro- 
ceeds seems  to  have  been  fairly  in  issue,  and  I  see  no  reason  to 
question  itt  hating  been  fairly  decided. 

Fer  Cur, — Rule  discharged  with  costs. 


DIVISION    COURT    CASE. 


(In  tho  FJnt  DlTisloii  Ooart  of  tho  Uaited  Ckmntlos  of  York  sad  PmI,  Mon 
Gbouk  Doaoiir,  Esq^  Recorder  for  tbe  City  of  Toronto.) 


BbOWN  XT  AL.   y.   MUOKLB. 


It  If  an  eirtabllihsd  mle  of  BngU«h  Uw,  that  negUgenoe  or  breach  of  dnty  eannot 
bo  wt  ap  as  a  defiraoo  in  aetloiu  for  the  reeorery  of  freight,  wbcra  the  defendant 
has  derired  a  partial  benefit  nnder  the  contract,  but  defendant  obUcvd  to  bring  a 
cron-action  for^damaffes  in  respect  of  each  negligence  or  breach  ofdatv. 

8nch  mle  must  be  taken  to  prerall  in  dirisloii  oonrta,  notwithstanding  the  proTi- 
■ion  of  tha  DiTiaion  Oonrta  Act  eaabllng  the  judge  to  decide  according  to  aqulty 
and  good  oonsdenoe. 

A  different  rule  preraHs  in  fereral  States  of  the  neighboring  republic,  and  is  highly 
eraiTenlent  as  Mlenlated  to  prerent  mnltlpUclty  of  suits. 

The  defendant  caused  to  be  deliTcred  to  the  master  of  Csptain 
Perry's  steamer  the  **  Bowmanville,"  at  Quebec,  where  the  steamer 
was  then  lying,  property  of  her's,  a  cask  of  china  and  crockery- 
ware,  value  at  least  of  £10;  also  a  quantity  of  household  furniture, 
value  not  shown ;  which  he  there  received,  to  be  carried  for  the 
defendant  to  Toronto,  at  a  charge  of  $30,  as  shown  by  an  informal 
bill  of  lading  produced  at  the  trial  by  Captain  Perry;  although 
by  another  bill  of  lading,  produced  by  plaintiffs,  not  signed  by  or 
on  behalf  of  the  captain,  carriers,  or  others  interested,  $86  was 
charged  as  the  freight.  The  sum  of  $35  was  advanced  by  plain- 
tiffs, as  wharfingers  at  Toronto,  to  Captain  Perry,  on  a  supposed 
receipt  of  the  goods  for  which  it  was  incurred. 

The  plaintiffs  held  the  goods,  subject  to  this  and  two  other 
charges,  viz.,  $6  for  wharfage  and  storage,  and  $2  60  for  harbor 
dues. 

The  defendant,  on  application  at  Toronto  to  plaintiffs  for  her 
property,  was  refused  delivery,  unless  all  the  above  charges  were 
first  paid. 

Subsequently  plaintiffs  delivered  the  goods,  upon  the  under- 
taking of  a  friend  of  defendant  that  plaintiffs'  claim  should  be  paid. 


The  defendant,  on  receiving  her  furniture,  found  a  portion  of  it 
damaged  and  broken,  to  the  extent  of  $20. 

Plaintiffs  delivered  to  defendant  a  cask,  as  for  that  containing 
her  china  and  crockery,  but  it  was  found  to  contain  moccasins,  and 
not  to  be  defendant's  cask,  and  was  returned  to  plaintiffs,  who 
diso!aimed  all  knowledge  of  defendant's  cask,  and  all  liability  in 
respect  of  it,  and  denied  that  it  came  into  their  hands. 

The  defendant  refused  to  pay  the  above  charges,  unless  her 
missing  property  (exoeeding  in  value  the  amount  of  freight)  was 
first  restored,  and  her  losses  for  injui^to  furniture  allowed  her  on 
account. 

Plaintiffs  thereupon  brought  this  suit,  to  recover  for  freight  $86, 
wharfage  $6,  and  harbor  dues  $2  60,  in  all  $42  60,  besides  intereat. 

IVefendant  paid  into  court  $7  60,  covering  plaintiffs*  claim  for 
wharfage  and  harbor  dues ;  and  urged  that  this  being  a  court  not 
of  strict  law,  but  of  equity  and  good  conscience,  the  plaintiffs,  who 
voluntarily  advanced  their  money  to  Perry,  cannot  be  held  to  be 
in  a  better  position  to  claim  for  the  freight,  which  is  the  only  claim 
now  In  dispute,  than  Perry  himself  would  l>e  had  the  advance  not 
been  made,  and  were  he  the  plaintiff  instead  of  Drown  &  Co. ; 
that  it  would  be  unjust  to  permit  plaintiffs  to  recover  anything  for 
freight  on  the  contract  for  the  safe  carriage  and  delivery  of  the 
defendant's  property,  whilst  the  defendant,  under  this  identioal 
contract,  has  a  legal  and  Just  claim  against  Perry  exceeding  that 
for  which  this  action  is  now  brought,  the  payment  into  court  being 
the  full  amount  of  the  plaintiffs'  cliarc^es  on  the  goods  distinct  from 
the  charge  which  they  voluntarily  took  the  risk  of  by  assuming 
the  carrier's  plaoe  in  relation  to  Uiem,  in  so  far,  at  all  events,  as 
the  fireight  of  them  was  concerned.  The  defendant  was  willing  to 
forego  all  excess  of  claim  beyond  sufficient  to  meet  the  charge  for 
freight. 

Defendant  urged  also  that  the  voluntary  advance  for  this  freight 
made  by  plaintiffs  to  Perry,  cannot  give  them  a  right  of  action 
against  the  defendant,  but  that  admitting  plaintiffs  right  to  sue 
defendant,  still  defendant  is  entitled  to  set  up  her  loss  and 
damage  growing  out  of  the  contract  with  Perry,  against  the  claim 
for  freight  growing  out  of  the  contract  and  payable  only  in  respect 
of  the  goods  in  question. 

DuQGAK,  R. — I  have  examined  the  various  cases  cited  on  both 
sides,  and  such  others  as  I  cotild  find  bearing  upon  this  case,  dis- 
posed if  upon  authority  or  precedent  in  law  or  equity  I  could  do 
so  to  give  effect  in  this  action  to  defendant's  just  claims  under  the 
contract  out  of  which  arises  the  demand  for  freight,  and  avoid  the 
necessity  of  another  suit 

By  the  agreement  between  the  plaintiffB  and  defendant  for 
the  delivery  of  the  goods,  and  the  defendant's  acceptance  of  a 
portion  thereof,  I  think  she  is  liable  to  plainUffs  in  this  action  to 
the  extent  to  which  she  would  have  been  liable  to  the  carrier. 
Perry,  for  freight,  had  the  latter  made  the  delivery  in  question 
to  the  defendant  direct,  without  the  intervention  of  any  other 
party.  I  find,  however,  that  Perry  omitted  to  carry  defendants 
cask,  and  earned  no  freight  in  respect  thereof. 

I  consider  it  an  established  and  inflexible  rule  of  law,  that 
negligence,  or  breach  of  duty  or  of  contract,  cannot  be  set  up  aa 
a  defence  in  actions  for  the  recovery  of  freight  of  gooda,  or  for 
the  recovery  of  an  attorneys  bill  of  costs,  where  the  defendant  has 
derived  a  partial  benefit  by  carriage  and  delivery  of  the  goods^ 
or  had  derived  a  partial  benefit  from  the  services  charged  in  the 
bill  of  costs,  but  in  these  cases  the  defendant  is  invariably  obliged 
to  resort  to  an  action  for  redress. 

I  find  this  distinctly  stated  by  Bacon  Park,  in  the  case  of 
Mondell  v.  Sled,  S.  M.  &  W.  868,  in  which  I  was  referred  by  tha 
defendant  on  the  doctrine  of  set  off,  and  reduction  of  plaintiffa* 
demand,  by  setting  up  his  laches  in  relation  to  the  subjeot,  or  the 
contract  out  of  which  his  action  arises. 

The  law  is  so  expressed,  without  doubt  or  qualifloation,  in 
modem  standard  text  books.  I  refer  to  the  recent  e<Ution  of 
Abbot,  on  shipping,  and  the  able  and  learned  work  of  Mr. 
Maohladan,  on  the  same  subject,  just  issued  Arom  the  Bnglish 
press. 

I  am  unable  to  find  that  courts  of  equity  have  acted  on  a  dif- 
ferent rule  where  relief  has  been  there  sought  in  oases  like  the 
present.    Tho  rights  and  liabilities  of  the  parties  in  such  caseA, 
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with  tbe  mode  of  enforciug  them,  do  not  seem  to  be  in  any  respect 
doubtful. 

It  19  true  that  in  seTeral  States  of  tbe  neighboring  repablic  a 
dllTerent  rnle  prerails,  as  shewn  in  tbe  cases  cited  bj  the  defen- 
dant, of  Battertnore  Y,  Pierce,  8  HiH.  171,  and  Stone  r.  Tarwood 
et  al ,  14  Illinois,  423,  which  mie  appears  last  to  all  parties, 
and  highly  conTenient,  as  calculated  to  aToid  cireaitr  of  action 
and  multiplication  of  suits,  bj  enabling  the  defendant  in  a  ease 
like  tbe  present,  to  set  up  the  loss  and  injury  to  his  property  for 
which  the  carriers  wooM  be  liable  in  full  discharge  of  their  claim, 
for  freight,  if  it  amounted  to  so  much,  or  ff  otherwise,  then  to  the 
extent  of  the  amount  thereof  in  reduction  of  such  claim. 

Our  laws  appearing  to  me  to  be  plain  on  the  subject,  and  what 
is  also  important,  the  defendant  haTing  ample  means  of  redress 
by  action  against  the  carrier,  whom  it  is  nut  suggested  is  in  in- 
soWent  circumstances,  or  without  the  Jurisdiction  of  our  courts ;  I 
decide  against  the  defendant's  setting  up  in  this  action  her  claim 
for  loss  or  damages  under  the  contract  referred  to,  and  that 
she  is  liable  for  the  full  Areight  of  the  goods  actually  carried, 
amounting  to  $25,  which  sum  tiie  defendant  is  ordered  to  pay 
within  fifteen  days,  with  costs,  excepting  witnesses  fees. 

Judgment  accordingly. 


COUNTY    COURT   CASES. 
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MaCB  ▼•   RUTTAH. 

WlMn  hrnd  to  imeflcad  agalmit  an  oeoii|»Dt,  th*  onllMftor  of  taxeo  caanot  prooMd 
to  collect  the  taxefl,  ia  in  the  caae  of  ^  Lands  of  noB^r^identa*"  by  dtoliBH  and 
Mile  of  gooda  under  boc.  97  of  the  Upper  Canada  Assefmnent  Act. 

The  term  **  Lands  of  non-neldente"  meani  nnoocopled  tond  not  oesoseed  against 
the  owner  or  ooenpant. 

Trespass  for  seizing  and  taking  a  colt  of  the  plaintiflTs  at  the 
Village  of  Sydenham,  in  the  Township  of  Lougborough,  of  the 
Talue  of  one  hundred  dollars. 

The  defendant  pleaded  that  before  the  time  in  the  declaration 
mentioned,  to  wit  in  the  year  1861,  certain  land  and  premises  in 
tbe  township  of  Lougborough  liable  to  taxation  were  assessed  in  the 
said  township,  and  at  the  time  the  assessment  was  made  were  not 
oeenpied  by  the  owner  but  by  one  Edward  Upham,  and  the  owner 
did  not  reside,  nor  had  he  a  legal  domicile  or  place  of  business  in 
ike  said  townsMp  of  Lougboroi^,  nor  liad  he  signiied  personally, 
or  \)f  writing,  to  tbe  assessor  that  he  owned  the  said  land,  or 
desired  to  i>e  assessed  therefor,  and  thai  the  sane  waa  assessed  in 
the  name  of  the  said  occupant,  Edward  Upham ;  and  that  the  olerk 
of  th9  council  of  the  said  township  made  out  a  eoilector's  roll, 
nnder  the  authority  of  a  by«l»w  of  the  counett  in  that  behalf 
passed,  and  delivered  the  same  certified  nnder  Ims  hand  to  the 
deflendant  as  coUeotor  of  taxes  for  tlie  said  township,  before  the 
1st  day  of  October,  1861,  and  1^  taxes  unpaid  and  charged  under 
tbe  sM  by-law  on  the  said  land  and  premises  against  the  said 
Bdward  ITpbara,  and  set  down  on  the  said  roll,  amounted  to  78 
dollars  and  76  cents,  aind  the  defendant  upon  receiving  the  said 
coUeetor's  roll  proceeded  to  coiled  tbe  taxes  therein  mentioned, 
and  ealled  at  least  ouce  on  tbe  said  Edward  Upham,  and  demanded 
peyment  of  the  said  taxes,  and  that  the  said  Edward  Upham  neg- 
lected to  pay  and  did  not  pay  Uie  said  taxes  for  more  than  14  days 
after  such  demand,  and  after  the  expiration  of  one  month  from 
tbe  date  of  the  delivery  of  tlie  roll  to  the  defendant,  and  after  14 
dftys  from  tbe  time  of  the  said  demand  and  while  the  defendant 
was  duly  authorised  as  collector  as  aforesaid,  the  deAmdant  found 
tbe  goods  and  efaattds  of  the  plalnUff  in  the  declaration  mentioned 
on  tbe  said  land,  and  tbe  plaintiff  was  then  the  owner  sad  occu- 
pant of  the  same  land,  and  thereupon  the  defendant,  ss  collector 
me  aforesaid,  made  distress  of  tiM  said  goods  and  chattels,  and 
levied  the  said  taxe9  by  the  sale  thereof  as  he  lawfully  might, 
which  is  the  supposed  trespass  in  the  declaration  alleged. 

Tlie  plaintiff  demarred  to  this  plea,  assigning  as  causes  of  de- 
mnnvr:  let,  that  the  defendant  ailer  demand  from  Upham^  the 
oeeupaat,  proceeded  to  recover  the  taxes  as  in  the  case  of  lands  of 
non-residettts,  without  making  the  demand  required  by  law  in  the 
ease  of  lands  of  non-residents :  2nd,  that  the  plea  shows  that  at 


the  time  of  the  assessment  the  owner  of  the  land  was  not  remdent, 
and  that  the  land  was  assessed  in  the  name  of  tbe  occupant, 
Upham,  and  not  as  lands  of  a  non-resident  t  8rd,  that  the  plea 
does  not  show  that  the  goods  and  chattels  were  the  property  of 
Edward  Upham,  or  in  his  possession ;  4th,  that  the  plea  does  not 
show  that  the  land  was  assessed  against  the  owner  at  the  time  of 
the  assessment,  or  agunst  the  plaintiff,  nor  does  it  allege  that  &e 
plaintiff  was  the  owner  at  the  time  of  the  assessment 

J",  A.  ffendereon  for  the  pliuntiff;  G,  L.  Mawat,  contra. 

Fraser  v.  Page,  18  U.  C.  Q.  B.  380,  and  the  28,  24,  92,  9S,  04, 
95, 96,  97,  122,  sections  of  Gonsoi.  gtat  U.O.,  oap.  66,  were  cited 
upon  the  argument. 

Maokbkzis,  Co.  J. — It  does  appear  a  Uttle  singular  that  the  at- 
tention of  the  Court  was  not  directed  to  the  sixth  section  of  the 
Assessment  Act  upon  tbe  argument,  as  the  sufficiency  or  insuf- 
ficiency of  the  plea  must  be  got  at  in  a  measure  through  that 
section.  At  all  events  the  sixth  section  serves  as  a  key  to  the 
solution  of  tbe  legal  question  raised  upon  the  demurrer,  and 
should  not  be  lost  sight  of. 

The  defendant  states  i^  his  plea,  that  the  Isnd  in  question  at 
the  time  of  the  assessment  thereof  was  occupied  by  one  Edward 
Upl)am,  and  was  assessed  in  the  name  of  and  against  Edward  Up- 
ham, as  occupant  thereof,  while  at  the  same  time  an  unnamed 
non- resident  was  its  owner ;  and  that  at  the  time  of  the  seizure  of 
the  colt,  the  plaintiff  was  the  owner  and  occupant  of  the  same 
land. 

From  this  state  of  fqcts  the  defendant  has  assumed  In  his  plea 
that  he  had  a  right,  as  collector  of  Taxes,  to  treat  the  land  as 
<*  The  land  of  a  non-resident,"  and  to  proceed  to  collect  the  taxes 
under  the  97th  section  instead  of  under  the  96th  section  of  the 
Asbessraent  Act 

Had  the  defendant  at  the  time  of  seizure  any  right  to  treat  this 
land  as  "  the  land  of  a  non-resident*'  under  the  Assessment  Act  ? 
If  not  the  plea  must  fail. 

I  think  that  any  person  who  will  read  the  sixth  secUon  of  the 
Assessment  Act,  in  collection  with  the  other  sections  which  were 
cited  during  the  argument,  must  feel  satisfied  that  the  defendants 
plea  must  fall  to  the  ground. 

The  sixth  section  explains  the  meaning  of  the  term  **  Lands  of 
n on  residents"  nnder  the  Act  in  the  following  explicit  words :  **  Un- 
occupied land  owned  by  a  person  not  resident,  and  not  baring  a 
legal  domicile  or  place  of  business  in  the  township,  rillage,  town 
or  city  where  the  same  is  situate,  or  whose  residence  or  domicile 
or  place  of  busines  therein  cannot,  upon  diligent  enquiry  by  the 
assessor  he  found,  and  who  has  not  signified  to  the  assessor  per- 
sonally or  in  writing,  that  he  owns  such  land,  and  desires  to  be 
assessed  therefor,  shall  be  denominated  *  Lands  of  non-residents.' " 

Unoccupied  lands  only  can  be  treated  by  the  assessors  and  col- 
lectors as  the  '*  Lands  of  non-residents."  Land  occupied  by  the 
owner  shall  be  assessed  in  his  own  name.  If  the  owner  be  not 
resident  or  be  unknown,  and  has  not  requested  to  be  assessed 
therefor,  then  if  the  land  is  oconpied,  it  shall  be  assessed  in  the 
name  of,  and  against  the  occupant ;  but  if  the  land  be  not  occupied 
then  and  only  then,  It  shall  be  assessed  as  **  the  land  of  a  non- 
resident" 

Land  may  be  assessed  against  the  owner  and  occupaptwhen  the 
owner  is  known ;  when  that  is  the  case,  the  assessor  must  on  the 
roll  add  the  word  '<  owner"  to  the  name  of  the  owner,  and  the  word 
(*  oooupant"  to  tbe  name  of  the  occupant  wlien  tbe  taxes  may  be 
recovered  from  dther  or  from  any  future  owner  or  oocopant, 
saving  bis  recourse  against  any  other  person. 

The  assessor  must  write  opposite  the  name  of  any  non-resident 
freeholder  who  requires  bis  naoie  to  be  entered  upon  the  roll,  tbe 
word  **  non-resident"  and  tlie  address  of  such  freeholder.  The 
8tst  section  of  the  Assessment  Act,  even  without  tbe  unambigaoQs 
interpretation  given  in  the  6tb  sectioa  of  the  term  'Meads  of 
non-residents,*'  points  ent,  in  my  opinion,  that  tbe  Legislature 
intended  to  mean  <<  unoccupied  lands''  by  that  tenn. 

By  the  81st  section  it  is  enacted  that  as  regards  **the  lands  of 
nen-residents"  who  have  not  required  their  names  to  be  entered 
on  the  roll,  the  assessors  shall  proceed  as  follows:  they  shall 
insert  such  land  in  the  roll  separated  from  the  other  assessments, 
and  shall  bead  the  same  as  '*  Non-resident  Land  Assessments," 
and  to  carry  oat  the  same  idea  uniformly  throughout  tbe  Act,  it  is 
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enacted  by  the  92nd  section  that  the  clerk  of  CTery  munioipalitj 
ehall  make  oat  a  roll  in  which  he  shall  enter  **  the  lands  of  non- 
residents" together  with  the  valne  of  every  lot,  and  enter  opposite 
to  each  lot  all  rates  or  taxes  with  which  the  same  is  chargeable, 
and  transmit  the  roll  so  made  ont  to  the  treasurer  of  the  county 
in  which  his  municipality  is  situate,  or  to  the  city  chamberlain ; 
and  snbeequent  danses  contain  directions  to  the  county  treasurer 
and  chamberlain  in  respect  of  the  '*  lands  of  non-residents." 

In  the  case  of  Te^tlet  ▼.  Canon  decided  in  this  Court  in  the 
year  1855»  the  Court  in  giving  judgment  said,  *'  The  collector 
derives  his  authority  to  collect  the  taxes  mentioned  in  the  col- 
lection roll,  and  his  power  to  levy  taxes  in  arrear,  by  distress  and 
sale  of  the  goods  and  chattels  of  parties  in  default  from  the  roll 
itself.  The  roll  must  be  looked  upon  In  the  nature  of  a  warrant 
or  writ  delivered  to  the  collector. 

The  same  doctrine  has  been  recogniied  by  the  Court  of  Queen's 
Bench  in  Fraser  v.  Pa^e,  18  U.  C.  Q.  B.,  880. 

The  land  would  require  to  appear  on  the  defendants*  collection 
roll  as  **the  land  of  a  non-resident"  before  the  collector  could 
proceed  to  collect  taxes  on  it,  as  on  "lands  of  non-residents  " 
The  fact,  as  stated  in  the  plea,  appears  to  be  the  other  way.  It 
appears  that  the  land  was  assessed  in  tbe  name  of  and  against 
Edward  Uphsm.  This  of  itself,  under  the  statute,  divested  the 
land  of  the  character  of  '*  the  land  of  a  non-resident."  It  being 
assessed  in  the  name  of  the  occupant  Upham,  made  it  for  the 
purposes  of  the  Assessment  Act  the  land  of  a  resident,  Upham 
being  in  fact  and  in  the  eye  of  the  law  residing  upon  it.  Conse- 
quently he  should  have  proceeded  to  collect  the  taxes  according 
to  his  roll,  namely,  against  Upham,  as  directed  by  the  94th  and 
96th  sections. 

It  will  be  seen  by  the  24th  section  of  the  Act  that  when  land 
is  assessed  against  the  owner  and  occupant,  the  taxes  may  be 
recovered  from  either  or  from  sny  future  owner  or  occupant.  In 
the  present  case,  the  name  of  the  owner  at  the  time  of  the  assess- 
ment, whoever  he  was,  does  not  appear  at  all,  nor  does  the  name 
of  the  plaintiff  appear  on  the  roll.  I  am  fU  a  loss  to  conceive  by 
what  right  the  defendant,  a  mere  collector  of  taxes,  has  invested 
this  land  with  a  character  inconsistent  with  what  appears  on 
his  roll  in  this  respect.  It  formed  no  part  of  the  defendant's  duty 
to  invest  the  land  with  attributes  of  a  more  general  form  than 
what  appears  on  the  roll,  as  he  appears  by  his  own  plea  to  have 
done.  It  was  the  duty  of  the  assessors  to  return  tbe  land  in  its 
proper  character,  and  of  the  municipality  to  see  it  was  so  returned. 
It  was  no  affair  of  the  defendant,  as  collector,  whether  the  land 
was  returned  right  or  wrongs  His  duty  was  to  collect  the  taxes 
according  to  his  collection  roll.  The  roll  was  his  warrant  He 
had  no  right  to  travel  out  of  it  to  establish  by  means  dehors  the 
roll,  that  the  land  was  the  land  of  a  non-resident  It  was  no 
affair  of  his  whether  the  owner's  name  was  properly  or  improperly 
omitted  from  the  roll.  As  the  name  of  the  plaintiff  does  not 
appear  on  the  roll  as  the  owner  or  occupant  of  the  land,  he  stands, 
for  the  purposes  of  collecting  the  taxes,  in  the  same  relation  to  it, 
so  far  as  the  collector  is  concerned,  as  a  stranger. 

It  is  not  averred  in  the  plea  that  the  colt  was  in  the  possession 
of  Upham,  the  occupant  at  the  time  of  its  seiiure ;  nor  does  the 
defendant  profess  to  have  acted  upon  the  24th  section  of  the  Act, 
and  he  could  not,  as  the  name  of  the  owner  was  not  on  the  roll. 

The  defendant  seems  to  me,  by  his  proceeding  and  his  line  of 
argument,  to  have  confused  two  distinct  and  separate  terms  used 
in  the  Act,  namely,  the  term  '*  lands  of  non-resident,"  and  the 
term  '*  non-resident  freeholders,"  into  one  idea,  and  hence  his 
error  in  seising  the  plaintiff's  property.  The  term  **  lands  of 
non-resident,"  I  have  already  explained,  according  to  the  6th 
section  of  the  Act,  as  unoccupied  lands,  not  assessed  against  the 
owner  or  occupant,  and  whose  taxes  or  rates  are  char|^  on  the 
roll  against  the  land  itself,  and  not  against  any  owner  or  occupant 
whatever;  whereas  the  term  '< non-resident  freeholder"  means  a 
non-residents  owner  whose  name  is  on  the  roll  as  the  owner  of 
unoccupied  lands,  or  non-resident  owners  whose  names  are  inserted 
on  the  roll  together  with  the  name  of  the  occupant  of  occupied 
lands,  under  the  24th  section  of  the  Act 

The  collector  must  transmit  to  such  non-resident  freeholders, 
by  post,  a  statement  and  demand  of  the  taxes  charged  against 
them  on  the  roll,  before  he  can  proceed  to  enforce  payment. 


It  will  be  observed  that  the  wording  of  the  97th  section  of  the 
Assessment  Act,  as  published  in  the  Consolidated  Statutes  of 
Upper  Canada,  and  the  wording  of  the  42nd  section  of  16  Victoria, 
from  which  it  is  taken,  differ  materially.  By  the  latter,  the  col- 
lector was  authorised  to  make  distress  of  any  goods  which  he 
might  find  upon  **  the  lands  of  non-residents,"  on  which  tbe  taxes 
inserted  on  the  roll  against  the  land  were  unpaid,  one  month  after 
the  date  of  the  delivery  of  the  roll  to  htm.  The  enacting  words 
of  the  former,  namely,  the  97th  section,  were : — **  In  case  of  the 
lands  of  non-residents,  (he  collector,  after  one  month  from  the 
date  of  the  delivery  of  the  roll  to  him,  and  after  fourteen  days 
from  the  time  of  such  demand,  may  make  a  distress  of  any  goods 
which  he  may  find  upon  the  land."  The  former  clause  gave  a 
clear  right  to  the  collector  to  make  a  distress  of  any  goods  he 
might  find  upon  the  **  lands  of  non-residents,"  that  is  to  say,  upon 
lands  not  assessed  against  any  person. 

It  is  possible  that  the  pecnlinr  wording  of  the  97th  section 
renders  it  inoperative,  and  that  the  powers  conferred  by  other 
clauses  of  the  Act  upon  county  treasurers  and  sheriffs,  in  respect 
of  lands  of  non-residents,  must  be  exercised  to  enforoe  the  payment 
of  taxes  standing  against  the  same.  It  is  not  necessary,  however, 
to  dedde  that  point  now ;  whatever  view  may  be  taken  of  it,  the 
defendant  has  acted  illegally.  Ue  had  no  right  to  treat  this  land 
as  "the  land  of  a  non-resident"  unoccupied,  as  his  roll  showed 
that  it  was  occupied  and  assessed  against  Edward  Upham,  the 
occupant  He  could  not  treat  the  plaintiff,  or  any  other  person, 
as  a  non-resident  owner,  because  his  name  does  not  arpear  on  the 
roll  as  such ;  and  if  his  name  had  been  on  the  roll  as  a  non- 
resident owner,  the  defendant  could  not  proceed  to  seise  property 
for  the  non-payment  of  the  taxes  until  he  sent  by  post  the  state- 
ment and  demand  of  taxes  mentioned  in  the  95th  section  of  the 
Act  I  thiok  that  Judgment  should  be  for  the  plaintiff  on  the 
demurrer. 

Per  Cur. — Judgment  for  the  plaintiff  on  the  demurrer. 


WaLKKR  ▼.  O'RlILLT  ST  AL. 


Tbe  words  **l  gnaimntao  the  pt^nMit  of  tlieivlttilD,**  wrfltMi  npoa  the  beck  of  a 
promlMQiy  irate,  orer  the  agaetiwe  of  the  peyee,  tieeted  ea  «b  < 


the  note  and  not  m  a  guermntee  or  oolleteral  engegemeDt  for  its  pejmoat. 

Action  on  two  promissoiy  notes  made  by  the  defendant,  O'Reilly, 
payable  to  the  defendant  John  A.  Shibley,  or  bearer. 

It  was  averred  in  the  declaration,  *<  That  the  defendant,  John 
A.  Shibley,  endorsed  the  same  notes  to  the  plaintiff,  Abraham 
Walker,"  and  that  the  notes  were  duly  presented  for  payment,  and 
were  dishonored. 

The  defendant,  O'ReiHy,  allowed  Judgment  against  him  by  de- 
fault    Tbe  defendant,  Shibley,  pleaded  :^ 

1.  That  he  did  not  endorse  the  notes. 

2.  «  That  the  said  notee,  respectively,  were  made  payable  to  th« 
said  John  A.  Shibley,  or  bearer,  and  that  the  said  notes  were  and 
are  transferable  by  delivery,  and  were  so  delivered  by  the  said 
John  A.  Shibley  to  the  plaintiff,  and  that  the  said  John  A.  Sfaiblej 
wrote  on  the  back  of  the  said  notes,  respectively,  the  words,  •  I 
guarantee  the  payment  of  the  within,'  and  signed  his  name  at  the 
end  of  the  said  notes,  respectiTcly ;  not  for  the  pnrpoae  of  ooaa* 
pleting  the  transfer  of  the  said  reepectiTe  notes,  but  for  gnaraa* 
teeing  the  payment  of  the  said  notes." 

The  plaintiff  took  issne  on  both  pleas. 

The  cause  was  tried  at  the  last  September  sittings  of  the  Court, 
before  Jndge  Mackensie,  when  the  plaintiff  put  in  evidence  two 
promissory  notee,  made  by  the  defendant  O'Beilly,  payable  to 
**  John  A.  Shibley,  or  bearer,"  with  the  following  endorsement  oa 
the  back  of  each  of  the  notes  :^-*<  I  guarantee  the  payment  of  tho 
witiiin."    Signed  «  J.  A.  Shibley." 

It  was  admitted  that  the  endorsements,  respectiTely,  were  in  tho 
hand  writing  of  the  defendant  Shibley. 

By  consent  a  verdict  was  entered  for  the  plaintiff  for  172  dol- 
lars and  62  oenta,  with  leave  reserved  to  the  defendant  John  A. 
Shibley,  to  move  to  enter  a  non-suit  on  the  ground  that  the  wri- 
tings on  the  back  of  the  notes  were  not  endorsements,  and  thnt 
the  defendant  Shibley,  was  not  liable  to  pay  the  notes  on  the  pre- 
sent pleadings. 
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J.  A.  Henderton,  in  October  Term  last,  obtained  a  rule  nisi  to 
Bet  the  Terdict  aside  and  to  enter  a  non-enit,  pursuant  to  leare 
reaerred,  and  on  the  grounds  taken  at  the  trial. 

A,  8.  Ktrkpatrick  shewed  cause. 

J.  A.  Henderson  supported  the  rule. 

Makbmeii,  Go.  J. — This  Court  had  to  consider  the  effect  of  an 
endorsement  similar  to  these  now  under  consideration,  in  the  case 
of  Shibley  t.  Lee  and  others,  decided  in  the  year  1858. 

The  defendant  in  that  case  pleaded  that  he  did  not  endorse  the 
note  only.  The  present  defendant  has  gone  further,  and  pleads 
that  he  signed  his  name  on  the  back  of  the  note,  at  the  end  of  the 
words  **  I  guarantee  the  payment  of  the  within,"  not  for  the  pur. 
pose  of  completing  the  transfer  of  the  notes,  but  for  the  guaran- 
teeing the  payment  of  the  said  notes.  The  plaintiff  denies  the 
truth  of  this  statement  of  the  defendant 

The  defendant  has  offered  no  other  .CTidence,  but  the  notes  and 
the  writing  on  the  back  of  them,  in  support  of  his  plea. 

In  the  ease  of  ShibUif  v.  Let  the  Court  stated,  **  Does  the  wri- 
ting on  the  back  of  the  note  constitute  a  collateral  agreement  of 
a  guarantor  or  a  primary  undertaking  of  an  endorser  ?  An  en- 
dorser becomes  a  party  to  the  note  itself.  A  guarantor  becomes 
A  party  to  an  agreement  dekwr^  the  note.  Every  endorser  guaran- 
tees the  payment  of  the  note  or  bill  he  endorses,  and  makes  him- 
self liable  to  be  sued  on  such  note  or  bill  accordingly,  but  a  guar> 
antor  is  only  liable  to  be  sued  on  his  contract  of  guarantee.  A 
guarantor  is  generally  a  person  who  comes  in  to  guarantee  the 
engagement  of  the  parties  to  the  note  for  some  consideration  ap- 
peai^ing  in  the  agreement^  keeping  himself  unconnected  with  the 
note,  while  the  endorser  becomes  a  party  to  the  note  as  much  as 
the  maker,  liable  to  be  sued  on  it  to  the  same  extent,  after  default 
by  the  maker,  as  the  maker  himself.  When  the  Court  will  find  a 
person's  name  written  across  the  back  of  a  note  in  the  usual  way 
in  which  endorsements  are  made,  accompanied  with  a  writing  of  a 
dubious  signification,  it  will  incline  to  treat  the  matter  as  an  en- 
dorsement, and  not  as  a  collateral  guarantee.  A  collateral  agree- 
ment for  the  payment  of  a  note  by  the  fourth  section  of  the  statute 
of  frauds,  will  not  only  require  to  be  in  writing,  but  the  consider- 
ation requires  to  be  set  out  in  writing,  and  the  fact  that  no  con- 
sideration appears  in  the  writings,  now  under  Tiew,  is  in  the 
opinion  of  the  Court  an  additional  reason  for  treating  it  as  an 
immediate  indorsement  and  not  as  a  collateral  gnrantee." 

Such  was  the  interpretation  which  this  Court  gave  to  a  similar 
writing  on  the  back  of  a  promissory  note,  three  years  ago. 

I  ha?e  made  diligent  search  in  the  Upper  Canada,  as  well  as  in 
the  English  Reports,  for  a  case  similar  to  the  present  one  but  hare 
found  none.    And  none  has  been  cited  upon  the  argument. 

In  the  absence  of  better  authority,  I  feel  that  I  am  bound  by  the 
doctrine  laid  down  in  the  case  of  ShibUy  ▼.  Lee^  decided  here. 

I  cannot  accede  to  the  proposition  that  tho  second  plea  entitles 
the  defendant,  Shibley,  to  a  different  interpretation  on  the  present 
eodorsement,  from  that  given  to  a  similar  endorsement  in  the  case 
of  ShibUp  Y,  Lee  H  aL  He  has  offered  no  evidence  to  show  that 
writing  was  placed  in  the  present  notes  for  the  purpose  alleged  by 
him  in  his  second  plea,  a»l  probably  he  could  not  do  so  in  law  or 
in  fact.  The  second  plea  substantially  amounts  to  a  plea,  that  the 
defendant  Shibley,  did  not  endorse  the  notes  as  alleged  in  the  de- 
claration. The  new  facts  which  he  proftoses  to  give  in  his  second 
plea  are  nothing  more  or  less  than  his  interpretation  of  the  writing 
endorsed  on  the  back  of  the  notes.  The  plaintiff  by  taking  issue 
denies  the  interpretation,  and  the  parties  are  thrown  back  to  the 
place  where  they  would  be  pieced  by  the  first  plea.  If  the  inter- 
pretation which  this  Court  gave  to  the  writing  in  ShMbley  t.  Lee  et  al. 
was  correct,  the  same  interpretation  must  be  given  to  a  similar 
writing  in  the  present  case,  notwithstanding  the  interpretative 
•llegaUona  contained  in  the  second  plea. 

I  have  found  a  digest  of  some  American  eases  in  the  American 
•diti<m  of  Chittyon  Bills  250,  where  the  United  States  Courts 
seemed  to  have  viewed  the  matter  as  this  Court  has.  In  Hougk 
T.  Chaffs  19  Wendell  Reports  202,  and  WaU<m  v.  McLaren  19  Wen- 
dell Reports  557,  it  would  appear  that  the  Courts  held  that  a 
guarantee  written  upon  a  negotiable  note,  may  be  treated  as  an 
endorsement. 

The  digest  of  the  last  mentioned  American  case  are  pven  in 
Chitty  in  the  following  words :  **  Where  an  absolute  guaranty  is 


endorsed  upon  a  note  payable  to  bearer,  at  the  time  of  the  mak- 
ing thereof,  and  the  note  and  guarantee  are  transferred  by  the 
payee,  the  assignee  may  maintain  an  action  in  his  owi^name 
against  the  guarantor.  But  such  guarantee  is  not  negotiable, 
unless  it  be  upon  the  note,  in  which  case  it  may  be  treat^  as  an 
endorsement,  without  a  necessity  of  demand  and  notice."  ' 

Although  the  decisions  of  the  Courts  of  the  United  States  are 
not  precedenta  for  us,  still  their  adjudications  are  received  in 
Canada  and  England  with  great  respect  In  the  present  case  the 
defendant  Shibley  was  the  payee  mentioned  in  the  notes.  And  in 
the  absence  of  anything  to  the  contrary  it  must  be  presumed  that 
the  note  and  endorsement  were  transferred  to  the  plaintiff  Walker, 
at  the  same  time  by  the  payee  Shibley. 

I  think,  as  now  advised,  that  the  words,  "  I  guarantee  the  pay- 
ment of  the  within"  upon  the  beck  of  a  negotiable  proifiissory 
note  over  the  signature  of  the  endorser,  msy  be  treated  as  an 
endorsement ;  and  thst  the  writing  itself  is  prima  facie  evidence 
that  it  was  so  intended  and  written  at  the  time  of  the  transfer. 

I  think  the  rule  should  be  discharged. 

Rule  discharged. 


In  the  County  Court  of  the  County  of  Slgln,  before  Ilia  Honour  Jofias  Huohks. 


HiLUs  y.  Tbkplbton,  MoBith  axd  Blaojlwood. 

HdA,  thftt  a  perwo  taking  a  D^;otiahle  Menrlty  for  a  Tilaable  oonrfderatloB 
without  noittoe  of  the  eqnitlee  between  the  cfiginal  partiee,  fa  not  bonnil  by 
them.    Bddy  aleo,  that  a  pre-eziating  debt  is  a  aui&clent  oonalderatioa  tot  valoe. 

In  this  case  the  defendant  Blackwood  bonght  lands  of  defendant 
McBeth,  in  the  village  of  Tyroonnell,  which  Blackwood  surveyed 
into  village  lots.  The  plaintiff  became  a  purchaser  of  some  lots, 
at  an  auction;  and,  in  compliance  with  the  terms  of  the  sale, 
defendant  Blackwood  gave  plaintiff  a  bond,  conditioned  to  convey 
the  lots  so  purchased  by  plaintiff  free  f^om  incumbrances,  &o., 
when  all  the  instalments  would  be  paid.  Plaintiff  had  paid  part  of 
the  purchase  money  at  the  day  of  sale,  and  given  his  promissory 
notes  for  subsequent  yearly  instalments.  I^fendant  Blackwood 
bad  not  paid  defendant  McBeth  all  the  purchase  money  for  this 
land,  but  had  secured  the  amount  unpaid  by  mortgage  upon  the 
same  premises.  At  this  time  there  were  no  judgments  existing 
against  defendant  Blackwood,  but  what  had  been  since  discharged. 
Defendant  Blackwood  aUo  owed  defendant  McBeth  for  an  indepen- 
dent debt  of  £225,  money  lent,  secured  by  mortgage  upon  a 
property  at  Port  Stanley,  consisting  of  a  water  lot  aikl  warehouse. 
Defendant  Blaofcwood  subsequently  wished  to  remove  his  ware- 
house to  Tyroonnell,  and  erect  it  anew  upon  unincumbered 
property  there.  McBeth  assented,  upon  condition  that  defendant 
Blackwood  should  assign  notes  he  had  procured  from  the  pur- 
chasers of  village  lots  at  Tyroonnell,  to  the  extent  of  £1,017  8s.  6d. 
The  amount  due  upon  the  Port  Stanley  premises— t.  e.,  for  the 
borrowed  money — ^was  made  a  first  charge  upon  the  notes,  and  it 
was  arranged  that  the  mc^tgage'upon  the  Port  Stanley  premises 
was  to  be  first  pidd  out  of  the  proceeds  of  the  notes,  and  the 
balance  was  to  go  in  discharge  of  the  Tyroonnell  mortgage.  When 
the  notes  were  assigned  to  ifcBeth,  Blackwood  took  a  receipt  for 
them,  setting  forth  the  foregoing  terms,  and  distinctly  specifying 
that  the  arrangement  was  not  to  be  held  or  construed  as  suspend- 
ing McBeth's  remedy  upon  either  mortgage. 

After  some  of  the  notes  fell  due,  they  were  placed  in  the  Divi- 
sion Court  for  collection,  in  the  name  of  the  defendant  Templeton. 
Plaintiff  was  sued,  amongst  others ;  but  he  filed  a  complaint  in 
this  Court,  and  obtained  an  injunction  restraining  the  further 
proceeding  in  the  Division  Court,  on  the  allegation  that  Templeton 
was  only  the  trustee  or  agent  of  McBeth — L  e.,  a  nominal  plain- 
tiff— whilst  McBeth  was  the  beneficial  plaintiff;  and  asking  to 
have  the  recovery  on  the  notes  restrained  until  a  title  could  be 
made;  and  alleging  that  McBeth  had  given  no  consideration  to 
Blackwood  fbr  the  notes ;  that  Blackwood  obtained  them  without 
value,  inasmuch  as  he  had  only  an  equity  of  redemption  in  the 
property  sold  to  plaintiff,  which  was  heavily  incumbered  by  judg- 
ments obtained  against  Blackwood ;  and  that  plaintiff  had  received 
no  consideration  or  value  for  making  the  notes.  The  injunction 
was  unopposed ;  judgment  went  pro  confeeeo  against  both  Temple- 
ton and  Blackwood.   Defendant  McBeth  put  in  an  answer,  denying 
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the  allagftti^iw  in  pUiioiiff 's  eomplaiot,  And  set  forth  that  the  notes 
were  tranefeKred  to  him  b^  Blackwood  for  a  good  and  Talid  consi- 
derati^. 

Plaintiff  afterwards  obtained  an  order  for  an  issne,  to  be  tried 
hj  a  jory,  first,  as  to  whether  there  was  a  consideration  passing 
at  the  time  of  the  transfltr  of  the  notes  by  Blaekwood  to  MoBeth 
or  not ;  seeondt  as  to  whether  the  notee  were  taiien  as  collateral 
security,  or  ae  ps^ynent  for  an  existing  debt;  third,  whether  or 
not  MeBeth  had  notiee  of  the  oonsideration  for  which  they  were 
gi^en  by  the  plaintiff  to  Blackwood.  At  the  trial  the  defendant 
McBeth  was  awom  as  a  witnees*  at  the  instance  of  the  plaintiff, 
and  proved  the  .transaction  as  hereinbefore  stated,  but  said  he  did 
not  know  what  precise  property  plaintiff's  notes  were  given  in 
payment  for.  The  Judge  charged  the  jury,  first,  that  it  was  not 
necessary  for  the  defendant  to  &ow  a  nfw  oonsideration,  in  order 
to  establish  and  maintain  his  right  to  recover  on  the  notes,  but 
that  the  important  question  was,  was  there  any  Talnable  considera- 
tion passing  or  passed  for  the  traneftr  of  the  notes,  and  it  was 
enough  if  a  consideration  then  existed ;  second,  that  the  existence 
of  a  debt  from  Blackwood  to  McBeth  was  a  suflScient  oonsideration, 
and  that  the  plaintiff  had  proved  the  existence  of  it  by  the  evidence 
of  McBeth,  and  that  it  mattered  not  whether  the  notes  were  taken 
as  collateral  security  or  m  payment  of  an  existing  debt ;  third, 
that  the  agreement  put  in  by  the  plaintiff  showed  a  sufficient  con- 
sideration passing  at  the  tine  of  the  transfer  of  the  notes  from 
Blackwood  to  MttBeth;  fourth,  that  the  jury  theroselvee  must 
decide  whether  or  not  McBeth  had.  at  the  time  he  took  the  notes 
or  before,  given  any  valuable  eon&ideratlon,  farther  than  notice  of 
the  coosideratien  for  wiuoh  they  were  given  by  the  plaintiff  to 
Blackwood,  and  told  the  jury  there  was  no  evidence  at  all  that  he 
could  Bee  that  MoBeth  knew  what  exact  land  the  plaintiff  bought 
from  Blackwood  that  these  notes  were  given  in  payment  of-«- 
whether  it  was  covered  by  McBeth's  mortgage  or  not,  or  whether 
Blaekwood  had  bought  it  fhim  Col.  Talbot  or  others.  Abbott, 
for  plaintiff,  ot^jected  to  the  Judge's  charge,  because  he  urged 
that  the  mere  pre-existence  of  McBeth's  mortgages  would  not  be 
a  consideration  within  the  meaning  of  the  issue.  The  jury  ren- 
dered a  verdict  for  the  defendant  on  the  issues. 

Afterwards,  Abbott^  for  plaintiff,  moved  a  rulo  absolute  for  a 
new  trial,  on  the  objection  taken  at  the  trial,  and  because  the 
verdict  was  rendered  contrary  to  oTidence. 

Ellis,  contra,  showed  cause  on  behalf  of  McBeth. 

Htjons,  Go.  J.— The  question  involved  in  this  matter  is  simply 
whether  a  mortgage  ereditopcan  take  promissory  notes  as  a  colla- 
teral seeurity  some  time  after  the  mortgage  is  due,  and  whether 
the  existence  of  mortgage  security  is  a  goml  oonsideratien  for  the 
transfer  of  such  notee.     I  never  heard  it  doubted  before  that  a 
previous  debt  due  to  the  holder  of  a  negotiable  Instrument  is  a 
good  consideration,  nor  thi^t  a  previous  d^t  of  any  kind  due  by  a 
mortgagor  to  a  mortgagee  may  not  be  a  sufloient  consideTation 
for  the  traosfor  of  a  negotiable  bill  or  note  from  the  mortgagor  to 
the  mortgagee.   That  was  done  by  the  defondant  Blackwo<^  to  the 
defendant  MoBeth  In  the  present  insDanoe.     The  plaintiff,  who 
complains  of  it,  shows  that  the  notes  were  given  ae  cctlateral 
security,  but  that  Ae  defendant  McBeth  guarded  against  the  sus- 
pending of  his  remedy  on  the  mortgage  until  the  maturity  of  the 
bills,  as  the  circumstances  might  have  otberwiaw  been  held  to  rai^e 
an  implied  agreement  so  to  suspend  the  remedy.     It  is  true  that 
TAampion  v.  Bnmtkill,  7  Grant,  642,  goes  to  shew  that  the  defen- 
dant Blackwood  might  be  restrained  from  recovering  on  the  notes 
until  he  shewed  a  good  or  perfect  title  to  the  plaintiff,  but  I  do  not 
see  that  that  oase  affects  the  question  between  the  plaintiff  and 
the  defendant.    McBeth  is  uo  doubt  an  endorsee  for  value,  and 
not  the  mere  agent  or  trustee,  or  colorable  enderaee  of  the 
defendant,  Blackwood.    Jf  he  had  been  the  trustee  or  agent  of 
Blackwood,  and  merely  collecting  the  notes  upon  a  colorable 
transfer,  I  think  the  plaintiff  would  be  entitled  to  rettrain  the 
collection  of  the  notes  under  the  authori^  last  named.    The 
plaintiff,  at  the  trial,  by  his  own  witness,  and  by  the  doeu- 
men  the  produced,  shewed  a  iramfer  and  endi^rsemeni  of  the  notes 
to  McBeth,  on  the  understanding  that  out  of  the  proceeds  be 
was  to  pay  himself  first  the  mortgage  on  the  land  and  warehouse 
at  Port  Stanly,  and  secondly,  the  reeidue  was  to  be  applied  on 


the  Tyroonnell  mortgage,  the  notes  to  be  considered  c<41aleral 
security  for  both  claims,  so  that  the  title  of  McBeth  in  the 
notes  id  made  out  to  my  mind  most  clearly.  I  think  the  case 
comes  within  the  principle  that  is  laid  down  in  Botanqutt  v. 
D adman,  1,  Starkie  1. 

At  the  trial  I  told  the  jury  as  to  the  first  issue  it  was  not  neces- 
sary eetablish  a  new  consideration,  that  the  question  was,  was 
there  any  valuable  consideration  passing  or  passed,  for  the  transfer 
of  the  notes,  and  it  was  enough  if  a  oonsideration  then  existed, 
that  the  existence  of  a  debt  from  Blaekwood  to  McBeth  was  a 
sufficient  consideration,  and  that  the  plaintiff  had  himself  proved 
the  existence  of  it;  that  it  mattered  not  whether  the  notes  were 
taken  as  collateral  seeurity  or  as  part  of  an  existing  debt ;  that 
the  agreement  put  in  and  proved  by  plaintiff's  counsel  shewed 
a    sufficient    consideration    for    the    transfer    of  the   notes   to 
MeBeth.     I  told  the  jory  as  to  the  second  issue,  they  must  decide 
whether  or  not  McBeth  had  at  the  time  he  took   them,   or 
before  giving  any  valuable  oonsideration  for  them,  netioe  of  the 
oonsideration  for  whieh  they  were  given  by  plaintiff  to  Blackwood, 
and  that  there  was  no  evidence  at  all  that  I  had  seen  of  his 
(McBeth's)  knowing  what  exact  land  these  notes  were  given  for, 
whether  it  was  that  part  of  the  land  sold  to  the  defendant  (Blaek- 
wood) by  MoBeth,  or  by  Colonel  Talbot,  or  others.     I  can  see 
nothing  in  the  authorities  whieh  I  have  read,  to  satisfy  me  I  was 
wrong  in  so  directing  the  jury.    The  ease  of  De  la  Ckaumeite  v.  Tht 
Bank  of  England,  was  most  relied  upon  In  argument     That  was 
an  action  of  trover  to  test  the  right  of  propei  ty  in  a  bank  note 
which  had  been  stolen.     The  plaintiff  who  presented  it  for  payment 
at  the  Bank  of  Englend,  brought  the  suit,  because  the  bank  kept  it 
without  payment  and  without  returning  it     He  merely  shewed  it 
had  been  transmitted  to  him  by  his  agents  at  Paris,  who  owed 
him  a  balance,  and  was  part  of  a  remittance,  and  that  his  title  to 
the  note  was  the  title  of  his  agents,  and  their  title  was  not  proven ; 
that  they  were  mutually  agents  for  each  other  as  money  changers 
and  brokers,  and  responsible  to  each  other  for  the  bills  trans- 
mitted for  ooUeotion,  and  bears  but  little  analogy  with  a  case 
wherein  the  title  to  the  note  is  undisputable,  acquired  bona  fide 
and  by  honest  means.     The  ease  Oited  by  Mr.  Abbott,  Oooderham 
V.  HuteheBon,  5  U.G  C,  P.  241,  is  an  authority  decidedly  against  his 
client,  and  in  favor  of  McBeth.    The  late  lamented  C.  J.  of  that 
court,  at  page  269,  sa^,  **  Having  oonsidered  the  cases  bearing 
upon  the  su^eet,  I  think  the  weight  of  argument  is  in  fhvor  of  a 
pre-existing  debt  being  a  sufficient  oonsideration  for  value;"  and 
in  the  next  paragraph  he  says,  **  under  the  evidenee  I  do  not  feel 
warranted  in  holding  that  the  plaintiflk  did  not  give  value  for  the 
note  in  question  If  obtained  bona  fide,  even  although  exclusively 
on  account  of  the  pre-existing  debts;"  and  agiiin,  about  the 
middle  of  page  260,  he  says,  ««As  relates  Is  pre-exietUig  debts,  no 
doubt  they  would  eensHtute  ample  oonsideration  to  support  an 
action  upon  a  promlssoiy  note  made  by  the  debtor  to  seoure  tho 
creditor.*'    It  was  not  pretended  that  there  wns  any  mere  eolor- 
able  transfer  or  secret  trust ;  and  as  there  was  no  evidenee  of  any 
*eiint4r  in  MoBeth  that   the  notes  were  taken  by  Bladkwood 
in  payment  of  land,  of  which  he  eitlier  had  not  a  title,  or  the  UUo 
of  which  was  eneun^red ;  and  as  is  shewn,  they  were  taken  bona 
fide  as  a  collateral  security  for  an  existing  valid  debt;  and 
McBeth's  affidavit  in  answer  to  the  plaintiffs'  rule,  makes  out  n 
good  oonsideration,  and  is  not  contradicted,  I  think  it  would  be 
unnecessarily  prolonging  litigation  to  grant  a  new  trial ;  indeed, 
I  never  could  see  the  slightest  reason  for  bringing  this  suit  at  all, 
for  ail  the  questions  that  have  been  raised  here  might  have  been 
brought  up  in  the  Division  Court,  which  is  a  court  of  equity  and 
good  conscience,  and  could  as  easily  have  been  dealt  with  in  that 
tribnanl  as   by  the  prooeeding  in  this  court,  or  as  oould  the 
suits  of  De  la  Chaumette  v.  The  Mmk  ofSngUmd,  and  Oaoderhem 
V.  ffuieheeon.  In  superior  courts  of  common  law.    The  defondant, 
MeBeth,  having  reoeived  the  notes  before  they  were  due,  shews 
that  his  doing  so  was  not  subject  to  any  equities  that  subsisted 
respecting  the  notes  as  between  the  plaintiff  and  the  defendant 
Blackwood.     I  decide  therefore  that  the  rule  sliall  be  diaoharged. 
I  think  also,  that  as  the  issues  go  to  the  very  root  of  the  action, 
the  injunction  should  be  dissolved  and  the  plaintiffs'  bill,  in  so  for 
as  the  defendant  McBeth  is  concerned,  dismissed  with  costs. 

Rule  aooordingly. 
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GENERAL    CORRESPONDENCE. 


To  THi  Editors  of  the  Law  Journal. 
Osgood^  Club, 

Sirs, — Can  jou  tell  me  why  it  is  that  there  is  not  a  better 
attendance  of  the  law  stadents  of  Toronto  at  the  weekly  meet- 
ings of  the  Osgoode  Clab  than  there  appears  to  be  ?  It  cannot 
be  that  there  are  no  law  students  in  Toronto,  for  the  many 
offices  of  the  city  are  fall  of  them.  Then  why  do  they  not 
attend  weekly  meetings  designed  for  self-improYement,  and  a 
proper  training,  in  that  profeeeien  by  which  tbey  hope  to  earn 
their  liTeliheods  ?  Perhaps  yon  will  be  good  enough  to  admin- 
ister a  rebake  to  the  many  who  neglect  so  proper  a  mole  of 
preparing  themselves  for  the  profession. 

Yoar  obedietiit  serranr, 

Toronto,  Nov.  1,  1861.  One  who  Works. 

[The  attendance  of  law  students  at  tlie  meetings  of  the 
Osgoode  Club  is  not,  we  believe,  all  that  can  be  desired.  The 
oanae  is  a  neglect  on  the  part  of  thoee  who  are  most  interested 
in  the  success  of  the  dob.  In  a  city  like  Toronto  there  are 
not  only  many  law  stadents  but  nightly  many  objects  of 
amusement.  These  objects,  we  presume,  on  the  night  that 
the  dab  meets  are,  to  some  stadents,  more  attraetiye  than  the 
meetings  of  the  dob.  Men  are  not  bom  lawyers,  nor  are 
they  born  advocates.  The  talents  for  the  one  and  the  other 
if  not  really  acquired  by  study,  are  much  improved  by  prac- 
tice«  Young  men  aspiring  to  the  professioii  of  the  law,  who,  for 
the  transient  and  nnproAlable  amusements  of  city  life,  neglect 
to  devote  one  night  in  the  week  during  the  winter  months  to 
86lf-colture  at  the  meetings  of  the  Osgoode  Club,  certainly  act 
meet  onwisely.  They  throw  away  opportunities  of  sdf-im* 
proTcment  that  never  can  be  recalled.  They  are  blind  to 
their  own  interests.  They  act  like  fools,  and  learn  the  nature 
and  extent  of  their  folly  when  it  is  perhaps  too  late  to  attempt 
to  retrace  their  steps.  Students  in  country  places,  with  few 
faoilities,  often  mi^e  better  lawyers  than  city  students  with 
every  facility  that  can  be  foirly  and  reasonably  desired.  One 
reason  is,  that  in  the  country  there  is  less  to  distract,  less 
allurements  to  frivolity  and  dissipation,  than  in  the  cify. — 
Eds.  L.  J*.} 


H5 


MONTHLY      REPERTORY, 


CHANCJERY. 


M.  R. 


Harcoobt  v.  Wnmi. 


Mny  28. 

Waste — Tenant  for  lift — Timber  improperly  cut  by  a  prior  tenant 
for  life — Stale  demand — Deviee  for  payment  of  debts. 

An  expectant  tenant  for  life  in  remainder,  who  sees  a  tenant 
for  Iffe  in  possession,  improperly  cat  timber,  and  takes  no  step 
to  prevent  it  daring  his  life,  cannot  in  a  suit  institated  nearly 
twenty  years  after  the  death  of  such  prior  tenant  for  life,  charge 
his  estate  with  the  harden  of  making  good  the  value  of  the  timber 
BO  improperly  out  by  him. 

Upon  the  principle  of  prerentiog  the  assertion  of  stale  demands, 
the  lapse  of  time  alone  will  form  a  bar  in  equity  to  such  a  suit, 
although  the  statato  of  limitations  has  no  applioation. 

The  creation  of  a  trust  for  the  payment  of  debts  does  not  create 
a  debt  where  none  existed  before,  or  remove  from  a  creditor  the 


consequence  arising  from  his  negligence  or  acquiescence  express 
or  implied. 

C.  J.  QEirriTHS  v.  Cowpkr. 

Prmetic^^Defendant  out  of  jurisdieiicn^'Substituied  servieA, 

The  defendant  to  a  suit  !n  which  a  decree  has  been  made  was 
British  Consul  at  Pemabuco. 

ffeldf  that  service  of  the  decree  on  the  defendant's  solicitor, 
who  resided  in  London,  and  wbo  corresponded  with  him,  was 
good  service  on  the  defendant. 


V.  C.  K. 


Sxen  r.  Pabxbb^ 


JulyU. 


Willy  construction  of— Effects — Conditions  of  residence — ExoneraHon 

A  gift  of  household  furnitare,  plate,  linen,  china,  glass,  books, 
fixtures,  and  other  effects  of  a  like  nature,  does  not  include  cows, 
horses,  carriages  and  forming  stock. 

A  devise  of  a  house  and  estate  with  the  famiture  and  effects 
to  trustees  upon  trust,  to  permit  the  testator's  wife  to  occupy,  use 
and  enjoy  the  same  for  life,  if  she  should  so  long  continue  his 
widow,  and  from  and  after  her  decease  or  second  marriage,  or  in 
case  she  should  refuse  to  occupy  the  house,  upon  trust  to  sell,  is 
a  condition  which  applies  to  the  house  only,  and  to  willful  non- 
residence,  the  occupation  being  that  of  an  ordinary  tenant  for  life. 


V.  C.  K. 


WaiQHT  Y.  TXBNON. 


Aug,  2. 


PartUiof^^Cantraet    with  a  stranger — Jurisdiction — Direction    to 

Commissioners^ 

Where  one  of  the  tenants  in  common  under  a  partition  directed 
by  the  court,  has  dealt  with  a  stranger,  and  he  asks  a  direction 
to  the  Commissioners  to  make  a  particular  allotment  in  respect  of 
such  dealing,  the  court  has  no  jurisdiction  to  grant  such  an 
application. 

Where  tenants  in  common  under  a  partition,  have  had  dealings 
inter  se,  the  court  will  interfere  by  giving  directions  to  the  Com- 
missioners as  to  such  dealings. 


V.  C.  K. 


Qaumr  t.  WaasTas. 


Aug.  6. 


D.  having  a  lien  on  a  fund,  by  express  agreement  with  the 
parttM  entitled  to  it,  tbey  by  their  acts  depart  ftom  that  eootraot, 
and  D.  is  obliged  to  get  a  stop  order,  and  appean  to  ask  for  these 
eoflts  and  elum  his  lien. 

Beld^  HuA  he  was  entitled  to  the  coats  of  the  stop  order,  and  of 
his  appearanoe. 

Parlies  having  a  daim  upon  a  fond  in  oourt,  are  not  entitled, 
as  a  general  rule,  and  under  all  circamstanoes,  to  the  costs  of 
getUng  a  stop  order. 


V.  C.  K. 


MuLLiNS  V.  Smith. 


July  24. 


WiU^ConstrucOon—'Rssiduary  g^t^Ooods  and  chMttUs^Speeific 
and  demonstrative  legacies  distinguished — Annuitg, 

A  testator  may  make  a  residuary  gift  at  the  commencement  of 
his  will,  if  there  be  no  other  gift  of  that  nature,  aud  the  words 
«<  goods  and  chattels  "  in  such  a  clause  may  pass  general  person- 
alty ;  but  where  there  is  a  subsequent  and  clearly  residuary  clause, 
*•  goods  and  chattels  "  must  be  taken  in  the  ordinary  sense. 

Where  there  is  a  gift  to  one  for  life,  with  a  direction  not  to  sell 
the  interest  so  given  for  a  specific  time,  if  tbe  tenant  for  life  dies 
within  the  time,  the  term  expires  by  the  death. 

A  legacy  of  stock  out  of  stock  is  specific,  but  money  out  of  stock 
is  not,  but  demonstrative. 

A  specific  legacy  is  not  liable  to  abate — a  demonstrative  legacy 
is.  A  specific  legacy  is  liable  to  redemption — a  demonstrative  is 
not.  A  specific  legacy  carries  with  it  the  dividend  fhnn  the  death 
of  the  testator — a  demonstrative  legacy  does  not 

A  general  legacy  may  be  given  to  a  specific  legatee,  although 
expressed  to  be  **  in  addition  to"  the  spedfio  legacy — an  annuity 
is  comprised  in  the  word  **  legacy." 
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y.  C.  S.  Dawson  y.  Kbwsohb.  June  11. 

Practice — Petition^^Ordir  enforcing  compromise — Jurisdiction. 

The  pUlotiff  and  defeadant  in  this  suit  entered  into  an  agree- 
ment to  oompromiBe  the  same,  with  liberty  to  the  plaintiff  to 
make  the  agreement  a  rule  of  court  in  default  of  payment  by  the 
defendant  of  a  sum  to  be  ascertained  oa  taking  an  account.  The 
court  on  petition  of  plaintiff  ordered  that  the  agreement  should  be 
made  a  rule  of  court,  and  that  the  defendant  should  pay  the 
amount  due  with  costs. 


V.  C.  8. 


Thomas  y.  Gbu fith. 


Administration — Suit  by  creditor  after  the  assets  had  been  distributed 

under  administration  decree. 

T.  brought  in  his  claim,  under  an  administration  decree,  against 
the  assets  of  G.,  a  deceased  peraon,  for  the  balance  of  a  compli- 
cated account  The  chief  clerk  disallowed  part  of  the  demand. 
After  the  aaeets  had  been  distributed,  T.  had  to  adtance  money  on 
niehalf  of  G. 

JBeldf  that  T.  was  entitled  to  file  a  bill  against  G.*s  legatees,  and 
to  have  an  account  of  what  was  due  to  bun  both  on  the  original 
demand  and  for  the  subsequent  adranoes.  Held  also,  that  the 
executors  of  G.  were  not  necessary  parties. 


y.C.  W.    CoLXMAN  Y.  Thi  Wbst  Habtpool  Railway  Co.    Aug.  1. 

I/^unction — Contempt — PubUecUion  of  proceedings  by  parties  to  a 

suit — Costs. 

Pending  litigation  the  court  will  restrain  the  publication  by  any 
of  the  parties  to  the  suit  of  exparte,  garbled  aocounta  calculated 
to  prejudice  the  caSe  of  their  opponents  of  any  of  the  proceedings 
in  court,  or  before  the  examiner. 

The  circumstance  that  such  publication  is  by  way  of  defence, 
and  in  answer  to  similar  publications  by  the  other  side,  although 
it  may  excuse  the  party  sought  to  be  restrained,  from  the  costs 
of  the  motion  for  that  purpose,  will  not  prevent  the  court  from 
granting  the  injunction. 


V.  C.  8. 


NoTLiDQi  Y.  Pauioa. 


July  26. 


Undue  infiuenee — Spiritual  dominion — Oift  of  stock  set  aside, 

L.  N.  joined  an  institution  oter  which  P.  exercised  control, 
having  acquired  influence  by  maintaining  that  the  purposes  of 
God  were  rCTcaled  to  him.  The  institution  was  conducted  with 
considerable  luxury,  and  many  of  the  members  made  over  their 
property  to  P.,  but  continued  to  share  the  advantages  of  the 
institution.  L.  N.  was  forcibly  taken  therefh>m  by  her  relatives, 
and  placed  in  a  lunatic  asylum.  At  P.'s  instance,  the  commis- 
sioners of  lunacy  instituted  an  inquiry,  which  resulted  in  her 
liberation;  and  immediately  afterwards  she  made  over  all  her 
property  to  P.  By  a  written  document,  subsequently  executed, 
she  declared  that  by  the  gift  of  her  property  she  had  testified  that 
all  he  possessed  belonged  to  God,  not  to  her. 

Held,  that  the  gift  was  made  under  undue  inflnenoe,  and  must 
be  set  aside. 


COMMON  LAW. 


C.  P. 


May  80. 


Yatxs  y.  Cash. 

J5i7i  of  Ezekanye-^Payee. 
That  is  not  a  valid  bill  of  exchange,  in  which  the  payee  is 
merely  described  as   *<the  treasurer  for  the  time  being"  of  an 
institution. 


REVIEWS. 


The  Westminster  Reyikw.  New  York :  Leonard,  Scott 
&  Co.— The  number  for  the  quarter  ending  October,  1861,  is 
reoeived.     The  contents  aro:    Mr.  Qoldwin  Smith,  on  the 


study  of  History  Biography,  Past  and  Present ;  A  Visit  to 
the  Mormons ;  Count  Oavoar ;  The  Apocalypse ;  The  Rival 
American  Confederacies ;  Trades'  Unions  ;  Contemporary  Lit- 
erature. The  first  is  a  Tery  severe  criticism  of  a  work 
entitled,  The  Study  of  History,  beine  two  lectures  delivered 
by  Ooldwin  Smith,  M.  A.,  Regius  Professor  of  Modem  History 
in  the  University  of  Oxford.  While  giving  the  author  credit 
for  ability  the  writer  of  the  review  charges  him  with  want  of 
candour.  The  writer  of  the  review  contends  that  the  facts  of 
human  society  are  capable  of  teientifie  treatment.  The  Oxford 
professor  is  of  a  different  opinion.  The  result  is  the  criticism 
to  which  we  have  advertea.  It  is  a  well  written  paper,  con- 
taining much  argument  and  mach  originality  of  thought. 

Blackwood  for  October.  New  York :  Leonard*  Soott  k  Co., 
is  also  received.  The  contents  are :  Democracy  teaching  by 
example ;  Meditations  on  Dyspepsia ;  Chronicles  of  Carling- 
ford  ;  The  Book  Hunters  Club ;  Social  Science ;  What  seems 
to  be  happening  just  now  with  the  Pope ;  Among  the  Locks  ; 
Captain  Ciutterbuok's  Campaign.  The  article  on  Demooraoy 
is,  as  one  would  imagine,  a  paper  by  no  means  in  praise  of 
the  system  of  ^vernment  hitherto  prevailing  in  the  United 
States  of  America,  judged  by  its  present  results.  The  article 
on  Social  Science,  suggested  by  the  reoeni  meeting  of  the 
National  Association  for  the  promotion  of  social  smenoe  in 
Dublin,  is  an  amusing  and  well  written  paper. 

The  Eclectic  for  November  is  also  received.  We  intuitively 
turn  to  the  first  page  for  the  portrait  of  some  illustrious  per- 
son. In  the  number  now  before  us  we  find  a  really  beautifol 
and  well  executed  portritit  of  "  Frederick  the  Great,''  whose 
name  is  suggestive  of  deeds  of  valour  and  true  greatness.  The 
letter-press  of  the  number  is  varied  and  interesting  as  usual, 
viz. :  Revolutions  of  English  History ;  Edwin  of  Detra ;  Equa- 
torial Africa ;  Mad  Dogs ;  The  Constable  of  the  Tower ;  Liter- 
ature and  Philosophy  of  the  early  Christian  Asoetios ;  History 
of  £nj;land,  from  the  Fall  of  Wolsey  to  the  DeaUi  of  Elisabeth ; 
Duelling  in  Modern  times ;  Gone,  gone  gone  I  Volcanoes ; 
Madame  de  Krudener ,  Military  Panics ;  Greatness ;  Frederick 
the  Great;  History  of  the  Pope's  Train ;  Blown  through  a  Tube. 

QoDiT  for  November  is  also  receiYed.  This  magaaine  U 
attractive  and  useful  as  usual.  Its  attractions  and  usefulness 
are  on  the  increase  as  the  current  Yolume  draws  near  its  close. 
The  number  for  November  contains  the  well  known  engraving 
'*  The  New  Boy."  It  is  admirably  executed.  No  less  than 
eight  distinct  figures,  perfect  in  detail,  are  made  to  appear  on 
it.  The  fashion  plate  is  double,  and  contains  no  less  than 
seven  figures,  said  to  be  five  more  than  any  other  magazine. 
The  reading  matter  is  such  as  to  instruct  every  lady  in  the 
land  who  may  choose  to  devote  some  attention  to  the  reading 
of  its  pages.  The  magazine  is  so  well  conducted  as  to  please 
all  without  offending  any.  Every  page  reflects  judgment, 
experience,  and  a  strong  desire  to  please  and  instruct.  The 
suDscription  is  only  $3  per  annum. 


APPOINTMENTS    TO    OFFICE,    AC. 

NOTARIES  PUBLIO. 

WILLIAH  TRVINR  STANTON,  of  Oobonrg,  Bsqnlre,  BiiiTlBt«r«t-lAw,  to  be 
a  Notary  Public  in  Upper  Canada.— (<^aaettod  OetolMr  12,  1861 ) 

niBNRT  MoPHRRSON,  of  Owen  Sound.  EMulre,  Barriflter-At-Law,  to  1»  a 
Notary  Public  in  Upper  Canada.— (Qazetted  October  12, 1861.) 

AtiEXANDBK  MILLAR,  of  Borlin.  Etiqulro,  Attomeyat-Law,  to  be  a  Notary 
Public  Ibr  Upper  Canada.— <Oazatted  October  12, 1861.) 

ARTHUR  B.  BOSITKLL,  of  Coboarg.Riqaira,  HarTl8ter-at>Lair,  to  Iw  a  Notary 
Public  for  Upper  Gtnada^Oaietted  October  12, 1861.) 

TO    CORRESPONDENTS. 

"A  CmK"*— «< Cubs  Cth  BinstOTr  CoimT,  Co.  KoBFOLK"—*»Ai.pnA"  — Under 
"DirlalonOoortB.'* 
••Om  wno  WORO"— Undw  "Qonaral  Corrwiiondenee." 
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ARY  FOR  DECEMBER. 


V,  SUV  PAT  ^ 

1.  TdMdaT 

S.  8UN1>\Y  >. 
10.  Tumi 

14.  BAtwdif . 


••••  ••■  •«• 


AivmU  Simdaff. 

iMt  d»y  for  notloe  of  Trial  Oooaty  Govt. 


0.  BaMfena  and  Oounty  Court  Sttttaga  la  eaeh  Ooaatj. 
BICllDa  of  Gviirt  at  £rror  aad  Appeal  hagina.   Laa  Mj  tot 

aarVtoa  oC  Writ  flbr  York  and  Feel  Awlaaa. 
I«at  day  for  ooUaoChm  of  money  for  Bcbool  Taacbara*  ttaUriaa. 
Oollaetora  to  retarn  AaaeanMat  Boll   to  ttraaaarer  or 


16.  SUN  DAT  ..... 
21  0DNDAT  .... 


Srd  iftwcfay  «a  Advmt 

Ijlomlaatloa  of  M^ora.    XmI  day  to  dedara  for  York  A  Peal 


9BL  8UNDAT  .. 
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in  Bmmiaif  aJfUr  CftrMnaa. 
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af  firamtiar  Bchaol  Vniid  la  payahla.    Laat  diiy  for  aoUaa 

or  Trial  for  Toric  and  IM  Aadaea. 
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jUfom^ft, 


IMPORTANT  BU8INB88  NOTIOB. 

Co  tk%  "Fn/pridan  i^fMtJowmaX  art  rMiieitod  (of«m«Nfter  ttal 
AvmU  hmte  btKnplaitd  in  ihe  hands  i^Metin,  I^iitlm  dt  Arda^h, 
/or  eoUecUon  ;  and  ikat  only  a  prompt  rtmUtane*  (o  them  wiu 


Mii  wOigrmlrtimdaMee  thai  UUPteprietari  have  adopted  thUoottrif!;  htUHup 
home  boon  eompdkd  to  do  to  in  ordtr  to  enaltU  tkom  to  mott  thebr  current  tapensoi, 
wkiekareiMrp  keaoy, 

JVbw  iktd  the  uo0dne$$  of  the  Jcmmal  ieeogenereJljf  admittedf  il  woahi  noC  6e  na- 
ntmeomahh  toeapeetthat  thtPro/euienafid^fictrtt/theiburtMWO^daeoordita 
Ubertdiuppori,  ineload  qfaOawing  theeudvteto  be  euoi  for  their  tubter^fUone. 

'  ,  i         .    ,      I         '  I         ■■    — 

DECEMBER,  1861. 

TO  STJBSCBIBBJtS. 

Subfcriben  are  reminded  thai  (he  preeent  No.  completes  Volume 
Seven  of  the  Upper  Canada  Law  JoumcU,  TTtose,  indAied  to 
the  Journal  are  requeBted  to  make  an  immediate  setUement  of  our 
demands  against  (htm,  AU  suek^  hy  looking  to  the  covers  qf  their 
paper  will  ascertain  the  amount  demanded.  Remittances  to  be 
addressed  taour publishers,  Messrs.  W-  C.  CHEWETTdk  Co., 

King  SL  Ead,  Ttmmlo. 


COUNSEL  PEES. 

The  profession  of  an  advooete  k  in  eyeiy  ciTilised  com- 
munity esteemed  one  of  distinetion^  as  it  is  ^  intoenoe. 

Id  some  respects  akin  to  the  <' orator '^  of  the  Romans, 
it  partakes  of  many  of  its  characteriBtics. 

One  feature  in  common  is,  that  the  advocate  of  modem 
no  more  than  the  orator  of  ancient  times,  is  allowed  to  sae 
for  his  services. 

Sir  John  Davis,  in  Uie  sixteenth  Cen  tuiy,  wrote  as  follows : 
''  The  fees  or  rewards  which  they  (barristere)  receive  are  not 
of  the  nalare  of  wa^  or  pay,  or  that  which  we  call  salary 
or  hire,  which  are  indeed  duties  certain  and  grow  due  by 
contract  for  labour  or  service  ]  but  that  which  is  given  to 


a  learned  coansellor  is  called  honorarium,  and  not  tnerees^ 
being  indeed  a  gift  which  giveth  honor  as  well  to  the  taker 
as  to  the  giver;  neither  is  it  certain  or  contracted  for j  no 
price  or  rate  can  be  set  upon  counsel,  which  is  invaluable 
and  inestimable ;  so  it  is  more  or  less  according  to  circum- 
stances-—namely,  the  ability  of  the  citiaen,  the  worthiness 
of  the  counselor,  the  weightiness  of  the  cause,  and  the 
custom  of  the  country.  Briefly,  it  is  a  gift  of  fiuch  a 
nature,  and  given  and  taken  upon  such  terms,  as  albeit 
the  able  client  may  not  neglect  to  give  it  without  no^  of 
ingratitude  (for  it  is  bat  a  gratuity  or  token  of  thankful- 
ness), yet  the  worthy  couosellor  may  not  demand  it  without 
doing  wrong  to  his  reputation,  accgrdlog  to  that  moral  rule, 
Multa  honeste  accipi poseuntf  gum  tamen  honeste  peti  non 
posaunL**     (Preface  Davis'  Reports.) 

Quaint  as  this  language  may  sound,  and  absurd  as  it  may 
appear  in  this  utilitarian  i&ge,  it  is  law,  almost  as  inflexible 
to-day  as  when  first  written. 

On  10th  June,  1858,  Sir  R.  T.  Kiodersley,  upon  reading 
the  petition  of  a  barrister,  for  payment  of  his  fees  by  a 
solicitor,  and  upon  the  argument  beiug  addressed  to  him 
that  a  barrister  has  a  right  in  law  to  recover  fees  paid  to  a 
solicitor  for  him,  said,  ^*  I  hope  the  time  will  never  come 
when  such  a  rule  is  established.  I  will  never  make  a  pre- 
cedent. If  you  bring  me  preoedents  and  establish  your 
case,  I  must  make  the  order  ]  but  I  will  never  wiUittgly 
derogate  ftom  the  high  peention  in  which  a  barrister  standsy 
and  by  which  he  is  distingaished  from  an  ordinary  timdeo- 
man.''    (/«  re  May,  4  Jur.  N.  8.  IIW.) 

Barristers  however,  like  other  men,  must  live,  and  in 
modem  times  at  least  it  has  been  found  impradent  for 
them  to  tmai^  to  the  gratitude  of  clients  for  sub9istence. 
In  what  way,  therefore,  is  the  difficulty  overcome  ?  The 
same  law  which  says .  they  '^  shall  not  sue  for  their  fees,'' 
says  they  shall  in  all  cases  '^  receive  them  in  advance,*' 
and,  worse  still, ''  keep  them  though  no  service  b  performed 
for  them.'* 

On  an  application  to  compel  an  attorney  in  a  cause  to 
pay  counsel  fees  collected  by  him,  Erie,  C.  J.,  said,  ''  I 
do  not  mean  to  sanction  in  any  degree  the  notion  of  such 
applications.  It  may  be  that  an  attorney  is  wrong  in  de- 
livering a  brief  with  fees  marked  on  it  without  their  being 
paid ;  but  then  counsel  are  equally  wrong  who  accept  it  on 
these  terms^  and  we  cannot  be  called  on  to  entertain  any 
proposition  for  us  to  interfere  in  such  a  case  "  (In  re  Angell 
6  Jur.  N.  8. 1373.) 

So  where  a  person  had  given  a  brief  with  a  fee  to  opiimael 
on  an  expected  trial,  and  the  counsel  neglected  to  att^d, 
it  was  held  that  the  fee  could  not  be  recovered  back,  be- 
cause the  fee  was  a  present  to  the  barrister  by  the  counsel^ 
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and  not  a  payment  or  hire  for  lal>or  ( Turner  r.  Phinipt, 
Peake,  122.) 

Sach  ia  the  rule  and  such  are  its  conseqnences.  Designed 
to  elevate  the  members  of  the  profession,  it  tempts  men  to 
dishonesty.  It  enables  the  client  to  cheat  the  barrister, 
and  the  barrister  to  cheat  the  client.  That  which  is  in 
fact  a  reward  for  services  performed,  or  to  be  performed, 
IS  called  a  gratuity,  and  the  idle  form  is  retained  while  the 
substance  is  entirely  changed. 

The  orator  of  ancient  times  sought  his  reward  in  the 
applause  of  multitudes,  the  gratitude  of  his  countrymen, 
elevation  to  the  highest  offices  in  the  State.  His  aim  was 
high,  and  it  suited  his  purposes  to  appear  to  despise  gain. 
But  the  same  rule,  applied  to  the  advocates  of  modem 
times,  is  little  less  than  ridiculous. 

Few  men  are  born  to  affluence.  Most  men  have  to  earn 
their  livelihood  by  labor,  mental  or  bodily.  The  laborer 
in  either  case  is  worthy  of  his  hire.  The  hire  is  the  natural 
fruit  of  his  kbor.  Without  it  he  cannot  subsist.  When 
he  earns  it  ho  should  not  be  ashamed  to  recMve  it,  and 
the  law  shoohl  not  be  backward  in  seeing  that  be  gets  it. 

We  do  not  like  to  see  a  grasping  covetous  advocate.  His 
]H*ofe88ion  is  a  liberal  one,  and  we  like  to  see  hia  oonduct 
square  with  the  attributes  of  his  profession.  But  at  the 
same  time  we  must  oondemn  that  false  modesty  which 
compels  men  to  call  that  one  thing  which  is  in  substance 
and  in  fact  an  entirely  different  thing — that  a  gratuity 
which  ia  a  reward  for  services  performed  or  intended. 

The  following  language  of  Bayley,  J.,  is  more  in  accord- 
ance with  our  views.  ''  The  suggestion  is  that  by  law  no 
man  is  liable  to  pay  for  counsel  at  all.  That  seems  to  me 
to  arise  entirely  from  a  mistake  in  point  of  law.  It  is  never 
expected,  it  never  has  been  the  practice,  and  in  many  in* 
stances  it  would  be  wrong  that  counsel  should  be  gratui- 
tously giving  up  their  time  and  their  talents  without 
receiving  any  recompense  or  reward.  It  is  the  recompense 
and  reward  which  induce  men  of  considerable  ability  and 
certainly  of  great  integrity  and  with  every  qualification 
which  is  necessary  to  adorn  the  bar,  to  exert  their  talents. 
It  is  the  emolument  in  the  first  instance,  to  a  certain  de- 
gree, that  induces  them  to  bear  the  difficulties  of  their 
profession,  and  to  wear  away  their  health,  which  a  long 
attendance  at  the  bar  naturally  produces;  and  it  is  of 
advantage  to  the  public  that  they  should  receive  those 
emoluments  which  produce  integrity  and  independence; 
and  I  know  of  nothing  more  likely  to  destroy  that  integrity 
and  independence  than  to  deprive  them  of  the  honorable 
reward  of  their  labors.''     (Morris  v.  Bunt,  1  Chit.  R.  544.) 

The  rule  is  day  by  day  becoming  less  stringept.  In 
Ireland  it  has  been  held,  that  although  a  barrister  cannot 
sue  on  an  implied  contract  for  business  performed,  yet  he 


may  make  an  express  contract  for  his  fees  and  sue  upon 
that  contract,  (ffohart  v.  Butler,  9  Ir.  Com.  L.  R.,  157,) 
and  even  in  England  barristers  have  been  allowed  as  credi- 
tors to  prove  upon  the  estates  of  bankrupt  solicitors  for  the 
amount  of  unpaid  fees  (/n  re  Ball,  2  Jur.  N.  S.,  1076. 
Teed  v.  Beere,  5  Jur.  N.  8.,  881). 

In  the  United  States  it  is  sud  that  the  rule  was  in 
Pennsylvania  asserted  for  the  last  time  in  Morney  v.  Lloyd, 
5  S.  &  R.,  412.  Chief  Justice  Gibson,  of  Pennsylvania, 
in  speaking  of  the  honorarimm  said,  "  Its  principle  had  its 
origin  in  the  Roman  law,  when  the  practice  of  oratory  was 
so  elevated  as  to  be  fancifully  thought  to  be  incapable  of 
stooping  to  mercenaiy  consideration  without  debasement. 
And  the  dignity  of  the  robe,  instead  of  any  principle  of 
policy,  furnishes  all  the  argument  that  can  be  brought  to 
support  it  at  the  present  day  ;  for  it  is 'hard  to  imagine  a 
principle  of  policy  that  would  forbid  compensation  for 
services  in  a  profession  which  is  now  as  purely  a  calling  as 
any  mechanical  art.  The  English  courts  adopted  it  prac- 
tically and  professedly  on  the  foundation  of  dignity ;  they 
studiously  restricted  it  to  advocates.  (Foiter  v.  Sacks,  4 
Watts,  33 ;  see  also  Adanis  v.  Stevens,  26  Wend.  455 ; 
Stevens  v.  Morges,  1  Hare,  127.) 

In  Upper  Canada  the  same  person  is  often  both  barrister 
and  attorney.  In  England,  from  the  earliest  time,  the 
attorney  was  allowed  to  sue  for  his  fees.  In  Upper  Canada 
therefore,  neither  is  the  necessity  for  the  rule  so  great  nor 
the  rule  so  easily  carried  out  as  in  England.  By  the  old 
King's  Bench  Act  it  was  enaeted  that  the  Court  should 
«  by  rules  or  order,  to  be  from  time  to  time  made,  aaoer- 
tain,  determine,  declare,  and  adjudge,  all  and  singular,  the 
fees  which  shall  and  may  be  taken  or  be  allowed  to  be 
taken  by  any  clerk  of  the  Crown  counsel,  attorney,  sheriff, 
officer,  or  other  person,  for  or  in  respect  of  any  buMuess  to 
be  done  in  the  Court  of  King's  Bench,  as  well  in  civil 
causes  as  in  criminal  proceedings."  The  court  aoeordingly 
framed  a  tariff  of  fees  payable  to  counsel,  which  since  has 
been  from  time  to  time  amended  and  enlarged.  As  it  now 
stands  it  will  be  found  in  Harrison's  C.  L.  P.  Acts,  712. 
It  is  a  pnnciple  that  where  an  Act  of  Pariiament  or  Rule 
of  Court  casts  upon  a  party  an  obligation  to  pay  a  specific 
sum  of  money  to  a  particular  person,  the  law  enables 
that  person  to  midntain  an  action  for  it.  Accordingly  it 
has  been  held  that  counsel  claiming  a  fee  under  the  statute 
or  rule  of  court,  and  such  as  mentioned  in  the  tariff,  may 
maintain  an  action  for  it.  Except  in  the  case  of  fees  tax- 
able by  the  tariff,  the  principle  of  the  English  law  which 
denies  to  counsel  the  right  to  sue  for  professional  services, 
has  been  held  to  apply  to  Upper  Canada  {Baldwin  el  qL  ▼. 
Montgomery,  1  U.  C.  Q.  B.,  283 ;  see  also  Smith  ti  al.  v. 
Graham,  2  U.  C.  Q.  B.,  268). 
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Often  in  courts  of  justice  are  Judges  and  Lawyers 
poazled  in  attempts  to  decipher  the  meaniDg  of  some 
'<  document"  composed  of  solemn  nonsense. 

Once  we  saw  a  memorandum  of  agreement  prepared  by 
an  amateur  oonvejanoer,  in  which  the  vendor  agreed  to  sell 
a  parcel  of  land  to  the  vendee  ''  without  impeachment  of 
waste/'  upon  payment  of  a  specified  sum  of  money  and 
interest. 

On  another  occasion,  we  saw  a  deed  of  a  lot  of  land 
from  a  man  to  a  widow,  to  hold  to  her  heirs  and  assigns 
for  ever,  "  by  the  courtesy  of  England." 

Instances  such  as  these  are  of  daily  occurrence  in  Upper 
Canada.  Now  what  is  the  source  of  them  f  It  is  that  a 
most  important  branch  of  professional  practice  is  open  to 
all  the  world,  including  the  man  who  sells  you  your  groce- 
ries, the  man  who  makes  your  boots,  the  man  who  sells 
you  quack  medicines  to  kill  or  cure  your  horse  or  dog  and 
afterwards  is  ready  to  buy  the  hide  of  your  horse  or  dog  at 
the  best  price. 

These  remarks  have  been  suggested  by  an  advertisement 
ent  from  a  local  paper  and  sent  us,  of  which  advertisement 
the  following  is  a  copy : — 

A B 

COMMISSIONER,  Q.  B.,  CONVEYANCER,  &e.  Also,  Dealer 
in  Groceries  &  ProTisions,  Boots  &  Shoes,  Crockery  &  Dry 
Goods,  Room  Paper  k  School  Books,  Patent  Medicines,  Blank 
Deeds  aad  MemoriaU^  Ac.,  Cheeper  than  ever. 

Cash  paid  for  Hides,  ^. 

We  respect  an  honest  man  of  whatever  calling.  We 
despise  no  man  because  of  his  calling.  Each  is  to  be  res- 
peoted  in  his  station.  The  grooer,  the  shoemaker,  and  the 
tanner,  is  each  a  uaefid  member  of  soeiefy ;  but  in  order 
to  be  as  useful  as  possible  without  danger  to  Kfe  or  pro- 
perty, each  should  keep  to  his  calling  until  fitted  for  a 
dtfferent  one. 

The  villager,  however  parsimonious,  would  be  more 
likely  in  <au9e  of  sickness  to  entrust  his  malady  to  a  known 
medical  man  than  to  a  horse  doctor  or  the  village  shoe- 
maker. Why  then  should  he,  when  about  to  acquire  his 
''  little  all,''  entrust  the  transfer  to  a  man  whose  only  fit- 
ness is  his  efi'rontery  or  ability  to  write  better  orthography 
than  his  neighboun,  when  a  skilled  eonveyaneer  maybe 
had  in  the  same  loealify  f 

The  system  is  one  of  iblly,  often  pregnant  of  penny  wise 
and  pound  foolish  consequences.  It  may  be  that  the  vil- 
lage ahopkeeper,  who  knows  more  of  a  pound  of  Souchong 
tea  than  an  estate  in  fee  simple,  will  draw  a  deed  for  less 
money  than  the  lawyer,  who  has  spent  years  in  acquiring  a 
knowledge  of  estates,  their  nature,  extent  and  mode  of 
transfer.  Time  spent  by  a  lawyer  in  acquiring  a  know- 
ledge of  his  profession  is  capital.    Money  expended  ia  the 


purchase  of  books  is  capital.  When  therefore  he  (the 
lawyer;  is  needed  to  make  use  of  his  skill  so  acquired,  he 
must  of  necessity  seek  a  greater  recompense  for  his  ser- 
vices than  the  man  who  did  not  spend  a  day  in  the  study 
of  the  law,  or  buy  a  book  with  a  view  to  its  practice. 

Many  men,  influenoed  by  the  paltry  consideiation  of  thus 
saving  a  dollar,  lose  thousands.  We  have  known  men 
incur  the  costs  of  heavy  chancery  suits  in  order  to  cure  the 
blunders  of  ignorance  or  incapacity — too  dear  at  any  price. 
We  have  known  other  men  lose'  properties,  made  valuable 
by  yean  of  toil,  because  of  entrusting  to  incompetent  men 
the  responsible  duty  of  transferring  estates.  Such  men 
learnt  wisdom  by  experience,  but  at  such  a  price  as  to 
reduce  them  perhaps  from  a  state  of  comparative  affiueaoe 
to  absolute  want.  Others  should  be  warned  by  their 
example. 

THE  LAW  SOCIETY  OF  UPPER  CANADA. 

Hie  institution  of  Scholatslups  hss  proved  a  decided 
success.  The  examinations  during  last  term  were  of  a 
very  high  character.  Much  interest  was  felt  in  them,  and 
the  successftd  candidates  were  warmly  congratulated  by 
their  fellow  students.    The  following  is  the  result : — 

ViaST    TBAE. 

wOlm  uciLiiKisey ..•••••••  •*•«...••  ••«  «..•••  .*•••«  ^vi 

h,  C.  Moore 282 

CodringtoB  Beid 278  -i 

Qeori^  KHpatriok  ...• -.«.•.* ..•••  278  J    ^^ 

Samuel  Hoskias 26S 

SlOOXn     TBAE.' 

weorge  nauasisaA  .•«•.••••■•«.•••.••.••••••••••  iSoi 

Riobard  Walkem 266-1  . 

jfveuerioic  jreocon**.... »..«.•.•.•.•■«•.«.».••.. ..•  ^ao  3 

THZan    TBAE. 

PoneM  lftc*'6Dnai&  ••«•.«•.•  m.  mm  •••.•••••m...  29d 
QeorgeBae    271 

J.  j^*  Unfffu  •«..•.••«••.*••.•.•.•..•.•.••.•.•..«.••  ^av 

The  maximum  number  of  marks  that  could  be  obtained 
by  any  candidate,  either  for  the  Ist,  2nd  or  3rd  year,  was 
320.  The  names  of  candidates  whose  marks  were  under 
240  are  not  made  known. 

vouETH  Taaa. 
Thomas  Ferguson.. 860 

The  maximum  number  of  marks  that  could  be  obtained 
by  any  candidate  for  this  year  was  480.  The  names  of 
candidatoB  whoae  bmh^s  are  under  360  are  not  made  known. 

Much  of  the  success  of  tho  Law  Society  is  doe  to  the 
well  known  energy  of  its  Treasurer.  The  reforms  which 
have  been  ori^nated  since  his  election  to  office,  and  are 
now  being  carried  out  under  his  guidance,  are  in  eveiy 
respect  calculated  to  elevate  our  profession,  by  making  its 
members  more  learned  than  they  would  be  without  the 
many  advantages  which  the  Society  now  affords. 
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ENGLISH  LAW  OF  COPYRIGHT. 


We  have  been  informed  on  good  a«tbority  ibat  tbe 
Provincial  Act  10  &  11  Yio.  cap.  28,  to  wkioh  we  referred 
in  onr  last  iabne  aa  being  ineonsbtent  with  the  Imperial 
Act  5  ft  6  Yio.  cap.  45,  waa  dimllowed  bj  the  Queen. 

It  ia  well  that  thia  fact  abonid  be  known  to  aH  in  any 
manner  concerned  in  the  subject  of  onr  remarks,  it  does 
not  seem  to  have  been  known  to  the  Commissioneni  when 
oonflolidiiting  the  Statntee  of  Canada.  Thej  appear  to  have 
incorporated  all  the  provisions  of  10  ft  11  Tic.  cap.  28,  in 
ehapter  81  of  the  Statntee  of  Canada.  The  resnlt  ia  that 
the  greater  part  of  that  ConaoUdated  Btatnle  ia  noi  onlj  not 
hw  bttt  ddoiillited  to  mislead.  The  sooner  the  condemned 
portions  of  the  act  are  ezpnoged  from  the  pages  of  the 
Statnte  Book  the  better. 

We  cannot  understand  whj  onr  Legislature  should  not 
be  allowed  to  amend  our  laws,  includiog  Imperial  statutes, 
direcilj  or  indirectlj  made  to  apf^  to  us— especially  in 
matters  of  local  concern.  If  we  have  the  right  to  enact  a 
copyright  law,  we  should  also  l^ve  the  power  to  alter  the 
terms  of  an  English  statute  on  the  sul^ect  which  ia  in  con- 
flict with  our  ideas  and  our  wants. 
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EXAMINATION  FOB  ATTORNSTST  ADMIS9M0N, 


WILUAMS  ON  BBAL  PBOPEBTT. 

1.  ExplidB  llie  fMdal  sjslMi>  a»d  state  the  eibet  of  lia  Intvo- 
duetion  lata  Englaad* 

2.  What  are  tbe  rights  ef  manried  weaen,  with  gespssi  to  real 

estate  r 

8.  What  are  the  BaiitatioBaiipoa  a  oMrlgagor^  right  te  redeem  T 
aad  how  is  this  alleeted  hj  statnte  t 

4.  Distlngafoh  between  the  diftrent  Made  of  deoTeyaaees  and 
tiieir  operation. 

6.  Ezplaia  the  eflbct  of  the  provisions  of  the  Statnte  of  Frands 
upon  interesCB  in  real  estate. 


STORrS  EQIHTT  JURTSPRtTDENCE. 

1.  Diatingaish  between  a  bill  ft>r  accoant  and  an  action  of 
aoooant  at  law  ? 

2.  Give  the  principal  rtdes  attending  the  adfAiatstratlon  of  assets 
ineqalCy. 

a.  Distiagaish.  between  letnoaUe  and  IrMvoeabie  assiguuioal^ 

4  Whan  is  ^ieve^resenialion  tendnleot. 

6k  Under  what  oireamBtaaces  will  a  pnrohase  be  deemed  a  treat  T. 


or 


SMITH'S  MeBCANTILE  LAW. 

1.  Can  there  be  a  binding  verbal  agreement  to  renew  a  bill  ^. 
notet  vmi  it  tamkt  any  diflhrence  in  the  validity  of  snch  egrce- 
ikieBt  Whetfaer  it  was  contemporaneone  with  ihe  exeonting  of  the 
instmment  or  net  t    Give  year  reasons. 


2.  What  is  the  general  eflbot  npoa  a  creditor's  claim  of  hie 
taking  his  debtor's  bill  or  note  fbr  the  amount ;  aad  what  would 
be  the  effect  of  the  creditor  negotiating  saoh  bill  or  note  t  Will 
it  make  any  difference  in  the  effect  of  his  so  negotiating  it  wheflier 
he  does  or  does  not  tender  himself  liable  on  it  t 

8.  Has  one  partner  in  a  Arm  of  Attorneys  aa  anthoiity  ta1)ind 
his  co-partner  by  a  negotiable  instmment  ?     Oire  yonr  reaaona. 

4.  Will  a  warranty  made  after  a  sale  be  binding  T  Give  year 
reasons. 

6.  What  is  particular  and  what  general  arerage  t 

BLACKSTONE,  VOL.  1. 

1.  When  was  the  Habeas  Corpus  Act  passed  ? 

2.  What  is  comprised  in  the  right  of  personal  security  T 
8.  What  is  the  deftnition  of  municipal  law  t 

STATUTES,  PLEADINGS,  AND  PEACTICR 

1.  Give  briefly  the  etatntoxy  provisions  affeetiag  the  eaoeroise 
of  the  Jurisdiction  of  the  Court  of  Chancery  in  this  Prorinoa. 

2.  What  is  the  effect  of  an  order  for  the  production  of  doen* 
ments? 

8.  When  does  publication  pass  T 

4.  What  ehaages  hsTe  the  general  ordera  made  as  to  parties  T 

5.  In  what  oases  can  a  soit  within  the  JuriodiStioa  of  the 
superior  oouts  be  sent  fbr  trial  by  a  coanty  court  judge? 

6.  In  what  cases  can  mesne  profits  be  recorered  in  the  action 
of  ijectment  T 

7.  In  what  cases  and  under  what  cifcumstanoes  can  a  writ  of 
replerin  issue  without  leave  of  a  Judge  T 

8.  What  facts  must  a  plea  disclose  to  amount  to  a  good  eqmt»- 
ble  plea  T 

9.  Under  what  cimsmstaaoes  can  the  eenrt  or  a  jndge  order  a 
person  not  originally  Joined  aa  plaintiff  in  an  aetion  to  be  so  joined  T 


BXAUINATION  FOR  CALL. 


WILLTABIS  ON  EXAL  PSOPEItTr. 

1.  WhatsffOtliavarlsnskiBdaof  tanaiear 

2»  la  the  dednotioa  Of  a  titie  why  are  sixty  years  required  T 

8.  Giro  the  effect  of  the  prorinoial  statute  as  to  barring  estatea 
tail. 

4.  How  do  Toluntary  oouTeyances  stand  with  respect  to  pnr- 
ehasers  and*  creditors  respeetiToly  T 

6.  Bistingulsh  between  a  stipulation  to  diminish,  and  a  stipula- 
tku  to  raise  interest  respeetively  ! 


STORY'S  EQUITY  JURISPRUDENCE 

1.  How  are  purchases  from  persons  In  fldticiary  leTations  re- 
garded in  equity  t 

2.  What  eonseqnsnoes  result  Drom  the  prtnoipta  tiiat  a  smety 
is  entitled  to  all  the  securities  of  the  6r«ditor  ! 

8.  Distinguish  between  actual  and  ooastruotire  aotioat 

4.  In  what  cases  will  aa  interpleader  lie  at  law  and  in  equity, 
and  when  not  t 

5.  What  is  the  dooitrlne  of  election  7 


TAYLOR'S  EVIDENCE 

1.  When  is  more  than  one  witness  necessary  T 

2.  What  is  the  rule  as  to  the  competency  of  witnesses,  and 
wherein  does  the  law  of  Canada  differ  from  the  law  of  England 
in  this  respect  ? 
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8.  What  wfi&gs  is  a  wUneu  not  bo«nd  to  prodaoe  t 
4.  How  far  b  «  wltaoBS  oomptlled  to  anawer  questions  degntding 
in  their  nature  T 

6.  When  are  admissions  evidence  T 


9TLBS  ON  BILLa. 

1.  What  warrant/  results  from  tiie  transfer  or  endorsement  of 
«  bill  or  note  ? 

%,  When  are  the  Tariona  kind*  of  biUa  to  be  pfrtasntod  for 
■ecaytanea  and  pi^Tmant  ttapttUwfUy  T 

$„  WhiM  may  presentment  be  esensed  ? 

4.  What  is  the  effieet  of  the  alteration  of  a  bill  or  note  ! 

5.  When  does  the  aceeptanoe  of  %  bill  or  note  operate  as  a 
saUafaetion^  and  when  not  7 


6.  To  what  extent  and  of  what  fiuita  is  a  protest,  bj  the  law  of 
Upper  Canada,  evidenee  ! 

7.  When  may  a  statute  be  reUed  upon  aa  a  ground  of  demurrar, 
in  equity,  and  when  not  T 

8.  What  are  vaUd  otjeotions  to  dlseovvry  t 

9.  When  will  a  writ  ne  exe^t  be  granted  ? 

10.  When  may  tba  court  proceed  without  a  personal  repreecn- 
tatiye? 

11.  In  what  eaaea  will  a  receiver  be  granted  } 


EXAUINATION  FOR  CALL  WITH  HONOR$. 


SlftTEPS  HEBCANTILE  LAW. 

1.  Is  there  any,  and  if  so,  what  difference  in  the  effect  npon  the 
contract  of  sale  between  a'  breach  of  warranty  made  on  the  sale  of 
«  speeiflc  chattel  and  ef  unascertained  goods  7 

2.  In  the  ordinary  case  of  a  sale  at  auction^  what  is  the  writing 
to  Mrtisfy  tlw  SUtnto  of  Frandsl 

8.  What  is  iha  duty  of  the  inswred  in  a  amrina  policy  when  he 
Irishes  to  treat  the  ixuury  done  to  his  Tcesel  as  a  constructire  total 
loss ;  and  under  what  circiunstancBs  is  he  entitled  so  to  act  ? 


STKPflBNB  ON  PLBADINO. 

1.  In  wtat  order  must  pleas  of  (fifferent  degree  be  pleaded,  and 
wha.t  is  the  effect  of  pleading  any  of  them  on  a  defendant's  right 
to  plead  one  prior  in  degree  7 

2.  What  la  a  sew  asrignaent^  and  in.  what  oaaeaia  it  naceasaiif  7 
t.  WImC  is  the  eAot  of  demurring  to  a  pleading,  as  regards  the 

ficts  stated  in  the  pleading  demurred  to  7 

4.  Show  how  liUrum  tmementum  amounts  to  a  goj^d  plea  in 
confession  and  aroidanca. 


DART  ON  VENDORS  AND  PURCHASERS. 

1.  Who  are  generallj  and  rela^Telj  incompetent  to  porohaae 
or  sell  respectirely  7 

2.  When  is  a  purchaser  entitled  to  compensation  7 

8.  Distinguish  between  dependent  and  independent  stipulationa 
in  a  contract  of  sale:  state  their  effect:  and  illustrate  by  examples. 

4.  When  wilt  the  execution  of  a  contract,  partly  Taried  by 
parol,  be  decreed  7 

6.  Does  a  purchaser  of  real  estate  in  this  ocnntry,  from  the  hrir- 
at-law,  take  the  estate  firee  from  or  sulyect  to  the  simple  contract 
debts  of  the  ancestor  7    Oire  reasons  for  your  answer. 


of 


ADDISON  ON  CONTRACTS. 

1.  Is  these  any,  and  if  se,  what  differeoee  between  a  oentraet 
partly  legal  and  partly  iliegal,  and  a  eestMCt  founded  partly  on 
legal  and  partly  illegal  oonrideration  7 

2.  How  do  rimple  contracts,  negotiable  instruments,  and  con- 
tracts under  seal,  ^ffer  with  regard  to  proolT  of  the  consideration 
on  nhich  thsy  are  fonmled7 

8.  Enwmarate  the  oentracts  requfired  hy  the  Statnte  of  Vxanda 
to  be  In  writing. 

STATUTES,  PLEADINGS  AND  PRACTICE. 

1.  When  a  cause  has  been  sent  from  one  of  the  saperief  conrts 
to  4ha  cennty  court,  what  steps  sbonld  bo  taken  to  prerent  enter- 
ing Judgment  if  it  is  desired  that  the  case  shonld  stand  for  motion 
in  the  superior  courts  7 

2.  What  notice  of  appeal  to  the  Court  of  Error  and  Appeal  mnst 
ha  gwen  to  tbeoppcsite  party,  in  cases  in  which  notice  is  neeessary7 

8.  What  is  the  statntery  rule  mth  regard  to  speeches  efconnsel 
ntNiriPrias7 

4.  In  what  cases  can  a  submission  to  arbitration  be  made  a  rule 
of  court  7 

6.  What  is  the  course  to  be  pursued  where  sei  oral  causes  of 
aetien  hare  been  Joined,  i^  ia  the  opinion  of  the  Judge,  thf;y 
BSi  he  eeai^eidently  tried  together  7 


STORrS  CONFLICT  OF  LAWS. 

1.  How  is  the  capaci^  of  a  person  afected  by 
domicile  7 

2.  Upon  what  principle  are  ^9  laws  of  one  coontfy  recognised 
by  another  7  niustrate  hiy  rdisrenca  ta  bankmptqy,  and  laws  ef 
a  rinular  character. 

8.  Show  how  the  Ut  Um  ac/as  or  eoiUrmiut  is  to  be  cenridered 
with  respect  to  the  disporition  of  mcreabla  and  immoTeable 
property,  ritnate  within  anather  state  or  jarisdiction  t 

4.  What  is  the  effect  of  a  foreign  probate  and  adininiatf»Uon 
npon  assets  ia  this  couatiy  7 

6.  What  force  and  effsot  has  a  foreign  judg>aent  jMteipti*  rs( 
iudtatUe)  and  gire  the  opioiens  of  different  Jurists  npon  this 
question. 


JARMAN  ON  WILLS. 

1.  Distinguish  between  oonditionB  precedent  and  subsequent  7 

2.  What  is  the  rule  of  construction  of  the  word  "hetir"  in  a  gift 
to  him  of  both  real  and  personal  estate  7 

8.  When  may  '^sunriror^  be  construed  *<  other  7** 

4.  When  a  bequest  Is  made  to  A.  with  a  gift  OTsr,  Iq  case  of  his 

death,  what  Is  the  effect  of  It  7 
6.  What  is  the  effect  of  a  gift  oyer,  in  defoult  af  issne^  with 

respect  to  personal  and  real  estate  reqpectiva^  7 


roSOTNIAN'S  INSTITUTES. 

1.  Translate  Lib.  14.,  Tit  8,  sec  1,  and  give  enplanatory  notes 
upon  the  legal  tersia  naed  tikeoein. 

2.  What  waa  the  jwrisdietlon  of  the  Prmlor  with  respect  te 
damnmm  infactmm^ 

5.  Classify  seiritudes. 

4.  What  ia  the  eapiiU  diminution  how  msy  it  aripc7 

6.  Explain  adiicti$^  arrqg^Uio,  iiUsrdieU^,  s«fl^^,  diyiomtemt 
ddeffittm,  peeuUitm, 

6.  Gire  an  outline  of  the  RosMUk  law  treated  of  in  the  Institutes. 
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STOBT  ON  PARTNERSHIP. 

1.  To  what  extent  eaa  partnership  property  be  raised  for  the 
debt  of  ft  BiDgle  partnei^  and  what  interest  is  aoqoired  by  «  par- 
chaser  at  a  sale  nnder  such  an  execution  ? 

2.  If  an  infknt  either  actually  becomes,  or  holds  himself  oat  as 
a  partner,  what  will,  in  either  case,  be  his  position  on  arriTfng  at 
Ml  age  with  regard  to  parties  dealing  with  the  firm  7 

8.  In  what  ways  can  a  partnership  be  dissoWed  7 

4.  If  the  firm  of  A.  B.  C.  are  the  holders  of  a  negotiable  instra- 
ment  made  by  the  firm  of  C.  D.  E.,  can  they  sae  the  latter  firm 
upon  it!    Upon  what  principle  does  this  depend  7 

5.  What  is  the  posiUon,  with  regard  to  the  partnership,  of  the 
personal  representatiTea  of  a  deceased  partner  T 


RUSSELL  ON  CRIMES. 

1.  What  is  the  distinction  between  marder  and  manslaaghter, 
and  what  is  the  presamption  in  all  eases  of  homicide  7 

2.  What  is  the  common  law  definition  of  forgery,  and  what  class 
of  crime  does  it  amount  to  7  How  does  it,  in  this  respect,  differ 
lh>m  forgery  by  statute  7 

5.  Where  money  is  given  to  a  senrant  by  his  master  for  a 
specific  purpose,  and  the  serrant  conTcrts  it  to  his  own  use,  does 
this  amount  to  embexxlement  or  larceny  ?    Give  your  reasons. 

4.  Can  an  indictment,  in  any  case,  be  sustained  against  scTeral 
persons  for  conspiring  to  do  that  which  woold  be  lawful  for  them 
to  do  indiridaally  ?    QItc  yonr  reasons. 

6.  In  what  cases  is  a  wife  not  excused  from  criminal  responsi- 
bility when  acting  under  the  direction  of  her  husband  7 


COOTE  ON  MORTOAOBS. 

1.  What  is  meant  by  tacking  7 

2.  What  is  an  equitable  mortgage,  and  how  can  It  be  created  ? 
8.  If  It  is  desired  that  the  mortgagee  should  pay  a  greater 

amount  of  interest  in  the  erent  of  the  interest  not  being  punctually 
paid,  is  there  any,  and  if  so,  what  means  of  effecting  such  intention  f 

4.  What  is  the  position  of  a  lessee,  under  a  lease  fh>m  a  mort- 
gagor made  after  the  mortgage,  as  regards  the  mortgagee  7  ' 

6.  If  two  persons  advance  money  on  mortgage,  and  one  die,  to 
whom  will  the  debt  belong  7 


SELECTIONS. 


THE  LIABILITIES  OP  RAILWAY  COMPANIES  AS 

CARRIERS. 

The  plfUQ  and  simple  ]>rinoiple8  of  the  oommon  law  have 
been  severely  tried  in  their  application  to  the  enormous  exten- 
sion  of  traifio  and  eomplioated  transactions  produced  by  the 
railway  system.  Contracts  and  vrron^s,  the  two  main  branches 
of  common  law  iariediotioD,  appear  in  new  shapes  not  easily 
recognised  by  the  light  of  ancient  rales  and  authorities.  The 
law  of  carriers,  ocetipyiD^  as  it  doee  an  anomalous  position 
with  reference  to  this  division  of  common  law  jurisdiction,  not 
being  ezclaeively  assignable  to  either  branch,  or,  in  modem 
statatory  language,  **  partaking  of  the  character  of  both,''  was 
always,  for  Ims  jreaion,  a  oomplez  aod  embarraaaing  aulgeot 
and  reqiuired  a  liberal  uee  of  fictions  and  technicalities  to  pre- 
serve it  from  confusion  in  its  administration.  The  native 
complexity  of  the  subject,  bowerer,  haa  been  extraordinarily 
aggravated  by  the  noTol  compKeations  which  have  called  for 
an  epl^icaAion  of  the  law ;  and  in  several  instances  extraordin- 
ary remedies  have  been  devised  to  meet  the  emergencies  which 
]^ave  arisen  in  the  progrees  of  railway  traffic. 


The  duties  and  liabitities  of  railway  compaBies  as  oarrierB 
of  goods  have  been  brought  to  something  like  a  settlement  by 
the  Railway  and  Canal  Traffic  Act  of  1864.  Under  this  Act  ft 
quite  new  common  law  jorisdiction  was  instituted — ^not  reme- 
dial, but  mandatory,  exercising  a  TegulatiTe  supervision  over 
the  action  of  railway  companies  as  carriers,  for  the  parpose  of 
securing  to  the  public  all  reaaonable  ftoilities  for  traffic  upon 
equal  terms,  and  of  preventing  any  undue  favour  or  preference. 
The  Act  also  restricts  the  common  law  right  which  earriera, 
by  railway  or  canal,  equally  with  the  rest  of  the  worldformerly 
enjoyed  of  making  what  special  contracts  they  might  think  fit, 
by  annexing  the  statutory  proviso  that  the  terms  of  their  oob- 
tracts  must  be  such  as,  if  called  in  question,  a  judge  shall 
deem  to  be  just  and  reasonable.  Their  position,  as  oairiera 
of  «>od8,  may  be  described  broadly  as  still  resting  on  the  baaia 
of  the  common  law,  with  the  restrictive  incidents  thus  imposed 
by  the  statute,  that  they  must  deal  on  equal  termt  with  all, 
and  that  the  limitations  of  their  liability  by  special  terms  and 
conditions  must  be  reasonable.  On  the  whole,  the  system 
appears  to  act  well,  and  certainly  abundant  liberty  is  reserved 
to  the  companies  for  the  protection  of  their  interests. 

As  carriers  of  passengers,  the  duties  and  liabilities  of  rail- 
way ^;ompanies  snow  similar  deviations  from  the  common  law. 
It  IS  remarkable  that  this  branch  of  traffic  was  considered  by 
the  original  projectors  of  railways  of  far  less  importance  than 
the  carriage  of  goode ;  bot  on  the  opening  of  raihraya  was  at 
once  found  to  constitute  their  chief  and  most  lucrative  busineaa. 
This  unforeseen  extension  has  jpven  birth,  in  a  jwrrespondine 
manner,  to  unforeseen  difficulties  in  its  legal  incidents,  which 
have  not  yet  been  fully  recognised  or  adeouately  provided  for. 
The  Railway  and  Canal  Traffic  Act  apfiies  equally  to  the 
traffic  in  passenxem  and  to  the  traffic  in  goods ;  and  its  opera* 
tion  seems  eoually  necessary  and  salutaxr  in  both  cases.  But 
besides  this  Act,  Lord  Campbell's  Act  for  compensating  the 
families  of  persons  killed  by  accident,  imposses  a  new  and 
serious  liability  appn  railway  companies  in  regard  to  their 
passen^  traffic  The  recent  fatal  collisions  on  the  London 
and  Bngbton  and  North  London  Railways  haTO  unfortunately 
given  a  wide  field  for  the  operation  of  this  statute,  and  have 
directed  an  unusual  decree  of  attention  to  its  provisions.  A 
few  observations  upon  its  policy  and  results  will  therefore,  it 
is  hoped,  at  this  time  be  found  not  inappropriate. 

The  common  law  was  not  so  stringent  with  carriers  of  paa- 
sengers  as  with  earriera  of  goods.  The  paseenger  earrier  whs 
bound  to  carry  all  comers  who  tendered  themsdves  in  a  suit- 
able state,  both  as  to  person  and  pocket,  so  long  as  he  had 
accommodation  to  carry  them  ;  bot  beyond  this  there  was  no 
duty  or  liability  except  as  provided  by  the  terms  of  the  contract. 
The  carrier  of  goods  was  under  a  similar  liabiliy  to  carry,  and 
was  also  an  insurer  of  the  goods  receiTcd  for  carriage,  which 
he  was  bound  to  make  good  if  they  were  dama|i^  or  loot  from 
any  cause  during  the  transit  The  carrier  of  passengers  waa 
not  an  insurer,  and  was  only  liable  for  injuries  to  the  passenger 
occasioned  by  the  carrier's  negligence ;  and  in  case  of  the 
death  of  the  passenger  all  liability  for  negligence  died  with 
him.  In  theory  the  law  remains  unaltered  in  refipeet  of  the 
passenger  carriers  being  liable  for  negligence  only  ;  but  under 
the  railway  system  the  practical  impossibility  of  a  railway 
company  escaping  the  imputation  of  negligence,  combined  with 
the  extended  consequences  of  negligence  imposed  by  Lord 
Campbell's  Act,  render  the  raih/ray  carrier  of  passengers  in 
efibct  an  insurer ;  at  least,  every  passenger  may  travel  with  a 
weU-^ronnded  oonftdenoe  that  in  the  event  of  accident  itts  llfo 
is  insured  for  the  benefit  of  his  family. 

Lord  Campbell's  Act  has  now  been  tested  by  an  experieiice 
which  for  a  modern  statute  may  be  pronounced  long.  The 
result  of  this  experience,  and  of  much  consideration  of  the 
statute  itself  leads  us  to  the  belief  that  however  valuable  it  may 
have  proved  as  a  palliativo  for  a  pressing  evil,  it  is  not  safl£> 
ciendy  complete  and  comprehensive  for  penaaneat  iise»  or  a 
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all  actions  for  wrongs,  whether  to  person  orfl^gtyf 
J  spirit  of  disparaji^raent  of  its  late  distinguished  author,    superior  wisdom  of  after  aces  appear  to  havefllmrel 


]«a8fc 
in  any 

to  whom  is  due  the  eredit  of  baying  provided  some  practical 
reiBedy  for  an  evil  of  present  nrgenoy,  hut  as  a  comment  upon 
the  Act  considered  as  a  piece  of  legal  mechanism  which  we 
Are  induced  to  make  in  the  interests  of  law,  and  which  we  think 
will  be  found  to  be  jnatiied  by  fair  argument  and  criticism. 
This  statute,  however,  may  be  referred  to  in  passing,  as  a 


Mi 

but  the 

reted  it  as 
exposing  the  deficiency  rather  than  expressing  the  policy  of  the 
common  law,  and  to  have  arrived  at  the  conviction  that  in  com- 
mon justice  every  vested  right  of  action,  so  far  as  practicable, 
should  pass  to  the  repreeentatives  of  the  deceased  party  en- 
titled. Rights  of  action  in  respect  of  injnriee  to  property,  real 
and  personal,  had  already  been  thus  secured  to  the  deceased'a 


cbaracteristio  specimen  of  the  rough  and  ready,  but  not  always  j  estate  by  successive  enaotraents ;  but  rij^ts  of  action  in  respect 


scientific  workmanship  of  its  author,  whilo  the  great  popularity 
irith  wbioh  it  has  been  received  may  be  also  notified  as  an 
appreciation  of  his  services.  As,  however,  the  tendency  of 
the  enactment  is  all  in  favour  of  the  public  and  against  railway 
oompaniee,  its  popularity  is  sufficiently  account^  for  without 
accepting  it  as  any  proof  of  the  strict  equity  of  the  measure, 
sdll  Jess  of  its  penection  as  a  specimen  of  jurisprudence. 

In  criticising  the  act  as  the  work  of  the  Legislator,  common 
fiiimese  requires  that  a  due  regard  should  be  paid  to  the  an- 
tecedent state  of  the  law,  and  the  occasion  wbioh  called  for  it. 
It  was  professedly  a  substitution  for  the  ancient  system  of 
deodande.  Bj  the  ancient  common  law,  in  case  of  death  bv 
aooident,  the  iBstrument  of  death  was  forfeited  as  a  deodand, 
to  be  disposed  of  for  the  benefit  of  the  soul  of  the  deceased. 
The  specific  deodand  was  gradualy  converted  into  a  pecuniary  ' 
fine  assessed  by  the  jury  ae  the  value  of  the  instrument,  in 
plaoe  of  which  it  was  paid ;  and  this  fine  became  forfeited 
beneficially  to  the  crown,  or  the  lord  of  the  manor,  after  the 
ulterior  purpose  to  which  it  was  formally  applied  had  been 
declared  snperstitioas.  Juries,  however,  were  naturally  disin- 
clined to  inflict  a  fine  in  this  manner  and  with  this  destination, 
and  gradually  took  upon  themselves  to  diminish  the  amount, 
nnldl  the  practice  prevailed  of  assessing  the  deodand  at  an 
•nonnt  merely  nominaL  Upon  the  introdaetion  of  railways, 
however,  their  feelings  were  excited  in  an  opposite  direotion, 
and  they  vented  their  indignation  at  the  supposed  negligence 
•f  railway 'Companies  bv  an  exercise  of  their  long  dormant 
power  of  assessing  the  deodand  at  a  substantial  amount.  This 
attempt  to  revive  deodands  was  found  to  be  quite  alien  to  the 
spirit  of  the  age,  and  quite  inadequate  to  the  requirements  of 
toe  occasion ;  and  at  the  same  time  the  novel  apprehensions 
excited  by  railway  accidents  called  urgently  for  some  legislative 
Interposition.  Accordingly,  deodands,  which  had  become 
practically  obsolete,  were  abolished  by  statute,  and  in  their 
stead  was  enacted  the  statute,  which  now  passes  by  the  name 
of  the  late  Lord  Chancellor,  which  was  thus  inspired  by  the 
twofold  intention  of  providing  a  suitable  penalty  in  place  of 
the  deodand,  for  the  csuse  of  death,  and  of  appropriating  the 
amount  of  the  penalty  by  way  of  oompensation  to  the  relatives 
of  the  deceased. 

The  statute  is  now  oo  longer  to  be  considered  on  historical 
grounds,  and  only  with  reference  to  the  purpose  which  called 
it  forth.  It  retains  a  prominent  place  in  our  statute  book, 
«nd  occupies  a  position  of  serioas  importance  in  oar  social 
ayetem.  It  must  stand  or  fall  by  its  own  merits  or  demerits 
with  respect  to  the  circumstances  of  the  present  day,  and  by 
its  intrinsic  capacity  to  fulfil  the  functions  which  it  undertakes 
Co  discharge.  In  this  view  we  propose  to  discuss  it,  and  we 
may  fairly  take  as  a  test  its  manner  of  dealing  with  the  relation 
between  railway  companies  and  their  passengers,  which  is  by 
far  the  most  important  and  frequent  subject  of  its  operation, 
and  that  which  it  was  most  particularly  designed  to  regulate. 
Ajb  the  subject,  we  find,  is  too  extensive  for  our  present  limits , 
wo  must  reserve  our  observation  on  the  details  of  the  measure 
for  another  week,  and  confine  our  attention  at  present  to  a 
single  point.  It  is  a  point,  however,  of  vital  importance,  as 
it  touches  the  very  groundwork  and  principle  of  the  statute. 

Before  this  act  came  into  operation,  the  action  for  damages 
caused  by  negligence,  which  resulted  in  death,  was  barred  by 
the  maxim  of  the  common  law ;  ^  acih  personalis  maritur  cum 
perwi0/*  This  maxim  was  originally  universally  applicable  to 
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of  iigunes  to  the  peveon  had  remained  hitherto  estingoished,  aa 
at  common  law,  by  the  death.  Was  it  then  the  policy  of  the 
statute  to  supply  this  defect  of  the  common  law  in  a  similar 
manner  in  respect  of  rights  of  action  for  personal  injuries  7 
Does  the  statute  in  effect  operate  by  transferring  the  deceased's 
right  of  action  to  his  estate  or  representatives  7  or  does  tho 
statute  leave  the  common  law  untouched,  and  create  an  entirely 
new.  cause  of  action  7  The  lan^age  of  the  onactmont  will  be 
found  most  undecided  and  ambiguous  upon  this  point,  whioh 
nevertheless  wo  venture  to  suggest  is  a  point  of  serious  import- 
ance, and  one  which  goes  to  the  very^  root  of  tho  claioi.  The 
question  has  on  one  occasion  been  incidentally  mooted,  but 
not  in  a  manner  to  require  a  decisive  examination.  It  may  be 
safely  predicted,  however,  that  it  will  one  day  again  present 
itself  to  the  judges  in  a  manner  whioh  will  demand  a  solemn 
decision.  We  have  only  to  suppose  tho  very  probable  case, 
that  a  person  ii^jured  in  a  railway  accident  should  accept  com- 
pensation from  the  company  in  satisfaotton  of  the  cause  of 
action,  and  after  receiving  satisfaction  should  die  of  the  injnrr, 
and  that  claim  under  the  statute  in  respect  of  his  death  should 
afterwards  be  prefered  by  his  representatives  against  the  com- 
pany. The  questions  might  then  be  raised ;  would  the  right  of 
action  against  tiie  company  for  their  negligence  be  wholly  dis- 
charged by  the  satisfaction  made  to  the  deceased  7  or  would 
the  representatives  of  the  deceased  acquire  a  new  and  distinct 
cause  of  action  notwithstanding  the  satisfaction  7 

In  whichever  way  the  point  is  decided,  the  results  will  be 
remarkable;  if  the  action  in  question  ia  that  of  the  peison  in- 
jured, the  company  by  a  speodv  adjustment  of  their  claims  for 
compensation  may  often  avoid  the  more  serio«s  liability  arising 
upon  the  death;  if  on  the  other  hand  the  action  is  that  of  the 
representatvres,  the  company  may  be  aotaally  oampelled  to 
pay  full  compensation  to  the  deceased,  and  yet  remain  liable 
for  damages  to  his  relatives*  who  at  the  same  time,  may  be 
the  very  persons  who  have  become  entitled  by  the  death  to 
the  previous  compensation. 

The  fact  that  this  question  Is  left  open  to  argument  on  the 
fkee  of  the  statute  is  a  conclusive  proof  that  in  framing  its  pro- 
visions their  bearing  upon  the  previous  state  of  the  common 
law  did  not  receive  a  due  measure  of  considerntion.  Attention 
appears  to  have  been  directed  too  exclusively  to  the  avowed 
objects  of  replacing  the  ancient  deodand  by  other  form  of 
penalty  and  providing  for  its  distribution  amongst  the  family 
of  the  deceased.  It  appears  to  have  been  overlooked,  that  the 
party  iinured,  if  he  survived  a  sufilcient  time  for  the  purpose, 
might  himself  have  his  action  for  the  negligence  of  the  com- 
pany, and  recover  compensation,  which,  in  case  of  serious  in- 
jury might  and  probably  would  be  greater  in  amount  than 
that  assessed  upon  his  death.  It  could  scarcely  have  been  in- 
tended that  the  company  should  suffer  the  penalty  for  their 
negligenee  twioe  over ;  nor  on  the  other  hand  that  by  a  speedy 
settieflMnt  With  persons  slightly  injured  thoT  should  be  onabled 
to  escape  the  risk  of  ultimate  liability  to  the  fiunily  in  case  of 
desth.  Tho  liability  of  the  company  ought  at  any  rate  to  be 
adjusted  on  snch  terms  as  would  avoid  these  unoertainties ; 
and  the  statute  requires  a  corresponding  amendment.  What 
particular  form  of  amendment  is  expedient,  and  upon  what 
principles  the  lability  of  the  company  should  be  finally  ad- 
justed, are  questions  to  which  we  can  onl^  attempt  an  answer 
after  a  full  consideration  of  all  the  provisions  of  the  statute 
which  we  are  compelled  to  postpone  to  a  future  occasion.— /«r« 
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VISION    COURTS. 


TO  OOBSWPONDRNTe. 
JUi Cbrnmunioatient  •mVMmMtH^ DMMnn  Omrtt, €r kmving  ciqr  rtftitiemio 
a^ff^^y^  one  imftUweiooe  adireued  to  "  Th€  AitCort  ^  the  Law  Joumai, 
Sofrit  lint  Cffftctm 

AB  tthtr  Cb— iiiftmifmt  ar»  at  JWtttrte  to  5<  **  f»<  JWlpf»  </  fl»  lew  Jimriial. 


THB  ZiAW  AKB  PRAC9ICB  OF  THB  UPFBB 
CAKADA  DIVISION  COT7BTS. 

{Cimtinued  from  pagt  281.) 

Nol  (ynly  tbe  Town,  Village,  or  place  k  to  be  appointed, 
bnt  tbe  particular  bailding  in  wbicb  tbe  covrta  are  to  bold 
Ibeir  nitiBg  abonld  be  desigiiftted  bj  tbe  judge.  In  Eng- 
land oourt-bouses  are  provided,  furaiabed,  and  maintained 
•t  tbe  publio  expenaey  for  bolding  aimSar  conrta  to  our 
own.* 

No  aucb  provision  baa  been  made  for  tbe  IMviaion  Courts, 
Mid  tbe  voloataiy  and  grmt«itoi»  aid  of  the  MuuicipaUties 
or  reatdentB  of  a  IMviaion,  ia  commonly  invoked  to  aeeure 
a  place  for  bolding  tbeae  eourta,  tbe  Legiakture  neitber  by 
«  tax  on  tbe  auiton,  (as  ia  done  for  tbe  Superior  Conrti  at 
Osgoode  Hall,)  nor  otberwise  baring  supplied  tbe  necessary 
funda^t , 

•IbeXogli^  StatatelQ  k  ao  Vle^  q^k  10B»  see.  86,  proTiOM  tlici  <*tXie  ejveo- 
**  ■■■  of  biilldlin,  purduMlug  or  proTiding;  my  inwinHgwi  and  Unda  tor  tb»  pnrpwei 
**  of  .the  CouBty  Conrta^  and  of  nvMiriag,  foniiali^g,  cleaning^  Bghtlng,  and 
**  warmiDg  tlia  eoiirt>booaw  and  offloflt,  and  of  payiAiit  of  Um  nlarlM  of  imom> 
<*iU7  Mrrante  iir  takhig  cbargo  of  nMh  eooti-hoMea  and  ofllen>  and  of  eapply* 
^iiig  tho  ooorta  aod  offiosi  with  lair  and  «flea  bo«k%  and  ■todoaory  aad  poaCliga 
**ilaBipa,  and  fba  dbbuwienti  of  tha  b|gh  baUMBi  to  uoaftytogto  ptlMi par. 
"aoM  oomittlttod  ^  the  Oborta,  KKd  an  othM>  apnsM  todMaat  to  tka  ^diaaig  of 
«ftaaafdeoiifta,Aanbapald  by  tha  Onwiltrtrwiafa  of  Bar  M4aoty*a  Aawwy 
*  out  of  — y  ■Malta  to  ba  fnm  Vmm  to  tbpa  profldad  jg  woA  poip  oaifc*    Oos.0 

fMr.  Joallto  SnnM,  an  torly  fkfaad  af  tba  BItMob  Oaarft  ayitin,  and  ad  ana 
Him  a  Oouaty  Jodgo,  in  propoafag  aoaia  amaadmoDto  In  oar  tyatoai  la  a  lattar 
pablkbad  by  bfan  ia  1M7,  tboa  retea  to  tbaaal^faat  « Tbaalaifei-la  «ae  IMvMoa 
**Ooartoof  tbaPiartnoaaa«halawatoiida»ataooiapoUadtofiiraUb  atthalroaa 
«azpaaaa^  tha  booka  aaeaaaaiy  te  tba  laootda  of  tba  court;  aad  yet  tbaaa  booka 
«  ara  aiada  pabHo  propartf-  Tbla  law  alwaya  appaarad  to  ma  to  be  very  ai^aat  to 
•<tbecleiba.  It  wUlbaaaaattaatby  tbaXngUab  ActaQchaaaxpenditoreeanbe 
**  prorMed  Ibr.  Tbera  baa  baea  aaotbar  ovaralgbt  eommlited  la  oar  Act  ia  not 
"allowlag  tba  jodgea  to  penalt  the  darks  to  retala  other  eaireat  ezpeaaaa  of  tha 
** eoarta;  audi  aa  for  Ibel,  Ugbta,  aad  the  aae  of  rooma  to  hold  the  eonrta  In. 
'f  It  baa  happened  tbat  tbe  Judge  baa  been  obliged  to  adjoarn  the  oourt  after 
<«golBg  to  tile  plaee  appointed  ibr  It,  beeanie  the  peraon  at  whoae  houae  It  bad 
''beea  b  olden  took  It  Into  bla  head  to  withhold  tbe  piemlaea.  It  baa  alao 
•«been  the  caae  that  the  judge  baa  been  obliged  to  pay  out  of  bla  own  poeket  Ibr 
<*ftiel  to  wana  the  room;  aad  wbea  ha  haa  beea  unable  to  flaleb  bla  caaie  list 
*<  befim  dark,  to  p^y  ftr  eandlea  rather  thaa  adjoara  o?ar  tffl  Best  day.  Rbona 
**  oonTd  imagfae  tbat  aMher  the  Jadge  or  derfc  didnld  pay  fheee  diargea,  or  ahonld 
*•  be  obliged  to  feraMb  a  rooia.  It  la  trae  that  Om  hoapltalityof  the  people  to  the 
"eoaalry  la  great  to  Mipeat  of  thoaa  aoooaittedatleaa;  but  it  la  aolirilBht  that  the 
(*eoarto  Aaald  dapaad  apoa  ishat,  or  that  It  ahaaM  ba  aspaetad  ttott  todlTldaalB 
««dMiaM  ftarakh  aadi  thiap  grataltodaly  fat  tba  eoaaamatly.  9beaa  uaathare 
«baaaaa«TetBi^ttotkBLBgiaiataBBwUoh  I  ibonld  prapoaa  aow  be  raaiadled 
«by>MNlyadepttatthapfafid«BwofthalBgUahAet.*'  !Eba  AM  rUteied  to  by 
Judge  Buna,  waa  thaCaua^  Ooart  Adef  ISIfiy  aad  at*  tolar  paitod  the  iiltoww 
lag  aemarka  appeared  to  the  IT.  a  Xaia«roiiraaJ,«  *' The  JHrlaloa' Ck>arta  aaa  aot 
**  prirato  aatobllabaieata,  they  ara  pablie  trlbuaala  fer  tbe  adatiaiatrmtko  of  Jaa- 
*<  tkie,  eatobliahed  by  law,  regnlatod  by  law,  aad  Ibr  (he  beaeflt  of  the  wbole  com. 
"manity.  •  a  e  la  the  Superior  Conrta  offloea  are  proTided  fbr  the  offtoera  at 
« the  public  expenae,  and  all  aceommodatloa  neceaaaiy  for  due  and  regular  ad« 
«<  mlaiatrmtioB  of  iustiee.    But  tbe  BirlaioB  Oourta,  to  whidi  tha  main  body  of 


Tbere  are  manj  and  grave  objections  to  bolding  a  court 
of  juatioe  in  a  tavern,  and  tbe  aittion^a  abould  not  be  bold 
in  sncb  a  place  if  it  be  poaatble  to  procure  avotber  for  tbe 
purpose.  Tbe  practice  of  tranaacUng  public  business  of  a 
qwoii  judicial  nature  in  a  lavenp  baa  beeu  empbaitioailj 
condemned  by  tbe  Legislature  in  B  provision  of  tbe  Mtini- 
cipal  Act,  wbicb  expresrij  probibits  ^^^  bolding  a  Mnoioi- 
pal  election  in  a  bouse  of  publie  eutertainmeut  wbere 
spirituous  liquors  are  8old|  and  tbe  principle  of  sucb  a 
prohibition  applies  with  grea^r  force  to  eoarta  of  justice. 
Tbe  reasons  tbat  induced  tbe  legislative  provision  shoafd 
prevail  witb  tbe  judge  to  keep  bis  courts  out  of  tavems.§ 

la  determining  then  wbere  tbe  sittings  of  tbe  court  are 
to  be  beld;  it  becomes  necesssTy  to  ascertain  wbat  building 
accommodation  can  be  secured  for  tbe  decent  and  orderly 
eonduet  of  business.  If  a  Town  or  Townabip  Oonaetl 
(Tbamber,  Scbool-bouse  or  otber  public  building  in  a  Divi- 
sion, will  be  plaoed  at  tbe  disposal  of  tbe  officem  of  tbe  court 
on  eouit  days,  lighted  and  wiarmed  as  oecasiou  requirss  it 
sbould  be  cbosen.  Tbe  appointment  of  two  places  in  a  Divi- 
aion  for  bolding  tbe  court  altemi^ly,  aeeoM  wanaated  by 
tbe  very  broad  language  used  in  section  six.  <'  !nie  judge 
may  appoint  and  from  time  to  time  alter  the  time  aud  places 
witbin  Buob  DiviMoan  wbere  and  at  wbieb  said  eoutts  shall 
be  bolden.''  And  altbongb  sucb  an  arrangement  tends  to 
produce  errors  and  eonfumon  in  tbe  buainesSy  cases  may 
occur  wbere  tbe  puUic  convenience  can  possibly  be  served 

''aaltorareaort,  are  left  aatlrdruBiaoTldediir.  Wbythiatorldloaadlattocttoa— 
**  why  tbla  atraage  aaomaly  \  All  eoarta  of  Juatioe  are  equally  nndar  the  Stafa^ 
**aBd  all  ahonld  be  plaoed  on  the  aame  Ibotlng.  the  annora  la  tha  aatafl  oonrta 
''pay  quite  aa  much  la  proportioa  towardathe  matoteaance  of  tha  tribtcaelatbej 
''reaorttoaaaattonitotheauparioreouti.  Letatlaaatthatrowatooat^beaih 
**  plied  tat  their  own  beaeflt.  If  the  aaoaaaaiy  expeaaaa  wa  h^ve  raiHved  to  are  not 
**dlaburaed  from  the  pobUe  parse.  Tbera  la  aometfalag  daeidadly  wroag  fa  tta 
*'ateto  of  thfagi  whieh  tbrowa  apoa  the  derk  of  a  court  the  eapaaaeof  ranllas 
''abnadlBglawhichapabUeeourtlitobehald.  Theia  li  ao  anaa  laaiea  that 
"heahonlddoaathaaaay  aallar  tathaeoart  B«ecy  4eaa»  dUbutad  to  thto 
**  way  la  ao  asach  of  a  eoatrlbatloa  from  the  todlHdual  olerti  toanada  aopportfag 
"theadmtolatraltoaof  Jaallaa.  lathe  Oeuatry toa  paorto  aappart  t^  aaeaaaary 
"eatabllahmeator  If  it  ba  Ihea  let  sot  tha  eaart  tea  ba  i^pllad  to  aay  other 
**paipoaatbaathaaapportof  Um  eoarta  to  which  thaj  aiacdloeted.  Tha  Blrl- 
*<Btoa  Court  darka  are  aot  orerpatd  by  aay  BMaaa;  aad  yet  that  *an  thiaga  amy 
**be  doae  deeeatly  aad  to  ordar*  la  the  courte  thay  are  conaected  with,  they  aiaat 
<*put  tihefar  toiada  to  their  poekata  aad  pay  fiir  pablie  pnverty  aad  public  aceouk- 
**  toodatloa.  We  look  upoa  it  aa  axeeedlagly  unftir  that  thia  farttd  tawrelaace 
**  ahoald  ba  agnaeaed  ont  of  derka ;  aad  tbe  toatancea  are  rrry  nameroaa.  0oca> 
**  alooally  toern  or  townabip  ball,  or  otber  bnUdlng  bdongfng  to  aome  piirato 
**aaaoclatian,  ia  alloired  to  be  uaed  Ibr  holding  Diviaioo  Courta;  but  In  all  auoh 
*'  eaaea  it  ia  a  mere  matter  of  suflSaranoe  and  oourteay,  aod  the  prtT^lege  ia  at  any 
"  moment  liable  to  be  ref\aacdf  by  which  much  unseemly  troultle  and  anneyanea 
<*  might  be  caosed  to  offloera  and  suitora.**    U.  C.  L.  J.,  Vol.  5,  p.  U. 

tMaaidpalAct,aae.SL 

I^IMTtdoaCoartoMaoneaobllged  tobahddtotufarM;  aad  we  kaowoltaara 
••  tbaa  one  toataaee  to  frtildi  toTara  heepera  have  goaa  to  Um  ezpeiaauf  teaeOag 
*<a  baSdiag  Ibr  Ihdr  aeoommedatioB.  Tba  ladabement  for  dolag  ibia  Ia  ea^  to 
"  coi^ectare^  and  tbe  effect  produced  by  the  contiguity  cf  a  bar-room  on  tbe  order 
«  aad  deoornm  of  the  oourt  may  be  imagined.'*  U.  C  L.  J.,  Vol.  5,  p.  81.  Far  bet- 
ter would  it  be  in  the  interesta  of  order  and  moralfty  to  hold  a  court  In  a  echool 
hooae  or  other  like  place  in  the  moat  remote  comer  of  a  DiTbdon,  than  to  the  rtxy 
centre  of  It  to  a  fayera. 
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by  aliiftiDg  the  place  of  edUiog  firom  one  place  to  aDother^ 
and  back  again. 

It  will  be  aeeo  from  the  faregoiag  consideration^  that  no 
general  rule  can  be  proposed  as  to  the  place  where  the  sit- 
ting* of  a  eoojpt  sbottld  be  held  in  a  Division,  the  question 
as  it  arises  in  each  eaSe  mnst  be  settled  with  reference  to 
the  particular  ciroumstanoes  inyolyed. 

OOBBBSPOXDJENGB. 

T9  tke  EdHors  of  the  Law  Jomrnal, 

OBNTLiifBN, — In  aeertain  Division  Court  East  of  Kingston, 
m  jadgcnoBt  was  given  upou  a  state  of  faefes,  wbioh  I  shall 
detail,  mpOB  whieb  jadgment  your  opinion  would  be  read  with 
l>leasnre  by  the  parties  interested,  and  others. 

The  facts  condensed  are  these:  A.  hands  a  note  to  B.  a 
Iftwyer,  to  oolleot.  B.  notifies  D.  the  defeadaat ;  D.  goM  to  a 
bailiff  of  liie  court  and  gives  a  oonlesston.  B.  han£i  in  the 
fdaim  to  ihe  clerk  of  the  court  for  suit.  The  olerk  issues  a 
summons,  and  the  defendant  is  sned  in  the  usual  way. 

The  ease  conies  on  for  trial — the  judge  decides  that  the 
bailiff  had  no  rMi  to  take  such  confession  under  the  statote ; 
but  notwithstanding  having  taken  it  the  clerk  should  not  have 
issued  a  summons  bat  should  have  annexed  the  claim  when  it 
came  for  suit  to  it,  and  then  have  treated  It  as  an  ordinary 
confession  of  judgment — gives  judgment  for  the  plaintiff,  the 
derk  and  bailiff  each  to  pay  a  moUiy  of  the  costs  for  blunder- 
io^  Who,  think  you,  olondered — ^the  judge,  the  clerk,  the 
baiUff,  or  did  they  all  do  so  ?  What  think  you  of  the  judg- 
ment f 

7oux8  truly,  D. 

[The  117th  sec.  of  the  Act  I'espaHiing  Di? ieion  Courts,  22 
Vie.  oh.  19,  provides,  that  *'  any  bailiff  or  clerk  before  or  itSkr 
"  tnS/L  eommmoed  may  take  a  oonfession  or  acknowledgment 
"  of  debt  tern  any  debtor  or  defendant  desirous  of  executing 
*^  the  same,''  and  we  apprehend  that  in  the  case  mentieDed 
by  oar  censspc^tileBl^  the  bailiff  hadHhis  fworision  in  view, 
aad  if  he  eemplied  with  the  directions  g^ven  in  the  rule  regu- 
latiag  the  practice  in  aaeh  easea,  he  certainly  was  justified  in 
takiagj^e  eonlesmon. 

Hie  3ist  rule  provides,  that  **  every  confession  of  debt  taken 
^  before  suit  eommenced  must  ^Ow  thereon,  or  by  statement 
**  thereto — fntBcbed  at  the  time  of  taking  them,  of  the  par- 
**  ttculars  of  the  claim  or  demand  for  which  it  is  given"  &c., 
and  also  that  "  unless  application  fpr  Judgment  on  such  con- 
''fesfiion  or  acknowledgment  shau  oe  made  to  the  judge 
'*  within  three  calendar  months  next  after  the  same  is  ti^en, 
**  or  at  the  sittings  of  the  court  next  after  the  expiration  of 
"  such  period,  no  execution  shall  be  issued  on  the  judgniient 
**  rendered  without  an  ai&davit  by  the  plaintiff  pr  his  agent 
**  that  the  sum  confessed,  or  some  and  what  part  thereof 
"  remains  justly  due,  and  application  for  judgment  shall  be 
**  made  at  a  court  holden  for  the  Division  wherein  the  confes- 
'*  sion  or  aeknowlednnent  was  taken.'' 

The  intention  of  the  Jjcgislature  is  evidently  to  afford  the 
debtor  erery  facility  for  avoiding  the  payment  of  costs,  but 
although  ap^^ving  of  the  motives,  we  doubt  the  wbdom  of 
the  provision  oa  account  of  the  evident  dii&culties  in  the  wa^ 
of  earijing  it  into  effect  so  as  to  insure  the  intended  benefit 
to  the  debtor.  However,  the  discussion  of  the  merits,  of  the 
enactment  is  foreign  to  the  question  before  us  at  present,  al- 
though we  should  be  glad  to  return  to  it  again  in  that  aspect 
if  any  of  our  corrappondents  would  take  it  up. 

In  the  case  put  oy  our  correspondent,  if  we  assume  (as  we 
bave  a  right  to  do,  nothing  being  saidvto  the  eootrarjjr,)  Uiat 
the  bailiff  in  takinj^  the  confession  followed  the  practice  pie- 
eeribed  by  rule  31  in  respect  to  annexins  a  proper  statement 
of  claim  tiiereto,  we  must  allow  that  be  acted  within  the 


bounds  of  his  dutjr ;  and  it  became  the  duty  of  the  derk  to 
receive  the  confession  and  claim  and  await  the  action  of  the 
creditor  thereon,  and  his  mode  of  proceeding  in  snch  a  case  is 
deaiir  pointed  out  by  the  above  rale. 

Unless  **  D."  has  overlooked  or  neglected  to  stale  some  ma- 
terial fact,  we  do  not  see  how  any  blame  could  attach  to  the 
bailiff,  and  if  it  did  not,  then  the  action  of  the  clerk  in  issu- 
ing a  summons  was  clearly  wrong.  Instead  of  doing  so  he 
should  have  made  the  plaintiff  or  his  agent  when  putting  iu 
the  claim,  aware  of  the  faet  that  a  confession  had  l&ea 
already  given. 

If  the  bailiff  took  the  confession  without  the  required  for- 
mality, it  seems  to  us  that  the  clerk  might  be  excused  for 
thinking  himself  justified  in  treating  it  as  a  nullity,  although 
it  might  happen  that  legally  he  was  not  so. — ^Eds.  L.  J.] 


Kovember  26, 1861. 
Ih  ^  Editors  of  the  Law  Journal. 

GcNTUsaBir, — A.  holds  a  judgment,  on  which  execution  has 
been  returned  "no  goods,''  against  B.,  who  afterwards  ab- 
sconds. €.  swears  out  an  attachment  against  the  ^oods  of  B„ 
hunts  up  and  seises  property.  At  the  next  sitting  of  the 
Division  Court,  as  soon  asO.  recovers  judgpientk  A.  directs  the 
clerk  to  issue  an  alias  execution  on  his  judgment.  The  derk 
makes  out  both  executions  and  hands  ihela  to  the  baiUff  at 
the  same  time.  The  bailiff,  having  read  the  eodorsement  oa 
G.'s  execution  first,  marks  it  1,  and  A«'8  2:  The  property 
attached  is  then  sold,  aad  the  proceeds  paid  into  oourt.  To 
which  party,  A.  or  G.  is  the  dm  to  pay  over  the  mqaey  ? 

Aa  answer  ia  the  aext  Jpuraof  will  much  oUige    ^ 

A  DinsioK  fjOvnrCx^KL 


[Our  eorrespondeill  U  referred  to  the  clauses  of  the  Division 
Courts  Act  regulating  the  proceedings  figiunst  absconding 
debtors,  where  he  will  find  that  (he  proceeds  of  the  sale  of  the 
absconding  debtor's  goods  and  chattels  in  such  cases,  are  to 
be  rataUj^  distributed  amongst  such  of  the  creditors  as  have 
obtained  judgnient  against  the  debtor,  in  proportion  to  the 
amount  really  due  upoa  such  judgments. 

A.  seems  in'  this  case  to  he  in  the  same  position  as  he  weald 
have. been  if  he  bad  eommenced  pfoeeedings  but  had  aot  ob- 
tained a  jud^ent  before  the  attaebtag  eiediAor,  The  .return 
of  his-eseeatiOD  aai&i  ioaaaad  the  |f«  fA  hafiug  beea.ae  it 
were  received  after  O.'swrk  wouhl,  we  think,  deprive  him  of 
any  advantage  of  priority  his  prior  judgment  mtgbt  ha^ 
gfven  him.  The  Abseonding  Debtors  Act  allows  any  persoa 
who  may  have  had  process  served  before  an  attachment  Issoed 
to  have  the  fail  benefit  of  his  eseeeuHon  if  he  obtains  one  before 
the  attaching  creditor,  but  this  provision  is  not  found  in  the 
Dtvision  Court  Act,  and  even  if  ai:>pTicable  thereto,  would  not 
we  think,  change  the  aspect  of  the' present  case,  as  A.  had  no 
execution  in  force  when  G.'s  was  issued- — £i>s.  L.  J.^J 


■^^T!i^»^^^^P 
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HsaDBBSoa  v.  Taa  fiaAao  TauiUK  IUu.w4X  CoMrAiiT  or 

CiJIADA. 


f  be  pUtoUff  tmOog  kuid  maS^oaaA  to-lka  nJtwr.jpvnlttBS  om  A.  ^mtnaltM 
tbe  compwj  U^lns  within  tlMlr  fencw,  to  oiilUT»t^«  avwll  ■!««•  ft** «r  vni, 
D.  iDAde  ft  gftte  ia  the  nilwey  feoee  to  gtre  lilm  eeoeps  to  this  lend,  ^nd  tbe 
p1eliit{fl*s  horw«  pessed  through  It  to  the  ivSwey  tzeck  end  weie  kUled. 

iUdy  lArmliig  the  Judgm«it eT  the  eowty  eovrt,  thai  the  plaSmMT  «M.e«fl|Q|- 
eatlj  to  fomvmkm  ef  Ihe  ftope  ftqw>  vhtehthe  hosMfipvad  to  enttUe  him.t» 
neof  «r.  (IB.  T.,  2A  TfeO 

TMs  was  an  action  in  the  Cooatjr  Court  of  the  United  Conntiss 
of  Fnwteoao,  Lennox  sad  Addmgtsn,  te  recover  daomges^n 


814 


LAW    JOURNAL. 


[Decbmbbr, 


fbe  defendants  for  mniawfally,  and  negligently,  umI  injaiioosly 
omitting  and  refusing,  iinrsiiant  to  tiie  statute  in  that  behalf,  to 
ereot  and  nMintain  snifioient  fences  on  each  side  of  their  line  of 
railiraj  of  the  height  and  strength  of  an  ordinary  division  fenee, 
by  means  whereof  two  mares  of  the  plaintiff  lawfully  depastoriog 
and  being  in  a  oertain  olose  of  the  plaintiff  adjoining  the  said 
railway  of  the  defendants,  strayed  from  the  said  close  into  and 
upon  the  said  railway,  and  were  there  run  over  and  killed  by  a 
eertalm  locomotive  steam-engine  and  carriages  of  the  defendants. 

The  second  count  was  for  neglect  in  erecting  and  putting  up 
fences  on  each  side  of  defendants*  railway,  by  reason  of  which 
oBHssion  and  neglect  in  erecting  and  maintaining  the  same  accord- 
ing to  the  statute  in  that  behalf,  a  horse  of  the  plaintiff  depastur- 
ing in  a  certain  close  of  the  plaintiff  adjoining  the  said  railway 
of  defendants,  escaped  and  strayed  from  the  said  close  of  the 
plaintiff  into  and  upon  the  said  railwsy,  and  was  there  run  over 
and  badly  injured  by  the  locomotive  steam-engine  and  carriages 
of  the  defendante,  whereby  the  plaintiff  lost  the  use  of  his  said 
horse  for  a  long  time,  to  wit  for  the  space  of  two  months,  and  was 
thereby  otherwise  greatly  damnified. 

There  were  four  counts  in  the  declaration,  varying  the  injury 
complained  of,  and  the  defendants  pleaded  not  guilty  to  the  whole 
declaration ;  and  2ndly,  to  each  count  of  the  declaration,  that  the 
defendants  did  erect  and  maintain  on  each  side  of  their  said  line 
of  railway  fences  of  the  height  and  strength  of  an  ordinary  division 
Ibnee. 

The  plaintiff  took  issue  on  the  several  pleas,  and  the  case  was 
tried  at  the  last  December  sittings  of  the  county  court,  and  a 
verdict  rendered^for  the  plaintiff,  and  $165  damages. 

On  the  trial  it  was  proved  that  the  horses  were  at  pasture  in  a 
field  on  the  plaintiff's  farm,  and  that  from  defect  of  fences  they 
strayed  from  that  field  into  a  small  piece  of  ground  belongiog  to 
the  plaintiff  immediately  acQoining  the  railway  track,  which  the 
plaintiff  had  permitted  one  Patrick  Daly,  a  servant  of  the  defend- 
ants residing  In  a  small  house  at  the  Gapaooque  railway  station, 
to  use  free  of  rent  for  the  purpose  of  raising  a  few  potatoes  and 
vegetables  for  his  own  use.  It  was  proved  farther  that  Pkitsiok 
Daly  had  opened  a  small  gate  in  the  railway  fence  for  the  purpose 
of  passing  to  and  fro  trom  his  own  house  Inside  the  railway  fence 
to  the  ground  adjoining  on  the  outside,  which  he  cultivated  with 
the  assent  of  the  plaintiff  as  a  mere  matter  of  Indulgence. 

It  was  shown  that  the  trades  of  horses  were  seen  through  that 
gateway  from  the  plaintiff's  premises  adjoining,  and  there  seems 
to  be  no  doubt  ttom  the  evidenoe  that  the  horses  came  ttom  the 
plaintiff's  field  to  that  portion  of  the  plaintiff's  land  worked  by 
Patriok  Daly,  and  then  that  they  strayed  from  thence  through  the 
gate  which  Dhaly  had  made  for  bis  own  cenvenienee  in  the  railway 
&nce  olose  te  his  bonse,  and  so  got  on  the  railway  track,  and 
were  killed  or  ii^ured  by  a  locomotive  and  carriages  passing  along 
the  line  of  railway. 

The  defendants'  oounsel  called  no  witnesses,  but  objected  to  the 
plaintiff's  case,  that  according  to  the  evidenoe  the  horses  broke 
Into  Daly's  garden  firat,  and  2ien  escaped  from  it  to  the  railway, 
and  not  fit>m  the  plaintiflTs  close  as  alleged  in  the  declaration. 
2.  That  there  was  no  evidence  of  the  ordinary  height  of  division 
fences  in  the  township  of  Leeds.  8.  That  there  was  not  evidence 
of  the  killing;  and  4.  That  there  was  no  evidence  to  support  the 
second  count. 

The  learned  judge  overruled  these  objections,  and  the  ease  went 
to  the  jury  with  a  charge  as  to  the  nature  of  the  possession  of 
the  ground  on  the  plaintiff's  fhrm  from  which  the  horses  had 
strayed  or  escaped  to  the  railway,  to  which  no  objection  was  made 
on  either  side.  He  told  the  jury  that  if  Daly  had  such  a  posses- 
sion as  entitled  him  to  hold  against  the  plaintiff  for  a^y  time, 
however  short,  then  the  plaintiff  could  not  maintain  this  action ; 
that  he  must  have  a  right  to  the  exolasive  possession,  so  that  the 
horses  must  have  passed  from  promisee  over  which  he  was  entitied 
to  exercise  entire  control,  to  enable  him  to  sue  for  injury  arising 
ftt>m  want  or  defect  of  fences  on  the  part  of  the  defendants ;  that 
If  Daly  was  merely  working  the  ground  as  a  matter  of  indulgence, 
having  no  right  to  do  so  except  at  the  mere  will  and  pleasure  of 
the  plaintiff,  then  the  plaintiff  must  be  regarded  as  still  In  posses- 
sion, and  entitied  to  enter  at  any  moment  on  his  land  without 
being  liaUo  to  any  one  for  danuiges  In  doing  so.  The  juiy  found  for ' 


the  plaintiff,  after  a  fall  explanation  of  the  law  as  to  (he  neoessitj 
of  the  plaintiff  being  In  possession  of  the  land  to  entitle  him  to 
sue  for  the  damages  sought  to  be  recovered  in  this  aotion. 

A  rule  niii  was  obtained  for  a  new  trial  on  tie  gounds  previously 
urged  by  defendants  o gainst  the  pluntiff's  right  of  action,  and 
from  the  judgment  discharging  thfs  rule  the  defendants  appealed. 

Bell  (of  Bellville)  for  the  sppellants,  cited  Walker  v.  €frtmi 
Wetiem  R.  W.  Co.,  8  U.  C.  G.  P.  164  ^  (7t7/MV.  Qrtat  We9temJEL 
W.  Co.,  12  TJ.  C.  Q.  B.  427^  Dolreyy,  Ontario,  Smaftand  Huron 
R.  R.  Co,,  11  U.  C.  Q.  B.  too ;  ihLelUm  t.  TIu  Ortmd  IVrntk  JT. 
W,  Co,,  8  V.  C.  C.  P.  418. 

Britton,  contra,  cited  Dot  dem,  Warren  v.  JWrmmtfe,  1  WijBb 
176 ;  Bertie  v.  Beaumont,  10  East  88 ;  Doe  Jamee  v.  Stanton,  2  B. 
&  Al.  878  ;  Leith  v.  O'lfeill  et  aL,  10  U.  C.  Q.  B.  288. 


McLean,  J. — The  ease  of  Hendereon  ▼.  Harper  In  onr  oi 
I  court  (1  U.  C.  Q.  B.  481)  shews  that  a  teoant-at-wilt  cannot  sot  op 
such  tenancy  against  his  landlord,  and  that  the  entry  on  tho  lank 
by  the  owner,  and  turning  out  his  tenant  at  will,  are  justifiable 
for  the  purpose  of  terminating  the  tenancy  at  any  tfane  the  owner 
may  think  proper.  The  possessor  of  a  parcel  of  land  may  muiH 
tain  trespass  agidnst  a  stranger,  but  the  owner  will  also  bo 
entitled  to  sue  for  any  iijury  to  bio  land,  though  it  may  bo 
occupied  by  a  tenant- at-will  who  merely  holds  without  any  interest 
derived  from  the  owner.  Though  at  first  I  was  inclined  to  think 
that  Daly  must  be  regarded  as  in  possession  of  the  ground  through 
which  the  horses  passed  to  the  railway,  and  therefore  that  tho 
plaintiff  could  not  maintain  this  action,  I  am  now  satisfied  that 
the  direction  of  the  learned  judge  in  the  court  below  was  correct, 
and  that  the  plaintiff's  action  is  sustainable.  The  defendants  are 
bound  by  law  to  keep  up  fences  to  prevent  horses  and  other 
animals  from  getting  on  the  line  of  the  railway,  and  if  one  of 
their  own  servants  destroys  or  removes  a  portion  of  their  fienoOk 
and  injury  is  thereby  caused  to  an  adjoining  proprietor,  the  di^ 
fondants  cannot  excuse  themselves  by  shewing  that  the  ii\)nry  waa 
caused  by  the  wanton  and  unauthorised  act  of  their  servant  Tho 
fact  of  the  servant  having  been  the  cause  of  tho  injury  to  tho 
plaintiff  may  have  been  the  cause  of  increased  damages,  hot  they 
are  not  so  largo  that  they  most  neoeasarily  bo  oharaetoriaed  as 
exceasivo.  On  all  tho  grounds  takon  it  appoata  to  me  tiiat  the 
verdiot  is  right,  and  that  the  appeal  rnnilbo  ^sniiased  with  oeots. 

BiTBNS,  J.— There  was  no  complaint  made  of  the  way  In  whiok 
the  judge  of  the  county  court  left  the  case  to  the  jury.  He  oor* 
rectly  enough  told  them  that  it  was  neoessary,  in  ord^  to  tho 
maintenance  of  the  action,  that  the  pluntiff  should  be  in  poaaea 
sion  of  the  piece  of  ground  fr«m  wUch  the  aarea  eooaped  upon 
the  railway.  In  his  judgment  afterwards.  In  disposing  of  tho  rule 
to  set  aside  the  yerdict,  he  remarked  that  the  question  of  po»- 
session  was  one  of  fact  for  the  jury,  and  this  proposition  cannoi 
be  denied. 

The  case  of  Wildhor  y.  Rainforth  (8  B.  &.  C.  4)  very  strongly 
supports  the  judge's  yiew  of  this  case.  That  was  an  action  of 
trespass  brought  by  the  widow  of  a  pauper  who  had  been  permit- 
ted to  occupy  a  house  rented  by  the  overseers  of  the  poor.  Sffir. 
Justice  Bayley  said  that  the  pisintiff  was  merely  an  occupier  bj 
suffisrance,  and  Lord  Tenterden  said  the  plaintiff  was  not  tenant 
of  the  premises,  but  was  allowed  to  occupy  by  the  parish  officero 
and  that  her  occupation  was  theirs. 

It  would  be  a  very  hard  measure  of  justice  indeed  upon  this 
plaintiff  if  we  should  be  compelled  to  say  that  the  judge  had  done 
wrong  in  refVising  to  grant  a  new  trial,  for  the  whole  cause  of  tho 
accident  was  occasioned  by  the  servant  of  the  railway  company 
putting  a  gate  in  the  fence,  which  he  ought  not  to  have  done,  and 
then  negligentljf  either  leaving  it  open,  or  Jn  such  a  way  that  tbo 
slightest  touch  must  have  opened  it,  so  Ihat  by  It  the  animals 
escaped  to  the  railway  track.  I  do  not  think  we  are  obliged  to 
find  fault  with  the  manner  in  which  the  judge  has  dealt  with  it 
in  the  court  below,  and,  as  expressed  by  Loi^  Ringsdown  In  tho 
case  of  the  Iforth  Ameriean,  (12  Moore,  P.  C.  888,)  and  repent odi 
by  Lord  Ohemlsford  in  the  Sehwalbe,  (4  L.'T.  ilep.  N.  8.  160,) 
•«  In  order  to  advise  the  reversal  of  a  judgment  we  must  not  meroly 
doubt  whether  it  is  right,  but  be  satisfied  that  it  is  wrong."  Tho 
appeal  should  bo  dismissed  with  costs. 

Fer  Car.— Appeal  dismissed. 
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Is  Tm  Mattbb  or  Simmos*  amj>  Thi  Cobpobatioii  ov  the 

TowBSHiP  Off  Cbathax. 

Bjt^w-^SehMi  auHmt    IMeviain  htmmdar1e§    Ctfowtrfyaapfe. 

▲  by-tew  redtod  Uut  mtiaJn  odoorad  InliAUtBBts  had  petiUonad  fix-  an  oJiera* 
tloB  of  flohool  Metion  No.  9,  aod  t*  thm  mlabUthka^  of  two  Mpuvta  ■ebooli  for 
oolo«rtd  pMpIo  In  tlM  towmliiy,  sod  that  it  wm  cxpedieat  to  grant  their 


nqoMt,  by  defining  the  boaiKUriee  of  nid  aeetione,  eo  m  to  inelnde  the  eol- 
onred  Inhftbiumle  m  the  townahtp;  and  It  eet  oat  the  llmlti  o7  each  section  to 


be  eetahlirtied,  the  laet  honndarj  of  No.  1  being,  <*  tbenee  to  Indads  all  and 
itagiilar  aaeh  and  evei7  lat  er  parod  of  land  oeeapiad,  er  whleh  riudl  ormay  be 
oeenpied,  by  any  coUmied  p«raon  or  person!  In  the  front  part  of  the  said  town- 
ahip  of  Chatham ;"  and  the  last  boundary  of  Na  2,  **  thence  to  include  all  and 
■ingnlar,  each  aiMl  erery  lot  or  parcel  ot  land  oerapled,  or  which  ahall  or  maj 
be  oeoapied,  by  any  eeloand  peiaoa  or  penona  io  that  part  of  the  said  township 
«et  Inalnded  in  the  section  No.  1,  as  described  In  the  first  section  of  thtoby-UwT*  ' 

BMt  that  thate  bouadarfaa  were  indeflnito  and  fluetoating,  and  that  tha  br'l*w 
was  therafiare  bad. 

Bemarks  aa  to  how  Jhr  the  eoort  are  bound  to  quash  by-tews,  areu  whao.  morad 
agriaat  properly  and  fk>«9d  bad. 

«r.  WiUon^  Q'0,f  obt^D«d,  in  Baster  Term  lut,  *  mle  upon  the 
oorponooB  to  ihewMUM  why  tbtir  bj-UwNo.  9,  pMsed  in  1864, 
Ut  nttcriag  sohool  seelion  No.  9,  and  eaUblisbing  two  wparate 
■ehool  Metiou  for  oolonrad  people,  in  tlie  township  of  Chatham, 
ahonld  not  be  quaBhed,  on  tlie  ground  that  the  olaaees  establiBhing 
flchool  aeetion  No.  1,  for  oolonred  people,  are  vague  and  nnoer- 
Cain,  in  attenpting  te  inelnde  in  that  eeetion,  beyond  its  specified 
Umita,  every  lot  or  pareel  of  land  oceupied,  or  whieb  shall  or  may 
be  oeenpied,  by  any  oolonred  person  or  pereone  in  front  of  the 
■aid  towsahip,  which  leaves  it  always  nneertain  where  and  what 
the  section  is,  making  its  limits  contingent  on  the  occnpaacy  of 
loii  J>j  oolonred  penons. 

This  anmngement,  it  wse  contended,  was  not  warranted  by  the 
school  acts,  which  contain  no  provieion  for  making  the  colour  of 
tiie  inhabitants  a  description  or  definition  of  boundary. 

The  by-law  recited  that  certain  coloured  persons  bad  petitioned 
for  ao  alteration  of  school  section  No.  9,  and  for  the  esti^lisbiDg 
of  two  separate  schools  for  ooloared  people  in  the  said  township, 
and  that  it  was  expedient  ind  Just  to  grant  the  prayer  of  their 
petition  by  altering  section  No.  9,  and  establishing  two  separate 
schools,  and  by  defining  the  boundaries  ot  the  said  sections,  so  as 
to  inelode  the  coloured  inhabitants  of  the  said  township  and  North 
Gore. 

And  it  enacted  that  the  bonndariee  of  the  then  existing  separate 
school  section  established  for  coloured  people  should  be  as  follows 
— ••Commencing  at  the  front  of  the  tenth  concession,  on  the 
allowance  for  road  between  lots  Nos.  18  and  19 ;  thence  along  the 
ssid  road  allowance  to  the  rear  of  the  eleventh  concession ;  thence 
along  the  allowance  for  road  between  the  eleventh  and  twelfth 
conoessiona,  westerly,  to  the  allowance  for  road  between  lots  Nos. 
12  and  18  ;  then  sooth-easterly  along  the  front  of  the  tenth  con- 
cession to  the  town  line  between  Chatham  and  Dover ;  and  from 
thence  to  include  all  and  singular  each  and  every  lot  or  parcel  of 
land  occupied,  or  which  shall  or  may  be  occupied,  by  any  col- 
oured person  or  persons,  in  the  front  of  the  said  township  of 
rhathar*" 

And  it  was  enacted  that  the  school  section  which  was  thus  des- 
cribed athould  be  designated  and  numbered  as  separate  school 
section  Ko.  1  for  coloured  people. 

Tho  by-law  then  proceeded  to  enact  that  the  following  portions 
as  thcrertubofore  described  should  constitute  and  form  a  separate 
school  aeetion  for  coloured  people,  to  be  designated  "separate 
school  aeetion  No.  2,"  describing  it  as  follows—**  Commencing  at 
the  allownnce  for  road  between  Tots  18  and  19,  at  the  front  of  the 
twelfth  concession ;  then  north-westerly  along  the  said  road  allow- 
ance to  the  town  line  between  Chatham  and  the  Qore  of  Camden ; 
and  from  thence  to  include  all  and  singular  each  and  every  lot 
or  parcel  of  land  occupied,  or  which  shall  or  may  be  occupied,  by 
any  ooloared  person  or  persons,  ill  that  part  of  the  said  township 
and  North  Oore  of  Chatham,  not  included  in  the  separate  school 
section  No.  1,  as  described  in  the  first  section  of  this  by>law." 

It  waa  provided  in  the  by-law  that  the  town  olerk  should  make 
out  a  plaokf  shewing  the  boundaries  of  each  of  the  separate  school 
sections,  m  requind  by  the  supplementary  school  act  of  1868, 
and  furnish  to  the  proper  parties  in  each  of  the  said  sections  a 
written  statement  of  the  boundaries  of  the  said  sections. 

Prince  liiewed  cansei  and  cited  Consol.  Stats.  U.  C,  cap.  65, 
1. 


BoBissox,  C.  J.,  delivered  the  judgment  of  the  court 

The  township  council  seem  to  have  intended  by  the  by-law  to 
make  these  two  school  sections  include  all  the  coloured  people 
who  might  for  the  time  being  be  found  living  within  their  re- 
spective limits,  and  so  to  make  the  limits  expand  or  contract  from 
time  to  time,  according  as  any  coloured  person  or  persons  should 
come  to  live  within,  or  should  depart  from,  the  territory  which 
they  meant  these  limits  to  include. 

We  are  not  sure  whether  such  an  arrangement  of  the  limits 
might  not  be  found  capable  of  being  reconciled  with  the  various 
provisions  of  the  school  law  which  are  liable  to  be  affected  by  it 

No  particular  evil  or  inconvenience  was  complained  of  in  the 
argument  as  baring  arisen  from  the  by-law,  though  It  was  passed 
so  long  ago  as  1864;  but  if  it  be  on  the  fkoe  of  it  cleariy  illegal, 
we  apprehend  we  have  hardly  «  discretion  to  allow  it  to  stand, 
and  at  any  rate  the  sooner  the  separate  schools  are  placed  on  a 
legal  footing  the  better. 

It  must  be  allowed,  however,  that  the  language  of  the  stsiute, 
in  its  19&th  section,  trhlch  gives  the  power  to  quash  by-laws.  Is 
not  compulsory ;  and  we  would  guard  ourselves  against  laying  It 
down  in  positive  terms  that  the  court  are  bound  to  quash  every 
by-law  that  is  properly  moved  against  and  found  illegal,  without 
regard  to  the  frivolous  nature  of  the  otgection,  and  to  the  length 
of  time  it  has  been  in  operation  and  submitted  to,  and  to  the 
increased  inconvenience  which  on  that  account  may  follow  its 
being  quashed. 

These  two  by-laws  are  exceptionaible  m  two  respects:  first, 
thc'y  do  not  define  intelligibly  and  clearly  the  limits  within  which 
the  arrangement,  snch  as  it  is,  is  intended  to  operate.  The  fourth 
or  last  boundary  in  each  dcsoriptioa  is  defective,  being  so  vague 
and  indefinite  that  it  dees  not  complete  a  description  of  any  cer- 
tain tract  within  which  the  fluctuating  arrangement  is  to  prevail. 
**  From  thence  "  (that  is,  from  the  point  arrived  at  as  the  end  of 
the  third  limit)  "  to  include  all  and  singular,  each  and  every  par- 
cel of  land  occupied,  or  which  shall  or  may  be  occupied,  by  any 
coloured  person  or  persons  in  the  fh>nt  of  the  said  township  of 
Chatham."  Those  words  towards  the  end  of  the  description  in  the 
first  by-law  do  not  complete  the  description  of  any  territory,  so  aa 
to  separate  It  from  other  territoi^,  for  it  is  not  stated  in  what 
direction  we  are  to  move  when  we  set  out  **  firom  thence,"  whether 
west,  east  or  north.  The  intention,  nfo  suppose,  may  have  been 
that  we  may  carry  a  line  from  thence,  and  proceed  any  where,  in 
and  out,  through  the  front  of  the  township,  embracing  every  lot 
occupied  by  a  coloured  man.  Bid  th^  mean  the  whole  of  every 
lot  on  any  part  of  which  a  coloured  man  lives,  or  only  the  part  of 
the  lot  on  which  he  lives  ?  and  besides,  what  is  meant  by  the  front 
of  the  township  of  Chatham  t  Does  it  mean  the  whole  of  the  front 
range  of  lots  to  No.  1  inclusive,  and  the  rear  of  the  lots  as  well  as 
well  as  the  fk«nt?  Was  the  description  intended  to  embrace  the 
eleventh  concession  or  only  the  tenth  ? 

The  same  kind  of  defect  exists  in  the  other  by-law,  which  was 
intended  to  define  by-law  No.  2,  though  not  exactly  to  the  same 
extent 

And  a  second  exception  has  been  urged  to  each  by-law,  that  it 
does  noipreterihe  the  limit  of  the  (2lvt«tofw  or  teetiotu  of  tueh  «cAoo2r, 
but  leaves  this  extent  uncertain  at  every  moment  of  time,  by 
making  it  depend  on  the  contingency  of  no  coloured  person  having 
come  in  to  occupy,  or  having  ceased  to  occupy,  any  of  the  lots 
since  tiie  last  inspection  took  place. 

One  effect  of  the  by-law  must  be,  we  think,  to  exclude  from  a 
participation  in  the  benefits  of  the  common  school  system  all 
coloured  people  who  can,  by  any  clear  construction  of  the  descrip- 
tion, be  brought  within  one  or  other  of  these  sections,  although 
they  might  be  llring  at  a  distance  altogether  too  remote  from  the 
school  house  which  would  best  answer  the  convenience  of  the 
other  coloured  inhabitants  to  admit  of  their  attendance  there. 

The  description  seems  well  framed  for  excluding  all  the  col- 
oured children  from  attending  any  other  than  separate  achools, 
but  it  does  not  appear  to  be  so  framed  as  to  bring  all  the  oolc^red 
children  within  a  practicable  distance  of  any  separate  schopl. 

The  coloured  people,  it  is  recited,  had  petitioned  for  the  .estaf^- 
lishment  of  two  sq>arat€  tehooU  in  the  township  of  Chatham.  Tfiat 
end  would  be  reasonably  answered  by  establishing  two  separate 
schools  for  them,  each  having  certain  UmitB  and  inpluding  a  Sfncp 
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within  whieh  »  eot^ored  popahitioik  wat  to  be  foand  in  the  gnrnt^ 
Mt  noinber. 

Instead  of  that  (he  by-law  dEridee  a  large  territory,  we  do  not 
indeed  Me  bow  laf^  into  two  parte;  and  taakee  each  part  a  lep* 
•rate  aefaool  aeetion,  whiofa  eonfines  the  oolonred  popnlation  within 
teoh  to  their  own  aeparate  aehoelv  tliongh  inch  diT^on  may  be  bo 
large  that  all  the  oolonred  people  within  it  covld  not,  on  aeconnt 
of  the  distance,  attend  in  the  separate  seheol. 

This  eosuAderalion,  howerer,  of  the  apparent  inexpedienoy  of 
the  by-law,  was  one  for  the  township  oonncil  to  deal  with.  The 
other  objeetion,  that  the  diTisions  are  not  intelligibly  ooallned> 
and  are  based  upon  an  avraagemeni  flnctnating  and  uncertain  in 
fts  natare,  and  which  does  not  ^ve  to  the  school  section  any 
limits  that  can  be  said  to  be  aaoertained  and  known  at  any  poiat 
of  time,  are  those  on  which  this  application  tnms,  and  we  think 
the  by-law  in  that  respect  is  illegal,  and  nnst  be  qnashed  with 
costs. 

Rttle  absolnte. 

In  TBB  MATm  or  JOBH  M<7l>0traALL  AW  TBI  COVPOKATIOV  OV 

TBI  ToWHBBIP  or  LOBO. 
lUlitfo/poor^Dutg  qfmunte^xdiH€9-~-Cbu»L  8tat$.  Ui  C^  cap.  M,  $ee.  SfTO. 

C^  A  lenrant  livfnsr  fa  ttM  toimthtp  of  Londmi,  wm  tntTelHog  to  K<ftno1ui  with  a 
load  or  iroM  md  wm  tDjar«<  <mi  tba  way  bgr  th«  waggoo  npaBttiiiK.  Ha  waa 
takao  to  iha  tavero  of  M^  Id  the  tow&ahip  of  Lobo.  wbera  hia  lair  v*>  ampnta* 
ted,  and  be  remained  eereral  months  at  M.*e  expense,  denUtute  and  helpleas. 

Hdd,  that  the  court  had  no  power  to  compel  the  cM-poratlon  to  prorMe  Ibr  hk 
rvllaC 

J.  Wilson,  Q.Ct  noted  fbr  a  mandamns  to  the  corporation  o^ 
the  township  of  Lobo,  to  make  prortsion  for  the  sopport  of  one 
James  Campbell,  an  Indigent  labourer. 

The  rule  was  moved  upon  an  afBdatrt  of  the  appliennf,  McDon- 
gall,  made  on  the  29th  of  Augost,  1861,  to  the  fbllowing  ef^t  :— 

That  on  the  28th  of  October,  1860,  one  James  Campbell,  being 
on  his  way  from  London  to  Komoka,  with  a  load  of  trees,  met  with 
an  accident,  from  his  waggon  having  been  npset,  and  was  bronght 
to  his,  McDougalVs,  inn,  in  the  township  of  Lobo,  where  he  was 
left  at  the  time,  under  the  Impression  that  he  wonld  be  in  a  con- 
dition to  be  removed  in  a  fbw  days :  that  within  a  day  or  two  an 
artery  in  his  thigh  began  to  bleed,  and  at  the  end  of  a  week  after 
he  came  his  leg  was  amputated,  and  he  conUnned  for  some  months 
in  a  yery  weak  state :  that  he  had  never  since  been  able  to  leave 
McDoogall's  house,  and  still  remained  in  a  helpless  condition : 
that  he  was  a  stranger  to  McDongall  when  he  was  brought  to  his 
house,  being  at  the  time  in  the  employment  of  ono  Haynes,  a 
nurseryman,  in  the  township  of  London,  with  whom  he  had  lived 
abtottt  three  months  as  a  hired  man,  upon  wages  of  six  dollars  a 
month :  tliat  he  had  before  that  time  lived  abont  two  months  in 
the  township  of  LobO,  atid  before  that  time  aboiit  two  years  in  the 
township  of  Carradoo. 

McDooffaU  swore  that  he  was  unable  to  support  the  man :  that 
he  applied  to  the  corporation  of  Lobo  for  payment,  and  was  ref^r- 
r<Nl  to  the  oorporation  of  the  county  of  Mlddlesez,  and  they  refer- 
red him  to  the  corporation  of  London,  which  reAised  to  do  any 
thing :  that  he  had  applied  at  every  meeting  of  the  corporation  of 
Lobo  for  remuneration  or  assistance  and  had  been  refused :  that 
they  had  dared  hira  to  turn  the  man  away,  and  positively  refused 
to  allow  him  anything  tof  having  kept  him.  And  he  swore  farther 
that  neither  Campbell,  nor  any  one  for  him,  had  paid  him  any 
thing  whatever  for  his  support,  nor  for  anv  thing  that  he  had  done 
for  him,  or  given  him ;  and  that  Campbell  was  worth  nothing, 
being  absolutely  indigent  and  helpless,  and  about  49  years  of  age. 

RoBissoN,  C.  J.,  delivered  the  judgment  of  the  court. 

By  the  Municipal  Act,  (Consolidated  Statutes  of  Upper  Canada, 
cap.  64,  sec  276,)  it  Is  enacted  as  follows:  *•  Every  township 
council  may  also  make  by-laws  for  raising  money.  By  a  rate  to  be 
assessed  e<iually  oh  the  whole  ratable  property  of  the  township, 
for  the  Support  of  the  poor  resident  in  the  township.** 

Ifty  the  16  Vic,  cap.  181,  See.  9,  sub-seo.  2,  it  had  been  pro- 
vided that  every  township  council  should  have  power  to  pass 
by-laws  for  levying  a  rate  to  be  assessed  equally  on  the  whole 
ratable  property  of  such  township,  **  fbr  raising  such  moneys  as 
may  be  considered  necessary  for  the  support  of  any  indigent, 
infirm  or  helpless  persons  resident  in  sach  township.'*  But  ft 
was  in  the  same  clause  provided,  that  i^o  by-laif  for  such^urpose 


should  be  made  ar  paesed,  nnlesa  npon  a  wrttleU  roqneaC  to  that 
effect,  signed  by  a  majority  of  Ibe  freeholders  and  householders 
on  the  assessment  roll  of  the  township,  &o.,  nor  unless  notice  of 
such  request  should  be  published  in  the  manner  set  forth  in  the 
act. 

In  the  existing  provision  we  see  thai  the  legislatara  hava  die- 
pens  ed  with  any  such  reqtest  of  the  inhabitants,  and  in  a  few 
words  have  enabled,  but  not  required,  the  township  conneil  to 
raise  money  by  rate  for  the  snpport  of  tin  poor  vesldeDl  ni  fko 
township. 

We  can  have  no  doubt  that»  though  the  legisUtore  have  by  this 
lait  net  given  foil  authority  to  the  township  oonnoil  of  thoir  own 
motion  to  raise  a  rate  for  the  resident  poor,  they  have  left  a  dla- 
cretion  to  be  exercised  by  them  in  regard  to  the  naoessity  for 
such  a  rato. 

The  48  £Uz.,  cap.  2,  made  it  the  duty  of  justices  to  provide 
for  the  relief  of  the  poor— «•  aball  and  ina^  mnkt  a  nttif*"  aro 
the  worda  which  were  naed  in  it;  and  tkm  it  provided  for 
overseers  of  the  poor,  who  had  power  to  call  for  and  to  administer 
the  neoesaary  fonda.  Here  there  ia  no  anch  orgasiasnion.  W* 
could  never  hold  that  it  was  oosspeteot  to  as  to  proeoed  upoa  Ham 
case  of  any  individael  applicant,  for  it  does  noi  rest  with  ns  to 
diolate  to  the  munieipal  ooanoila  what  partioniar  eaaaa  of  distreaa 
call  for  public  relief.  Bven  if  it  were  evident  thai  the  poor  nan, 
Campbell,  could  be  properly  regarded  aa  a  ruiimU  of  the  townahip 
of  Lobo,  we  eonld  not,  we  thinks  entertain  the  ikppUeatlon. 

It  is  hard  that  MoDoogaU  haa  boon  allowad  to  bear  all  th« 
charge  and  inconvenience  of  taking  oare  of  Campbell  aver  sinoe  h6 
was  disabled  by  the  aaaident  ha  met  with ;  and  it  doea  aeem  a 
reproach  to  his  neighbonrfl^  among  whom  there  are  no  donht  som* 
wealthy  farmera,  that  they  aho«ld  not  have  volnntarily  aasiated 
him  in  his  work  of  henevolenoe.  We  shonld  have  aoppoaed  that 
if  they  failed  to  do  ihia  the  townahip  eoonoil  would,  oat  of  tha 
pnblio  fanda,  relieve  MoDoagall  from  the  hnrtbea,  aa  it  wonld  bo 
a  trifle  only  that  would  be  required,  though  to  one  individual  the 
charge  is  not  trifling. 

We  grant  no  rule. 

Bolarafnaed. 


¥hb  Qfrrav  t.  PnssTOH. 

llMIIIHIWf  TTllff      flMIWIB 

An  Infletmnit  wfll  not  lla  fbr  fbiglng  or  altering  tha  aMMmtnt  roll  Ibr  a  foWn- 
aaip  OivatiasS  with  thedadc 

An  indictment  was  preferred  at  the  spring  assises  for  the  United 
Counties  of  Northumberland  and  Durham,  before  McLean,  J., 
which  indictment  was  found  a  true  bill  by  the  grand  jury,  as 
follows : 

**  United  Counties  of  KsTtKumhtrland  V 
and  Durham^  to  wit :  y 

"  The  jurors  of  oar  Udy  the  Qneen  npoa  their  oath  prasant^ 
that  Porter  Preston,  John  McGill  and  John  Berne,  on  the  Iwant^- 
seoond  day  of  August,  in  the  year  of  oar  Lord  one  thoaaand  eight 
hundred  and  sixty,  at  the  township  of  Maovers,  ib  the  con*^  of 
Durham,  falsely  and  fraudulently  did  forge  and  alter  a  oartatn 
aaaeasaent  roll,  being  the  asaessmeai  roll  for  Uie  said  township  of 
Bfanvers^  for  the  year  of  onr  Lord  one  thaasaitd  eight  hnadrod 
and  sixty,  with  iatent  thereby  to  defrand." 

This  indictment  was  removed  by  certiorari  tnto  this  oonrt,  and 
R,  A.  ffmrisoHt  for  the  defendants,  moved  to  quaelt  the  sanM  6n 
the  following  grounds :  Ist.  Because  the  same  is  not  maintainBhle 
in  law.  2nd.  Because  It  does  not  disolos^  any  offence  punishable 
by  law.  8rd.  Because  It  is  In  oihet  respects  fusuffioient  and 
informal. 

I'hese  objection^  were  argued  in  Saater  Term  by  M.  A.  nsrriMan 
tot  the  defendaht,  and  Hector  Cameron  for  the  prosecUtioa. 

R.  A.  Ilarrisfm  Oottteftded  that  this  indictment  oOuld  not  hO 
maintained,  the  alleged  olfrhce  of  for^ng  and  altering  an  asseas- 
ment  roll  being  charged  against  the  diefendanis  as  a  misdemeanor 
at  common  law,  and  that  an  assessment  roll  being  created  or 
directed  for  epecific  purposes  by  statute,  conld  not  be  the  subject 
of  forgery,  unless  made  so  by  the  statute  under  which  it  ia  bttmgfal 
into  existence,  or  by  some  other  statute.  He  cited  Cenaol.  State. 
U.C,  cap.  55,  sees.  19,  49,  50;  cap.  54,  sec.  70,  sec.  97,  sub'Seea, 
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2,  7,  aec.  185 ;  Cqnsol.  StaU.,  C,  cap.  94;  cap.  99,  sees.  84,  86 ; 
A^  T.  Wright,  1  Barr.  548  ;  Anon.,  8  Salk.  25  ;  Hex  y.  Marriott, 
4  Mod.  144 ;  1  Saand.  248,  260  ^  note  8;  Sex  t.  Jama,  1  8tra. 
679;  Rex  t.  Carfi^,  8  B.  &  A1.  161,  164 ;  Rassell  on  Crivies,  to). 
I.,  50,  51  ;  Arch.  Grim.  PI.  464. 

Sector  Cameritn  contended  that,  though  not  declami  to  be  an 
offepee  by  atatute,  yet  that  an  aaseaament  roll  being  aanctioned 
bj  atatate,  and  the  mode  and  object  of  ita  being  eonatructed  being 
pointed  oBt  by  law,  any  f%lae  and  fraudulent  alteratton  of  it  mnat 
be  regarded  an  offence  at  common  law,  and  that  any  each  altera- 


Tit,  or  any  other  document  or  paper  made,  prepared  or  drawn  out 
according  to  or  for  the  purpose  of  meeting  the  requirementt  of  the  law 
m  regard  to  municipal  electiont^  every  each  offender  ahall  be  guilty 
^t  felony,  and  ahall  be  liable  to  be  imprisoned  in  the  ProTincial 
Penetentiary  for  any  term  not  exceeding  eeven  nor  leaa  than  two 
yeara,  or  in  any  other  phico  of  confinement  for  any  term  leaa  than 
two  yeara,  or  to  aoffer  auch  other  fine  or  impriaonment,  ojr  both, 
aa  the  court  ahall  award ;  and  it  ahall  not  be  neceaaary  to  allege 
that  the  article  in  reapect  of  which  the  offence  haa  been  committed 
waa  or  ia  the  property  of  any  peraon,  or  that  the  aame  waa  or  is 


tion  mnat  come  under  the  deaignado^  of  forj^ry,  for  which  an   of  any  value. 

indictment  will  He.     He  cited  Rnsaell  on  Crimea,  vol.  ii.,  818, 1     The  firat  object  for  which  an  aaaeaament  roll  appeara  to  be 
867;  Rex  t.  Ward,  2  Str.  747;  Conaol.  Stata.,  0.  C,  cap.  55,    * 
178. 

MoLsAVa  J. — By  the  17th  aection  of  chaptw  55,  Conaol.  State., 
n.  C.»  tiie  council  of  etery  municipality,  except  couutiea^  are 


required  annually  to  appoint  auch  number  of  aaaeaaora  and  collec 
tofa  for  the  municipality  aa  they  deem  neceaeary.  By  the  1 9th 
flection,  the  aaaeaaor  or  aaaeaaora  ahall  prepare  an  aaaeaament  roll 
io  wbleh,  aftw  diligent  inquiij,  he  or  they  ahall  aet  down,  accord- 
ing  to  the  beat  information  to  be  had,  the  namea  and  auruamea  in 
fuU«  if  the  aame  can  be  aaoertained,  of  all  taxable  peraona  reaiUent 
in  the  muaicipality  who  have  taxable  property  therein,  or  in  the 
diatriet  for  which  auch  aaaeaaor  or  aaaeaaora  haa  or  have  been  rea- 
p^tively  appointed.  Variooa  other  particulara  to  be  inaerted  in 
an  aeaeaament  roll  are  preaerlbed  by  the  anb-aectiona  which  fol- 
lov.  The  aaaeaaora  are  required  to  make  and  complete  their  rolla 
in  every  year  between  the  lat  of  February  and  auch  day,  not  later 
than  the  lat  of  May,  aa  the  council  of  the  municipality  appointa, 
and  they  are  required  to  attach  thereto  a  certificate  aigned  by 
tbem  reapectively,  and  verified  upon  oath  or  affirmation,  in  a  pre- 
aeribed  form.  When  the  roll  ia  thua  made  up  and  verified,  the 
aaaeaaor  baa  to  deliver  it  to  the  clerk  of  the  municipality,  with  the 
oertificatea  and  affidavita  attached ;  and  the  clerk  ia  then  required 
to  Biake  up  a  copy  of  every  auch  roll,  arranged  in  the  alphabetical 
order  of  the  aumamea,  and  cauae  the  aame  to  be  put  up  in  a  con- 
▼eaieiil  and  pubUe  plaoe,  and  kept  there  till  the  meeting  of  the 
eovrt  of  reviaioo.  Then  the  aaaeaament  rolla  aie  anbject  to  the 
Judgment  of  the  court  of  reviaioo,  eompoeed  pf  a  majority  of  Uie 
townahip  eoaiioil«  the  deeiaion  of  vhiob  court  may  be  brought  by 
appeal  befbre  the  judge  of  the  county  courts  whoae  deoiaioa  ia  in 
all  eaaee  final* 

After  the  aaaeaament  roll  haa  been  finally  reviaed  and  corrected, 
Che  eleri(  of  the  aunio^ality  ia  required  (aec.  69,  cap.  55)  without 
delay  ta  traaamit  to  the  county  clerk  a  certified  copy  thereof,  upon 
which  the  county  council  may  proceed  in  equaliaing  the  valuationa 
in  the  several  municipalitiea. 

By  the  97tb  aection  of  the  Act  relating  to  Municipal  luatltutlona 
«ap.  64,  Conaol.  State.,  U.  C,  when  an  election  ia  to  be  made,  the 
clerk  of  the  municipality  ia  required  to  deliver  to  the  returning 
officer,  who  ia  to  preside  at  the  election  for  the  aame,  or  for  any 
ward  or  dlviaion  thereof,  a  correct  copy  of  ao  much  of  the  laat 
reviaed  aaaeaament  roll  for  the  municipality,  ward  or  electoral 
diviaion,  aa  containa  the  namea  of  all  male  freeholdera  and  hooae- 
holdera  rated  upon  the  roll  in  reapect  of  real  property  lying  within 
the  municipality,  ward  or  electoral  division,  with  the  aaaeaaed 
value  of  the  real  property  for  which  they  are  reapectively  rated, 
which  copy  ia  to  be  verified  on  oath  aa  a  true  copy  by  the  clerk  of 
the  municipality. 

The  copy  of  the  aaaeaament  roll  furnUhed  by  the  clerk  of  the 
municipality  to  the  returning  officer  ia  the  authority  under  which 
the  votea  nre  taken  at  every  municipal  election;  and  the  186th 
seetioB  of  the  Municipal  Act,  cap.  64,  declarea  that  if  any  peraon 
Bteala,  or  unlawfully  or  maliciously,  either  by  violence  or  stealth, 
takea  from  any  deputv  returning  officer  or  poll  clerk,  or  fk-om  any 
other  peraon  having  the  lawful  cuatody  thereof,  or  from  ita  lawfdl 
plaoe  of  depoait  for  the  time  being,  or  unlawfully  or  malicioualv 
deattova,  injurea  or  obliteratea,  or  cauaea  to  be  wilfully  or  malicf- 
oaaly  deatroyed,  injured  or  obliterated,  or  makea  or  cauaea  to  be 
made  any  eraaure,  addition  of  names,  or  interlineation  of  namea, 
Into  or  upon,  or  aide,  counaela  or  assists  in  ao  stealing,  taking, 
deatroyin^,  injuring  or  obliterating,  or  in  making  any  eraaure, 
addition  of  namee  or  interlineation  of  namea,  into  or  upon  any 
writ  of  election*  or  any  indenture,  poll-book,  certificate  or  affida- 


intended  by  the  legialature  ia  to  procure  a  return  of  the  namea  of 
all  taxable  peraona  reaident  in  each  mnnicipaUty  who  have  rata- 
ble property  therein,  and  vartoua  other  purpoaea  connected  with 
the  raiaing  of  moneya  for  municipal  purpdaea. 

There  ia  no  provision  whatever  declaring  it  to  be  an  offence  to 
add  to  or  alter  auch  roll  in  thia  reapect,  while  every  eare  appeara 
to  have  been  taken  to  have  the  roll  made  aa  correct  !n  every  rea- 
pect aa  poaatble  before  it  ia  given  to  the  collector  aa  hia  warrant 
to  levy  the  ratea  of  hia  municipality;  but  to  prevent  namea  from 
being  inaerted  by  or  obliterated  in  the  copy  furnlahed  by  the  town 
clerk,  any  auch  unlawful  or  malicioua  interference  ia  declared  to 
be  felony. 

It  ia  the  alteration  of,  or  Interference  irith,  the  copy  of  the  aa* 
aeasment  roll  furnlahed  by  the  town  clerk  for  municipal  purpoaea 
which  ia  declared  to  be  a  felony,  not  of  the  original  filed  in  the 
ofllce  of  the  clerk  of  the  municipality.  So  that  if  the  offence  of 
forgery  of  the  aaaeasment  of  a  municipality  aa  delivered  ia  by  the 
aaaeaaora  to  the  township  clerk  ia  not  an  ofifence  at  common  law, 
thia  indictment  cannot  be  maintained. 

It  allegea  that  the  defendanta /ai««/jr  and  fraudulently  did  forge 
and  alter  the  aaaeaament  roll  of  the  townahip  of  Manvera,  for  the 
year  1860.  Now  the  mere  atatement  of  auch  a  charge  in  an  in- 
dictment, and  the  finding  by  a  g^nd  jury,  ta  not  enough  to  create 
an  offence,  and  I  do  not  aee  any  law,  under  which  the  doing  of 
what  ia  charged  in  thia  indietment  ia  an  offenee  of  any  kind.  The 
aaaeaament  roll  of  a  municipality  ia  not  the  roll  on  which  the  col- 
lection of  ratea  takea  place.  That  remaina  in  the  olerk'a  office, 
and  it  la  hia  duty  to  make  an  alphabetical  roll  of  the  namea,  and 
to  cauae  it  to  be  exhibited  in  a  public  plaoe  for  the  inapection  of 
all  partiea  intereated,  and  to  be  brought  before  the  court  of  revi- 
aioo. When  auch  alterationa  are  made  in  the  roll  aa  the  court  of 
reviaion  may  deem  neceaaary,  and  when  all  objeotiona  are  removed 
or  diapoaed  of,  a  roll  for  the  municipality,  or  for  each  diviaion  of 
it,  ia  prepared  and  duly  certified,  for  the  purpoae  of  giving  to  the 
oolleator  the  neoeaaary  authority  to  collect  fiom  each  rate-payer 
the  amount  oppoaite  to  hia  name. 

An  aaaeaameat  roll  ia  not  one  of  thoae  doeameata  which,  under 
chapter  94  of  the  Oonaolidated  Statntea,  relating  to  forgery,  eaa 
be  the  aBl:{]eet  of  forgery,  and  being  framed  under  the  proviaiena 
of  an  fict  of  our  own  legialature,  and  no  provision  made  for  gdard- 
ing  againat  any  unauthoriaed  chaagea  or  alteratioaa  thereia,  no 
power  appeara  to  me  to  be  given  to  oar  eoorta  to  entertain  indid- 
menta  for  mattera  which  are  not  even  declared  an  offence. 

Ky  opinion,  therefore,  ia  that  thia  indictment  muat  be  quaahQ(|i 
and  the  defendant  diacharged. 

BuBNa,  J.,  concurred. 

The  Caivr  Juarioi  having  been  abaent  durin|;  the  argument, 
gave  no  judgment 

Per  Cur. — Indictment  qnaafaed. 


COMMON  PLEAS. 


G1LDSB8LSSTS  y.  Hamuton. 


(hurU^Bmer  ^Ju40t  ef  A»  eaUif^  fur^lA  IVa, 
efc.4S,Mc4. 

JSfeU,  that  la  ft  eMS  fendiav  in  one  of  the  niperior  ooorts.  and  t»k«a  4owa  ftur 
trial  to  A  eownty  eourt  Qode?  IB  Tie.,  ch.  42,  wc  i,  the  Jii4fe  of  th»  eourt  below 
has  power  to  order  immedtata  ezacatioa  to  Itrao. 

(B.T.,S«yie.) 

Thia  waa  an  action  pending  in  thia  court  and  taken  down  to 
trial  at  the  county  court  of  Frontt^nac,  I^ennox,  and  Addington, 
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under  seo.  4,  of  oh.  42,  28  Vic.  On  application  of  the  plaintiff, 
the  learned  judge  certified  for  immediate  execution,  and  judgment 
was  entered  accordingly  and  fi.  fa,  issued 

IT.  17.  Bwmt^  for  defendant,  moved  to  set  aside  the  judgment 
and  execuUon,  on  the  ground  that  the  judge  below  had  no  power 
to  grant  any  such  certificate — that  the  statute  authorising  such 
trial  before  him  prorided  that  judgment  might  be  entered  on 
the  fifth  day  after  the  terdict  was  rendered,  unless  the  judge 
should  certify  that  the  case  should  stand  for  motion  in  the  court  in 
which  it  was  brought,  In  which  case  no  judgment  should  be  en- 
tered  until  the  fifth  day  of  the  term. 

Kingtmill  shewed  cause. 

HaoABTT,  J. — Sec.  239  of  the  Common  Law  Procedure  Act, 
deelarea  that  **  the  judge  before  whom  any  issue  joined  in  any 
such  action,  or  before  whom  damages  are  assessed,  may  certify 
«nder  his  hand  at  any  time  before  the  end  of  the  sittings  or 
assises,  that  in  his  opinion  esecntion  ought  to  isaue  in  such  action 
forthwith,"  &c. 

The  oounty  court  judge  who  tried  this  case  under  the  act  of 
1860,  is  certainly  in  terms  within  the  words  just  before  cited,  as 
the  judge  before  whom  the  issue  is  tried  or  damages  assessed,  and 
unless  there  be  something  in  the  act  of  1860  to  tbo  contrary,  I 
can  see  no  ground  for  doubtiag  his  power. 

The  defendant's  argmmeni  rests  chiefly  on  the  direction  tbst 
judgment  may  be  entered' on  the  fifth  day  after  Terlict  rendered, 
and  that  this  proTision  necessarily  excludes  the  idea  that  the  judge 
had  the  power  to  certify  for  earlier  execution. 

A  much  more  formidable  difficulty  was  surmounted  by  our  Court 
of  Queen's  Bench  in  Paterton  y.  If  all,  11  U.  C.  Q.  B.  868,  when 
the  county  court  judge  exercised  a  similar  power  on  a  writ  of  trial 
nnder  8  Vic,  ch.  18,  sec.  51,  although  it  was  directed  by  see. 
68,  that  at  the  expiration  of  six  days  from  filing  the  writ  of  trial 
in  the  Crown  office,  judgment  might  be  aigned  and  execution  is- 
sued: the  court  held  that  notwithstanding  these  proYisiof^  the 
county  court  judge  had  such  power  on  a  fair  construction  of  the 
16  Vic,  oh.  175,  sec.  27,  which  declares  that  in  all  actions  in 
superior  courts  or  county  courts,  the  judge  may  so  certify. 

The  same  view  was  taken  by  the  Court  of  Common  Pleas  in 
McKay  y.  Hall,  4  U.  C.  C.  P.  145,  and  the  judgment  of  Maeaulay, 
C.  J.,  is  express  on  the  point. 

If  these  cases  were  rightly  decided,  which  I  see  no  reason  to 
doubt,  the  power  to  certify  in  the  case  before  us,  is,  I  think,  dear. 

Rule  discharged. 

Pbapxb,  C.  J,,  took  no  part  in  this  judgment. 


PowKLL  V.  Bahk  ov  Uppsk  C^vaDA. 

Ohattd marig9fft^Jk»ei'^Mon ofgoodt dpwerwt ttewefty  -SlakA  aD  Wfe. ck.9,$te»A 

The  propertf  oorerad  bj  a  dMtt«l  mor^gvge  wm  dMKrIbed  m  *  Tke  goodi,  efaftt' 
Ml,  ftiniUare.  sad  honaehotd  rtoir  Mpramd  la  th»  aelMdale  htrmmto  SMMsad," 
lihioh  fchednle  wm  iMsded,  **  An  iDTintory  of  goods  and  duttteli  in  the  po»> 
•eeakm  of  one  J.  R.,**  on  a  certain  day.  It  luroceedad  to  montlon  oertafn  rooma 
and  tha  artldes  tbarelo  eoiitaliied~.Ui«ii  Jarwalleiy,  blankata.  bfanaaboM  Itnaa, 
ailvwr,  ito,  A&r-4ha  locsUtj  of  ttaa  hooae  in  whieh  the  goodib  ^^  ^^n  oontaliMd 
not  iMlnff  mentioned. 

JBUdf  a  Mumdeni  de$cHplian  of  the  gooda  and  ehattela  Intended  to  be  oOTered  by 
the  moriipige  under  the  aattoortty  of  pnrloaBly  deaided  eaaaa  rednred  to  in  the 
Jodgment  ^  the  eonrt. 

[B.  T,  24  VUs.] 

Interpleader  issue  to  try  whether  certain  goods  seixed  on  the 
29th  NoTember,  1860,  by  the  sheriff  of  Tork  and  Peel  under  a 
Ji.  fa.  issued  by  the  defendants  against  one  John  Ridont,  were  the 
property  of  the  plaintiff  as  sgainst  the  defendants. 

The  issue  was  tried  at  Niagara,  in  May,  1861,  before  Riehardt, 
J.  The  only  point  taken  at  the  trial  was  whether  certain  goods 
and  chattels  were  su^ciently  described  in  a  chattel  mortgage 
made  by  the  execution  debtor  to  the  plaintiff.  The  chattel  mort- 
gage purported  to  grant,  bsrgnin,  sell,  and  assign,  the  goods, 
chattels,  furniture,  and  honsehold  stuff  expressed  in  the  schedule 
thereto  annexed.  The  schedule  was  headed  inrentory  of  goods 
and  chattels  in  the  possession  of  Johp  ^idout,  7th  July,  1860, 
referred  to  in  the  bill  of  sale  by  way  of  mortgage.  It  proceeded 
thus — *•  Drawing-room,"  and  then  followed  a  list  of  articles.  Next 
"  dining-room,"  and  a  like  list,  and  so  on,  naming  yapipus  rooms, 
and  giying  a  list  of  furniture  and  articles  in  each.  !^hen  came 
«« jewellery,  1  set  pearl,  8  ;old  fihm^,  IP  jeiprelled  rings,  1  pair 


gold  hairpins,  10  bracelets,  gold,  agate,  and  jet ;  8  bracelets,  do. 
do. ;  8  gold  lockets,  1  nWer  buckle,  1  blue  opaque  set,  1  gold 
pencil,  1  pair  gold  cuff  pins,  2  gold  seals,  1  bunch  gold  charms,  2 
siWer  pencils,  1  pair  of  slWer  tweeiers,  1  gold  and  two  silver 
watches."  Tlien  came  a  list  of  blankets  and  counterpanes  and  of 
household  linen,  and  then  **  siWer — 18  dinner  forks,  1  child's  spoon 
and  fork,  6  table  spoons,  18  tea  do.,  sugar  tongs,  mustard  and 
cayenne  spoons,  soup  ladle,  child's  cup,  and  4  salt  spoons." 
Other  articles  were  similarly  enumerated. 

The  defendants'  counsel  contended  that  of  these  articles  of  jew- 
ellery, blankets,  and  counterpanes,  siWer,  Ac,  there  was  no 
sufficient  description.  They  were  not  mentioned  to  be  In  any  of 
the  rooms,  nor  was  any  specific  description  of  them  giten. 

Leaye  was  resenred  to  defendants  to  moTC  to  enter  a  yerdict  av 
to  these  articles ;  and  on  other  qxiestions  connected  with  the  bona^ 
fides^  and  legal  sufficiency  of  the  transaction,  the  plaintiff  had  a 
yerdict. 

In  Easter  Term  IT.  EeeUt  obtained  a  rule  nisi,  to  enter  a  yer- 
dict for  defendant,  as  to  these  articles  which  were  not  described 
as  being  in  any  room  or  place,  on  the  ground  that  sueh  articles 
were  not  sufficiently  and  fully  described  as  required  by  the  statute 
in  that  behalf,  the  said  goods  being  under  the  beads  of  jewellery, 
blankets,  and  counterpanes,  household  linen,  silver,  electro  and 
plated  ware,  cutlery,  china,  glass,  earthenware,  library  [which 
was  thus  set  forth  in  the  schedule,  "  Library—IBS  volumes  of 
standard  literature,  211  vols,  miscellnneoua  novels,  magAnnev. 
&c.,  68  English  school  books,  16  Latin  do.,  14  Greek  do.,  2t 
French,  7  Italian  and  6  German  do.,  7  bibles,  4  prayer  books."} 
The  rule  was  also  in  the  alternative  for  a  new  trial  on  the  same 
ground. 

Burd  shewed  cause ;  he  argued  that  the  description  was  a» 
particular  as  the  nature  of  the  articles  admitted ;  that  such  things 
as  jewellery,  silver  plated  goods,  &c.,  had  no  habUat,  They  were 
moved  and  carried  about  as  convenience  and  the  necessity  for 
using  them  dictated — now  here,  now  there.  To  describe  sueh 
things  as  in  any  particular  room  or  place,  would  be  either  to  mis- 
lead or  to  lay  the  foundation  for  an  objection  to  the  truth  of  the 
description,  as  they  might  not  be  found  in  such  place  at  any  p«p- 
ticular  time.  That  the  word  "  library"  might  mean  the  room  in 
which  books  were  kept,  as  well  as  the  collection  of  books. 

W,  EccUt  repeated  his  objection  to  the  generality  of  the  des- 
cription as  not  complying  with  the  statute. 

No  cases  were  referred  to  on  either  side. 

Draper,  C.  J. — ^In  almost  every  case  that  arises  under  tbo 
chattel  mortgage  registration  act,  Consol.  Stat  U.  C,  cb.  45, 
where  the  proper  construction  of  the  sixth  section  is  in  question, 
we  find  difficulties  and  doubts  which  might  have  been  obviated,  or 
materially  diminished,  if  somewhat  more  pains  and  consideratioii 
had  been  applied  to  the  framing  the  instrument. 

In  the  present  case,  a  direct  statement,  that  the  goods,  fund- 
ture,  &C.,  in  the  dwelling  house  of  the  assignor,  or  in  any  other 
named  house,  is  omitted.  And  excepting  Qiat  the  assignor  Is 
described  as  **  of  the  City  of  Toronto,"  the  locality  of  the  apart- 
ments in  which  a  very  considerable  part  of  the  Garniture,  &c.,  are 
specified  in  the  schedule,  to  be,  is  left  undefined.  Printed  forms 
seem  to  be  hastily  filled  up,  and  a  litigation  both  protracted  and 
expensive  is  the  frequent  result 

The  section  in  question  is  very  short.  '*  All  the  Instrutnents 
mentioned  in  this  act,  whether  for  the  sale  or  mortgage  of  goods 
and  chattels,  shall  contain  such  sufficient  and  full  description 
thereof  that  the  same  may  be  thereby  readily  and  easily  knovm 
and  distinguished." 

In  one  of  the  first  cases,  in  which  it  was  considered,  RohiKtOTi, 
G.  J.,  said,  "  I  do  not  find  it  easy  to  understand  how  a  stock  of 
goods  in  a  shop,  or  furniture  in  a  dwelling  house,  are  to  be  other- 
wise described  than  by  stating  the  shop,  warehouse,  or  dwelling 
in  which  the  goods  or  furniture  respectively  are  at  the  time  of  the 
assignment,"  unless  by  taking  a  minute  list  of  every  article,  and 
the  court  there  held  that  goods  not  particularly  described  by  loca- 
lity or  otherwiw,  woUTd  not  pass  under  the  words  "  all  other  per- 
sonal estate  whatsocTer  and  wheresoever.  Harris  v.  Commercial 
Bank,  16  XJ.  C.  Q.  B.  437. 

In  WUson  v.  Kerr,  17  U.  C.  Q.  B.  168,  the  description  was  <*  til 
and  singular  the  stock  in  trade"  of  the  assignor,  '*  situate  ob 
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Ontftrio  street,  in  raid  town  of  Stratford,  and  also  all  his  other 
goods,  chattels,  famiture,  bonsehold  effeets,  horses  and  oattle." 
The  court  held  this  an  iDsaffiotent  description,  and  the  decision 
was  affirmed  in  the  Court  of  Appeal,  18  U.  C.  Q.  B.  470,  where  it 
was  held  that  there  being  no  list  or  schedole  of  the  stock  in  trade, 
the  premises,  wherein  it  was  to  be  fonnd,  should  be  designated 
with  greater  certainty,  and  as  to  the  '*  other  goods,"  there  was  no 
description  whatCTer  of  them,  except  that  they  were  "  Am,"  the 
assignor's. 

Kingtton  ▼.  Chapman,  9  U.  C.  C.  P.  180,  was  rather  negatiTe 
than  i^rmaUve  on  the  question,  the  court  refusing  to  pronounce 
that  **  under  all  eiroumstanoes,  the  merely  deeoribing  ehattels  as 
those  which  were  in  a  named  liuilding,  waa  an  efficteni  and  full 
description." 

Fra»er  t.  THt  Bank  of  Tortmto,  19  U.  C.  Q.  B.  881,  oomes nearer 
to  the  present  case.  The  assignment  was  of  all  the  goods,  chat- 
tels, and  household  stuff,  particularly  mentioned  and  set  forth  in 
the  schedules  B.  C.  and  D.  annexed  to  the  mortgage.  Schedule 
C.  was  headed  **  household  ftimiture  in  Exter  Walsh's  residence." 
Schedule  D.  waa  headed  **  household  fyimiture  and  property  of 
J.  R.  Mc]>ennot,"  but  the  articles  enumerated  in  these  schedules 
were  not  described  in  any  manner  that  could  enable  a  person  to 
distinguish  them  from  other  articles  of  the  same  kind,  though 
they  were  specified  as  so  many  chairs,  a  piano,  a  sofa,  Ac.  As  in 
this  case  the  locality  of  the  house  was  not  speeilled.  No  house 
was  directly  mentioned,  but  the  Aimiinre  was  described  aa  in  the 
residence  of  Ezter  Walsh,  and  the  court  held  that  the  use  of  the 
words  '*  household  furniture"  as  to  McDermot,  warranted  the 
assumption  that  the  schedule  referred  to  his  dwelling  house,  as  it 
referred  to  and  specified  the  scTeral  apartments  in  which  such 
furniture  was. 

In  our  ease  no  objection  is  taken  as  to  any  of  the  furniture,  Ac  , 
scheduled  as  being  in  a  particular  apartment,  and  the  case  of 
Fraaer  y.  The  Bank  of  Toronto,  seems  to  warrant  our  holding  that 
as  the  goods,  &c.,  are  described  in  the  deed  as  the  goods  and 
chattels,  furniture  and  household  stuff,  '^ezpseased  in  the  schedule 
hereunto  annexed."  whatcTcr  la  speoified  in  the  schedules,  and 
can  be  properly  deemed  to  come  within  the  definition  of  furniture 
and  household  stuff,  will  pass  to  the  plaintiff. 

As  to  the  l>ook8,  we  may  treat  the  word  **  library,"  aa  desorip- 
tiTc  either  of  the  collection  of  books,  or  of  the  apartment  in  which 
they  are  contained.  In  Johnron's  dictionary  the  former  definition 
is  alone  giren.  In  later  authoritiea,  among  them  the  imperial 
dictioi^ory,  both  senses  are  giien  to  the  woH,  aad  it  is,  I  think, 
at  the  present  day  commonly  used  and  understood  in  both  senses. 

Then  as  appears  to  me  '*  blankets  and  connterpanee,"  <*  house- 
hold linen,"  *«8ilTer,"  •'electro  and  plated  ware,"  "outiery," 
•*ehina,"  **  glass,"  and  «  earthenware,"  as  beads,  under  each  of 
which  are  detailed  articles  of  the  seyeral  descriptions,  may  be 
properly  treated  as  coming  within  the  general  terms,  **  furniture 
and  household  stuff,"  used  in  the  deed  of  assignment,  all  of  them 
being  described  in  the  schedule  as  in  the  possesaion  of  the  execu- 
tion debtor. 

There  remains  the  things  specified  under  the  general  head 
*' jewellery."  There  is  a  list,  with  a  descriptiye  statement  of  ma- 
terial or  of  the  nature  of  the  article  or  of  the  object  for  which  it 
is  designed,  conceiyi-d  in  general  terms,  and  yet  particular  enough 
to  facilitate  identification.  I  cannot  say  the  description  would 
enable  a  stranger  positiyely  and  certainly  to  identify  each  article, 
but  ncTertheless  coupled  with  the  allegation  that  they  were  the 
property  of  the  execution  debtor,  aad  were  in  his  possession,  and 
hsTc  been  levied  upon  in  his  possession  under  the  j^.  /a.,  I  am  not 
prepared  to  hold  it  an  ineflicient  description,  so  as  to  make  the 
assignment  as  to  those  things  of  no  effect.  Some  weight  is  due  to 
the  finding  of  the  jury  that  the  assignment  was  made  in  good 
faith  and  upon  sufficient  consideration. 

On  the  whole,  I  am  of  opinion  that  the  rule  must  be  discharged. 

RfOBARM.  J — I  only  concur  in  this  Judgment  aa  carrying  out 
the  Tiews  of  the  Court  of  Queen's  Bench  in  the  case  referred  to, 
conceiving  it  better  to  follow  the  principles  laid  down  in  that  de- 
cision, than  to  dissent  from  them  until  the  question  is  settled  in 
appeal. 

HAaAmTT,  J. — If  this  case  wera  the  first  case  under  the  statute 
I  should  at  once  decide  that  the  Jewellery  at  all  OTMits,  if  not  the 


rest  of  the  chattels,  were  insntfieientiy  described ;  but  after  the 
decisions  that  have  taken  place,  I  agree  with  the  learned  Chief 
Justice  that  we  can  hardly  hold  the  present  description  insuffioii^nt. 
I  cannot  see  how  we  can  hold  it  to  be  less  in  accordance  with  the 
statute  than  that  of  the  "  household  fVimitnre,"  in  Fra»er  t.  Bank 
of  Toronto, 

I  decide  in  the  plaintiff^s  favour  wholly  on  the  decided  cases, 
not  fkx>m  my  own  reading  of  the  statute. 

Per  cur. — Rule  discharged. 


COBOBTT  y.   JOBMSTOif   XT  AL. 
JZ<pfeiy6>— ilurei  ■  Dialreu — Legal  om  to  fart, 

A  eolleetnr  haTlnff  l<>gml  antliority  (th«  tax  roll)  for  Vb»  ooll«ction  of  thra*  ranu 
iMilQff  th«  ratM  for  three  epedfie  years  doe  for  taxds.  dietr  •inf  by  U»  baillflT  for 
the  MDOQoto'  them  with  other  unma  not  properlv  onll«e*»ble  upon  replevin, 
AaM,  that  the  three  legal  diatrMeoi  were  ivparahle  fh>iB  tha  lll^l  ootv,  aad 
until  the  mima  doe  nn  tbem  ver«i  paid  replevin  would  not  Ue^  and  that  tba  d*> 
f«ndants  were  ea titled  to  the  potUa. 

B'ttL  alao,  that  a  collector  Is  renpnt  a.ble  fbr  the  aeta  of  bin  bailiff  holding  leital 
authority  (by  wartant)  from  him  to  to  aet,  aad  that  aa  aotion  will  liv  against 
themjoiatly. 

(IS.T.,84Yic.) 

Declaration  for  goods  and  chattels  and  all  the  household  fumi* 
tnre  of  plaintiff  in  bis  houHC  on  4ueen  street,  Kingston. 

Plea,  by  (Consolidated  Statutes  for  Upper  Canada,  cb.  126,  sees. 
11  and  20,  public  act  passed  in  the  22nd  year  of  her  M>^esty*s 
reign,)  that  defendants  did  not  take  and  unjustly  detain  the  said 
goods,  chattels  and  personal  property  in  the  declaration  mentioned 
in  manner  and  form  as  In  the  said  declaration  is  alleged. 

At  the  spring  assises,  1861,  at  Kingston,  a  verdict  was  taken 
for  the  defendants  subject  to  the  following  special  case  : 

This  notion  was  brought  in  respect  of  a  distress  of  the  plaintiff's 
goods,  chattels,  and  personal  property,  namely,  eight  horses,  one 
table,  one  clock,  one  boggy,  one  carriage,  and  all  the  household 
furniture  of  the  plaintiff  taken  under  the  warrant  produced,  filed 
and  marked  A.,  of  which  the  following  is  a  copy : 

1854.      432.      C.  Miller,  $2500.  1858 $402  84 

1854.      480.      £.  Williams  40  00.      Interest  on  same  80*00 


A. 


.$65  00. 

1859.  Balance «. 

1800.  Self    &    tenant. 
1864.  Bee  tenants 


1«718 

840-60 

65  00 

$102507 
18718 


887-84 
Balance  1859,  $18718,  paid  15th   Deo.  1860. 

(Signed,)  Alix.  Bowlxs. 

«  City  of  Kingston.     Tax  warrant  for  1860,  and  other  years. 

•<  To  Alexander  Bowlu,  Bailiff. 

*<  You  are  hereby  authorised  and  required  tu  distrain  the  goods, 
chattels,  and  effects  of  Thomas  A.  Corbett,  which  yon  shall  find 
upon  the  premiaea  of  the  said  Thomas  A.  Corbett  or  elsewhere  in 
the  city  of  Kingston,  for  the  sum  wf  one  thousand  and  twenty -fl?e 
dollars  seven  cents,  (see  memorandum,)  rated  against  him  and 
now  in  arrear  and  unpaid  and  in  default  of  payment  of  such  rate 
or  rates,  and  tlie  lawful  costs  and  expanses  of  the  said  distress  to 
sell  and  dispose  of  the  said  distress  according  to  law  for  the  re- 
covery of  the  said  rato  or  rates,  together  with  the  aaid  costs  and 
expenses  according  to  law,  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant 

**  Given  under  ray  band  and  seal  at  the  oity  of  Kingaton  afore- 
said, this  thirteenth  day  of  December,  In  the  year  of  our  Lord  one 
thousrud  eight  hundred  nnd  pi^ty. 

^      (Signed,)  **Chas.  Johnstoh, 

•*  CoUeetor.'* 

The  plaintiff  admitted  tbo  collector's  rolUi  for  the  municipality- 
for  the  years  1852,  1858,  1859  and  1860,  and  that  the  extracta  of 
said  rolls  put  in,  filed  and  marked,  C.  D.  B.  and  F.,  were  true  ex- 
tracts thereof. 

The  plaintiff  admitted  that  at  the  time  of  the  levy  the  defendant 
Johnston  had  in  his  possession  the  ooUeetor*B  rolls  of  the  said 
municipality  for  the  aaid  yeara  1862, 1858, 1869  and  1860. 
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The  plaiatiif  adniUed  a  separate  demaad  from  him  by  the  de- 
fendant JobiMton,  eaj  ia  Oeieber,  18<i0  of  each  of  the  eame  of 
$402-84,  $187ta  and  «a40-6(\  aod  fourteen  daja  before  dUtreoa, 
and  that  the  first  snm  irae  oompoeed  of  arrears  of  tazee  for  1862 
and  185^,  that  the  second  Mm  vaa  arrears  for  1859,  and  that  the 
third  sum  was  taxes  for  1860  as  per  extraots  of  said  rolls  anil  nald 
note. 

The  plainUff  admitted  that  at  the  time  of  the  distress^  the  defen- 
dant Johnston  waa  ooUeetor  of  the  mnnicipalitj  of  the  oitj  of 
Kiogston,  and  said  defendant  Bovles  his  bailiff,  and  that  defendant 
Johnston  had  been  such  collector  for  the  years  1868, 1869  and  1860. 

The  plaintiff  further  admitted  that  at  the  time  of  the  taking,  the 
said  goods,  &c.,  were  in  the  posseesion  of  the  plaintiff  in  the  city 
of  Kingston,  and  that  the  plaintiff  was  a  resident  of  the  said  city 
during  the  years  1852,  1868,  1869  and  1860. 

The  delWndaDts  admitted  the  taking  under  the  warrant  produced 
of  the  good»,  chattels  and  personal  property  in  the  declaration 
described,  a»d  justified  as  for  a  distress  for  the  sums  of  $402*34, 
9187  18,  and  $840  60.  And  the  defendants  further  admitted  the 
payment  by  the  plaintiff  after  such  taking  and  before  action 
brought  of  the  sum  of  $187*18,  being  the  arrears  for  1869 ;  and 
the  plaintiff  admitted  that  no  tender  or  payment  except  the  said 
sum  of  $1871 8  was  erer  made  by  the  pliiintiff  on  account  of  the 
said  tozes  $402  84,  $18718,  and  $840  60. 

The  defendants  admitted  the  receipt  of  J.  H.  Stephens,  a  former 
collector  of  the  city  of  Kingston  fbr  £11  6s.,  arrears  of  taxes  for 
1854,  and  as  to  this  the  defendants  did  not  justify,  neither  did  the 
defendants  justify  as  to  the  $80-00  of  interest 

If  the  court  were  of  opinion  thst  on  the  aboTe  ease  the  action 
could  be  maintained  the  present  verdict  fbr  the  defendants  to  be 
set  aside  and  a  Terdict  for  $4  to  be  entered  for  the  plaintiff,  and 
if  the  court  were  of  opinion  that  the  defendants  were  entitled  to 
prevail,  the  present  verdict  to  stand. 

The  case  was  argued  by  Richards,  Q.  C,  for  plaintiff.  He  ar- 
gued that  the  action  was  properly  brought  and  maintainable 
because  the  corporation  was  not  responsible  for  the  collector's  acts, 
that  on  this  warrant  the  amounts  are  not  distinguishable,  and  there 
is  no  authority  to  take  any  sum  less  than  the  whole.  He  cited 
Gov.  ofBritiol  ^c,  t.  Wait,  1  A.  ft  E,  264 ;  Sihbaid  t.  Roderick, 
11  A  ft.  £.,  88;  Cktrh  t.  WoodM,  2  Ex.,  896;  SkinmUyr,  Surridae, 
IIM.  ftW.,  608. 

/>.  B.  Read,  Q,  O.,  for  defbidants,  contended  that  the  whole 
distress  was  illegal  because  it  was  partly  so,  and  therefore  replevin 
would  not  lie ;  that  tlie  action  should  have  been  brought  for  ex- 
cessive distress.  He  argued  that  replevin  could  not  be  maintained 
against  the  collector.  That  the  warrant  containing  some  illegal 
items  rendered  the  whole  void.  He  referred  to  Gov.  ofBHgtol,  J-c, 
V.  Wait,  1  A.  ft  E.,  264;  mUward  v.  Coffin,  2  Wm.  K,  1882; 
Skinffley  V.  Surrid'/$,  H  M.  ft  W.,  606;  AUen  t.  Sharp,  2  Ex., 
862:  Cortu  v.  Kemt  Water  Wprke  Co,,  7  B.  ft  0.  814;  Spryy, 
MeKenzie,  18  U.  C,  Q.  B.,  161 ;  Munk^aiit^  of  London  y.  G.  W. 
R.  Co.,  17  U.  C,  Q.  B.,  262;  NewUrrp  v.  Sttpkmi,  10  U.  0., 
Q.  B.,  66;  Patehtt  v.  Banero/t,  7  T.  R.,  867  ;  MeHor  ▼.  Lettther, 
I  e.  ft  B  ,  6J9;  Stmrch  v.  CiarH^  4  B.  ft  Ad.,  118. 

Dbapib,  0.  J.— It  it  a  part  of  the  ease  that  the  defimdant  John- 
ston was  at  the  time  of  the  distress,  stnd  had  been  for  the  years 
1868,  1869,  and  1860,  collector  of  taxes  for  the  city  of  Kingston, 
and  that  the  defendant  Bowles  was  his  bailiff,  aeting  under  the 
warrant  set  out.  That  Johnston  m  such  collector  In  October  1 860, 
demanded  the  three  several  sums' of  $402-84,  (which  is  composed 
of  arrears  of  taxes  for  1862  and  1868.)  of  $187-18,  wMeh  consisted 
of  arrears  of  taxes  for  1859,  and  of  $840*60,  which  was  the  amount 
of  taxes  for  1860.  Johnston  at  the  time  of  making  the  levy  had 
In  bis  possession  as  city  collector  the  tax  rolls  for  1862,  1858. 
1859  and  1860. 

The  warrant  given  by  Johnston  to  the  defendant  Bowles  com- 
manded him  to  distrain  for  $1027  07,  and  the  three  sums  so  pre- 
viously demanded  by  the  collector  amounted  only  to  $88007. 
The  difference  between  the  three  sums  ($145)  was  composed,  1st, 
of  taxes  due  by  plaintiff  for  1854,  the  roll  for  which  year  was  not 
so  far  as  we  see  in  Johnston's  possession,  nor  is  any  proof  afforded 
that  the  plaintiff  was  liable  for  $63  taxes  for  that  year  as  men- 
tioned in  the  memorandum  on  the  face  of  the  warrant.  2nd,  of  a 
sum  of  $80,  charged  as  Intarest  upon  the  sum  of  ^02r$4. 


Treatuig  the  levy  by  the  bailiff  in  the  same  light  as  if  the  col- 
lector had  been  actually  present  doing  the  act  himself  the  caae 
amounts  to  this,  the  eoUeotor  had  authority  under  three  tax  roUs^ 
to  demand,  and  in  the  event  of  non-payment  within  a  limited  time 
to  distrain  for  three  aeveral  sumA.  He  made  a  proper  demand  ; 
payment  was  not  made,  and  after  waiting  as  long  as  the  law  re- 
quired he  distrained  for  these  three  sums,  and  also  for  two  other 
sums  which  he  had  no  lawful  authority  to  eoUecL  The  question 
is,  whether  taking  the  form  of  the  warrant  in  connexion  with  the 
ether  faeta— his  distraining  for  too  much  avoided  the  whole,  so 
that  the  plaintiff  can  replevy  his  goods  and  relieve  them  from  th* 
lawful  demand,  beeanae  another  demand  not  lawful  has  been  oom* 
bined  with  it. 

The  cases  of  ffurrell  v.  Wmk,  (8  Taunt.,  869,)  MiUward  v.  Caf- 
Jin,  (2  W.  BL,  1882,)  aod  Sibbatd  v.  Roderick,  (U  A.  &  £.,  88,) 
establish  a  distinction  between  distresses  for  rent  and  distresses 
for  rates  or  other  oaaes  under  statutory  authority,  and  decide  that 
if  rates  which  are  properly  and  formally  charged  and  imposed,  are 
joined  in  the  same  warrant  with  others  irregnlarly  imposed,  and 
therefore  not  reooverablet  nnd  the  amount  of  both  is  blended  into 
one  sum,  a  warrant  is  not  sostaiuable  fbr  any  part  Clark  v. 
Woode,  (2  Bxch.,  895,)  to  some  extent,  rests  on  a  similar  founda- 
tion. In  that  case  in  which  a  warrant  had  issed  to  arrest  for  non- 
payment of  two  sums  and  as  to  one  the  warrant  was  wrong, 
Alderton,  B.,  auggeeied  that  perhaps  ona  warrant  would  have  been 
sufiEKient,  if  it  had  observed  the  proper  distinction  as  to  each  sum. 
And  so  by  analogy,  possibly  if  this  warrant  had  cUreoted  the  bailiff 
to  distrain  for  several  some  the  amount  of  the  several  rates,  the 
warrant  mi^  have  iMon  upheld  fbr  the  sums  really  due. 

There  la  a  difference  however  to  be  noted  between  those  cases 
and  the  present.  A  warrant  issued  by  one  or  more  justices  of  the 
peaoe  was  necessary  in  eaoh  of  them  to  authorise  a  distress  or  an 
arrest,  and  before  the  justiees  could  properly  act,  certain  inform- 
ation ought  to  have  been  laid  before  them.  But  under  our  assess- 
ment law  (Consolidated  Statute,  U.  C,  ch,  66,  sec.  98,  tt  aeq,)  the 
coUeetor,  after  calling  on  the  peteon  taxed  and  demanding  pajment, 
hat  authority,  in  ease  of  refiMal  or  negleot  to  pay,  to  levy  the  sum 
mentioned  bi  the  roll  na  payable  by  sneh  person,  by  distress  and 
sale  of  his  goods,  withont  ai^  other  intermediate  prooeedings.  In 
effeel,  the  statute  makes  the  roll  after  demand  and  refnsal  equiva- 
lent to  a  warrant  to  levy. 

Then  as  to  the  three  anma  of  $402-84,  $18718,  and  $840-60, 
the  eoUeeter  had  a  separate  roll,  equivalent  after  demand  and 
reftmal,  which  are  shewn,  to  a  separate  warrant  for  eaoh.  Had 
he  gone  in  person  to  dtetmia  I  do  not  apprehend  he  need  have 
earned  the  rolls  with  him.  It  would  have  been  enough  that  he 
should  have  distrained  for  the  three  onms^  one  on  each  roU.  If  he 
distrained  at  the  same  time  for  ether  sums  not  authorised  by  law, 
no  ease  goes  the  length  of  deciding  that  the  distress  would  h&ve 
been  invalid.  It  must  have  been  deemed  severable  or  the  goods 
would  be  considered  in  otutodia  legiM  under  the  first  lawfsl  seisure, 
and  8al({eet  to  the  other  lawful  olaima,  and  the  plaintiff  if  he 
desired  to  relieve  his  goods,  must  have  paid  or  tendered  the  three 
sums,  and  then  he  migbt  have  resisted  payment  of  the  reudue  and 
replevieti  his  goods. 

The  warrant  in  thia  oase,  though  necessary  to  enable  Bowles  to 
act  for  the  coUeetor,  was  not  necessary  to  authorise  a  distress 
being  made,  and  it  is  not  therefore  like  those  in  the  cases  cited, 
withont  which  the  parties  making  the  distress,  ftc,  would  have  been 
mere  trespassers.  Moreover,  on  the  face  of  it,  was  the  very  in- 
formation which  the  collector  himeelf  would  have  given,  if  with 
no  warrant,  but  three  tax  rolls,  he  had  distrained  the  plaintiff's 
goods — information  sufficient  to  enable  the  plaintiff  to  know  what 
he  was  legally  liable  to  pay. 

In  Bttrrett  v.  Wink,  the  court  says  « the  party  rated  was  enti- 
tled to  a  precise  demand  of  the  sum  actually  due  for  the  poor  rate 
previously  to  the  issuing  of  the  warrant  of  distress."  And  aa  no 
such  demand  appeared  to  have  been  made,  they  held  the  plaintiff 
entitled  to  recover. 

Here  the  three  sums  actually  due  were  legally  demanded,  and 
In  this  respect  the  ease  is  distinguishable,  and  in  Sibbatd  v.  Rod- 
erick, thero  was  no  distinction  between  the  sums  justly  claimable 
and  those  not  so,  and  no  proof  appears  that  a  several  demand  far 
the  different  rates  had  been  roado. 
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Tb«B,  fts  to  Hkm^  diTM  flMMH  tiM  collwtev  l»  to  b*  trMtid  m  if 
Mtiag  nnflkr  three  sepArate  warranto,  his  diatnuning  witboat 
avtboritj  for  othar  eome  eamat  Tiiiate  Uie  whole  disirese  foaaded 
on  the  tax  rolls.  As  eaeh  of  them  stood  on  an  independent  and 
naimpeaehed  basis,  the  plaintiff  cannot  relieTO  his  goods  wtthont 
Batiaf^ing  them. 

It  has  not  been  saggested  on  the  part  of  the  defence,  that  as  to 
the  ratoa  ooaprised  within  the  three  sams  speoifittd,  there  was  any 
want  of  legal  antbority  to  Ictjf  them  by  distress.  The  objection 
is  to  the  other  part  of  the  demand,  and  the  blending  the  whole  into 
one  snm. 

I  haTO  no  doabt  replevfa  fies  against  the  ooUeetor  in  this  eaae 
as  wen  as  against  the  baiHff  employed  by  kim.  In  Frtuer  ▼.  Pa^e, 
16  U.  G.  Q.  B.,  8S6,  Sir  J.  B.  Robinson,  C.  J.,  said,  •«of  oonme 
the  eolleotor  wonld  be  liable  tor  anything  done  which  he  had 
anihorised  the  bailiff  to  do."  Here  the  authority  was  expressly 
gtven,  and  has  been  ezeented  accordingly. 

On  the  whole  I  am  of  opinion  this  case  is  distinguishable  from 
the  authorities  cit«d,  and  that  the  pottea  sfaoutd  be  deliTored  to 
the  defendants.  I  assnme  three  legal  rates  in  force,  and  three 
separate  tax  rolls  each  to  collect  one  of  them.  For  so  much  I  hold 
the  distress  ralid,  and  as  a  consequence  that  the  plaintiff  could 
not  replevy  while  those  rates  were  unpaid. 

Per  cur, — Pottea  to  defendants. 


DoMKS  T.  0'Rni.Lr. 


The  InpctW  Btatvie  SSAm.  IL,  cap.  40^  anoDg  oChtr  tidDfiBuikiiig  ragulsttons 


la  reivMt  to  aMoram  Mid  Mllellan  la  In  force  in  Upper  OmuuU. 
Where  plaintiff,  an  EngUah  liarrleter,  waa  articled  to  defendant*  aa  attorney, 
vpoD  an  ondentandlng  that  plaintiff  waa.  to  beeorae  a  panner  with  defendant 
after  being  awom  In  aa  an  atlonNy,  and,  m  the  awanttme,  was  to  laeelTe  oao- 
Jtmrtb  of  tae  nrofltaof  all  bnilneai  taken  In  the  oflkee  from  the  time  be  became 
defendant's  clerk,  the  agreement  was  held  to  be  oontrary  to  the  proTiilona>4tf 
92  Oeo.  II.,  cap.  40^  and  void. 

(T.T.,S»Yle.) 

This  was  an  action  in  the  Common  Courts.  The  pleas  were, 
Ist  Neyer  indebted ;  2nd.  Payment ;  8rd.  Set  off. 

At  the  trial  at  the  Hamilton  Assises,  on  March,  1861,  before 
Richards,  J.,  it  appeared  that  the  plaintiff  having  been  a  member 
of  the  bar  in  the  Mother  Country,  was  admitted  as  a  barrister  in 
Uppor  Canada.  The  plaintiff  was  articled  to  the  defendant,  an 
attorney,  and,  as  was  admitted  at  the  trial,  upon  an  understanding 
that  he  was  to  become  a  partner  with  defendant  aftor  being  sworn 
in  as  an  attorney,  and  was  to  reoeive  one-fourth  of  the  profito  of 
all  business  taken  in  the  oi&ce  from  the  time  he  became  defend- 
ant's clerk.  His  articles  of  clerkship  expired  about  the  17th 
March.  He  left  the  defendant's  office,  but  with  defendant's 
oonsen^  in  consequence  of  disagreement  between  the  parties, 
about  the  end  of  June  or  beginning  of  July  ffUowiog. 

Bvidenoe  was  c^tnn  to  shew  what  defendant's  business  was 
worth,  and  STidence  to  shew  tliat  the  plaintiff  was  not  very  well 
skilled,  in  common  law  practice.  It  did  not  appear  when  plaintiff 
was  admitted  as  an  attorney. 

It  was  o|]jecte4  that  notwithstanding  this  agreement,  the  plain- 
tiff had  no  right  to  any  remuneration  during  the  time  that  he  was 
a  clerk  under  articles. 

The  learned  Judge  held  that  if  the  agreement  was  as  stated,  the 
plaintiff  would  have  a  right  to  recover  something  according  to  the 
Talue  of  bis  services. 

The  defendant  then  opened  evidence  as  to  his  set  off,  upon 
which  the  learned  judge  referred  the  taking  the  accounts  to  an 
arbitrator,  and  left  it  to  the  Jury  to  say  what  amount  of  compen- 
sation the  plaintiff  was  entitled  to,  according  to  the  arrangement. 

The  first  entry  in  the  defendant's  books  made  by  plaintiff,  was 
dated  18th  October,  1858,  and  the  last,  the  27th  May,  1869. 

The  jury  found  for  plaintiff— damages  i&200,  the  question  of  set 
off  being  referred  to  an  arbitrator. 

la  JBastar  Term  Eedee^  Q,  C»  obtained  a  rule  for  a  new  trial  fbr 
misdjreetMMi-<-lst.  In  holding  that  the  plaintiff  was  entitled  to 


reoover  for  his  services  under  a  muuUmm  meruit^  for  the  agree- 
ment was  that  plaintiff  should  become  a  partner,  and  he  had 
voluntarily  abandoned  it,  and  therefore  could  not  reoover  anything 
under  it.  2nd.  In  rnling  that  plaintiff  was  entitled  to  recover  for 
services  during  the  time  he  was  an  articled  clerk  to  the  defendant. 

M,  C.  Cameron  shewed  cause,  citing  Keyt  v.  Harwood,  1  C.  B. 
906;  Emmen»  v.  Eldertar^  18  Jur  21. 

R,  A.  Harrieon  on  the  same  side,  referred  to  PhiU^e  v.  Jofiet,  1 
A.  &  E.  884 ;  Brytmt  ▼.  FligAt,  6  M.  &  W.  114 

Eeclea,  Q.  C7.,  sMd  the  easea  cited  did  dot  apply,  as  Utey  wera 
eases  of  wrongful  dismiseaL  That  the  evidenoe  shewed  the 
arrangement  was  put  an  end  to  by  mutual  coaseot  Tim  oontmot 
was,  that  on  a  given  event  he  should  be  admitted  as  a  partner, 
and  should  have  a  fixed  proportion  of  the  profits  of  the  business. 
He  never  became  a  partner,  and  agreed  with  the  defendant  to  pot 
an  end  to  the  arrangement,  consequently  he  had  no  right  to  re- 
oover. He  cited  Wkyatt  v.  JVWrsA,  4  U.  C  Q.  B.  486;  PanuU  v, 
Martin,  6  U.  C.  C.  P.  478;  Taylor  v.  Bremer^  1  M.  A  S.  290. 

BnAFXR,  C.  J.— The  understandlBg  between  the  plaintiff  and 
defendant  as  admitted  by  both  sides  at  the  trial,  and  whielt  formed 
the  basis  of  tha  plaintiff's  demand,  was  this  as  I  gather  from  the 
evidence: — that  the  defendant  being  a  practising  attorney,  took 
the  plaintiff  as  an  articled  clerk,  and  it  was  agreed  tliot  as  soon 
as  the  plaintiff  had  completed  his  service  and  had  been  admitted 
to  practise  as  an  attorney,  he  should  bo  taken  into  partnership 
with  the  defendant,  and  should  receive  one-fourth  of  the  profits  of 
defondant's  business,  to  be  oompnted  from  the  oommeneement  of 
plaintiff's  service  under  the  articles  to  defendant.  But  two  or 
three  months  after  the  expiration  of  the  service,  the  parties  having 
disagreed,  parted  by  mutual  consent.  The  articles  expired  in  tho 
vacation,  the  plaintiff  and  defendant  finally  separated  some  weeks 
after  the  first  day  of  the  following  terra,  but  it  did  not  appear 
whether  plaintiff  was  at  that  time,  or  since,  admitted  to  practise 
as  an  attorney. 

So  far  as  is  shewn,  all  parties  seem  to  have  overlooked  the 
Stat  22  Geo.  II.,  ch.  46,  which,  together  with  the  enactments 
respecting  exactions  of  the  occupiers  of  locks  and  weirs  upon  tho 
Thames,  for  regulating  the  asrtae  of  bread,  for  preventing  tbe 
distemper  spreading  among  homed  eattie,  makes  regulations  in 
respect  to  attorneys  and  solicitors. 

This  act,  though  repealed  in  England  by  fi  ft  7  Yic,  oh.  78, 
continues  in  force  in  this  provinoe. 

In  the  case  of  Tenek  v.  BoherU,  Had.  ft  €k1.,  or  6  Mad.  146  n., 
it  seems  to  liave  beOn  considered  that  an  attorney  who  forms  a 
partnership  with  an  unqoaiified  person  oame  within  the  act,  and 
also  that  an  unqualified  person  assisting  in  the  business  and 
sharing  in  the  profits  was  to  bo  oonsiderMi  as  a  partner,  as  tho 
necessary  result  was  to  enable  him  to  praotise  as  an  attorn^  for 
his  own  profit  In  re.  JaeJteon  v.  ITood;  1  B.  ft  C.  270,  is  also  a 
very  strong  ease  to  shew  how  the  Court  of  Queen's  Beach  view 
such  a  proceeding.  I  may  also  refer  to  Sx  parte  Wkalion,  6  B.  ft 
A.  824;  Inre,  Ciarke,  8  D.  ft  R.  260;  In  rt.  leaaceon,  8  Moore, 
214,  822;  In  re.  Oarbuti,  2  Bing.  74;  Sierry  v.  CU/ion,  0  C.  B. 
110. 

The  case  of  WUliame  v.  Jonef,  6  B.  ft  C.  108,  is,  I  apprehend, 
in  principle  fatal  to  the  plaintiff's  claim  for  services  while  such 
an  agreement  existed,  at  least  during  such  time  as  elapaed  before 
he  WIS  admitted  as  an  attorney.  Scott  v.  MiUer,  6  Jur.  N,  S. 
888,  shews  the  law  is  the  same  under  the  6  ft  7  Vic,  though  the 
facts  did  not  sustain  a  charge  of  violating  its  provisions. 

This  objection  to  tbe  plaintiff's  recovery  was  not  taken  at  the 
trial  or  on  the  argument.  Whether  advisedly  foregone  or  no,  tbe 
Court  can  neither  overlook  nor  permit  an  arrangement  ao  plainly 
contrary  to  the  policy  of  the  Statute  reguiatiag  attorniee  to  be 
treated  as  binding,  or  as  capable  of  furnishing  a  substratum  for 
an  implied  promise  to  pay  for  services  actually  rendered  in  part 
performance  of  it. 

Whether  anything  that  took  place  aAer  the  plaintiff  was  ad* 
mitted  an  attorney  can  uphold  a  claim  against  the  defendant,  we 
are  not  called  upon  to  enquire. 

Tho  rule  muat  be  made  absolute  without  coets. 

RiOMABDs,  J.,  and  Hiuabtt,  J.,  ooncurzad. 

Per  CVr.^Rule  nbeoluto  witbout  costs 
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J^parttd  2iy  TaouAS  Hoooikk  IS^q.,  L.L.B.,  Barritter-al-law. 

BUCKLKT  T.    RtAN. 

Ad  abeiiihing  ngiitraUon  of  JttdgmgnU.  24  Vie.  cop  i\—constructum  nf  i.  11«~ 

Utinapeetivt  0tet.  * 

Th*  wordii  *'toit*'  or  *' action"  In  tUt.  34  Vk.,  rap.  41,  m«.  11,  mean  rolt  or  aetlon 
to  which  a  jndgmant  creditnr  Is  a  party,  not  tha  original  action  or  salt  In 
which  the  jiMlKnient  la  recovered. 

Therefore.  Aeid,  where  plaintiff  rvoovered  a  Jndffment  on  6(h  Jane.l866L  refrfstered 
H  on  th«  fellowinf  day.  deftndant  being  then  the  owner  of  certain  land  In  lb^ 
whk^  land  the  Jodgment  debtor  eubeeqnently  conveyed  to  dnlrndant;  that  aa 
there  was  no  anit  pi>ndlng  on  the  18th  Ui^,  1861,  when  etat.  24  Vic.  cap.  41. 
came  luto  fiirce  In  nrspeet  of  the  jndgment  or  the  land  affected  by  It,  In  which 
plaintiff  waa  •  party,  e  bill  by  plaintiff,  aeeUng  to  eliarge  the  land  was  not  sna> 
talnahle. 

Spraook,  V.  C. — The  bill  sets  out  s  jadgment  recovered  by  the 
plaintiff  against  Ryan,  on  the  6ih  June,  1866,  and  registered  on 
the  sixth  of  the  same  month  ;  thai  Ryan  was  at  the  time  the  owner 
in  fee  of  a  certain  parcel  of  land  described  in  the  bill,  and  that 
the  jadgment  was  re-registered  on  the  8th  April,  1859;  that  Ryan 
on  the  4th  July,  1856.  conveyed  the  said  parcel  of  land  to  defend- 
anta  Wilson  and  Drewry,  and  that  the  conveyance  to  them  was 
registered  on  the  8Ut  of  same  month. 

The  bill  was  filed  on  the  24th  July,  1861,  and  the  question  arises 
under  the  Act  of  last  session  (24  Vic.  cap.  41,)  repealing  the  law 
relating  to  the  registration  of  judgments  in  Upper  Canada. 

If  tba  Act  had  closed  with  the  10th  section,  I  apprehend  the 
effict  would  have  been  that  lands  would  upon  the  passing  of  the 
Act  have  ceased  to  be  affected  by  the  registration  of  judgments 
except  in  the  language  of  Lord  Tentf  rdon  in  SurtUM  v.  EUUon^  9 
B.  &  C.,  752,  in  *- transactions  passed  and  closed,**  and  to  sustain 
anils  thereupon,  which  in  the  language  of  Tindal,  C.  J.,  in  Kay  v. 
Ooodwin,  6  Bing.  576,  **and  commenced,  prosecuted,  and  closed, 
whilst  it  was  an  existing  law.*' 

The  11th  section  qualifies  the  general  effect  of  the  repeal  of  the 
pre-existing  law,  and  saves  from  its  application  all  suits  and  ao> 
tions  pending  on  the  18(h  May,  1861,  (the  day  of  the  passing  of 
the  Act,)  in  which  any  judgment  creditor  was  a  party. 

Tho  plaintiff  reads  these  words  as  applying  to  the  original  suit 
in  which  the  judgment  was  recovered  and  regiatered,  but  to  that 
suit  no  judgment  creditor  was  a  party  in  the  sense  in  which  the 
words  are  obviously  used  in  the  statute.  The  plain  meaning  is — 
a  party  m  a  judgment  creditor.  If  it  had  been  meant  to  apply  to 
the  original  suit  the  ordinary  proper  words  to  have  been  used 
wonid  have  been  **any  action  in  which  judgment  has  been  recov- 
ered.** The  use  of  the  word  **suit**  rTso  seems  to  negative  its 
application  to  the  original  action  at  law,  and  to  show  that  what 
was  meant  was  any  action  at  law  or  suit  in  equity  in  which  a  judg- 
ment creditor  as  such  was  made  a  party. 

I  think,  therefore,  that  there  being  no  suit  pending  on  the  18th 
May,  1861,  in  respect  of  this  judgment,  or  the  lands  affected  by 
it  in  which  the  plaintiff  was  »  party,  the  bill  is  not  sustainable. 

Per  Cvr.-^BLll  dismissed. 


CHAMBERS. 


{Rfptrttd  bjf  IloBT.  A.  BAiutisov,  Baq.,  ilarriitervfrZate.) 

NOILL    XT   AL.    V.    PxtL. 

Aaaignm^nlnfehiMUdi  for  Urufi  fifertdilor9-~Qins(ilerotinn—Deter^)H(m  qfffoodt 
— Affidavit  qf  btmajidt*  brfort  wftfim  to  bt  noom — Addition  qfius^ffue. 

The  Oonaol.  Sut  U.  0.,  cap.  45,  respecting  mortgage  and  salea  of  peraonal  pro- 
party,  does  not  reonlre  a  money  cntiekleratton. 

An  aasignment  for  the  general  henefii  of  creditora,  iis  flir  ae  the  sflbeta  will  ffo 
in  the  discharge  of  the  aMignor^a  liability  to  them,  together  with  the  accept- 
ance of  the  trust  by  the  asdjcnoes,  who  swrar  they  are  creditors,  Is  a  taflldent 
eonrideratlon  to  support  the  aarlgnrnvnt. 

An  aMlgnment  of**  all  the  f^toek  in  trade,  nitrehandlse.  goods  and  efleeta,"  in  the 
**  Khop  occupied  by  tlie  amlgoor.  situate  on  the  wtuth  side  of  King  street.  In  the 
dty  of  Tor«inU>,  and  known  and  numbered  77.  which  mM  grwidfi  and  chattels 
am  particnlitrly  mentluned  In  the  hchnlule  annexed  b6reti»  end  mark*^  A  :** 
which  Rcht-dule  beiitna  •'  stock  In  workshops."  end  goea  on  deScriUng  what  Is 
thereto;  and  next  dt  scrilK**  whnt  is  In  thn  fhmt  store. 

Held  sufficient  tt  jpu*  not  only  what  was  eontali*ed  in  the  front  phap  trst  des- 
cribed, hut  what  was  contained  in  a  oonttnuous  shop  oonslsling  of  the  fkont 
atora  and  two  workshops 


•  1<41>  iwt  of  pwpamd  SBoaldlag  "—hid  a  snlBalaat  and  fall  deaniptioa  under 

the  statute. 
It  la  no  otgeotloa  to  the  affldavlt  of  bona  lldea  that  it  ta  awom  befbrs  a  oomal^ 

sioner  who  waa  the  genttoman  tbat  praparad  tha  aastgnmaat. 
'*  Secretary  uf  the  Uo^d  of  Arta  and  ManuiaetuiM"— AcU  a  sufficient  addition 

under  tlie  statute. 

[Chambers,  Norember  18,  IWl.J 

This  was  a  summons  issued  on  application  of  the  Sheriff  of  York 
and  Peel,  calling  on  William  Edwards  and  John  Sterling  as 
claimants,  and  on  the  plaintiffs,  to  appear  and  show  cause  why 
they  should  state  the  nature  and  particulars  of  their  respectivo 
claims  to  the  goods  seised  by  the  Sheriff,  under  a  fi.  fa.  in  thia 
cause. 

The  parties  appeared  on  the  9th  November,  1861,  and  called 
upon  Draper,  C.  J.,  on  the  consent  of  the  plaintiff  and  the  olaim- 
ants,  to  dispose  of  the  merits  of  the  claim  and  to  determine  the 
same  in  a  summary  manner,  under  Consol.  Stat  U.  C,  eh.  80,  88. 
8&8. 

The  facts  sufficiently  appear  ie  the  judgmeal  of  the  learned 
Judge. 

Dbapbb,  C.  J. — The  claimants  set  up  a  deed  dated  17th  Sept 
1861,  between  defendant  of  the  first  part  and  William  Edwards, 
Secretary  of  the  Board  of  Arts  and  Manufactures,  and  John  Ster- 
ling, of  the  same  place,  boot  and  shoe  maker,  of  the  second  part, 
which  witnessed,  that  for  the  purpose  of  satisfyiog  his  creditors 
as  for  as  his  estate  and  assets  would  enable  him  to  do  so  equally, 
share  and  share  alike,  defen  Jant  assigned  to  the  claimants  "  all 
the  stock  in  trade,  merchandise,  goods  and  effects,  now  contained 
in  the  shop  occupied  by  the  said  party  of  the  first  part,  situate 
on  the  touth  side  of  King  street,  in  the  city  of  Toronto,  and  known 
as  and  numbered  77  Ring  street  west,  and  which  said  goods  and 
chattels  are  particularly  mentioned  in  the  scliednle  annexed  here* 
to  and  marked  A  ;**  also  some  goods  in  Hamilton  not  in  question 
on  this  application,  **  and  all  his  household  furniture  specified  in 
the  schedule  hereunto  annexed,  marked  C,  contained  in  the  house 
occupied  by  him,  numbered  77  on  King  street  west,  in  the  said 
city  of  Toronto:*'  to  hold  npon  the  trusts  following:  IsL  To  sell 
the  same  in  such  manner  as  they  shall  think  proper,  for  the 
benefit  of  the  creditors.  2nd.  Out  of  the  proceeds  to  pay  the 
costs  and  expenses  of  the  assignment  and  the  carrying  out  the 
trusts.  8rd.  To  pay  the  residue  to  the  creditors,  in  equal  pro- 
portions, share  and  share  alike,  so  far  as  the  same  may  extend  in 
payment  and  discharge  of  their  i^spective  claims,  without  prefe- 
rence or  priority  to  any  of  them.  Power  was  given  to  the  assignee 
to  compromise  with  any  debtor  of  the  defendant,  or  with  any  of 
the  creditors,  **  so  as  the  other  creditors  of  the  said  pArty  of  the 
first  part  (the  defcndnnt)  {-hafl  not  be  prejudiced." 

In  the  affidavit  of  William  Edwards,  one  of  the  assignees,  he  is 
described  in  the  deed  by  way  of  addition,  na  *'  Secretary  to  the 
Board  of  Arts  and  Manufactures.** 

In  the  schedule  A,  one  part  of  the  stock  was  headed  **  stock  in 
workshop,**  and  then  followed  the  description  and  value,  com- 
menoiDg,  **  14,415  feet  of  prepared  moulding,  $494  84."  Then 
another  part  is  headed  **  front  store  west  side,*'  another  **  west 
window,'*  anoifaer  **  east  window.*' 

According  to  a  plan  of  No.  77,  it  seems  the  dwelling  house  is 
above  the  front  shop,  directly  behind  which  is  a  **  workshop,** 
separated  trtm  the  front  shop  partly  by  a  brick  wall,  and  the 
centre,  being  half  the  whole  width,  by  a  temporary  board  partition 
through  which  is  a  door,  and  behind  this  again  is  a  joiner*s  shop, 
being  another  workshop,  over  this  is  a  gilding  shop.  The  two 
workshops  arc  sepaiated  by  a  brick  wall,  throngh  which  there  is 
a  door. 

A  paper  purporting  to  be  signed  by  three  creditors  of  defen- 
dant a88ontiiig  to  the  as«:ignment  was  put  in,  but  there  was  no 
proof  that  It  was  executed,  or  that  the  parties  whose  names  were 
thereto  were  creditora  of  defendant.  The  sssignees  made  an  affi- 
davit that  they  were  creditora  of  the  defendant,  the  first  to  the 
amount  of  £25,  the  other  to  the  amount  of  £3  4s.  4d. 

This  WAS  the  claimant' ;<  cise. 

For  the  execution  creditors  it  was  objected — 1st.  That  no  con- 
sideration nppciirs  for  mnking  an  assignment,  nor  does  it  appear 
that  the  nitsignees,  or  cither  of  them,  were  creditors. 

The  statute  does  not  require  a  money  consideration ;  and  the 
payment  of  creditots  as  far  as  tbe  effects  will  go  in  diaohaige  of 
the  defSpndant's  liability  to  them,  together  irith  the  ttceeptance  of 
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tb«  trutft  by  the  aMignctt,  who  swMr  tbejr  sre  oreditnra,  18,  hi  my 
opinion,  a  anffioient  consideration  to  sap  port  the  assignmeuL 

2nd.  No  proper  conyeyance  appears  thereby,  nor  does  it  appear 
that  anything  was  conveyed. 

It  is  sufficient  to  read  the  deed  to  answer  this  objection.  It 
states  that  defendant  hath  assigned  and  **  now  doth  assign"  all, 
Ac. 

8rd.  That  it  is  not  shewn  whose  property  is  conveyed. 

This  objection  is  extremely  hypercritical,  as  a  perusal  of  the 
whole  instrnment  will  show-  Unless  the  property  conveyed  by  the 
deed  be  defendants,  what  right  have  the  execution  creditors  to 
seise  it  The  identity  of  the  property  seized  with  that  claimed 
under  the  assignment  is  not  in  dispute. 

4th.  Ail  goods  now  seised,  which  were  in  the  workshops  at  the 
date  of  the  asttignment,  are  not  conveyed  thereby.  If  this  means 
that  there  were  goods  seised  not  mentioned  and  described  in  the 
aehedules,  then  the  objection  is  good.  As  to  such  goods  the 
Sheriff  will  proceed. 

5th.  The  description  of  goods  in  the  sehedole  and  aasignment 
is  bad  under  the  statute. 

This  objeetiott  was  argued  on  two  grounds.  First,  that  the 
assignment  conveyed  sueh  goods  as  were  in  the  front  shop,  not  in 
the  workshope,  or  either  of  then.  Second,  that  the  goods  them- 
selves were  insufficiently  described. 

As  to  the  first,  the  assignment  speaks  of  **  all  the  stock  in  trade, 
merchandise,  goods  and  effects*'  in  the  **  shop  occupied  by  the 
defendant,  situate  on  the  south  side  of  King  street,  in  the  city  of 
Toronto,  and  known  and  numbered  77.*'  Without  the  aid  of  a 
ecbedule,  there  might  be  some  difficulty  in  holding  these  words 
sufficient  to  cover  the  workshops  as  well  as  the  shop  in  which 
goods  were  sold  ;  but  the  assignment  proceeds,  '*  which  said  goods 
and  chattels  are  particularly  mentioned  in  the  schedule  annexed 
thereto  and  marked  A,'*  which  schedule  begins  **  stock  in  work- 
shops,*' and  goes  on  describing  what  is  therein,  and  next  describes 
what  is  in  the  **  Front  Store."  Taking  the  two  together,  I  have 
so  doubt  all  the  stock  and  goods  in  the  continuous  bhop,  consist- 
ing of  the  front  store  and  the  twb  workshops,  patised.  As  to  the 
other  difficulty  raised,  nothing  is  shewn  exterior  to  the  language 
used  to  support  it  I  cannot  see  that  **  14,416  feet  of  prepared 
moulding"  is  not  a  sufficient  and  full  description  of  the  article  that 
the  same  may  be  thereby  readily  and  easily  known  and  distin- 
guished. And  the  same  answer  may  be  given  to  the  other  articles, 
as  to  which  was  contended  the  description  was  insufficient.  In 
most  instances  then  was  quantity  fn  all  the  nature  and  quality  or 
some  descriptive  characteristic  ex.  gr.  **  crown  and  plate  glass," 
and  in  all  likewise  locality. 

7th.  '*  The  affidavits  bad  because  sworn  before  Mf.  Leys." 

These  are  the  very  words  of  the  objection.  The  affidavits  of 
the  two  assignees  and  of  the  subscribing  witness,  were  sworn  be- 
fore Mr.  Leys,  who  is  a  duly  authorized  Commissioner.  The  ob- 
jection is  that  the  assignment  was  prepared  by  him.  Bat  the 
btatute  gives  no  colour  for  such  an  objection,  nor  is  there  any  rule 
of  court  on  the  subject ;  nor  indeed  could  there  be,  for  the  ma- 
king assignments,  mortgages,  or  bills  of  sale  of  chattels,  is  not  a 
proceeding  of  which  per  «e  the  courts  take  cognizance. 

9lh.  **  The  affidavit  of  justification  not  sufficient,  in  not  shewing 
that  the  sale  at  Ume  of  execution  was  bona  fide," 

I  give  the  words  here  also.  The  affidavit  is  sworn  on  the  same 
day  as  the  deed  was  executed.  Each  assignee  swears  that  **  the 
deed  of  assignment  or  conveyance,  and  the  sale  and  assignment 
therein  mentioned  and  thereby  made,  ara  respectively  bonafide^ 
and  for  good  consideration,  as  set  forth  in  the  said  conveyance." 
The  argument  is,  that  at  the  time  of  execution  the  assignment 
may  have  been  fraudulent  though  by  some  unexplained  ciroum- 
staiices  it  may  have  become  bona  fide  at  the  time  of  swearing  the 
affidavit  If  I  could  bring  myself  to  adopt  and  act  in  the  spirit  of 
such  an  objection,  I  should  be  inclined  to  hold  it  badly  taken, 
because  properly  speaking  there  is  no  **  affidavit  of  justification," 
words  having  a  widely  different  legal  meaning,  and  because  the 
words  **  at  time  of  execution**  might  by  remote  possibility  refer  to 
the  plaintiff's)!. /a.  and  not  to  the  execution  of  the  assignment 


Bat  I  disclaim  any  raeh  mode  of  arprument  and  rest  my  decision 
in  favour  of  the  sufficiency  of  the  affidavit  on  the  plain  and  un- 
atrained  meaning  of  the  words  used. 

The  last  objection  is,  that  Edward's  description  is  not  the  cor- 
rect one.  This  was  explained  to  refer  to  the  affidavit  of  the  bona 
fide*9  of  the  assignment  in  which  he  ie  described  as  ^*  Secretary 
of  the  Board  of  Arts  and  Manufactures."  He  has  the  same  00* 
dUiom  in  the  assignment,  and  the  deeeription  being  the  same  in 
both  we  may  safely  assume  **  constat  de  person^."  As  to  its  suffi- 
ciency as  an  addition  our  statute  does  not  require  any,  differing 
from  the  English  statute  passed  for  a  similar  object 

I  decide  therefore  in  favour  of  the  claimants,  except  as  to  any 
goods  falling  within  the  remarks  made  upon  the  fourth  objection. 
In  effect  I  am  strongly  inclined  to  think  that  the  execution  credit- 
ors anticipated  thia  result  and  preferred  taking  their  chance  of  an 
adjudication  at  Chambers  to  the  more  expensive  proceedings  of 
an  issue  and  trial  by  jury. 

COUNTY    COURT   CASES. 

(Ib  Um  County  Court  fbr  th«  Unttad  OounUas  of  Ftootonae,  Leonox  and  Addlng- 

ton,  beforo  hi>  Hooor  Judge  MACXixnE.) 


MULHOLLAXD  T.  MoBLXT. 

AeUan  on  a  NaU—I^a,  t^fwunU—N^oeuUx  far  produeiion  0/  yioti^—OimuHtm 
omntt    PUa,  Jlifmeiil^Neoeetiig/or  mumpmb  at  to  amoutd  qf  Ptaiud^^e  do- 

la  «D  Mtlon  on  a  promlnocj  not*  though  th«  nuking  of  the  note  be  admitted  fbr 
Inetence  by  a  plea  of  payment,  yet  plaintiff  must  produee  the  note  befora  hav- 
ing his  ▼eraioc  reeorded. 

In  an  action  on  the  eommon  eminti  Ibr  OMNiey  paM,  money  lent  Rooda  eoM.  Ac, 
the  plea  of  payment  admita  only  that  eoawthiag  not  asDertain^d  wai  doe  In 
reqteet  of  the  eauaee  of  action  aued  upon,  leavlag  plaintiff  to  pruve  the  predae 
anouiit. 

Partleulara  of  demand  are  no  part  of  the  daelatatiim,  and  are  not  adnltted  by  a 
plea  of  p^mant  on  the  record. 

The  first  count  in  the  declaration  was  upon  a  promissory  note 
made  by  defendant  for  $286. 

The  second  count  was. upon  another  promissory  note,  made  bj 
the  defendant  for  $225  22. 

There  were  also  common  counts  for  money  paid,  lent  and 
advanced,  and  for  money'  had  and  received,  goods  sold,  and  an 
account  stated  and  interest 

The  defendant  pleaded  one  plea  only,  namely,  payment  before 
action  to  the  whole  declaration. 

The  following  particulars  of  plaintiff's  claim  were  annezed  to 
the  record : — 

To  paid  your  note  due  27th  November,  1859 $215  44 

Interest  on  same 28  65 

To  paid  your  note  due  27th  May,  1860 225  22 

Interest  on  the  same .\.       17  48 

To  paid  your  note  doe  27th  November,  1860 285  00 

Interest  on  the  same 11  75 

$728  40 
Credits,  composed  of  sundry  items 420  57 

Balance  due  plaintiff. $208  92 

There  was  no  special  count  applicable  to  the  first  promissory 
note  mentioned  in  the  particulars. 

The  cause  was  tried  at  Kingston  before  Judge  Mackenste,  at  the 
sittings  of  the  court  in  September  last,  18t>l. 

At  the  trial  the  learned  counsel  for  the  plaintiff  contended  that 
he  was  not  bound  to  produce  the  two  notes  declared  upon  at  the 
trial,  as  the  plea  of  payment  admitted  them.  He  alao  declined  to 
give  any  etidence  on  the  cummon  counts,  contending  that  as  the 
particulars  of  the  plaintiff's  claim  had  been  served  in  detail  upon 
defendant's  attorney,  and  were  annexed  to  the  record,  that  under 
the  plea  of  payment  the  amount  of  $298  92  cents  was  admitted, 
and  that  It  was  unnecessary  for  him  to  produce  the  notes  specially 
declared  upon,  or  to  give  any  e? idence  on  the  common  counts. 
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The  Judge  tlioaght  timt  Hm  plea  of  pftynent  dfd  in>I  operate  m 
m  admission  of  the  eorfectness  of  tbe  plaiotHf' s  paKtcntars,  al- 
tboogh  it  admitted  that  somethiag  was  doe.  He  thought  that  the 
-plaltttlff  was  Bot  ia  a  better  poeilioo  than  if  the  defeodaiit  allowed 
J«dgmeat  by  default,  in  whieh  case  tone  andsnoe  wonld  be  re- 
qoirMl  to  be  given  to  proTa  tbe  eorreetDees  of  the  olaim  under  the 
ncMmaoB  cowits.  Ho  thoaglit  the  plidntif  iheald  show  how  innoh 
^  paM  on  aoMvnt  of  tba  defendant,  as  to  tke  first  item  in  the 
partionlam. 

The  eomisel  fbr  defsndant  proposed  tirat  a  Terdiet  should  paM 
for  the  plainttir  for  $62  17  oents,  batng  the  balance  between  the 
amounts  and  intereei  of  the  two  pvtMnieeory  notes  speeiallj  de- 
clared on,  and  the  amount  ersdited  in  the  partionlars.  Tbe  ooun- 
sel  for  the  plaintlir  refused  to  eonsenC  to  su^  a  verdiot,  as  he 
thought  that  the  plaintiff  ws^  entitled  to  a  ^rerdlet  for  $298  92  ota. 
as  made  up  in  the  partieulars. 

Under  these  oiroumstanoes  the  Judge  non-soited  plaintllT,  with 
leave  voaarved  to  him  to  move  in  term  to  set  the  noB«0nit  aside,  and 
to  enter  a  Tordiet  for  the  plaintiff  for  $396  92  oenls,  in  the  event 
of  the  ruling  of  the  Judge  being  wrong. 

In  Ootober  Term  1861,  A,  S,  Morria  obtained  a  rule  nm  to  set 
the  non>snit  aside,  and  to  enter  a  verdict  for  the  plaintiff  for 
$208  92  cents,  pursuant  to  leave,  or  for  a  new  trial  on  the  ground 
of  misdirecdon. 

2>.  Maearow  showed  cause. 

A.  8,  Kirkpairiek  supported  tbe  rale. 

Maokbhsib,  Judge  Go.  C. — There  are  some  Eogllsh  eases  which 
oountanance  the  position  taken  by  the  plaintiff  at  the  trial,  in  re- 
ference to  the  non-production  of  tbe  notes  declared  on ;  but  the 
ansii  do  not  appear  to  ba  uniform  in  this  reopaet 

Interest  on  the  notes  was  claimed  in  the  plaintiff's  partimiffars. 
And  tbe  English  cases  decide  that  the  notes  must  be  produced 
befoM  intarsat  ean  be  reoovarad. 

In  this  country  some  of  the  Judges  require  that  tbe  notes  or 
bills  must  be  filed  in  the  oonrt  before  the  recording  of  the  verdict, 
and  others  do  not.  Tbe  non-filing  of  notes  and  auob  papers  apon 
which  judgment  pass  leaves  a  door  open  for  mischief  and  trouble. 
It  is  a  bad  practice  and  should  not  be  allowed.  Evils  arising  out 
of  it  l^ve  have  been  disclosed  in  this  court  before  me  once,  and 
in  tbe  Dirisioo  Coiirt  more  than  once.  8noh  notes  some  way  or 
other  have  found  their  way  into  irresponsible  hands,  and  parties 
have  been  sued  upon  them  a  second  time.  True  the  nefarious  at- 
tempts had  been  defeated  by  trouble  and  expense,  unfortunate 
defendants  having  to  pay  a  seoond  bill  of  eostsT  la  this  oonrt, 
unless  otiierwise  deeided  by  an  appellate  JuiisdiotioBy  it  will  he 
necefli»ary  to  file  such  notes  and  such  papers  before  tbe  recording 
of  the  verdict 

As  to  the  other  point,  whether  tbe  plea  of  payment  admits  the 
aorrectness  of  tbe  plaintiff's  bill  of  particulars  annexed  to  the 
record  or  not,  I  have  not  been  able  to  briog  my  mind  to  adopt  the 
view  of  tbe  matter  as  urged  on  behalf  of  the  plaintiff  at  the  trial 
and  upon  the  argument  in  banc. 

Tlie  plea  of  payment,  like  other  pleas  which  do  not  deny  tbe 
cause  of  action  set  forth  in  the  declaration,  implicitly  admits  tbe 
aotttract  or  cause  of  action  declared  upon,  and  that  the  pimntiff  is 
entitled  to  recover  something.  When  pleaded  to  tbe  common 
counts  it  admits  some  contract  of  the  nature  deolared  en,  but  does 
not  admit  a  particular  amount,  or  particular  items,  |r  a  bill  of 
items. 

I  find  it  laid  down  in  tbe  last  edition  of  Arebbold's  Practice, 
page  1888  **  That  tbe  particulars  are  not  to  be  oooaldered  as  in- 
corporated' in  the  declaration,  nor  do  they  form  any  part  of,  nor 
can  they  have  the  effect  of  a  pleading ;  nor  ean  they  be  looked  at 
with  a  view  to  constme  the  pleadings ;  the  pfalntlff  may  apply 
them  to  any  eonnt  in  flie  declaraUen  to  whidh  tliey  an  appHeable.*' 

In  a  note  In  Harrison's  Common  Law  Procedure  Acts  and  Rules, 
at  page  263,  I  ftnd  tbe  following  observations :  **  The  office  of  a 
new  aaeignment  is  particularly  to  explain  that  which  is  left  am- 
biguous on  tbe  face  of  tbe  declaration  owing  to  its  generality. 
Particulars  of  demand  have  tbe  same  effect,  though  they  form  no 
part  of  tbe  record.    One  object  of  a  btU  of  particulam'is  to  con- 


trol the  generality  of  the  declarati«a.  The  chief  object  of  a  bill 
of  particttlaro  is,  to  give  oubetaatial  infbrmation  to  tlie  defendant 
of  plMotiff 's  demand,  and  in  order  to  limit  the  proof  of  the  latter 
to  the  cause  of  action  in  the  declaration  mentioned." 

In  tbe  case  of  lUttatU  v.  BM,  10  M.  ft  W.  889,  Lord  Abinger, 
C.  B.,  said : — **  It  is  perfectly  novel  to  say  that  a  fdea  is  conatmed 
by,  or  has  any  reference  to  a  bill  of  particulsrs.  Tbe  plea  is  to 
the  declaration,  and  to  nothing  but  the  declaration." 

In  the  present  declaration  it  is  alleged  on  the  common  counts, 
in  general  terms»  that  (he  defendant  is  indebted  to  plaintiff  for 
money  paid,  for  goods  sold,  for  money  lent,  for  money  had  and 
received  for  plaintiff^s  use;  and  for  interest  and  upon  an  account 
stated.  All  then,  that  the  plea  of  payment  admits  is  those  gene- 
ral allegations  in  tbe  declaration,  and  that  tomething  is  due  or 
claimed  on  them.  It  does  not  admit  the  bill  of  partieulars,  nor 
any  item  in  it,  or  any  particular  amount  to  be  doe.  The  plaintiff 
cannot  be  better  off  with  a  plea  of  payment  on  tlie  record  than  he 
would  be  if  the  defbndant  had  pleaded  no  plea  at  all.  In  this 
respect ;  a  plea  of  payment  to  the  common  counts,  adnits  no  more 
than  a  Jndgmeat  by  default  wonld  admit. 

In  Chitty  General  Practice,  vol.  8,  page  878, 1  find  the  law  laid 
down  thus— ^*  The  snflbring  Judgment  by  deHante  ^except  in  debt) 
only  admits  the  precise  allegations  in  the  deolaratioa,  and  thoA 
something  is  due  or  claimable ;  and  where  tbe  declaration  is  gene> 
ral,  as  for  work,  and  labour,  and  materials,  the  defendant  on  a 
judgment  by  default,  is  at  Uberty  to  crosa-axamiae  the  plaintiffs 
witnesna,  who  are  called  to  prove  the  work  done  as  to  whether 
tiie  work  sworn  to  by  them  was  or  was  not  done  on  the  defendant'a 
retainar." 

In  the  case  cf  WtlHum^.  CaofMr, 8  Dowl.  SM,  Parke,  B.amd— 
**  A  Judgnteat  by  delhult  admiu  eoniethiag  to  be  dna,  Imt  dispatea 
the  amount." 

It  seems  then,  that  in  aotfon  cf  assumpsit  for  goods  sold,  or 
work  done,  or  money  paid,  a  plaintiff  is  not  in  strietoess  relieved 
by  a  judgment  by  default  from  the  necesdty  of  proving  the  deHr- 
ery  of  each  article,  or  the  extent  of  the  work  done,  or  the  par- 
ticular sums  of  money  paid ;  though,  certainly,  in  practice,  when 
a  defendant  has  not  by  plea  denied  the  plaintiff's  action,  there  la 
generally  a  strong  feeUog  on  the  part  of  the  jury,  when  executing 
a  writ  of  inquiry,  to  be  satisfied  with  slighter  evidence  than  on  a 
trial. 

In  England  when  Judgment  by  default  is  signed  on  the  common 
counts,  the  amount  due  to  the  plaintiff  in  respect  of  the  same  is 
ascertained  by  means  of  a  writ  of  inquiry. 

In  Upper  Canada  snob  amount  is  aaoerftaiaed  at  the  Assisea  or 

at  the  sittings  of  tbe  County  ConrU  hj  a  jury,  in  the  form  of 
assessment  of  damages.  . 

I  cannot  see  how  the  15tb  section  of  tbe  Common  Law  Proce- 
dure Act  can  be  construed  so  as  to  help  the  plaintiff  out  of  his 
difficulty,  as' was  suggested  at  tbe  argument  In  case  a  defendant 
does  not  appear  in  due  time  to  a  writ  of  summons,  with  a  special 
endorsement  of  particulars  on  it,  as  mentioned  in  the  15tb  section, 
tbe  plaintiff  may,  under  the  66tb  section,  sign  final  Judgment  for 
any  sum  not  exceeding  tbe  sum  endorsed  on  tbe  writ.  Alderson, 
B.,  in  Rodway  v.  Luca*,  672,  said,  **  It  seems  to  me  that  tbe  special 
endorsement  allowed  by  tbe  statute  is  of  a  claim  only,  and  tbe 
defendant,''  if  so  disposed,  may  dispute  it  by  appearing,  and  then 
tbe  special  endorsement  assumes  the  form  of  particulars  of 
demand." 

In  the  present  ^ase  an  appearance  has  been  entered,  a  declara- 
tion served,  and  a  plea  pleaded ;  conseqnenlily,  ttie  special  en^ 
dors«ment  upon  the  writ  has  assumed  the  form  of  ordinary 
particulars  of  demand,  which  are  net  affected  by  the  adtion  in 
question. 

I  think  that  the  court  has  no  authority,  under  tbe  etretunstance, 
to  order  a  verdict  to  be  entered  for  tbe  plaintiff  in  tbe  terms  of 
tbe  rule ;  and  according  to  tbe  views  I  have  just  enunciated  there 
was  no  misdirection,  oonseqaenlly  there  can  be  no  new  trial  for 
misdirection.* 


•  OraaMl  for  defendant  aftorwarOs  oooMotod  to  ths  role  bciag  nuulaalaoliite 
tM  a  n«w  trial  on  paymant  ofeotts,  and  tba  role  waa  iMoad  aoeoidlJigly, 
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PRIVY  COUNCIL. 
{FVom  th§    «<  Law  Timet.**) 


(Pnreat— the  W^t  Hon.  I4)rd  Kikmbowx,  Sir  X.  Byax»  and  Sir  J.  Roxxut.) 
BaUK  Of  MOMTRSAL  T.    SIM8ON. 
-AnMT  ^,  jwoardibiy  to  tarn  •/_Ommiit    BUk  ^ii^fimPs  r^almtd  per^ 


A  tmiot  or  cattdlui,  aeeordhig  to  th«  lawi  of  Lower  OtDada  lut  no  power  wltboat 
lesTe  of  tne  oouK  to  mU  hl>  ward't  Inmovalile  property,  nor  my  portion  of  the 
^htfd'a  mined  propertj,  nor  nnj  pert  of  the  noreeble  propertj ,  e&oispt  whet  U 
nonrodnellve  of  revenue,  or  ivf  e  perishable  ehamcter,  and  even  then  he  cannot 
•ell  il  if  It  la  in  the  nature  of  an  heirloom,  aa  to  wblrh  a  hereditary  pretium 
afEKtlDala  ia  attaehnd.  The  burden  Ilea  on  the  tutor  to  show  the  property  sold 
ihlia  within  the  above  deaeriptifcm,  abd  If  he  ikils  to  do  eo  ttie  aale  ia  actnally 
void,  and  not  merely  voldahte.    The  ■ub-tutor'a  dnty  la  to  watdi  over  tbe  tutor. 

This  wt8  an  mppeal  from  a  deeisioB  of  the  Court  -of  Qnoeft's 
Bench  ia  Lower  CMkede. 

The  qQeslion  inroWed  wm  the  e&teiit  ef  tbe  svthority  of  » tutor 
OTor  tbe  inroperty  of  his  -vrerd,  eectirdiDg  to  the  law  of  Lower 
Canada,  whioh  Is  the  old  French  law. 

An  nfiot  nswed  Bleonore  iSmiaeQ  was  bora  ih  18S6,  aad  her 
property  conaisted  of  ahares  \n  the  Bank  erf  Montreal.  She  fa«d  a 
tater  and  anb^tator  regalarly  appointed.  Tbe  tator  aold  theae 
shares  in  1848  and  1849.  Tbe  tafluit,  en  arriving  at  angority, 
institated  proceedin|g8,  and  claimed  the  diTidenda  on  tbe  sbwea 
firoia  tbe  date  of  tbe  alleged  aale,  aeeking  to  treat  the  transfer  as 
^Oid.  The  Coart  ef  Qaeen's  fisiieb  held  that  tbe  tnter  bad  no 
power  to  sell  the  shares.  An  appeal  was  now  broagbt  to  her 
Migesty  in  Cooaeil. 

Tbe  SolieUar-Gmer^  (Pahaer)  and  €,  H  PiMoek  ttt  tiie  appli- 
eants, 

Wickeiu  for  the  respondents. 

Judgment  was  delivered  np. 

Sir  J.  RoMiLLT  (who,  after  stating  the  facts  and  authorities  at 
lengtii,  tbas  snmmed  op  their  resalt) : — After  carefully  examining 
tbe  Tarioos  anthorities  and  the' writers  on  this  subject  prior  to  the 
enactment  of  the  French  Codes,  and  testing  their  opinion  by  tbe 
decided  cases  cited  in  their  works,  we  are  of  opinion,  tbongh 
various  passages  may  be  found  dispersed  through  their  writings 
on  which  arguments  may  reasonably  be  founded  leading  to  oppo- 
site conclusions,  that  no  considerable  or  irreconcilable  diversity  of 
opinibn  appears  to  exist  between  them,  and  that  the  result  of  the 
law,  ao  far  as  it  is  applicable  to  tbe  case  before  vs,  may  be  thus 
stated :  The  tutor's  dn^  is  to  make  an  inventory  of  all  the  pro- 
perty of  his  ward,  and  to  take  an  administrative  care  in  the  pro- 
tection and  management  of  it ;  bat  without  the  sanction  of  a  court 
of  justice  having  been  previously  obtained,  his  power  does  not 
extend  to  selling  any  porlion  of  the  immovable  property  of  bis 
ward,  or  any  portion  of  that  property  which  is  of  mixed  oharacter ; 
and  further,  that  bis  power  Is  also  restricted  f^om  selling  any  por- 
tion of  the  moveable  property  of  tbe  ward,  without  the  interven- 
tion and  preTious  saoction  of  a  court  of  Justice  having  been  first 
obtained,  except  such  portion  of  it  as  is  nnprodnctive  of  revenue, 
and  such  portion  also  as  being  of  a  perishable  character  will 
necessarily  either  cease  to  exist,  or  will,  from  permanent  causes, 
become  deteriorated  in  value  at  tbe  period  of  time  when  the  ward 
shall  attain  bis  majority;  and  even  this  qualified  pow«r  of  dispos- 
ing of  property  of  an  unproductive  character  is  still  further  limited 
by  a  restriction  from  disposing  ef  articles  in  the  nature  of  beirlooma 
as  to  which  an  hereditary />re/t«m  afftctionit  is  attached.  Although 
ibis  is  an  incomplete  statement  of  tbe  law,  it  is,  we  think,  accu- 
rate and  sufficiently  comprehensive  for  the  purposes  of  this  ease. 
It  has  been  contended  on  behalf  of  the  applicant,  that,  as  in  the 
civil  law  the  original  principle  was  that  the  tutor  stood  in  the 
place  of  the  father,  and  was  domlnas  of  tbe  property  of  the  ward, 
and  as  such  had  power  to  (fispose  of  all  of  his  property,  tbe  case 
must  be  considered  as  one  in  which  the  burden  of  proof  lies  on 
tbe  rcHpondent  to  establish  that  the  property  in  question  falls 
within  the  range  of  the  various  classes  of  property,  which,  by 
regulations  made  subsequent  to  the  original  law,  should  be  except- 
ed from  the  general  rule  which  gave  the  tutor  complete  control : 
these  exceptions,  it  is  said,  were  of  throe  aorta :  first,  immoveable 


property ;  and  next,  ^tui  immoveable  property,  which  was  called 
**  immeubles  fieiift  ;**  and  thirdly,  moTeable  property  of  a  peculiar 
value  as  possessing  a  pretium  affectionu,  and  being' in  the  nature 
of  heirlooms  :  that  these  were  the  only  three  classes  of  property 
excepted  from  the  control  of  the  tutor.  That  aH  property  not 
falling  within  one  of  these  three  classes  is  still  snl^ect  to  the 
general  control  of  the  tutor,  and  that  bank  shares  do  not  fell  with- 
in the  description  of  any  one  of  these  classes  ef  property,  atid  eon- 
sequently  that  tbe  power  of  the  tutor  over  them  was  absolnte, 
and  tbe  right  of  the  respondent  to  recover  them  gone.  But  this 
is  not  the  view  we  take  of  this  case :  we  think  that  the  Edict  of 
Gonstantine  changed  the  law  on  this  subject,  and  exempted  all 
property  of  tbe  ward  f^om  the  salesble  control  of  the  tutor,  with 
the  exception  of  the  property  there  mentioned,  and  that  if  the 
matter  had  remained  as  fixed  by  that  edict,  eucb  must  be  con- 
sidered to  have  been  the  law  of  Fnmce  prior  to  tbe  year  1560. 
And  we  also  think  that  the  Ordonnance  of  Orleans  has  only  altered 
the  law  in  this  respect  liy  extending  the  power  of  sale  by  tbe 
tutor  over  tbe  moveable  property  of  tbe  ward  there  specified,  and 
this  only  wiTh  tbe  previously  obtained  sanction  of  a  court  of  jus- 
tice. Although  the  various  authorities  cited  to  us  are  stisceptible 
of  various  meanings,  and  without  some  qualification  of  tbe  gene- 
rality of  their  terms  are  not  entirely  reconeillable,  yet  this  Ik,  we 
think,  the  general  efibet  of  them  ;  and  this  view  is  confirmed  by 
the  cases  cited  and  commented  upon  in  Kuch  authorities ;  as  an 
instance  of  whioh  one  ease  which  was  cited  before  us  may  be 
referred  to,  where  an  oifice  belonging  to  tbe  ward,  which  had 
during  the  vacancy  caused  t>y  the  death  of  her  father  lapsed  to  tbe 
profit  of  the  State,  had  been  disposed  of  by  the  widow  as  the  guar- 
dian of  her  daughter,  the  sale  was  annulled  on  tbe  ground  that  the 
ofllce  was  in  tbe  nature  of  immra6?e  fictif.  But  tbe  case  proceeds 
to  say  :  *<  II  en  serait  de  m^me  s'il  s'agissait  d'nne  chose  purement 
mobillaire,  mals  d*une  grand  valeur,  et  qui  formerait,  pour  ainsi 
dire,  touts  ou  la  majeure  partie  de  la  snooession."  If  this  be  the 
correct  view  of  the  esse,  the  burden  of  the  proof  falls  on  the  appli- 
cant to  show  that  the  bank  shares  fell  within  the  property  which 
BeLisle  as  tutor  was  entitled  tu  dispose  of  without  the  sanction  of  a 
court  of  Justice.  It  is  always  to  be  borne  in  mind  that,  as  the 
wants  and  exigencies  of  society  increase  new  denominations  of 
property  will  come  Into  existence,  to  which  the  observntions  made 
and  rules  laid  down  In  previous  cases  do  not  precisely  apply ;  but 
we  entertain  no  doubt,  upon  a  full  review  of  this  sot^ect,  th&t  tbe 
bank  shares  in  question  do  not  fall  within  any  class  of  property 
which  tbe  tutor  has  power  to  dispose  (^  without  the  sanction  of  a 
court  of  Justice.  It  was  not,  in  our  opinion,  open  to  the  tutor  to 
speculate  upon,  or  to  decide  for  himself  or  for  bis  ward,  whether 
such  shares  as  these  were  likely  to  rise  or  flail  in  value.  We  think 
that  no  distinction  can  be  taken  in  this  respect,  and  so  far  as  the 
power  of  the  tutor  is  concerned,  between  the  shares  in  the  Mon- 
treal Bank  and  shares  In  the  Company  of  the  Bank  of  England, 
and  stock  in  the  English  or  foreign  ftinds,  and  that  the  sale  and 
realisation  of  such  property  requires  tbe  Interposition  and  sanction 
of  a  court  of  justice,  and  the  re-investment  of  tbe  proceeds  in  pro- 
perty producing  a  permanent  income,  according  to  tbe  terms  of  the 
Ordonnance  of  Orleans.  It  has  also  been  argued  before  us,  that 
the  power  of  the  tutor  is,  by  all  the  authorities,  held  to  include 
administration,  and  that  administration  necessarily  includes  sale. 
But  we  dissent  from  that  argument :  we  think  that  tbe  supposition 
that  the  adminstratlon  of  the  affairs  of  a  ward  necessarily  involves 
the  sale  of  any  portion  of  bis  property,  is  one  derived  from  the 
ideas  Which  in  England  attach  to  the  word  **  administration," 
which,  In  its  technical  sende,  applies  only  to  a  legal  pemonal 
representative ;  but  this  is,  in  our  opinion,  wholly  distinct  from 
the  ibnctions  of  a  tutor,  and  which,  in  order  to  avoid  conuftiion,  it 
is  essential  to  keep  distinct.  Administration,  as  applicable  to  a 
tutor,  includes  management,  but  does  not  include  sale,  unless  to 
tbe  limited  and  qualified  extent  already  pointed  oat.  It  is  partly 
(br  this  reason  we  hare  not  thooght  it  necessary  or  desirable  to 
comment  on  tbe  authorities  cited  from  the  decisions  of  tbe  English 
tribunals,  and  tbe  arguments  deduced  from  them  :  they  hnTO  not, 
in  our  opinion,  any  relevancy  to  the  matter  to  be  decided  in  this 
case  Neither  have  we  thought  it  of  any  moment  to  consider  the 
articles  in  the  present  French  code,  or  the  dtauuasieas  ia  tbe  con- 
ferences, which  took  place  whsft  thiiat  code  was  flatted,  esospt  so 
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far  as  tbeae  conferences  iilostrate  aoj  ambiguous  point  in  the 
earlier  law  which  up  to  that  time  obtained  in  the  kingdom  of 
France.     So  far  as  these  latter  have  any  bearing  on  the  subject, 
thej  concur  in  bringing  as  to  the  conclusion  already  stated,  that 
bjr  the  law  of  France  prior  to   that  period,   and  which  is  that 
now  in  force  in  Lower  Canada,  it  was  not  in  the  power  of  the 
tutor  to  sell  the  bank  shares  without  the  assistance  and  sanc- 
tion of  a  court  of  justice.    The  next  question  to  be  considered 
is,  the  effect  of  the  sale  which  has  actually  taken  place,  and  the 
transfer  of  there  shares  to  persons  who  are  strangers  to  the  record. 
It  is  argued  bj  the  counsel  for  the  applicant,  even  on  the  assump- 
tion that  the  tutor  exceeded  his  authority,  still  that  the  sale  was 
good ;    and  that,  assuming  that  the  transfer  ought  not  to  hare 
been  made,  still  that,  being  made,  it  is  ralid,  and  that  the  act  can 
only  be  treated  as  a  ▼oidable  transaction,  and  not  as  one  actually 
Toid,  and  that,  if  it  be  only  Toidable,  the  persons  who  bought  the 
shares,  and  in  whose  names  they  now  stand,  ought  to  have  been 
brought  before  the  court  to  answer  to  a  matter  in  which  they  were 
so  materially  interested.     We  are  of  opinion,  however,  that  the 
act  of  the  tutor,  exceeding  the  limits  of  his  power  and  the  scope 
of  his  authority,  is  actually  void.    The  authorities  on  tais  subject, 
amongst  the  authors  cited  to  us,  are  conclusiTe  on  this  head.    It 
is  not  necessary  to  refere  to  them  in  detail,  but  it  may  be  useful 
to  refer  to  one  passage,  where  the  principle  which  governs  them 
and  the  reasons  for  it  appear  to  us  to  be  well  and  Incidly  stated 
by  Pothier,  in  his  Trait4  de  Personnes,  part  1,  titre  vi.,  art.  iii., 
s.  2.     (The  passage  indicated  was  here  read.)    That  passage,  be- 
sides bearing  on  the  point  now  being  considered,  is  useful  also 
as  pointing  out  that  in  the  sense  in  which  the  word  **  adminis- 
tration" was  employed   by  the  French  jurists  on  this  subject, 
it  did  not  include  in  it  the  idea  of  sale,  which  is  derived  from 
our  English    notions  on  this  subject      The    observations  just 
read  are  made,  it  is  true,  by  Pothier  with  relation  to  the  sale 
of  immovable  property,  but  the  principle  is  the  same  with  res- 
pect to  all  property  sold  by  the  tutor  which  he  had  no  power 
to  sell,  and  which  the  authority  of  a  court  of  justice  could  alone 
entitle  him  to  dispose  of.     When  this  excess  of  power  is  once 
established,  then  the  sale  is,  in  fact,  the  sale  of  a  stranger,  and 
the  act  here  complained  of  is  as  if  a  stranger  had  sold  these  shares, 
and  had  then,  by  fraud  or  forgery,  induced  the  bank  to  make  the 
transfer  of  them  in  their  books.     In  that  case  they  would  still 
remain^liable  to  the  rights  of  the  minor,  both  for  the  shares  them- 
selves and  for  the  dividends  which  accrued  on  them.     Though  it 
cannot,  in  our  opinion  affect  the  ultimate  decision  of  the  case, 
which  must  rest  on  the  principles  already  stated,  it  is  not  an 
immaterial  circumstance  in  the  consideration  of  this  ease,  that  the 
sub-tutor  Robert  Simson,  on  the  29th  September  1846,  a  year  and 
a*  half  before  the  first  sale  of  shares  took  place,  gave  regular  and 
formal  notice  to  the  bank  that  DeLisle  the  tutor,  had  no  authority 
to  sell  the  shares,  and  that  the  eironmstanees  of  the  ward  were 
such  that  the  disposal  of  them  was  not  required  for  her  benefit 
The  distressed  circumstances  of  DeLisle  seem  also  to  have  been 
notorious,  and  likely  to  be  known  to  the  bank,  in  which  case  it 
was  probable  that  any  sale  by  him  would  be  for  his  own  sole 
advantage.     The  functions  and  duties  of  the  sub  tutor  seem  to  be 
not  very  clearly  defined  ;  he  has  no  power  of  actively  interfering, 
but  his  duty  seems  to  be  to  watch  over  the  conduct  of  the  tutor, 
and  endeavour  to  prevent  injury  to  be  inflicted  on  the  person  or 
or  property  of  the  ward.    Nothing  could  be  more  formal  or  precise 
than  the  notice  served  by  him  on  the  bank  in  that  character,  which 
is  set  out  in  the  case ;  and  as  the  bank  have  thought  fit,  on  their 
own  determination,  without  even  giving  notice  to  the  sub-tutor,  or 
to  the  friends  of  the  minor,  of  the  attempt  the  tutor  was  making 
to  sell  his  ward's  property,  to  allow  the  transfer  in  their  books  of 
all  these  shares  by  the  tutor  to  mere  strangers,  they  must  now 
take  the  consequences,  their  Lordships  being  of  opinion  that  the 
act  of  making  that  transfer  was,  so  far  as  regaHs  the  minor, 
merely  nominal,  that  it  took  away  no  property  fVom  her,  and  that 
the  decision  of  the  Superior  Court  of  Lower  Canada  and  of  the 
Court  of  Queens  Bench  is  correct,  and  must  be  affirmed  with  costs ; 
and  they  will  humbly  advise  her  Mijesty  accordingly. 

Decree  affirmed  with  costs. 

Applicant's  solicitor,  BUchoff,  Coz§  and  Bompas, 

Bespondeni'a  soUoitor,  J,  H.  MaekeMMie. 


COCfiT  OF  ARCHES. 


(From  tli«  "Zow  nmeM"  RtpwrU,) 

The  Office  of  Judge  promoted  by  Bi7Edbe  y.  Hiath. 
AiUdu  ^f  rtligiim^K^9»ffmani  doebriita-^OUi^atimu  qfOie  eUrffjf. 

The  obUgatkmt  of  tbe  dersj  sr«  twofold :  flmt,  to  declare  aeeent  and  ooosrat  to 
the  Hook  of  Oominon  Prayer;  teoood,  to  tnlMcrlbe  the  Thlrtj-nine  Articles  of 
Keliglon. 

The  eoiut  will  not  take  into  consideration  the  Internal  eonTictkma  or  anlmuii  with 
whleh  the  Articles  are  ■nbaerlbed ;  It  will  only  eaamlae  the  doetrinea  Impenahed, 
and  see  if  they  violate  the  plain  grammatiral  Intent  and  "»— »«»»g  of  the  Book  of 
Gonmon  Prayer  or  the  Artidea  of  Hellglon. 

The  oonetnietlon  which  the  court  will  pat  upon  those  docoments  is  a  legal  cos- 
arroctlon. 

If  the  Article  admit*  of  soreral  meanlnj»,  without  any  Ttolatlon  of  the  ordinary 
roles  (^oonstmction  or  thH  plain  grammatical  senie,  the  court  wHl  h<dd  that 
such  oplnim  might  be  lawfulW  arowed  am  maintained. 

If  the  doctrine  in  question  had  been  held  withdut  offence  by  eminent  dMn**  of 
the  Chnrch.  then  though  It  might  be  dlttcult  to  Iw  reoondled  with  the  plain 
meaning  of  the  Articles,  blame  will  not  be  impntiid  to  those  who  hold  It. 

This  oonri  will  not  question  doetrinss  that  have  bsen  allowed  or  tolerated  la  the 
Church. 

In  eonstming  sermons,  tlie  court  wHI  not  be  bound  by  the  itrfet  rules  whiob  are 
applied  to  the  oonsirneHon  of  the  Artkles  and  Hook  of  OoanMn  Prayer,  hot  it 
wtll  aUuw  of  a  greater  latitude  of  Interpretation,  and  wlU  permit  it  to  be  shown 
that  the  pniachur  did  not  Intend  to  contravene  the  statute  of  IRliabeth,  or  to 
promulgate  doetrtnes  Ineoosletent  with  tlie  Book  of  OOmmon  Prayer. 

The  eevrt  wHl  not  for  this  purpose  sssomo  that  anything  was  dona  or  Intended  to 
be  dune  by  the  authority  of  the  Lwgtslatore  or  of  the  Choreh.  which  it  did  noS 
find  within  the  four  comers  of  tl»  Artldes  and  the  Book  of  Oommon  Pray%«; 
and,  on  the  other  hand,  it  will  nnt  assume  that  anything  thendn  found  wm  not 
intended  to  have  Its  ftill  eflbct  and  opentthm. 

There  are  many  matters  of  doctrine  dehors  both  the  Artldee  and  the  Book  of 
Common  Prayer,  as  to  which  entire  freedom  of  opinion  Is  allowed.  But  it  la 
settled  Uw.  admitting  of  no  dtseusslon.  that  the  Articles  and  the  Book  of  Oom- 
■ran  iTayfr  must  be  taken  by  all  wliahave  subscribed  them  to  eoatain  the  deo> 
triaes  of  the  Chnrdi  of  Knglanrt,  and  that  theas  ars^  so  &r  as  there  set  forth, 
accordant  with  Scripture. 

In  the  oonat ruction  of  the  statute  18  Kite,  the  word  **  advisedly"  means  «ddlbe> 
ratrly.**  ascootrssttd  with  "  Inadvertsnily"  or  hifeentioBaUy,"  that  Is  to  say, 
with  an  express  or  avowed  purpoee. 

The  intention  will  be  gathered  from  examination  of  the  acts  complained  oC 

What  doctrines  ars  held  to  be  In  oontraTentkm  of  the  Articles  and  Book  of  Com* 
mon  Prayer. 

The  statute  leaves  a  locos  penltatttka  lo  the  defendant,  who  bmj  retract  betm 
sentence  passed. 

(November  2, 1661.) 

This  ease  was  argued  in  June  last,  and  his  Lordship  toolc  time 
to  eonsider  his  decision.  The  questions  inyotved  in  it,  and  Uw 
form  in  whiob  they  were  raised,  are  fully  stated  in  the  judgmeni. 

Dr,  Twist,  Q'C.f  and  Dr.  Swabey  for  the  proseentor. 

Dt.  Phillimore,  Q.C,  and  BuUar  for  the  defendant. 

Db.  Lvshisgton  said: — Early  in  the  year  1860  a  suit  was 
instituted  in  this  court  by  the  direction  of  the  Bishop  of  Winches- 
ter, against  the  Rev.  D.  I.  Heath,  a  clergyman  beneficed  in  that 
diocese.  The  object  of  that  suit  was  to  prefer  oertaln  charges 
against  Mr.  Heath,  for  baring  printed  and  published  several  ser- 
mons, called  **  Sermons  on  Important  Subjects,"  parts  of  which 
were  alleged  to  contain  doctrines  repugnant  to  the  Articles  of 
Religion,  in  Tiolation  of  the  statute  of  Elisabeth  and  in  derogation 
of  the  Book  of  Common  Prayer.  I  must  presently  enter  minutelj 
into  the  consideration  of  the  articles  which  contain  these  charges, 
but  this  general  description  will  suffice  for  my  immediate  purpose 
— namely,  to  make  some  general  obserTations  as  to  the  principles 
which  I  beliefe  ought  to  guide  the  court  in  the  consideration  and 
decision  of  oases  of  this  description.  The  court  is  fully  aware  of 
the  deep  responsibility  which  attaches  to  it  in  the  exercise  of  this 
jurisdiction.  Questions  may  arise  most  Important  to  tlie  Estab- 
lished Church.  The  abstruse  nature  of  the  subject-matter  itself, 
the  doctrines  of  the  Church  of  England,  may  necessarily  introduce 
considerations  of  great  difficulty.  A  miscarriage  by  this  court, 
even  if  corrected  by  the  conrt  aboTC,  would  be  a  serious  eviL 
Again,  in  weighing  the  importance  of  such  cases,  the  court  must 
noTor  forget  that  the  character  and  interests  of  the  party  pro- 
ceeded against  are  most  deeply  iuTolted.  It  may  be  meet,  in  the 
first  instance,  briefly  to  recapitulate  the  obligations  which  the 
clergy  of  the  United  Church  are  by  law  to  undertake.  They  are 
twofold :  they  must  declare  their  assent  and  consent  to  the  Boole 
of  Common  Prayer,  and  they  must  subscribe  the  Thirty-nine  Arti- 
cles  of  Religion.  In  the  course  of  tho  argument  addressed  to  the 
court  on  the  part  of  Mr.  Heath,  much  was  said  as  to  the  am'miis 
with  which  a  subscription  to  the  Articles  might  be  made,  and  tho 
authority  of  Dr.  Paley  was  cited  upon  this  subject     1  disclaim 
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enleriDg  into  any  examinfttion  of  this  argnmeul,  for  I  think  that 
it  does  not  belong  to  the  court  to  discnss  it.  I  have  nothing  to  do 
with  the  internal  convictions  of  any  penons  aabscribing  the  Arti- 
cles ;  neither  I  nor  any  other  court  can  know  what  are  the  opin- 
ions of  individaals  when  they  affix  their  aubacriptions  —  that  is  a 
matter  to  be  governed  by  their  own  consoiences.  It  may  be  qaite 
right  and  fitting  that  learned  diTines  should  diacuaa  the  limits 
within  which  a  person  can  oonscientlonaly  subscribe,  but  these 
are  not  questions  for  a  court  of  justice.  Disquisitions  on  this 
subject  afford  no  assistance  to  the  court,  and  I  cannot  consent  to 
import  into  this  case  or  any  other  similar  case  the  words  of  learned 
diTines  so  far  as  they  relate  to  the  quo  ammo  with  which  the  sub- 
scription may  be  affixed.  The  province  of  a  conrt  of  justice,  when 
compelled  to  perform  the  duty,  is  to  examine  the  doctrines  im- 
peached, and  to  see  that  they  do  not  violate  the  plain  intent  and 
meaning  of  the  Book  of  Common  Prayer  or  the  Articles  of  Reli- 
gion.  I  cannot  disguise  from  myself  that  in  discharging  the  duty 
now  imposed  upon  me  there  are  three  difficulties  which  are  not  to 
be  found  in  the  ordinary  course  of  justice.  Such  cases  as  the 
present  are  of  very  rare  occurrence,  and  though  the  general  prin- 
ciples which  ought  to  guide  the  court  may,  to  a  certain  extent,  be 
extracted  from  the  few  preceding  cases,  yet  there  are  not,  and 
there  cannot  be,  any  institutional  writers  to  whose  authority,  as 
In  ordinary  legal  questions,  the  conrt  could  with  confidence  appeal ; 
nor  are  there  any  decided  cases  as  to  the  actual  construction  which 
ought  to  be  put  upon  the  Articles.  True  it  is  that  there  are  a 
multitude  of  the  most  learned  works  by  the  most  eminent  divines 
as  to  the  meaning  of  those  Articles.  But  the  court  cannot  venture 
to  make  much  use  of  such  assistance,  and  for  this  reason,  that 
such  works  naturally  and  properly  constantly  refer  to  the  Holy 
Scriptures.  The  court,  however,  ought  not  to  enter  into  so  wide 
a  field  of  investigation,  except  so  far  as  may  be  absolutely  neces- 
sary to  the  discharge  of  its  proper  duty — viz.,  the  ascertainment 
of  the  plain  grammatical  meaning  of  the  Book  of  Common  Prayer 
and  the  Articles.  The  construction  which  the  court  must  put 
upon  the  Book  of  Common  Prayer  and  the  Articles  is  a  judicial 
construction.  I  should  not  presume  to  adopt  any  authority,  how- 
ever high,  even  though  in  my  own  most  fallible  opinion  supported 
by  Scriptural  quotations,  unless  s^ch  authority  concurred  with 
the  plain  grammatical  meaning.  With  great  anxiety,  then,  I  have 
sought  to  ascertain  what  are  the  principles  which  should  govern 
the  court  and  guide  its  judgment  in  all  cases  in  which  charges  uf 
false  doctrine  are  preferred,  or  similar  questions  demand  solution. 
It  is  a  aatiBfacUon  to  my  mind  that  the  principles  generally  applied 
to  all  this  class  of  cases  have  to  a  very  considerabU  extent  been 
enunciated  by  the  court  of  the  highest  authority  in  these  matters 
— I  refer  to  the  decision  of  the  Privy  Council  in  the  Oorham  case. 
The  judgment  therein  delivered,  being  a  decision  of  the  Superior 
Court,  is  legally  binding  on  me,  so  far  as  it  declares  principles 
Applicable  to  the  trial  of  the  present  cause.  It  is  true  that  I  was 
one  of  the  judges  in  thai  memorable  case;  but  the  judgment 
stands  upon  the  authority  of  Lord  Langdale,  Lord  Campbell,  Lord 
Wensleydale  and  Lord  Kingsdown,  approved  by  the  two  Arch- 
bishops of  the  realm.  I  think  that  the  leading  principles  there 
Iftid  down  stand  alco,  and  most  firmly  stand,  upon  the  stable  baeis 
of  sound  reason  and  justice.  These  principles  must  govern  the 
present  case,  and  would  do  so  even  if  the  particular  decision  had 
been  erreneons.  In  the  Oorham  case  the  proceedings  were  civil, 
and  concerned  only  civil  rights,  but  the  rule  of  construction  of  the 
Articles  of  Religion,  the  Book  of  Common  Prayer,  and  the  doc- 
*  trines  impugned,  must  be  equally  applicable  to  the  present  pro- 
ceeding. In  both  cases  there  is  the  same  issue,  at  least  substan- 
tially ;  in  both  cases  the  question  is,  whether  the  doctrines  be  or 
be  not  contrary  and  repugnant  to  the  ArUcles  of  Beligion  and  the 
Book  of  Common  Prayer.  The  following  passage  occurs  in  Mr. 
Moore's  report  of  the  judgment  of  Lord  Langdale  in  the  Oorham 
case,  page  462  : — <*  This  question  must  be  decided  by  the  Articles 
and  the  Liturgy,  and  we  most  apply  to  the  construction  of  those 
books  the  same  rules  which  have  been  long  established,  and  are 
by  law  applicable  to  the  construction  of  all  written  instruments 
We  must  endeavour  to  attain  for  ourselves  the  true  meaning  of  the 
language  employed,  assisted  only  by  the  consideration  of  such 
external  or  historical  facts  as  we  may  find  necessary  to  enable  us 
to  understand  the  subject-matter  to  which  the  instruments  relate. 


and  the  meaning  of  the  words  employed.  In  our  endeavour  to 
ascertain  the  true  meaning  and  effect  of  the  articles,  formularies 
and  rubrics,  we  must  by  no  means  intentionally  swerve  from  the 
old  established  rules  of  construction,  or  depart  from  the  principles 
which  have  received  the  sanction  and  approbation  of  the  most 
learned  persons  in  times  past,  as  being,  on  the  whole,  best  calcu- 
lated to  determine  the  true  meaning  of  the  documents  to  be 
examined.  If  these  principles  were  not  adhered  to,  all  the  rights, 
t)oth  spiritual  and  temporal,  of  her  Majesty's  subjects  would  be 
endangered."  These  were  the  principles  by  which  he  purposed  to 
abide,  remembering,  however,  that  this  was  a  criminal  proceeding, 
that  the  offence  charged  must  be  clearly  proved,  and  that  if  doubt 
existed  the  accused  was  entitled  to  the  benefit  of  it  His  Lordship 
then  stated  the  various  steps  which  had  been  taken  in  the  suit 
since  its  commencement  in  1860,  and  added  that  the  case  waa 
fully  argued  towards  the  end  of  last  June.  He  waa  always,  he 
continued,  most  anxious  to  avoid  unnecessary  delay  in  the  Sktyudi- 
oation  of  the  causes  in  the  courts  in  which  he  had  the  honour  to 
preside,  but  a  press  of  business  always  prevailed  at  that  period  of 
the  year«  and  the  subject  matter  of  this  suit  was  in  itself  so  im- 
portant and  so  difficult,  the  possible  consequences  of  error  so 
serious,  not  only  to  Mr.  Heath  personalty,  but  also  it  might  be  to 
the  interests  of  the  Church,  that  he  deemed  it  his  duty  to  take 
such  time  for  deliberation  as  he  could  only  appropriate  to  the  task 
during  the  long  vacation.  In  considering  how  the  principles  laid 
down  by  the  Privy  Council  were  applicable  to  this  case,  he  appre- 
hended that  the  course  to  be  followed  was,  first,  to  endavour 
to  ascert«in  the  pliJn  grammatical  sense  of  the  Article  of  Religion 
said  to  be  contravened,  and  if  that  Article  admitted  of  several 
meanings  without  any  violation  of  the  ordinary  rules  of  construc- 
tion or  the  plain  grammatical  sense,  then  the  court  ought  to  hold 
that  any  such  opinion  might  be  lawfully  avowed  and  maintained. 
If,  indeed,  any  controversy  arose  whether  any  given  meaning  was 
within  the  plain  grammatical  construction,  the  court  must  form 
the  best  judgment  it  could,  with  this  assiKtanoe — that,  if  the  doc- 
trine in  question  had  been  held  without  offence  by  eminent  divines 
of  the  Church,  then,  though,  perhaps,  diffioult  to  be  reconciled 
with  the  plain  meaning  of  the  Articles  of  Religion,  still  a  judge  in 
his  position  onght  not  to  impute  bl»me  to  those  who  held  it.  That 
which  had  been  allowed  or  tolerated  in  the  Church  ought  not  to 
questioned  by  that  oourt«  In  construing  Mr.  Heath*s  sermons, 
however,  the  court  was  not  bound  down  by  the  same  strict  rules 
whieh  applied  to  the  construction  of  the  Articles  or  the  Ik>ok  of 
Common  Prayer,  and  therefore  it  might  be  that  a  greafer  latitude 
of  Interpretation  should  be  allowed,  and  the  fullest  possible  means 
should  be  permitted  for  showing  that  Mr.  Heath  did  not  iotend  to 
contravene  the  statute  of  Elisabeth  or  promulgate  doctrines  incon* 
bistent  with  the  Book  of  Common  Prayer.  This  was  the  course 
he  was  k>imnd  to  follow,  but  there  were  also  things  to  be  avoided. 
The  court  must  never  asspme  for  the  purposes  of  this  case  that 
anything  was  done,  or  intended  to  be  done,  by  the  authority  of 
the  Legislature  or  of  the  Church  of  England,  which  it  did  not  find 
within  the  four  comers  of  the  Articles  of  Religion  and  the  Book  of 
Common  Prayer ;  and,  on  the  other  hand,  it  must  never  assume 
that  anything  therein  found  was  not  intended  to  have  its  full  effiect 
and  operation.  It  was  contrary  to  all  probability,  as  well  irrecon- 
cilable with  the  ordinary  rules  of  construction  in  so  solemn  a  pro- 
ceeding as  the  establishment  of  the  Articles  of  Religion  or  Book 
of  Common  Prayer,  to  presume  that  anything  was  inserted  to  be 
inoperative  or  ngected.  For  caution's  sake,  he  would  say  that  he 
fully  recognised  the  position  of  the  Judicial  Committee,  that  there 
were  many  matters  of  doctrine  dehors  both  the  Articles  of  Religion 
and  the  Book  of  Common  Prayer,  as  to  which  entire  freedom  of 
opinion  was  allowed.  It.  must,  however,  be  aasumed  an  a  matter 
admitting  of  no  doubt,  and  respecting  which  the  court  could  bear 
no  discussion,  that  the  Thirty-nine  Articles  and  the  Book  of  Com- 
mon Prayer  being  established  by  the  highest  authority  in  this 
realm,  must  be  taken  by  all  who  subscribed  thereto  to  contain  the 
doctrines  of  the  Church  of  England,  and,  so  far  as  therein  set 
forth,  to  be  accordant  to  Scripture ;  these  were  nearly  the  words 
which  were  used  in  the  Bath  ease,  and  to  which  he  adhered.  His 
Lordship  then  read  the  terms  of  the  13rh  Elisabeth,  and  the  con- 
struction which  he  had  put  upon  the  word  '*  advisedly "  in  that 
statute  giving  judgment  in  the  Bath  case.    One  meaning  of  the 
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werd  was  <'delii>erate1j,"  m  contrasted  with  InadTertently. 
Another  meaning  was  "Intentionally,"  with  an  express  and 
avowed  purpose.  But  tbere  was  great  diffioaltj  in  pntHng  the' 
seeond  oonstmetion  npon  the  word,  for  it  was  hardly  possible  that 
a  clergyman  who  had  signed  the  Artioles  would  preach  or  pablish 
anything  with  the  a^ow^  intention  of  contradicting  them.  The 
question  of  hktention  was  of  tlie  last  imporlaBoe,  but  the  court 
could  only  arriTe  at  a  conclusion  upon  that  question  by  an  exami- 
nation of  the  acts  complained  of;  for  in  alt  the  transactions  of  life 
a  man  must  be  Judged  by  the  consequences  of  his  acts,  and  he 
must  be  tnken  to  intend  that  which  was  the  efTect  of  what  he  had 
deliberately  done.  Re  must  apply  these  same  principles  to  the 
present  case,  and  hold  that  the  printing  and  publishing  a  set  of 
sermons  was  an  act  done  **  adTisedly.*'  With  these  obserrations, 
he  proceeded  to  examine  each  of  the  four  accusing  articles.  The 
sixth  article  alleged  that  certain  passages  in  Mr.  Heath's  sermons 
contained  doctrines  contrary  and  repugnant  to  the  eleventh  Arti- 
cle of  ReHgion.  He  must  compare  the  passages  with  that  Article. 
He  felt  this  to  be  an  arduous  duty,  and  he  should  take  especial 
care  not  to  trarel  beyond  the  neoesnty  which  the  law  imposed 
upon  him  ;  but  he  must,  in  some  part  of  this  Judgment,  to  a  cer- 
tain and  limited  extent,  express  a  Judicial  construction  of  the 
elcTenth  Article ;  for  how  could  he  compare  the  passages  in  the 
sermons  without  so  doing  f  The  Judicial  construction  was  the 
plain  grammmtieitl  sense  of  the  Article  It  was  no  part  of  his 
province,  and  he  distinctly  disclaimed  any  attempt,  to  affix  any 
meaning  to  this  ArUcle  l^  any  reference  of  his  own  to  the  Holy 
Scriptures ;  but  he  apprehended  that,  in  case  of  doubt  and  abso- 
lute necessity,  he  should  be  justified  in  having  recourse  to  the 
opinions  of  learned  divines  of  the  Church.  The  first  difficulty  he 
had  to  encounter  was  that,  in  ascertaining  the  plain  grammatical 
meaning  of  the  Article,  he  had  to  affix  a  meaning  to  words  which 
had  not  by  any  commanding  authority  had  any-  precise  meaning 
affixed  to  them,  and  which  words  might,  if  Bishop  Burnet  were 
right,  have  been  used  in  the  New  Testament  in  different  sensee. 
He  was  then,  by  the  necessity  of  the  case,  coerced  to  give  his  own 
construction  of  the  eleventh  Article  of  Religion.  First,  he  held, 
with  Bishop  Burnet,  that  by  Justificatfon  was  meant  being  received 
into  the  favour  of  God ;  secondly,  that  the  merit  of  our  Saviour 
was  the  great  cause  of  that  reception ;  thirdly — and  what  on  the 
present  occasion  was  perhaps  most  import«nt---tfaat  the  person  so 
to  be  received  must  have  faith  In  the  redemptloa  of  mankind 
through  Jesus  Christ.  He  did  not  enter  into  the  consideratien 
how  ^r  a  very  extended  meaning  might  l>e  given  to  the  expression 
**  by  Ihith ;"  it  sufficed  for  the  present  purpose  to  say,  *•  faith  in 
the  redemption  through  Jesus  Christ,"  and  that  it  must  be  faith  in 
the  person  to  be  Justified.  As  to  the  latter  part  of  the  interpre- 
tation, he  thought  he  was  confirmed  by  the  grammatioal  construe- 
tion;  the  woHs  which  followed  were,  **and  not  fbr  our  own 
works  or  deserving ;"  the  necessary  inference  was  that  "our  own 
faith  "  was  contemplated  as  well  as  **  our  own  works."  The  thir- 
teenth Article  supported  this  construction,  for  there  faith  in  Jesus 
Christ  appeared  to  him  clearly  to  denote  fhith  in  Jesus  Christ  in 
the  person  to  be  Justified.  If  it  were  necessary  to  construe  the 
remaining  part,  he  should  say  that  the  words  "  we  are  Justified  by 
faith  only"  might  mean  that  faith  was  indispensable,  and  without 
it  tbere  could  be  no  Justification.  The  essence  of  this  Article  was 
merits  In  the  Redeemer,  faith  in  the  person  to  be  Justified.  His 
Lordship  then  referred  to  the  voluminous  extracts  fh>m  Mr. 
Heath's  sermons  set  out  in  the  articles,  and-  said  that  the  charges 
against  them,  compressed,  were,  that  Mr.  Heath  affirmed  that  Jos- 
tifioation  meant  the  doing  strict  Justice  to  all  both  good  and  bad. 
and  that  Justification  by  faith  meant  Justification  by  the  fsttb  of 
our  Saviour  in  his  own  Gospel-,  or  our  Savour's  trust  In  the 
future.  He  had  duly  considered  these  extracts,  and  he  was  of 
opinion  that  the  doctrines  maintainted  by  Mr.  Heath  in  the  extracts 
from  pages  22  and  28  £d  not  contain  the  legal  and  correct  expla- 
nation of  the  word  "Justification."  He  thought  there  was  a  mis- 
use of  words,  and  that  an  erreneotts  meaning,  not  permitted  by 
law,  had  been  attached  to  the  word  "Jusdfication,"  as  used  in  the 
eleventh  Article.  He  thought  that  every  clergyman  of  the  Bstab- 
lished  Church  was  bound  to  bear  in  mind  the  Articles  of  Religion 
in  every  sermon  which  he  preached  and  published.  >He  thought 
that  if  in  such  sermone  he  maintained  a  doctrine  eontrarlant  and 


repugnant  to  the  Articles,  it  was  no  excuse  f»r  him  to  allege  that 
he  did  not  bear  in  mind  the  Articles,  and  had  no  Intention  of  con- 
travening them.  But,  although  he  deemed  this  posiUon  undoubt- 
edly true,  he  was  also  of  opinion  that  it  ought  not  to  be  pressed 
with  extreme  rigidity.  But  in  the  passage  to  which  he  had  refer- 
red it  was  possible  that  Mr.  Heath  might  have  meant,  there  being 
no  reference  to  redemption  by  our  Saviour,  that  the  Justification 
of  which  ho  was  then  speaking  was  simply  that  the  Supreme  Being 
would  put  all  things  to  rights  acoording  to  His  wisdom.  Much  as 
he  reprobated  the  passage  as  mischievoua  In  every  point  of  view, 
he  should  be  very  reluctant  to  conclude,  if  it  were  isolated,  that 
such  single  passage  was  adequate  proof  of  the  charge  laid  In  the 
sixth  article.  But  there  were  other  passages  which  he  could  not 
reconcile  with  any  possible  construction  of  the  eleventh  Article. 
That  Article  expressly  declared  that  Justification  sprang  IVom  the 
merits  of  our  Saviour,  and  in  no  respect  whatsoever  represented 
Justification  to  mean  the  doing  strict  Justice  to  all,  though  it  might 
be,  and  he  believed  it  to  be,  true  that  in  the  scheme  of  ademption, 
mercy  and  Justice  might  be  so  combined  that  no  violatlen  of  Jus- 
tice would  take  place.  In  other  passages  Mr.  Heath  introduoed  a 
new  ingredient— -namely,  the  personal  faith  of  our  Saviour,  of 
which  no  mention  was  made  In  the  Article,  and  which  placed  Jus- 
tification on  a  different  ground.  The  Article  dieciared  Justification 
te  be  by  the  merit  of  our  Saviour,  and  by  the  faith  of  the  person 
to  be  Justified.  To  plaoe  Justification  upon  the  personal  belief  of 
our  Saviour  was,  he  thought,  in  opposition  to  the  Article  itself; 
for  any  essential  addition  to  the  Ariiele  could  not  be  oonaistent 
with  the  Article,  which  purported  to  describe  all  that  constituted 
Justification.  He  could  not  consider  it  a  harmless  innovation,  for 
it  discarded  the  conditions  of  the  eleventh  Article,  and  substituted 
another  instead ;  and  this  erroneous  doctrine  was  again  repeated 
in  stronger  terms.  Mr.  Heath  said :  "  When  I  talk  of  JustifioaHon 
by  fhlth,  I  mean  Justification  by  our  Saviour's  trust  In  the  fhture. 
The  Siaviour  still  trusts  in  our  Father  as  He  always  did ;  He  still 
has  faith,  and  His  fkith  still  works  by  love;  Ho  still  believes  He 
can  put  the  world  right,  and  I  believe  so  tee."  He  was  under  the 
painftil  necessity  of  saying  that  he  could  not  reooncile  these  doc- 
trines with  the  plain  grammatical  sense  of  the  eleventh  Article. 
He  thought  thafjthev  were  contrariant  and  renugnant  thereto,  and 
he  must  pronounce  accordingly.  His  Lordship  next  examined  the 
seventh  article,  wherein  it  was  alleged  that  the  passages  extraeted 
were  repugnant  to  the  second  and  tiiirtj-first  Articles  of  Religion. 
The  plain  meaning  of  the  conclusion  of  the  second  Article  wasi, 
that  tiirongh  the  snffisring  and  death  of  our  Sarionr,  His  Father 
was  reconciled  to  us.  He  was  well  aware  that  very  much  discus- 
sion had  arisen  as  to  the  meaning  of  the  word  "  reconciled."  The 
ordinarj  meaning  of  the  word  **  reconciled,"  when  speaking  of 
two  persons,  he  took  to  be  the  removal  of  some  hostile  or  angry 
fading  which  subsisted  between  them.  When  speaking  of  the 
Deity  we  must  be  careful  not  to  attribute  to  him  the  fttelings 
which  belonged  to  man.  The  best  construction  that  he  felt  him- 
self at  liberty  to  put  upon  the  word  *'  reconciled  "  was  the  removal 
of  that  obstacle  which,  Ihim  the  sin  of  man,  existed  to  his 
reception  into  the  favour  of  0od,  and  that  being  reconciled  he 
would  be  so  received  into  that  fhvour.  Upon  a  consideration  of 
the  second  and  of  the  thirty-first  articles,  he  could  not  but  think 
that  whoever  alleged  that  the  death  of  our  Saviour  was  not  the 
means  of  reconciling  His  Father  to  us,  or  who  denied  that  the 
death  of  Christ  was  a  perfect  propitiation  for  the  sins  of  the  world, 
must  necessarily  contravene  those  two  Articles.  The  question 
therefore  was,  whether  Mr.  Heath  had  avowed  such  denial.  He 
need  not  say  that  that  he  considered  this  question — ^namely,  how 
it  was  effected  —  to  be  one  of  the  mysteries  which  it  had  pleased 
Providence  to  leave  incapable  of  being  explained  by  man,  and  he 
was  relieved  by  thinking  that  it  was  his  duty  merely  to  ascertain 
whether  the  doctrine  therein  contained  had  been  denied  or  not. 
He  was  in  no  respect  oUled  upon  to  offer  any  explanation.  His 
Lordship  referred  to  passages  In  the  sermons  which,  he  said, 
appeared  to  him  to  deny  that  Qod  was  propitiated  by  the  suffer- 
ings and  death  of  our  Sariour,  and  not  only  to  deny  that  doctrine, 
but  to  allege  that  His  blood  was  shed  fbr  another  purpose.  His 
Lordship  next  referred  to  the  eighth  article,  charging  Mr.  Heath 
with  having  adrisedly  maintained  doctrines  repugnant  to  the 
ApostlcflP  Creed,  which  declared  our  b^ef  in  the  forgivenesa  of 
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sins,  and  to  that  part  of  the  Nioene  Greed  whtefa  declared  oar 
belief  in  one  baptism  for  the  remiseion  of  sins.  It  was  alio 
charged  that  these  doctrines  were  repngnant  to  the  eighth,  twenty- 
seventh  aod  sixteenth  Articles  of  Religion.  After  reading  those 
portions  of  the  Creeds  which  referred  to  those  points,  his  Lordship 
aaid  that  the  result  of  them  was  that  forgiTeneas  of  sins  was 
avowed  and  acknowledged  as  a  part  of  the  doctrines  of  the  Church 
— forgireness  of  sins  through  the  merits  of  the  Saviour  by  faith 
and  repentance ;  and  the  question  was  whether  this  doctrine  had 
been  denied  bj  Mr.  Heath.  The  ftrst  passage  bearing  upon  the 
qnestiott  was  at  y.  1^1 :  "For  myself  I  feel  beaten  to  the  very 
ground  at  the  enormity  of  the  task  of  perf  nading  all  England  to 
reject  totally  the  forgiveness  of  sins  as  having  anything  at  all  to 
do  with  the  Gospel."  If  this  passage  stood  alone,  if  it  were  not 
altogether  qualified,  and  a  eonstrnction  put  upon  it  by  other  parts 
of  the  sermon  adverse  to  its  primdfaeie  meaning,  he  did  not  see 
how  it  was  possible  that  any  interpretation  of  its  meaning  sbonld 
not  convey  the  doctrine  that  Mr.  Heatb  denied  tho  forgivenese  of 
sins,  nor  could  he  entertain  any  donbt  that  a  denial  of  the  for- 
gfveoeee  of  sine  was  contrariant  and  repngaanl  to  the  Creeds  and 
Artieiea  His  task,  tiierefove  was  narrowed  to  this —  whether  he 
oonid  find  in  this  sermon  any  satisfactory  explanation  of  tho  pas- 
sage he  had  read.  He  could  find  none.  The  remaining  charge 
was  thai  contained  in  the  tenth  article,  which  charged  that  cer- 
tain passages  were  repugnant  to  the  second  Article  of  BeligioB, 
that  other  pasaagcB  were  repugnant  to  the  Creed  ef  St.  Athanasins, 
to  the  Apoetlea'  Creeds  and  to  the  Nicene  Creed,  and  also  com- 
plained of  a  violation  of  the  thirty-first,  the  sixth  and  the  eleventh 
Articles.  In  considering  the  qnestion  whether  Mr.  Heath  bad 
contravened  *  meaning,  aa  far  as  he  knew,  diepnted  by  none,  he 
confessed  that  he  had  had  great  difficulty  in  believing  that  Mr. 
Heath  did  really  mean  to  express  the  opinions  which  his  words 
conveyed,  sneh  opinions  appearing  to  him  to  be  entirely  contrary 
to  those  which  any  clergyman  ought  to  declare ;  but  he  was  not 
able  to  discover  any  chie  whereby  he  could  venture  to  say  that 
those  opinions  were  qualified,  and  to  be  nnderstood  in  a  different 
sense  ffom  that  which  prmA  facie  belonged  to  the  words  used. 
At  pagis  f17  of  the  sermonc  was  the  Ibllowfaig  passage:  "Tiie 
more  I  itn^  my  Bible  ibv  myself  the  more  aetonndfaig  I  find  it*- 
how  many  of  the  most  fttndnmental  ideas  aod  phrases  of  modem 
theology  h*ve  been  ibisted^  in  wtlhottt  sanction  fk<ott  that  all  sniBc- 
ing  TCCord  of  our  velf  gien»  One  after  anotiMr,  no  less  than  abent 
twenty  tdcsa  orplmwea,  web  aa  gniHy  of  ^,  Paying'  a  penalty, 
going  to  heneen,  going  ta  bellY  impiortaUty  of  tlie  aool,  saturfac^ 
tien,  fiihpnted  vfghteonsness,  appropriating  the  work  of  Christ, 
necessary  to  salvsitiOB,  and  maajy  others,  heve  vanisbed  from  my 
sybiem,  because,  as  a  mhristar  of  Christ,  scndying  these  matters 
profiie^oimliyr  I  flee  them  to  be  phrases  and  ideas  net  only  absent 
from  8(n^ptnre,  but  darkening  and  oonfning  the  clearest  of  the 
otherwise  moat  Intelligible  and  comfortteg  statements  of  Holy 
Wrif.**  The  effect  of  this  passage  was— first,  that  gnilt  of  sin  had 
vanished  fh»tn  Mr.  Heath's  system,  because  such  a  phrase  and 
idea  were  absent  firom  Scripture  and  dsfrkened  the  most  intelligilrfe 
and  comforting  statements  of  Holy  Writ.  Kow,  what  saSd  the 
second  Article?  That  our  Saviour  died  to  reconcile  us  to  the 
Father,  and  to  be  a  sacrifice  not  only  for  original  guilt,  but  also 
for  the  actual  sins  of  men.  He  really  could  not  comprehend  how 
any  intelligible  meaning  could  be  affixed  to  this  Article,  if  gutlt  of 
sin  was  to  be  removed  fh>m  all  Christian  doctrine.  H<e  could  tiot 
conceive  the  idea  of  actual  sin  without  there  being  gnlTt  of  sin. 
He  should  not  dwell  upon  the  other  expressions  which  were 
alleged  to  be  repugnant  to  the  Creeds.  He  viewed  the  whole  of 
the  passage  with  astonishment  and  regret.  He  thought  the  words 
used  contained  a  doctrine,  if  it  was  to  be  so  called,  utterly  irre- 
concilable with  the  Creeds.  The  thirty-first  Article  was  next  to 
be  considered.  Mr.  Heatit  dtmissed  from  his  syeten  the  immor- 
tidtty  of  thesenl,  sAtiafaotiCki,  impoled  righteousneaB^  aa  darkening 
and  confusing  tiie  cIcM-est  end  the  most  inteUigible  aod  comforting 
stotemants  of  Holy  Writ.  The  thirty-first  Article  said  that  the 
offering  of  Christ  waa  a  perfect  satisfaction  for  all  the  sine  of  the 
world.  To  deny  satisfaction  altogether,  whatever  might  be  its 
meaning,  as  Mr.  Heath  had  done,  could  not  be  taken  in  aay  other 
sense  than  a  denial  of  the  tmth  of  the  Article  iteelf.  The  next 
charge  was  that  Mr.  Heath  had  maintained  that  the  phrase 
**  necessary  to  salvation,"  was  not  only  not  a  Scriptural  phrace 


but  a  phrase  which  darkened  and  coefiised  Holy  Writ.  Passing 
by  the  Creed  of  8t.  Athanasius,  be  would  refer  to  the  very  words 
with  which  the  sixth  Article  commenced  :  **  Holy  Scripture  oon- 
taineth  all  things  necessary  to  ealvation.*'  What  did  Mr.  Heath 
mean  by  the  omission  of  words  as  contrary  to  Scripture,  which 
words  contained  the  very  essence  of  the  Article  itself  T  It  is  with 
great  regret,  his  Lordship  continued,  that  I  have  felt  myself  com- 
pelled by  a  sense  of  dnty  to  declare  that  I  have  no  other  alterna- 
tive but  to  pronounoe  a  judgment  condemning  Mr.  Heath  as  guilty 
of  the  charges  preferred  against  him — namely,  preaching  doctrine 
oontmriant  and  repugnant  to  the  Ardelea  of  Religion  cited  in 
these  proceedings.  The  defence  has  been  maintain«i  with  great 
seal  and  learning,  and  many  ingenious  arguments  have  been  urged 
upon  the  court;  but  I  must  say  that  that  which  the  court  wanted 
from  the  beginning  has  never  been  supplied  —  namely,  some  kind 
of  exposition  of  the  doctrines  preached  by  Mr.  Heath  which  could 
by  any  possibility,  however  remote,  be  leconciled  with  the  plain 
grammatical  meaning  of  the  Articles  charged  to  be  contravened. 
I  would  with  pleasure  have  accepted  in  excuse  tor  Mr.  Heath 
any  explanation  of  his  doctrines  whtcb  by  any  reasonable  effort  of 
the  understanding  conld  be  reconciled  with  the  doctrines  of  the 
Church.  There  has  been  a  complete  failure  in  that  respect,  not 
from  any  want  of  learning,  diligence  or  ability  of  counsel,  but 
because  it  was  not  possible  rationally  to  affix  any  innocent  mean- 
ing to  those  doctrines  which  Mr.  Heath  has  so  unfortunately  pro- 
mulgated. I  trust  I  may  confidently  affirm  that  I  have  come  to 
the  consideration  of  this  painful  case  with  no  disposition  to  press 
the  clergy  of  this  realm  to  any  narrow  construction  of  the  doctrines 
of  the  Artioles  of  Religion,  but  to  allow  every  possible  interpreta- 
tion which  would  not  violate  their  essence  and  spirit ;  to  go  further 
would  be  to  abandon  the  duty  of  the  office  I  hold,  and  to  do  that 
which  the  Legislature  alene  could  doN— to  rdeaae  the  cler|^  of  the 
Church  of  England  from  the  obligations  contained  in  the  Atidcs, 
and  to  repeal  by  Judge-made  law  the  provisions  which  Parliament 
has  thought  fit  to  enact  by  its  authority.  Before  concluding,  I 
think  it  right  to  explain  why  I  do  not  advert  te  the  many  anthe- 
ritiea  which  the  seal  aod  learning  of  counsel  have  prodnoed.  My 
reason  is  this,  that  in  my  judgment  not  one  of  these  aniborities 
does  that  which  was  required  in  this  case — namely,  show  that 
some  divine  of  eminence  has  held  without  reproach  from  ecclesi- 
astical authority  doctrines  in  substance  the  same  ae  thoee  Mr. 
Heath  has  promulgated.  Whatever  opinions  may  have  been  held 
in  the  vast  field  of  polemical  divinity,  I  find  none  which  can  eup- 
port  Mr:  Heath  Cr  justSfy  him.  In  the  Oorkam  case  the  Judicial 
Ooamittoa  had  the  advantage  of  being  abte  Co  quote  in  sepport  of 
their  judgment^  and  in  justification  of  Mr.  Oorham,  passages  from 
the  writings  of  divines  of  the  highest  authority.  I  cannot  conclude 
this  judgment  without  observing  that  I  am  well  aware  of  the  falli- 
bility of  my  own  opinion,  and  e!>pecially  in  so  peculiar  a  case  as 
the  present;  but  I  have  endavonred,  first,  to  make  clear  the 
principles  which  I  intended  should  govern  mo ;  and,  secondly,  to 
show  pliiinly  how  I  applied  those  pi  inciples  to  the  case  before  me. 
If  I  have  erred  in  either  particniar,  the  judgment  of  a  Superior 
Court  will  correct  me*  It  may  be,  however,  that  many  will  think 
that,  though  legally  right,  this  judgment  reoogoises  too  severe 
Testrictions  upon  the  clergy,  and  shuts  the  door  agaiurit  inauiry 
and  disquisition,  which  might  tend  to  elucidate  the  truth.  Now, 
even  if  this  were  true,  it  is  not  for  a  court  of  justice  to  open  a 
door  which  the  Legislature  has  shut.  It  is  contrary  to  all  sound 
principle  for  a  court  to  seek,  as  has  been  formerly  done  by  some 
judges,  ingenious  subterfuges  to  evade  or  weaken  the  law,  and 
that  upon  a  notion  of  its  own  power  to  discover  what  is  best  and 
most  convenient.  Snob  a  course  ia,  I  think,  not  only  contrary  to 
principle,  but  would  be  most  injurious  in  its  effect,  for  all  such 
attempts  to  wrest  the  law  according  to  supposed  consequences 
invariably  tend  to  postpone  a  remedy  If  there  be  a  real  evil.  If 
there  be  bonds  which  press  heavily  upon  the  clergy — as  to  which 
I  give  no  opinion  —  I  repeat  that  the  Legislature  imposed  them, 
and  the  Legislature  alone  can  loose  them.  I  pronounce  against 
Mr.  Heath. 

BuUar  asked  his  Lordship  to  allow  the  defendant  time  to  con- 
sider what  course  he  should  take  after  the  judgment  that  had  been 
pronounced.     Under  the  statute  retraction  was  open  to  Mr.  Heath. 

His  Lordship  aaid  lie  would  allow  ample  time  for  consideration 
and  Uie  cause  was  accordingly  postponed  for  that  purpose. 
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GENERAL    CORRESPONDENCE. 

Munieipdl  Law — QuaUfUxUian  of  voters — Vuttf  of  Returning 

Officer. 

To  TBI  Editors  or  thi  Liw  Journal. 

29th  November,  1861. 

GiNTLHiN, — As  the  manicipal  elections  are  drawing  near, 
and  one  or  two  points  are  likely  to  be  argued  at  the  polling 
plaee  in  this  mnnicipality,  the  same  as  on  former  occasions,  I 
have  taken  the  liberty  of  soliciting  your  opinion  thereon,  for 
the  benefit  of  myself  and  fellow  clerks. 

You  have  herewith  a  copy  of  the  heading  to  an  assessment 
roll. 

NAMJB8   OV  TAXABLR   PABTI18. 


1 

2 

8 

6 

6 

7 

Koi. 

OooQVAim. 

<^-  ^  -  « -  - 
Orcnp'UoiiyAe 

Ag.. 

33 
S3 

Owmii  Aim  Abdbim. 

1 
3 

Jobm  Bromi  ....m...  .•>... 

Tmhua  ....... 

1 60IBMI    .M  ..• 

H. 
H. 

AlAvdJooM. 
F<»t«r  ThompfOii. 

1.  Are  persons  named  in  column  7,  under  the  title  "  Owners 
and  Address/'  entitled  to  vote ;  and  if  they  are,  must  the 
amount  assessed  be  $40  annual  value  (in  iowM)  to  entitle 
occupant  and  ewner  to  vote ;  or  in  case  the  amount  should  be 
less  than  $40,  which  of  the  two,  or  can  either  of  them,  vote ; 
or  would  $20  be  sufficient  to  qualify  both.  See  sec  79  of 
Municipal  Institutions  Act  (Manual) ;  and  also  1  and  2  in 
accompanying  heading  ? 

2.  Again,  must  the  amount  to  qualify  be  a  distinct  assess- 
ment? Jhus^-an  owner  may  be  named  in  column  7  as  the 
owner  of  several  tenements,  assessed  in  eolnmn  2  to  diforeat 
occupants,  one  of  which  would  not  qualify  the  owner.  Can 
the  qualification  be  made  of  one  or  two  assessments  of  that 
kind? 

3.  Agsin,  if  a  person  U  assessed  in  column  2,  as  owner  or 
occupant,  for  $12,  and  in  another  part  of  the  roll,  in  column 
7,  sufficient  to  make  $20,  will  that  qualify  ? 

4.  Again,  if  two  persons  are  assessed  jointly  for  $36,  neither 
is  qualified.  But  half  of  this  assessment  is  $18 :  if  one  of 
them  is  assessed  for  $2  elsewhere,  making  $20,  is  that  a 
qualification  7 

5.  Is  a  returning  officer  bound  to  administer  the  oath,  when 
required  to  do  so  by  a  candidate  or  voter,  when  he  himself 
knows  that  the  person  taking  it  will  commit  peijury  7 

G.  If  a  person  comes  forward  and  represents  himself  as 
another  individual  and  votes,  can  the  right  person  afterwards 
rote  upon  taking  the  oath  7 

Tours  respectfully, 

A  Town  Clkrk. 


[In  answer  to  queries  1,  2,  3  and  4  we  can  only  refer  our 
correspondent  to  the  report  of  Reg.  ex  ret  McOregor  v.  £«r,  7 
U.  0.  L.  J.  96,  and  ask  him  carefoUy  to  peruse  the  same. 


In  answer  to  query  5,  we  must  refer  to  sec.  97,  sub-see.  9, 
of  the  Municipal  Institutions  Act. 

In  answer  to  query  6  we  say,  yes.  The  person  legally 
entitled  to  vote  is  not  to  be  disfranchised  by  reason  of  any- 
thing mentioned  by  our  correspondent.  The  right  person 
most  have  his  vote  polled.  The  name  of  the  wrong  person 
must  be  struck  off  in  the  event  of  a  contest — Eds.  L.  J.] 


MONTHLY      REPERTORY. 


M.  R. 


CUANCBBV. 

ESSBLL  V.    HaTWABD. 


June  12. 


Partnerthip-^SoUeitora — yoiice  of  Diuolution — Breach  qf  lYuet 
and   UmbessUnwU — Decree  for    Dieeolutum  from    date  of 

Nolice-^CoeU, 

Where  one  of  two  persons,  carrying  on  boainess  as  solicitors  in 
partnership  for  their  lives,  discovers  that  his  partner  as  the  sur- 
viving trustee  of  a  sum  of  stock,  has  sold  it  out  and  applied  the 
money  to  his  own  use,  he  is  Justified  in  giving  sueh  partoer  notioe 
of  dissolution  of  partnership  upon  the  ground  of  the  embetsle- 
ment  and  breach  of  trust. 

The  dissolution  will  take  effect  firom  the  time  of  giving  notioe, 
and  not  ft'om  the  date  of  a  decree  made  in  a  suit  instituted  to  dis^ 
solve  and  take  the  aocounts  of  the  partnership. 

The  defendsnt  having  contested  the  right  of  the  plaintiff  to  a 
dissolution  was  decreed  to  pay  the  costs  of  the  salt  up  to  the 
hearing.  _^___ 


V.  C.  S. 


Ha&pib  v.  Hats. 


Jfsy  22,  2S,  24. 


Vendor  and  Purehater— Trustee  for  sale^Duty  of  such  Trustee  to 
get  the  bestjfriee — Agreement  for  sale  set  aside. 

Real  estate  was  conveyed  to  H.  upon  trust,  as  soon  as  conve- 
niently might  be  after  the  death  of  A.  to  sell  for  the  best  price, 
by  public  auction,  or  private  contract,  and  to  divide  the  proceeds 
among  certain  persons.  On  the  death  of  A.,  H.  and  the  cestius 
pts  trusts  agreed  that  owing  to  a  flaw  in  the  title  which  eoold  be 
cured  by  time,  it  was  inexpedient  to  sell  them,  and  thereupon, 
W.  H.  (one  of  the  esstius  que  trusts)  was  let  into  posseesion  of  the 
rents  and  profits  on  behalf  of  all  parties  interested  in  the  sale  mo- 
Dias.  Subseqoentiy  H.,  witiiomt  inviting  eompetition,  entered  in- 
to a  negotiation  for  a  sale  of  the  estate  to  P.  ibr  £6000.  W.  and 
M.  offered  a  larger  sum,  mnd  on  their  offer  being  refused,  bought 
in  the  share  of  one  of  the  cestius  que  trusts^  and  then  gave  notioe 
to  H.  that  they  objected  to  a  sale  for  £6000,  or  to  any  sale  with- 
out inviting  eompetition;  and  at  the  same  time  they  offered 
£7000.  They  also  gave  P.  notice  of  their  objection.  H.  never- 
theless concluded  the  agreement  with  P.  On  bill  filed  by  W.  and 
M.  the  agreement  was  set  aside,  W.  and  M.  undertaking  te  bid 
£7000.  

M.  R.  Davis  t.  Wmmoui.  June  80,  Julg  2. 

Practice-- Forecloeure  Suit — Dieclaiming  Dtfendant — Costs. 

Where  in  a  foreclosure  suit,  after  a  defendant  has  disclaimed 
all  interest  in  the  property,  the  plwntiff  goes  on  to  obtain  an  ab- 
solute decree  of  foreclosure  against  him,  the  latter  is  entitied  to 
his  costs  fh)m  and  after  the  disclaimer. 


V.  C.  K. 


Ih  Rb  Roots. 


Jt%6. 


Witt-^Construction^Gift  of  Personalty  to  Msirs. 

A  testator  gives  all  his  property,  subject  to  the  payment  of  debts 
to  his  wife  for  life,  and  after  bequeathing  various  legacies,  after 
the  death  of  his  wife,  whatever  property  may  he  left  equally  be- 
tween the  heirs  of  his  late  uncle  W.  N.,  late  of  C.  I.  N.,  late  of  W., 
and  his  aunt  P.  P.,  late  of  B.  The  subject  of  this  gift  bmng 
personalty. 

Beldy  That  the  word  "  heirs  "  meant  heirs  at  law  living  at  the 
death  of  the  testator,  and  not  next  of  kin. 


I 
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v.cw. 


June  12,  19. 


Matib  t.  Spbxob. 

Praetiee — Action  at  Lav — Affidavit. 

In  a  Buii  to  restrain  the  infriDgement  of  patent  rights,  the  plain- 
tiff is  entitled  without  moving  for  an  injunction,  to  apply  for  leave 
to  try  his  right  at  law,  such  application  being  supported  by  an 
mfiSdaTit  showing  a  primH  facie  title  in  the  plaintiff  to  the  patent, 
and  alleging  infringement  by  the  defendant 


V.  C.  W. 


Jufy  7. 


Bi  Skikhsb's  Tbust. 
WiU-^peeifie  BegucMi^Fmlurt  o/Purpote, 

Testator,  by  a  eodietl,  revoked  a  bequest  in  his  will  of  £1000 
to  be  applied  in  printing  a  M.S.  work,  with  certain  directions, 
and  left  the  M.S.  in  trost  for  his  grandsca  F.,  that  the  trustees 
might  proride  for  the  poblioatioa  of  the  M.S.  to  the  best  advan* 
tag«  for  the  interests  of  F.,  so  as  to  contribute  towards  raising  a 
fund  to  assist  him  at  the  UniTersity.  **  Should  F.  die  before  Uie 
book  is  printed,  and  it  becomes  profitable,  towards  the  printiog  of 
which  I  bequeath  £1000,  and  C.  has  a  boy,  I  wish  him  to  inherit 
all  the  benefit  that  may  be  derived  from  this  bequest" 

The  book  had  never  been  published  as  it  was  not  thought  likely 
to  succeed. 

Edd,  tbAt  the  primary  object  of  the  codicil  being  benefit  to  F., 
he  was  entitled  to  the  £1000,  although  the  particular  purpose  to 
which  it  was  to  be  applied  had  failed. 


COMMON  LAW. 


Q.  B.  Batlbs  ▼.  LuHDT.  AjmtU  15 

Sale  ojgoode — Statute  of  Fraude — Acceptance — Evidence, 

Defendant  being  the  holder  of  a  delivery  order  for  goods,  sent 
his  servant  to  the  warehouseman  to  lodge  the  order  and  fetch  a 
portion  of  the  goods,  which  were  removed  to  the  defendant's 
premises. 

Beld,  an  acceptance  of  the  goods  by  the  defendant  within  the 
17th  section  of  the  Statute  of  Frauds. 


Ex.  Ih  bb.    Fbbhabsxi.  April  10 

Commitment  fir  contempt  of  Court^—Oenered  warrant — Habeat 

C&rpu$. 

The  Courts  of  Assise  are  Superior  Courts,  and  aa  such  hare 
authority  to  commit  by  general  warrant 

The  Court  of  Exchequer,  therefore,  will  not  issue  a  writ  of 
habeat  corput  to  bring  up  the  body  of  a  prisoner  committed  for 
contempt  by  a  judge  at  the  Assises,  under  a  warrant  which  does 
Bot  set  forth  the  particulars  of  the  offence. 


C.  C.  R.  Bxo.  ▼.  TiTB.  April  27. 

JBmbezxUmeni-^Commercial  Travtller^^Clerk  or  eervant — Payment 
by  eommieeion,  with  liberty  to  take  orders  fir  othere, 

A  person  engsged  by  a  manufacturer  as  a  commercial  traveller, 
to  be  paid  by  commission,  with  liberty  to  take  orders  for  others, 
is  a  eervant 

C.  C.  R.  Eca.  ▼.  .Iambs  B&anlbt.  April  27. 

Larceny — Obtaining  poseteeion  of  goode  by  a  trick — False  pretence. 

It  was  the  course  of  business  at  a  Colliery  where  coal  was  sold 
by  retail,  to  take  the  carts  when  loaded  to  a  weighing  machine  in 
the  Colliery  yard,  where  they  were  weighed  and  the  price  of  the 
coal  pMid.  The  prisoner  having  gone  to  the  Colliery  with  a 
fraudulent  intent,  a  servant  of  the  prosecutor,  upon  the  prisoner 
saying  he  wanted  a  load  of  best  soft  coal,  loaded  prisoner's 
cart  with  soft  coal  and  went  away,  leaving  him  to  take  it  to  be 
weighed  and  pay  for  it  The  prisoner  then  fraudulently  covered 
over  the  soft  coal  with  slack,  an  inferior  coal,  and  by  this  trick 
and  by  saying  that  the  coal  in  the  cart  was  slack,  induced  the 
weighing  clerk,  who  did  not  know  that  the  cart  contained  the  soft 
coal,  to  weigh  it  as  slack  and  charge  the  prisoner  accordingly. 

Held,  that  the  prisoner  had  obtained  possession  of  the  soft  coal 
by  a  trick,  and  that  he  was  properly  convicted  of  larceny. 


Ex.  C. 


Clabkb  y.  Wbiqbt. 


Feb.  8. 


Consideration — Marriage  settlement — Limitation  in  favor  of  iUigiH- 

mate  ehUd^27  JSIig,,  ch.  4. 

The  gift  of  an  estate  to  an  ilHgitimate  child  under  the  prorisions 
of  a  marriage  settlement,  is  not  fraudulent  and  Toid  against  a 
purchaser  under  27  Elis.,  chap.  4. 


C.  P.  April  27. 

Tbb  T.  J.  W.  ABD  Ship  Bvildino  Co.  y.  Rotal  Mail  Co. 

Payment  into  Court — Order  for  particulars  of  e^^cprimtian  of  sums 

paid  into  Court 

In  an  action  against  ship  owners  for  building  and  extra  expenses 
in  building  two  ships  for  them,  the  defendants  paid  a  sum  of  money 
into  Court  in  satlsfisction  of  plaintiffs  claioL  Beld^  that  plaintiffs 
were  not  entitled  to  an  account  of  the  particular  items  of  their 
demand  to  which  the  said  sum  was  paid  into  Court. 


Q.  B.     Req.  y.  Thb  Gdabdians  of  thx  CABBBiDaB  Ubiob. 

Quarter  Sessions — Appeal — Part  heard^^Power  to  adjourn  to  a 

subsequent  Sessions, 

A  Court  of  Quarter  Sessions  has  power  to  adjourn  the  hearing 
of  a  part  heard  appeal  to  a  subsequent  Scssioua. 


Q.  B. 


^ayl. 


Cabb  t.  Coopbq. 

Error  in  fact — Amendment  of  record. 

When  an  infant  had  appeared  as  defendant  in  an  action  by 
attorney  instead  of  by  guardian,  and  a  verdict  was  found  against 
him,  and  error  wan  brought,  upon  motion  to  set  aside  the  writ  of 
error  and  amend  the  record. 

Held,  that  the  Court  could  not  amend  the  record  by  snbsti  luting 
an  appearance  by  guardian  for  an  appearance  by  attorney ;  the 
Court  cannot  in  the  exercise  of  its  power  of  amendment  render 
the  record  false. 

Q.  B.  Pow  v.  Davis.  May  7. 

Breach  of  warranty  of  authority  to  contract  as  agents— Measure  of 

damages. 

When  a  person  baa  contracted  with  a  aupposed  agent  who  ia 
f*ot  h»d  not  authority  to  oostraot  he  cannot  claim  indemnity  from 
such  supposed  agent  for  damages  which  did  not  flow  directly  from 
such  breach  of  warranty. 


Ex. 


HaMBB  BT  AL.  T.    KbOWLBS   ABD  ABOTBBB. 


MineSf  working  of— Eights  to  support  of  land  over  mines — Damages 

to  reversion. 

In  1828,  one  F.  conveyed  certain  lands  in  fee  to  one  J.  S.,  ex- 
cepting mines  and  veins  of  coal  under  said  lands.  At  the  time  of 
the  conveyance  there  were  no  buildings  on  the  land.  In  1838  a 
loom  shed,  engine  house,  steam  engine,  mill,  &c.,  were  erected. 
This  engine,  £c.,  was  worked  until  1841.  In  that  year.and  until 
1849,  the  buildings  were  enlarged.  In  1842  the  hereditaments  so 
conveyed  to  J.  S.^  were  conveyed  to  McC.  in  fee.  McC,  by  will, 
devised  the  legal  estate  to  the  plaintiffs  S.  and  M.  In  1861  tho 
plaintiffs  S.  and  M.  conveyed  the  same  to  the  plaintiff  H.  The 
defendants  are  lessees  under  F.,  and  took  coals  from  the  mines  in 
1849  and  i860,  which  caused  the  land  on  which  the  mill,  &c., 
stood  to  subside.  Tho  foundations  of  the  mill  buildings  were 
damaged,  and  the  buildings  drawn  towards  the  coal  workings. 
The  raining  operations  which  caused  the  damage,  were  carried 
on  under  land  near  hut  not  immediately  adjoining  the  plaintiff's 
property.  The  building  and  machinery  placed  on  the  land  did 
not  contribute  to  cause  the  subsidence  of  the  ground. 

The  Plaiutiffs  S.  and  M.,  and  the  plaintiff  H.,  brought  actions 
against  the  defendants  in  1856. 

Utld,  that  as  the  buildings  did  not  contribute  to  the  subsidence, 
the  plaintiffs  were  entitled  to  damages  for  injury  to  them  by  the 
defendants*  wrongful  net  in  causing  the  ground  on  which  they 
stood  to  subside. 


882 


LAW    JOURNAL. 


[Deoembbb, 


REVIEWS. 


A  D10E8T  of  all  Cases  d^eided  in  tb«  seT«ral  Courts  of  Error 
and  Appsal,  Qubbm's  Binoh,  Oomhon  Pleas.  &  Chanobrt. 
in  Upper  Canada;  wiik  a  leleotion  of  the  Chambrr  Cases 
reported  in  Vols.  3  to  6,  inclnsite,  of  tbe  ^Pjpff  Omoda  Law 
Journal  By  Robert  A;  Harrison,  Esq.,  B.C.L.,  Barrister- 
al-Law,  and  Henrt  O'Brien,  Esq.,  Barrister-at-Law. 
ToroDto ;  Henry  RowaeU,  King  Street. 

This  wofk,  of  whioh  several  «f  the  norabers  hare  already 
been  issued  from  the  press,  has  been  anxiously  looked  for  by 
the  Profesaion  for  a  Ions  time  past.  It  is  now  more  than  nine 
Tears  sinee  tbe  publication  of  Robinson  and  Harrison's  Dij^est 
(of  which  this  now  being  issaed  is  a  continuation),  and  its 
great  utility  and  labor  saving  benefits  have  contributed  to 
make  this  present  work,  if  poesible,  more  of  a  neeessitT  to  the 
Profession.  To  the  junior  members  especially  it  will  be  a 
great  boon,  as  they  cannot  be  expected  to  be  as  familiar  with 
the  cases  as  their  seniors,  during  whose  time  they  were  per- 
hape  reported,  but  with  whom  this  Digest  will  be  as  a  book  of 
reference,  and  a  substitute,  as  it  were,  for  experience. 

The  first  Digest  written  under  the  supervision  of  J.  Lukin 
Robinnon,  then  Reporter  of  the  Court  of  Queen's  Bench,  was 
credited  to  the  labor  and  energy  of  Mr.  Harrison,  at  the  time 
only  a  student,  and  whose  name  then  appearing  for  the  first 
time  in  connection  with  a  law  publication,  has  since  become 
so  familiar  to  the  Profession  as  a  writer ;  and  although  the 
neoeesity  for  a  con  tin  nation  of  the  Digest  has  been  felt  for 
s«ime  time,  no  disposition  has  been  OTinced,  that  the  writer 
of  this  notice  is  aware  of,  to  take  the  mantle  from  Mr. 
Harrison,  but  on  the  contrary  the  writer,  and  to  his  know* 
ledge  many  others  of  the  Profession,  have  from  time  to  time 
urged  the  matter  upon  him  as  the  person  who  was  looked  to 
by  the  Profession  to  undertake  the  work.  That  it  is  no  light 
one,  any  person  at  all  familiar  with  the  nature  and  require- 
ments of  such  a  publication,  need  not  be  told.  No  one  baring 
the  bnsiness  of  his  profession  to  attend  to,  could  alone  within 
any  reasonable  time,  howcTer  diligent  be  might  be,  hope  to 
produce  the  work,  and  accordingly  we  find  that  Mr.  Harrison 
has  associated  aaother  with  him  in  hie  labors  Mr.  O'Brien, 
whom  he  doabtiese  selected  as  well  fitted  for  t b«  task—- pm  Kke 
himself  enamoured,  as  it  were,  not  only  of  fame,  hot  of  hard 
work. 

Tbe  Digest  will  be  completed  in  about  12  numbers  at  $1 
each.    Three  Dollars  of  the  subscription  to  be  paid  in  advance. 

We  need  hardly  recommend  it  to  the  Profession,  as  there  is 
no  one  unaware  of  its  being  almost  a  necessity  to  every 
practising  lawyer,  but  it  might  be  well  to  suggest  to  those 
who  are  tardy  in  securing  a  copy,  that  by  and  by  it  may  be 
diflBcult,  if  not  impossible,  to  get  one,  the  number  of  copies 
issued  of  such  a  work  being  generally  limited,  and  a  second 
issue  not  to  be  expected  for  many  years. — Senior  Ed.  L.  J. 


Tbe  Law  Maqazinb  and  Law  Review.  London  :  Butter- 
worths,  7  Fleet  Street,  The  quarterly  number  for  November 
is  received. 

Contents:  1.  Jarisprudenoe at  Dublin  ;  2.  Religious  trusts : 
3.  Tbe  Rules  of  Evidence ;  4.  The  Constitutional  History  of 
England ;  5.  Extract  of  a  Letter  from  Lord  Brougham  to  the 
Earl  of  Radnor;  6.  Belligerent  rights  at  sea;  7.  Journal  of 
a  OlOQcestershiro  justice  ;  8.  The  Law  of  Nations  ;  9.  Ram*s 
Treatise  on  Facts ;  10.  Martial  Law  in  Australia. 

The  Jirst  is  an  article  su^^gested  by  the  recent  Congress  of 
the  A^^sociation  for  the  promotion  of  Social  Science  in  Dublin, 
and  is  of  little  interest  to  us  in  C.inadii.  The  second  U  an 
exposure  of  abuser  exi!*ting  among  clergy  of  certain  religious 
denominations.  Tbe  third  is  a  review  of  a  work  on  Rules 
of  evidence,  recently  published  by  Mr.  John  Appleton,  one  of 


the  Justices  of  the  Supreme  Court  of  Maine,  the  fntr^ 
is  an  extended  review  of  a  Constitutional  History  of  England 
since  the  accession  of  Oeorge  IIL,  by  Thomas  Erskine  May, 
CD.  Theji/th  is  a  letter  from  Lord  Brougham  to  tbe  Esrl  of 
Radnor,  in  which  the  Teteran  law  reformer  takes  a  review  of 
the  English  legislation  during  the  last  session  of  Parliament. 
The  sixth  is  a  letter  on  Belligerent  Rights  at  sea,  from  Hon, 
W.  B.  Lawrence,  of  Rhode  Island,  recently  ambassador  to 
Oreat  Britain  from  the  United  States,  to  Mr.  John  Westlske, 
the  Secretary  of  tbe  International  Law  department  of  the 
Social  Science  Associatioa.  Now  that  tbe  question  of  belli- 
gerent rights  at  sea  is  of  noiversal  interest,  the  letter  will  be 
earnestly  read  and  much  valued.  Tbe  sesenM — Josraal  of  a 
Olouoestersbire  justice— is  a  eontinaation  of  tbe  diary  of  Rev. 
Francis  Wellee,  Vicar  of  Prestbnry,  from  1715  to  1756.  The 
eighth  is  a  review  upon  a  vrork  ea titled  **  The  Law  of  Nations 
eonsidered  as  Independent  Political  Communities,"  bv  Travers 
Twiss,  D.C.L..  Regius  Professor  of  Civil  Law  in  the  University 
of  Oxford.  The  ninth  is  a  review  of  a  treatise  on  Facts  and 
Subjects  of  Enquiry  by  a  Jury,  recently  published  by  James 
Ram,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  The  book 
reviewed  is  described  as  a  novel  and  instructive  one,  *'  making 
romance  and  poetry  the  staple  materials  of  a  legal  treatise." 
The  tenth  is  a  learned  article  in  which  the  writer  argues  with 
great  force  that  the  exercise  of  martial  law  by  the  governor 
of  a  British  colony  is  illegal,  whether  included  in  his  com' 
mission  or  not. 

OoDET*s  Ladt  Book,  for  January,  1862,  is  received.  Con* 
tains  two  original  designs  of  great  merit:  the  one,  "Our 
Father  who  art  in  Heaven ;"  and  tbe  other,  **  A  Slow  Coach." 
The  fashion-plate  contains  no  less  than  seven  well-colored 
figures.  Nothing  can  excel  the  beanty  of  tbe  fashion-plates 
in  Qodey.  It  is  said  that  this  magazine  contains  in  one  year 
400  more  pages  of  reading  than  any  other  magasine ;  twice 
as  many  engravings ;  and  at  least  50  more  colored  fashions. 
The  terms  are :— One  oopy,  one  year,  $3 ;  two  copies,  one 
year,  $5;  three  copies,  oae  year,  $6:  five  oopies,  one  ][ear» 
and  to  the  pereon  sendinE  the  club,  $11  25.  At  these  prices, 
subscribers  in  the  British  Provinoes  have  no  United  States' 
postage  to  pay. 


APPOINTMENTS    TO    OFFICE,    &C< 


POLICE  MAGISTRATES. 
OROHaR  BOOMBR,  of  the  City  of  Toronto,  Biiqaira,  to  be  WOm  Maglitrfttaair 
th«  CItY  or  Torooto,  in  the  roomofOeoiieOiirMit,  MiqQlre^  dcoaaMd^Oaaotteil 
November  30,  IMl.) 

CLERKS  or  THB  PKACB. 

RICHAKD  BKHPSEY,  of  the  OltT  •f  Toronto*  Beqvire,  to  be  Olerk  of  the 
Peece,  In  the  room  esd  etMl  of  Qtai|e  Oometi,  Mwiufti^  4eoeeM«.— (Oewtted 
NoTomber  23^  18S1.) 

CLERKS  OF  consnr  courts. 

THOMAS  p.  WARREN,  of  St.  TbomM,  Enquire,  to  be  Olerk  of  the  Ooanty 
Ooart  ot  the  Couotjr  of  Klgtn.— <QaA»tt«d  Norember  23, 1861.> 

NOTARIES  PUBLia 

JOnV  A.  MACKENZIE,  of  Samlis  Barrister-aVliW,  to  be  a  Notary  Pobllc  for 
Upper  Oaneda  — (duetted  November  16,  l(H>L.) 

GKOROK  U.  UOYLE,  of  Saint  C«th«rin«e,  E»(]ulre,  Attomey-aMair,  to  be  a 
NoUry  Piihli«  In  Upp^ir  Caaiida.— (Oaaetted  November  33,  1S6I.) 

WILLIAM  DOUULASd,  of  Chatham,  K^uuIm.  Jlarrterar«trUv,  to  be  a  Kotarr 
Public  in  Upper  Caoad^i.— {Qaaetted  November  23, 1801.) 

CORONERS. 

ClIARL'tS  HILL,  Ettqulrv.  to  be  an  amocUte  Coroner  fbr  the  United  Conntlea 
of  naruii  and  Brucn. — (UHSt»tt«>d  Novembpr  23,  IMl.) 

PBTKIt  MCI.ARE.V,  Kequlre.  H.  D..  to  be  an  amoefate  Coroner  for  the  OovOj 
of  nrnoe -^liasetted  NAveraber  30, 1861.) 

KUWAUD  A.  PAdKT,  Kftquini,  M.  D..  to  be  an  anoctote  Coroner  for  (he  Coun- 
ty of  Perth.— (Qaz«>tU-d,  November  30, 1861.) 


TO    CORRESPONDENTS. 


**  D.i*'  *^  A  Diruioji  Coja*  Cubkk,"— Under  "  DivUkm  Conrta.* 
*<  A  Towx  CUAK,*'— Under  <  0«>ntfral  Curreapnod«>noe.* 


.  *i 


I 


^7^  •  .■'  • 


3  blQS  Qb  031  ■I13  3 


